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HIGHWAYS 

INCLUDING  STREETS  AND  SIDEWALKS 
L  Introductory 

n.   ESTABLISHMBNT  OF  HIGHWAYS 

UL  Alteration  and  Discontinuancb 
IV.  Construction  and  Maintbnancb 
V.  Ownership  op  Feb 
VI.  Rights  op  Abutting  Owners 
VII.  Highway  Oppicers 

Vin.  Highway  Taxes,  Assessments,  and  Work 
IX.  Regulation  and  Control  op  Highways  Generally 
X.  Obstructions  and  Encroachments 

XI.  Right  to  Use  and  Methods  of  Using  Streets  and  Highways 
XTT.  iNjxnuEs  Caused  by  Depects  and  Obstructions 


I.  Introductory 

1.  Scope  of  Article 

2.  Definition  and  Nature  of  Highway 

3.  Ways,  Roads,  and  Roadways  Defined  and  Distinguished 

4.  Highway  Distinguished  from  Private  Road  or  Way 
6.  Kinds  of  Highways  Generally 

6.  Streets  and  Sidewalks 

7.  Alleys 

8.  Proof  of  Existence  of  Highway 

9.  Estoppel 
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n.  Establishment  of  Highways 

Generally 

10.  Duty  to  Establish 

11.  Remedies  against  Establishment 

Dedicateojt 

« 

32.  Generally 

13.  Dedication  by  Government 

14.  Plat  Generally 

15.  Rights  Acquired  under  Plat 

16.  Necessity  for  and  Eifeet  of  Acceptanco 

17.  Express  and  Implied  Acceptance 

18.  Acts  Evidencing  Intention  to  Accept 

19.  Partial  Acceptance 

20.  Time  of  Acceptance 

21.  Effect  of  Dedication 

22.  Qualified  Dedication 

Highways  by  Useb 

23.  Generally 

24.  User  as  Evidence  of  Intent  to  Dedicate 

25.  User  as  Acceptance  of  Dedication 

26.  Line  and  Terminus  of  Way 

27.  Adverse  User 

28.  Deviation  from  True  Location  of  Highway 

29.  Duration  of  User 

EinNEKT  DoHAiir 

30.  Generally 

31.  Right  as  Affected  by  Charay^ter  of  Way 
32  PubUc  Utility 

Property  Subject  to  Appropriation  vob  Hionw^r 

33.  Navigable  Waters;  Tide  Lands 

34.  Property  Devoted  to  Public  Use 

35.  Railroad  Property 

Ck>lfPEKSATIOV 

36.  Right  to  Compensation  Generally 

37.  Measure  of  Damages 

38.  Highways  across  Railroads 

39.  Resulting  Expenses  to  Railroads 

40.  Benefits 

Statutory  PRocESDmos 

41.  Generaljy 

42.  Petition  and  Answer;  Bond 
4.3.  Notice 
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44.  Eoute  and  Boundaries 

45.  Ascertaiiunent  of  Compensation 
4<i.  Review 

47.  Collateral  Attack 

Width,  Extent,  Ain>  Boundaries 

48.  Generally 

49.  Highways  by  User 

50.  Defective  Location  or  Dedication  Accompanied  by  TTsor 

51.  Highways  Terminating  at  or  Bordering  on  Navigable  Waten 

52.  Besurvey  and  Re-establishment  of  Existing  Highways 

m.  Alteration  and  Discontinuance 


Alteration 

53.  Distinction  between  Alteration  and  Discontinuance 

54.  Change  of  Route 

55.  Widening  and  Narrowing  ' 


Disoontinvancb  Generallt 


56.  Rule  Stated 

57.  Nonsuer 

58.  Delay  in  Opening 

59.  Estoppel 


Vacation 


60.  Right  to  Vacate 

!>].  Convenience,  Necessity,  and  Purpose 

62.  Conclusivenesa  jl  Findings  as  to  Necessity  and  Purpose 

63.  Proceduns 

64.  Right  to  Compensatit)n  or  Damages 

65.  Necessity  for  Special  Injury 

66.  Measure  of  Damages 

67.  Right  to  Injunctive  Relief 

68.  Review;  Collateral  Attack 

(VJ.  {Effect  of  Vacation  or  Discontinuance 

IV.  Construction  and  Maintenance 

GENERAL  Consideration 

70.  Right  and  Duty  of  I^egislature 

71.  Power  and  Duty  of  Municipalities 

72.  Procedure;  Delegation  of  Municipal  Power 

73.  Necessity,  Convenience,  ai^d  Propriety  ,of  Improvement 

74.  Right  to  Take  Materials  from  Adjoining  Property 

75.  Cnminal  Liability  for  Failure  to  Repair 
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Right  and  Duty  of  Abxtttino  Owkbbs 

76.  Right  of  Abutting  Owners  to  Make  Improvements  and  Bepaixa 

77.  Duty  of  Abutting  Owners 

78.  Removal  of  lee  and  Snow 

Partioulab  Impbovehekts 

79.  Construction  and  Improvements  of  Sidewalks 

80.  Cleaning  and  Sprinkling  Streets 

Compensation  and  Damages  Generally 

81.  Rule  Stated 

82.  Right  of  Public  Service  Corporations 

83.  Liability  as  between  Municipality  and  Contractor 

Injxtries  Resulting  from  Plan 

84.  Rule  Stated  and  Illustrated 

85.  Qualifications  and  Limitations  of  Rule 

Grading  and  Changes  ov  Grade 

86.  Power  to  Grade  and  Regrade 

87.  Right  as  against  Public  Service  Corporations 

88.  Changes  by  or  for  Benefit  of  Individuals  or  Corporations 

89.  Right  to  Compensation  Generally 

90.  Constitutional  Provisions 
9L  Statutory  Provisions 

92.  Original  Establishment  and  Subsequent  Changes 

93.  What  Amounts  to  Establishment  of  Grade 

94.  Negligent  or  Wanton  Injuries 

95.  Unauthorized  and  Illegal  Grading 

96.  Persons  Entitled  to  Compensation 

97.  Measure  of  Damages 

98.  Remedies 

Interference  witb  Flow  ov  WAm 

99.  Generally 

100.  Seepage  through  Surface  of  Highway 

101.  Discharge  through  Artificial  Channel 

102.  Duty  to  Care  for  Collected  Water 

103.  Diversion  of  Watercourses 

104.  Preventing  Flow  from  Adjoining  Land 

105.  Condemnation  of  Right 

V.  Ownership  of  Fee 

106.  Generally 

107.  Nature  of  Title  and  Rights  of  Fee  Owner  Generally 

108.  Fee  Subordinate  to  Public  Easement 

109.  Use  of  Way  as  Trespass  on  Owner's  Rights 

HO.  Sale,  Reservation,  and  Condemnation  of  Fee  Title 
111.  Ownership  of  Soil 
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112.  Use  or  Removal  of  Soil,  Bock,  and  Gravd  in  Improvemaiit  ot  BS^^wnj 

113.  Mines  and  Minerals 

114.  Water  and  Springs 

115.  Grass  and  Herbage 

116.  Trees  and  Shrubs 

117.  Right  of  Fee  Owner  to  Use  Snbsnrfaet 

118.  Right  to  Lay  Water  and  Gas  Pipes 

119.  Drainage,  Inigation,  and  the  Like 

120.  Right  to  Construct  Docks 

121.  R^edies  of  Fee  Owner 

VI.  Rights  o£  Abutting  Owners 

Oenbballt 

122.  Who  Are  Abutting  Owners 

123.  Rights  Generally;  Additional  Seryitudes 

124.  Duty  of  Municipality  to  Abutting  Owners 

Particular  Rights 

125.  Access 

126.  Light,  Air,  and  View 

127.  Right  to  Construct  Areas,  Cellar  Ways,  and  the  Uks 

128.  Lateral  Support 

129.  Excavations  Affecting  Lateral  Support  of  Highway 

Vn.  Bighway  OfScers 

Nature,  Powers,  and  Liabilities 

130.  Election,  Nature,  Powers,  and  Contractual  Liability 

131.  Liability  for  Injuries  Generally 

132.  Injuries  to  Property 

133.  Liability  for  Acts  of  or  Injuries  to  Employees 

I^abujtt  of  Muvioipal  and  Quasi  Municipal  Corporatioks  wob  Aon  ov 

Officers  ajto  Employbes 

134.  Generally 

135.  Liability  as  Dependent  on  Status  of  Wrongdoer 

136.  Unauthorized  and  Unlawful  Acts 

137.  Liability  of  Counties,  Townships,  and  Towns 

Vm.  Highway  Taxes,  Assessments,  and  Work 

Taxes  and  Assessmento 

138.  Generally 

139.  Right  to  Tax  as  Affected  by  Location  of  Highway 

140.  Right  of  Counties  and  Townships  to  Tax  City  Property 
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Work  on  Highways 


141.  Generally 

142.  Notice;  Exemption 


IX.  Regulation  and  Control  of  Highways  Generally 

Power  to  Regulate  akd  Comtroii 

143.  Le^slative  Authority 

144.  Power  of  Monicipal  Corporations 

146.  Jurisdiction  over  City  Streets  as  between  City  and  County 

146.  Limitations  on  Power 

147.  Municipal  Delegation  or  Alienation  of  Power 

Franchise  or  License  to  Use  Streets  or  Hiqhwatb 

148.  Necessity  for  Franchise  or  License 

149.  Power  to  Grant 

150.  Necessity  for  Municipal  Consent 

151.  Right  to  Impose  Conditions 

152.  Nature  and  Construction  of  Grant  Generally 

153.  Revocation  or  Impairment  of  Right  Granted 

154.  Police  Power 

155.  Estoppel  to  Revoke  License  or  Franchise 

156.  Effect  of  Annexation  on  Rights  Previously  Granted 

Nature  and  Extent  07  Public  and  Municipal  Rights 

157.  Extent  of  Public  Easement 

158.  Public  Right  as  AfTected  by  Public  Needs;  City  and  Country  Highways 

159.  Nature  of  Municipality's  Interest 

Z.  Obstructions  and  Encroachments 

Generally 

160.  As  Nuisance 

161.  Right  to  Permit 

Permanent  OssTRUCnoNS  and  Encroachioqtts 

162.  Awnings,  Signs,  Bill  Bonrds  and  the  Like 

163.  Areas,  Cellars^  VaultSi  Coal  Holes^  and  Tunnels 

164.  Hitching  Posts 

165.  Steps  and  Stairways 

166.  Hydrants,  Pumps,  Cisterns,  and  Drinking  Fountains 

167.  Gas  and  Water  Pipes;  Sewers  and  Drains 

168.  Buildings  and  Structures  in  General 

169.  Structures  and  Appliances  for  Public  Benefit;  Municipal  Buildings 

170.  Telegraph,  Telephone,  and  Electric  Light  Lines,  Poles,  and  Wires 

171.  Bridges,  Overhead  Crossings,  Fences,  and  Gates 

172.  Railways 
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Trees 

173.  Right  to  Maintain  Generally 

174.  Trees  as  Nuisances  or  Obstructions 

175.  Determination  of  Question  of  Nuisance 

176.  Relative  Rights  of  Abutting  Owners  and  Public  Service  Corporations 

177.  Notice  to  Owner  of  Intention  to  Trim  or  Remove  Trees 

178.  Remedies  for  Unlawful  Cutting  of  Trees 

Tehpooaby  Obstructions 

179.  Generally 

180.  Nature  and  Basis  of  Right  to  Obstruct 

181.  Necessity  and  Reasonableness  of  Obstruction 

182.  Subordination  of  Private  to  Public  Rights    . 

183.  Obstruction  of  Street  for  Business  Purposes  Generally 

184.  Loading  and  Unloading  Goods^  Etc. 

185.  Building  Materials 

186.  Vehicles  Standing  in  Street 

187.  Obstruction  by  Railroad  Trains 

188.  Obstructions  Incident  to  Improvement  or  Repair  of  Highway 

189.  Temporary  Bar3|;ier8 

Civil  Remedies  and  Procedure 

190.  Generally 

191.  Consent  of  Abutting  Owner  as  Affecting  Right  to  Relief 

192.  Necessity  of  Special  Injury 

193.  What  Constitutes  Special  Injury  Generally 

194.  Interruption  of  Journey 

195.  Cutting  off  Access 

190.  Interference  with  Light,  Air,  and  View 

197.  Interference  with  Business  and  the  Like 

198.  Action  for  Damages 

199.  Measure  and  Elements  of  Damage 

200.  Remedy  of  State  or  Municipality  in  Equity 

201.  Remedy  of  Individuals  in  Equity 

202.  Procedure  in  Injunction  Suits 

203.  Abatement  by  Public  Authorities 

204.  Abatement  by  Individuals 

204a.  Recovery  for  Injuries  to  Highways 

Criminal  PROSECunoN 

205.  Criminal  Liability  Generally 

206.  Obstruction  of  Crossings  by  Railroad  Trains 

207.  Indictment  and  Prosecution 

XL  Right  to  Use  and  Methods  of  Using  Streets  and  Highwajs 

Right  to  Use  and  Regulation  of  Usi 

208.  Right  of  Passage  and  Travel  Generally 

209.  Limitations 

210.  Comprehensiveness  of  Public  Easement 

211.  Traction  Engines,  Steam  Rollers,  and  the  Like 
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212.  Regulation  of  Traffic 

213.  Lieense  to  Use  Vehicles 

214.  Restriction  of  Parts  of  Highway  to  Particular  XJnm 

215.  Parkways  and  Pleasure  Drives 

216.  Noises,  Music,  Crowds 

217.  Parades 

218.  Moving  Buildings;  Interference  with  Wires  and  Trees 

219.  Advertising 

220.  Wharfage  Rights 

22L  Right  to  Oo  Extra  Viam 

Law  or  vhb  Roab 

222.  In  (General 

223.  To  What  Vehicles  and  Persons  Applicable 

224.  Fire  Apparatus,  Ambulances,  and  the  Like 

225.  Persons  on  Horseback;  Light  and  Loaded  Vehicles 

226.  Vehicles  Proceeding  in  Opposite  Directions 

227.  Passing  Vehicles  Proceeding  in  Same  Direction 

228.  Vehicle  Overtaken  by  Another 

229.  Vehicles  Crossing  Street  or  Stopping 

230.  Vehicles  Ileeting  at  Street  Intersections;  Turning  from  One  Street  into 

Another 

Nbguoekcb  in  Usb  07  Highway 

231.  Relative  Rights  of  Travelers 

232.  Basis  of  Liability  for  Injuries 

233.  Care  Required  of  Travelers  Generally 

234.  Duty  of  Drivers  Toward  Persons  in  Streets 
236.  Driving  at  Immoderate  Speed 

236.  Runaway  Horses 

237.  Unhitched  and  Unattended  Horses 

238.  Violation  of  Law  of  Road  as  Negligence 

239.  Proximate  Cause 

240.  Contributory  Negligence 

241.  Right  to  Assume  that  Others  Will  Exercise  Due  Cars 

242.  Care  Required  of  Pedestrians  Generally 

243.  Duty  to  Look  and  Listen 

244.  Children,  Cripples  and  Defectives 

245.  Remedies  and  Procedure 

246.  Evidence 

247.  Questions  of  Law  and  Fact 

248.  Damages 

249.  Criminal  Liability 

Ikjubies  Resui/ting  from  Improper  Use  of  Highway 

250.  Liability  of  Municipality  Generally 

251.  Games  and  Sports 

252.  Racing 

253.  Coasting 

254.  Exhibitions  and  Shows 

265.  Discharge  of  Fireworks,  Cannon  and  the  Like 
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Zn.  Injuries  Caused  by  Defects  or  Obstructions 

LiABiLrry  of  Stats  Axn>  Quasi  Municipal  Corporations 

256.  Generally 

257.  Statutory  Liability 

Municipal  Liabilit7  Geneballt 

258.  Rule  Stated 

259.  Necessity  of  Statute 

260.  Statutory  Liability 

261.  Special  Exemption  from  or  Modification  of  Liability 

LuBiLm  or  Pbivatb  Gc«porations  and  Individuals  Gbnerallt 

262.  Rule  SUted 

263.  Effect  of  Contractual  or  Statutory  Duty 

264.  Notice  as  Essential  to  Liability;  Constructive  Notice;  Failure  to  In- 

spect 

LuuLTFT  OP  Abutting  Ownxrs  Gsnerallt 

265.  Rule  Stated 

266.  Statutory  Duly  and  Liability 

267.  Duty  and  liability  in  Use  of  Abutting  Property 

268.  Liability  of  Grantee 

Effbgt  op  Lease  op  Abutting  Property 

269.  Generally 

270.  Acts  or  Negligence  of  Tenant 

271.  Retention  of  Control  by  Landlord 

272.  Covenant  or  Duty  to  Repair  as  Affecting  Liability 

Responsibility  por  Acts  op  Independent  Contbactob 

273.  (Generally 

274.  Obstructions  and  Defects  Collateral  to  Work 

275.  Effect  of  Control  of  Work  by  Employer  or  Contraclor 

276.  Liability  of  Contractor 

Ehowledob  or  Notiob  as  Appectino  Munioipal  LlABILm 

277.  Necessity  of  Notice  Generally 

278.  Defects  or  Obstructions  Created  by  Municipality 

279.  Granting  of  Permit  or  License  as  Notice 

280.  Sufficiency  of  Knowledge  or  Notice  Generally 

281.  Notice  of  Latent  Defects 

282.  Statutes  Requiring  Actual  or  Written  Notice 

283.  Notice  to  Municipal  Officers  or  Employees 

284.  Notice  to  Policeman 

285.  Matters  Considered  on  Question  of  Notice 

286.  Duty  to  Anticipate  Defects;  Inspection 

287.  Frequency  and  Sufficiency  of  Inspection 

288.  Appliances  of  Public  Service  Corporations 
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Extent  of  Municipality's  Duty  and  Liability 

289.  Degree  of  Care  Required 
200.  Delegation  of  Duty 

291.  Defects  and  Obstructions  Created  by  Private  Individuals  or  Corpora- 

tions 

292.  Safety  Pending  Repairs 

293.  Time  and  Opportunity  to  Repair 

294.  Sufficiency  of  Funds 

Duty  and  Liability  as  AFTEorED  by  Nature  and  Location  or  Wat 

295.  Generally 

296.  Estoppel  to  Deny  Existence  of  Highway 

297.  Unopened  or  Unimproved  Highways 

298.  Streets  and  Highways  in  Annexed  Territory 

299.  Alleys 

300.  Fords 

301.  Negligence  as  Affected  by  Location  of  Highway 

Lubility  vor  Injuries  to  Particular  Classes  of  Persons 

302.  Municipal  Officers  and  Employees 

303.  Children 

Purpose  for  Which  Highway  Is  Being  Used  as  Affecting  Liabiuty 

304.  In.  General 

305.  Traveling 

306.  Character  of  Vehicle 

307.  Unlawful  or  Improper  Use  Generally 

308.  Use  of  Sidewalks  for  Other  than  Pedestrian  Travel 

What  Portion  of  Way  Must  Be  Kept  Safe  for  Travel 

309.  In  Counties  and  Towns 

310.  In  Cities  and  Villages 

311.  Defects  and  Obstructions  Outside  of  Traveled  Portion 

312.  Park  Strips 

Nature  and  Kini>s  of  Defects  or  Obstructions  as  DETERiaNiNG  Liabiuty 

313.  Generally 

314.  Buildings,  Steps,  Doors,  Gates  and  Scales 

315.  Carriage  Blocks  and  Stepping  Stones 

316.  Temporary  Obstructions 

317.  Barriers 

318.  Vehicles,  Tools  and  Machines  Allowed  to  Remain  in  Highway 

319.  Refuse,  Stones  and  Earth,  Poles,  Posts  and  Stakes 

320.  Excavations,  Holes,  Ruts  or  Other  Inequalities  in  Surfaee  of  Highway 

321.  Trees 

322.  Appliances  of  Water  and  Gas  Companies 

323.  Overhanging  Objects;  Ropes  and  Wires 

324.  Explosives:  Escaping  Steam  or  Hot  water 

Defects  in  or  Obstructions  on  Sidewalks 

325.  Generally 
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326.  Particular  Defects  or  Obstnictioiui 

327.  Slippery  Walks 

328.  Loose  and  Decayed  Boards 

Abbas,  Vaults,  Coal  Hqlbs  and  thb  I^kb 

329.  Generally 

330.  Liability  of  Abutting  Owner 

331.  Liability  of  Municipality 

332.  Liability  of  Third  Persons 

Telegraph,  Telephone  and  Elbctrio  Light  Poles  and  Wibbs 

333.  In  General 

334.  Appliances  of  Municipal  Lighting  Plant 

Snow  and  Icb 

335.  Liability  of  Municipality  Generally 

336.  Duty  of  Municipality  with  Respect  to  Roadways  and  Crossings 

337.  Injuries  Resulting  from  Conditions  Outside  of  Highway 

338.  Ridges  and  Accumulations  of  Ice  and  Snow 

339.  Smooth  and  Slippery  Ice 

340.  Accumulations  Due  to  Negligence  of  Municipality 

341.  Liability  of  Abutting  Owner  for  Failure  to  Remove  lee  and  Snow 

342.  Ice  from  Water  Discharged  into  Street 

343.  Snow  Deposited  in  Street 

Dakgebous  Places  otrrsros  of  Highway 

344.  In  General 

346.  Means  of  Access  from  Private  Property' 

9ft6.  Duty  of  Municipality  to  Erect  Barriers  or  Railings  Along  Highway 

347.  Duty  of  Private  Individuals  or  Corporations 

348.  Proximity  of  Dangerous  Place  to  Highway  as  Determining  Liability 

Fall  ov  Buildings  ob  Objects  Thsrevboh 

34^.  Liability  of  Owner  Generally 

350.  Fall  of  Ice  and  Snow 

351.  Articles  Thrown  from  Windows 

352.  Buildings  in  Course  of  Construction 

353.  Liability  of  Municipality 

Lighting  Highways 

364.  Duty  of  Municipality  to  Light 

355.  Character  and  Sufficiency  of  Lights 

Duty  to  Guard  Dangerous  Places  within  Lihits  of  Highway 

356.  Duty  and  Liability  of  Municipality  in  General 

357.  Duty  of  Municipality  with  Respect  to  Coal  Holes,  Areas  and  the  Like 

358.  Duty  and  Liability  of  Private  Corporations  and  Individuals  Generally 
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359.  Duty  with  Respect  to  Coal  Holes  and  Similar  Openings 

360.  Sufficiency  of  Warnings 

361.  Maintenance  and  Removal  of  Warnings 

QsKEBAii  Considerations  as  to  Negugsncb 

362.  Application  of  Doctrine  of  Res  Ipsa  Loquitur 

363.  Violation  of  Statute  or  Ordinance  as  Negligence 

364.  Duration  of  Obstruction  or  Defect  as  Affecting  Liability 

f 

Pboxihatb  Cause 

365.  In  General 

366.  Concurring  Canses  Generally 

367.  Recovery  Allowed  Notwithstanding  Concurring  Cause 

368.  Defect  or  Obstruction  as  Sole  Cause 

369.  Act  of  Third  Person  or  Plaintiff  as  Intervening  or  Contributing  Cause 

370.  Accidents;  Natural  Causes 

371.  Injuries  Not  Resulting  from  Immediate  Contact  with  Defect 

372.  Efforts  to  Escape  or  Minimize  Danger;  Sudden  Peril 

Fright  of  Horss  as  Cokcursinq  Causi 

373.  In  General 

374  Rule  Permitting  Recovery 

375.  Rule  of  Nonliability 

376.  Liability  as  Affected  by  Cause  of  Fright 

377.  Momentary  Loss  of  Control 

Contbibxttort  Nbgugekcb  and  Assukption  of  Risk 

378.  In  General 

379.  Leaving  Highway  or  Traveled  Track 

380.  Walking  in  Roadway  • 

381.  Crossing  Street  •^ 

382.  Selection  and  Management  of  Horse  or  Team 

383.  Defective  Vehicle  or  Harness;  Want  of  Lights;  Excessive  Load 

384.  Illegal  or  Improper  Use  of  Way 

385.  Violation  of  Rules  of  Road 

386.  Assumption  of  Safety  of  Highway 

387.  Knowledge  of  Existence  of  Defect  or  Obstruction  ' 

388.  Voluntarily  Going  into  Danger 

389.  Choice  of  Ways 

390.  Diversion  of  Attention  or  Momentary  Foigetfahi< 

391.  Patent  Defects 

392.  Persons  under  Disability  Generally 

393.  Intoxicated  Persons 

394.  Children 

395.  Firemen  and  Policemen 

396.  Imputed  Negligence 

NoTicas  OF  Injury 

397.  In  General 

398.  By  Whom  and  When  Given;  Formal  Requisites 
.399.  Specification  of  Time  and  Place  of  Injury 
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400.  Statement  of  Cause  and  Circumstances  of  Injury 

401.  Specifications  as  to  Nature  and  Extent  of  Injury,  Damages  daimed* 

and  Residence  of  Claimant 
402.' Defective  Notices;  Supplementary  Notice  by  Oral  Evidenet 

403.  Excuses  for  Failure  to  Give  Notice;  Waiver 

Pleading  and  Pbagtici 

404.  Joinder  of  Parties 

405.  Pleadings  in  General 

406.  Necessity  for  Alleging  Negligence 

407.  Sufficiency  of  Averments  as  to  Negligence 

408.  Proximate  Cause 

409.  Contributory  Negligence 

410.  Notice  or  Kuowledge  of  Defect;  Notice  of  Injury 

411.  Variance 

412.  Effect  of  Judgment 

Burden  or  Proov  akd  SuwiciBNcrr  ow  EvnxEVCi 

^3.  In  General 

414.  Burden  of  Proof  as  to  Contributory  N^Iigence 

Aduissibilitt  OV  EviDSNd 

415.  In  General 

416.  Ordinances 

417.  Opinions  as  to  Safety  or  Sufficiency 

418.  Evidence  as  to  Condition  before  and  After  Accident 

419.  Evidence  as  to  Repairs 

420.  Condition  of  Other  Highwasrs 

421.  Method  of  Construction  in  Other  Municipalitiei 

422.  Proof  of  Other  Accidents 

423.  Proof  of  Absence  of  Other  Aecidents 

424.  Evidence  of  Custom 

425.  Notice 

426.  Contributory  Negligence 

Questions  of  Law  and  Fact;  iNsntixmoNa 

427.  In  General 

428.  Necessity  for  and  Sufficiency  of  Warnings,  Guards  and  Barriem 

429.  Reasonable  Use  of  Highway;  Temporary  Obstructions 

430.  Proximate  Cause 

431.  Notice  of  Defect  or  Obstruction 

432.  Notice  of  Injury 

433.  Contributory  Negligence  Generally 

434.  Attempting  to  Pass  Known  or  Obvious  Defects 

435.  Instructions 

Indemnity  and  Contbibut[OV 

430.  The  Bight  in  General 

437.  Conditions  Precedent 

438.  Parties  in  Pari  Delicto 

439.  Applications  of  Rule  Allowing  Indemnity 

440.  Right  of  Private  Individuals  or  Corporations 

441.  Force  and  Effect  of  Judgment  in  Original  Action 
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§§  1,  2  HIGHWAYS  13  K.  C.  L. 

I.  Introductory 

1.  Scope  of  Article. — This  article  contains  a  general  treatment  of 
the  law  relating  to  public  highways,  streets,  and  sidewalks,  incltid- 
ing  the  manner  in  which  they  may  be  established  and  abandoned, 
and  the  rights,  duties,  and  liabilities  of  the  public  and  of  private 
individuals  and  corporations  with  respect  thereto.  It  is  confined 
strictly  to  free  public  ways,^  and  excludes  certain  public  ways,  them- 
selves constituting  highways  or  parts  thereof,  but  lending  themselves 
more  favorably  to  treatment  in  other  connections.*  Similarly,  it 
excludes  questions  relating  to  certain  kinds  of  vehicles,'  and  to  the 
crossing  of  highways  by  railroads,  and  to  the  construction  and  oper-; 
ation  of  railroads  in  highways.*  Other  matters  having  points  of 
contact  with  the  subject  of  this  article  but  treated  elsewhere  in  this 
work  are,  highways  as  subjects  of  adverse  possession,  animals  at  large 
in  highways,  highways  as  boundaries,  and  as  constituting  breach  of 
covenant;*  though  in  the  last  connection  the  present  article  may 
profitably  be  consulted  with  reference  to  the  question  whether  the 
fee  of  a  highway  is  in  the  property  owner  or  in  the  public* 

2.  Definition  and  Nature  of  Highway. — A  highway  is  a  way  open 
to  the  public  at  large  without  distinction,  discrimination,  or  restric- 
tion, except  such  as  is  incident  to  regulations  calculated  to  secure  to 
the  general  public  the  largest  practical  benefit  therefrom  and  enjoy- 
ment thereof.'  Its  prime  essentials  are  the  right  of  common  enjoyment 
on  the  one  hand,*  and  the  duty  of  public  maintenance  on  the  other. 
The  term  "highway"  is  generic,  and  includes  all  public  roads  and  ways. 
Hence  a  so-called  "place"  may  be  a  highway,*  So,  while  a  public 
highway  prima  facie  imports  a  way  from  one  public  place  to  another,** 

1.  See  Private  Ways;  Turnpikes  v.  Nichols,  34  Mich.  212,  22  Am.  Rep. 
AND  Toll  Roads.  522;  Davis  v.  New  York,  14  N.  Y.  50G, 

2.  See  Bridges,  vol.  4,  p.  195;  Ca-  ^7  Am.  Dec.  186;  State  v.  Wilkinson, 
NALS,  vol  4,  p.  448;  Ferries,  vol.  11,  2  Vt.  480,  21  Am.  Dec,  560,  overruled 
pp.  913,  914,  921 ;  Navigable  Waters,  on  another  point  by  State  v.  Burpee, 

3.  See  Automobiles,  vol.  2,  p.  1164 ;  C5  Vt.  1,  25  Atl.  964,  36  A.  S.  R.  775, 
Bicycles,  vol.  3,  p.  782.  19  L.R.A.  145. 

4.  See  Railroads;  Street  Rail-  Notes:  28  Am.  Dec.  303;  57  A.  S. 
WAYS.  R.  744  et  seq. 

6.  See  Adverse  Possession,  vol.  1,  8.  Davis  v.  Winslow,  51  Me.  264, 

p.  736;   Animals,  vol.  1,  pp.  1095-  81  Am.  Dec.  573;  Davis  v.  New  York, 

1097;  Boundaries,  vol.  4,  pp.  78,  79;  14  N.  Y.  506,  67  Am.  Dec.  18G;  In  re 

Covenants,  vol.  7,  p.  1154  et  seq.  New  York,  135  N.  Y.  253,  31  N.  E. 

6.  See  infra,  par.  106  et  seq.  1043,  31  A.  S.  R.  825. 

7.  Laufer  v.  Bridgeport  Traction  9.  Carlin  v.  Chicago,  262  111.  564, 
Co.,  68  Conn.  475,  37  Atl.  379,  37  104  N.  E.  905,  Ann.  Cas.  1915B  213. 
L.R.A.  533;  Dubuque  v.  Maloney,  9  10.  Young  v.  Cutbbertson,  1  Pater, 
la.  450,  74  Am.  Dec.  358;  Com.  v.  Sc.  App.  309, 1  Macqueen  455, 12  Eng. 
rjharlestown,  1  Pick.  (Mass.)  180,  11  Rul.  Cas.  526 ;  Attorney-General  v.  An- 
Am.  Dec.  161;  People  v.  Jackson,  7  trobus,  [1905]  2  Ch.  188,  74  L.  J. 
Mich.  432,  74  Am.  Dec.  729;  Macomber  Ch.  599,  69  J.  P.  141,  92  L.  T.  N    S. 
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it  may  nevertheless  be  a  cul-de-sac,^*  or  even  a  mere  approach  to  a 
court  occupied  by  a  group  of  houses/*  though  the  contrary  has  been 
held  of  a  recess  in  the  interior  of  a  city  block  leading  from  the  street 
to  the  rear  of  lots.**  A  way  is  none  the  less  a  public  highway 
because  it  is  to  be  used  for  purposes  of  pleasure  and  recreation  only.** 
nor  if  laid  out  and  opened,  is  it  material  that  it  has  not  yet  been 
put  in  condition  for  travel.**  Neither  is  the  fact  that  a  fee  is  charged 
for  passage  over  a  way  a  controlling  consideration  in  this  connec- 
tion.** Generally  public  streets  and  highways  are  not  subject  to 
taxation,*'  or  to  special  assessments  for  public  improvements,  except 
where  the  statute  expressly  provides  to  the  contrary,**  even  where 
the  fee  is  in  the  abutting  owners.** 

3.  Waysi  Roads,  and  Roadways  Defined  and  Distinguished. — 
Though  the  term  "way"  is  sometimes  used  in  the  same  sense  as  "road," 
the  two  are  not  synonymous.  "Way,"  in  its  legal,  technical  sense, 
means  nearly  the  same  thing  as  "right  of  way,"  or  in  other  words, 
the  right  of  one  person,  of  several  persons,  or  of  the  community  at 
large,  to  pass  over  the  land  of  another.  Road  means  any  piece  of 
land  used  or  appropriated  for  travel,  whether  by  an  individual,  a 
corporation,  or  the  public.**    It  has  been  said  to  be  difficult  to  find 

790,  21  Times  L.  Rep.  471,  3  L.  G.  74  Am.  Dec.  729. 
R.  1071,  4  British  Rul.  Cas.  8C8.  14.  Chicago,  etc.,  R.  Co.  v.  Minne- 

11.  Sheaf!  v.  People,  87  111.  189,  29  apolis,  115  Minn.  460,  133  N.  W.  169, 
Am.  Rep.  49  and  note;  People  v.  Jack-  Ann.  Cas.  1912D  1029,  51  L.R.A. 
son,  7  Mich.  432,  74  Am.  Dec.  729;  (N.S.)  236,  affirmed  232  U.  S.  430, 
Greene  v.  0  Connor,  18  R.  I.  56,  25  34  S.  Ct.  400,  58  U.  S.  (L,  ed.)  671. 
Atl.  692,  19  L.R.A.  2G2;  Mahler  v.  15.  Reading  Tp.  v.  Telfer,  57  Kan. 
Brumder,  92  Wis.  477,  66  N.  W.  502,  798,  48  Pae.  134,  57  A.  S.  R  335. 
31  L.R.A.  695;  Tonng  v.  Cuthbertson,       16.  Sun  Printing,  etc.,  Ass'n  v.  New 

1  Pater.  Sc.  App.  309,  1  Macqueen  York,  152  N.  Y.  257,  46  N.  B.  499, 
455,  12  Eng.  Rul.  Cas.  526;  Rugby  37  L.R.A.  788;  Weirich  v.  State,  140 
Charity  v.  Merryweather,  11  East  375  Wis.  98,  121  N.  W.  652,  17  Ann.  Cas. 
note,  10  Rev.  Rep.  528,  12  Eng.  Rul.  802,  22  L.R.A.(N.S.)  1221.  See  Turn - 
Cas.  551;   Bateman  v.  Bluck,  18  Q.  pikes  and  Toll  Roads. 

B.  870,  21  L.  J.  Q.  B.  406,  17  Jur.  17.  Graham   v.    Detroit,   174   Mich. 

386,  12  Eng.  Rul.  Cas.  552  and  note;  538,  140  N.  W.  949,  44  L.R.A.(N.S.) 

Attotney-Qeneral  v.  Antrobus,  [1905]  836  and  note.     See  generally,  Taxa- 

2  Ch.  188,  74  L.  J.  Ch.  599,  69  J.  P.  tion. 

i*^'  ^J^  JrW^^?!.^^  T'^%k  18-  Note:  44  L.R.A.(N.S.)  837  et 
Rep.  471,  3  L.  G.  R.  1071,  4  British  g^^.  gee  generally,  Special  ob  Local 
Rol.  Cas.  868.  Assessments. 

Notes:  d7  A.  S.  R.  746;  12  Eng.       ^^   q^^j,^^  ^    ^^^^^.^^   ^^^   ^.^^^ 

lip'ii^  officers  may  pass  along  gj  ^'^  ^  W.  949,  ^  L.R.A.(KS.) 
and  patrol  a  cul-de-sac  the  same  i^  ^  ana  note.    See  infra,  par.  106  et 
other  public  ways.    Pon  v.  Wittman,  seq.,  as  to  ownership  of  fee. 
147  Cal.  280,  81  Pac.  984,  2  L.R.A.       20.  ChoUar-Potosi  Mm.  Co.  v.  Ken- 
(N.S.)  683.  n«^y>  3  Nev.  361,  93  Am.  Dee.  409, 

13.  People  V.  Jackson,  7  Mich.  432,   overruled  on  another  point  by  Robin- 
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a  definition  of  "road''  which  does  not  include  the  sense  of  "way," 
though  the  latter  word  is  more  generic,  referring  to  many  things 
besides  roads.*  Road  is  often  used  synonymously  with  highway ,• 
and  is  generally  applied  to  highway,  street,  or  lane,  often  to  a  path- 
way, or  private  way,  though  strictly  it  means  only  one  particular 
kind  of  way.  It  does  not  mean  land.'  When  used  in  constitutions 
and  statutes,  its  meaning  depends  in  a  great  measure  on  the  context, 
and  while,  when  so  used,  it  is  generally  held  to  include  city  streets.* 
there  are  a  number  of  holdings  to  the  contrary.*  The  roadway  of  a 
street  is  the  portion  used  for  horses  and  vehicles,  and  may  be  coexten- 
sive with  the  street.* 

4.  Highway  Distinguished  from  Private  Road  or  Way. — ^A  common 
or  public  highway  is  to  be  distinguished  from  a  private  road  or  way.' 
A  private  way  is  an  incorporeal  hereditament  of  a  real  nature,  and 
is  "the  right  of  going  over  another  man's  ground."  *  As  its  name 
indicates,  it  is  private,  for  the  use  of  the  particular  persons  for  whose 
benefit  it  is  located,  and  must  be  maintained  at  their  expense,  and 
is  not  for,  and  cannot  be  used  by,  the  public.  On  the  other  hand 
a  public  highway  is  for  the  use  of  the  public,  and  must  be  main- 
tained at  the  public  expense.*  The  test  is  whether  it  is  an  open 
public  way  or  one  for  the  exclusive  benefit  of  an  individual  or  cer- 
tain individuals.*®  It  is  the  right  of  travel  by  all  the  world,  and 
not  the  exercise  of  the  right,  which  constitutes  a  way  a  public  high- 
way, and  the  actual  amount  of  travel  upon  it  is  not  material.**  If 
it  is  open  to  all  who  desire  to  use  it,  it  is  a  public  highway  though 
it  may  accommodate  only  a  limited  portion  of  the  public  or  even 
a  single  family,**  or  though  it  accommodates  some  individuals  more 
than  others.**  Giving  a  private  way  a  name  does  not  make  it  a 
public  highway  or  thoroughfare.**    It  has  been  held  that  all  roads 

son  V.  Imperial  Silver  Min.  Co.,  5  Nev.  42  Am.  Rep.  608.  See  Pbivatb 
44.  Ways. 

1.  Eister  v.  Reeser,  98  Pa.  St.  1,       9.  Wild  v.  Deig,  43  Ind.  455,  13 
42  Am.  Rep.  608.  Am.  Rep.  399. 

2.  Newton  v.  Jasper  County,  135  la,       10.  Fanning   v.   Gilliland,   37   Ore. 
27,  112  N.  W.  167,  124  A.  S.  R.  256.  369,   61   Pac.   636,   62   Pac.   209,   82 

3.  Kister  v.  Reeser,  98  Pa.  St.  1,  A.  S.  R.  758. 

42  Am.  Rep.  608.  11.  Wild  v.  Deig,  43  Ind.  455,  13 

4.  Note:   Ann.   Cas.   1914A   775,  Am.  Rep.  399;  In  re  New  York,  135 

5.  Pike  County  v.   Troy,  173  Ala.  N.  Y.  253,  31  N.  E.  1043,  31  A.  S.  R. 
442,  56  So.  131,  274,  Ann.  Cas.  1914A  825. 

771  and  note.  M.  Sherman  v.  Buick,  32  Cal.  241, 

6.  J.   Burton   Co.   v.   Chicago,   236  91  Am.  Dec.  577  and  note;  Fanning 
lU.  383,  86  N.  E.  93, 15  Ann.  Cas.  965.  v.  Gilliland,  37  Ore.  3G9,  61  Pac.  636, 

7.  Wild  V.   Deig,  43  Ind.  455,  13  62  Pac.  209,  82  A.  S.  R.  758. 

Am.  Rep.  399;  Kister  v.  Reeser,  98  13.  Parks  v.  Boston,  8  Pick.  (Mass.) 
Pa.  St.  1,  42  Am.  Rep.  608.  218,  19  Am.  Dec.  322. 

8.  Kister  v.  Reeser,  98  Pa.   St.  1,       14.  Bitello  v.  Lipson,  80  Conn.  497, 
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which  the  legislature  has  power  to  lay  out  and  establish  are  public 
roads.** 

5.  Kinds  of  Highways  Generally. — The  term  "public  highway,"  in 
the  broad  ordinary  sense,  covers  every  common  way  for  travel  by 
persons  on  foot  or  with  vehicles  rightfully  used  on  highways,  which 
the  public  have  the  right  to  use  either  conditionally  or  uncondition- 
ally,** and  thus  may  include  turnpike  and  toll  roads,*^  lanes,*^  pent 
roads,**  cross  roads,'*  and  even  railroads*  and  platform  approaches 
thereto,*  and  street  railways.*  When  appearing  in  a  general  law 
it  will  ordinarily  be  regarded  as  having  been  used  by  the  legislature 
in  its  general  sense.  In  a  limited  sense,  however,  the  term  means  a 
way  for  general  travel  which  is  wholly  public/  and  it  may  be  restricted 
to  this  sense  by  the  subject  matter  of  the  statute  in  which  it  is 
employed.*  A  railroad  is  not  a  public  highway  in  the  strict  or 
limited  sense  of  the  term.* 

6.  Streets  and  Sidewalks. — ^A  street  is  a  public  road  or  way  in  a 
city,  town,  or  village/  and,  though  it  is  a  public  highway,*  it  is 

e9  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A.  633,  Ann.  Cas.  1912C  606,  34  L.R.A. 

(N.S.)  193.  (N.S.)    1205.     See   Railroads. 

15.  Sherman  v.  Baiek,  32  Cal.  241,  3.  Sun  Printing,  etc,  Ass'n  v.  New 
91  Am.  Dec.  577.  York,  152  N.  Y.  267,  46  N.  E.  499, 

16.  Riley  v.  Buchanan,  116  Ky.  625,  37  L.R.A.  788.  See  Street  Railways. 
76  S.  W.  527,  3  Ann.  Cas.  788,  63  4.  Weirich  v.  State,  140  Wis.  98, 
L.R.A.  642;  Com.  v.  Wilkinson,  16  121  N.  W.  652,  17  Ann.  Cas.  802, 
Pick.  (Mass.)  175,  26  Am.  Dec.  654  22  L.R.A.(N.S.)   1221. 

and  note;  Northwestern  Telephone  5.  Note:  17  Ann.  Cas.  806. 
£xch.  Co.  v.  Minneapolis,  81  Minn.  6.  Davis  ▼.  New  York,  14  N.  Y. 
140,  83  N.  W.  527,  86  N.  W.  69,  53  506,  67  Am.  Dec.  186. 
LuR.A.  175;  Davis  ▼.  New  York,  14  7.  Duval  County  v.  Jacksonville,  36 
N.  Y.  506,  67  Am.  Dec  186;  Weirich  Fla.  196,  18  So.  339,  29  LJI.A.  416. 
v.  State,  140  Wis.  98,  121  N.  W.  652,  8.  State  ▼.  Mohile,  5  Port.  (Ala.) 
17  Ann.  Cas.  802,  22  L.R.A.(N.S.)  279,  30  Am.  Dec.  564;  Alabama  West- 
1221.  em  R.  Co.  ▼.  State,  155  Ala.  491,  46 

Notes:  22  Am.  Dee.  693;  28  Am.  So.  468,  16  Ann.  Cas.  485,  19  L.R.A. 
Dec.  303;  57  A.  S.  R.  740  et  acq.  (N.S.)    1173;   Reichert  v.   St.   Louis, 

See  also  Turnpikes  and  Toll  etc.,  Ry.,  51  Ark.  491,  11  S.  W.  696, 
Roads.  5  L.R.A.  183;  Montgomery  v.  Santa 

17.  See  TxnarpTKKS  and  Toll  Roads.  Ana   Westminster   R.   Co.,   104    Cal. 

18.  Note:  2  L.R.A.  56.  186,  37  Pac.  786,  43  A.  S.  R.  89,  25 

19.  Notes:  22  Am.  Dee,  693;  2  L.R.A.  654;  Lanfer  ▼.  Bridgeport 
L.R.A.  56.  Traction  Co.,  68  Conn.  475,  37  Atl. 

20.  Note:  2  L.R.A.  56.  379,  37  L.R.A.  533;  Duval  County  v. 

1.  Sun  Printing,  etc,  Ass^n  ▼.  New  Jacksonville,  36  Fla.  196,  18  So.  339, 
York,  152  N.  Y.  257,  46  N.  E.  499,  29  L.R.A.  416;  Conner  v.  New  Albany, 
37  L.R.A.  788;  Arbenz  v.  Wheeling,  1  Blackf.  (Ind.)  88,  12  Am.  Dec.  207; 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  State  v.  Berdetta,  73  Ind.  185,  38  Am. 
14,  5  L.R  Jl.  371.  Rep.  117 ;  Bybee  v.  State,  94  Ind.  443, 

Notes:  26  Am.  Dec.  655;  57  A.  48  Am.  Rep.  175;  Frankfort  v.  Cole- 
8.  R.  745.  man,  19  Ind.  App.  368,  49  N.  E.  474, 

2.  Rudd  V.  Great  Eastern  Casualty,  65  A.  S.  R.  412;  Northwestern  Tele- 
ete.,  Co.,  114  Minn.  512,  131  N.  W.   phone  Exch.  Co.  v.  Minneapolis,  81 
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5  7  HIGHWAYS  13  R.  C.  h. 

usually  specifically  denominated  by  its  own  proper  appellation.*  So, 
properly  speaking,  a  public  highway  is  not  necessarily  a  street.** 
Whether  it  is  such  within  the  purview  of  statutes  must,  of  course, 
be  resolved  by  construction,  and  so  also  the  question  whether  an- 
old  highway  has  been  converted  into  a  "new  street."  **  Generieally, 
the  term  "street"  includes  sidewalks.*'  More  specifically,  however, 
it  has  been  said  that  what  constitutes  the  sidewalk  as  contradis^tin- 
guished  from  the  street  must  be  determined  from  the  facts.  It  is 
usually  recognized  as  that  part  of  the  street  on  each  side  thereof  which 
has  been  arranged  for  foot  passengers,  and  is  not  intended  for  use 
by  vehicles  and  horsemen,  and  may  embrace  all  that  portion  of  a 
street  from  the  building  line  to  the  curbing,  including  grass  plats 
or  parking  between  the  walk  proper  and  the  curbing.*'  In  no  sense 
can  the  term  be  held  to  include  the  street  proper.**  It  has  been  held 
that  narrow  paved  strips  appurtenant  to  a  municipal  marketplace 
were  not  public  streets,  which  holding,  however,  was  in  effect  ren- 
dered obiter  by  the  ultimate  ground  on  which  the  decision  was  based, 
i.  e.,  that  the  city  had  the  right  to  sell  the  strips,  together  with  the 
marketplace,  whether  they  were  deemed  to  be  a  part  of  the  street 
or  not.** 

7.  Alleys. — ^An  alley  is  a  narrow  way  for  the  convenience  of  the 
owner  of  property  abutting  thereon  and  of  the  persons  dealing  with 
him.     The  term,  it  seems,  relates  exclusively  to  a  way  in  a  town 

Minn.  140,  83  N.  W.  527,  86  N.  W.  12.  Gridley  v.  Bloomington,  ^8  lU. 

69,  53  L.R. A.  175 ;  Sherlock  V.  Kansas  554,   30   Am.   Rep.   566;    Chicago   v. 

City,  etc.,   R.   Co.,   142  Mo.   172,  43  O'Brien,  111   111.   532,  53   Am.  Rep. 

S.  W.  629,  64  A.  S.  R.  551;  State  v.  640;  State  v.  Berdetta,  73  Ind.  185, 

Wilkinson,   2   Vt.  480,  21   Am.   Dec.  38  Am.  Rep.  117;  Dooley  v.  Sullivan, 

560,   overruled   on   another  point   by  112    Ind.   451,   14   N.   E.   566,   2   A. 

State  V.  Burpee,  65  Vt.  1,  25  Atl.  964,  S.  R.  209;  Frankfort  v.  Coleman,  19 

36  A.  S.  R.  775,  19  L.R.A.  145;  Ar-  Ind.  App.  368,  49  N.  E.  474,  65  A. 

benz  V.  Wheeling,  etc.,  R.  Co.,  33  W.  S.  R.  412;  Noonan  v.  Stillwater,  33 

Va.  1,  10  S.  E.  14,  5  L.R.A.  371.  Minn.  198,  22  N.  W.  444,  53  Am.  Rep. 

Notes:  28  Am.  Dec.  303;  57  A.  S.  23;   Seibert  v.  Missouri  Pac.  R.  Co., 

R.  745;  2  L.R.A.  56;  4  L.R.A.  299.  188  Mo.  657,  87  S.  W.  995,  70  L.R.A. 

9.  Northwestern  Telephone  Exch.  72;  McCrowell  v.  Bristol,  89  Va.  652, 
Co.  V.  Minneapolis^  81  Minn.  140,  83  16  S.  E.  867,  20  L.R.A.  653. 

N.  W.  627,  86  N.  W.  69,  53  L.R.A.  Notes:  6  L.R.A.  254;  14  L.R.A. 
175.  559. 

10.  Montgomery  v.  Santa  Ane  West-  13.  Woodson  v.  Metropolitan  St.  B. 
minster  R.  Co.,  104  Cal.  186,  37  Pac.  Co.,  224  Mo.  085,  123  S.  W.  820,  20 
786,  43  A.  S.  R.  89,  25  L.R.A.  654;  Ann.  Cas.  1039  and  note,  30  L.R.A. 
Duval  County  v.  Jacksonville,  36  Fla.    (N.S.)  931. 

196.  18  So.  339,  29  L.R.A.  416.  14.  McCrowell  v.  Bristol,  89  Va.  652, 

Note:  2  L.R.A.  66.  16  S.  E.  867,  20  L.R.A.  653. 

11.  Robinson  v.  Barton  Local  Board,  15.  Raleigh  v.  Durfey,  163  N.  C. 
8  App.  Cas.  798,  53  L.  J.  Ch.  226,  154,  79  S.  E.  434,  Ann.  Cas.  1915C 
50  L.   T.   N.   S.  57,  32   W.   R.   249,  769. 

16  Eng.  Rul.  Cas.  433  and  note. 
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or  city.**  Allejrs  may  be  either  public  or  private.  They  are  gener- 
ally regarded  as  public  where  they  have  been  accepted  by  the  munici- 
pality pursuant  to  a  valid  dedication,  or  authority  over  them  has 
been  acquired  by  it  in  some  other  lawful  way.*^  Whether  the  word 
"alley"  appearing  in  a  document  refers  to  a  public  or  private  alley 
depends  largely  on  the  context.  Where  the  word  "private"  is  prefixed 
to  the  term,  presumably  the  alley  is  private;  but  where  not  so  quali- 
fied the  inference  is  to.  the  contrary.  But,  of  course,  alleys  may  be 
private,  and  these  are  ordinarily  such  as  have  not  been  dedicated 
to  the  public  use,  and  to  which  the  general  public  is  denied  access 
or  which  are  set  apart  for  some  particular  purpose.  The  view  has 
been  taken  that  the  use  of  the  term  "alley"  or  "alleyway"  does  not 
of  itself  imply  that  the  public  has  a  right  to  use  the  way.  The 
thoroughfares  or  ways  for  travel  of  the  town  or  city  are  the  streets, 
and  the  alleys  are  not  meant  primarily  as  a  substitute  therefor.*® 
But  for  most  purposes  there  is  no  distinction  in  law  between  a  public 
alley  and  a  public  street,  and  the  power  and  jurisdiction  of  the  munic- 
ipality over  both  are  the  same.  The  only  popular  distinction  between 
them,  it  has  been  said,  lies  in  their  difference  in  width,  though  there 
is  no  particular  width  marking  this  line  of  distinction,  the  matter 
being  governed  largely  by  local  statutes  and  conditions.**  While 
alleys  usually  have  no  sidewalks,  the  court  cannot  take  judicial  notice 
that  such  is  the  case,  nor  is  the  presence  or  absence  of  a  sidewalk  the? 
test  for  determining  whether  a  particular  way  is  a  street  or  alley.** 
Public  alleys  are  generally  held  to  be  public  highways,*  and  the  words 
"highway,"  "street,"  and  "alley"  constantly  are  found  conjoined  in 
statutes  and  ordinances,  without  distinction  as  to  the  application  of 
the  particular  law.  It  has  been  held  that  public  alleys  are  not  public 
streets  or  highways  and  are  not  to  be  governed  by  the  rules  relating 
thereto,  either  in  respect  to  the  liability  of  the  municipality  for  per- 
sonal injuries  received  while  traveling  on  them  or  the  liability  of 
persons  placing  obstructions  tlierein.* 

8,  Proof  of  Existence  of  Highway.*— A  public  way  may  be  proved 
by  either  a  copy  of  the  record  or  other  documentary  evidence  of  the 

16.  Note:  15   Ann.  Cas.  968.  2  L.R.A.  56;  Covington  Saw  Mill,  etc., 

17.  Note:  15  Ann.   Cas>  969.  Co.  v.  Drexilius,  120  Ky.  493,  87  S. 

18.  Note:  15  Ann.  Cas.  968  et  seq.  \V.  266,  117  A.  S.  R.  593;  Covinsrton 

19.  J.  Burton  Co.  v.  Chicago,  236  v.  Lee,  89  S.  W.  493,  28  Ky.  L.  Kep. 
HI.  383,  86  N.  E.  93,  15  Ann.  Cas.  492,  2  L.R.A.(N.S.)  481. 

9C5  and  note.  Notes:  28  Am.  Dec.  303;  15  Ann. 

Note:  15  Ann.  Cas.  969.  Cas.  968,  969. 

20.  J.  Burton  Co.  v.  Chicago,  236  2.  Beecher  v.  People,  38  Mich.  289, 
m.  383,  86  N.  E.  93,  15  Ann.  Cas.  31  Am.  Rep.  316;  Baofley  v.  People, 
965  and  note.  43  Mich.  355,  5  N.  W.  415,  38  Am. 

1.  Osage   City  v.  Larkin,  40  Kan.   Rep.  192. 
20a,  19  P«c.  658.  10  A.  S.  R.  186,       Note:  15  Ann.  Cas.  969. 
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laying  out  of  the  same  pursuant  to  statute;  •  a  finding  that  a  road 
was  so  established  will  not  necessarily  be  overthrown  by  the  fact 
that  the  affidavits  showing  the  service  of  notice  of  the  viewers'  meet- 
ing, which  the  law  requires  to  be  filed  with  the  county  clerk,  can- 
not be  found  in  his  office.*  But  the  boundaries  of  the  highway 
must  be  defined  with  reasonable  certainty,  and  a  survey  of  a  mere 
line  extending  in  length  only,  without  breadth,  is  not  competent  as 
evidence  to  prove  the  existence  of  a  highway.*  Generally,  its  exist- 
ence may  also  be  shown  by  proof  of  public  user,  especially  when 
such  user  is  accompanied  by  acts  of  recognition  on  the  part  of  the 
public  authorities.*  Dedication  of  an  alley  is  shown  by  recitals  in 
deeds  referring  to  the  alley  as  one  of  the  boundaries  of  the  lots 
conveyed,  by  proof  that 'the  alley  was  used  by  the  lot  owners,  and 
by  a  map  found  in  the  city  engineer's  office  showing  the  alley  as 
called  for  in  the  deeds,  though  it  is  not  shown  who  filed  the  map.^ 
Ancient  reputation  and  possession,  in  respect  to  the  location  of  streets, 
may  be  entitled  to  more  respect  in  determining  the  boundaries  of  lots 
than  any  present  experimental  survey.®  The  admissibility  of  par- 
ticular evidence  in  personal  injury  actions  to  show  that  .the  place 
where  the  injury  occurred  was  a  street  or  highway  is  treated  in  sub- 
sequent paragraphs.* 

9.  Estoppel. — ^In  most  jurisdictions  a  municipality  may  be  estopped 
to  open  a  street  or  highway,  and  generally  it  is  estopped  to  deny  that 
the  place  where  an  injury  occurs  is  a  public  highway  where  by  its 
acts  and  conduct  it  has  previously  recognized  the  place  as  such.^^  So 
one  who  distinctly  admits  the  location  of  a  highway  will  not  thereafter 
bo  heard  to  dispute  it;  *^  as  where  a  complainant  alleges  that  there 
is  running  through  his  land  a  public  highway,  and  that  defendants 
have  commenced  grading  for  and  laying  a  brick  and  stone  sidewalk 
through  such  land  on  the  south  side  of  the  highway,  and  offers  evi- 
dence of  the  use  of  such  highway  for  twenty  years.^*  Similarly, 
where  a  corporation  maintains  a  road  across  its  property  as  a  con- 
necting link  between  other  roads,  and  permits  it  to  be  used  generally 
by  the  public  for  a  long  period,  the  corporation  is  estopped  to  deny 
that  as  far  as  such  crossing  is  concerned,  it  bears  the  same  relation  and 
duty  to  the  public  traveling  on  it  as  if  it  were  a  public  highway.*' 

8.  State  V.  Kent  County  Com'rs,  83       8.  Ralston  v.  Miller,  3  Rand.  (Va.) 
Md.  377,  35  Atl.  62,  33  L.R.A.  291.  44,  15  Am.  Dec.  704. 

4.  State  v.  Atchison,  etc.,  R.  Co.,  95       9.  See  infra,  par.  415. 
Kan.  22,  147  Pac.  801,  L.R.A.1915E       10.  See  infra,  par.  59,  296. 
751.  11.  Whitesides   v.   Green,   13   Utah 

6.  Beardslee  v.  French,  7  Conn.  125,  341,    44    Pac.    1032,    67    A.    S.    R. 
18  Am.  Dec.  86.  740. 

6.  See  infra,  par.  23  et  seq.  12.  Hitchcock  v.  Zink,  80  Neb.  29, 

7.  Alexander   v.    Tebeau,    132    Ky.  113  N.   W.  795,  127   A.   S.   R.   743. 
487,   116   S.   W.   356,   18   Ann.   Cas.   13  L.R.A.(N.S.)   1110. 

1092.  13.  Adams   v.   Iron    Cliffs    Co.,   78 
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n.  Establishment  of  Highways 

Generally 

10.  Duty  to  Establish. — Cities  are  not  called  upon  to  open  new 
streets  in  advance  of  public  needs,**  and  there  is  no  general  duty 
resting  upon  them  to  furnish  streets  even  where  they  are  needed.*' 
While  they  are  under  political  obligation  to  open  such  streets  as  the 
convenience  of  the  community  requires,  the  courts  cannot  compel 
the  performance  of  such  a  duty,  or  hold  them  responsible  for  its 
nonperformance.**  The  matter  is  generally  left  to  the  discretion  of 
the  proper  municipal  authorities,  and  a  citizen  is  not  entitled  as  a 
matter  of  right  to  have  them  open  any  particular  street*' 

11.  Remedies  against  Establishment. — Generally  one  having  a 
legal  title  to,  and  right  of  possession  of,  a  tract  of  land  upon  which 
the  public,  without  any  legal  authority  whatever,  is  claiming  an  ease- 
ment in  the  shape  of  a  highway,  may,  if  his  attempts  to  take  posses- 
sion of  the  apparent  highway  and  close  it  up  with  a  fence  are  resisted 
by  the  public  authorities,  maintain  an  action  for  an  injunction  to 
restrain  them  from  further  interference  with  his  right^*^  at  least 
where  irreparable  injury  is  shown.**  So,  the  owners  of  property  over 
which  public  officers  are  unlawfully  attempting  to  open  a  highway 
are  entitled  to  injunctive  relief  to  protect  their  possession  by  restrain- 
ing the  unlawful  action  of  such  officers.^*  Injunction  lies  to  restrain 
the  public  authorities  from  wrongfully  laying  out  a  highway  through 
a  cemetery.*  But,  as  in  other  cases,  equity  will  not  interfere  where 
the  remedy  at  law  is  adequate  or  has  not  been  availed  of.*  So  where 
ejectment  lies  to  recover  possession  of  land  over  which  a  highway 
has  been  illegally  opened,  equity  has  no  jurisdiction  of  a  suit  to 
enjoin  the  municipality  from  maintaining  such  highway  and  to 
recover  damages  for  injuries  caused  thereby,  since  there  is  an  adequate 
remedy  at  law.  Nor  is  the  fact  that  the  municipal  authorities  threaten 
to  tear  down  fences  which  the  owner  may  erect  to  close  the  way, 
sufficient  to  give  equity  jurisdiction  of  a  suit  to  enjoin  further  use 
of  the  way,  on  the  theory  that  it  will  thereby  prevent  a  multiplicity 
of  suits.*    Injunction  lies  where  the  statute  providing  for  the  opening 

Mich.  271,  44  N.  W.  270,  18  A.  S.  18.  Note:  7  L.R.A.(N.S.)  58  et  seq. 

R.  441.  19.  Note:  7  L.R.A.(N.S.)  59  et  seq. 

14.  Whitfield  v.  Meridian,  66  Miss.  20.  Miller  v.  Mobile,  47  Ala.  163, 
570,  6  So.  244,  14  A.  S.  R.  596,  4  11  Am.  Rep.  768. 

L.R.A.  834.  Notes :  7  L.R.A.(N.S.)  62;  25  L.R.A. 

15.  Webster  v.  Vanceburg,  130  Ky.    (N.S.)  514. 

320,  113  S.  W.  140,  132  A.  S.  R.  392,  1.  First     Evangelical     Church     v. 

19  L.R.A.(N.S.)  752.  Walsh,  57  HI.  363,  11  Am.  Rep.  21. 

16.  Joliet  V.  Verley,  35  HI.  58,  85  2.  Note:  7  L.R.A.(N.S.)  59  et  seq. 
Am.  Dee.  342  and  note.  3.  Le  Blond  v.  Peshtigo,  140  Wis. 

17.  White  V.  Flannigain,  1  Md.  525,  604,  123  N.  W.  157,  25  Lil.A.(N.S.) 
54  Am.  Dec.  668.  511. 
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of  the  highway  fails  to  provide  for  compensation^  or  where  the  con- 
struction of  the  way  is  commenced  before  compensation  has  been 
tendered  or  paid.*  There  seems  to  be  some  conflict  as  to  whether  and 
under  what  circumstances  ejectment  lies  at  the  instance  of  a  prop- 
erty owner  where  a  public  highway  is  illegally  opened  over  his  land, 
arising  from  different  views  as  to  the  nature  of  the  possession  of  the 
municipality  or  from  the  manner  in  which  the  question  was  pre- 
sented in  the  particular  case.*  Some  courts  hold  that  the  establish- 
ment of  a  highway  over  private  property  so  that  the  owner  has  no 
right  therein  except  to  use  it  as  a  highway  in  common  with  all  others 
deprives  such  owner  of  the  possession,  so  as  to  entitle  him  to  maintain 
ejectment  to  regain  it,  and  hence  that  the  legality  of  such  establish- 
ment may  be  tested  in  that  manner.*  A  citizen  and  taxpayer  of  a 
city  for  the  benefit  of  the  citizens  of  which  property  is  held  in  trust 
for  library  purposes  may  file  objections  against  the  taking  of  a  por- 
tion of  the  library  property  for  the  purpose  of  widening  a  streei' 

Dedication 

12.  Generally. — Highways  or  streets  may  be  created  by  dedication, 
which,  perhaps,  is  the  most  common  method  of  creating  them,®  and 
as  a  bridge  is  but  a  continuation  of  the  highway  for  the  purpose  of 
crossing  over  some  obstacles,  it  follows  that  it  may  be  dedicated  to 
public  use.  Also,  earth  placed  on  a  lot  as  lateral  support  to  a  high- 
way may  be  so  dedicated.*  Generally,  the  dedication  need  not  rest 
on  any  particular  form  or  procedure,  and  except  as  to  dedication  by 
plat  or  map  and  as  evidenced  by  user,**  there  seem  to  be  no  difi^erenti- 
ating  considerations  requiring  specific  treatment  of  the  modes  in 

4.  Note:  7  L.R.A.(N.S.)  59  et  seq.  (Mass.)  147,  31  Am.  Dec.  123;  Hobbs 

5.  Note:  25  L.R.A.(N.S.)  511.  v.  Lowell,  19   Pick.   (Mass.)    405,  31 

6.  Le  Blond  v.  Peshtigo,  140  Wis.  Am.  Dec.  145  and  note;  Valentine  v. 
604,  123  N.  W.  157,  25  L.R.A.(N.S.)  Boston,  22  Pick.  (Mass.)  76,  33  Am. 
511.  Dee.  711  and  note;  Ayres  v.  Pennsyl- 

7.  Moline  v.  Greene,  252  111.  475,  vania  R.  Co.,  48  N.  J.  L.  44,  3  AU. 
96  N.   E.  911,  37  L.R.A.(N.S.)    104.  885,  57  Am.  Rep.  538;  Underwood  v. 

8.  Western  Ry.  v.  Alabama,  etc.,  R.  Stuyvesant,  I9  Johns.  (N.  Y.)  181, 
Co.,  96  Ala.  272,  11  So.  483,  17  L.R.A.  10  Am.  Dec.  215;  Mason  v.  Sioux 
474;  Warren  v.  Jacksonville,  15  111.  Falls,  2  S.  D.  640,  51  N.  W.  770, 
236,  58  Am.  Dec,  610;  Marion  v.  Skill-  39  A.  S.  R.  802;  State  v.  Trask,  6  Vt. 
man,  127  Ind.  130,  26  N.  E.  676,  11  355,  27  Am.  Dec.  554. 

L.R.A,   55;    Riley   v.   Buchanan,   116  Notes:  57  A.  S.  R.  749  et  seq.;  21 

Ky.  625,  76  S.  W.  527,  3  Ann.  Cas.  Ann.  Cas.  689. 

788,  63  L.R.A.  642;  Southern  R.  Co.  See  generally,  Dedication,  vol.   8, 

V.  Caplinger,  151  Ky.  749,  152  S.  W.  p.  881  et  seq. 

947,  49  L.R.A.(N.S.)  660;  Bradley  v.  9.  Williams    v.    Hudson,   130    Wis. 

Pharr,  45  La.  Ann.  426,  12  So.  618,  297,  110  N.  W.  239,  12  L.R.A.(N.S.) 

19  L.R.A.  647;  State  v.  Kent  County,  727.     See  generally.  Bridges,  vol.  4, 

83   Md.   377,  35   Atl.   62,   33   L.R.A.  p.  195. 

291 ;     Stetson     v.     Faxon,    19     Pick.  10.  See  infra,  par.  14,  24  et  seq. 
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• 
which  highways  may  be  dedicated,  as  distinguished  from  public  uses 
generally.^^  The  circumstances  usually  raise  a  question  of  fact  as  to 
whether  there  has  been  a  dedication,"  with  the  questions  of  inten- 
tion to  dedicate  *•  and  of  acceptance;  ^*  but  where  the  facts  are  undis- 
puted and  admit  of  but  one  legal  interpretation  or  can  lead  to  but  one 
conclusion,  the  question  of  intention  is  one  of  law.^*  A  dedication 
must  be  made  by  the  owner  of  the  title  to  the  land,**  But  no  specific 
grantee  is  necessary  other  than  the  public  which  is  an  ever  existing 
grantee,  capable  of  taking  dedications  for  public  uses,  and  its  inter- 
ests are  a  sufficient  consideration  to  support  them.*^  So  a  munici- 
paUty  in  its  corporate  capacity  has  power  to  take  lands  for  highway 
purposes  by  conveyance,  voluntary  or  otherwise.*® 

13.  Dedication  by  Government. — In  England  a  highway  may  be 
dedicated  by  the  crown.**  In  the  United  States,  government  land  is 
sometimes  dedicated  for  highway  purposes  by  special  acts  of  Con- 
gress.*® The  federal  statutes  granting  a  right  of  way  for  the  con- 
struction of  highways  over  public  lands  not  reserved  for  public  use, 
constitute  a  standing  oflFer  of  a  free  right  of  way  over  the  public 
domain,  and  as  soon  as  it  is  accepted  in  an  appropriate  manner  by 
the  agents  of  the  public,  or  the  public  itself,  a  highway  is  established.** 
The  grant  is  an  unequivocal  one,  without  any  limitation  as  to  the 
method  of  establishment,  and  hence  a  highway  may  be  established 
across  or  upon  such  public  lands  in  any  of  the  modes  recognized  by 
the  law  of  the  state  in  which  such  lands  are  located.*  So  it  may  be 
established  by  prescription  or  user  in  those  states  where  the  establish- 
ment of  highways  in  that  manner  is  recognized,*  while  mere  user 
is  not  enough  in  states  where  some  act  of  recognition  by  the  public 
authorities  is  necessary  to  constitute  an  acceptance  of  a  dedication 

11.  See  Dedication,  vol.  8,  p.  889  17.  See  Dedication,  vol.  8,  p.  888. 
ct  seq.  18.  Hughes  v.  Bingham,  135  N.  Y. 

12.  Manderschid  v.  Dubuque,  29  la.  347,  32  N.  E.  78,  17  L.R.A.  454; 
73,  4  Am.  Rep.  196;  Gardiner  v.  Tis-  Hathaway  v.  Milwaukee,  132  Wis.  249, 
dale,  2   Wis.  253,  60  Am.  Dee.  407.  Ill  N.  W.  570,  112  N.  W.  455,  122 

13.  Marion    v.    Skillman,   127   Ind.  A.  S.  R.  975.  9  L.R.A.(N.S.)  778. 
130,   26   N.    E.    676,   11    L.R.A.   55;  19.  Note:   12   Eng.   Rul.   Cis.  520. 
Manderschid  v.   Dubuque.  29   la.   73,  20.  Cook  v.  Burlington,  30  la.  94, 
4  Am.  Rep.  196.  6  Am.  Rep.  649. 

14.  State  V.  Trask,   6  Vt.   355,  27  21.  Note:  9  L.R.A.(N.S.)  1224. 
Am.  Dee.  554.  1.  Smith  v.  Mitchell,  21  Wash.  536, 

15.  Marion   v.    Skillman,   127   Ind.  58  Pae.  667,  75  A.  S.  R.  858. 

130,   26    N.    E.    676,   11    L.R.A.   55;  2.  Smith  v.  Alitchell,  21  Wash.  536, 

Gloster  v.  Toronto  Electric  Light  Co.,  58  Pac.  007,  75  A.  S.  R.  808;  Oka- 

38  Can.  Sup.  Ct.  27,  6  Ann.  Cas.  529,  no^ran  County  v.  Cbeetham,  37  Wash. 

1  British  Rul.  Cas.  786.  682,   80    Pac.    262,   70    L.R.A.    1027, 

16.  Avis  V.  Vineland,  56  N.  J.  Ia  overruled  on  another  point  bv  Mc- 
474,  28  Ad.  1039,  23  L.R.A.  685.  AUister  v.  Okanogan  Countv,  51  Wash. 
And  see  generally,  Dsdication,  vol.  8,  647,  100  Pac.  146,  24  L.E.A.(N.S.> 
p.  885.  767. 
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under  the  local  laws.'  The  right  is  not  restricted  by  the  manner  or 
mode  in  which  the  way  is  constructed,  nor  is  it  necessary  that  it  be 
constructed  by  the  state  as  grantee.*  It  has  been  held  that  the  grant 
takes  eflFect  in  praesenti,  importing  an  immediate  transfer  of  interest 
rather  than  a  promise  to  transfer  in  the  future,  and  upon  the  establish- 
ment of  the  way  by  proper  authority  relates  back  to  the  date  of  the 
act; '  but  the  better  view  seems  to  be  that  the  grant  dates  only  from 
the  time  the  initiatory  steps  are  taken  to  establish  a  highway  and 
that  the  public  therefore  cannot  interfere  with  a  settler  who  had 
previously  enclosed  the  land  through  which  the  highway  is  desired.* 
But  a  public  highway  must  be  established  in  some  of  the  ways  pro- 
vided by  the  statutes  of  the  state  through  which  it  runs  before  the 
grant  takes  eflPect.'  If  the  road  is  established  by  adverse  user,  the  grant 
takes  eflFect  when  the  adverse  user  ripens  into  a  right  by  prescription, 
under  the  statutes  of  the  particular  state.®  No  user  short  of  that 
period  can  constitute  an  acceptance.*  The  grant  is  accepted  by  the 
passage  of  a  state  law  declaring  that  the  land  for  a  specified  width 
along  all  section  lines  shall  be  public  highways,  and  all  subsequent 
grantees  of  the  government  take  subject  to  the  rights  thereby  acquired. 
And  this  is  true  though  the  land  so  accepted  was  not  surveyed  at  the 
time  of  such  acceptance.**  Land  owned  by  the  state  and  appropriated 
by  it  for  use  as  a  feeder  to  a  canal  cannot  become  the  subject  of  a 
grant  for  the  purpose  of  a  pubUc  highway.** 

14.  Plat  Generally. — ^If  the  owner  of  land  lays  it  oflf  into  blocks 
and  streets  and  plats  the  same,  and  sells  lots  with  reference  to  such 
plat,  he  thereby  dedicates  the  streets  indicated  thereon  to  the  public.** 

3.  Note:  9  L.R.A.(N.S.)  1224.  9.  Vogler   ▼•   Anderson,   46   Wash. 

4.  Wells  V.  Pennington  County,  2  202,  89  Pao.  551,  123  A.  S.  R.  932, 
S.  D.  1,  48  N.  W.  305,  39  A.  S.  R.  9  L.R.A.(N.S.)  1223. 

758.  10.  Wells  v.  Pennington  County,  2 

5.  Wells  V.  Pennington  County,  2  S.  D.  1,  48  N.  W.  305,  39  A.  S.  R. 
S.  D.  1,  48  N.  W.  305,  39  A.  S.  R.  758. 

768.  11.  Donahue  v.  State,  112  N.  Y.  142, 

6.  McAllister  v.  Okanogan  County,  19  N.  E.  419,  2  L.R.A.  576. 

51  Wash.  647,  100  Pac.  146,  24  L.R.A.  12.  Field  v.  Barling,  149  HI.  556, 

(N.S.)  764,reversing  Okanogan  County  37  N.  E.  850,  41  A.  S.  R.  311,  24 

V.  Cheetham,  37  Wash.  682,  80  Pac.  L.R.A.  406;  Dubuque  v.  Maloney,  9 

262,  70  L.R.A.  1027.  la.  450,  74  Am.  Dec.  358;  WaUace  v. 

7.  Vogler  v.  Anderson,  46  Wash.  Cable,  87  Kan.  835,  127  Pac.  5,  42 
202,  89  Pac.  551,  123  A.  S.  R.  932,  L.R.A.(N.S.)  587;  Jacob  v.  Woolfolk, 
9  L.R.A.(N.S.)  1223  and  note.  90  Ky.  426,  14  S.  W.  415,  9  L.R.A. 

8.  Okanogan  County  v.  Cheetham,  551  and  note;  White  v.  Flannigain,  1 
37  Wash.  682,  80  Pac.  262,  70  L.R.A.  Md.  525,  54  Am.  Dec.  668;  Moale  v. 
1027,  overruled  on  another  point  by  Baltimore,  5  Md.  314,  61  Am.  Dec. 
McAllister  v.  Okanogan  County,  51  276  and  note;  Van  Witsen  v.  Gutman, 
Wash.  647,  100  Pac.  146,  24  L.R.A.  79  Md.  405,  29  Atl.  608,  24  L.R.A. 
<N.S.)  767;  Vogler  v.  Anderson,  46  403 ;  Downend  v.  Kansas  City,  156  Mo. 
Wash.  202,  89  Pac.  551,  123  A.  S.  R.  60,  56  S.  W.  902,  51  L.R.A.  170 ;  Dill 
932,  9  L.R.A.(N.S.)   1223.  v.    Camden    Board   of   Education,   47 
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The  purchasers  of  the  lots  acquire,  as  appurtenant  to  the  same,  every 
easement,  privilege,  and  advantage  which  the  plan  represents  as 
belonging  to  them,*'  and  they  will  not  be  permitted  thereafter  to 
revoke  the  plan  or  to  reassert  any  right  to  the  actual  possession  of  the 
land  so  dedicated,  at  least  as  long  as  it  remains  in  public  use.*^  The 
grantor  cannot  make  a  new  plat  or  map  substituting  a  new  street  or 
way  in  place  of  an  old  one  without  the  consent  of  the  purchasers  and 
the  public,*'^  nor  has  the  legislature  itself  power  to  authorize  a  re-entry 
and  sale  so  as  to  deprive  the  purchaser  of  his  appurtenant  rights.*^ 
The  grantor  is  equally  bound  though  the  plat  with  reference  to  which 
the  lots  are  sold  was  made  and  recorded  by  a  thu*d  person.*'  There 
is  a  complete  dedication  as  against  him  even  though  the  street  is 
not  accepted  by  the  public  authorities,*®  or  is  not  opened  and  improved 
for  public  use,**  and  such  dedication  is  none  the  less  irrevocable 
on  that  account.^®  The  purchasers  acquire  the  same  rights  in  the 
highway  as  against  the  original  owner  and  each  other,  under  such 
circumstances  as  they  would  if  it  were  in  fact  a  public  highway,  in- 
cluding the  rights  of  access  to  and  from  and  passage  over  it,  and 

N.  J.  Eq.  421,  20  Atl.  739,  10  L.R.A.  15.  Meier  v.  Portland  Cable  R.  Co., 

276;  Livingston  V.  New  York,  8  Wend.  16  Ore.  500,  19  Pac.   610,  1  L.R.A. 

(N.  Y.)    85,  22  Am.   Dec.   622  and  856. 

note;  People  ▼•  Lambier,  5  Denio  (N.  16.  Moose  v.  Carson,  104  N.  C.  431, 

Y.)    9,  47  Am.  Dec.  273;   Moose  v,  10   S.   E.   689,  17  A.   S:  B.   681,  7 

Carson,  104  N.  C.  431,  10  S.  E.  689,  L.R.A.  548. 

17  A.  S.  R.  681,  7  L.R.A.  548;  Meier  17.  Wallace  v.  Cable,  87  Kan.  835, 

▼.  Portland  Cable  R.  Co.,  16  Ore.  500,  127    Pac.    5,    42    L.R.A.(N.S.)    587; 

19  Pac.  610,  1  L.R.A.  856  and  note;  Douglass   v.    Belknap    Springs   Land 

Cook  v.  Totten,  49  W.  Va.  177,  38  Co.,  76  N.  BL  254,  81  Atl.  1086,  37 

8.  E.  491,  87  A.  S.  R.  792.  L.R.A.(N.S.)  953;  Meier  v.  Portland 

Notes:  27  Am.  Dec  567,  568;  86  Cable  R.  Co.,  16  Ore.  500,  19  Pac. 

Am.  Dec.  750.  610,  1  L.R.A.  856  and  note. 

13.  Field  v.  Barling,  149  111.  556,  18.  Wallace  v.  Cable,  87  Kan.  835, 
37  N.  E.  860,  41  A.  S.  R.  311,  24  127  Pac.  5,  42  L.R.A.(N.S.)  587; 
L.R.A.  406;  Dill  v.  Camden  Board  of  White  v.  Flannigain,  1  Md.  525,  54 
Education,  47  N.  J.  Eq.  421,  20  Atl.  Am.  Dec.  668  and  note;  Meier  v.  Port- 
739,  10  L.R.A.  276;  Moose  v.  Carson,  land  Cable  R.  Co.,  16  Ore.  500,  19 
104  N.  C.  431,  10  S.  E.  689,  17  A.  Pac.  610, 1  L.R.A,  856  and  note ;  Cook 
8.  R.  681,  7  L.R.A.  548.  v.  Totten,  49  W.  Va.  177,  38  S.  E. 

14.  Thompson  v.  Maloney,  199  111.  491,  87  A.  S.  R.  792. 

276,  65  N.  E.  236,  93  A.  S.  R.  133;  19.  Livingston  v.  New  York,  8  Wend. 
Dubuque  v.  Maloney,  9  la.  450,  74  (N.  Y.)  85,  22  Am.  Dec.  622  and 
Am.  Dee.  358;  Moose  v.  Carson,  104  note;  Meier  v.  Portland  Cable  R.  Co., 
N.  C.  431,  10  S.  E.  689,  17  A.  S.  R.  16  Ore.  500,  19  Pac.  610,  1  L.R.A. 
681,  7  L.R.A.  548;  Meier  v.  Portland  856. 

Cable  R.  Co.,  16  Ore.  500,  19  Pac.  20.  Moose  v.  Carson,  104  N.  C.  431, 
«10,  1  L.R.A.  856  and  note;  Ralston  10  S.  E.  689,  17  A.  S.  R.  681,  7 
▼.  Weston,  46  W.  Va.  544,  33  S.  B.  L.R.A.  548;  Meier  v.  Portland  Cable 
326,  76  A.  S.  R.  834.  R.  Co.,  16  Ore.  500,  19  Pac.  610,  1 

Note:  27  Am.  Dec.  568,  569.  L.R.A.  856  and  note. 

See  also  Vendob  and  Purchaskb. 
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the  right  to  light,  air  and  prospect  from  and  over  it.*  But  it  haa 
been  held  that  where  streets  are  afterwards  established  through  the 
tract  by  the  public  authorities,  without  reference  to  those  previously 
laid  out  by  the  grantor,  he  is  not  bound  to  keep  the  latter  open  for 
the  use  of  his  grantees  if  they  have  reasonable  and  convenient  access 
to  a  street.*  But  the  existence  of  a  street  shown  on  a  plat  on  the 
shore  of  a  lake  cannot  be  defeated,  as  against  claims  of  persons  who 
buy  lots  with  reference  to  the  plat,  by  the  fact  that  when  the  requisite 
number  of  lots  is  laid  out  according  to  course  and  distance  no  space 
will  be  left  for  the  street.  Nor  are  the  purchaser's  rights  affected  by 
the  fact  that  by. reason  of  the  configuration  of  the  ground  for  a 
portion  of  the  distance  a  street  shown  to  exist  along  the  lake  shore 
can  be  used  only  as  a  footpath.*  So,  although  a  street,  when  platted, 
is  below  high  water  mark,  and  therefore  exists  only  on  paper,  it  has 
a  potential  or  prospective  existence,  which  will  become  actual  when- 
ever the  place  for  it  is  filled  and  incorporated  with  the  upland.*  These 
rules  have  been  held  to  be  applicable  where  the  United  States  is  the 
original  owner  of  the  land,*  and  where  lots  are  sold  by  a  municipality, 
even  though  the  fee  to  the  way  remains  in  it.*  A  similar  rule  obtains 
where  the  grantor  of  land  bounds  it  by  a  street  or  highway,  or  repre- 
sents that  it  is  so  bounded,  he  and  his  heirs  being  estopped  to  deny 
that  there  is  such  a  street  or  highway.' 

15,  Rights  Acquired  under  Plat. — There  is  considerable  conflict  of 
authority  as  to  how  far  the  purrhaser  of  lots  according  to  a  plat  is 
entitled  to  have  the  streets  sir  wri  on  the  plat  maintained.  It  is 
variously  held,  that  he  acquires  a  right  to  have  all  and  each  of  the 
ways  and  streets  on  the  plat  kept  open,*  and  that  this  right  will  be 
enforced  by  a  court  of  equity;*  that  his  rights  extend  to  all  streets 
the  existence  of  which  is  material  to  the  enjoyment  of  his  property, 
even  though  they  are  remote  therefrom,  but  to  no  others ;  **  and  that 

1.  Dill  V.  Camden  Board  of  Eduoa-  Baltimore^  5  Md.  314,  61  Am.  Dec. 
tion,  47  N.  J.  Eq.  421,  20  Atl.  739,  276.  See  Estoppel,  vol.  10,  pp.  714, 
10  L.R.A.  276.                                        .  715. 

2.  Underwood  r.  Stuyvesant,  19  8.  Wallace  v.  Cable,  87  Kan.  835, 
Johns.  (N.  Y.)  181,  10  Am.  Dec.  215.  127  Pac.  5,  42  L.R.A.(N.S.)  587;  Col- 

3.  Douglass  V.  Belknap  Springs  lins  v.  Asheville  Land  Co.,  128  N.  C. 
Land  Co.,  76  N.  H.  254,  81  Atl.  1086,  563,  39  S.  E.  21,  83  A.  S.  R.  720; 
37  L.R.A.(N.S.)  953.  Cook  v.   Totten,  49  W.  Va.  177,  38 

4.  Providence  Steam  Engine  Co.  v.  S.  E.  491,  87  A.  S.  R.  792. 
Providence   Steamship   Co.,  12   R.   I.  Note:  37  L.R.A.(N.S.)  954. 

348,  34  Am.  Rep.  652.  9.  Cook  v.  Totten,  49  W.  Va.  177, 

5.  Dubuque  v.  Maloney,  9  la.  450,   38  S.  E.  491,  87  A.  S.  R.  792. 

74  Am.  Dec.  358.  10.  Douglass    v.    Belknap    Springs 

6.  Moose  V.  Carson,  104  N.  C.  431,  Land  Co.,  76  N.  H.  254,  81  Atl.  1086, 
10  S.  E.  689,  17  A.  S.  R.  681,  7  37  L.R.A.(N.S.)  953  and  note;  Tilly 
L.R.A.  548.  V.  Mitchell,  etc.,  Co.,  121  Wis.  1,  98 

7.  White  V.  Flannignin,  1  Md.  525,  N.  W.  969,  105  A.  S.  R.  1007. 
54  Am.  Dec.  668  and  note;  Moale  v. 
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lie  has  no  right  to  insist  on  the  keeping  open  of  a  street  which  is  not 
adjacent  to  his  lots  and  does  not  connect  them  with  the  public  high- 
way,  even  though  for  other  reasons  it  may  be  advantageous  to  have 
it  kept  open.^*  It  has  been  said  that  the  right  in  question  is  not 
based  on  covenant,  but  arises  merely  by  way  of  estoppel,  and  hence 
to  render  it  applicable  all  the  .elements  of  an  estoppel  by  conduct 
must  exist.^*  So,  while  it  has  been  held  that  an  attempted  vacation 
of  a  portion  of  the  plat  is  ineffectual  if  all  of  the  owners  of  lots  sold 
with  reference  thereto  do  not  join  in  the  proceeding,*'  it  has  also 
been  held  that  if  the  purchaser,  at  the  time  of  the  purchase,  is 
informed  that  a  portion  of  the  platted  tract  belongs  to  a  stranger,  and 
that  he  will  do  what  he  sees  fit  with  respect  to  the  streets  on  that 
portion,  the  purchaser  cannot  prevent  their  closing.** 

16.  Necessity  for  and  Effect  of  Acceptance. — In  case  of  dedication 
for  other  purposes,^*  a  dedication  of  land  for  highway  purposes  must 
be  accepted  in  order  to  create  a  highway  and  vest  in  the  public  a 
right  of  passage  thereon,  or  to  impose  upon  the  public  authorities 
the  duty  of  keeping  it  in  repair.**  In  some  jurisdictions  no  acceptance 
of  a  statutory  dedication  is  necessary,  or,  as  has  been  said,  the  pro- 
ceeding shows  both  the  dedication  and  the  acceptance.*'  And 
acceptance  is  also  presumed  under  a  statute  providing  that  on  the 
recording  of  a  deed  conveying  land  for  a  public  highway  the  land 

11.  Pearson  v.  Allen,  151  Mass.  79,  509,  49  N.  E.  1017,  41  L.R.A.  2G8; 
23  N.  E.  731,  21  A.  S.  R.  426;  Kin-  Downend  v.  Kansas  City,  156  Mo.  60, 
near  Mfjr.  Co.  v.  Beatty,  65  Ohio  St.  56  S.  \V.  902,  51  L.R.A.  170;  Benton 
2G4,  62  N.  C.  341,  87  A.  S.  R.  600.  v.    St.    Louis,   217    Mo.   687,   118    S. 

Note:  37  L.R.A.(N.S.)  954,  955.  W.  418,  129  A.  S.  R.  501  and  note; 

12.  Douglass  V.  Belknap  Springs  Underwood  v.  Stuyvesant,  19  Jolins. 
Land  Co.,  76  N.  11.  254,  81  Atl.  1080,  (N.  Y.)  181,  10  Am.  Dec.  215;  Buflfalo 
37  L.R.A.(N.S.)  953.  v.  Delaware,  etc.,  R.  Co.,  190  N.  Y. 

18.  Lee  v.  Harris,  206  111.  428,  69  84,  82   N.   E.   513,  16   L.R.A.(N.S.) 

N.  E.  230,  99  A.  S.  R.  176.  506;  Smith  v.  Smythe,  197  N.  Y.  457, 

14.  Douglass    V.    Belknap    Springs  90  N.  E.  1121,  35  L.R.A.(N.S.)  524; 

Land  Co.,  76  N.  H.  254,  81  Atl.  1086,  Com.  v.  Moorehead,  118  Pa.  St.  344, 

37  L,R.A.(N.S.)  953.  12  Atl.  424,  4  A.   S.  R.  599;   State 

16.  See  Dedication,  vol.  8,  p.  808.  v.    Trask,   6   Vt.   355,   27   Am.   Dec. 

16.  Curtiss  V.  Hoyt,  19  Conn.  154,  554  and  note;  Mahler  v.  Brumder,  92 

48  Am.  Dee.  149;  Kelsoe  V.Oglethorpe,  Wis.  477,  66  N.  W.  502,  31  L.R.A. 

120  Ga.  951,  48   S.   E.  366,  102   A.  695. 

S.  R.  138;  Gentleman  v.  Soule,  32  111.       Notes:  57  A.  S.  R.  749  et  seq.;  11 

271,  83  Am.  Dec.  264  and  note;  Car-  L.R.A.  57  et  seq. 
linville  v.  Castle,  177  111.  105,  52  N.       17.  Osage  City  v.  Larkin,  40  Kan. 

E.  383,  69  A.  S.  R.  212;  Manderschid  206,  19  Pac.  658,  10  A.  S.   R.  186, 

v.  Dubuque,  29  la.  73,  4  Am.   Rep.  2  L.R.A.  56;  Riley  v.  Buchanan,  116 

196;  Shanline  v.  Wiltsie,  70  Kan.  177,  Ky.  625,  76  S.  W.  527,  3  Ann.  Cas. 

78  Pac.  436,  3  Ann.  Cas.  140;  Riley  788,  63  L.R.A.  642;  Southern  R.  Co. 

V.  Buchanan,  116  Ky.  625,  76  S.  W.  v.  Caplinger,  151  Ky.  749,  152  S.  W. 

527,   3   Ann.   Cas.  788   and  note,   63  947,  49  L.R.A.(N.S.)   660. 
L.RA.  642 ;  Slater  v.  Gunn,  170  Mass. 
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Bhall  thenceforth  be  a  public  highway  to  all  intents  and  purposes.^* 
Sometimes,  however,  there  must  be  an  express  or  implied  acceptance 
even  of  a  statutory  dedication,  in  order  to  impose  upon  the  munici- 
pality or  quasi  municipality  the  duty  of  keeping  the  way  in  repair, 
and  a  consequent  liability  for  failure  to  do  so ;  and  the  mere  approval 
of  the  plat  by  the  municipal  authorities  will  not  constitute  an  accept- 
ance of  the  streets  thereon  laid  out  or  amount  to  an  act  of  juris- 
diction  over  them  so  as  to  impose  such  duty  or  liability.**  In  any 
event,  acceptance  by  the  proper  authorities  completes  the  dedication.*® 
A  street  which  has  been  dedicated  but  not  accepted  may  be  improved 
by  the  property  owner  of  the  tract  on  which  it  is  situated,  although 
he  has  sold  some  of  the  lots  abutting  thereon,  so  long  as  he  does  not 
render  the  access  to  such  lots  less  convenient  in  any  material  or 
substantial  respect.* 

17.  Express  and  Implied  Acceptance. — ^The  acceptance  of  the  dedi- 
cation may  be  express,*  that  is  by  a  formal  ratification  by  the  proper 
official  board  of  the  municipality,*  in  which  case  it  may  be  proved 
by  the  record.*  Generally,  however,  a  formal  acceptance  is  unneces- 
sary,* but  acceptance  may  be  implied  or  presumed  from  facts  proved,* 
such  as  acts  on  the  part  of  the  public  authorities  showing  an  intention 
\o  accept,  or  long  continued  use  by  the  public' 

18.  Acts  Evidencing  Intention  to  Accept. — ^Acceptance  may  be,  and 
frequently  is,  implied  from  acts  done  by  the  proper  authorities  evi- 
dencing an  intention  to  accept.  In  other  words  the  municipality 
may  sanction  the  use  of  the  property  dedicated  as  a  street  or  highway 
by  acts  of  its.  proper  officers  as  well  as  by  acts  in  the  form  of  ordi- 
nances.*   So  acceptance  may  be  implied  from  acts  done  by  the  public 

18.  Greene  v.  O'Connor,  18  R.  L  5.  Riley  v.  Buchanan,  116  Ky.  625, 
56,  25  Atl.  692,  19  L.R.A.  262.  76  S.  W.  527,  3  Ann.  Cas.  788,  63 

19.  Downend  v.  Kansas  City,  156  L.R.A.  642;  Soathern  R.  Co.  v.  Cap- 
Mo.  60,  56  S.  W.  902,  51  L.R.A.  linger,  151  Ky.  749,  152  S.  W.  947, 
170;  Conner  v.  Nevada,  188  Mo.  148,  49  L.R.A.(N.S.)  660;  Greene  v. 
86  S.  W.  256,  107  A.  S.  R.  314.  O'Connor,  18  R.  I.  56,  25  Atl.  692, 

20.  Bdsic  City  v.  Bell,  114  Va.  157;  19  L.R.A.  262. 

76  S.  E.  336,  Ann.  Cas.  1914A  1031.       Notes:  57  A.  S.  R.  753;  11  LJR.A. 

1.  Cunningham   v.    Fitzgerald,   138  57  et  seq. 

N.  Y.  165,  33  N.  E.  840,  20  L.R.A.       6.  Riley  v.  Buchanan,  116  Ky.  625, 

244.  76  S.  W.  627,  3  Ann.  Cas.  788  and 

2.  State  V.  Kent  County,  83  Md.  note,  63  L.R.A.  642;  Cole  v.  Sprowl, 
377,  35  Atl.  62,  33  L.R.A.  291;  Benton  35  Me.  161,  56  Am.  Dec.  696;  Benton 
V.  St.  Louis,  217  Mo.  687,  118  S.  W.  v.  St.  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  A.  S.  R.  561  and  note.  418,  129  A.  S.  R.  561  and  note. 

Note:  57  A.  S.  R.  753.  Note:  57  A,  S.  R.  753  et  seq. 

3.  Riley  v.  Buchanan,  116  Ky.  625,       7.  See  infra,  par.  18,  25. 

76  S.  W.  527,  3  Ann,  Cas.  788  and       8.  Downend    v.    Kansas    City,   156 

note,  63  L.R.A.  642.  Mo.    60,   56    S.    W.    902,   51    L.R.A. 

4.  State  V.  Kent  County,  83  Md.  170;  Conner  v.  Nevada,  188  Mo.  148. 
377,  35  Atl.  62,  33  L.R.A.  291.  86  S.  W.  256,  107  A.  S.  R.  314. 
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authorities  which  amount  to  a  recognition  of  the  way  as  a  public 
highway,*  or  from  the  fact  that  they  exercised  acts  of  control  over 
it,***  such  as  improving  or  repaving  it,**  especially  when  accompanied 
by  long  continued  use  on  'the  part  of  the  public.**  Thus,  long 
public  user  as  of  right,  the  location  and  maintenance  of  street  lamps 
and  the  poles  of  public  corporations,  the  barricading  of  the  whole 
of  the  strip  of  land  when  out  of  repair  and  the  employment  of  the 
usual  city  signs  on  the  barricade,  the  maintenance  of  street  signs 
on  the  corner,  warrant  the  jury  in  inferring  acceptance,  regardless 
of  whether  such  lamps  and  poles  were  put  there  in  strict  compliance 
with  the  provisions  of  the  city  charter.*'  But  leaving  an  opening 
from  a  city  street  to  a  strip  of  land  used  by  the  public  as  a  street  but 
not  accepted  by  the  city,  and  placing  a  light  at  the  same  point,  do  not 
constitute  an  adoption  of  the  alleged  street  as  a  public  highway  which 
the  city  is  bound  to  keep  in  repair,  since  such  openings  are  generally 
left  and  such  lights  often  placed  at  the  intersection  of  streets  with 
private  ways.**  Proof  of  the  mere  working  of  the  road  by  the  proper 
public  officers  and  its  use  by  the  public  may  be  sufficient.  And  the 
amount  and  character  of  the  work  done  is  not  material,  provided  it  is 
such  as  clearly  to  show  that  it  was  done  for  the  public  benefit,  and  was 
done  in  such  manner  and  by  such  person  as  to  show  intent  to  treat 
the  road  as  a  public  highway.  Within  this  rule,  the  sidewalk  is  part  of 
the  street.**    Working  and  improvement  are  necessary  to  vest  title  to  a 

9.  Gentleman  ▼.  Soule,  32  111.  271,  buque,  29  la.  73,  4  Am.  Rep.  196; 

83  Am.  Dec.  264;  Riley  v.  Buchanan,  Riley  v.  Buchanan,  116  Ky.  625,  76 
116  Ky.  625,  76  S.  W.  527,  3  Ann.  S.  W.  527,  3  Ann.  Cas.  788  and  note, 
Cas.  788  and  note,  63  L.R.A.  642;  63  L.R.A.  642;  State  v.  Kent  County, 
Wayne  County  Sav.  Bank  v.  Stockwell,  83  Md.   377,  35   Atl.   62,  33   L.R.A. 

84  Mich.  586,  48  N.  W.  174,  22  A.  291;    Reed    v.    Northfield,    13    Pick. 
S.  R.  708;  Downend  v.  Kansas  City,  (Mass.)  94,  23  Am.  Dee.  662;  Benton 
156  Mo.  60,  56  S.  W.  902,  51  L.RA.  v.  St.  Louis,  217  Mo.  687,  118  S.  W. 
170;   Benton   v.   St.   Louis,   217   Mo.  418,  129  A.  S.  R.  561  and  note. 
687,  118   S.  >V.   418,  129   A.   S.   R.       Note:  57  A.  S.  R.  754  et  seq. 

561  and  note;  Smith  v.  Smythe,  197       12.  Lee  v.  Harris,  206  111.  428,  69 

N.  Y.  457,  90  N.  E.  1121,  35  L.R.A.  N.  E.  230,  99  A.  S.  R.  176;  Southern 

(N,S.)  524;  Blodgett  v.  Royalton,  17  R.  Co.  v.  Caplinger,  151  Ky.  749,  152 

Vt.  40,  42  Am,  Dec.  476;   Campbell  S.  W.  947,  49  L.R.A.(N.S.)  660;  Reed 

▼.   Elkins,  58  W.  Va.  308,  52  S.  E.  v.  Northfield,  13  Pick.  (Mass.)  94,  23 

220,  2  L.R.A.(N.S.)  159.  Am.   Dec.   662;   Wayne  County   Sav. 

Notes:  27  Am.  Dec.  564  et  seq.;  58  Bank  v.  Stockwell,  84  Mich.  586,  48 

Am.   Rep.  146  et  seq.;  57  A.   S.  R.  N.  W.  174,  22  A.  S.  R.  708;  Conner 

754  et  seq.  v.   Nevada,  188  Mo.  148,  86   S.   W. 

10.  Kelsoe  v.  Oglethorpe,  120   Ga.  256,  107  A.  S.  R.  314. 

951,  48  S,  E.  366,  102  A.  S.  R.  138;  13.  Benton  v.  St.  Louis,  217  Mo. 
Southern  R.  Co.  v.  Caplinger,  151  Ky.  687,  118  S.  W.  418,  129  A.  S.  R.  561. 
749,  152  S.  W.  947,  49  L.R.A.(N.S.)  14.  Downend  v.  Kansas  City,  156 
660;  Conner  v.  Nevada,  188  Mo.  148,  Mo.  60,  56  S.  W.  902,  51  L,RA.  170. 
86  S.  W.  256,  107  A.  S.  R.  314.  15.  Campbell  v.  Elkins,  58  W.  Va. 

11.  Gentleman  v.  Soule,  32  lU.  271,  308,  52  S.  E.  220,  2  L.R.A.(N.S.)  159, 
83  Am.  Dec.  264;  Manderschid  v.  Du- 
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public  road  in  the  public,  under  a  statute  providing  that  all  public 
roads  that  have  been  used  for  a  certain  period  are  declared  to  be  law- 
ful roads,  where  the  same  have  been  worked  and  kept  up  at  the 
expense  of  the  public.*®  Acceptance  of  a  new  route  may  be  implied 
from  a  failure  on  the  part  of  the  municipal  authorities  to  punish  the 
obstruction  of  the  old  highway,  accompanied  by  public  use  of  the 
new  one.*^  So  the  laying  open  of  a  new  road  de  facto  for  travel, 
discontinuing  and  shutting  up  the  old  road,  and  expending  the  high- 
way tax  upon  the  new  road,  on  the  part  of  the  selectmen  of  a  town,  are 
such  unequivocal  acts  as,  if  acquiesced  in  by  the  town,  will  constitute 
an  adoption  of  the  new  road,  and  render  the  town  liable  for  injuries 
arising  from  want  of  repair  thereof;  and  this  though  the  fences  shut- 
tuig  in  the  new  road  were  first  opened  by  private  persons  or  by  the 
injured  party  himself,  if  the  selectmen  leave  the  road  open  and  shut 
up  the  old  road.*®  Acceptance  may  be  shown  by  the  act  of  the  public 
authorities  in  declaring  the  way  to  be  a  public  highway,  though  they 
do  not  act  strictly  in  accordance  with  law,  followed  by  user  of  the 
way  and  its  improvements  as  a  public  highway  by  the  public 
authorities.** 

19.  Partial  Acceptance. — A  highway  or  street  may  be  accepted  in 
part  and  the  remainder  rejected,  if  it  is  proved  that  such  was  the 
intention  of  the  public  authorities.*®  But  an  acceptance  by  a  city 
or  village  of  some  of  the  streets  and  allevs  appearing  on  a  plat  is  an 
acceptance  of  the  entire  system  of  streets  and  alleys  so  appearing, 
unless  the  intention  to  limit  the  acceptance  is  shown.*  Where  there 
is  an  implied  acceptance  resulting  from  the  exercise  of  control  over 
the  land  by  the  public  autliorities,  there  are  some  cases  which  hold 
that  in  the  absence  of  proof  that  there  was  an  intention  on  the  part 
of  the  authorities  to  limit  the  acceptance  to  the  portion  of  the  street 
oyer  which  control  was  exercised,  acceptance  of  the  whole  street  as 
dedicated  will  be  presumed.*  Other  courts,  however,  have  held  that 
acceptance  will  not  be  implied  in  such  cases  as  to  portions  of  the  street 
or  highway  over  which  the  municipal  authorities  did  not  undertake 
to  exercise  any  control.'  It  has  been  held  that  user  by  the  public  of 
one  side  only  of  a  dedicated  street,  laid  out  and  mapped  with  two 
tracks  having  a  watercourse  and  double  row  of  trees  between  them, 
constitutes  an  acceptance  of  the  whole  dedication.^ 

16.  State  V.  Seattle,  57  Wash.  602,  N.  E.  230,  99  A.  S.  R.  176. 

107  Pac.  827,  27  L.R.A.(N.S.)   1188.  1.  Lee  v.  Harris,  206  III.  428,  69 

17.  Uobbs     V.     Lowell,     19     Pick.  N.  E.  230,  99  A.   S.  R.  176;   State 
(Mass.)   405,  31  Am.  Dec.  145.  v.  Trask,  6  Vt.  ^55,  27  Am.  Dec.  554. 

18.  Blodgett  V.  Royalton,  17  Vt.  40,  2.  Note:  129  A.  S.  R.  617,  618. 

42  Am.  Dec.  476.  3.  Kelsoe  v.  Oglethorpe,  120  Oa.  95X 

19.  People   V.   Marin    County,   103  48  S.  E.  366,  102  A.  S.  R.  138. 
Cal.  223,  37  Pac.  203,  26  L.R.A.  6.39.  Note:  129  A.  S.  R.  619,  620. 

20.  Lee  v.  Harris,  206  111.  428,  69  4.  Southern  Pac.  R.  Co.  v.  Ferris, 
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• 

20.  Time  of  Acceptance. — ^In  the  absence  of  a  statutory  provision 
to  the  contrary,  the  acceptance  need  not  be  made  immediately,  or 
within  any  particular  length  of  time.*  Nor  is  it  essential  to  the 
validity  of  a  statutory  dedication  that  the  public  authorities  proceed 
at  once  to  have  the  streets  and  highv^ays  so  dedicated,  opened  and 
improved.*  The  public  authorities  are  entitled  to  such  reasonable 
time  for  opening  and  improving  them  as  their  resources  and  the  public 
necessity  may  allow  and  require.'  The  dedication  implies  only  that 
they  will  be  used  as  such  when  the  public  exigencies  require  it,  and 
until  they  are  so  opened  and  improved  they  remain  in  abeyance. 
But  the  acceptance  must  be  made  within  a  reasonable  time;  this 
rule  being  based  on  the  doctrine  of  abandonment  and  not  on  the 
principle  of  prescription.^  By  statute  in  some  jurisdictions  the. 
failure  to  open  a  street  or  highway  within  a  specified  time  after  its 
dedication  amounts  to  a  vacation  or  abandonment  thereof.* 

2U  Effect  of  Dedication. — A  mere  unexecuted  license  granted  by 
the  public  authorities  to  certain  individuals  to  open  a  highway  across 
common  land  has  no  efficacy  to  establish  the  existence  of  such  high- 
way.^* And  generally  a  mere  tender  of  dedication  may  be  withdrawn 
at  any  time  before  it  is  accepted.  But  a  dedication  once  complete 
cannot  be  revoked  by  the  mere  act  of  the  owner,  and  he  can  reclaim 
the  use  of  the  property  only  when  the  object  and  purpose  of  making 
the  dedication  have  completely  failed.*^  Even  tliough  a  common 
law  dedication  does  not  pass  the  legal  title  to  the  land  out  of  the  party 
making  it,  yet  it  is  sufficient  to  defeat  an  action  for  the  recovery  of 
the  possession  of  the  property  as  against  those  who  are  using  it  in" 
accordance  with  the  purpose  and  object  for  which  it  was  dedicated.** 
So  no  obstruction  of  the  subject  of  dedication  or  encroachment  upon 
it  by  the  dedicator  or  by  any  one  else  will  affect  the  dedication,  or 
impair  the  right  of  the  public  to  its  benefits,  unless  the  land  so  dedi- 
cated has  been  abandoned  by  the  public  or  by  the  proper  authority, 
or  the  highway  has  been  vacated  in  due  course  of  law.**    Hor  may 

93  CaL  2C3,  28  Pac  828,  18  L.R.A.  48  Am.  Dec.  149. 

510.  11.  BufFalo  v.  Delaware,  etc.,  R.  Co., 

5.  Lee  v.  Harris,  206  HI.  428,  60  190  N.  Y.  84,  82  N.  E.  513,  16  L.R.A. 
N.  E.  230,  99  A.  S.  R.  176;  Cole  v.  (J^.S.)  506.  See  Dedicatxon,  vol.  8, 
Sprowl,  35  Me.  101,  56  Am.  Dec.  (J96.  p.  913,  914. 

Note:  27  Am.  Dec.  666.  12.  Meier  v.  Portland  Cable  R.  Co., 

6.  Lee  v.  Harris,  206  111.  428,  69  16  Ore.  500, 19  Pac.  610, 1  L.R.A.  856. 
N.  E.  230,  99  A.  S.  R.  176;  Meier  13.  Marion  v.  Skillman,  127  Ind. 
V.  Portland  Cable  R.  Co.,  16  Ore.  500,  130,  26  N.  E.  676,  11  L.R.A.  55; 
19  Pac.  610,  1  L.R.A.  856.  Buffalo  v.  Delaware,  etc.,  R.  Co.,  190 

7.  Lee  v.  Harris,  206  III.  428,  69  N.  Y.  84,  82  N.  E.  513,  16  L.R.A. 
N.  E.  230,  99  A.  S.  R.  176.  (N.S.)  j506;   Basic  City  v.  Bell,  114 

8.  Note :  129  A.  S.  R.  619  et  seq.   Va.  157, 76  S.  E.  336,  Ann.  Cas.  1914A 
«.  See  infra,  par.  58.  103L 

10.  Curtiss  V.  Hoyt,  19  Conn.  154^ 
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one  who  has  conveyed  lots  with  reference  to  platted  streets  do  any- 
thing to  interfere  with  the  rights  of  the  purchasers  therein.**  And 
a  resolution  of  a  town  meeting  not  to  accept  a  road  is  inefiPectual  after 
a  deed  of  the  land  for  highway  purposes  has  been  delivered  and 
accepted  and  the  road  has  been  recognized  by  proper  authorities  as 
one  of  the  highways  of  the  town.*^  If  there  has  been  a  statutory 
dedication  of  the  streets  in  annexed  territory  it  is  not  necessary  for 
the  municipality  to  institute  proceedings  for  their  condemnation ;  *• 
nor  is  it  obliged  formally  to  accept  such  ded)c>ation  or  to  proceed  at 
once  to  have  the  streets  opened  and  improved.*^ 

22.  Qualified  Dedication. — ^The  dedication  of  land  for  a  street  or 
highway  may  be  made  subject  to  limitations  or  conditions.*^  So,  a 
highway  may  be  dedicated  subject  to  limitations  as  to  the  time,  extent 
and  mode  of  its  enjoyment,**  or  subject  to  the  right  to  use  or  designate 
a  portion  of  it  for  a  railroad.*®  Or  the  dedication  may  be  made  sub- 
ject to  a  restriction  that  the  way  shall  be  used  only  during  certain 
months  of  the  year  and  shall  be  kept  closed  by  gates  for  the  remainder 
of  the  year,  except  that  it  may  be  worked  at  any  time.*  It  has  also 
been  held  that  the  owner  of  a  field  may  dedicate  a  way  through  it  to 
the  public,  reserving  to  himself  the  right  from  time  to  time  to  plough 
the  land ;  and  it  is  sufficient  evidence  of  a  dedication  of  this  kind  if 
from  the  time  of  living  memory  the  public  have  enjoyed  the  footpath, 
and  the  occupiers  have  from  time  to  time  ploughed  up  the  field 
without  lifting  the  plough  over  the  footpath.*  Similarly,  it  has  been 
held  that  if  a  way  lies  over  a  place  where  there  is  a  dangerous  excava- 
tion or  obstacle  not  shown  to  be  of  recent  origin,  the  presumption  is 
that  the  way  has  been  dedicated  to  the  public  and  accepted  by  the 
public  subject  to  the  existence  of  the  danger,  and  that  a  traveler 
suffering  damage  has  no  right  of  action  as  against  the  dedicator.' 
But  generally  the  dedication  may  not  be  limited  to  a  part  only  of 
the  public,  tiiough  how  far  there  may  be  a  dedication  for  limited 
classes  of  traffic  seems  to  be  unsettled.*  Provisions  in  deeds  to  the 
effect  that  the  land  conveyed  shall  always  be  kept  open  and  used  for 
a  public  highway  do  not  necessarily  create  conditions  subsequent, 

14.  See  snpra,  par.  15.'  Rul.  Gas.  580  et  seq. 

15.  Hughes  V.  Bingham,  135  N.  Y.  20.  Note:   12  Eng.  Rul.  Caa.  581, 
347,  32  N.  E.  78,  17  L.R.A.  454.  582^ 

16.  Note:  1  L.R.A.  856.  1.  Hughes  v.  Bingham,  135  N.  Y. 

17.  Meier  v.  Portland  Cable  R.  Co.,  347,  32  N.  E.  78,  17  L.R.A.  454. 

16  Ore.  500,  19  Pac.  610,  1  L.R.A.  2.  Mercer  v.  Woodgate,  L.  R.  5  Q. 
856.  B.  26,  10  B.  &  S.  833,  39  L.  J,  M.  C. 

18.  Avis  V.  Vineland,  56  N.  J.  L.  21,  12  Eng.  Rul.  Cas.  573. 

474,   28    All.   1039,   23    L.R.A.    685;       8.  Fisher  v.  Prowse,  2  B.  &  S.  770, 
Mercer  v.  Woodgate,  L.  R.  5  Q.  B.  26,  110  E.  C.  L.  770,  31  L.  J.  Q.  B.  212, 
10  B.  &  S.  833,  39  L.  J.  M.  C.  21,  12  12  Eng.  Rul.  Cas.  603  and  note. 
Eng.  Rul.  Cas.  573  and  note.  4.  Note:  12  Eng.  Rul.  Cas.  580  ei 

19.  Notes:  27  Am.  Dec  567;  12  Eng.  seq. 
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so  as  to  cause  a  reverter  to  the  grantor  on  a  failure  to  devote  it  to  the 
use  so  speciKed.^  But  a  reverter  may  nevertheless  result  from  an 
aiDandonment  of  the  highway.* 

Ilighways  by  User 

23.  Generally. — Generally  a  highway  may  be  established  by  long 
continued  use  of  land  by  the  public  for  that  purpose,'  the  presump- 
tion being  that  such  use  and  enjoyment  had  a  legal  origin,®  and  that 
the  way  was  at  some  anterior  period  laid  out  and  established  by  com- 
petent authority.*  Municipal  charters  sometimes  expressly  provide 
that  streets  which  have  been  used  for  a  specified  length  of  time  shall 
become  streets  for  all  purposes.^**    In  some  jurisdictions,  however,  a 

5.  Kilpatrick  v.  Baltimore,  81  Md.  94  N.  C.  487,  55  Am.  Rep.  618;  White- 
179,  31  Atl.  805,  48  A.  S.  R.  509,  sides  v.  Green,  13  Utah  341,  44  Pac. 
27   L.U.A.  043;   Greene  v.  0*Connor,  1032,  57  A.  S.  R.  740  and  note;  State 

18  H.  1.  5(),  25  Atl.  092,  19  L.R.A.  v.  WUkinson,  2  Vt.  480,  21  Am.  Dec. 
262.  Sje  generally,  Deeds,  vol.  8,  p.  660,  overruled  on  another  point  by 
1101  et  seq.  State  v.  Burpee,  65  Vt.  1,  25  Atl.  96^ 

6.  See  infra,  par.  56  et  seq.  And  36  A.  S.  R.  775,  19  L.R.A.  145;  State 
see  g:eneraily,  Dedication,  vol.  8,  p.  v.  Trask,  6  Vt.  355,  27  Am.  Dec.  554 
915.  and  note;  Smith  v.  Mitchell,  21  Wash. 

7.  Western  Ry.  v.  Alabama  G.  T.  R.  536,  58  Pac.  667,  75  A.  S.  R.  858; 
Co.,  96  Ala.  272,  11  So.  483,  17  L.R.A.  Okanogan  County  v.  Cheetham,  37 
474;  People  V.  Marin  County,  103  Cal.  Wash.  682,  80  Pac.  262,  70  L.R.A. 
223,  37  Pac.  203,  26  L.R.A.  659;  Cor-  1027,  overruled  on  another  point  by 
dano  V.  Wright,  159  Cal.  610,  115  Pac.  McAllister  v.  Okanogan  County,  61 
227,  Ann.  Cas.  1912C  1044;  Dallen-  Wash.  647,  100  Pac.  146,  24  L.R.A. 
bach  V.  Burn  ham,  248  lU.  468,  94  N.  E.  (N.S.)  767;  Vogler  v.  Anderson, 
41,  140  A.  S.  R.  228;  Ft.  Wayne  v.  46  Wash.  202,  89  Pac.  551,  123  A, 
Coombs,  107  Ind.  75,  7  N.  E.  743,  S.  R.  932,  9  L.R.A.(N.S.)  1223;  Dun, 
57  Am.  Rep.  82;  Marion  v.  Skillman,  can  v.  Lees,  9  Sc.  Sess.  Cas.  (3rd 
127  Ind.  130,  26  N.  E.  676,  11  L.R.A.  ser.)  855,  12  Eng.  Rul.  Cas.  541; 
55  and  note;   Frankfort  v.  Coleman,  Rugby   Charity   v.   Merr3rweather,   11 

19  Ind.  App.  368,  49  N.  E.  474,  65  East  375  note,  10  Rev.  Rep.  528,  12 
A.  S.  R.  412;  Bannon  v.  Rohmeisor,  Eng.  Rul.  Cas.  551;  Bateman  v.  Bluek, 
90  Ky.  48,  13  S.  W.  444,  29  A.  S.  R.  18  Q.  B.  870,  83  E.  C.  L.  870,  21 
355;  Pillsbury  v.  Brown,  82  Me.  450,  L.  J.  Q.  B.  406,  17  Jur.  386,  12  Eng. 
19  Atl.  858,  9  L.R.A.  94;  Thomas  v.  Rul.  Cas.  552;  Young  v.  Cuthbertson, 
Ford,  63  Md.  346,  52  Am.  Rep.  513;  1  Pater;  Sc.  App.  309,  1  Macq.  H.  L. 
State  V.  Kent  County,  83  Md.  377,  35  455,  12  Eng.  Rul.  Cas.  526. 

Atl.  62,  33  L.R.A.  291;  Reed  v.  North-  Note:   18  L.R.A.  510,  511. 

field,  13  Pick.  (Mass.)  94,  23  Am.  Dec.  See  generally,   Dedication,  voL   8, 

662  and  note;   Stetson  v.  Faxon,  19  p.  903  et  seq. 

Pick.  (Mass.)  147,  31  Am.  Dec.  123;  8.  Thomas  v.  Ford,  63  Md.  346,  52 

Thayer  v.   Boston,  19   Pick.    (Mass.)  Am.  Rep.  513. 

511,  31   Am.   Dec.  157;   Valentine  v.  9.  Reed     v.     Northfield,    13     Pick. 

Boston,  22  Pick.  (Mass.)  75,  33  Am.  (Mass.)    94^   23    Am.   Dee.    662   and 

Dec.  711;   Downend  v.  Kansas  City,  note. 

156  Mo.  60,  56  S.  W.  902,  51  L.R.A.  10.  Requa  v.   Rochester,  45  N.  Y* 

170;  Barker  v.  Clark,  4  N.  H.  380,  129,  6  Am.  Rep.  52. 
17  Am.  Dec.  428;  Stewart  v.  Frink, 
R.  C.  L.  Vol.  XIII.— 3.        33 
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highway  cannot  be  established  by  mere  user,  no  matter  how  long 
continued,**  especially  if  the  user  is  invoked  as  charging  the  public 
authorities  with  the  duty  of  maintenance  and  repair.**  The  right 
acquired  by  user  is  no  broader  than  the  use,*'  and  the  width  of  the  way 
is  determined  by  the  extent  and  character  of  the  use.**  In  England 
a  dedication  by  the  crown  may  be  presumed  from  user.**  While  it 
has  been  held  that  the  doctrine  of  dedication  by  user  docs  not  apply 
to  the  uncultivated  public  lands  of  the  United  States,**  user  may 
constitute  an  acceptance  of  a  grant  of  land  for  highway  purposes  by 
the  federal  government  in  those  states  where  highways  by  user  are 
recognized.*'  A  highway  by  user  cannot  be  acquired  over  lands  held 
by  the  state  in  trust  for  the  benefit  of  the  public,  such,  for  example, 
as  lands  held  for  the  benefit  of  a  university  **  or  for  canal  purposes.** 
24.  User  as  Evidence  of  Intent  to  Dedicate. — Generally  an  intent 
to  dedicate  land  for  a  street  or  highway  may  be  inferred  where  the 
owner  sufl^ers  it  to  be  used  by  the  public  for  that  purpose  for  a  great 
length  of  time.**  So,  an  intent  to  dedicate  is  shown  by  proof  that 
the  former  owner  recognized  land  as  a  public  highway  in  selling  lots 
accompanied  by  user  for  the  period  necessary  to  give  title  by  adverse 
possession.*  And  under  the  principles  of  estoppel  in  pais,  the  existence 
of  an  actual  intent  to  dedicate  may  not  be  necessary.*    But  dedica- 

11.  Note:  57  A.  S.  R.  746  et  seq.  29,  78  Am.  Dec.  359;  Mason  y.  Sionx 

12.  See  infra,  par.  25.  Falls,  2  S.  D.  640,  51  N.  W.  770,  39 

13.  Cordano  v.  Wright^  159  Cal.  610,  A.  S.  R.  802  and  note;  Whitesides  v. 
115  Pac.  227,  Ann.  Cas.  1912C  1044;  Green,  13  Utah  341,  44  Pac.  1032,  57 
State  V.  Trask,  6  Vt.  355,  27  Am.  Dee.  A.  S.  R.  740  and  note;  Reg.  v.  East 
554.  Mark,  11  Q.  B.  877,  63  E.  C.  L.  877, 

Note:  5  L.R.A.  653.  17  L.  J.  Q.  B.  177,  12  Jur.  332,  12 

14.  See  infra,  par.  48.  Eng.  Rul.  Cas.  505;  Winterbottom  y. 

15.  Note:   12  Eng.  Rul.  Cas.  520.  Derby,  L.  R.  2  Exch.  316,  36  L.  J. 

16.  Notes:  57  A.  S.  R.  762;  12  Eng.  Exch.  194,  16  L.  T.  N.  S.  771,  16  W. 
Riil.  Cas.  526.  R.  15, 12  Eng.  Rul.  Cas.  511  and  note; 

17.  See  supra,  par.  13.  Attomey-Qeneral  y.  Antrobns,  [1905] 

18.  State  V.  Seattle,  57  Wash.  602,  2  Ch.  188,  74  L.  J.  Ch.  599,  69  J.  P. 
107  Pac.  827,  27  L.R.A.(N.S.)   1188.  141,  92  L.  T.  N.  S.  790,  21  Times  L. 

19.  Donahue  y.  State,  112  N.  Y.  142,  Rep.  471,  3  L.  G.  R.  1071,  4  British 
19  N.  E.  419,  2  L.R.A.  576.  Rul.  Cas.  868  and  note. 

20.  Warren  y.  Jacksonville,  15  III.  Notes:  58  Am.  Rep.  146  et  seq.; 
236,  58  Am.  Dee.  610  and  note;  Mar-  129  A.  S.  R.  5B2  et  seq.;  Ann.  Cas. 
ion  V.  Skillman,  127  Ind.  130,  26  N.  1914D  335. 

£.  676,  11  L.R.A.  55  and  note;  Man-  See  generally.  Dedication,  vol.  8, 
derschid  v.  Dubuque,  29  la.  73,  4  Am.  p.  892. 

Rep.  196;  Riley  v.  Buchanan,  116  Ky.  1.  Southern  Ry.  v.  Caplinger,  151 
625,  76  S.  W.  527,  3  Ann.  Cas.  788,  Ky.  749,  152  S.  W.  947,  49  L.R.A. 
63  L.R.A.  642;  Adams  v.  Iron  Cliffs   (N.S.)   660. 

Co.,  78  Mich.  271,  44  N.  W.  270,  18       2.  Riley  y.  Buchanan,  116  Ky.  625, 
A.  S.  R.  441;  Stacey  v.  Miller,  14  Mo.  76  S.  W.  527,  3  Ann.  Cas.  788,  63 
478,  55  Am.  Dec.  112;  State  v.  Hunter,  L.R.A.  642. 
27  N.  C.  369,  44  Am.  Dec.    11  and       Note:  12  Eng.  Rul.  Cas.  524. 
Aote;    Schenley  y.   Com.,  36  Pa.   St. 
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tion  cannot  be  inferred  from  user  under  an  agreement  which  expressly 
negatives  an  intention  to  dedicate,*  nor  from  any  merely  permissive 
user  under  circumstances  rebutting  an  inference  of  dedication,*  nor 
when  a  grant  for  road  purposes  would  be  unlawful,  as  where  state  land 
used  as  a  highway  has  already  been  appropriated  to  a  public  use 
which  is  incompj^tible  with  its  dedication  as  a  highway.*  The  mere 
fact  that  the  locus  in  quo  has  been  in  lease  during  the  whole  period 
will  not  prevent  the  acquisition  of  a  way  by  user .•  In  some  jurisdic- 
tions, a  dedication,  or  intent  to  dedicate,  cannot  be  presumed  or 
inferred  from  mere  user  of  a  street  or  highway,  but  an  inference  that 
there  has  been  a  dedication  can  be  drawn  only  from  acts  which  show 
an  actual  intention  so  to  dedicate  it,  or  from  acts  which  equitably 
estop  the  owner  from  denying  such  intention.'  Many  courts  also 
hold  that  while  proof  of  long,  continuous,  and  uninterrupted  user 
by  the  public  is  evidence  from  which  dedication  may  be  inferred,  it 
does  not  create  a  presumption  of  dedication.* 

25.  User  as  Acceptance  of  Dedication. — By  the  weight  of  author- 
ity, it  seems,  acceptance  of  a  dedication  of  land  for  a  highway  may  be 
implied  from  long  user  of  the  way  by  the  public  as  of  right,*  especially 
as  against  the  owner  of  the  soil  over  which  the  way  is  claimed  to 
exist;  ^*  at  least  if  the  road  dedicated  is  a  benefit  to  the  public,  and 
not  a  burden/^  or,  as  has  been  said,  has  been  traveled  by  the  public 

3.  Johnson  v.  Robertson,  156  la.  64,  Joseph,  51  Mo.  510,  11  Am.  Rep.  463 
135  N.  W.  585,  Ann.  Cas.  1915B  137.  and  note;   Benton  v.  St.  Louis,  217 

4.  Attorney-General  v.  Antrobus,  Mo.  687,  118  S.  W.  418,  129  A.  S.  R. 
[1905]  2  Ch.  188,  74  L.  J.  Ch.  599,  561  and  note;  Com.  v.  Moorehead,  118 
69  J.  P.  141,  92  L.  T.  N.  S.  790,  Pa.  St.  344, 12  Atl.  424,  4  A.  S.  R.  599 
21  Times  L.  Rep.  471,  3  L.  G.  R.  1071,  and  note. 

4  British  Rol.  Cas.  868.    See  also  in-  Notes:  27  Am.  Dec.  564  et  seq.;  58 

fra,  par.  25.  Am.  Rep.  146  et  seq.;  57  A.  S.  R. 

5.  Donahue  v.  State,  112  N.  Y.  142,  753  et  seq.;  11  L.R.A.  58;  3  Ann.  Cas. 
19  N.  E.  419,  2  L.R.A.  576.  792. 

6.  Winterbottom  v.  Derby,  L.  R.  2  See  generally,  Dedication,  vol.  8, 
Exch.  316,  36  L.  J.  Ex.  194,  16  L.  T.  p.  900.       ' 

N.  S.  771,  16  W.  R.  15,  12  Eng.  Rul.  10.  Riley  v.  Buchanan,  116  Ky.  625, 

Cas.  511  and  note;  Rugby  Charity  v.  76  S.  W.  527,  3  Ann.  Cas.  788  and 

Merryweather,  11  East  375  note,  10  note,  63  L.R.A.  642;  Adams  v.  Iron 

Rev.  Rep.  528,  12  Eng.  Rul.  Cas.  551.  Cliffs  Co.,  78  Mich.  271,  44  N.  W. 

7.  Gardiner  v.  Tisdale,  2  Wis.  153,  270, 18  A.  S.  R.  441 ;  Okanogan  Coun- 
60  Am.  Dec.  407  and  note.  ty  v.  Cheetham,  37  Wash.  682,  80  Pac. 

Note:  57  A.  S.  R.  752,  756.  262,  70  L.R.A.  1027,  overruled  on  an- 

8.  Folkestone  Corp.  v.  Brockman,  other  point  by  McAllister  v.  Okano- 
[1914]  A.  C.  (Eng.)  338,  Ann.  Cas.  gan  Countv,  51  Wash.  647,  100  Pac. 
1914D  320  and  note.  146,  24  L.R.A. (N.S.)   767. 

9.  Curtiss  V.  Hoyt,  19  Conn.  154,  Note:  129  A.  S.  R.  610. 

48  Am.  Dec.  149;  Taylor  v.  St.  Louis,       11.  Riley  v.  Buchanan,  116  Kv.  625, 

14  Mo.  20,  55  Am.  Dec.  89,  overruled  76  S.  W.  527,  3  Ann.  Cas.  788  and 
OD  another  point  by  Thurston  v.  St.   note,  63  L.R.A.  642. 
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to  such  an  extent  and  for  such  a  length  of  time  as  to  show  that  the 
public  convenience  and  accommodation  require  the  road,**  User 
has  been  held  sufficient  to  constitute  an  acceptance  even  where  the 
effect  is  to  impose  upon  the  public  authorities  the  duty  of  improving 
and  keeping  the  highway  in  repair  and  to  hold  the  municipality  or 
quasi  municipality  responsible  for  injuries  resulting  from  failure  to 
do  so,*'  and  this  is  sometimes  the  rule  under  charter  provisions  and 
statutes.**  On  the  other  hand  it  is  held  that  mere  user  by  the  public 
is  not  enou.8:h  to  impose  such  a  duty  and  consequent  liability,**  but 
that  in  addition  thereto  there  must  be  an  express  or  implied  accept- 
ance by  the  municipality  or  quasi  municipality  through  which  the 
highway  runs,*®  and  that  no  such  obligation  attaches  until  the  cor- 
poration, in  some  official  and  appropriate  manner,  has  invited  or 
sanctioned  its  use  as  a  highway.*'  It  is  held,  moreover,  that  such 
acceptance  must  be  proved  by  the  party  who  asserts  the  way  to  be  a 
public  way.*®  The  same  rule  has  also  been  applied  where  it  was  sought 
to  hold  private  individuals  or  corporations  liable  for  personal  injuries 
resulting  from  obstructions  placed  by  them  in  the  way.**  Of  course 
mere  user  is  not  sufficient  where  the  statute  requires  acceptance  to  be 
evidenced  in  a  particular  manner.**  User  may  always  be  considered 
on  the  question  of  acceptance  in  connection  with  acts  of  the  public 
authorities  which  indicate  an  intention  to  accept.*  Whether  the 
user  is  sufficient  to  show  acceptance  is  generally  a  question  for  the 
jury.* 

12.  Sotitliem  Pac.  R.  Co.  v.  Ferris,  v.  Cottaere  City,  143  Mass.  521,  10 
93  Cal.  263,  28  Pac.  828,  18  L.R.A.  N.  E.  325,  58  Am.  Rep.  143;  Down- 
510  and  note;  Riley  v.  Buchanan,  116  end  v.  Kansas  City,  156  Mo.  60,  56 
Kv.  625,  76  S.  W.  527,  3  Ann.  Cas.  S.  W.  902,  51  L.R.A.  170;  Smith  v. 
788  and  note,  63  L.R.A.  642;  Buchan-  Smythe,  197  N.  Y.  457,  90  N.  E.  1121, 
an  V.  Curtis,  25  Wis.  99,  3  Am.  Rep.  35  L.R.A. (N.S.)  524. 

23.  Notes:  27  Am.  Dec.  566;  57  A.  S. 

13.  Manderschid  v.  Dubuque,  29  la.  R.  754  et  seq.;  129  A.  S.  R.  610  et 
73,  4  Am.  Rep.  196.  seq.;  18  L.R.A.  510,  511;  3  Ann.  Cas. 

Note:  57  A.  S.  R.  757:  793. 

14.  Requa  v.  Rochester,  45  N.  Y.  17.  Downend  v.  Kansas  Citv,  156 
129,  6  Am.  Rep.  52.  Nfo.  60,  56  S.  W.  902,  51  L.R.A.  170; 

15.  State  V.  Kent  Coantv,  83  Md.  Conner  v.  Nevada,  188  Mo.  148,  86 
377,  35  Atl.  62,  33  L.R.A.  291;  Down-  S.  W.  2o6,  107  A.   S.  R.  314. 

end  V.  Kansas  Citv,  156  Mo.  60,  56  18.  State  v.  Kent  County,  83  Md. 

S.   W.   902,  51   L.R.A.   170;   Conner  377,  35  Atl.  62,  33  L.R.A.  291. 

V.  Nevada,  188  Mo.  148,  86  S.  W.  256,  19.  Poling  v.  Ohio  River  R.  Co.,  38 

107  A.  S.  R.  314;  Smith  v.  Smythe,  W.  Va.  645,  18  S.  E.  782,  24  L.R.A. 

197   N.   Y.  457,  90   N.   E.  1121,  35  215. 

L.R.A.(N.S.)   524.  20.  Abbott    v.    Cottage    City,    143 

Notes:   57   A.   S.   R.   754  et  seq.;  Mass.  521,  10  N.  E.  325,  58  Am.  Rep. 

120  A.  S.  R.  610  et  seq.;  18  L.R.A«  143. 

510,  511;  3  Ann.  Cas.  793.  1.  See  supra,  par.  18. 

16.  State  v.  Kent  County,  83  Md.  2.  Notes:  18  L.R.A.  511;  3  Aml 
377,  35  Atl.  62,  33  L.R.A.  291;  Abbott  Cas.  793. 
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26.  Line  and  Terminus  of  Way. — ^The  public  cannot  acquire  a  right 
by  prescription  to  pass  over  a  tract  of  land  generally,  but  only  in 
a  certain  line  of  way.*  It  is  not  indispensable,  however,  to  the 
establishment  of  a  highway  by  adverse  user  that  there  should  be  no 
deviation  from  a  direct  line  of  travel.  If  the  travel  has  remained 
substantially  unchanged,  it  is  sufficient,  although  at  times  there 
may  have  been  slight  deviations  from  the  common  way  to  avoid 
encroachments,  obstacles,  or  obstructions  upon  the  road.^  In  England 
to  constitute  a  public  highway  in  the  country  by  mere  user  there 
must  be  a  terminus,  in  a  public  place  at  each  end,^  and  the  dedication 
of  a  cul-de-sac  as  a  highway  will  not  be  presumed  from  mere  public 
user  without  evidence  of  expenditure  on  the  place  in  dispute  for 
repairs,  lighting,  or  other  matters,  by  the  public  authority .•  But  it 
is  suliicient  to  prove  the  public  use  of  the  way  over  the  locus  in  dispute 
and  that  the  people  so  using  it  proceeded  on  their  way  and  arrived 
at  a  public  place,  without  showing  how  they  got  there,  the  presump- 
tion being  that  they  proceeded  lawfully  from  the  place  in  dispute 
to  the  terminus.'  In  the  city,  however,  there  may  be  a  highway  in 
a  cul-de-sac  by  user,®  and  the  dedication  of  such  a  way  may  be  inferred 
from  the  existence  of  a  paved  court  or  street  to  which  the  public  have 
free  access  at  only  one  end,  and  the  continued  user  of  the  court  or 
street  by  the  public* 

27.  Adverse  User. — Except  where  user  gives  rise  to  an  inference  of 
dedication,**  to  constitute  a  highway  by  user  as  against  the  owner 
of  property  over  which  it  is  claimed,  the  use  must  have  been  adverse 
to  him.*^     liut  the  occupation  of  a  strip  of  land  lying  between  the 

5.  Gentleman  v.  Soule,  32  111.  271,       7.  Younj?  v.  Cathbertson,  1  Pater. 
83  Am.  Dec.  264.  Sc.  App.  309,  1  Aiacq.  11.  L.  455,  12 

Note:  12  Eng.  Rul.  Cas.  549,  550.  Eng.  Hul.  Cas.  526. 

4.  Gentleman  v.  boule,  32  111.  271,  8.  Rugby  Charity  v.  Merryweather, 

83  Am.  Dec.  264;  Lawton  v.  Rivers,  11  East  375  note,  10  Rev.  Rep.  528, 

2  McCord  L.   ((S.  C.)   445,  13  Am.  12   Eng.   Rul.   Cas.  551;   Bateman   v. 
Dec.  741.  Bluck,  18  Q.  B.  870,  21  L.  J.  Q.  B. 

Note:  57  A.  S.  R.  763.  40(5,  17  Jur.  386,  12  Eng.  Rul.  Cas. 

6.  Duncan  v.  Lees,  9  Sc.  Scss.  Cas.  552. 

(3rd  sec.)  855,  12  Eng.  Rul.  Cas.  541  9.  Bateman  v.  Bluck,  18  Q»  B.  870, 

and   note;    Young   v.    Cutlibertson,   1  21  L.  J.  Q.  B.  406,  17  Jur.  386,  12 

Pater.  Sc.  App.  309,  1  Macq.  H.  L.  Eng.   Rul.  Cas.  552. 

465,  12  Eng.  Rul.  Cas.  526;  Attorney-  10.  See  supra,  par.  24,  25. 

General  v.  Autrobus,  [1905]  2  Ch.  188,  11.  Warren  v.  Jacksonville,  15  HI. 

74  L.  J.  Ch.  599,  69  J.  P.  141,  92  L.  236,58  Am.  Dec.  610  and  note;  Geiitle- 

T.  N.  S.  790,  21  Times  L.  Rep.  471,  man  v.  Soule,  32  111.  271,  83  Am.  Dec. 

3  L.  G.  R.  1071,  4  British  Rul.  Cas.  264;  Shanline  v.  Wiltsie,  70  Kan.  177, 
868.  78   Pac.   436,   3   Ann.   Cas.   140   and 

6.  Attorney-General     v.     Antrobus,  note;  Hall  v.  McLeod,  2  Mete.  (Ky.) 

[1905]  2  Ch.  188,  74  L.  J.  Ch.  599,  98,  74  Am.  Dec.  400;  Slater  v.  Gunn, 

69  J.   P.    141,  92  L.   T.   N.   S.   790,  170   Mass.   509,   49    N.    E.   1017,   41 

21  Times  L.  Rep.  471,  3  L.  G.  R.  1071,  L.R.A.   268;    Stickley  v.   Sodus   Tp., 

4  British  Rol.  Cas.  868.  131  Mich.  510,  91  N.  W.  745, 59  L.R.A. 
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street  line  and  a  building  by  foundations  beneath  the  surface  and 
the  extension  of  cornices  over  it  by  the  owner  of  the  fee,  which  in  no 
way  interferes  with  the  use  for  street  purposes,  will  not  prevent  the 
city  from  acquiring  an  easement  in  the  strip  by  prescription.**  Ordi- 
narily, the  use  by  the  public  of  a  passway  through  vacant  lands  is 
deemed  tg  be  by  permission  of  the  owner,  and  not  to  be  adverse  to  his 
title.*'    But  this  presumption  is  not  conclusive.** 

28.  Deviation  from  True  Location  of  Highway. — Many  courts  hold 
that  the  fact  that  a  highway  as  used  deviates  through  mistake  from 
the  line  as  established  by  the  public  authorities  will  not  operate  to 
create  by  prescription  or  limitation  a  right  of  way  over  the  tract 
actually  used  for  travel  regardless  of  how  long  such  may  be  con- 
tinued; this  for  the  reason  that  such  use  cannot  be  deemed  adverse 
to  the  owner  of  the  land  since  it  results  from  a  misapprehension,  and 
furthermore  because  the  animus  dedicandi  on  his  part  is  wanting, 
since  he  does  not  intend  to  assent  to  the  use  of  the  land  actually  occu- 
pied by  the  public,  but  his  assent  is  limited  to  the  use  of  the  way  as 
actually  established.**  There  are  decisions,  however,  which  lay  down 
the  rule  that  user  for  the  prescriptive  period  is  sufficient  to  constitute 
the  way  a  highway  under  such  circumstances.**  Deviation  over 
adjoining  land  because  of  an  obstruction  of  the  highway  will  not 
give  rise  to  an  inference  of  an  intention  to  dedicate  the  land  so  used 
for  a  highway,  and  hence  cannot  create  a  highway  by  user  however 
long  continued,  or  justify  such  use  after  the  obstruction  is  removed 
and  the  original  highway  reopened.*' 

29.  Duration  of  User. — ^The  length  of  time  necessary  to  raise  a 
presumption  of  dedication  from  user  depends  on  the  circumstances 

287;  Stacey  v.  Miller,  14  Mo.  478,  55  R.  Co.,  96  Ala.  272,  11  So.  483,  17 

Am.  Dec.  112;  Chollar-Potosi  Min.  Co.  L.R.A.  474;   Warren  v.  Jacksonville, 

V.  Kennedy,  3  Nev.  361,  93  Am.  Dec.  15  111.  236,  58  Am.  Dec.  610  and  note; 

409,   overruled  on   another  point  by  Riley  v.  Buchanan,  116  Ky.  625,  76 

Robinson  v.  Imperial  Silver  Min.  Co.,  S.  W.  527,  3  Ann.  Cas.  788,  63  L.R.A. 

6  Nev.  44;  Stewart  v.  Frink,  94  N.  C.  642. 

487,  55  Am.  Rep.  619;  Root  v.  Com.,  Notes:  58  Am.  Rep.  147;  57  A.  S. 

97  Pa.  St.  170,  42  Am.  Rep.  614;  At-  R.  762;  129  A.  S.  R.  602. 

tomey-General  v.  Antrobus,  [1905]  2  14.  Western  Ry.  v.  Alabama,  etc.,  R. 

Ch.  188,  74  L.  J.  Ch.  599,  69  J.  P.  1^,  Co.,  96  Ala.  272,  11  So.  483, 17  L.R.A. 

92  L.  T.  N.  S.  790,  21  Times  L.  Rep.  474;  Riley  v.  Buchanan,  116  Ky.  625, 

471,  3  L.  G.  R.  1071,  4  British  Rul.  76  S.  W.  527,  3  Ann.  Cas.  788,  63 

Cas.  868  and  note,  L.R.A.   642. 

Notes :  57  A.  S.  R.  749,  757  et  seq. ;  Note :  57  A.  S.  R.  762. 

129  A.  S.  R.  582  et  seq.;  11  L.R.A.  15.  ShanUne  v.  Wiltsie,  70  Kan.  177, 

56;  3  Ann.  Cas.  794;  12  Eng.  Rul.  78  Pac.  436,  3  Ann.  Cas.  140  and  note. 

Cas.  524.  16.  Note:  3  Ann.  Cas.  144. 

See  also  supra,  par.  24.  17.  Dawes  v.  Hawkins,  8  C.  B.  N. 

12.  Dallenbach  v.  Burnham,  248  HI.  S.  848,  98  E.  C.  L.  848,  29  L.  J.  C. 

468,  94  N.  E.  41,  140  A.  S.  R.  228.  PI.  343,  12  Eng.  Rul.  Cas.  618. 

IS.  Western  Ry.  v.   Alabama,   etc., 
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of  each  particular  case  and  no  absolute  rule  can  be  laid  down  to 
govern  it.*^  It  has  been  held  that  the  user  must  continue  for  the 
period  necessary  to  create  title  by  prescription.**  But  the  general 
rule  seems  to  be  that  it  is  the  intention  of  the  proprietor  of  the  land, 
rather  than  the  time  of  sufferance,  which  must  determine  the  fact  of 
dedication,  and  hence  proof  of  user  for  a  period  much  shorter  than 
that  required  to  show  title  by  prescription  may  be  sufficient.*®  Such 
ase,  however,  ought  to  be  for  such  a  length  of  time  that  the  public 
accommodation  and  private  rights  might  be  materially  affected  by 
an  interruption  of  the  enjoyment,  and  the  length  of  time  of  the  user 
is  a  fact  for  the  jury  te  consider,  as  tending  to  prove  an  actual  dedi- 
cation and  acceptance  by  the  public.^  It  is  quite  generally  held  that 
a  highway  is  proved  by  proof  of  user  for  the  prescriptive  periods,* 
either  by  way  of  presumption  of  dedication  •  or  by  way  of  prescript 
tion>  Where  there  has  been  an  offer  of  dedication,  it  requires  a 
much  less  time  to  presume  an  acceptance  than  where  there  has  been 

18.  Marion  v.  Skillman,  127  Ind.  Marion  v.  Skillman,  127  Ind.  130,  26 
130,  26  N.  E.  676.  11  L.R.A.  55  and  N.  E.  676,  11  L.R.A.  55;  Frankfort 
note;  State  v.  Trask,  6  Vt.  355,  27  Ain.  v.  Coleman,  19  Ind.  App.  368,  49  N. 
Dee.  554  and  note.  E.  474,  65  A.  S.  R.  412;   Pillsbary 

Notes:   57  A.   S.  B.  754  et  seq.;  v.  Brown,  82  Me.  450,  19  All.  858, 

3  Ann.  Cas.  793.  9  L.R.A.  94;  Thomas  y.  Ford,  63  Md. 

See  generally,  Dedigatiok,  vol.  8,  346,  52  Am.  Rep.  513;  State  v.  Kent 

pp.  903,  904.  County  Com'is,  83  Md.  377,  35  Atl. 

19.  Manderschid  v.  Dubuque,  29  la.  62,  33  L.R.A.  291;  Adams  v.  Iron 
73,  4  Am.  Rep.  196.  Cliffs  Co.,  78  Mich.  271,  44  N.  W.  270, 

Notes:  58  Am.  Rep.  147;  57  A.  S.  18  A.  S.  R.  441;  Stewart  v.  Frink,  94 

K.  748,  760  et  seq.;  12  Eng.  Rul.  Cas.  N.  C.  487,  55  Am.  Rep.  619. 

521  et  seq.  Note:  57  A.  S.  R.  766. 

20.  HaU  V.  McLeod,  2  Mete.  (Ky.)  8.  Lee  v.  Harris,  206  III.  428,  69 
98,  74  AI^uDec.  400;  Stacey  v.  Miller,  N.  E.  230,  99  A.  S.  R.  176;  Mander- 

14  Mo.  478,  55  Am.  Dee.  112  and  note;  schid  v.  Dubuque,  29  la.  73,  4  Am. 
Sehenley  v.  Com.,  36  Pa.  St.  29,  78  Am.  Rep.  196 ;  Southern  Ry.  v.  Caplinger, 
Dec.  359;  Mason  v.  Sioux  Falls,  2  S.  151  Ky.  749, 152  S.  W.  947,  49  L.R.A. 
D.  640,  51  N.  W.  770,  39  A.  S.  R.  (N.S.)  660;  Reed  v.  Northfield,  13 
802  and  note;  Okanogan  County  v.  Pick.  (Mass.)  94,  23  Am.  Dec.  662 
Cheetham,  37  Wash.  682,  80  Pac  262,  and  note;  Thayer  v.  Boston,  19  Pick. 
70  L.R.A.  1027,  overruled  on  another  (Mass.)  611,  31  Am.  Dec.  157;  Valen- 

'     point    by    McAllister    v.     Okanogan  tine  v.  Boston,  22  Pick.  (Mass.)  75,  33 

County,  61  Wash.  647,  100  Pac.  146,  Am,  Dec.  711 ;  Whitesides  v.  Green,  13 

24  L.RA.(N.S.)  767.  Utah  341,  44  Pac.  1032,  67  A.  S.  R. 

Notes:  57  A.  S.  R.  760;  129  A.  S.  740  and  note;  State  v.  Wilkinson,  2 

R.  582  et  seq.;  3  Ann.  Cas,  793;  12  Vt.  480,  21  Am.  Dec.  560,  overruled 

Eng.  Rul.  Cas.  521  et  seq.  on  another  point  by  State  v.  Burpee, 

I  1.  Mason  v.  Sioux  Falls,  2  S.  D.  65  Vt.  1,  26  Atl.  964,  36  A.  S.  R.  775, 

:  640,  51  N.  W.  770,  39  A.  S.  R.  802.  19  L.R.A.  145;  State  v.  Trask,  6  Vt. 

'  Note:  12  Eng.  Rul.  Cas.  620  et  seq.  355,  27  Am.  Dec.  554  and  note. 

2.  Western  Ry.  v.  Alabama,  etc.,  R.      Notes:  57  A.  S.  R.  760;  129  A.  S. 

Co.,  96  Ala.  272, 11  So.  483, 17  L.R.A.  R.  602;   3  Ann.   Cas.  794;  12  Eng. 

'  474;  Fort  Wayne  v.  Coombs,  107  Ind.  Rul.  Cas.  522  et  seq. 

75,  7  N.  £.  743,  57  Am.  Rep.  82;       4.  Dallenbach  v.  Bumham,  248  IlL 
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a  mere  user  without  such  dedication.^  Statutes  in  some  states  specific- 
ally provide  the  length  of  the  use  necessary  to  establish  such  a  high- 
way .•  If  the  use  of  a  way  is  interrupted,  prescription  is  annihilated, 
and  must  begin  again,  and  any  unambiguous  act  by  the  owner,  such 
as  closing  the  way  at  night,  or  erecting  gates  or  bars,  which  evinces 
his  intention  to  exclude  the  public  from  its  uninterrupted  use,  destroys 
the  prescriptive  right.'  So  to  rebut  the  presumption  of  a  grant  from 
an  alleged  uninterrupted  use,  evidence  that  the  owner  of  the  land 
had  plowed  up  the  way  within  the  statutory  time,  at  the  same  time 
declaring  that  the  claimant  had  no  right  of  way,  is  admissible.®  The 
interruption  must  be  made  by  the  owner,  not  a  trespasser,  and  within 
the  statutory  period  or  time  of.  prescription.  It  must  also  be  an 
interruption  of  the  right  as  distinguished  from  an  interruption  of  the 
use  or  possession.* 

Eminent  Domain 

30.  Generally. — A  public  highway  is  such  a  public  use  as  will 
justify  the  condemnation  of  private  property  for  its  establishment.^® 
Power  to  condemn  land  for  that  purpose  may  be  conferred  by  the 
legislature  upon  municipalities  and  quasi  municipal  corporations.^* 
it  is  usually  held  to  be  included  in  a  general  grant  of  power  to 
condemn  for  appropriate  municipal  purposes.**  The  opening  of  a 
street  or  highway  by  such  a  corporation  is  generally  done  by  the 
exercise  of  this  right.*'    If  a  part  only  of  a  lot  is  required  for  street 

468,  94  N.  E.  41,  140  A.  S.  R.  228;  Am.  Dec.  112. 

Marion  v.  Skillman,  127  Ind.  130,  26  Notes:  57  A.  S.  R.  764;  11  L.R.A. 

N.  E.  676,  11  L.R.A.  55  and  note.  58. 

5.  Com.  V.  Moorehead,  118  Pa.  St.  8.  Barker  v.   Clark,  4  N.   11.  380, 
344,  12  Atl.  424,  4  A.  S.  R.  5J)9.  17  Am.  Dec.  428. 

6.  l*eople  V.  Marin  Countv.  103  Cal.  9.  Note:  57  A.  S.  R.  764. 

223,  37  Pac.  203,  26  L.R.A.  a'jy;  Stick-  10.  Bradley  v.  Pharr,  45  La.  Ann. 

Jey  V.  Sodus  Tp.,  131  Mi^h.  510.  91  426,  12  So.  618,  19  L.R.A.  647:  Liv- 

N.  W.  745,  59  L.R.A.  287;  Cholhir-  ingston  v.  New  York,  8   Wend.    (N. 

Potosi   Min.  Co.  v.  Kennedy,  3   Nev.  Y.)    85,  22  Am.   Dec.   622;   Beekraaa 

361,  93  Am.   Dec.  409,  overruled  on  v.  Saratoga,  etc.,  R.  Co.,  3  Paisre  Ch. 

another  point  by  Robinson  v.  Imperial  (N.   Y.)    45,   22   Am.    Dec.   679   and 

Silver  Min.  Co.,  5  Nev.  44;  Requa'  v.  note;    Fanning   v.   Gilliland,    37   Ore. 

Rochester,  45  N.  Y.  129,  6  Am.  Rep.  369,  61  Pac.  636,  62  Pac.  209,  82  A. 

52;  Okanogan  County  v.  Cheetham,  37  S.   R.   758.     See  also   Eminent  Do- 

Wash.   682,  80   Pac.   262,   70   L.R.A.  main,  vol.  10,  p.  39. 

1027,  overruled  on  another  point  by  11.  Backus  v.   Lebanon,  11   N.  H. 

McAllister   v.    Okanogan    County,   51  19,  35  Am.  Dec.  466. 

Wa«=h.  647,  100  Pac.  146,  24  L.R.A.  12.  Louisville,  etc.,  R.  Co.  v.  Louis- 

(N.S.)    767;  Vogler  v.  Anderson,  46  ville,  131  Ky.  108,  114  S.  W.  743,  24 

Wash.  202,  89  Pac.  551,  123  A.  S.  R.  L.R.A.(N.S.)  1213. 

932,  9  L.R.A.(N.S.)  1223.  13.  Moale  v.  Baltimore,  5  Md.  314^ 

Note:  57  A.  S.  R.  765.  61  Am.  Dec.  276  and  note;  State  v. 

7.  Stacey  v.  Miller,  14  Mo.  478,  55  Graves,  19  Md.  351,  81  Am.  Dec.  639. 

40 


13  B.  C.  Ifc  HIGHWAYS  §  31 

purposes  the  legislature  cannot  constitutionally  authorize  the  appro- 
priation and  sale  of  the  residue  without  the  owner's  consent.**  But 
a  provision  that  the  public  may  take  the  buildings  on  the  land  abso- 
lutely, or  may  take  no  interest  whatever  in  the  buildings,  has  been 
upheld.** 

31.  Right  as  Affected  by  Character  of  Way. — To  warrant  the  con- 
demnation of  land  for  a  highway  or  street,  the  latter  must  be  intended 
for  the  use  of  the  public  generally.**  If  it  is  such,  and  may  be 
traveled  by  any  person  who  desires  to  use  it,  then  the  power  may 
properly  be  exercised,  though  an  individual  or  a  corporation  may 
be  deeply  interested  in  or  benefited  by  the  opening  of  the  way,*'  or 
though  it  accommodates  some  individuals  more  than  others,*^  or 
though  it  may  accommodate  but  a  limited  portion  of  the  public,  or 
even  but  a  single  family,^*  or  though  the  way  is  to  be  used  merely 
for  pleasure  purposes,**^  or  though  it  is  subject  to  certain  conditions 
as  to  its  use,  as  the  payment  of  toll.*  If  the  tribunal  to  which  the 
matter  of  opening  or  widening  the  way  is  intrusted  adjudges  that 
the  safety  and  convenience  of  the  public  require  such  a  course,  it  is 
immaterial  at  whose  expense  the  improvement  is  made.  A  donation 
or  contribution  from  individuals  to  relieve  the  burden  upon  the  city 
has  no  tendency  to  prove  that  the  enlargement  of  the  street  was  not 
a  public  benefit;  nor  can  the  land  be  deemed  to  have  been  taken  for 
private  and  not  for  public  uses,  because  a  private  individual  gives  a 
bond  to  defray  or  contribute  to  the  expense,  provided  such  bond  was 
not  made  the  basis  for  the  adjudication  and  the  benefit  was  not  really 
for  the  individual  and  only  colorable  for  the  city.*  But  it  has  been 
held  that  a  street  cannot  be  created  under  the  power  of  eminent 
domain,  to  be  devoted  to  the  purpose  of  railway  switch  tracks  for 
the  benefit  of  business  concerns  in  the  vicinity.*  Nor  can  a  munici- 
pality, under  authority  to  condemn  property  for  streets,  condemn  it 

14.  In  re  Albany  St.,  11  Wend.  (N.  ville,  131  Ky.  108,  114  S.  W.  743,  24 
Y.)  149,  25  Am.  Dec.  618.  L.R.A.(N.S.)   1213. 

15.  At^angles  v.  Chosen  Freeholders,       18.  Parks  v.  Boston,  8  Pick.  (Mass.) 
65  N.  J.  L.  88,  25  AU.  322,  17  L.R.A.  218,  19  Am.  Dec.  322. 

785.  19.  Sherman  v.  Buick,  32  Cal.  241, 

16.  Sherman  v.  Bnick,  32  Cal.  241,  91  Am.  Dec.  577;  Fanning  v.  Gilli- 
91  Am.  Dec.  577  and  note;  Wild  v.  land,  37  Ore.  3C9,  61  Pac.  636,  62 
Deig,  43  Ind.  455,  13  Am.  Rep.  399  Pac.  209,  82  A.  S.  R.  758.  See  also 
and  note;  Richards  v.  Wolf,  82  la.  Eminent  Domain,  vol.  10,  pp.  39-41. 
358,  47  N.  W.  1044,  31  A.  S.  R.  501;  20.  Note:  22  Am.  Dec.  695. 
Louisville,  etc.,  R.  Co.  v.  Louisville,  1.  See  Eminent  Domain,  vol.  10, 
131  Ky.  103, 114  S.  W.  743,  24  L.R.A.  p.  40. 

(N.S.)    1213;   Kansas  City  v.   Hyde,  2.  Gray  v.  Bradstreet,  49  Me.  580, 

196  Mo.  498,  96  S.  W.  201,  113  A.  77  Am.  Dec.  272;  Parks  v.  Boston,  8 

S.  R.  7G6,  7  L.R.A.(N.S.)  639;  Fan-  Pick.  (Mass.)  218,  19  Am.  Dec.  322. 

nrng  v.  Gilliland,  37  Ore.  369,  61  Pac.  3.  Kansas   City  v.  Hyde,  196  Mo. 

636,  62  Pac.  209,  82  A.  S.  R.  758.  498,  96  S.  W.  201,  113  A.  S.  R.  766, 

17.  Louisville,  etc.,  R.  Co.  v.  Louis-  7  L.R.A.(N.S.)   639. 
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for  a  railroad  track  excliisively.^  So  it  is  generally  held  that  statutes 
providing  for  the  construction  of  private  roads  over  adjoining  lands 
without  the  consent  of  the  owner,  for  the  convenience  of  persons  who 
are  cut  oflf  from  access  to  any  public  highway,  are  invalid,*  though 
they  have  sometimes  been  upheld  on  the  ground  that  such  roads 
are  part  of  the  general  road  system  and  are  subject  to  the  use  of  all 
persons  who  have  occasion  to  use  them,  and  are  therefore  public 
highways.*  The  constitutions  of  some  states  now  expressly  provide 
for  the  construction  of  such  roads.'  There  is  a  conflict  of  authority 
as  to  whether  land  may  be  condemned  for  neighborhood  roads.^  Land 
may  be  condemned  for  a  township  road  or  for  a  pent  road.* 

32.  Public  Utility. — To  warrant  the  condemnation  of  land  for  a 
highway  or  street  there  must  be  a  public  necessity  for  the  opening 
of  such  street  or  way.*®  In  determining  the  public  utility  of  a  pro- 
posed highway  while  it  is  necessary  to  consider  the  wants  of  the 
particular  neighborhood  which  desires  it,  yet  the  interests  of  the 
community  outside  of  such  neighborhood  ought  not  to  be  disregarded. 
And  that  is  not  to  be  deemed  a  highway  of  public  utility  which,  if 
established,  would  render  unfit  for  use  another  of  much  greater  im- 
portance, as,  for  example,  an  important  line  of  railway,  or  make  the 
transit  of  passengers  on  the  latter  seriously  dangerous.  The  damages 
which  will  have  to  be  paid  for  the  land  appropriated  ought  also  to 
be  taken  into  consideration.**  Whether  a  particular  road  will  sub- 
serve the  public  needs  or  not  is  a  question  for  the  determination  of 
the  governmental  authorities,  whose  decision  is  ordinarily  conclusive, 
and  the  courts  will  not,  except  in  rare  cases,  inquire  into  such  neces- 
sity or  look  into  the  motives  or  reasons  which  induced  the  actioil  so 
taken. *•  And  the  question,  being  one  of  jurisdiction,  may  be  raL«ed 
and  determined  at  any  stage  of  the  proceedings.*'  But  if  it  clearly 
appears  that  the  way  was  not  opened  for  public  use,  but  for  the 
exclusive  advantage  of  an  individual  or  corporation,  then  the  courts; 
have  an  undoubted  right  to  interfere.** 

4.  Lisrare  v.  Chicago,  139  111.  46,  28  Note :  11  L.R.A.  60. 

N.  E.  934,  32  A.  S.  R.  179.  11.  Crossley  v.  O'Brien,  24  Ind.  325, 

6.  Notes:    22   Am.   Dec.   693,   694;  87  Am.  Dec.  329.     , 

91   Am.  Dec.  585  et  seq.              '  12.  Sherman  v.  Buick,  32  Cal.  241. 

6.  Sherman  v.  Buick,  32  Cal.  241,  91  Am.  Dec.  577;  Louisville,  etc.,  R. 
91  Am.  Dec.  577  and  note;  Fanning  Co.  v.  Louisville,  131  Ky.  108,  114  S. 
V.  Gilliland,  37  Ore.  369,  61  Pac.  636,  W.  743,  24  L.R.A.(N.S.)  1213;  In  re 
62  Pac.  209,  82  A.  S.  R.  758.  Albany  St.,  11  Wend.   (N.  Y.)    149, 

Note:  22  Am.  Dec.  694.  25  Am.  Dec.  6.18  and  note. 

7.  Notes:  22  Am.  Dec.  694;  91  Am.       Note:  Ann.  Cas.  1912A  718. 

Dec.  589.  13.  Fanning   v.    Gilliland,   37    Ore. 

8.  Note:  22  Am.  Dec.  693.  369,  61  Pac.  636,  62  Pac.  209,  82  A. 

9.  Note:  22  Am.  Dec.  693.  S.  R.  758. 

10.  Louisville,  etc.,  R.  Co.  v.  Louis-  14.  Ligare  v.  Chicago,  139  111.  46, 
ville,  131  Ky.  108,  114  S.  W.  743,  24  28  N.  E.  934,  32  A.  S.  R.  179;  Louis- 
L.R.A.(N.S.)  1213.  ville,  etc.,  R.   Co.  v.  Louisville,  131 

42 


13  R.  c.  L.  manwAYS  §§  33,  34 

Property  Subject  to  Appropriatum  for  Highway 

33.  Navigable  Waters;  Tide  Lands. — ^The  legislature  may  grant 
authority  to  lay  out  streets  or  highways  into  or  across  navigable 
waters,  where  the  title  to  underlying  lands  is  in  the  state.^^  But 
express  authority  is  generally  held  necessary  in  order  to  authorize 
the  construction  of  such  a  highway/*  or  its  extension  into  the  water 
for  the  purpose  of  a  wharf  or  landing.^'  Express  authority  is  neces- 
sary in  order  to  justify  the  taking  or  destruction  of  a  waterway,  and 
power  so  to  take  or  destroy  it  will  not  be  implied  from  authority  to 
lay  out  a  street  or  highway  across  it  Under  such  circumstances,  the 
right  of  navigation  and  the  right  of  crossing  the  waterway  are  equal, 
and  the  waterway  must  therefore  be  so  bridged  that  its  use  will  not 
be  imnecessarily  impaired.*®  In  the  absence  of  constitutional  or 
statutory  authority,  a  street  cannot  be  laid  out  over  tide  lands  belong- 
ing to  the  state,**  but  it  has  been  held  that  express  authority  is  not 
necessary.**  It  has  been  held  that  authority  to  project  or  extend 
streets  over  and  across  such  lands  is  hmited  to  the  extension  of  exist- 
ing streets.* 

34.  Property  Devoted  to  Public  Use. — ^The  legislature  has  power  to 
authorize  property  already  devoted  to  a  public  use  to  be  taken  and 
appropriated  for  a  street  or  highway.  But  a  municipality  has  no 
authority  to  take  such  property  for  highway  purposes,  unless  the 
legislative  intent  so  to  take  it  has  been  manifested  in  express  terms 
or  by  necessary  implication.  Such  power  is  not  conferred  by  general 
charter  authority  to  widen  streets,  and  hence  such  authority  wiU 
not  give  the  municipality  power  to  condemn  land  belonging  to  a 
public  library  though  the  library  will  not  be  thereby  destroyed.* 
Nor,  generally,  has  a  municipality  any  authority  to  lay  out  a  street 
or  highway  through  property  dedicated  to  the  public  for  a  park  or 
a  public  market'    So  a  petition  to  take  land  to  widen  a  street  for 

Ky.  108,  114  S.  W.  743,  24  L.R.A.  Mich.  498,  115  N.  W.  419,  14  Ann. 
(N.S.)  1213;  Kansas  City  v.  Hyde,  196  Cas.  287,  15  L.R.A.(N.S.)  1170.  See 
Mo.  498,  96  S.  VV.  201,  113  A.  S.  R.  also  Wharves. 

766,   7   L.R.A.(N.S.)    639   and   note;       18.  Ligare  v.  Chicago,  139  111.  46,  28 
Fanning  v.  Gilliland,  37  Ore.  369,  61  N.  E.  934,  32  A.  S.  R.  179. 
Pac.  636,  62  Pac.  209,  82  A.  S.  R.       19.  Seattle,  etc.,  R.  Co.  v.  State,  7 
758.  Wash.  150,  34  Pac.  551,  38  A.  S.  R. 

Note:  Ann,  Cas.  1912A  718.  866,  22  L.R.A.  217. 

15.  Notes:  15  L.R.A.(N.S.)  1171;  20.  Balliet  v.  Com.,  17  Pa.  St.  509, 
14  Ann.  Cas.  289.  55  Am.  Dec.  581. 

16.  Com.  v.  Charlestown,  1  Pick.  Note:  15  L.R.A.(N.S.)  1170,  1171. 
(Mass.)  180,  11  Am.  Dec.  161  and  1.  Seattle,  etc.,  R.  Co.  v.  State,  7 
note;  Highway  Com'ra  v.  Ludwick,  151  Wash.  150,  34  Pac.  551,  38  A.  S.  R. 
Mich.  498,  115  N.  W.  419,  14  Ann.  866,  22  L.R.A.  217. 

Cas.  287  and  note,  15  L.R.A.(N.S.)  2.  Moline  v.  Green,  252  HI.  475,  96 
1170  and  note.  N.  E.  911,  37  L.R.A.(N.S.)   104. 

17.  Highway  Com'rs  V.  Ludwick,  151       8.  Note:  25  L.R.A.(N.S.)  981,  982. 
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a  distance  of  three  blocks  will  be  dismissed  in  toto,  if  the  ordinance 
under  which  the  proceedings  are  instituted  is  invalid  as  to  certain 
public  property,  the  taking  of  a  portion  of  which  is  an  essential  part 
of  the  improvement.*  But  it  has  been  held  that  express  authority  is 
not  absolutely  necessary  to  justify  the  taking  of  a  strip  of  land  from 
a  schoolhouse  lot  for  a  townway,  where  such  taking  will  not  prevent 
the  use  of  the  lot  for  school  purposes,  although  it  will  considerably 
injure  it.*  Roads  laid  out  pursuant  to  legislative  authority  tlirough 
land  granted  to  the  public  for  a  training  field  as  substitutes  for  public 
highways  already  existing  there,  are  also  public  highways,  and  the 
municipality  is  liable  for  their  support.*  The  property  and  franchises 
of  a  toll  road  company  may  be  taken  for  a  free  public  highway  under 
the  power  of  eminent  domain,  and  the  right  so  to  take  them  is  not 
affected  by  a  provision  in  the  company's  charter  permitting  the  state 
to  purchase  the  same  within  a  certain  time  and  under  certain  con- 
ditions.' 

35.  Railroad  Property. — ^Usually  a  street  or  highway  cannot  be 
established  longitudinally  along  the  right  of  way  of  a  railroad.*  Such 
authority  may  be  granted  by  the  legislature,*  but  it  cannot  be  inferred 
from  a  general  grant  of  power  to  a  municipality  to  establish  highways 
and  to  condemn  land  for  that  purpose.*®  A  highway  may  be  estab- 
lished across  a  railway  and  the  land  of  the  company  condemned  for 
that  purpose,^*  subject  generally  to  the  limitation  that  the  crossing 
must  occur  at  a  point  where  the  use  of  the  highway  or  street  will 
not  deprive  the  railroad  of  the  use  of  its  tracks.*^  This  right  is 
usually  held  to  be  conferred  on  municipalities  by  a  general  grant  of 

4.  Moline  v.  Greene,  252  111  475,  96  530;  Ft.  Wavne  v.  Lake  Shore,  etc, 
N.  E.  911,  37  L.R.A.(N.S.)  104.  R.  Co.,  132  Ind.  558,  32  N.   E.  215, 

5.  Eastharapton  v.  Hampshire  Coun-  32  A.  S.  R.  277,  18  L.R.A.  367;  New 
ty  Corners,  154  Mass.  424,  28  N.  E.  York,  etc.,  R.  Co.  v.  Rhodes,  171  Ind. 
298,  13  L.R.A.  157.  521,  86  N.  E.  840,  24  L.R.A.(N.S.) 

6.  In  re  Wellinsrton,  16  Pick  1225;  State  v.  District  Court,  42  Minn. 
(Mass.)  87,  26  Am.  Dec.  631.  247,  44  N.  W.  7,  7  L.R.A.  121  and 

7.  Backus  v.  Lebanon,  11  N.  H.  19,  note;  State  v.  St.  Paul,  etc.,  R.  Co., 
35  Am.  Dec.  466.  98   Minn.   380,   108   N.   W.   201,   120 

8.  Brid.^eport  v.  New  York,  etc.,  R.  A.  S.  R.  581,  8  Ann.  Cas.  1047,  28 
Co.,  36  Conn.  255,  4  Am.  Rep.  63;  L.R.A.  (N.S.)  298;  Chicago,  etc.,  H. 
Ft.  Wayne  v.  I^ke  Shore,  etc.,  R.  Co.,  Co.  v.  Minneapolis,  115  Minn.  460,  133 
132  Tnd.  558,  32  N.  E.  215,  32  A.  S.  N.  W.  169,  Ann.  Cas.  1912D  1029,  51 
R.  277,  18  L.R.A.  367.  L.R.A.(N.S.)  236,  affirmed  232  U.  S. 

9.  Ft.  Wayne  v.  Lake  Shore,  etc.,  430,  34  S.  Ct.  400,  58  U.  S.  (L,  ed.) 
R.  Co.,  132  Ind.  558,  32  N.  E.  215,  671;  Kansas  City,  etc.,  R.  Co.  v.  St 
32  A.  S.  R.  277,  18  L.R.A.  367.  Joseph  Terminal  R.  Co.,  97  Mo.  457, 

10.  Bridgeport  v.  New  York,  etc.,  10  S.  W.  826,  3  L.R.A.  240;  Hill  ^. 
R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63.  Port  Royal,  etc.,  R.  Co.,  31  S.  C.  303, 

11.  Bridgeport  v.  New  York,  etc.,  10  S.  E.  91,  5  L.R.A.  349.  See  also 
R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63;   Railroads. 

Illinois  Cent.,  R.  Co.  v.  Chicago,  141  12.  Ft.  Wayne  v.  Lake  Shore,  etc., 
HI.  586,  30  N.   E.  1044,  17   L.R.A.  R.  Co.,  132  Ind.  558,  32  N.  E.  215, 
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power  to  lay  out  and  open  streets  and  highways  and  to  condemn  land 
for  that  purpose,  provided  the  opening  of  the  way  will  not  destroy  or 
interfere  with,  except  incidentally,  the  use  of  the  land  for  railroad 
purposes.  *•  Express  power  to  lay  out  streets  across  railway  tracks 
does  not  permit  their  extension  across  such  grounds  or  yards  under 
such  circumstances.^*  But  power  to  extend  streets  and  highways 
over  or  across  any  railroad  track,  right  of  way,  or  land  of  any  railroad 
company,  authorizes  their  extension  across  a  railroad  yard.*'  So 
power  to  extend  a  street  "over"  a  railroad  right  of  way  includes  the 
right  to  cross  by  means  of  a  viaduct  or  bridge,  but  the  construction 
of  a  bridge  or  viaduct  is  not  required  by  a  provision  that  the  right 
of  way  must  be  restored  to  its  former  state  or  in  a  sufficient  manner 
not  to  have  impaired  its  usefulness.  Discretion  vested  in  a  city  council 
to  cross  at  grade  or  by  means  of  a  bridge  or  viaduct  will  not  be  con- 
trolled by  the  courts.**  Where  a  street  is  laid  out  across  a  railroad 
and  the  land  of  the  company  is  condemned  for  that  purpose,  the 
municipality  has  the  same  right  to  authorize  its  use  by  other  railroads 
as  it  has  in  other  cases,  except  in  so  far  as  such  right  is  limited  or 
restricted  by  the  decree  of  condemnation.*' 

Compensation 

36.  Rigbt  to  CompeTisation  Generally. — ^The  great  limitation  on 
flie  power  of  eminent  domain  in  whatsoever  form  it  is  exercised,  that 
compensation  must  be  made  for  the  property  taken, *•  applies  where 
land  is  taken  for  a  highway.**  But  condemnation  of  land  for  a 
ftreet  over  which  the  municipality  has  a  right  of  way  by  uninterrupted 
use  does  not  entitle  the  owner  to  damages,*®  nor  is  he  entitled  to 
compensation  where  he  has  previously  dedicated  the  land  to  the 

J2  A.  S.  R.  277,  18  L.R.A.  367.  See  16.  Illinois  Cent,  R.  Co.  v.  Chicago, 
also  Eminent  Domain,  vol.  10,  p.  200.  141  111.  586,  30  N.  E.  1044,  17  L.R.A. 

13.  Bridgeport  v.   New   York,  etc.,  530. 

R    Co.,  36  Conn.  255,  4  Am.  Rep.  63;  17.  Kansas  City,  etc.,  R.  Co.  v.  St. 

Pv  Wayne  v.  Lake  Shore,  etc.,  R.  Co.,  Joseph  Terminal  R.  Co.,  97  Mo.  457, 

132   Ind.  558,  32  N.   E.   215,  32   A.  10  S.  W.  826,  3  L.R.A.  240. 

S.  R.  277,  18  L.R.A.  367;  Louisville,  18.  See  Eminent  Domain,  vol.  10, 

etc.,  R.  Co.  V.  Louisville,  131  Ky.  108,  p.  124  et  seq. 

114  S.  W.  743,  24  L.R.A.(N.S.)  1213  19.  Moale  v.  Baltimore,  5  Md.  314, 

and  note.  61  Am.  Dec.  276;  Hilbourne  v.  Suf- 

Notes:    7   L.R.A.   122;    24   L.R.A.  folk  County,  120  Mass.  393,  21  Am. 

(N.S.)    1215  et  seq.  Rep.  522;  Churchill  v.  Beethe,  48  Neb. 

14.  Note:  24  L.R.A.(N.S.)  1217  et  87,  66  N.  W.  992,  35  L.R.A.  442; 
aeq.  Mangles  v.  Chosen  Freeholders,  55  N". 

15.  Illinois  Cent.,  R.  Co.  v.  Chicago,  J.  L.  88,  25  Atl.  322,  17  L,R.A.  785; 
141  111.  586,  30  N.  E.  1044,  17  L.R.A.  Livingston  v.  New  York,  8  Wend.  (N. 
630;  Terre  Haute  v.  Evansville,  etc.,  Y.)  85,  22  Am.  Dec.  622  and  note. 
R.  Co.,  149  Ind.  174,  46  N.  E.  77,  37  20.  Valentine  v.  Boston,  22  Pick. 
LJR.A.  189.  (Mass.)  75,  33  Am.  Dec.  71L 
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public  for  highway  purposes.*  The  condemnation  is  not  complete 
and  title  does  not  pass  until  the  proprietor  is  paid  or  tendered  the 
value  of  his  property,  as  ascertained  by  the  inquest  or  assessment, 
and  this  rule  is  not  aflfected  by  the  fact  that  the  whole  or  any  part  of 
the  benefits  assessed  have  been  previously  collected.*  But  an  order 
of  court  declaring  a  road  to  be  a  public  highway,  and  directing  it  to 
be  opened  on  payment  of  the  costs  and  damages  assessed  by  the 
viewers,  is  not  a  taking  of  property  without  just  compensation  first 
assessed  and  tendered,  though  the  costs  and  damages  are  not  paid 
until  after  its  entry,  since  under  it  there  is  no  appropriation  of  prop- 
erty except  upon  the  condition  of  the  payment  of  costs  and  damages.' 
It  is  generally  held  that  a  railroad  company  is  entitled  to  compensation 
where  a  street  or  highway  is  laid  out  or  established  across  its  right  of 
way,*  though  there  is  authority  to  the  effect  that  the  legislature  may 
authorize  the  construction  of  streets  and  highways  across  railways 
without  making  compensation  therefor.' 

.  37.  Measure  of  Damages. — The  principles  governing  the  measure 
of  compensation  or  damages  where  land  is  taken  or  injured  for  high- 
way purposes,  are  fully  treated  elsewhere  in  this  work  in  connection 
with  more  general  considerations,  and  do  not  lend  themselves  to 
separate  treatment  in  the  present  connection.*  It  may  be  stated  here, 
however,  that  the  damages  should  be  estimated  according  to  the 
present  value  of  the  property  to  the  owner,  considering  the  extent  of 
his  interest  in  it.^  So,  the  owner  is  entitled  to  compensation  not 
only  for  such  injuries  as  may  result  from  the  use  of  the  land  appro- 
priated in  its  natural  state,  but  for  all  which  would  result  from  the 
proper  construction,  improvement,  and  maintenance  of  the  highway; 
taking  into  consideration  such  embankments,  cuts,  bridges,  culvert, 
and  ditches  as  shall  be  required  or  warranted  for  that  purpose.^ 
Where  the  platting  of  unimproved  streets  has  not  operated  to  deprive 
the  owner  of  his  title  to  the  property,  and  there  has  been  no  dedication 
on  his  part  and  no  assessment  of  damages,  he  and  those  claiming 
under  him  are  entitled  to  compensation  when  the  street  is  opened 
precisely  as  though  the  street  had  never  been  so  designated ;  *  but  if 
he  has  previously  conveyed  lots  with  reference  to  such  plat,  or  de- 

1.  Moale  V.  Baltimore,  5  Md.  3H  5.  Note:  24  L.R.A.(N.S.)  1227, 
61  Am.  Dec.  276.  1228.    See  also  Railroads. 

2.  State  v.  Graves^  19  Md.  351,  81  6.  See  Emiitemt  Domain,  vol.  10, 
Am.  Dec.  639.  p.  124  et  seq. 

3.  Fanning  v.  Gilliland,  37  Ore.  369,  7.  In  re  Albany  St.,  11  Wend.  (N. 
61  Pac,  636,  62  Pac.  209,  82  A.  S.  Y.)  149,  25  Am.  Dec.  618  and  note. 
R.  758.  8.  Churchill  v.  Beethe,  48  Neb.  87, 

4.  State  V.  District  Court,  42  Minn.  66  N.   W.  992,  35  L.R.A.  442. 

247,  44  N.  W.  7,  7  L.R.A.  121.  9.  Moale  v.  Baltimore,  5  Md.  3H 

Note:  24  L.R.A.(N.S.)  1226,  1227.  61  Am.  Dec  276  and  note. 
See  also  Eminent  Domain,  voL  10, 

p.  148, 
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scribed  them  with  reference  to  such  street,  then  he  and  those  claiming 
under  him  are  entitled  to  nominal  damages  only.*® 

38.  Highways  across  Railroads. — Where  a  street  or  highway  is 
laid  out  across  a  railroad  right  of  way,  the  measure  of  damages  gen- 
erally adopted  is  the  diminished  value  of  the  property  for  railway 
purposes,  or,  as  is  sometimes  said,  the  difference  in  value  between 
the  exclusive  and  the  joint  use  of  the  right  of  way.**  If  the  prop- 
erty may  be  used  both  as  a  highway  and  a  right  of  way,  and  the  two 
uses  do  not  conflict,  then  only  nominal  damages  are  recoverable. 
Whether  the  highway  will  interfere  with  the  operation  of  the  railroad 
is  a  question  of  fact  for  the  jury.**  There  are  a  few  cases  which  hold 
that  the  measure  of  damages  is  the  value  of  the  land  actually  taken,*' 
but  the  majority  of  courts  take  a  contrary  view,  on  the  ground  that 
the  company  is  not  deprived  of  the  beneficial  use  of  its  easement  or 
property,  as  is  done  where  the  land  of  an  individual  is  taken  for  a 
similar  purpose ;  **  and  so  it  is  held  under  some  statutes  that  the 
damages  are  not  limited  to  the  value  of  the  land  taken  but  that  all 
the  damages  actually  sustained  may  be  recovered.**  In  estimating 
damages  the  deprivation  of  the  use  of  the  land  for  the  storage  of  cars 
may  be  taken  into  consideration.  Damages  based  upon  the  possible, 
imaginary,  or  probable  future  use  of  the  property  by  the  company 
cannot  be  allowed.**  Nor,  it  has  been  held,  can  compensation  be 
made  on  the  ground  that  the  construction  of  the  highway  may  cause 
injury  to  the  property  by  retarding  the  flow  of  surface  water,  as  in 
the  event  of  such  an  injury  an  action  would  lie  against  the 
municipality.*' 

39.  Resulting  Expenses  to  Railroads. — ^In  some  jurisdictions  dam- 
ages for  necessary  structural  changes  may  be  allowed  where  a  rail- 
road right  of  way  is  subjected  to  highway  purposes.*'  But  all  of  the 
courts  agree  that  the  company  is  not  entitled  to  be  paid  the  expense 
of  doing  those  things  which  may  properly  be  required  of  them  by 
virtue  of  the  police  power  to  secure  Ihe  safety  of  persons  using  the 
crossings,  but  differ  as  to  what  things  are  within  that  category.**    No 

10.  Moale  v.  Baltimore,  5  Md.  314,  14.  New  York,  etc.,  R.  Co.  v.  Rhodes, 
61  Am.  Dec.  276  and  note ;  Livingston  171  Ind.  621,  86  N.  E.  840,  24  L.R. A. 
v.  New  York,  8  Wend.  (N.  Y.)  85,  22  (N.S.)  1225  and  note;  Louisville,  etc., 
Am.  Dec.  622.  R.  Co.  v.  Louisville,  131  Ky.  108,  114 

11.  Louisville,  etc.,  R.  Co.  v.  Louis-  S.  W.  743,  24  L.R.A.(N.S.)  1213. 
viUe,  131   Ky.  108,  114  S.  W.  743,  15.  Terre  Haute  v.  Evansville,  etc., 
24  L.RJi..(N.S.)  1213.  R.  Co.,  149  Ind.  174,  46  N.  B.  77,  37 

Note:  24  L.RJi..(N.S.)  1229,  1230.  L.R.A.  189. 
See  also  Eminent  Domain,  yoL  10,      16.  Note:  24  L.R.A.(N.S.)  1230. 
p.  148  et  seq.  17.  Louisville,  etc.,  R.  Co.  ▼•  Louis- 

12.  New  York,  etc.,  R.  Co.  v.  Rhodes,  ville,  131  Ky.  108,  114  S.  W.  743,  24 
171  Ind.  521,  86  N.  E.  840,  24  L.R.A.  L.R.A.(N.S.)  1213. 

(N.S.)  1225.  18.  Note:  24  L.R.A.(N.S.)   1236. 

18.  Note:  24  L.R.A.(N.S.)  1229.  19.  New  York,  etc.,  R.  Co.  y.  Rhode% 
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allowance  can  be  made  for  possible  future  alterations.*®  Generally 
the  company  is  not  entitled  to  damages  for  increased  operating  ex- 
penses due  to  the  establishment  of  the  crossing/  as,  for  example,  the 
increased  expense  for  the  ringing  of  bells,*  nor  for  the  risk  of  being 
ordered  to  provide  additional  safeguards  for  travelers.'  But  there 
are  decisions  tending  to  the  contrary.*  The  company  is  not  entitled 
to  compensation  for  the  interruption  of  its  business,*  nor  for  the 
inconvenience  caused  by  the  observance  of  public  regulations  designed 
to  prevent  the  blocking  of  crossings,*  nor  for  the  increased  liability 
of  accident  at  the  crossing,'  nor  for  prospective  expenses  of  defending 
itself  against  claims  arising  therefrom.®  As  a  rule,  no  compensation 
will  be  allowed  for  the  expense  of  constructing  and  maintaining  cross- 
ings,®  or  bridges,*®  or  for  grading  approaches  thereto.**  Some  courts 
hold  that  the  company  is  not  entitled  to  compensation  for  ihe  expense 
of  planking  the  crossing,**  while  others  hold  to  the  contrary.**  It 
is  not  entitled  to  compensation  for  constructing  and  maintaining 
cattle  guards  and  wing  fences,**  and  signboards  and  whistle  posts.** 
And  it  is  generally  held  that  it  is  not  entitled  to  compensation  for 
the  expense  of  maintaining  safety  gates  and  flagmen  at  the  cross- 
ings,** though  there  is  authority  to  the  contrary.*' 

171  Tnd.  521,  86  N.  E.  840,  24  L.R.A.  (N.S.)  1225  and  note;  Louisville,  etc., 

(N.S.)   1225  and  note;  Houston,  etc.,*  R.  Co.  v.  Louisville,  131  Ky.  108,  114 

R.  Co.  V.  Dallas,  98  Tex.  396,  84  S.  S.  W.  743,  24  L.R.A.(N.S.)  1213. 

W.  648,  70  L.R.A.  850.  10.  Chicago,  etc.,  R.  Co.  v.  Minne- 

20.  Note:  24  L,R.A.(N.S.)   1236.  apolis,  115  AJinn.  460,  133  N.  W.  169, 

1.  New  York,  etc.,  R.  Co.  v.  Rhodes,  Ann.  Cas.  1912D  1029,  51  L.R.A. 
171  Ind.  521,  86  N.  E.  840,  24  L.R.A.  (N.S.)  236  and  note,  affirmed  232  U. 
(N.S.)  1225  and  note.  S.  430,  34  S.  Ct.  400,  58  U.  S.   (L. 

2.  Bridgeport  v.  New  York,  etc.,  R.  ed.)  671. 

Co.,  36  Conn.  255,  4  Am.   Rep.   63.  11.  Note:    24    L.R.A.(N.S.)     1233. 

Notes:    7   L.R.A.   122;   24   L.R.A.  See  also  Railroads. 

(N.S.)  1231.  12.  New  York,  etc.,  R.  Co.  v.  Rhodes, 

8.  Bridgeport  v.  New  York,  etc.,  R.  171  Ind.  521,  86  N.  E.  840,  24  L.R.A. 

Co.,  36  Conn.  255,  4  Am.  Rep.  63.  (N.S.)  1225  and  note. 

Notes:    7    L.R.A.    122;    24   L.R.A.  13.  State  v.  District  Court,  42  Minn, 

(N.S.)  1236.  247,  44  N.  W.  7,  7  L.R.A.  12L 

4.  Note:  24  L.R.A.(N.S.)   1231.  14.  New  York,  etc.,  R.  Co.  v.  Rhodes, 

5.  New  York,  etc.,  R.  Co.  v.  Rhodes,  171  Ind.  521,  86  N.  E.  840,  24  L.R.A 
171  Ind.  521,  86  N.  E.  840,  24  L.R.A.  (N.S.)  1225  and  note;  Stete  v.  Dis- 
(N.S.)  1225  and  note.  trict  Court,  42  Minn.  247,  44  N.  W. 

Note:  7  L.R.A.  122.  7,  7  L.R.A.  121  and  note. 

6.  Note:  24  L.R.A.(N.S.)  1231, 1232.       15.  State  v.  District  Court,  42  Minn. 

7.  Bridgeport  v.  New  York,  etc.,  R.  247,  44  N.  W.  7,  7  L.R.A.  121  and 
Co.,  36  Conn.  255,  4  Am.  Rep.  63;  note. 

Louisville,  etc.,  R.   Co.   v.   Louisville,  Note:   24  L.R.A.(N.S.)    1235. 

131  Ky.  108,  114  S.  W.  743,  24  L.R.A.  16.  Louisville,  etc.,  R.  Co.  v.  Louis- 

(N.S.)  1213.  ville,  131  Ky.  108,  114  S.  W.  743,  24 

Note:  7  L.R.A.  122.  L.R.A. (N.S.)  1213. 

8.  Note:  24  L.R.A.(N.S.)   1232.  Note:  24  L.R.A.(N.S.)   1235,  123e. 

9.  New  York,  etc.,  R.  Co.  v.  Rhodes,  17.  Note:  24  L.R.A.(N.S.)  1230. 
171  Ind.  521,  86  N.  B.  840,  24  L.R.A. 
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40.  Benefits. — ^The  resulting  benefits  are  to  be  deducted  from  the 
damages.**  The  same  standard  of  valuation  must  be  adopted  in 
assessing  both  the  damages  and  the  benefits,  and  in  no  case  should 
the  property  be  assessed  beyond  the  value  of  the  benefit  actually  con- 
ferred by  the  improvement.*'  The  benefits  to  be  considered  are  those 
resulting  from  the  road  merely  as  laid  out,  and  not  those  which  will 
result  from  it  when  improved,*^  apd  in  estimating  such  benefits  the 
extent  of  the  owner's  interest  and  any  restrictions  on  his  right  to  use 
the  road  should  be  considered.*  Only  the  direct  and  peculiar  benefits 
immediately  accruing  to  the  land  not  taken  are  to  be  considered. 
General  benefits  cannot  be  taken  into  account,*  both  because  they  arise, 
if  at  all,  in  the  indefinite  future,  when  the  compensation  must  be 
such  as  is  just  at  the  time  of  taking,  and  because  they  are  so  uncertain 
in  character  as  to  be  incapable  of  present  estimation.'  The  advantages 
that  an  abutter  may  receive  from  his  location  on  a  highway  laid 
out,  altered  or  widened,  are  none  the  less  peculiar  and  special  to  him 
because  other  estates  on  the  street  receive  special  and  peculiar  benefits 
of  a  similar  kind,  and  hence  it  is  erroneous  to  instruct  the  jury  that 
no  benefit,  which  was  shared  in  common  with  other  estates  on  the 
highway,  from  which  no  land  had  been  taken,  can  be  deducted  from 
the  damages  of  any  abutter.*  Some  courts  hold  that  supposed  benefits 
or  advantages  that  may  accrue  to  a  railway  company  from  the  open- 
ing of  a  public  thoroughfare  across  its  property  or  right  of  way  cannot 
be  offset  against  such  compensation  as  it  may  be  entitled  to,  though 
there  is  authority  to  the  contrary.'  To  warrant  their  assessment  in 
any  case  the  benefit  must  clearly  appear  to  be  direct,  immediate  and 
certain,  and  hence  they  cannot  be  assessed  on  the  ground  that  by 
reason  of  the  improvement  the  lines  of  sight  will  be  extended  and 
the  company  will  be  enabled  to  run  their  trains  faster  with  less 
danger  of  casualties,  and  will  not  be  put  to  the  inconvenience  of 
keeping  gates  and  flagmen  at  the  crossings.' 

18.  Hilbourne  v.  SuflFolk  County,  120       1.  In  re  Albany  St.,  11  Wend.  (N. 
Mass.  3J)3,  21  Am.  Rep.  522;  Mangles  Y.)  149,  25  Am.  Dec.  618. 

V.   Cliosen    Preeliolders,  55   N.   J.   L.       2.  Hilbourne  v.  Suffolk  County,  120 

88,  2.')  Atl.  322,  17  L.R-A.  785;  Liv-  Mass.  393,  21  Am.  Rep.  522;  Mangles 

ingslon  v.  New  York,  8  Wend.  (N.  Y.)  v.  Chosen  Freeholders,  55  N.  J.  L.  88, 

85,  22  Am.  Dec.  622  and  note;  In  re  25  Atl.  322,  17  L.R.A.  785. 
Albany  St.,  11   Wend.   (N.  Y.)   149,       3.  Mangles   v.   Chosen    Freeholders, 

25  Am.  Dec.  618  and  note.  55  N.  J.  L.  88,  25  AU.  322,  17  L.R.A. 

Note:  87  Am.  Dec.  334.  785. 

See   generally,    Eminent   Domatn^,       4.  Hilbourne  v.  Suffolk  County,  120 

vol.  10,  pp.  158  et  seq.,  179  et  seq.  Mass.  393,  21  Am.  Rep.  522. 

19.  In  re  Albany  St.,  11  Wend.  (N.       5.  Note:  24  L.R.A.(N.S.)'  1236. 
Y.)   149,  25  Am.  Dec.  618  and  note.       6.  Bridgepert  v.  New  York,  etc.,  R. 

20.  Mangles  v.  Chosen  Freeholders,  Co.,  30  Conn.  255,  4  Aju.  Rep.  63. 
65  N.  J.  L.  88,  25  Atl.  322,  17  L.R.A. 
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Statutory  Proceeding$ 

41.  Generally.-^The  procedure  to  be  adopted  in  laying  out  o? 
opening  a  street  or  highway  is  regulated  entirely  by  the  statutes  of 
the  various  states,  and  the  statutory  provisions  on  the  subject  must 
at  least  substantially  be  complied  with.'  Such  of  the  requirements  as 
relate  solely  to  private  persons  may  be  waived  by  the  parties  interested, 
but  a  failure  to  follow  those  provisions  in  which  the  public  have  a 
general  interest  will  render  the  proceedings  void.^  Where  a  statute 
providing  for  the  opening  of  streets  is  fully  complied  with  and  no 
question  as  to  its  validity  is  raised  at  the  time,  the  fact  that  it  is 
subsequently  declared  to  be  unconstitutional  will  not  require  the 
closing  or  abandonment  of  a  street  opened  pursuant  to  its  provisions, 
but,  on  the  contrary,  the  work,  having  been  done  under  color  of  law- 
ful authority,  when  no  question  as  to  the  validity  of  the  authority 
was  raised,  must  be  regarded  as  lawfully  done.  So  a  public  service 
corporation  which  has  laid  pipes  in  such  a  street  in  accordance  with 
the  directions  of  the  municipal  authorities  cannot,  under  such  circum- 
stances, be  compelled  to  remove  them  by  the  owners  of  the  fee  of  the 
land.*  But  after  the  repeal  of  a  statute  conferring  jurisdiction  on  a 
particular  tribunal  in  road  matters,  its  confirmation  of  a  viewer's 
report  in  favor  of  a  road  previously  petitioned  for  is  void.*®  A  munici- 
pal ordinance  providing  for  the  opening  of  a  street  need  not  state  or 
indicate  the  particular  statutory  power  under  which  it  was  passed.** 
Proceedings  to  condemn  land  for  a  street  or  highway  may  be  aban- 
doned by  the  public  authorities  at  any  time  before  payment  or  tender 
of  compensation  to  the  owner  of  the  land  sought  to  be  taken,  and 
persons  dealing  with  the  commissioners  for  materials  and  property 
lying  in  the  bed  of  the  proposed  street  do  so  subject  to  this  right.** 
Nor  does  any  implied  contract  of  sale  or  claim  for  the  price  of  the 
land  arise,  although  the  municipality  has  taken  possession  of  it. 
In  such  case  the  plaintiff  may  demand  the  premises  or  damages  for 
the  injury  resulting  from  having  been  deprived  of  them.*'  But  an 
agreement  by  an  individual  to  abandon  a  proceeding  which  he  has 

« 

7.  Sherman  v.  Buick,  32  Cal.  241,  10.  In  re  North  Canal  St.  Road,  10 
91  Am.  Dec.  577;  Fanning  v.  Gilli-  Watts  (Pa.)  351,  36  Am.  Dec.  185. 
land,  37  Ore.  369,  61  Pac.  636,  62  11.  Methodist  Protestant  Church  v. 
Pac.  209,  82  A.  S.  R.  758;  Wayne  v.  Baltimore,  6  Gill  (Md.)  391,  48  Am. 
Caldwell,  1  S.  D.  483,  47  N.  W.  547,  Dee.  540. 

36  A.  S.  R.  750.  12.  State  v.  Graves,  19  Md.  351,  81 

8.  Wayne  v.  Caldwell,  1  S.  D.  483,  Am.  Dec.  639. 

47  N.  W.  547,  36  A.  S.  R.  750.  13.  Hullin  v.  Second  Municipality  of 

9.  King  v.  Philadelphia  Co.,  154  Pa.  New  Orleans,  11  Rob.  (Ia.)  97, 43  Am. 
St.  160,  26  Atl.  308,  35  A,  S.  R.  817,  Dec.  202. 

21  L.R.A.  14L 
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commenced  to  establish  a  highway,  in  consideration  of  money  to  be 
paid,  is  contrary  to  public  policy  and  void,** 

42.  Petitioii  and  Answer;  Bond. — ^The  proceedings  are  generally 
instituted  by  a  i)etition  on  the  part  of  interested  property  owners 
requesting  the  opening  of  the  highway.**  The  petition  must  describe 
the  termini  of  the  proposed  way  with  reasonable  certainty.  A  descrip- 
tion of  a  proposed  highway  as  following  a  specified  line  "as  near  as 
practicable"  has  been  held  bad  for  uncertainty.**  The  petition  is 
sometimes  required  to  set  forth  the  names  of  the  owners,  occupiers, 
or  agents  of  the  lands  through  which  the  highway  is  to  pass.  Under 
such  a  provision  it  is  not  necessary  that  the  owner,  occupier,  and 
agent  shall  all  be  named.  It  is  sufficient  to  name  one  of  them.*' 
The  objection  that  the  names  are  not  sufficiently  given  is  waived  if 
not  seasonably  taken.**  The  remedy  of  petitioners  who  are  harmed 
by  false  inducements  held  out  to  influence  others  to  sign  the  petition, 
is  by  objection  made  before  the  sufficiency  of  the  petition  is  estab- 
lished by  the  board  of  commissioners,  and  failing  to  do  so  they  are 
precluded  by  the  judgment  if  the  latter  is  regular  and  effectual.** 
The  right  to  answer  the  allegations  of  the  petition  depends  on  the 
terms  of  the  statute  prescribing  the  procedure.  No  such  right  exists 
where  the  statute  does  not  give  one.**  Statutes  in  some  states  require 
a  bond  conditioned  for  the  payment  of  all  costs  and  expenses  in  case 
the  prayer  of  the  petitioners  is  denied.*  It  has  been  held  that  a 
bond  signed  by  one  petitioner  with  one  surety  is  sufficient  under 
a  provision  that  one  or  more  of  the  petitioners  shall  enter  into  a  bond, 
with  sufficient  surety,  and  that  the  fact  that  the  surety  is  also  a 
petitioner  does  not  render  the  bond  void  on  its  face  and  make  the 
proceeding  open  to  collateral  attack.*  Where  the  terms  of  the  bond 
and  the  amount  of  the  penalty  are  fixed  by  the  statute,  and  nothing 
remains  to  be  done  but  to  determine  the  sufficiency  of  the  obligors, 
the  approval  of  the  bond  is  merely  ministerial,  and  the  fact  that  a 
member  of  the  tribunal  to  whomi  that  duty  is  intrusted  is  interested 
in  the  improvement  does  not  affect  its  action  or  render  the  same  void 
on  collateral  attack.* 

14.  Jacobs  V.  Tobiason,  65  la.  245,  20.  Fanning  v.  Gilliland,  37  Ore. 
21  N.  W.  590,  54  Am.  Rep.  9.  369,  61  Pac.  636,  62  Pac.  209,  82  A. 

15.  White  v.  Flannigain,  1  Md.  525,  8.  R.  758. 

54  Am.  Dee.  668.  1.  Carroll    County   v.    Justice,    133 

16.  Note:  Ann.  Cas.  1913D  120.       Ind.  89,  30  N.  E.  1085,  36  A.  S.  R. 

17.  Ryder  v.  Horatmg,  130  Ind.  104,  528;  Eble  v.  State,  77  Kan.  179,  93 
29  N.  E.  567,  16  L.R.A.  186  and  note.  Pac.  803,  127  A.  S.  R.  412. 

18.  Croasley  v.  O'Brien,  24  Ind.  325,  2.  Eble  v.  State,  77  Kan.  179,  93 
87  Am.  Dec.  329  and  note.  Pac.  803,  127  A.  S.  R.  412. 

19.  Carroll  County  v.  Justice,  133  3.  Carroll  County  v.  Justice,  133 
Ind.  89,  30  N.  £.  1085,  36  A.  8.  R.  Ii>d.  89,  30  N.  £.  1085,  36  A.  S.  R. 
fiaa.  5*J8. 
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43.  Notice. — Notice  is  essential  to  jurisdiction  of  highway  proceed- 
ings,* and  must  be  given  in  the  manner  prescribed  by  law.*  Its  form 
and  contents,*  and  the  manner  in  which  it  is  to  be  served,'  are  regu- 
lated by  the  statutes  of  the  various  states,  and  the  requirements  of 
the  statute  in  this  regard  must  be  strictly  pursued.®  The  notice  should 
be  reasonably  certain.®  Where  the  statute  requires  notice  to  be  given 
to  the  owners,  occupiers,  or  agents  of  the  land  through  which  the 
way  is  to  pass,  notice  to  any  one  of  them  is  generally  sufficient.*® 
There  is  authority  to  the  effect,  however,  that  under  a  statute  provid- 
ing for  notice  to  the  "occupants  or  owners  of  the  land"  the  interest 
of  the  owner  is  not  divested  by  proceedings  of  which  only  the  occupant 
is  notified.  Notice  to  one  who,  without  connection  with  the  owner, 
went  upon  the  land  for  the  purpose  of  receiving  notice  in  collusion 
with  the  petitioner  confers  no  jurisdiction  as  to  the  owner.**  The 
owner  of  a  farm  who  is  in  actual  possession  and  control  of  it  is  the 
"occupant"  thereof  within  the  meaning  of  a  statute  relative  to  notice, 
though  at  the  time  he  does  not  reside  on  the  farm  but  in  a  village 
near  by.**  And  a  tenant  who  cultivates  the  leased  land  is  an  "occu- 
pier," though  he  does  not  reside  thereon.**  Whether  or  not  notice 
must  be  given  to  a  mortgagee  depends  on  the  terms  of  the  statute 
and  the  nature  of  the  estate  or  interest  which  the  mortgagee  is 
deemed  to  acquire  under  the  mortgage  in  the  state  where  the  question 
arises.  Where  the  mortgagor  holds  the  legal  title  and  remains  in 
possession  of  the  premises  he  is  generally  regarded  as  the  owner  of 
the  land  for  all  purposes  relative  to  the  establishment  of  the  way, 
and  to  be  entitled  to  the  damages  awarded,  and  notice  to  him  is 
sufficient.**  Notice  to  one  tenant  in  common  is  not  notice  to  his 
cotenant.** 

44.  Route  and  Boundaries. — ^Where  a  statute  authorizes  or  requires 
the  construction  of  a  road  along  a  prescribed  route,  the  route  so 
prescribed  must  substantially  be  followed.*®   And  in  locating  the  high- 

4.  Ryder  v.  Horsting,  130  Ind.  104,  9.  Whitcher  v.  Benton,  48  N.  H.  157, 
29  N.  E.  567,  16  L.R.A.  186;  Carroll   97  Am.  Dec  597. 

County  V.  Justice,  133  Ind.  89,  30  N.  E.  10.  Ryder  v.  Horsting,  130  Ind.  104, 

1085,  36  A.  S.  R.  528;  McCauley  v.  29  N.  E.  567,  16  L.R.A.  186  and  note. 

McCauleyville,  111  Minn.  423,  127  N.  11.  Note:  16  L.R.A.  186. 

W.  190,  20  Ann.  Cas.  828.  12.  MeCauley  v.  McCauleyville,  111 

5.  Lord  V.  Cumberland  County,  105  Minn.  423,  127  N.  W.  190,  20  Ann. 
Me.  536,  75  AU.  126,  18  Ann.  Cas.  Cas.  828. 

665.  13.  Note:   20  Ann.   Cas.  831. 

6.  Lord  V.  Cumberland  Cor.nty,  105  14.  Goodrich  v.  Atchison  Connty 
Me.  556,  75  Atl.  126,  18  Ana.  Cas.  Com'rs,  47  Kan.  355,  27  Pac.  1006,  18 
665.  L.R.A.  113  and  note. 

7.  Lord  V.  Cumberland  County,  105  15.  Whitcher  v.  Benton,  48  N.  H. 
Me.  556,  75  Atl.  126, 18  Ann.  Cas.  665.  157,  97  Am.  Dec.  597.     See  generally, 

8.  Whitcher  v.  Bentou,  48  N.  H.  157,  Cotenancy,  vol.  7,  p.  874. 

97  Am.  Dec.  597.  16.  Note:  Ann.  Cas.  1913D  120. 
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way,  the  viewers  must  not  substantially  depart  from  a  definite  route 
petitioned  for.*'  The  order  requiring  the  highway  to  be  laid  out  must 
describe  the  route  to  be  followed  with  reasonable  certainty. ^"^  And 
if  the  petition  designates  the  exact  route  to  be  taken,  the  order 
establishing  the  road  will  not  be  disturbed,  though  the  court  directed 
the  road  to  be  located  according  to  the  petition,  if  the  report  of  the 
viewers  shows  that  the  road  so  laid  out  was  located  so  as  to  do  the 
least  damage  to  the  land  through  which  it  passes.**  Under  a  statute 
providing  that  if  the  board  of  supervisors  does  not  file  an  order  describ- 
ing a  highway  within  twenty  days  after  an  application  for  the  estab- 
lishment thereof,  it  shall  be  deemed  to  have  decided  against  the 
application,  any  proceeding  by  the  board  thereafter,  and  after  a  fail- 
ure to  file  such  order  for  record,  is  of  no  force  and  effect,  and  the 
parties  thereto  stand  in  the  same  position  as  if  no  application  had 
been  made.*®  In  some  states  commissioners  or  viewers  have  no  author- 
ity to  locate  a  highway  through  an  enclosure  or  yard  without  the 
owner's  consent,*  at  least  unless  a  good  way  cannot  otherwise  be  had,* 
and  provision  is  sometimes  made  for  a  special  proceeding  before  a 
judge  or  court  to  determine  the  necessity  for  so  locating  it.*  Where 
the  course  of  procedure  required  under  such  circumstances  is  not 
jurisdictional,  if  the  report  of  the  viewers  is  silent  concerning  enclos- 
ures it  will  be  presumed  that  there  is  none,  or  that  the  owner  has 
given  the  consent  required ;  and  the  same  presumption  will  be  enter- 
tained where  the  decision  of  the  county  board  has  been  appealed  from, 
and  tried  by  a  jury,  and  a  general  verdict  has  been  rendered  for 
the  petitioners.*  If  the  commissioners  are  without  jurisdiction  under 
such  circumstances,  but  nevertheless  proceed,  their  action  is  subject 
to  collateral  attack.*  Whether  the  objectors  are  entitled  to  a  hearing 
on  the  justice  of  the  viewers'  report,  or  to  take  issue  upon  their 
statement  therein  that  they  have  so  laid  out  the  road  as  to  cause 
the  least  damage  to  the  property  over  which  it  runs,  depends  entirely 
on  the  terms  of  the  statute.* 

45.  Ascertainment  of  Compensation. — The  mode  of  ascertaining 
the  compensation  to  be  made  to  the  owners  of  the  land  taken  is 
within  the  discretion  of  the  legislature  unless  fixed  by  the  constitu- 

17.  Crossley  v.  O'Brien,  24  Ind.  325,  87  Am.  Dec.  329. 

87  Am.  Dec.  329.  3.  Beardslee  v.  Dolge,  143  N.  Y.  160, 

18.  Note:  Ann.  Cas.  1913D  120.  38  N.  E.  205,  42  A.  S.  R.  707. 

19.  Methodist  Protestant  Cliurch  v.  4.  Crossley  v.  O'Brien,  24  Ind.  325, 
Baltimore,  6  Gill  (Md.)  391,  48  Am.  87  Am.  Dec.  329. 

Dee.  540.  5.  Beardslee  v.  Dolge,  143  N.  Y.  160, 

20.  Wayne  v.  Caldwell,  1  S.  D.  483,  38  N.  E.  205,  42  A.  S.  R.  707. 

47  N.  W.  547,  36  A.  S.  R.  750.  6.  Fanning  v.  Gilliland,  37  Ore.  369, 

1.  Beardslee  v.  Dolge,  143  N.  Y.  160,  61  Pac.  636,  62  Pac,  209,  82  A,  S.  B. 
38  N.  E.  205,  42  A.  S.  R.  707.  758. 

2.  Crossley  v.  O'Brien,  24  Ind.  325, 
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tion.'  So  the  right  to  a  jury  trial  depends  on  the  provisions  of 
the  constitutions  and  statutes  of  the  various  states.®  It  is  frequently 
provided  that  damages  and  benefits  shall  be  assessed  by  commission- 
ers appointed  for  that  purpose.'  The  proceedings  of  the  commis- 
sioners are  of  a  legal  character,  and  are  a  substitute  for  the  inquisi- 
tion of  a  jury,  to  ascertain  the  actual  cost  of  any  projected  improve- 
ment, and  have  no  further  effect.  They  must,  therefore,  be  regarded 
as  subject  to  all  the  incidents  of  proceedings  in  the  nature  of  a  writ 
of  inquisition  ad  quod  damnum.  Persons  dealing  with  such  com- 
missioners for  property  or  materials  partially  appropriated  to  public 
use  deal  with  them  as  public  officers,  acting  under  the  municipal 
councils,  which  have  the  power  and  the  right  to  abandon  any  pro- 
jected improvement,  when  it  becomes  obvious  that  it  will  not  promote 
the  public  good.^® 

46.  Review. — ^Provision  is  generally  made  for  an  appeal  to  a  court 
by  persons  interested,  from  the  decision  of  the  board  to  whom  is 
intrusted  the  duty  of  passing  on  the  petition  in  the  first  instance,^^ 
and  also  for  an  appeal  from  the  assessment  of  damages.^'  Where 
the  failure  to  file  an  order  describing  the  highway  within  the  statu- 
tory period  after  the  filing  of  an  application  for  its  establishment 
constitutes  a  decision  against  the  application,  and  leaves  the  parties 
in  the  same  position  as  though  no  proceeding  had  been  instituted, 
an  appellate  court  acquires  no  jurisdiction  of  an  appeal  by  a  land- 
owner from  the  assessment  of  damages,  since  under  such  circumstances 
he  has  no  claim  for  damages  and  there  is  nothing  from  which  he  can 
appeal.*'  On  appeal  jurisdiction  will  not  be  deemed  to  have  been 
acquired  by  the  board  to  which  the  matter  is  intrusted  to  establish 
a  highway,  unless  the  facts  necessary  to  give  the  jurisdiction  appear 
affirmatively  on  the  record;  but  when  jurisdiction  has  been  obtained 
the  same  presumption  will  be  indulged  in  favor  of  the  regularity  of 
all  subsequent  proceedings  as  is  entertained  in  ordinary  cases  in  courts 
of  general  jurisdiction.**  Certiorari  generally  lies  to  review  the  pro- 
ceedings where  the  action  of  the  tribunal  is  judicial  in  character.** 

7.  Livingston  v.  New  York,  8  Wend.  County  v.  Justice,  133  Ind.  89,  30  N. 
(N.Y.)  85,  22  Am:  Dec.  622  and  note.  E.  1085,  36  A.  S.  R.  528. 

8.  Backus  v.  Lebanon,  11  N.  H.  19,  12.  Fanning  v.  Gilliland,  37  Ore, 
35  Am.  Dec.  466.  See  generally,  £ui-  369,  61  Pac.  636,  62  Pac.  209,  82  A. 
KENT  Domain,  vol.  10,  pp.  18,  187-  S.  R.  758. 

190.  13.  Wayne  v.  Caldwell,  1  S.  D.  483, 

9.  State  V.  Graves,  19  Md.  351,  81  47  N.  W.  547,  36  i^ .  S.  R.  750. 
Am.    Dec.    639;    Livingston    v.    New  14.  Crossley  v.  O'Brien,  24  Ind.  325, 
York,  8  Wend.   (N.  Y.)   85,  22  Am.  87  Am.  Dec.  329  and  note. 

Dee.  622  and  note.  15.  Longfellow  v.  Quimby,  29  Me. 

10.  State  V.  Graves,  19  Md.  351,  81  196,  48  Am.  Dec.  525;  Gay  v.  Brad- 
Am.  Dec.  639.  street,  49  Me.  580,  77  Am,  Dec.  272; 

11.  Crossley  v.  O'Brien,  24  Ind.  325,  Lord  v.  Cumberland  County,  105  Me. 
87   Am.   Dec.   329   and  note;   Carroll  556,  75  Atl.  126,  18   Ann.  Cas.   605 
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But  to  entitle  one  to  the  writ  he  must  show  either  that  he  is  a  party 
to  the  proceeding3  in  form  or  that  his  property  or  rights  are  so 
immediately  and  directly  involved  and  affected  by  them  as  to  make 
him,  in  substance  and  legal  effect^  a  party.^*  It  is  generally  held 
that  the  state  or  any  of  its  various  subdivisions  directly  affected  by 
the  highway  proceedings  has  the  right  to  bring  certiorari  to  have 
the  proceedings  reviewed.  And  the  commissioners  of  highways  whose 
orders  have  been  reversed  on  appeal  have  the  right  to  bring  certiorari 
to  have  such  reversal  reviewed  by  a  higher  court.*'  Persons  who 
own  land  on  the  highway  affected  by  the  proceedings  have  such  an 
interest  as  entitles  them  to  have  the  proceedings  reviewed  by  certi- 
orari.*® But  the  mere  fact  that  the  petitioner  is  a  citizen  and  tax- 
payer of  the  community  to  be  affected  by  the  proceedings  is  not 
enough.*'  Where  the  statute  makes  the  remedies  by  appeal  and 
certiorari  or  writ  of  review  concurrent^  an  appeal  from  the  assess- 
ment of  damages  does  not  waive  the  right  to  have  the  proceeding 
to  lay  out  and  establish  the  road  reviewed  at  the  same  time.*®  On 
certiorari  every  presumption  is  to  be  made  in  favor  of  the  regu- 
larity of  the  proceedings,  and  they  are  not  to  be  vacated,  unless  it 
can  be  made  to  appear  with  certainty  that  they  are  irregular  or 
erroneotis.* 

47.  Collateral  Attack. — ^Where  the  proceedings  are  regarded  as 
judicial  in  character  they  are  deemed  to  be  valid  and  operative  until 
reversed,  annulled,  or  vacated  in  a  direct  proceeding  instituted  for 
that  purpose.*  The  records  of  the  proceedings  before  and  the  judg- 
ments of  the  tribunal  to  which  the  matter  is  committed  by  law 
are  entitled  to  the  same  respect  as  the  records  and  judgments  of 
other  tribunals,  so  long  as  such  tribunal  acts  within  their  jurisdic- 
tion,' and  cannot  be  collaterally  attacked,*  except  for  want  of  juris- 
diction *  or  for  intentional  fraud  or  corruption,*  unless  the  proceed- 

and  note;  Parks  v.  Boston,  8  Pick.  2.  Longfellow  v.  Quimby,  29  Me. 
(Mass.)  218,  19  Am.  Dec.  322;  Fan-  196,  48  Am.  Dec.  625;  Gay  v.  Brad- 
ning  V.  Gilliland,  37  Ore.  369,  61  Pac.  street,  49  Me.  580,  77  Am.  Dec.  272. 
636,  62  Pac  209,  82  A.   S.  R.  758.       3.  LongfeUow   v.   Quimby,   29   Me. 

16.  Lord  V.  Cumberland  County,  105  196,  48  Am.  Dec.  525. 

Me.  556,  75  Atl.  126,  18  Ann.  Caa  4.  Carroll    County   v.    Justice,   133 

665  and  note.  Ind.  89,  30  N.  E.  1085,  36  A.  S.  R. 

17.  Note:  18  Ann.  Cas.  669.  528;  Longfellow  ▼.   Quimby,  29  Me. 

18.  Note:   18   ^nn.   Cas.   668,  669.  196,  48  Am.  Dec.  525;  Gay  v.  Brad- 

19.  Lord  V.  Cumberland  County,  105  street,  49  Me.  680,  77  Am.  Dec.  272. 
Me.  556,  75  AtL  126,  18  Ann.  Cas.  5.  Longfellow  v.  Quimby,  29  Me. 
665  and  note.  196,  48  Am.  Dec.  526;   Beardslee  v. 

20.  Fanning  v.  GilliJand,  37  Ore.  Dolge,  143  N.  Y.  160,  38  N.  E.  205, 
369,   61   Pac.   636,   62   Pac.   209,   82  42  A.  S.  R.  707. 

A.  S.  R.  758.  6.  Gay  v.  Bradstreet,  49   Me.  580, 

1.  Parks  V.  Boston,  8  Pick.  (Mass.)   77  Am.  Dec  272. 
218,  19  Am.  Dec.  322. 
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ings  were  so  defective  as  to  be  void.'  Where  the  body  to  which  the 
statute  intrusts  the  matter  orders  the  opening  of  the  way,  and  in  doing 
80  necessarily  passes  on  the  facts  essential  to  its  jurisdiction,  every 
presumption  is  in  favor  of  its  jurisdiction  and  the  validity  of  its 
proceedings  on  collateral  attack.*  So  it  has  been  held  that  it  will 
be  presumed  on  such  an  attack  that  the  required  notice  was  given, 
especially  in  the  absence  of  any  showing  to  the  contrary.  The  act 
of  a  board  of  commissioners  in  passing  upon  the  sufficiency  of  a 
petition  and  appointing  viewers  and  a  surveyor  for  the  establishment 
of  a  free  gravel  road  is  judicial  in  its  nature,  and  the  participation 
therein  by  a  commissioner  disqualified  to  act  by  reason  of  interest 
or  otherwise  renders  the  judgment  of  the  board  voidable  by  appro- 
priate proceeding,  but  when  the  board  has  acquired  jurisdiction  of 
the  subject  matter  and  of  the  person  by  giving  the  required  statutory 
notice,  and  an  opportunity  by  appeal  is  given  of  having  a  trial  by 
an  impartial  tribunal,  such  voidable  act  by  the  board  is  not  subject 
to  collateral  attack  by  injunction  or  otherwise.* 

Width,  Extent,  and  Boundaries 

48.  Generally. — The  width  and  boundaries  of  a  hi.c;hway  may  be 
fixed  by  express  dedication,**^  or  by  the  judgment  of  the  court  in 
le^al  proceedings  to  establish  the  way  in  the  exercise  of  the  power 
of  eminent  domain,**  or  by  user.**  Statutes  in  some  str.tes  prescribe 
the  width  of  highways  which  they  authorize  to  be  laid  out,**  and 
it  is  sometimes  provided  that  no  dedication  of  streets  of  less  than  a 
specified  width  shall  be  accepted.**  The  terra  "width"  as  used  in 
a  provision  that  every  new  street  shall  be  laid  out  and  formed  of 
such  width  as  the  urban  authority  shall  determine,  has  been  held 
to  refer  to  the  width  of  the  roadway  and  not  the  width  between  the 
houses  on  each  side  of  the  street.**  Where  an  ordinary  highway  runs 
between  fences,  one  on  each  side,  the  right  of  passage  which  the 
public  have  along  it  extends,  prima  facie,  over  the  whole  space  between 

7.  Ryder  v.  Horstin?:,  130  Tnd.  104,  11.  Western  Ry.  v.  Alabama  G.  T. 
29   N.   E.  567,  16   L.R.A.   18G.  R.  Co.,  96  Ala.  272,  11  So.  483,  17 

8.  Rvder  v.  Horsting,  130  Ind.  104,  L.R.A.  474. 

29  N.  E.  567,  16  L.R.A.  186.  12.  See   infra,   par.  49. 

9.  Carroll  County  v.  Justice,  133  13.  State  v.  Mobile,  5  Port.  (Ala.) 
Ind.  89,  30  N.  E.  i085,  36  A.  S.  R.  279,  30  Am.  Dec.  564;  Mangles  v. 
528.  Chosen  Freeholders,  55  N.  J.  L.  88, 

10.  Western  Ry.  v.  Alabama  G.  T.  25  Atl.  322,  17  L.R.A.  785. 

R.  Co.,  96  Ala.  272,  11  So.  483,  17  14.  Smith  v.  Smythe,  197  N.  Y.  457, 

L.R.A.  474;  Cordano  v.  Wright,  159  90  N.  E.  1121,  35  L.R.A.(N.S.)   524. 

Cal.    610,    115    Pac.    227,    Ann.    Cas.  15.  Robinson  v.  Barton-Eccles,  etc., 

1912C  1044;  Basic  City  v.  Bell,  114  Local  Board,  8  App.  Cas.  798,  53  L. 

Va.    157,   76    S.   E.   336,   Ann.    Cas.  J.   Ch.  226,  50   L.  T.   N.   S.  57,  32 

1914A  1031,  W.  R.  249,  16  Eng.   Rul.   Cas.  433, 
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the  fences,  and  the  public  are  entitled  to  the  use  of  the  entire  space.^* 
Where  the  width  has  been  fixed  by  a  dedication  and  acceptance,  it 
cannot  be  lessened  by  obstructions  or  encroachments  upon  the  way 
by  the  original  owner  of  the  soil  or  others,  unless  the  part  so  obstructed 
has  been  abandoned  or  vacated  by  proper  authority.*^  If  the  bound- 
aries are  fixed  by  a  recorded  map,  subsequent  purchasers  of  lots 
abutting  thereon  are  charged  with  notice  thereof,  and  the  fact  that 
they  purchase  under  the  impression  that  a  fence  encroaching  on  the 
street  is  on  the  boundary  line  thereof  will  not  affect  the  public  rights, 
provided  the  municipality  has  done  nothing  to  mislead  them.^^ 
Where  the  owners  of  land  build  a  bridge  over  a  ravine  and  dedicate 
as  a  highway  the  bridge  and  a  strip  of  land  on  each  side  of  it,  the 
highway  includes  the  strips  of  land  as  well  as  the  bridge.**  Where 
an  alley  is  called  for  in  an  addition  to  a  city,  it  will  be  presumed 
that  it  runs  from  one  street  to  another.'®  The  indication  of  a  block 
on  a  plat  between  a  highway  and  a  lake  must  give  way  if  when  the 
highway  is  located  no  land  is  left  between  it  and  the  lake  shore. 
A  street  indicated  on  an  ancient  plat  may  be  held  to  have  been  dedi- 
cated to  the  public  for  its  entire  width,  although  as  found  it  does 
not  exactly  correspond  to  the  calls  on  the  plat,  if  from  ancient  fences 
and  buildings  it  appears  that  the  street  found  was  a  practical  con- 
struction of  the  plat.*  A  judgment  in  a  suit  between  the  owner  of 
property  abutting  on  a  highway  and  the  municipality  to  establish 
the  boundary  of  the  highway  is  not  conclusive  on  the  owner  of  the 
property  located  on  the  opposite  side  of  the  street,  who  is  not  made 
a  party  to  the  suit,  and  whose  access  to  and  from  his  property  will 
be  interfered  with  if  the  boundaries  so  established  prevail,  since  he 
has  an  interest  in  the  street  apart  and  distinct  from  that  of  the  general 
public*  Under  its  power  to  regulate  the  width  of  private  streets 
connecting  with  its  public  highways,  a  municipality  cannot  embarrass 
or  entirely  cut  oflF  the  right  of  access  to  such  streets,  and  injunction 
is  the  proper  remedy.  Expert  evidence  is  inadmissible  to  sliow  that 
a  street  of  the  width  proposed  to  be  constructed  would  be  dan2:erous 
in  case  of  fire,  accident,  and  travel,  and  could  therefore  be  forbidden 
or  abated  as  a  nuisance,  since  common  knowledge  establishes  the 

16.  Reg.  V.  United  Kingdom  Electric  Co.,  38  Can.  Sup.  Ct.  27,  6  Ann.  Caa. 
Td.  Co.,  9  Cox  C.  C.  174,  8  L.  T.  N.  529.  1   British  Rul.  Cas.  786. 

S.  378,  10  W.  R.  538,  31   L,  J.  M.  20.  Alexander   v.   Tebeau,   132   Ky. 

C.  166,  12  Eng.  Rul.  Caa.  562  and  487, 116  S.  W.  356, 18  Ann.  Cas.  1092. 

note.  1.  Madison  v.  Mayers,  97  Wis.  399, 

17.  Basic  City  v.  Bell,  114  Va.  157,  73  N.  W.  43,  65  A.  S.  R.  127,  4  L.R.A. 
76  S.  E.  336,  Ann.  Caa.  1914A  103L  635. 

See  also  infra,  par.  56.  2,  Long  v.  Wilson,  119  la.  267,  93 

18.  Basic  City  v.  Bell,  114  Va.  157,  N.  W.  282,  93  A.  S.  E.  315,  60  L.R.A, 
76  S.  E.  336,  Ann.  Cas.  1914A  1031.  720. 

19.  Qloster  v.  Toronto  Electric  Light 
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contrary.'  That  a  road  is  not  shown  to  have  any  specified  width  is 
immaterial  in  an  action  to  determine  whether  or  not  it  is  a  highway.* 
49.  Highways  by  User. — If  a  highway  is  established  solely  by  user 
its  width  is  determined  by  the  extent  and  character  of  the  user.* 
The  width  of  the  road  as  used  at  the  end  of  the  period  of  prescription 
fixed  by  the  statute  of  limitations  is  the  established  width  of  the 
highway  in  such  cases.*  Such  a  highway  need  not  be  of  the  statu- 
tory width,^  and  there  is  no  presumption  that  it  is  so.*  The  public 
are  not  limited  to  such  width  as  has  actually  been  used  by  them,  and 
their  easement  is  not  confined  to  the  actual  beaten  path;*  but,  on 
the  other  hand,  it  is  not  necessarily  the  full  width  of  a  regular  high- 
way.** The  right  acquired  carries  with  it  such  width  as  is  reason- 
ably necessary  for  the  public  easement  of  travel,  which  is  to  be  deter- 
mined by  a  consideration  of  the  facts  and  circumstances  peculiar 
to  each  particular  case,**  and  is  a  question  of  fact  for  the  jury  or  for 
the  court  sitting  as  a  trier  of  facts.**  As  in  other  cases,  findings  of 
fact  on  this  subject  will  not  be  disturbed  on  appeal  unless  they  are 
so  manifestly  erroneous  as  to  demonstrate  some  oversight  or  mistake. 
It  may  be  inferred  that  the  width  extends  to  the  ordinary  width  of 
highways  in  the  locality,  or,  if  the  highway  is  inclosed  with  fences,  so 
as  to  include  the  entire  space  thus  inclosed,  as  such  ordinary  width ; 
and  the  fact  of  such  inclosure  is,  in  connection  with  other  evidence, 
especially  circumstances  of  recognition  by  the  owner  of  the  fee  and  the 
public  of  definite  and  fixed  limits,  pertinent  evidence  from  which 
width  may  be  inferred.**  Evidence  of  wheel  tracks  is  also  relevant 
and  competent  for  the  purpose  of  showing  where  the  usual  travel 
is.**  If  the  street  or  highway  is  already  laid  out  on  each  side  of 
the  premises  in  question,  it  will  be  presumed  that  the  owner  intended 

5.  Wilson  V.  Alhambra,  158  Cal.  430,  7.  Wayne  County  Sav.  Bank  ▼. 
Ill  Pac.  254,  Ann.  Cas.  1912A  614.  Stockwell,  84  Mich.  586,  48  N.  W.  174* 

4.  People  V.  Marin  County,  103  Cal.  22  A.  S.  R.  708. 

223,  37  Pac.  203,  26  L.R.A.  659.  8.  Note:  2  Ann.  Cas.  973,  974. 

6.  Western  Ry.  v.  Alabama  O.  T.  9.  Arndt  v.  Thomas,  93  Minn.  1, 
R.  Co.,  96  Ala.  272,  11  So.  483,  17  100  N.  W.  378,  106  A.  S.  R.  418,  2 
L.R.A.  474;  Pillsbury  v.  Brown,  82  Ann.  Cas.  972  and  note;  Whitesides 
Me.  450,  19  Atl.  858,  9  L.R.A.  94;  v.  Green,  13  Utah  341,  44  Pac  1032, 
People  V.  Marin  County,  103  Cal.  223,  57  A.  S.  R.  740  and  note. 

37  Pac.  203,  26  L.R.A.  659 ;  Wayne  10.  Note :  57  A.  S.  R.  764. 

County   Sav.   Bank   v.   Stockwell,  84  11.  Wbitesides   v.   Green,   13   Utah 

Mich.  586,  48  N.  W.  174,  22  A.  S.  R.  341,  44  Pac.  1032,  57  A.  S.  R.  740 

708  and  note;  Arndt  v.  Thomas,  93  and  note. 

Minn.  1,  100  N.  W.  378,  2  Ann.  Caa.  12.  Arndt  v.  Thomas,  93  Minn.  1, 

972  and  note,  106  A.  S.  R.  418.  100  N.  W.  378,  106  A.  S.  R.  418,  2 

Notes:   57  A.  S.  R.  740,  741;   18  Ann.  Cas.  972  and  note;  Whitesides 

L.R.A.  511;  12  Eng.  Rul.  Cas.  550;  v.  Green,  13  Utah  341,  44  Pac.  1032, 

12  Eng.  Rul.  Cas.  571,  572.  57  A.  S.  R.  740  and  note. 

6.  Western  Ry.  v.  Alabama  G.  T.  13.  Whitesides   v.   Green,  13   Utah 

R.  Co.,  96  Ala.  272,  11  So.  483,  17  341,  44  Pac.  1032,  57  A.  S.  R.  740. 

L.R.A.  474.  14.  Note :  57  A.  S.  R.  764. 

Note:  57  A.  S.  R.  763. 
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to  dedicate  a  strip  the  full  width  of  such  street  or  highway  and  not 
merely  the  strip  actually  traveled.**  It  is  sometimes  provided  by 
statute  that  highways  acquired  by  user  shall  be  made  a  certain 
width.**  But  one  across  whose  land  a  highway  is  claimed  by  public 
user  is  entitled  to  a  hearing  as  to  its  width,  when  the  county  assumes 
control  of  it,  where  the  legislature  has  established  merely  a  minimum 
and  maximum  width,  leaving  the  actual  width  of  each  road  to  the 
discretion  of  the  local  authorities.*' 

50.  DefectiYe  Location  or  Dedication  Accompanied  by  CJser. — ^If 
an  attempt  has  been  made  to  lay  out  the  road  by  statutory  proceed- 
ings, the  width  as  thus  fixed  is  presumed  to  be  the  width  when  user 
has  given  the  public  a  right  to  the  road.  Evidence  of  irregular  pro- 
ceedings to  lay  out  the  road  is  admissible  for  this  purpose,  where 
public  travel  has  followed  the  highway  as  laid  out,  but  not  other- 
wise.** The  same  rule  applies  in  respect  to  ways  which  have  com- 
menced under  an  actual  and  a  recorded  location  which  clearly  and 
distinctly  defines  their  width,  though  the  proceedings  may  not  have 
been  in  all  particulars  strictly  conformable  to  law.  In  such  cases, 
the  use  is  presumed  to  be  coextensive  with  the  location,  precisely 
as  possession  under  an  invalid  deed  is  presumed  to  be  coextensive 
with  the  land  purporting  to  have  been  conveyed  by  it.  This  result 
is  sometimes  reached  by  the  presumption  of  a  dedication,  and  some- 
tiroes  by  the  presumption  that  the  proceedings  were  all  regular.** 
Similarly,  where  there  has  been  a  dedication  without  specifying  the 
width,  followed  by  a  user,  the  width  is  to  be  determined  by  the 
character  and  extent  of  the  user,**  the  extent  of  the  dedication  in 
such  cases  being  a  question  of  fact  for  the  jury,  to  be  determined 
by  a  consideration  of  all  the  facts  and  circumstances  of  each  par- 
ticular case.* 

51.  Highways  Terminating  at  or  Bordering  on  Navigable  Waters. — 
A  public  highway  leading  to  navigable  waters  will  keep  even  pace 
with  the  extension  of  the  land,  whether  the  change  in  the  land  be 
due  to  natural  causes,  as  in  the  case  of  accretions,  or  to  the  volun- 
tary act  of  the  owner;  as  where  he  fills  in  the  adjoining  land,  ort;on- 
structs  a  dock  or  wharf.*    And  in  the  case  of  accretions,  the  abutting 

15.  Marion   v.    Skillinan,   127   Ind.       20.  Western  Ry.  v.  Alabama  G.  T. 
130,  26  N.  E.  676, 11  L.R.A.  55.  R.  Co.,  96  Ala.  272,  11  So.  483,  17 

16.  Note:  9  L.R.A.  95.  L.R.A.  474. 

17.  Okanogan  County  v.  Clieetham,       Note:  57  A.  S.  R.  764. 

37  Wash.  682,  80  Pae.  262,  70  L.R.A.  1.  Note:  57  A.  S.  R.  764.  . 

1027,   reversed   on   another   point   by  2.  Frater  v.   Baylen   Street   Wharf 

McAllister   v.    Okanogan    County,   51  Co.,  57  Fla.  63,  49  So.  188,  131  A.  S. 

Wash.  647,  100  Pac.  146,  24  L.R.A.  R.  1084;  State  v.  Yates,  104  Me.  360, 

(N.S.)  767.  71  Atl.  1018,  22  L.R.A. (N.S.)  592  and 

18.  Note:  2  Ann.  Cas.  974.  note;  People  v.  Lambier,  5  Denio  (N. 

19.  Pillsbury  v.  Brown,  82  Me.  450,  Y.)    9,  47  Am.  Dec.  273;  Buffalo  v. 
19  Atl.  858,  9  L.R.A.  94.  Delaware,  etc.,  R.  Co.,  190  N.  Y.  84, 
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owners  are  not  entitled  to  any  additional  compensation  though  the  fee 
of  the  accretions  vests  in  them.  The  rule  is  equally  applicable  where 
the  highway  is  established  by  dedication,  the  presumption  being  thi^ 
the  intent  was  that  the  way  should  reach  the  water  so  as  to  enable 
the  public  to  enjoy  the  right  of  navigation.  And  it  applies  to  a 
street  constructed  under  a  statutory  location,  although  the  original 
terminus  was  described,  in  addition  to  the  designation  of  high-water 
mark,  as  a  certain  distance  from  the  point  of  beginning  which,  at 
the  time,  was  high-water  mark.*  But  if  the  street  is  made  to  termi- 
nate at  a  point  short  of  the  water  it  will  not  follow  additions  to  the 
shore.*  Accretions  to  land  along  a  river  dedicated  by  the  federal 
government  for  highway  purposes  and  other  public  uses  have  been 
held  to  become  a  part  of  the  land  so  dedicated  and  to  be  subject  to 
the  same  trust.* 

52.  Resurvey  and  Re-establishment  of  Existing  Highways. — Pro- 
vision is  sometimes  made  for  the  re-establLshment  of  the  boundaries 
of  a  street  or  highway  by  a  proceeding  instituted  for  that  purpose, 
where  such  boundaries  have  become  lost  and  uncertain.  Strict  com- 
pliance with  the  statutory  provisions  on  the  subject  is  essential  to  the 
validity  of  such  a  proceeding.  Notice  to  the  abutting  owners  is  essen- 
tial, and  it  must  be  given  in  the  form  and  manner  prescribed.  The 
making  and  exhibition  of  a  map  showing  the  existing  conditions 
with  relation  to  the  fences  and  boundaries  of  the  way,  and  the  bounds 
as  claimed  by  adjoining  proprietors,  is  sometimes  required.  Abut- 
ting owners  cannot  be  deemed  guilty  of  laches  which  will  preclude 
them  from  obtaining  equitable  relief  against  void  proceedings  where 
they  protest  against  the  decision  therein  immediately  upon  learning 
of  it.*  A  statutory  proceeding  for  the  survey  and  platting  of  an 
existing  road  does  not  oi)erate  to  establish  the  road.  Its  purpose 
is  merely  to  asoert^iin  the  courses  and  distances  of  one  claimed  already 
to  be  established.  It  estops  the  public  from  claiming  tliat  the  ruad 
runs  on  a  different  line  from  the  survey.' 

III.  Alteration  and  Discontinuance 

A  Iteration 

'53.  Distinction  between  Alteration  and  Discontinuance. — There  is 
a  palpable  distinction   between   the  alteration  and  the  discontinu- 

82  N.  E.  513,  16  L.R.A.(N.S.)   506;  4.  Note:  22  L.R.A.(N.S.)  594. 

Hathawav  v.  Milwaukee,  132  Wis.  249,  5.  Cook  v.  Burlington,  30  la.  94,  6 

111  N.  W.  570,  122  A.  S.  R.  975,  9  Am.  Rep.  649. 

L.R.A.(N.S.)  778.  6.  Hartford  Trust  Co.  v.  West  Ilart- 

Note:  41  L.R.A.  269.  ford,  84  Conn.  646,  81  Ati.  244,  Ann. 

See  also  Eminent  Domain,  vol.  10,  Cas.  191 2D  997. 

pp.  88-90.  7.  Gentleman  v.  Soule,  32  111.  271, 

3.  State  V.  Yates,  104  Me.  360,  71  83  Am.  Dec.  264. 
Atl.  1018,  22  L.R.A.(N.S.)  592. 
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anee  of  a  public  highway;  in  the  one  case  the  road  is  kept  up  leading 
to  the  principal  points,  although  it  may  be  thrown  by  alteration  on 
different  ground  from  that  on  which  it  was  first  located ;  in  the  other 
it  is  abolished  altogether,  the  authorities  being  exonerated  from  keep- 
ing it  in  repair,  and  it  may  be  closed  with  impunity.  Alteration 
involves  the  discontinuance  of  that  part  of  the  highway  which  is 
altered,  however,  and  hence  such  discontinuance  may  generally  be 
ordered  in  a  proceeding  for  alteration.®  So  abandonment  may  be 
implied  from  the  alteration  of  the  bounds  as  to  the  old  parts  not 
included  within  the  new  boundaries,*  but  slight  deviations  from 
the  true  line  through  mistake  will  not  operate  as  an  abandonment 
of  the  way  as  actually  laid  out.*®  Nor  is  the  substitution  of  a  new 
way  for  an  old  one  necessarily  an  abandonment  of  the  old  way ;  the 
question  being  one  of  intention.**  In  some  jurisdictions  no  special 
order  of  discontinuance  is  necessary  in  such  a  case,  and  the  act  of 
locating  the  new  road  works  a  discontinuance  of  the  old  one  to  the 
extent  of  the  alteration.*^ 

54.  Change  of  Route. — The  location  or  route  of  a  highway  can  be 
changed  only  by  competent  authority  and  in  the  manner  prescribed 
by  law.  The  person  dedicating  it  and  those  claiming  under  him 
have  no  right  to  make  such  a  change.**  Nor  have  supenisors  of  a 
township  authority  to  change  the  route  of  a  road,  without  the  sanc- 
tion of  the  court  of  quarter  sessions  given  in  a  proper  proceeding 
to  effect  the  change,  where  the  statute  requires  such  consent.  In 
some  jurisdictions  the  road  surveyor  may  change  the  location  of 
any  county  road  in  his  precinct  with  the  consent  of  the  owner  of 
the  land.**  Statutes  in  some  states  authorize  the  county  commis- 
sioners to  change  the  location  of  highways  when  necessary  for  the 
purpose  of  avoiding  grade  crossings  over  railways;  and  to  warrant 
the  reversal  of  an  order  making  such  a  change  it  must  be  made  to 
appear  that  more  of  a  change  is  ordered  than  is  reasonable  or  neces- 
sary to  affect  the  desired  object.**  Provision  is  generally  made  for 
an  appeal  by  persons  aggrieved.**  Contractors  who  perform  services 
in  changing  the  route  of  a  highway  by  direction  of  the  board  having 
general  authority  to  repair  the  public  road  at  the  expense  of  the 

8.  Note:  26  L.R.A.  827,  828.  Am.  Dec.  696. 

9.  Notes:  26  L.R.A.  438;  12  Eng.       14.  Poling  v.  Ohio  River  R.  Co.,  38 
Rul.  Cas.  629.  W.  Va.  645,  18  S.  E.  782,  21  L.R.A. 

10.  Shanline  v.  Wilteie,  70  Kan.  177,  215. 

78  Pae.  436,  3  Ann.  Cas.  140.  15.  Davis  v.  Hampshire  County,  153 

11.  Note:  5  L.R.A.  652.  Mass.  218,  26  N.  E.  848,  11   L.R.A. 

12.  Poling  V.  Ohio  River  R.  Co.,  38  750. 

W.  Va.  645,  18  S.  E.  782,  24  L.R.A.  16.  Rex  v.  Essex  Justices,  5  B.  &  C. 

215.  431, 11  E.  C.  L.  264,  29  Rev.  Rep.  283, 

Note:  26  L.R.A.  827,  828.  15  Eng.  Rul.  Cas.  212  and  note. 

13.  Cole  V.  Sprowl,  35  Me.  161,  56 
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town,  are  entitled  to  recover  therefor  against  the  town,  though  the 
board  had  no  authority  to  make  the  change,  where  the  contractors 
had  no  knowledge  of  such  want  of  authority.  In  such  case  the 
town  has  a  remedy  over  against  the  board.^' 

55.  Widening  and  Narrowing. — ^Statutes  generally  provide  a 
method  for  widening  existing  highways.^^  When  such  is  the  case, 
the  statutory  procedure  must  be  followed,**  and  the  statutory  notice 
must  be  given.  Where  provision  is  made  for  an  appeal  by  anyone 
aggrieved  by  the  proceedings  of  the  commissioners  a  court  of  equity 
cannot  interfere.^®  The  owner  of  the  property  taken  is  entitled  to 
compensation.-*  As  against  an  abutting  owner  the  traveled  track 
may  be  changed  by  the  proper  authorities  when  reasonably  neces- 
sary.-^ One  side  line  of  a  street  as  dedicated  to  the  public  will  not 
be  affected  by  a  change  in  the  other  line  by  widening  one  part  of 
the  street  and  narrowing  another  part.*  Municipalities  have  no  power 
to  narrow  or  widen  their  streets  unless  vested  with  such  power  expressly 
by  their  charters,  or  as  an  incident  to  an  express  delegation  of  power;  * 
but  such  power  is  generally  conferred.  Where  the  determination  of 
the  necessity  for  the  improvement  is  committed  to  a  municipal  coun- 
cil, their  judgment  is  conclusive  and  will  not  be  revised  by  the  courts.* 

,  Where  a  municipality  has  the  power  to  vacate  streets  it  may  vacate 
a  portion  of  a  street  for  the  purpose  of  narrowing  it* 

Discontinuance  Oeneraily 

56.  Rule  Stated. — The  rule  relative  to  the  discontinuance  of  high- 
ways is,  "once  a  highway,  always  a  highway,"  unless  it  is  abandoned 
or  vacated  in  due  course  of  law ;  *  and  the  burden  of  showing  a  dis- 
continuance, vacation  or  abandonment  is  on  the  party  who  asserts 
it.*    Where  the  statute  prescribes  the  method,  a  highway  may  be 

IT.Cook  V.  Dieerfield  Tp.,  64  Pa.  St  8.  Methodist  Protestant   Church  v. 

445,  3  Am.  Rep.  605.  Baltimore,  6  Gill  (Md.)  391,  48  Am. 

18.  Note:   11   L.R.A.  59,  60.     See  Dee.  540. 
generally,  EiiUKENT  Domain,  vol.  10,  4.  See  infra,  par.  60. 

pp.  41,  42.  6.  Buffalo  v.  Delaware,  etc.,  R.  Co., 

19.  Notes:  9  L.RJL.  95;  11  L.R.A.  190  N.  Y.  84,  82  N.  E.  513,  16  L.R.A. 
59.  (N.S.)   506;  Basic  City  v.  Bell,  114 

20.  Methodist  Protestant  Church  v.  Va.  157,  76  S.  E.  336,  Ann.  Cas. 
Baltimore,  6  Gill  (Md.)  391,  48  Am.  1914A  1031;  Ralston  v.  Weston,  46 
Dec.  540.  W.  Va.  544,  33  S.  E.  326,  76  A.  S.  R. 

21.  Note :  11  L.R.A.  59.  834 ;  Dawes  v.  Hawkins,  8  C.  B.  N.  S. 

22.  Munson  v.  Mallory,  36  Conn.  848,  98  E.  C.  L.  847,  29  L.  J.  C.  PI. 
165,  4  Am.  Rep.  52.  343,  12  Eng.  Rul.  Cas.  618  and  note. 

1.  Madison  v.  Mayers,  97  Wis.  399,  Notes:  57  A.  S.  R.  765;  26  L.R.A. 
73  N.  W.  43,  65  A.  S.  R.  127,  40  823  et  seq. 

L.R.A.  635.  6.  Basic  City  v.  Bell,  114  Va.  157, 

2.  State  V.  Mohile,  5  Port.  (Ala.)  76  S.  E.  336,  Ann.  Cas.  1914A  1031. 
279,  30  Am.  Dec.  564. 
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discontinued  only  in  the  manner  so  prescribed.'  But  as  a  rule  a 
highway  may  be  lost  or  extinguished  by  abandonment.®  It  has  also 
been  held  that  a  highway  is  extinguished  where  the  way  is  physically 
destroyed  by  natural  causes,  such  as  encroachment  by  the  sea  or  a 
serious  landslip, — ^it  being  a  question  of  degree  whether  in  any  par- 
ticular case  what  has  occurred  amounts  to  destruction  of  the  way  or 
to  damage  only.*  But  a  highway  is  not  destroyed  by  the  construc- 
tion of  a  wharf  thereon  by  the  abutting  owner. *•  Nor  can  a  board 
of  prison  directors  without  express  authority  of  law,  close  a  highway 
running  through  the  prison  grounds,  although  its  existence  furnishes 
facilities  for  evil-disposed  persons  to  provide  prisoners  with  means 
of  escape  or  endangers  prison  discipline.*^  The  fact  that  the  title 
to  the  several  lots  over  which  the  highway  runs  becomes  vested  in 
the  same  owner  does  not  extinguish  the  way,  or  justify  such  owner 
in  closing  it  up,  where  it  is  appurtenant  to  other  lots,  as  where  it 
leads  from  other  lots  to  tide  water.**  Nor  will  the  purchase  by  the 
state  of  the  title  to  land  which  is  subject  to  the  easement  of  a  high- 
way effect  a  merger  of  the  easement,  since  the  state,  if  it  has  title 
to  the  highway  at  all,  has  it  as  trustee  for  the  public.*' 

57.  Nonttser. — In  considering  the  effect  of  nonuser  the  distinction 
between  the  case  where  the  public  obtains  the  unconditional  fee  to 
the  property  and  the  one  where  it  acquires  a  mere  easement  or  a  con- 
ditional fee  should  be  borne  in  mind.*^  Possibly  it  is  due  to  the 
failure  to  observe  this  distinction  that  some  conflict  has  arisen  as  to 
the  effect  of  nonuser  of  a  highway.  On  the  one  hand  it  has  been 
held  that  the  right  of  the  public  to  use  a  highway  may  be  abandoned 
by  nonuser  for  a  considerable  length  of  time;*'  on  the  other,  that 

7.  People  V.  Marin  County,  103  Cal.  well,  84  Mich.  586,  48  N.  W.  174,  22 
223,  37  Pac.  203,  26  L.R.A.  659;  Stefc-  A.  S.  R.  708. 

Bon  v.  Faxon,  19  Pick.  (Mass.)  147,  31  Notes:  14  A.  S.  R.  282;  57  A.  S.  R. 
Am.  Dec.  123.  766;  135  A.  S.  R.  904;  18  L.R.A.  540 

8.  Note:  26  L.RA.  449  et  seq.  et  seq.;  26  L.R.A.  462  et  seq.;  12  Eng. 

9.  Note:  12  Eng.  Rul.  Cas.  628.         Rul.  Cas.  629. 

10.  Buffalo  V.  Delaware,  etc.,  R.  Co.,  This  was  formerly  the  rule  in  New 
190  N.  Y.  84,  82  N.  E.  513,  16  L.R.A.  Hampshire.  Webber  v.  Chapman,  42 
(N.S.)  506.  N.  H.  326,  80  Am.  Dec.  Ill  and  note. 

11.  People  V.  Marin  County,  103  But  as  shown  by  the  note  to  the  above 
Cal.  223,  37  Pac.  203,  26  L.R.A.  659.  case  it  has  been  abrogated  by  statute. 

12.  Providence  Steam  Engine  Co.  v.  In  Georgetown  Streets  Com'rs  v. 
Providence,  etc.,  Steamship  Co.,  12  R.  Taylor,  2  Bay  (S.  C.)  282, 1  Am.  Dec. 
I.  348,  34  Am.  Rep.  652.  647,  it  is  said  that  nonuser  would  be 

13.  People  V.  Marin  County,  103  a  good  plea  to  an  indictment  for  ob- 
Cal.  223,  37  Pac.  203,  26  L.R.A.  659.      structing  a  his:ltway,   but  in   Crocker 

14.  Se6  Eminent  Domain,  vol.  10,  v.  Collins,  37  S.  C.  327,  15  S.  E.  951, 
p.  240.  34  A.  S.  R.  752,  it  is  pointed  out  that 

15.  Kelsoe  v.  Oglethorpe,  120  Oa.  this  statement  is  mere  dicta,  and  that 
951,  48  S.  E.  366,  102  A.  S.  R.  138;  it  was  made  in  reference  to  a  case 
Wayne  County  Sav.  Bank  v.  Stock-  where    the    strecta    in    question    were 
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neither  its  character  as  a  public  highway,  nor  the  right  of  the  public 
at  all  times  to  use  it  as  such,  can  be  lost  by  nonuser/*  especially  when 
there  is  no  use  of  the  premises  adverse  to  the  right  of  the  public.^' 
The  current  of  authority  seems  to  be  that  mere  nonuser  for  the 
period  fixed  by  the  statute  of  limitations  for  acquiring  title  by  ad- 
verse possession  affords  a  presumption,  though  not  a  conclusive  one, 
of  extinguishment,  even  in  a  case  wl;iere  no  other  circumstance  indi- 
cating an  intention  to  abandon  appears;  and  if  there  has  been  in 
the  meantime  some  act  done  bv  the  owner  of  the  land  charged 
with  the  easement,  inconsistent  with  or  adverse  to  the  right,  a  much 
stronger  presumption  of  extinguishment  will  arise.*^  In  some  juris- 
dictions the  nonuser  must  be  shown  to  have  continued  for  that  len^h 
of  time  in  order  to  work  an  abandonment  in  any  case.^^  Abandon- 
ment will  not  be  implied  from  mere  nonuser  when  the  pu})lic  need 
has  not  required  the  use.-^  Statutes  in  some  states  provide  tliat  roads 
not  worked  or  used  for  a  specified  number  of  years  shall  cease  to  be 
highways,*  or  that  the  entire  abandonment  of  a  highway  for  a  speci- 
fied number  of  years  shall  work  a  discontinuance  thereof,  but  the 
mere  diversion  of  travel  from  a  small  portion  of  the  way  which  the 
public  authorities  have  failed  to  make  passable  will  not  work  a  dis- 
continuance thereof  under  such  a  provision,  even  though  continued 
for  the  statutory  period.*  Some  courts  hold  that  a  portion  of  a  street 
or  highway  may  be  lost  by  nonuser.'  Others,  however^  take  the 
position  tiiat  mere  nonuser  of  a  portion  of  the  width  of  the  way  will 

never  laid  off,  or  opened,  or  used  by  Notes:  5  L.R.A.  652;  10  L.R.A.  268; 

the  public,  but  simply  delineated  on  a  26  L.R.A.  450  et  seq. 

plat  of  a   prospective   addition   to   a  19.  Kelsoe  v. .  Oglethorpe,  120   Ga. 

town  which  was  never  in  fact  made,  951,  48  S.  E.  366,  102  A.  S.  R.  138  j 

and  would  not  apply  to  actual  streets.  State  v.  Culver,  65  Mo.  607,  27  Am. 

16.  Lee  v.  Harris,  200  111.  '428,  69  Rep.  295;  Kelly  Nail,  etc.,  Co.  v.  Uw- 

N.  E.  230,  99  A.  S.  R.  170;  Orr  v.  rence  Furnace  Co.,  46  Ohio  St.  544,  22 

O'Brien,  77  la.  253,  42  N.  VV.  183,  14  N.  E.  639,  5  L.R.A.  652. 

A.  S.  R.  277  and  note;  Com.  v.  Moore-  Notes:  9  L.R.A.  95;  18  L.RA.  541, 

head,  1]8  Pa.  St.  344,  12  Atl.  424,  4  542;  26  L.R.A.  463  et  seq.;  12  Eng. 

A.  S.  R.  509;  Crocker  v.  Collins,  37  Rul.  Cas.  629. 

S.  C.  327,  15  S.  E.  951,  34  A.  S.  R.  20   Chase  v.  Oshkosh,  81  Wis.  313, 

752.  51  N.  W.  560,  29  A.  S.  R.  898,  15 

Notes:   80   Am.   Dec.   119,   120;   5  L-^'^-  553 

L.R.A.    652,    653;    9    L.R.A.   95;    26  lr5%42  '         ' 

L.R.A.  450  et  seq.  'j'  Note^  26  L  R  A  454  et  sen 

v^w  ^7.  ""id^^Q^lj  IV''-  ^^'  ^  2:  Maire  v.  Kruse,'  85  Wig.  sba,  55 
N.  W.  183,  14  A.  S.  R.  277.  j^  ^  339^  26  L.R.A.  449. 

18.  Beardslee   v.    French,    7    Conn.       3.  Wayne    County    Sav.    Bank    v. 

125,  18  Am.  Dec.  86;  Kelsoe  v.  Ogle-  Stockwell,  84  Mich.  586,  48  N.  W.  174, 

thorpe,  120  Ga.  951,  48  S.  E.  366,  102  22  A.  S.  R.  708  and  note. 

A.  S.  R.  138;  Cariinville  v.  Castle,  177       Notes:  29  A.  S.  R.  904;  5  L.R.A. 

111.  105,  52  N.  E.  383,  69  A.  S.  R.  212.  652,  653;  26  L.RJI.  465. 
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not  work  an  abandonment  of  the  public  rights  therein;**  that  if  the 
way  is  originally  laid  out  as  of  a  certain  width  the  public  is  entitled 
to  a  way  of  that  width,  notwithstanding  the  wrought  part  and  the 
part  actually  used  by  travelers  may  have  been  less  than  that,^  and 
that  the  traveled  path  may  also  from  time  to  time  be  widened  or 
otherwise  improved,  as  the  growing  wants  of  the  public  may  require, 
provided  such  improvements  are  kept  within  tiie  limits  of  the  way 
as  originally  laid  out.* 

58.  Delay  in  Opening. — It  seems  that  property  condemned  for  road 
purposes  must  be  devoted  thereto  within  a  reasonable  time.'  But  delay 
in  opening  a  street  or  highway  which  has  been  expressly  dedicated 
and  expressly  accepted  is  not  an  abandonment  thereof,  except  in  so 
far  as  statutory  or  charter  provisions  fix  a  rule  to  the  contrary.* 
Statutes  in  some  states  provide  that  highways  not  opened  and  worked 
within  a  specified  time  after  they  are  laid  out  shall  cease  to  be  high- 
ways for  any  purpose.*  Such  provisions  have  been  held  not  to  apply 
to  a  discontinuance  of  the  use  of  a  highway  after  it  has  been  opened,** 
nor  to  a  case  where  a  new  way  is  laid  out  over  an  old  one.**  If, 
by  its  terms,  it  is  limited  to  country  roads,  it  does  not  apply  to  a  . 
street  or  alley  within  the  limits  of  a  city.*'* 

59.  Estoppel. — It  has  been  held  that  a  municipality  cannot  by  its 
acts  or  conduct  be  estopped  to  open  or  use  a  street,**  but  the  weight 
of  authority  is  to  the  contrary.**  In  states  where  the  latter  doctrine 
obtains,  an  estoppel  arises  where  there  is  long-continued  nonuser  by 
the  municipality,  together  with  the  possession  by  private  parties  in 
good  faith  and  in  the  belief  that  its  use  as  a  street  has  been  aban- 
doned, and  the  erection  of  valuable  improvements  thereon  without 

4.  Basic  City  v.  Bell,  114  Va.  157,  9.  Buffalo  v.  Delaware,  etc.,  R.  Co., 
76  S.  E.  336,  Ann.  Cas.  1914A  1031 ;  lf>0  N.  Y.  84,  82  N.  E.  513,  16  L.R.A. 
Madison  v.  Mayors,  97  Wis.  399,  73   (N.S.)  506. 

N.  W.  43,  65  A.  S.  R.  127,  40  L.R.A.       Note :  26  L.R.A.  455  et  seq. 

635.  10.  Eble  v.  State,  77  Kan.  179,  93 

Notes:  29  A.  S.  R.  904;  26  L,RA.  Pae.  803,  127  A.  S.  R.  412. 
465.  11.  Note:  9  L.R.A.  94. 

5.  Pillabnry  ▼.  Brown,  82  Me.  450,       12.  Wallace  v.  Cable,  87  Kan.  835, 
19   Atl.   858,   9   L.R.A.   94;    Rex    v.  127  Pac.  5,  42  L.R.A.(N.S.)  587. 
Wfigl't,  3  B.  ft  Ad.  681,  23  E.  C.  L.       13.  Webb  v.  Demopolis,  95  Ala.  116, 
159,  12  Eng.  Rol.  Cas.  559  and  note.  13  So.  289,  21  L.R.A.  62;  Ralston  v. 

6.  Pillsbury  v.  Brown,  82  Me.  450,  Weston,  46  W.  Va.  544,  33  S.  E.  326, 
19  Atl.  858,  9  L.R.A.  94.  76  A.  S.  R.  834. 

7.  Clendaniel    v.   Conrad,   3   Boyce      Note:  46  L.R. A. (N.S.)  1211, 1212. 
(Del.)   649,  83  Atl.  1036,  Ann.  Cas.       14.  Orr  v.  O'Brien,  77  la.  253,  42 
1915B  968  and  note.     See  generally,  N.  W.  183,  14  A.  S.  R.  277  and  note; 
Eminent  Domain,  vol.  10,  p;  242.  Portland    v.    Inman-Poulsen    Lumber 

8.  Basic  City  v.  Bell,  114  Va.  157,  Co.,  66  Ore.  86,  133  Pac.  829,  Ann. 
76  S.  E.  336,  Ann.  Cas.  1914A  1031.       Cas.  1915B  400,  46  L.RJL.(N.S.)  1211 

Notes:  57  A.  S.  R.  766;  129  A.  8.  and  note. 
R.  619  et  seq.  Note:  26  L.R.A.  461,  46% 

See  also  snpra,  par.  20. 
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objection  from  the  municipality,  which  has  knowledge  thereof,  so 
that  to  reclaim  the  land  would  result  in  great  damage  to  those  in 
possession,**  So  ^  city  which  has,  without  objection,  permitted  a 
person  to  occupy  land  for  twenty  years  and  place  permanent  improve- 
ments thereon,  is  estopped  to  assert  that  a  portion  of  the  land  has 
been  dedicated  for  a  street  and  to  open  the  alleged  street  through 
the  tract  to  his  great  injury.**  And  a  city  is  estopped  to  open  streets 
through  property  upon  which  a  great  industrial  plant  has  been  placed 
at  its  solicitation,  so  long  as  they  are  occupied  for  the  purpose  of 
such  plant,  where  its  mayor,  upon  inquiry  by  the  owners  of  the  plant 
as  to  streets,  the  existence  of  which  through  the  property  was  doubt- 
ful, informed  them  that  if  they  existed  they  w6re  of  no  use  and 
would  never  be  claimed  by  the  city,  upon  which  information  the 
proprietors  acted  in  establishing  the  plant.*^  To  work  an  estoppel 
in  such  cases,  however,  the  party  asserting  it  must  have  been  induced 
by  the  acts  of  the  municipality  to  believe  that  there  was  no  street, 
and  must  have  changed  his  position  for  the  worse  in  reliance  thereon.** 
^  The  mere  fact  of  possession  by  private  parties  and  nonuser  by  the 
municipality  is  not  enough  to  work  an  estoppel,  especially  where  such 
possession  is  not  adverse ;  nor  is  mere  silence  on  the  part  of  the  munici- 
pality and  mere  acquiescence  in  the  use  of  the  street  by  one  having 
knowledge  of  the  facts.**  So  it  has  been  held  that  a  municipal  corpo- 
ration is  not  estopped  to  claim  a  duly  dedicated  highway  by  permitting 
it  to  be  inclosed  by  fences,  if  the  only  use  made  of  it  is*  as  a  corral 
for  horses  and  a  vegetable  garden.**  Nor  does  the  passage  of  ordi- 
nances for  the  condemnation  of  land  for  the  opening  of  an  alley, 
without  more,  estop  the  municipality  from  asserting  its  previous 
existence.*  It  has  even  been,  held  that  there  must  have  been  an 
adverse  possession  of  the  premises  and  a  complete  nonuser  of  the 
way  for  at  least  the  period  fixed  by  the  statute  of  limitations.*  It 
is  also  held  that  there  can  be  no  estoppel  before  the  street  is  needed 

16.  Baldwin  v,  Trimble,  85  Md.  396,  Cas.  1915B  400,  46  L.R.A.(N.S.)  1211. 
37  Atl.  176,  36  L.R.A.  489 ;  Lee  v.       18.  Basic  City  v.  Bell,  114  Va.  157, 

Harris,  206  lU.  428,  69  N.  E.  230,  99  76  S.  E.  336,  Ann.  Cas.  1914A  1031, 
A.  S.  R.  176;  Chicago  v.  Illinois  Steel       19.  Notes:  26  L.R.A.  462;  46  L.R.A. 

Co.,  229  111.  303,  82  N.  B.  286,  120  A.  (N.S.)  1213  et  seq. 
S.  R.  258;  Crocker  v.  Collins,  37  S.  C.      20.  Booth  v.  Prineville,  72  Ore.  298, 

327,  15  S.  E.  951,  34  A.  S.  R.  752.  143  Pac.  994,  L.R.A.1915B  lO&i. 

Notes:  5  L.R.A.  653;  26  L.R.A.  461,       1.  WaUace  v.  Cable,  87  Kan.  835, 

462;  46  L.R.A.(N.S.)  1213  et  seq.  127  Pac.  5,  42  L.R.A.(N.S.)  587. 

16.  Von    Tobel    v.    Lewistown,    41       2.  Orr  v.  O'Brien,  77  la.  253,  42  N. 
Mont.  226, 108  Pac.  910,  137  A.  S.  R.  W.  183,  14  A.  S.  R.  277. 

733.  Notes:   26   L.R.A.  462;   46   L.R.A. 

17.  Portland  v.  Inman-Ponlsen  Lum-   (N.S.)  1215, 1216. 
ber  Co.,  66  Ore.  86, 133  Pac.  829,  Ann. 
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for  public  use.*    Estoppel  to  remove  obstructions  is  considered  else- 
where in  this  article.^ 

Vacation 

60.  Right  to  Vacate. — ^Except  as  restricted  by  the  constitution,  the 
rtate's  power  is  plenary  in  respect  of  the  vacation  of  streets  and  high- 
ways within  its  borders,'  and,  subject  to  constitutional  limitations, 
Buch  vacation  may  be  effected  by  a  direct  enactment ;  •  or  the  legisla- 
ture may  ratify  an  agreement  by  a  town  whereby  a  street  is  vacated 
subject  to  the  right  to  reopen  it  when  needed.^  Even  after  the  power 
to  vacate  has  been  delegated  to  municipal  authorities  the  legislature 
may  revoke  it  in  part,  as  well  as  in  whole,  or,  without  any  express 
revocation,  may  itself  exercise  the  power.®  But  a  statute  vacating  a 
street  or  highway  will  not  be  given  a  retroactive  effect  so  as  to  confirm 
or  ratify  an  obstruction  in  the  way  from  its  inception,  and  before 
the  statute  took  effect,  unless  such  clearly  appears  to  have  been  the 
legislative  intention.*  The  right  of  towns,  counties  and  other  quasi 
municipalities  to  vacate  highways  within  their  territorial  limits  de- 
pends upon  the  provisions  of  the  statute.^®  Municipalities  have  no 
power  to  vacate  their  streets  in  the  absence  of  legislative  authority,** 
but  such  power  is  generally  conferred  upon  them  by  their  charters.** 

8.  Chase  v.  Oshkosh,  81  Wis.  313,  8.  Note:  46  A.  S.  R.  494. 

61  N.  W.  560,  29  A.  S.  R.  898,  15  9.  Duy  v.  Alabama  Western  R.  Co., 

L.R.A.  553.  175  Ala.  162,  57  So.  724,  Ann.  Cas. 

Note:  46  L.R.A.(N.S.)  1215, 1216.  1914C  1119. 

4.  See  infra,  par.  203.  10,  Note :  26  L.R.A.  824  et  seq.    See 

6.  Duy  V.  Alabama  Western  R.  Co.,  also  Eminent  Domain,  vol.  10,  p.  240. 

175  Ala.  162,  57  So.  724,  Ann,  Cas.  11.  Texarkana  v.  Leach,  66  Ark.  40, 

1914  C  1119.  48  S.  W.  807,  74  A.  S.  R.  68;  Marietta 

6.  Marietta  Chair  Co.  v.  Henderson,  Chair  Co.  v.  Henderson,  121  Ga.  399, 
121  Ga.  399,  49  S.  E.  312, 104  A.  S.  R.  49  S.  E.  312,  104  A.  S.  R.  156,  2  Ann. 
156,  2  Ann.  Cas.  83  and  note;  Cicero  Cas.  83  and  note;  Smith  v.  McDowell, 
Lumber  Co.  v.  Cicero,  176  111.  9,  51  148  111,  51,  35  N.  E.  141,  22  L.R.A. 
N.  E.  758,  68  A,  S.  R.  155,  42  L.R.A.  393. 

696;  Illinois  Malleable  Iron  Co,  v.  Lin-  Notes:  46  A.  S.  R.  494;  26  L.R.A. 

coin  Park,  263  111.  446,  105  N.  E.  336,  823. 

61  L.R.A.(N.S.)  1203;  Wales  v.  Stet-  12.  Marietta  Chair  Co.  v,  Hender- 
son, 2  Mass.  143,  3  Am.  Dec.  39;  State  son,  121  Ga.  399,  49  S.  E.  312,  104  A, 
V.  Park  Com're,  100  Minn.  150,  110  N.  S.  R.  156,  2  Ann.  Cas.  83  and  note; 
W.  1121,  9  L.R.A.(N.S.)  1045;  Paul  Augrusta  v.  Reynolds,  122  Ga.  754,  50 
V.  Carver,  24  Pa.  St.  207,  64  Am.  Dec.  S.  E.  998,  106  A.  S.  R,  147,  69  L.R.A. 
649;  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  564;  Smith  v.  McDowell,  148  111.  51, 
33  W.  Va.  1,  10  S.  E.  14,  5  L.R.A.  35  N.  E.  141,  22  L.R.A.  393;  Mt.  Car- 
371.  mel  v.  Shaw,  155  111.  37,  39  N.  E.  584, 
Notes:  46  A.  S.  R.  493,  494;  26  46  A.  S.  R.  311,  27  L.R. A.  580;  Cicero 
L.R.A.  821  et  seq.;  12  Eng.  Rul.  Cas.  Lumber  Co.  v.  Cicero,  176  111.  9,  51 
627  et  seq.  N.  E.  758,  68  A.  S.  R.  155,  42  L.R.A. 

7.  Transylvania  University  v.  Lex-  696;  Weage  v.  Chicago,  etc.,  R.  Co., 
ington,  3  B.  Hon.  (Ky.)  25,  38  Am.  227  III.  421,  81  N.  E.  424,  11  L.R.A. 
Dec  173.  (N.S.)  589;  Long  v.  Wilson,  119  la. 
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Nor  is  a  municipality  precluded  from  closing  a  street  or  alley  because 
it  was  conveyed  to  and  accepted  by  it  under  a  deed  providino;  that 
it  should  always  remain  free  and  open  as  a  public  way.**  Neither  does 
such  a  provision  necessarily  create  a  condition  subsequent*^  Power 
to  vacate  streets  is  generally  held  to  give  a  municipality  power  to 
vacate  a  part  of  a  street,  as,  for  example,  to  vacate  a  strip  on  each 
side  of  it  for  the  purpose  of  narrowing  it.*' 

61.  Conveoience,  Necessity,  and  Purpose. — Generally  a  hicjhway 
can  be  vacated  only  when  the  public  authorities  determine  tliat  it 
is  no  longer  required  for  the  public  use  or  convenience  *•  and  that 
there  is  a  public  necessity  for  its  vacation,*'  or  that  it' is  for  the 
public  benefit  that  such  action  be  taken, **^  either  by  relieving  thera 
of  the  expense  of  maintaining  a  street  or  highway  that  is  no  longer 
useful  to  the  public,  or  by  laying  out  a  new  way  in  its  place  which 
will  be  more  useful  and  convenient  to  them.**  Statutes  sometimei 
specifically  provide  that  before  a  street  can  be  vacated  it  must  appear 
that  the  vacation  will  be  of  benefit  to  the  city,  and  not  injurious  to 
the  owner  of  the  property  bordering  on  the  street.*®  There  is  a  con- 
flict of  authority  as  to  whether  a  municipality  has  authority  to  vacate 
a  street  and  then  devote  the  land  to  private  purposes.  Some  courts 
hold  that  the  validity  of  the  proceedings  is  not  affected  by  the  fact 
that  they  are  had  with  the  intention  of  devoting  the  land  to  such 
purposes,^  or  at  the  instance  and  request  and  primarily  for  the  benefit 

267,  93  N.  W.  282,  97  A.  S.  R.  315,  60  16.  Angusta  v.   Reynolds,  122  Ga. 

L.R.A.  720;  Tomlin  v.  Cedar  Rapids,  754,  50  S.  E.  998,  106  A.  S.  R.  117, 

ete.,  Light  Co.,  141  la.  599,  120  N.  W.  69  L.R.A.  564;  Smith  v.  MicDowell,  148 

93,22LR.A.(N.S.)  530;  State  v.  Park  111.  51,  35  N.  E.  141,  22  L.R.A.  393; 

Com'rs,   100   Minn.   150,   110   N.   W.  Mt.  Carmel  v,  Shaw,  155   111.  37,  39 

1121,  9  L.R.A.(N.S.)   1045;  Heinrich  N.  E.  584,  46  A.  S.  R.  311,  27  L.R.A. 

V.  St.  Louis,  125  Mo.  424,  28  S.  W.  626,  580 ;  Cicero  Lumber  Co.  v.  Cicero,  176 

46  A.  S.  R.  490  and  note;  Cummings  III.  9,  51  N.  E.  758,  68  A.  S.  R.  155,  42 

Realty,  etc.,  Co.  v.  Deere,  208  Mo.  06,  L.R.A.  696. 

106  S.  W.  496,  14  L.R.A.(N.S.)  822;  17.  Pearsall    v.    Eaton    County,   74 

Lindsay  v.   City  of  Omaha,  30  Neb.  Mich.  558,  42  N.  W.  77,  4  L.R.A.  193. 

512,  46  N.  W.  627,  27  A.  S.  R.  415  and  18.  Marietta  Chair  Co.  v.  Hender- 

note;  Egererv.  New  York,  etc.,  R.  Co.,  son,  121  Ga.  399,  49  S.  E.  312,  104 

130  N.  Y.  108,  29  N.  E.  95,  14  L.R.A.  A.  S.  R,  156,  2  Ann.  Cas.  83. 

381;  Freeman  v.  Centralia,  67  Wash.  Note:  26  L.R.A.  823  et  seq.,  830  et 

142,  120  Pac.  886,  Ann.  Cas.  1913D  seq. 

786.  19.  Marietta  Chair  Co.  v.  Honder- 

Note:  26  L.R.A.  823  et  seq.  son,  121  Ga.  399,  49  S.  E.  312,  104 

13.  Henderson  v.  Lexington,  132  Ky.  A.  S.  R.  156,  2  Ann.  Cas.  83. 

390,  111  S.  W.  318,  22  L.R.A.(N.S.)  20.  Gargan  v.  Louisville,  etc.,  R,  Co., 
20.  89  Ky.  212,  12  S.  W.  259,  6  L.R.A. 

14.  See  supra,  par.  22.  340. 

16.  Mt.  Carmel  v.  Shaw,  155  Til.  37,  1.  Tomlin  v.  Cedar  Rapids,  eta, 
39  N.  E.  584,  46  A,  S.  R.  311,  27  Light  Co.,  141  Ta.  599,  120  N.  W.  93, 
L.R.A.  580.  22  L.R.A.(N.S.)  530  and  note;  Free- 

Notes:  46  A.  S.  R.  494;  2  Ann.  Cas.  man  v.  Centralia,  67  Wash.  142,  120 
88.  Pac.  886,  Ann.  Cas.  l9l3D  786. 
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of  property  owners  whose  property  will  be  benefited  thereby.*  Others 
take  the  position  that  a  highway  cannot  lawfully  be  vacated  for  the 
benefit  of  a  private  individual  or  corporation.*  It  is  sometimes  held 
that  express  statutory  authority  is  necessary  to  authorize  a  vacation 
for  purely  private  purposes,^  and  that  the  right  to  do  so  is  not  con- 
ferred by  general  charter  power  to  vacate  streets.*  Even  under  this 
rule,  however,  an  ordinance  vacating  a  strip  upon  each  side  of  a  street 
for  the  purpose  of  narrowing  it  is  not  invalidated  by  a  provision  that 
such  strip  is  donated  and  eiven  to  the  abutting  lot  owners,  where 
the  vacated  strip  would  revert  to  them  in  any  event  by  operation 
of  law.*  Nor  will  the  fact  that  a  corporation  or  an  individual  may 
be  interested  in  or  benefited  by  the  closing  of  the  way,  or  may  defray 
a  part  of  the  expense  incident  thereto,  prevent  the  municipality 
from  closing  it  if  the  public  will  also  be  benefited  thereby.*  It  has 
also  been  held  that  the  rule  is  not  violated  by  requiring  tracks  of  a 
railroad  company  which  are  properly  in  the  street  to  be  elevated  on  a 
solid  embankment  for  public  protection  and  welfare,  and  vacating 
the  portion  of  the  street  covered  by  the  embankment.^  If  the  munic- 
ipality has  the  fee  of  the  street,  it  may  sell  it  to  private  parties  after 
it  has  regularly  vacated  the  same  and  tendered  or  paid  fair  damages 
to  the  abutting  owners.* 

62.  Conclusiveness  of  Findings  as  to.  Necessity  and  Purpose. — The 
question  of  the  necessity  of  closing  a  street  or  highway,  as  distin- 
guished from  the  question  of  public  purpose  or  use,  belongs  exclu- 
sively to  the  legislative  department  of  the  government.*  So  where  the 
power  exists  in  a  municipality,  it  is  for  the  municipal  authorities 
to  determine  when  it  shall  be  exercised,  and  their  action  in  this 
regard  will  not  be  reviewed  by  the  courts  in  the  absence  of  fraud,** 

2.  EiK^ers  v.  Friday,  78  Neb.  510,       5.  Mt.  Carmel  v.  Shaw,  155  III.  37, 
111  N.  VV.  140,  15  Ann.  Cas.  685.  39  N.   E.  584,  46  A.   S.  R.  311,  27 

3.  Marietta  Chair  Co.  v.  Henderson,  L.R.A.  580. 

121  Ga.  399,  49  S.  E.  312,  104  A.  S.  6.  Henderson  v.  Lexington,^  132  Ky. 

R.  156,  2  Ann.  Cas.  83;  Weage  v.  Clii-  390,  111  S.  W.  318,  22  L.R.A.(N.S.) 

cago,  etc.,  R.  Co.,  227  111.  421,  81  N.  20. 

E.  424,  11  L.R.A.(N.S.)  589;  Hender-  7.  Weage  v.  Chicago,  etc.,  R.  Co., 

8on  V.  Lexington,  132  Ky.  390,  111  S.  227  111.  421,  81  N.  E.  424,  11  L.R.A. 

W.  318,  22  L.R.A.(N.S.)'20;  Van  Wit-  (N.S.)  589  and  note. 

een  v.  Gutman,  79  Md.  405,  29  AU.  8.  Lindsay  v.  Omaha,  30  Neb.  512^ 

608,  24  L.R.A.  403.  46  N.  W.  627,  27  A.  S.  R.  415. 

Note:  22  L.R.A.(N.S.)  531  et  seq.  9.  Henderson  v.  Lexington,  132  Ky. 

4.  Smith  V.  McDowell,  148  111.  51,  390,  111  S.  W.  318,  22  L.R.A.(N.S.) 
35  N.  E.  141,  22  L.R.A.  393;  Mt.  Car-  20. 

mel  V.  Shaw,  155  111.  37,  39  N.  E.  584,       10.  State  v.  Park  Comers,  100  Minn. 

46  A.  S.  R.  311,  27  L.R.A.  580;  Cicero  150,  110  N.  W.  1121,  9  L.R.A.(N.S.) 

Lumber  Co.  v.  Cicero,  176  111.  9,  51  1045;  Heinrich  v.  St.  Louis,  125  Mo. 

N.  E.  758,  68  A,  S.  R,  155,  42  L.R.A.  421,  48  S.  W.  626,  46  A.  S.  R.  41)0 

696.  and  note;  Cummings  Realty,  etc.,  Co. 

Note:  22  L.R.A.(N.S.)  532.  v.  Deere,  208  Mo.  66,  106  S.  W.  496, 
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or  a  manifest  abuse  of  discretion.**  The  court  cannot  control  or 
revise  such  decision  on  the  ground  of  inexpediency,  injustice,  or 
impropriety.**  Nor  will  it  inquire  into  the  motives  of  the  tribunal 
to  which  the  matter  is  committed  where  there  is  no  allegation  of 
fraud,*'  or  unless  it  is  manifest  that  a  flagrant  wrong  has  been  per- 
petrated upon  the  public  and  valuable  rights  have  been  surrendered 
ostensibly  for  the  public  good,  but  really  for  the  benefit  of  private 
individuals.  So  while  the  question  whether  or  not  the  closing  of  a 
street  or  highway  if  for  a  public  purpose  is  one  for  the  courts,  and  the 
legislature  cannot  deprive  them  of  jurisdiction  to  pass  upon  it,  yet  the 
mere  failure  of  a  statute  authorizing  a  municipal  corporation  to  close 
streets  and  alleys,  to  provide  for  the  submission  of  this  question  to  the 
court,  will  not  render  the  statute  unconstitutional,  since  the  court  will 
assume  that  there  was  no  intention  to  deprive  it  of  control  of  the 
matter.  As  a  rule,  in  such  cases,  the  court  will  permit  the  defendants 
to  make  the  issue  and  present  evidence  in  support  of  it,  but  it  may 
refuse  to  do  so  where  it  is  manifest  from  the  pleadings  and  proceed- 
ings that  such  closing  is  for  the  public  interest.**  The  presumption 
is  that  a  street  or  highway  was  vacated  in  the  interest  of  the  public 
and  that  its  vacation  was  necessary  for  public  purposes,  and  the  bur- 
den of  showing  to  the  contrary  will  be  put  upon  the  persons  who 
object  to  the  proceeding.** 

63.  Procedure. — ^The  various  statutes  control  as  to  the  body  to 
which  the  matter  of  vacating  streets  and  highways  is  intrusted  ^*  and 
as  to  the  procedure  to  procure  such  vacation,*^  and  to  effectuate  a 
valid  vacation  the  statutory  procedure  must  be  followed.*®  A  petition 
or  consent  by  the  property  owners  is  sometimes  niade  a  condition 
precedent  to  vacation,*'  but  their  consent  is  not  necessary  where  the 
statute  does  not  require  it.*^  City  charters  sometimes  provide  that 
no  street  can  be  vacated  unless  authorized  by  the  legal  voters  of  the 

14  L.R.A.(N.S.)  822;  Tilly  v.  Mitchell,  14.  Henderson  v.  Lexington,  132  Ky. 

etc.,  Co.,  121  Wis.  1,  98  N.  W.  909,  390,  111  S.  W.  318,  22  L.R.A.(N.S.) 

105  A.  S.  R.  1007.  20. 

Notes:   26  L.R.A.  830;  22  L.R.A.  16.  Henderson  v.  Lexington,  132  Ky 

(N.S.)  531.  390,  111  S.  W.  318,  22  L.R.A.(N.S.) 

11.  Mt.  Camel  v.  Shaw,  155  III.  37,  20;  Tilly  v.  Mitchell,  etc.,  Co.,  121 
39  N.  E.  584,  46  A.  S.  R.  311,  27  Wis.  1,  98  N.  W.  969,  105  A.  S.  R 
L.R.A.  580.  1007. 

12.  TiUy  V.  Mitchell,  etc.,  Co.,  121  Note:  22  L.R.A.(N.S.)  53L 

Wis.  1,  98  N.  W.  969,  105  A.  S.  R.  16.  Notes:    46    i'.    S.   R.   494;   26 

1007.  L.R.A.  823  et  seq. 

13.  Enders  v,  Friday,  78  Neb.  510,  17.  Note:  26  L.R.A.  823  et  seq. 
Ill  N.  W.  140,  15  Ann.   Cas.  685;  18.  Note:  46  A.  S.  R.  494. 
Freeman  v.  Centralia,  67  Wash.  142,  19.  Notes:  26  L.R.A.  832;  2  Ann. 
120  Pac.  886,  Ann.  Cas.  1913D  786.  Cas.  88. 

Notes :  46  A.  S.  R.  494,  495 ;   22      20.  Note :  2  Ann.  Caa.  88. 
L.R.A.(N.S.)    531;  Ann.  Cas.  1912A 
717, 
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city.*  The  form  and  contents  of  such  apetition  or  application,  when 
required,  are  regulated  entirely  by  the  statute,  and  the  statutory 
requirements  must  of  course  be  complied  with.*  In  the  case  of  cities 
it  is  sometimes  provided  that  the  council  may  adopt  an  ordinance 
directing  the  closing  of  a  street,  alley,  or  public  way,  and  thereupon 
an  action  shall  be  instituted  against  the  owners  of  ground  in  the 
squares  or  lots  divided  by  the  street,  alley,  or  way  proposed  to  be 
closed;  and,  if  they  object  to  the  closing,  the  court  shall  impanel 
a  jury  to  hear  evidence  and  determine  the  amount  of  compensation 
to  be  paid.  In  the  absence  of  fraud  or  collusion,  only  the  persons 
whose  property  abuts  upon  or  adjoins  the  way  sought  to  be  vacated 
are  necessary  parties.*  Mandatory  provision  is  generally  made  for 
giving  notice  to  those  persons  whose  interests  will  be  affected  by  the 
proceedings.*  Provision  is  often  made  for  the  appointment  of  view- 
erSy  who  are  required  to  investigate  and  report  for  or  against  the 
vacation.*  The  presumption  is  that  the  requirements  of  the  statutes 
have  been  complied  with  by  the  viewers,  and  therefore  it  is  not  neces- 
sary specially  so  to  state  in  the  report,  unless  specially  required  by 
the  acts  regulating  the  subject.  The  absence  of  a  formal  averment 
as  to  the  ownership  of  the  land  on  which  benefits  are  assessed  is 
immaterial  where  that  fact  is  necessarily  inferred  from  the  report 
as  a  whole.*  It  is  not  an  abuse  of  discretion  in  the  trial  court  to 
submit  the  question  of  damages  to  be  awarded  the  various  abutting 
owners  to  one  jury,  where  the  questions  in  all  the  cases  are  the  same 
except  the  mere  question  of  the  amount  of  damages  to  which  each  is 
entided.' 

64.  Right  to  Compensation  or  Damages. — ^It  has  been  held  that  the 
vacation  of  a  highway  or  street  is  not  an  injury  to  the  abutting 
owners  within  the  provisions  of  the  constitution  requiring  compensa-. 
tion,  and,  in  the  absence  of  special  legislative  provision  for  damages, 
none  can  be  recovered.*  But  the  general  rule  is  that  persons  specially 
injured  by  the  vacation  are  entitled  to  recover  such  damages  as  they 

1.  LBmm  V.  Chicago,  etc.,  R.  Co.,  45  7.  Henderson  v.  Lexington,  132  Ky. 
Minn.  71,  47  N,  W.  465,  10  L.R.A.  390,  111  S.  W.  318,  22  L.R.A.(N.S.) 
268.  20. 

2.  Note:  26  L.R.A.  832.  8.  Levee  Dist.  v.  Farmer,  101  Cal. 

3.  Henderson  v.  Lexington,  132  Ky.  178,  35  Pac.  596,  23  L.R.A.  388:  East 
390,  111  S.  W.  318,  22  L.R.A.(N.S.)  St.  Louis  v.  OTlynn,  119  111.  200,  10 
20.  N.  E.  395,  59  Am.  Rep.  795;  Paul  v. 

4.  Moffitt  V.  Brainard,  92  la.  122,  60  Carver,  24  Pa.  St.  207,  64  Am.  Dec. 
N.  W.  226,  26  L.R.A.  821  and  note;  649. 

Pearsall  v.  Eaton  County,  74  Mich.       Notes:  46  A.  S.  R.  494,  497;  14 

558,  42  N.  W.  77,  4  L.R.A.  193.  L.R. A.  370,  371 ;  26  L.R. A.  663 ;  39 

6.  Note :  26  L.R.A.  829,  830.  L.R.A.  68;   2  L.R.A.(N.S.)    269;   36 

6.  In  re  Melon  St.,  182  Pa.  St.  397,  L.R.A.(N.S.)  1120, 1121;  15  Ann.  Caa. 

38  Atl.  482,  38  L.R.A.  275.  690. 
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may  sustain  even  in  the  absence  of  a  statute  providing  therefor,* 
and  statutes  in  a  number  of  states  now  specifically  provide  for  the  pay- 
ment of  compensation  under  such  circumstances.*^  And  the  failure 
of  a  statute  authorizing  the  vacation  to  provide  for  compensation  does 
not  render  it  unconstitutional  where  there  is  a  general  law  provid- 
ing a  method  for  ascertaining  the  compensation  to  be  paid  in  all  such 
cases.**  Some  courts  hold  that  where  the  plaintiff's  premises  do  not 
abut  immediately  on  the  vacated  portion  of  the  street,  and  no  part 
of  his  property  is  actually  taken,  the  ascertainment  and  payment  of 
damages  is  not  a  condition  precedent  to  the  right  to  vacate,  but  that 
his  remedy  is  by  an  action  for  damages.**  So  also,  it  has  been  held, 
the  property  owner's  remedy  is  by  action  for  damages,  and  not  by 
certiorari.**  In  any  event  the  right  to  payment  in  advance  is  waived 
by  permitting  the  street  to  be  closed  without  instituting  proceedings 
to  prevent  it  until  payment  is  made.**  The  damages  awarded  are 
personal  and  belong  to  the  person  owning  the  land  at  the  time,  and 
will  not  pass  to  a  purchaser  except  as  specially  granted  or  mentioned 
in  the  deed.  They  neither  run  with  the  land,  nor  pass  by  a  convey- 
ance thereof.**  It  has  been  held  that  abutting  property  owners  can* 
not  compel  without  compensation  the  removal  of  telephone  poles  from 
a  vacated  street,  which  were  placed  there  under  municipal  authority 
by  one  not  made  a  party  to  the  vacation  proceedings.**    No  action 

9.  Bannon  v.  Rohmeiser,  90  Kv.  48,  111  N.  W.  140,  15  Ann.  Cas.  685  and 

13  S.  W.  444,  29  A.  S.  R.  355;  Bender-  note;  Cram  v.  Laconia,  71  N.  H.  41, 

son  V.  Lexington,  132  Ky.  390,  111  S.  51  Atl.  635,  57  L.R.A.  282;  Newark 

W.  318,  22  L.R.A.(N.S.)  20;  Pearsall  v.  Halt,  79  N.  J.  L.  548,  77  Atl.  47, 

V.  Eaton  County,  74  Mich.  558,  42  N.  30  L.R.A.(N.S.)  637  and  note;  In  re 

W.  777,  4  L.R.A.  193;  Vanderburgh  Melon  St.,  182  Pa.  St.  397,  38  Atl.  482, 

V.  Minneapolis,  98  Minn.  329,  108  N.  38  L.R.A.  275. 

W.  480,  6  L.R.A.(N.S.)    741;   Hein-  Notes:  46  A.  S.  R.  498;  26  L.R.A. 

r\ch  V.  St.  Louis,  125  Mo.  424,  28  S.  665;    2    L.R.A.(N.S.)    270,    271;    36 

W.  626,  46  A.  S.  R.  490  and  note;  L.R.A.(N.S.)   1116  et  seq.;  Ann.  Cas. 

Lindsay  v.   Omaha,  30   Neb.   512,  46  1913D  791,  792. 

N.  W.  627,  27  A.  S.  R.  415  iand  note.  11.  Marietta  Chair  Co.  v.  Hender- 

Notes:  26  L.R.A.  662,  823  et  seq.;  son,  121  Ga.  399,  49  S.  E.  312,  104 

2  L.R.A.(N.S.)  269;  15  Ann.  Cas.  687  a.  S.  R.  156,  2  Ann.  Cas.  83. 

et  seq.;  Ann.  Cas.  1913D  /90.  12.  Vanderburgh  v.  Minneapolis,  98 

Se^e  also  Eminent  Domain,  vol.  10,  ^v^j^^    309^  iqq  n.  W.  480,  6  L.R.A. 

'loTEast  St.  Louis  v.  O'Flynn,  119  ^\f'}  ^?-*a„     n^     aoo 

m.  200,  10  N.  E.  395,  59  Am.  Rep.  Jl^^!:  ^^.^"J^'  ^^^-  f^'         .,     -^« 

795;  Van  Witsen  v.  Gutman,  79  Md.  ^  ^^-  ?^7il^':^/-J^^!^?L^*,?^^^^^ 

405,  29  Atl.  608,  24  L.R.A.  403;  Gor-  ^^'  ^13,  101  N.  W.  1120,  68  L.R.A. 

man  Evanorelical,  etc.,  v.  Baltimore,  123  306. 

Md.  142,  90  Atl.  983,  52  L.R.A.(N.S.)  14.  Marietta  Chair  Co.  v.  Hender- 

889;    Pearsall    v.    Eaton    County,    74  son,  121  Ga.  399,  49  S.  E.  312,  104  A. 

Mich.  558,  42  N.  W.  77,  4  L.R.A.  193;  S.  R.  156,  2  Ann.  Cas.  83. 

Buhl  V.  Fort  St.  Union  Depot  Co.,  98  Note:  15  Ann.  Cas.  688. 

Mich.  596,  57  N.  W.  829,  23  L.R.A.  16.  Note:  26  L.R.A.  6G5. 

392;  Enders  ▼.  Friday,  78  Neb.  510,  16.  Louisville,  etc.,  R.  Co.  v.  Rassell- 
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can  be  maintained  against  a  private  person  or  coi'poration,  as  for 
example,  a  railroad  company,  claimed  to  have  taken  possession  of  the 
vacated  portion  of  the  street,  in  the  absence  of  a  showing  that  it  has 
taken  any  steps  for  the  purpose  of  devoting  the  same  exclusively  to 
its  use  and  purposes.*' 

65.  Necessity  for  Special  Injury. — ^To  warrant  a  recovery  in  any 
case  it  must  appear  that  the  complaining  party  has  suffered  some 
special  damage  differing  in  kind  and  not  merely  in  degree  from 
that  sustained  by  the  general  public.*®  It  is  not  enough  that  the  vaca- 
tion results  merely  in  some  inconvenience  to  his  accesS)  or  compels 
a  more  circuituous  route  of  access,  or  a  diversion  of  travel  in  front 
of  the  premises,  and  a  consequent  diminution  of  value.**  If  the 
vacation  cuts  off  his  only  means  of  access  to  his  property  from  the 
main  public  ways,  then  he  is  entitled  to  recover  whether  his  prop- 
erty fronts  upon  the  vacated  portion  of  the  way  or  not.*®    On  the 

ville  Home  Telephone  Co.,  163  Ky.  Notes:  26  L.R.A.  663  et  seq.;  52 

415, 173  S.  W.  1105,  L.R.A.1915E  138.  L.R.A.(N.S.)  890. 

17.  Vanderburgh  v.  Minneapolis,  98  19.  Park  City  Yacht  Club  v.  Bridge- 
Minn.  329,  108  N.  W.  480,  6  L.R.A.  port,  85  Conn.  366,  82  Atl.  1035,  39 
(N.S.)  741.  L.R.A.(N.S.)  478;  Dantzer  v.  Indian- 

18.  East  St.  Louis  v.  O'Flynn,  119  apolis  Union  R.  Co.,  141  Ind.  604,  39 
lU.  200,  10  N.  E.  d95,  59  Am.  Rep.  N.  E.  223,  50  A.  S.  R.  343,  34  L.R.A. 
795;  Chicago  v.  Burcky,  158  111.  103,  769;  German  Evangelical  v.  Baltimore, 
42  N.  E.  178,  49  A.  S.  R.  142,  29  123  Md.  142,  90  AU.  983,  52  L.R.A. 
L.R.A.  568;  Illinois  Malleable  Iron  Co.  (N.S.)  889  and  note;  Davis  v.  Hamp- 
V.  Lincoln  Park,  263  III.  446,  105  N.  shire  County,  153  Mass.  218,  26  N.  E. 
E.  336,  51  L.R.A.(N.S.)  1203;  Dant-  848,  11  L.R.A.  750;  Stanwood  v.  Mal- 
zer  V.  Indianapolis  Union  R.  Co.,  141  den,  157  Mass.  17,  31  S.  E.  702,  16 
Ind.  604,  39  N.  E.  223,  50  A.  S.  R.  L.R.A.  591;  Buhl  v.  Fort  SL  Union 
343,  34  L.R.A.  769;  Davis  v.  Hamp-  Depot  Co.,  98  Mich.  596,  57  N.  VV.  829, 
shire  County,  153  Mass.  218,  26  N.  E.  23  L.R.A,  392;  Enders  v.  Friday,  78 
848,  11  L.R.A.  750  and  note;  Hyde  ^eb.  510,  111  N.  W.  140,  15  Ann. 
▼.  FaU  River,  189  Mass.  439,  75  N.  E.  ^^\r^^^  ^?,^  ^?*®in '??•  ^k^  r^??*?' 
953,   2   L.R.A.(N.S.)    269   and   note;  g/*  ^'  ^>  ^^  ^^'  ^^^'  ^^  ^•^•^• 

t'^^l  \L''%\^^^''\oa^oi  ^''S  f      20.  Duy  V.  Alabama  Western  R.  Co., 

Mich.  696    67  N   W.  829,  23  L.R.A  ^75  Ala.  162,  57  So.  724,  Ann.  Cas! 

392;  Vanderburgh  v.  Minneapolis,  98  1914c  mg.  McCann  v.  Clarke  Coun- 

Mmn.  329,  108  N.  W.  480,  6  L.R.A.  ty,  149  la.  13,  127  N.  W.  1011,  36 

(N.S.)  741;  Heinrich  v.  St.  Louis,  126  L.R.A. (N.S.)  1115  and* note;  Peareall 

Mo.  424,  28  S.  W.  626,  46  A.  S.  R.  v.   Eaton    County,   74  Mich.   558,  42 

490  and  note;  Enders  v.  Friday,  78  N.  W.  77,  4  L.R.A.  193;   Enders  v. 

Neb.  510,  111  N.  W.  140, 15  Ann.  Cas.  Friday,  78  Neb.  510,  111  N.  W.  140, 

685  and  note;   Cram  v.  Laconia,  71  16  Ann.  Cas.  685  and  note;  Egerer  v. 

N.  H.  41,  51  Atl.  635,  57  L.R.A.  282 ;  New  York,  etc.,  R.  Co.,  130  N.  Y.  108, 

Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio  29  N.  E.  95,  14  L.R.A.  381;  Kinnear 

St.  264,  62  N.  E.  341,  87  A.  S.  R.  Mfg.  Co.  v.  Beatty,  65  Ohio  St.  264, 

600;  In  re  Melon  St.,  182  Pa.  St.  397,  62  N.  E.  341,  87  A.  S.  R.  600;  Free- 

38  Atl.  482,  38  L.R.A.  275;  Freeman  man  v.  Centralia,  67  Wash.  142,  120 

▼.  Centralia,  67  Wash.  142,  120  Pao.  Pac.  886,  Ann.  Cas.  1913D  786. 
886,  Ann.  Cas,  1913D  786.  Note:  14  L.R.A.  370. 
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other  hand,  it  is  very  generally  held  that  if  his  property  does  not 
abut  on  the  vacated  portion  of  the  street  and  he  is  not  deprived  of 
the  only  reasonable  means  of  access  thereto,  he  is  not  entitled  to 
compensation/  at  least  unless  he  suffers  some  other  special  damage.' 
Many  courts,  however,  hold  that  he  is  entitled  to  compensation  where 
all  access  from  his  property  to  the  system  of  streets  in  one  direction 
is  cut  off,*  so  that  his  property  is  left  at  the  end  of  a  cul-de-sac;* 
at  least  where  the  market  value  of  the  property  is  lessened  thereby.* 
In  some  jurisdictions  the  abutting  owners  are  entitled  to  damages 
where  the  street  in  front  of  their  premises  is  narrowed  by  a  partial 

1.  Park  City  Yacht  Club  v.  Bridge-  Minn.  329,  108  N.  W.  480,  6  L.R.A. 
port,  85  Conn.  366,  82  Atl.  1035,  39  (N.S.)  741;  Heinrich  v.  St.  Louis,  125 
L.R.A.(N.S.)  478;  East  St.  Louis  v.  Mo.  424,  28  S.  W.  626,  46  A.  S.  E. 
O'Flynn,  119  111.  200,  10  N.  E.  395,  490. 

59  Am.  Rep.  795;  Illinois  Malleable       Notes:  2  L.R.A.(N.S.)  269  et  seq.; 

l^^°M^*'i^^5^"'^^^'VW/Ml^";o1.^^^  15  ^"'^^  Cas.  689;  Ann.  Cas.  1913D 
105  N.  E.  336,  51  L.R.A.(N.S.)  1203;   yg^ 

Dantzer  v.  Indianapolis  Union  R.  Co.,  m    t>««i,  r«:*«  v    i.4.r«ii.«-D-j-. 

141  Ind.  604,  39  N   E.  223,  50  A.  S  \  ^.^J^    *^  I«r    b^a^/'iSTx^^^ 

R.  343,  34  L.R.A.  769;  German  Evan-  ^'^  ^.^^  oT^f  ^A,^^  ^^-  \fh,Z^ 

gelical,  etc.,  v.  Baltimore,  123  Md.  142,  h?-:^;^?;?*^^'.^'  S^'l^^F.!'  P^^^H^' 

90  Atl.  983,  52  L.R.A.(N.S.)  889  and  1^8  !"•  103.  42  N.  E.  178,  49  A.  S.  R. 

note;  Davis  v.  Hampshire  County,  153  1^2,  29  L.R.A.  568;  Bannon  v.  Roh- 

Mass.  218,  26  N.  E.  848,  11  L.R.A.  reiser,  90  Ky.  48,  13  S.  W.  444,  29 

750;  Stanwood  v.  Maiden,  157  Mass.  A.  S.  R.  355;  German  Evangelical,  etc., 

17,  31  N.  E.  702, 16  L.R.A.  591;  Hyde  v.  Baltimore,  123  Md.  142,  90  Atl.  983, 

V.  Fall  Rivrf,  189  Mass.  439,  75  N.  E.  52  L.R.A.(N.S.)  889;  Vanderburgh  v. 

953,  2   L.R.A.(N.S.)    209   and   note;  Minneapolis,  98  Minn.  329,  108  N.  W. 

..  Buhl  V.  Fort  St.  Union  Depot  Co.,  98  480,  6  L.R.A.(N.S.)   741;  Newark  v. 

Mich.  596,  57  N.  W.  829,  23  L.R.A.  Hatt,  79  N.  J.  L.  548,  77  AU.  47,  30 

392;  Enders  v.  Friday,  78  Neb.  510,  L.R.A.(N.S.)  637  and  note. 

Ill  N.  W.  140,  15  Ann.  Cas.  685  and  Notes:  2  L.R.A.(N.S.)  270,  271;  16 

note;  Cram  v.  Laconia,  71  N,  H.  41,  ^.nn.  Cas.  689. 

51  Atl.  635,  57  L.R.A.  282;  Kinnear  A  village  and  a  railroad  company, 

Mfg.  Co.  V.  Beatty,  65  Ohio  St.  264,  62  which,    in    order   to   abolish   a   grade 

N.  E.  341,  87  A.  S.  R.  600 ;  Freeman  crossing,  construct  a  subway,  vacating 

V.  Centralia,  67  Wash.  142,  120  Pac.  the  surface   crossing,   thereby   divert- 

886,  Ann.  Cas.  1913D  786  and  note.  "ig  travel  from  the  space  between  the 

Notes:  46  A.  S.  R.  498;  11  LR.A.  crossing  and  the  entrance  to  the  sub- 

750;  14  L.R.A.  371;  26  L.R.A.  664;  way,  and  depreciating  the  value  of  the 

30  L.R.A.(N.S.)  637  et  seq.;  3G  L.R.A.  abutting  business  property,  are  liable 

(N.S.)  1118,  1119;  15  Ann.  Cas,  689;  for   the   injuries   thereby   caused   the 

Ann.  Cas.  1913D  793.  owner.    Schimmelmann  v.  Lake  Shore, 

2.  Freeman  v.  Centralia,  67  Wash,  etc.,  R.  Co.,  83  Ohio  St.  356,  94  N.  E. 
142,  120  Pac.  886,  Ann,  Cas.  1913D  840,  36  L.R.A.(N.S.)  1164. 

786  and  note.  5.  Vanderburgh  v.  Minneapolis,  98 

Notes:   11   L.R.A.  750;   52   L.R.A.  Minn.  329,  108  N.  W.  480,  6  L.R.A. 

(N.S.)  892,  893;  15  Ann.  Cas.  689.       (N.S.)  741;  Newark  v.  Hatt,  79  N.  J. 

3.  Gargan  v.  Louisville,  etc.,  R.  Co.,  L.  548,  77  Atl.  47,  30  L.R.A.(N.S.) 
89  Ky.  212,  12  S.  W.  259,  6  L.R.A.  637;  In  re  Melon  St,  182  Pa.  St,  397, 
340;  Vanderburgh  v.  Minneapolis,  98   38  Atl.  482,  38  L,R.A.  275. 
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vacation,*  even  where  the  portion  vacated  is  on  the  opposite  side 
of  the  street.' 

66.  Measure  of  Damages. — ^The  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  property  before  and  after  the  vacation,®  or, 
in  other  words,  the  depreciation  in  its  market  value.*  To  sustain  the 
right  of  a  claimant  to  compensation,  it  must  appear  that  the  loss  results 
from  the  depreciation  in  value  of  his  land  because  of  the  change  in 
the  street;  and  his  loss  must  be  direct  and  proximate,  and  so  obvious 
and  substantial  as  to  admit  of  calculation.**  Diversion  of  travel  from 
passing  the  plaintiff's  premises  is  a  proper  element  of  damages  where 
a  change  in  the  street  involving  a  vacation  of  a  part  of  it  results  in 
leaving  his  property  on  a  cul-de-sac.**  So  the  existence  of  a  space 
under  a  public  viaduct,  which  may  be  used  for  the  public  who  shall 
make  use  of  an  alley  to  reach  property  of  the  abutting  owner,  to 
turn  their  vehicles  to  facilitate  egress,  may  be  taken  into  consideration 
in  estimating  the  damage  to  his  property  by  closing  one  end  of  the 
alley,  although,  by  contract  with  the  city,  a  depot  company  has  been 
given  a  right  to  use  such  space  in  perpetuity,  if  the  use  by  the  depot 
company  is  not  exclusive.  But  no  allowance  can  be  made  for  the 
loss  occasioned  by  injury  to  the  abutting  owner's  business.**  The 
right  to  damages  becomes  perfect  when  the  street  is  vacated,  and 
cannot  be  diminished  by  any  action  which  the  plaintiff  may,  in  the 
future,  take  for  the  purpose  of  mitigating  the  injuries  done  to  him, 
as  for  example  by  his  subsequently  opening  streets  on  his  lands  by 
means  of  which  access  and  egress  to  and  from  them  may  be  had.** 
If  legal  injury  is  pleaded  the  degree  of  injury  and  the  amount  of 
damages  recoverable  therefor  is  a  question  of  fact,**  and  the  award 
of  a  jury  thereon  will  not  be  distiu'bed  on  appeal  in  the  absence  of 
anything  to  indicate  that  it  was  the  result  of  passion  or  prejudice.** 

67.  Right  to  Injunctive  Relief. — To  entitle  a  property  owner  to 
injunctive  relief  against  the  vacation  of  a  street  or  highway  he  must 
show  that  he  will  suffer  a  special  or  peculiar  injury,  and  not  merely 
such  inconvenience  as  is  cast  upon  all  other  persons  of  that  neighbor- 

6.  White  V.  Northwestern,  etc.,  R.  port,  85  Conn.  366,  82  Atl.  1035,  39 
Co.,  113  N.  C.  610,  18  S.  E.  330,  37  L.R.A.(N.S.)  478. 

A.  S.  R.  639,  22  L.R.A.  027.  12.  Henderson  v.  Lexington,  132  Ky. 

7.  Note:  36  L.R.A.(N.S.)   1119.         390,  111  S.  W.  318,  22  L.R.A.(N.S.) 

8.  Heinrich  v.   St.  Louis,  125  Mo.  20. 

424,  28  S.  W.  626,  46  A.  S.  R.  490.  13.  Chicago  v.  Burcky,  158  HI.  103, 

Note:  36  L.R.A.(N.S.)  1118.  42  N.  E.  178,  49  A.  S.  R.  142.  29 

9.  Henderson  v.  Lexington,  132  Ky.   L.R.A.  568. 

390,  111  S.  W.  318,  22  L.R.A.(N.S.)  14.  Dantzer  v.  Indianapolis  Union 

20 ;  In  re  Melon  St.,  182  Pa.  St.  397,  R.  Co.,  141  Ind.  604,  39  N.  E.  223,  50 

38  Atl.  482,  38  L.R.A.  275.  A.  S.  R.  343,  34  L.R.A.  769. 

10.  In  re  Melon  St.,  182  Pa.  St.  397,  15.  Henderson    v.    Lexington,    132 
38  Atl.  482,  38  L.R.A.  275.  Ky.  390,  111  S.  W.  318,  22  L.R.A. 

11.  Park  City  Yacht  Club  v.  Bridge-  (N.S.)  20. 
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hood.**  This  he  may  do  by  showing  that  his  easement  in  the  street, 
as  a  means  of  access  to  his  property,  is  impaired  or  destroyed.  Some 
courts  hold  that  since  his  easement  is  limited  to  the  portion  of  the 
street  on  which  he  abuts,  or  a  street  which  affords  him  the  only 
means  of  access  to  his  property,*^  he  must  show  that  his  property 
fronts  or  abuts  upon  that  portion  of  the  street  sought  to  be  vacated,*® 
or  that  the  part  sought  to  be  vacated  furnishes  the  only  means  of 
access  to  his  property.  If  he  is  not  an  abutter  upon  the  obstructed 
or  vacated  portion  of  a  street  or  way,  and  has  ample  means  of  access 
to  his  property  by  other  streets  and  public  ways,  he  is  simply  one 
of  the  general  public,  suffering  an  inconvenience  common  to  all; 
and  though  he  may,  by  reason  of  proximity,  suffer  a  greater  incon- 
venience than  others,  he  is  in  no  way  distinguished  from  them  except 
in  degree,**  Nor  can  he  maintain  such  a  suit  merely  because  the 
value  of  his  property  will  be  depreciated  more  than  that  of  other 
property  in  the  city,*®  nor  because  he  will  lose  some  tenants  by 
reason  of  such  vacation,  nor  because  he  has  previously  paid  an  assess- 
ment for  benefit  on  the  opening  of  the  street  sought  to  be  vacated.* 
Some  courts  hold  that  he  may  suffer  special  damage  entitling  him 
to  maintain  aiii  action  even  though  his  property  does  not  abut  on 
the  portion  sought  to  be  vacated,  and  though  such  vacated  portion 
does  not  afford  the  only  means  of  access  thereto ;  as,  for  example,  where 
his  property  abuts  on  the  street  sought  to  be  vacated,  but  is  in  another 
block,  and  will  be  greatly  depreciated  in  value  by  the  proposed 
vacation.*  The  vacation  may  be  enjoined  by  an  adjacent  lot  owner 
whose  property  would  thereby  be  depreciated  in  value,  notwithstanding 
that  it  would  affect  many  others  in  the  same  manner.*  Injunction 
will  issue  to  prevent  the  closing  of  the  way  where  the  proceedings 
are  void,  as  for  want  of  notice.*  But  if  a  property  owner  proceeds 
on  the  theory  that  the  ordinance  vacating  the  street  is  void,  then 

16.  Chicago  v.  Union   Bldor.  Ass'n,  341,  87  A.  S.  R.  600. 

102  111.  379,  40  Am.  Rep.  598;  Cum-  19.  Chicago  v.  Union  BWg.  Ass'n, 

mings  Realty,  etc.,  Co.  v.  Deere,  208  102  111.  379,  40  Am.  Rep.  598 ;  Kinnear 

Mo.   66,   106   S.    W.   496,   14   L.R.A.  Mfg.  Co.  v.  Bcatty,  65  Ohio  St.  26^ 

(N.S.)    822;    Kinnear    Mfg.    Co.    v.  62  N.  E.  341,  87  A.  S.  R.  600. 

Beatty,  65  Ohio  St.  264,  62  N.  E.  341,  20.  Cummings   Realty,  etc.,   Co.   v. 

87  A.  S.  R.  600;  Tilly  v.  Mitchell,  etc.,  Deere,  208  Mo.  66,  106  S.  W.  496,  14 

Co.,  121  Wis.  1,  98  N.  W.  969,  105  A.  L.R.A.(N.S.)  822. 

S.  R.  1007.  1.  Chicago  v.  Union  Bldg.  Ass'n,  102 

Note :  46  A.  S.  R.  494.  111.  379,  40  Am.  Rep.  598. 

17.  Kinnear  Mfg.  Co.  v.  Beatty,  65  2.  Tilly  v.  Mitchell,  etc.,  Co.,  121 
Ohio  St.  264,  62  N.  E.  341,  87  A.  S.  Wis.  1,  98  N.  W.  969,  105  A.  S.  R. 
R.  600.  1007. 

18.  Cummings   Realty,  etc.,   Co.   v.  3.  Texarkana  v.  Leach,  66  Ark.  40, 
Deere,  208  Mo.  66,  106  S.  W.  496,  14  48  S.  W.  807,  74  A.  S.  R.  68. 
L.R.A.(N.S.)  822;  Kinnear  Mfg.  Co.  4.  Moffitt  v.  Brainard,  92  la.  122,  60 
V.  Beatty,  65  Ohio  St.  264,  62  N.  E.  N.  W.  226,  26  L.R.A.  821. 
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he  must  show  some  injury  peculiar  to  himself,  different  from  that 
of  other  property  owners  in  the  neighborhood  similarly  situated,  since 
an  unlawful  vacatiT)u  would  amount  to  a  public  nuisance.^ 

68.  Review;  Collateral  Attack. — Where  a  city  council,  acting  under 
the  provisions  of  the  statute,  vacates  a  street  or  any  part  thereof,  and^ 
by  ordinance  declares  such  vacation  to  be  expedient  for  the  public 
good,  all  the  provisions  of  the  statute  being  observed,  such  action 
has  all  the  force  and  effect  of  a  judgment,  and  irregularities  not 
jurisdictional  in  their  character  will  not  invalidate  the  vacation.* 
As  to  all  facts  tending  to  show  whether  the  power  ought,  or  ought  not, 
to  be  exercised,  either  by  granting  or  denying  the  petition  to  vacate 
in  whole  or  in  part,  the  board  to  which  the  matter  is  intrusted  by 
law  exercises  judicial  functions  and  its  decision  is  not  subject  to  col- 
lateral attack.  The  decision  of  such  tribunal  to  which  the  matter 
is  committed  by  law  is  subject  to  review  by  certiorari  where  the  juris- 
diction of  such  tribunal  has  been  exceeded ;  ^  but  only  those  who  suffer 
such  a  special  injury  as  would  entitle  them  to  maintain  an  action 
for  damages  are  entitled  to  maintain  a  petition  for  the  writ.® 

69.  Effect  of  Vacation  or  Discontinuance. — Where  a  highway  is 
lawfully  vacated  or  abandoned  it  ceases  to  be  a  highway  and  becomes 
private  t)roperty,  discharged  from  all  the  general  easements  in  favor 
of  ei**her  the  public  or  the  owners  of  other  property  abutting  thereon.* 
Nor  is  the  municipality  obligated  any  longer  to  keep  it  in  repair,  or 
liable  for  injuries  resulting  from  its  failure  to  do  so.*®  Thereafter 
it  can  be  re-established  only  by  the  same  methods  as  are  necessary  to 
create  a  highway  in  the  first  instance.**  If  the  entire  fee  has  been 
taken  it  remains  in  the  public,**  or,  it  has  been  held,  reverts  to 
the  original  dedicator  rather  than  to  the  abutting  owner;**  and 
an  abutting  owner  is  entitled  to  no  damages  for  the  construction 
of  an  interurban  electric  railroad  along  a  strip  of  land  which  was 
formerly  a  street,  where  the  municipality  has  vacated  the  street  and 
granted  the  fee  thereof  to  the  state  and  a  right  of  way  along  the 

6.  Cumminga   Realty,   etc.,    Co.   ▼.  cago,  etc.,  R.  Co.,  45  Minn.  71,  47  N. 
Deere,  208  Mo.  66,  106  S.  W.  496,  14  W.  455,  10-  L.R.A.  268. 
L.R.A.(N.S.)  822.  10.  Note:  20  L.R.A.(N.S.)   575  et 

6.  Enders  V.  Friday,  78  Neb.  510,  seq. 

Ill  N.  W.  140,  15  Ann.  Gas.  685.  11.  Note:  26  L.R.A.  450. 

7.  Levee  Dist.  No.  9  v.  Farmer,  101       12.  Lindsay  v.  Omaha,  30  Neb.  512, 
Cal.  178,  35  Pac.  569,  23  L.R.A.  388;  46  N.  W.  627,  27  A.  S.  R.  415. 
Moffitt  V.  Brainard,  92  la.  122,  60  N.       Notes:   26  L.R.A.  661  et  seq.;  19 
W,  226,  26  L.R.A.  821.  Ann.  Cas.  158, 159. 

8.  Davis  V.  Hampshire  CouYity,  153      13.  Weage  v,  Chicago,  etc.,  R.  Co., 
Mass.  218,  26  N.  E.  848, 11  L.R.A.  750.  227  111.  421,  81  N.  E.  427,  11  L.R.A , 

9.  Tomlin  v.  Cedar  Rsoids,  etc.,  R.,  (N.S.)  589. 

etc.,  Co.,  141  la,  599,  120  N.  W.  93,       Notes:   46   A.   S.  R.  495,  496;  29 
22  L.R.A.(N.S.)   530;  Lamm  v.  Chi-   L.R.A.  661,  662. 
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Htrip  to  the  railroad  company.^^  But  if  the  title  to  the  fee  remains 
in  the  landowner  the  property  reverts  to  him  on  the  vacation  or  aban- 
donment of  the  street  or  highway  and  he  is  entitled  to  the  possession 
of  the  same,**  subject  to  such  necessary  rights,  if  any,  as  others  may 
have  acquired  therein,  such  as  his  easement  of  right  of  access  to  his 
property.**  And  upon  such  reversion,  the  municipal  or  quasi-munici- 
pal corporation  is  not  entitled  to  recover  the  money  paid  to  him  by 
way  of  compensation  in  the  proceedings  for  the  original  condemna- 
tion of  the  land.*^  So,  discontinuance  of  a  highway  does  not  divest 
the  right  to  damages  of  one  over  whose  land  such  highway  is  laid 
out,  where  the  discontinuance  occurs  after  the  highway  has  been 
completely  established,  and  the  damages  assessed  and  certified  in 
the  mode  required  by  law,  but  before  anything  has  been  done  towards 
opening  the  highway  or  disturbing  the  possession  of  the  owner  of 
the  land.*^  If  the  adjoining  proprietor  on  one  side  of  a  vacated 
highway  tal^ss  possession  of  its  whole  width,  he  on  the  other  side 
may  maintain  ejectment  to  recover  his  proper  share.**  Reduction 
of  the  width  of  a  street  by  vote  of  the  town  operates  as  a  discontinu- 
ance of  so  much  of  it  as  is  thereby  excluded.^*  And  a  street  line 
fixed  by  a  valid  ordinance  vacating  a  strip  along  both  sides  of  the 
street  as  originally  laid  out  applies  to  and  is  coincident  with  the  oui<- 
side  line  of  such  street  as  mentioned  in  a  subsequent  ordinance  pro- 

14.  Tomlin  V.  Cedar  Rapids,  etc.,  R.,  64  Am.  Dec.  649;  Georgetown  St. 
etc.,  Co.,  141  la.  599,  120  N.  W.  93,  Corners  v.  Taylor,  2  Bay  (S.  C.)  282, 
22  L.R.A.(N.S.)  530.  1  Am.  Dec.  647;  Freeman  v.  Centralia, 

16.  Suffield  V.  Hathaway,  44  Conn.  67  Wash.  142,  120  Pac.  886,  Ann.  Cas. 
521,  26  Am.  Rep.  483;  Marietta  Chair  1913D  786;  Gardiner  v.  Tisdale,  2  Wis. 
Co.  V.  Henderson,  121  Ga.  399,  49  S.  153,  60  Am.  Dec.  407. 
E.  312,  104  A.  S.  R.  156,  2  Ann.  Cas.  Notes:  28  Am.  Dec.  304;  86  Am. 
83;  Mt  Carmel  v.  Shaw,  155  111.  27,  Dec.  750;  27  A.  S.  R.  419;  101  A.  S. 
39  N.  E.  584,  46  A.  S.  R.  311,  27  R.  117;  8  L.R.A.  429,  430,  472,  473; 
L.R.A.  580;  Weage  v.  Chicago,  etc.,  26  L.R.A.  659  et  seq.;  19  Ann.  Cas. 
R.  Co.,  227  111.  421,  81  N.  E.  427,  11  158,  159;  12  Eng.  Rul.  Cas.  629,  654. 
L.R.A.(N.S.)  589;  Wallace  v.  Cable,  16.  Kinnear  Mfg.  Co.  v.  Beatty,  63 
87  Kan.  835,  127  Pac.  6,  42  L.R.A.  Ohio  St.  264,  62  N.  E.  341,  87  A.  S. 
(N.S.)  587;  Lamm  v.  Chicago,  etc.,  R.  R.  600. 

Co.,  45  Minn.  71,  47  N.  W.  455,  10       17.  Notes:  8  L.R.A.  429,  430;   10 
L.R.A.  268;  State  v.  Culver,  65  Mo.  Ann.  Cas.  158. 

607,  27  Am.  Rep.  295;  Heinrich  v,  St.       18.  Harrington  v.  Berkshire  County, 
Louis,  125  Mo.  424,  28  S.  W.  626,  46  22  Pick.    (Mass.)    263,  33   Am.,  Dec. 
A.   S.  R.   490  and   note;   Thomas  v.  741  and  note;  In  re  Anthony  St.,  20 
Hunt,  134  Mo.  392,  35  S.  W.  581,  32  Wend.  (N.  Y.)  618,  32  Am.  Dec.  608. 
L.R.A.  857;  Jackson  v.  Hathaway,  15  As  to  discontinuance  of  condemnation 
Johns.  (N.  T.)  447,  8  Am.  Dec.  263;  proceedings,  see  supra,  par.  41. 
Kinnear  Mfg.  Co.  v.  Beatty,  65  Ohio       19.  Paul  v.  Carver,  24  Pa.  St.  207, 
St.  264,  62  N.  E.  341,  87  A.  S.  R.  64  Am.  Dec.  649. 
600;  Meier  v.  Portland  Cable  R.  Co.,       20.  Valentine   v.   Boston,   22   Pick. 
16  Ore.  500,  19  Pac.  610,  1  L.R.A    (Mass.)  75,  33  Am.  Dec.  711. 
a56;  Paul  v.  Carver,  24  Pa.  St.  207, 
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viding  for  and  locating  a  sidewalk  with  reference  to  such  line.^  The 
fact  that  a  portion  of  the  way  is  lost  by  nonuser  will  not  affect  the 
portion  kept  in  use.'  It  is  very  generally  held  that  a  misuser^  how- 
ever great,  will  not  work  a  reversion.' 

V 
IV.   CONSTKUCTION  AND  MaINTENANCB 

General  Consideration 

70.  Right  and  Duty  of  Legislature. — The  opening,  construction  ana 
maintenance  of  public  highways  is  purely  a  governmental  function, 
whether  done  by  the  state  directly  or  by  one  of  its  municipalities.* 
The  subject  is  under  the  control  of  the  state  in  its  sovereign  capacity, 
as  represented  by  the  legislature,^  and  it  is  the  state's  duty  to  lay  out 
such  highways  and  improve  them,  in  cities  as  well  as  in  unincorpo- 
rated country  districts.*  Subject  only  to  constitutional  limitations,  the 
legislature  has  full  power  to  establish  and  construct  and  repair  streets 
and  highways,'  to  tilter  and  repair  thera,^  to  choose  the  means  and 
methods  it  will  employ  to  accomplish  these  purposes,*  and  to  control 
the  work  necessary  to  their  accomplishment,  whatsoever  the  agency 
employed  in  carrying  this  out.^®  It  may  either  exercise  the  power 
itself  directly,  or  may  delegate  it  to  municipalities,**  to  quasi  munici- 
palities,** or  to  any  properly  constituted  body.*'^  The  legislature  may 
even  authorize  the  construction  of  a  road  by  a  private  corporation, 
provide  for  its  conveyance  to  the  state,  and  bind  the  state  to  the  duty 
of  its  maintenance  thereafter.**    But  the  state's  delegation  of  its  power 

1.  Mt  Carmel  v.  Shaw,  155  III.  37,  10.  State  v.  Atkin,  64  Kan.  174,  67 
.39  N.  E.  584,  46  A.  S.  R.  311,  27  Pac.  519,  97  A.  S.  R.  343,  affirmed 
L.R.A,  680.  191  U.  S.  207,  24  S.  Ct.  124,  48  U. 

2.  Wayne  County  Sav.  Bank  v.  S.  (L.  ed.)  148;  Byars  v.  State,  2 
StockweU,  84  Mich.  586,  48  N.  W.  174,  Okla.  Crim.  481,  102  Pac.  804,  Ann. 
22  A.  S.  R.  708.  Cas.  1912A  765. 

5.  Note:  11  L.R.A.(N.S.)  589.  See  11.  Nicholson  v.  New  York,  etc.,  R. 
generally,  Dedication,  vol.  8,  p.  915.  Co.,  22  Conn.  74,  56  Am.  Dec.  390; 

4.  Byars  v.  State,  2  Okla.  Crim.  481,  Wellington's  Case,  16  Pick.    (Mass.) 

102  Pac.  804,  Ann.  Cas.  1912A  765.  87,  26  Am.  Dec.  631;  State  v.  Edmond- 

6.  Wellington's  Case,  16  Pick,  son,  89  Ohio  St.  93,  105  N.  E.  269, 
(Mass.)  87,  26  Am.  Dec.  631.  52  L,R.A.(N.S.)  305;  Byars  v.  State, 

6.  State  v.  Atkin,  64  Kan.  174,  67  2  Okla.  Crim.  481, 102  Pac.  804,  Ann. 
Pac.  619,  97  A.  S.  R.  343,  affirmed  Cas.  1912A  765. 

191  U.  S.  207,  24  S.  Ct.  124,  48  U.  12.  State  v.  Edmondson,  89  Ohio  St. 
S.    (L.  ed.)   148.  93,  105  N.  E.  269,  52  L.R.A.(N.S.) 

7.  State  ▼.  Edmondson,  89  Ohio  St.  305. 

93,  105  N.  E.  269,  52  L.R.A.(N.S.)  13.  WelUngton's  Case,  16  Pick. 
305.  (Mass.)  87,  26  Am.  Dee.  631. 

8.  Nicholson  ▼.  New  York,  etc.,  R.  .  14.  Clendaniel  v.  Conrad,  3  Boyce 
Co.,  22  Conn.  74,  56  Am.  Dec.  390.   (Del.)   549,  83  AtL  1036,  Ann.  Cas. 

9.  State  v.  Edmondson,  89  Ohio  St.  1915B  968. 
93,  105  N.  E.  269,  52  L..R.A.(N.S.) 

305. 
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does  not  divest  the  legislature  of  its  power  in  these  regards.**  So,  it 
may  supersede  the  jurisdiction  previously  conferred  on  county  com- 
missioners to  lay  out  highways  over  pai'ticular  land,  by  appropriating 
it  to  a  specific  public  use  inconsistent  with  the  exercise  of  such  a  juris- 
diction.^* The  state  is  sometimes.prohibited  by  its  constitution  from 
itself  engaging  in  the  work  of  building  and  repairing  public  high- 
ways, the  matter  being  left  entirely  to  the  various  political  subdivisions 
thereof,  as  where  the  state  is  forbidden  to  be  a  party  to  the  carrying 
on  of  work  of  internal  improvement,  and  a  statute  appropriating 
money  out  of  the  general  revenue  fund  of  the  state  for  the  purpose 
of  carrying  it  on,  violates  such  a  provision  and  is  void.*^  The  con- 
struction of  highways  is  a  city  purpose  within  the  meaning  of  a  con- 
stitutional provision  prohibiting  cities  from  incurring  indebtedness 
except  for  city  purposes.^®, 

71.  Power  and  Duty  of  Municipalities. — Where  an  owner  of  land 
dedicates  it  to  the  public  for  a  road  or  street,  he  impliedly  grants  the 
attendant  right  to  make  such  use  of  it  as  shall^  suitably  fit  it  for 
travel.  Similarly  where  land  is  condemned  for  that  purpose  the  right 
so  to  prepare  the  way  is  deemed  to  have  been  acquired  and  paid  for.** 
Nor  is  an  assessment  on  adjacent  property  for  a  street  improvement 
invalid  by  reason  of  tlie  fact  that  at  the  time  of  the  initiation  of  the 
proceedings  for  the  improvement  a  portion  of  the  land  sought  to  be 
used  has  not  been  dedicated  to  or  condemned  by  the  city,  provided 
the  dedication  or  condemnation  is  subsequently  made.*®  Municipal 
and  quasi-municipal  corporations  hold  their  streets  and  highways  in 
trust  for  the  benefit  of  the  public,*  and  are  bound  to  improve  them 
in  such  manner  as  will  respond  to  the  necessity  and  convenience  of 
the  public  in  their  use  as  ways  of  passage.'  As  against  abutting 
owners  they  have  an  undoubted  right  to  open  and  fit  them  for  travel 
to  their  entire  width.*  Power  to  improve  them  is  generally  expressly 
conferred  upon  such  corporations  by  their  charters  or  general  laws, 
and  the  power  so  conferred,  like  other  legislative  powers,  is  a  con- 
tinuing one,  unless  the  contrary  is  indicated.*  A  municipality  also 
has  the  power,  as  incident  to  this  duty,  to  indemnify  a  surveyor  or 

15.  Nicholson  v.  New  York,  etc.,  R.  Pac.  416,  Ann.  Cas.  1914B  205  and 
Co.,  22  Conn.  74,  56  Am.  Dec.  390.  note.    See  generally,  Special  or  Local 

16.  Wellington's     Case,     16     Pick.  Assessments. 
(Alass.)  87,  26  Am.  Dec.  631.  1.  See  infra,  par.  159. 

17.  Cooke  V.  Iverson,  108  Minn.  388,  2.  Valparaiso  v.  Spaeth,  166  Ind.  14, 
122  N.  W.  251,  52  L.R.A.(N.S.)  415.  76  N.  E.  514,  8  Ann.  Cas.  1021. 

18.  Sun  Printing,  etc.,  Ass'n  v.  New  3.  Chase  v.  Ashkosh,  81  Wis.  313, 
York,  152  N.  Y.  257,  46  N.  E.  499,  51  N.  W.  5C0,  29  A.  S.  R.  808,  15 
37  L.R.A.  788.                                        .  L.R.A.  553. 

19.  Hitchcock  v.  Zink,  80  Neb.  29,  4.  Chicago,  etc.,  R.  Co.  v.  Quincy, 
113  N.  W.  795,  127  A.  S.  R.  743,  13  136  111.  563,  27  N.  E.  1U2,  29  A.  S. 
L.R.A.(N.S.)  1110.  R.  334. 

20.  Clark  v.  Salem,  61  Ore.  116, 121 
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other  agent  against  any  charge  or  liability  he  may  incur  in  the  bona 
fide  discharge  of  this  duty,  although  it  may  turn  out  on  investigation, 
that  he  mistook  his  legal  rights  and  authority.*^  No  precise,  literal 
meaning  can  be  given  to  the  word  "open"  or  "opening"  as  applied  to 
a  street  or  highway.  The  term  is  in  some  cases  construed  liberally 
and  in  other  cases  strictly,  according  to  the  intent  with  which  it 
appears  to  have  been  used.*  It  has  been  held  that  the  word  "opening," 
as  applied  to  a  street,  usually  does  not,  but  that  "macadamizing"  does, 
include  filling  in  and  grading,  though  the  reverse  meanings  may  result 
from  the  context.'  In  some  jurisdictions  the  amount  that  may  be 
expended  in  improvements  and  repairs  for  any  one  year  is  limited  to 
the  amount  previously  raised  by  taxation  for  that  purpose.*  So  stat- 
utes sometimes  prohibit  the  letting  of  contracts  for  such  improvements 
in  excess  of  fifty  per  cent  of  the  taxable  value  of  the  property  to  be 
assessed  therefor,  or  provide  that  a  city  may  cause  an  improvement 
to  be  made  the  cost  of  which  will  exceed  the  benefits  to  be  assessed 
against  the  abutting  property,  and  may  pay  the  excess,  not  to  exceed 
a  specified  sum,  out  of  the  public  treasury.*  Generally  the  cost  of 
street  improvements  in  cities  is  met  wholly  or  partially  by  assessments 
against  private  property  which  is  benefited  thereby.^* 

72.  Procedure;  Delegation  of  Municipal  Power. — So  long  as  the 
legislative  body  of  a  city  acts  in  a  legislative  rather  than  in  a  judicial 
capacity,  members  thereof  whose  property  will  be  affected  by  the 
improvement  are  not  disqualified  from  voting  thereon.**  It  has  been 
held  that  where  the  consent  of  a  certain  proportion  of  the  abutting 
property  owners  is  necessary  to  enable  the  city  council  to  order  the 
making  of  local  street  improvements,  such  as  paving  and  the  like, 
an  agreement  to  pay  an  abutting  property  owner  a  consideration  for 
giving  his  consent  is  against  public  policy.**  A  taxpayer  may  main- 
tain a  suit  to  enjoin  an  illegal  expenditure  of  public  funds  upon 
highways,**  or  to  prevent  the  carrying  into  effect  of  an  illegal  contract 
for  street  or  highway  improvements.**  But  a  landowner  who  actively 
aids  in  procuring  improvements  to  a  county  road  contiguous  to  his 
land,  and  accepts  the  benefit  aftr^r  the  improvement  is  made,  is 
estopped  to  question  the  validity  of  the  proceedings  under  which  tlie 

5.  Bancroft  v.  L3mnf!e1d,  18  Pick.  10.  See  Special  or  Local  Assess- 
(Mass.)    566,  29  Am.  Dee.  623  aud   ments. 

note.  11.  Gardiner  v.  Bhiffton,  173  Tnd. 

6.  Note:  Ann.  Caa.  1913D  1048.       454,  89  N.  E.  853,  90  N.  E.  898,  Ann. 

7.  Outremont  v.  Joyce,  20  Quebec   Cas.  1912A  713. 

K.   B.  383,  Ann.  Cas.  1913D  1045.  12.  Note:  Ann.  Cas.  1912A  1179. 

8.  Webster  v.  Douglas  County,  102  13.  Webster  v.  Douglas  County,  102 
Wis.  181,  77  N.  W.  885,  78  N.  W.  Wis.  181,  77  N.  W.  885,  78  N.  W. 
451,  72  A.  S.  R.  870.  451,  72  A.  S.  R.  870. 

9.  Gardiner  v.  Bluifton,  173  Ind.  14.  El  Reno  v.  Cleveland  Trinidad 
454,  89  N.  E.  853,  90  N.  E.  898,  Ann.  Pav.  Co.,  25  Okla.  648,  107  Pac  163, 
Cbe.  1912A  713.  27  L.R.A.(N.S.)  650. 
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improvement  was  made.^*  Road  improvement  districts  are  frequently 
expressly  authorized  by  statute  to  sue  and  be  sued ;  and  where  such  a 
district  is  shown  to  have  been  organized,  to  have  issued  bonds,  and  to 
have  borrowed  money,  it  will  be  presumed  in  an  action  brought  by  it 
that  it  was  properly  organized.^*  The  power  imposed  on  a  city  council 
to  determine  ihe  necessity  of  a  public  improvement,  or  establish  the 
grade  of  a  street,  to  define  the  materials  with  which  it  shall  be  paved 
and  the  length  and  width  of  the  proposed  improvement,  cannot  be  dele- 
gated by  that  body  to  any  other  person.*'  So  a  city  council  cannot 
delegate  to  any  committee,  officer,  or  person  the  power  conferred  upon 
it  by  charter  to  prescribe  the  width  of  sidewalks.**  Nor  can  it  delegate 
to  a  municipal  officer  the  power  conferred  upon  it  to  cause  sidewalk 
work  to  be  done  at  the  expense  of  abutting  owners  who  refuse  to  do 
it  after  notice.**  But  where  the  council  has  defined  the  improvement 
to  be  made  and  the  materia]  which  is  to  be  used,  a  committee  may  be 
appointed  to  close  the  contract  with  a  contractor  or  the  work  may 
be  left  to  the  superintendence  of  a  proper  officer.** 

73.  Necessity,  Convenience,  and  Propriety  of  Improvement — ^The 
improvement  must  be  one  which  is  required  by  public  convenience 
and  necessity,*  and  the  passage  of  an  ordinance  or  resolution  declar- 
ing that  such  necessity  exists  is  sometimes  required.*  Generally 
improvements  cannot  be  made  solely  for  the  benefit  of  a  private 
individual  or  corporation.  So  a  city  has  no  power  to  contract  to 
rebuild  a  street  bridge,  when  such  improvement  is  needed  solely 
for  the  purpose  of  enabling  a  commercial  railway  to  use  it  for  rail- 
way purposes;  and  this  is  true  though  the  railway  is  afterwards  for- 
bidden to  cross  the  bridge  and  though  it  is  used  by  the  public  for 
general  travel.*  It  has  been  held,  however,  that  a  municipality 
may  agree  to  pay  for  the  foundation  required  for  the  support  of 
street  railway  tracks.*  The  propriety  and  necessity  of  improving 
streets  and  sidewalks,  and  the  character  and  extent  of  the  work  to 
be  done,  are  matters  resting  in  the  discretion  of  the  public  authori- 
ties to  whom  the  decision  of  those  questions  is  committed  by  law, 
and  the  courts  will  not  interfere  with  the  exercise  of  such  discretion,* 

16.  Stewart  v.  Wyandotte  County,  26  N.  E.  676,  11  L.R.A.  55  and  note, 

45  Kan.  708,  26  Pae.  683,  23  A.  S.  2.  Hoyt  v.  Saginaw,  19  Mich.  39, 

R.  746.  2  Am.  Rep.  76. 

16.  Kansas  City,  etc.,  R.  Co.  v.  Mix-  3«  Minneapolis,  etc.,  Electric  Trac- 
on-McClintock  Co.,  107  Ark.  48,  154  tion  Co.  v.  Minneapolis,  124  Minn. 
S.  W.  205,  Ann.  Cos.  1914C  1247.  351,  145  N.  W.  609,  50  L.R.A.(N.S.) 

17.  Note:  20  L.R.A.  653  et  seq.  143. 

18.  McCrowell    v.    Bristol,   89    Va.  4.  Note:  50  L.R.A.(N.S.)  143. 
652,  16  S.  E.  867,  20  L.R.A.  653.  6.  Chicago,  etc.,  R.  Co.  v.  Quincy, 

19.  BirdsaU  v.  Clark,  73  N.  Y.  73,  136  111.  563,  27  N.  E.  192,  29  A.  S. 
29  Am.  Rep.  105  and  note.  R.  334;  Mt.  Carmel  v.  Shaw,  155  111. 

20.  Note:  20  L.R.A.  653  et  seq.       37,  39   N.   E.   584,   27   Lit. A.   580; 
1.  Marion  ▼.  Skillman,  127  Ind.  130, 
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except  where  the  power  is  exceeded  or  fraud  is  charged  and  shown 
to  exist,  or  where  there  has  been  a  manifest  invasion  of  private  rights.* 
8o  a  court  of  equity  will  not  interfere  by  injunction  under  such 
circumstances  on  grounds  affecting  simply  the  propriety,  wisdom,  or 
expediency  of  making  the  contemplated  improvement,  but  only  on 
some  ground  sufficient  to  show  a  want  of  jurisdiction  over  the  subject- 
matter  of  the  particular  improvement  proposed  or  over  the  parties 
to  be  affected,'  or  where  there  has  been  a  clear  invasion  of  private 
rights  and  irreparable  injury  will  result.*  In  enacting  ordinances 
relative  to  such  matters,  the  governing  body  of  a  municipality  acts 
in  a  legislative  capacity,  and  the  courts  cannot  inquire  into  the 
motives  of  its  members  for  the  purpose  of  determining  the  validity 
of  such  ordinances.* 

74.  Right  to  Take  Materials  from  Adjoining  Property. — ^In  the 
absence  of  statutory  sanction,  the  public  authorities  have  no  right 
to  take  earth,  stone,  gravel,  or  other  material  from  private  property 
outside  the  limits  of  the  highway  for  the  purpose  of  constructing 
or  repairing  the  same.  Statutes  sometimes  provide  for  the  taking  of 
materials  under  such  circumstances,  and  the  payment  of  compensa* 
tion  to  the  owner. ^*  It  is  also  sometimes  provided  by  statute  that  road 
officers  may  go  upon  adjacent  land  and  take  timber  trees  for  road  pur- 
poses, when  the  amount  taken  does  not  materially  injure  or  impair  the 
value  of  the  land,  and  officers  proceeding  under  such  a  provision  are 
not  trespassers;  but  the  owner  is  entitled  to  compensation  for  the 
timber  so  taken,  even  though  the  statute  authorizing  it  does  not  spe- 
cifically so  provide.^^  The  right  to  take  materials  from  within  the 
limits  of  the  highway  for  the  purpose  of  making  repairs  is  dis- 
cussed in  a  subsequent  paragraph.^* 

75.  Criminal  Liability  for  Failure  to  Repair. — ^In  England,  by  the 
common  law,  coimties  and  parishes  are  chargeable  with  the  repair 
of  public  highways  and  bridges  unless  it  is  shown  that  the  burden 
is  thrown  upon  some  other  persons  or  body,  and  the  liability  may 
be  enforced  by  an  indictment  against  the  inhabitants  of  the  county.^* 

Renter  v.  Meacham  Contracting  Co.,  Cas.  1912A  713. 

143  Ky.  557,  136  S.  W,  1028,  Ann.  8.  Marion  v.  Skillman,  127  Ind.  130, 

Caa.,  1912D  265 ;  Frostburg  v.  Wine-  26  N.  E.  676,  11  L.R.A.  55. 

land,  98  Md.  239,  56  Atl.  811,  103  9.  Gardiner  v.   Bluffton,   173   Ind. 

A.   S.  R.  399,  1  Ann.  Gas.  783,  64  454,  89  N.  £.  853,  90  N.  £.  898,  Ann. 

L..R.A.  627;  Easton  v.  Neff,  102  Pa.  Cas.  1912A  713  and  note. 

St.  474,  48  Am.  Rep.  213;  Chase  v.  10.  Note:  42  L.R.A.(N.S.)  1045  et 

Ashkosb,  81  Wis.  313,  51  N.  W.  560,  seq. 

29  A.  S.  R.  898,  15  L.R.A.  553.  11.  Watkins  v.  Walker  County,  18 

6.  Frostburg  v.  Wineland,  98  Md.  Tex.  585,  70  Am.  Dec.  298. 
239,  66  Atl.  811,  103  A.  S.  R.  399,  12.  See  infra,  par.  112. 

1  Ann.  Cas.  783,  64  L.R.A.  627.  13.  Rex  v.  West  Riding  of  York- 

7.  Gardiner   ▼.    Bluffton,   173   Ind.  shire,  2  East  342,  6  Rev.  Rep.  439, 
454,  89  N.  E.  853,  90  N.  £.  898.  Ann.  12  Eng.  Rul.  Cas.  655  and  note;  Rex 
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But  the  inhabitants  of  a  township  or  particular  district  within  the 
parish  may,  by  immemorial  user,  be  shown  to  be  liable  to  repair  the 
highways  within  their  district,  in  which  case  no  indictment  will  lie 
against  the  inhabitants  of  the  parish.  ^^  In  this  country  it  has  gen- 
erally been  held  that  counties  are  not  subject  to  indictment  iof 
nuisance  for  failing  to  keep  their  highways  in  repair,^*  on  the  ground 
that  they  are  only  political  subdivisions  of  the  state  and  that  the 
title  to  the  highways  is  not  in  them;  and  that  the  proper  remedy 
in  such  cases  is  by  indictment  of  the  county  authorities  for  creating 
a  nuisance.^*  The  same  rule  has  been  applied  in  the  case  of  towns,^' 
In  some  jurisdictions  a  city  is  criminally  liable  if  its  officers  permit 
one  of  its  streets,  which  it  is  required  by  statute  to  maintiiin,  to 
become  so  out  of  repair  that  it  constitutes  a  public  nuisance,^®  and 
such  liability  has  been  held  to  exist  even  in  cases  where*  the  failure 
to  repair  does  not  appear  to  have  been  considered  as  tantamount  to 
the  maintenance  of  a  nuisance. ^^  Generally,  public  officers  may  be 
held  criminally  liable  for  failure  to  fulfil  a  statutory  obligation  to 
keep  highways  in  repair.*®  Any  private  corporation  or  individual 
bound  by  law  to  repair  a  public  highway  is  liable  to  indictment  for 
neglect  of  that  duty  where  a  public  injury  results.^  In  England 
an  indictment  for  nonrepair  of  a  highway  lies  against  an  individual 
whose  duty  it  is  ratione  tenurae  to  make  such  repairs,  and  in  such 
case  liability  to  make  the  repairs  is  conclusively  proved  by  a  con- 
viction a.&;ainst  a  former  tenant  with  whom  the  person  charged  is  in 
privity  of  estate.* 

Right  and  Duty  of  Abutting  Owners 

76.  Right  of  Abutting  Owner  to  Make  Improvements  and  Repairs.— 
In  the  absence  of  a  statute  or  charter  provision  to  the  contrary,  abut- 
ting owners  are  not  entitled  themselves  to  make  street  improvements, 
at  least  over  the  objection  of  the  municipal  authorities.*  The  public 
authorities  may  permit  them  to  do  so,^  and  statutes  and  municipal 
ordinances  sometimes  grant  them  the  right  to  make  such  improve- 

V.  St.  Giles,  5  M.  &  S.  260,  17  Rev.  18.  Ludlow  v.  Com.,  147  Ky.  706, 

Rep.  320,  12  Eiig.  Rul.  Cas.  606  and  145  S.  W.  406,  Ann.  Cas.  1913D  301, 

note.  39  L.R.A.(N.S,)  411  and  note. 

14.  Rex  ▼.  Esslesfield,  1  B.  &  Aid.  19.  Note:  39  L.R.A.(N.S.)   415. 
348,  19  Rev.  Rep.  335,  12  Eng.  Rul.  20.  See  infra,  par.  130. 

Cas.  671  and  note.  1.  Note:  27  Am.  Dec.  99. 

15.  Ludlow  V.  Com.,  147  Kv.  706,  2.  Reg.  v.  Blakeraore,  2  Den.  C.  C. 
145  S.  W.  406,  Ann.  Cas.  1913D  301,  410,  21  L.  J.  M.  C.  60,  16  Jur.  154, 
39  L.R.A.(N.S.)  411.  12  Eng.  Rul.  Cas.  717. 

Note:  12  Eng.  RuL  Cas.  692.  3.  Note:  44  L.R.A.(N.S.)  552  et  seq. 

16.  Ludlow  V.  Com.,  147  Ky.  706,  4.  Hitchcock  v.  Zink,  80  Neb.  29, 
145  S.  W.  406,  Ann.  Cas.  1913D  301,  113  N.  W.  795,  127  A.  S.  R.  743,  13 
39  L.R.A.(N.S.)  411.  L.R.A.(N.S.)  1110  and  note. 

^  17.  Note:  52  Am.  Dec.  92. 
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ments  at  their  own  expense.*  But  a  custom  permitting  them  to  do 
80  is  superseded  by  a  statute  requiring  such  improvements  to  be 
made  by  general  contract  to  be  let  to  one  contractor,  so  that,  after 
the  passage  of  such  'Statute,  a  property  owner  may  be  enjoined  from 
attempting  to  do  the  work,  or  interfering  with  the  one  to  whom  the 
contract  is  let*  If  the  consent  of  the  municipality  is  required,  it 
must,  of  course,  be  obtained.  On  the  other  hand,  where,  by  charter 
or  other  statute,  the  municipality  is  required  first  to  give  the  abutter 
an  opportunity  to  do  the  work,  it  cannot  make  a  valid  contract  for 
the  work  until  all  requirements  as  to  notice  and  opportunity  to  the 
abutter  have  been  complied  with ; '  nor  can  it  assess  the  cost  of  the 
work  against  the  abutting  property  unless  such  notice  is  given.*  The 
form  and  contents  of  the  notice,  and  the  manner  of  its'  service,  are 
governed  by  the  statute,  and  the  statutory  requirements  in  this  respect 
must  be  complied  with.*  The  work  must  be  done  in  substantial 
accordance  with  the  requirements  of  the  municipal  authorities,^*  or 
those  prescribed  by  the  ordinance,  directing  the  improvement  to  be 
made;^^  nor  does  the  fact  that  such  ordinance  is  void  weu'rant  the 
owner  in  proceeding  to  do  the  work  against  the  objection  of  the 
municipal  authorities.^*  The  unauthorized  construction,  by  an  abut- 
ting owner,  of  a  curb  and  sidewalk  is  not  an  encroachment  of  which 
the  opposite  owner  can  complain.^*  Nor  has|&n  abutting  owner  a 
right  of  action  against  the  owner  of  the  prowrty  on  the  opposite 
side  because  without  authority  he  replaces  th^^tural  condition  of 
trees  and  grass  with  a  curb  and  walk,  and  adapts  it  to  public  use.** 
It  has  been  held  that  a  property  owner  who  places  a  sidewalk  in  the 
street  in  front  of  his  property,  which  is  not  accepted  by  the  munic- 
ipality because  not  on  the  established  grade,  does  not  lose  title  to  the 
materials  so  as  to  justify  their  appropriation  by  one  who  has  con- 
tracted with  the  municipality  to  replace  the  walk  on  the  proper 
grade.**  But  it  has  also  been  held  that  on  repairment  of  a  street 
an  abutting  owner  could  not  compel  the  city  to  credit  his  assessment 
with  the  value  of  the  material  in  the  old  pavement  the  cost  of  which 
hftd  been  assessed  against  him,  even  though  it  were  conceded  that  he 

6.  Note:  44  L.R.A.(N.S.)  553  et  seq.  50  N.  E.  871,  42  L.R.A.  814. 

6.  Creekmore   v.    Justice,    152    Ky.       Note:  44  Li.R.A.(N.S.)  554. 

614,  153  S.  W.  738,  44  L.R.A.(N.S.)  12.  Drew  v.  Geneva,  150  Ind.  662, 

562,  50  N.  E.  871,  42  L.R.A.  814. 

7.  Anderson  v.  Ocala,  67  Fla.  204,  13.  Parsons    ▼.    Litchfield    Connty 
64    So.  775,  52  L.R.A.(N.S.)    287.  Hospital,  80  Conn.  525,  69  Atl.  352, 

Note:  44  L.RJl.(N.S.)  553,  554.  16  L.R.A.(N.S.)   1038. 

8.  Denver  v.  Dunning,  33  Colo.  487,  14.  Parsons    v.    Litchfield    County 
81  Pac.  259,  3  Ann.  Cas.  674  and  note.  Hospital,  80  Conn.  525,  69  Atl.  352, 

9.  Note:  44  L.R.A.(N.S.)  553,  554.  16  L.R.A.(N.S.)   1038. 

10.  Drew  v^  Geneva,  150  Ind.  662,       15.  Guthrie   v.   McMurren,  167  la. 
60  N.  E.  871,  42  L.R.A.  814.  154,  149  N.  W.  71,  L.B.AJL915B  187. 

U.  Drew  V.  Geneva,  150  Ind.  662, 
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was  the  owner  thereof,  and,  further,  that  the  city  could  use  the  old 
material  in  making  the  new  improvement  without  compensating  the 
owner  therefor.^^  A  contractor  who  undertakes  to  build  a  sidewalk 
for  a  property  owner  in  an  incorporated  city,  town,  or  village  impli- 
edly agrees  to  use  such  material  as  is  required  by  the  ordinance  of 
the  city  wherein  the  walk  is  to  be  built,  and  that  he  will  construct 
the  same  in  accordance  with  the  specifications  of  such  ordinance,  and 
in  so  far  as  he  fails  to  do  so  he  cannot  recover  the  contract  price.^^ 
77.  Duty  of  Abutting  Owners. — In  England  the  duty  to  repair  a 
highway  may  rest  on  an  individual  by  reason  of  his  tenure  of  adjoin- 
ing land.^^  In  the  strict  sense  such  liability  must  be  immemorial, 
but  the  fact  that  the  owners  and  occupiers  of  particular  premises 
have  for  a  considerable  time  repaired  a  highway  is  evidence  from 
which,  in  the  absence  of  anything  further,  an  immemorial  liability 
may  be  presumed.  And  the  tendency  of  late  has  been  to  hold  that 
where  a  regular  modern  practice  is  proved,  a  legal  origin  of  the  prac- 
tice ought,  if  possible,  to  be  presumed.  The  liability  is,  as  towards 
the  public,  upon  the  occupier;  but  he  may  demand  reimbursement 
from  the  owner.  Where  lands  subject  to  the  liability  are  subdivided, 
the  tenant  of  each  parcel  is  liable  to  the  public  for  the  whole  charge, 
but  is  entitled  to  contribution  from  the  owners  of  the  other  parcels. 
The  liability  ceases  U  the  character  of  the  road  is  so  altered  under 
statutory  provisions«iat  the  subject  matter  of  the  liability  has  sub- 
stantially ceased  to  mist,  and  there  are  numerous  statutory  provisions 
under  which  it  may  be  extinguished  and  the  highway  made  repa- 
rable by  the  public  at  large. ^*  In  this  country,  in  the  absence  of  a 
statute  or  ordinance  requiring  them  to  do  so,  abutting  owners  are 
under  no  obligation  to  keep  the  street  or  sidewalk  in  front  of  their 
premises  in  repair  ^^  or  in  a  safe  condition  for  public  travel.^  But 
statutes  and  ordinances  imposing  such  duty  upon  them  are  usually 
upheld.*  So,  it  is  held,  laws  requiring  abutting  owners  to  keep  side- 
IB.  Note:  L.R.A.1915B  187.  405,  25  N.  E.  937,  20  A.  S.  R.  760, 

17.  Long  V.  Owen,  21  Idaho  243,  10  L.R.A.  393;  Mineral  City  v.  Gil- 
121    Pac.  99,   Ann.   Cas.  1913D  465.   bow,  81  Ohio  St.  263,  90  N.  E.  800, 

18.  Reg.  V.  Blakemore,  2  Den.  C.  C.  25  L.R.A.(N.S.)  627. 

410,  16  Jar.  154,  21  L.  J.  M.  C.  60,       Notes:  63  Am.  Dec.  355  et  seq.;  115 
12  Eng.  Rul.  Cas.  717  and  note.  A.  S.  R.  993. 

19.  Note:  12  Eng.  Rul.  Cas.  727,       1.  See  infra,  par.  265. 

728.  2.  Wilmington    v.   Ewing,  2   Penn. 

20.  St.  Lonis  v.  Connecticut,  etc.,  (Del.)  66,  43  Atl.  305,  45  L.R.A.  79; 
Ins.  Co.,  107  Mo.  92,  17  S.  W.  637,  Kirby  v.  Boylston  Market  Ass'n,  14 
28  A.  S.  R.  402;  Banstian  v.  Young,  Gray  (Mass.)  249,  74  Am.  Dec.  682; 
152  Mo.  317,  53  S.  W.  921,  75  A.  Lincoln  v.  Janesch,  63  Neb.  707,  89 
S.  R.  462 ;  Lucas  v.  St.  Louis,  etc.,  R.  N.  W.  280,  93  A.  S.  R.  478,  56  L.R.A. 
Co.,  174  Mo.  270,  73  S.  W.  589,  61  762. 

L.R.A.  452;  Weller  v.  McConnick,  47       Notes:   115  A.   S.   R.  994,  995;   1 
N.  J.  L.  397,  1  Atl.  516,  54  Am.  Rep.  Ann.  Cas.  946. 
175 ;  Rochester  v.  Campbell,  123  N.  Y. 
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walks  or  highways  free  from  ohstructions  which  such  owners  have 
themselves  placed  thereon  are  valid.'  It  has  also  been  held  tliat  a 
statute  requiring  a  landowner  to  cut,  or  pay  for  cutting,  the  noxious 
weeds  in  the  abutting  highway  to  the  center  thereof,  does  not  deprive 
him  of  his  property  without  due  process  of  law,  and  is  valid.*  Whether 
or  not  the  municipality  can  compel  the  abutting  owner  to  do  the 
work  himself,  or  whether  its  authority  is  limited  to  doing  the  work 
itself  and  compelling  him  to  pay  for  it,  depends  on  the  provisions 
of  its  charter  and  the  general  laws  governing  the  subject.*  Municipali- 
ties are  frequently  given  power  to  construct  sidewalks  at  the  expense 
of  the  abutting  owners,  if  the  latter  fail,  or  refuse  to  construct  them 
within  a  specified  time  after  the  passage  of  an  ordinance  requiring 
them  to  do  so,'  or  after  they  have  been  served  with  a  notice  that  the 
improvement  is  to  be  made  and  have  been  given  an  opportunity  to 
make  it  themselves.'  And  an  owner  who  has  permitted  such  time 
to  elapse  without  making  the  improvement  will  not  be  allowed  to 
interfere  with  the  plan  adopted,  nor  to  embarrass  such  authorities 
in  having  the  proposed  work  constructed  in  the  manner  ordained.' 
Similar  power  is  sometimes  conferred  on  municipalities  with  respect 
to  paving  streets.'  Charter  authority  to  control  sidewalks,  and  pave, 
improve,  protect,  and  keep  the  same  in  order,  at  the  expense  of  the 
owner  of  the  adjoining  property,  has  been  held  to  give  the  munic- 
ipality power  to  require  the  sodding  of  the  space  between  the  curb 
and  lot  line,  not  occupied  by  stone  or  cement,  at  the  expense  of  the 
lot  owner,*'  though  some  courts  have  taken  the  view  that  such  author- 
ity is  limited  to  sidewalks  proper.**  A  statute  which  makes  crim- 
inally liable  any  person  owning,  occupying,  or  having  any  interest 
in  real  estate  in  a  city,  for  failure  to  construct,  keep,  and  maintain 
good  .sidewalks,  has  been  held  unconstitutional,  for  the  reason  that 
it  applied  even  to  tenants  who  might  be  unable  to  perform  the  acts 
required.*^  Charter  provisions  imposing  on  abutting  owners  the  duty 
to  repair  sidewalks  are  generally  construed  so  as  not  to  impose  on 
them  an  absolute  duty  to  repair  on  their  own  motion,  but  only  a 
duty  to  repair  after  being  notified  so  to  do  by  said  authorities.*'    So 

5.  Note:  51  L.RA.(N.S.)  277,  50  N.  E.  871,  42  L.R.A.  814. 
4.  Northern  Pao.  R.  Co.  ▼.  Adams       9.  See  infra,  par.  80. 

County,  78  Wash.  53,  138  Pac.  307,  10.  Holmes  v.  Heeter,  146  Ky.  52, 

51  L.R.A.(N.S.)  274.  142  S.  W.  210,  38  L.R.A.(N.S.)  935. 

6.  Arndt  v.  Cullman,  132  Ala.  540,  11.  Note:  38  L,R.A.(N.S.)   935 
31  So.  478,  90  A.  S.  R.  922.  12.  Port   Huron   v.    Jenkinson,   77 

6.  Anderson  v.  Ocala,  67  Fla.  204,  Mich.  414,  43  N.  W.  923,  18  A.  S.  R. 
64  So.  775,  52  L.R.A.(N.S.)  287;  Drew  409,  6  L.R.A.  54. 

V.  Geneva,  150  Ind.  662,  50  N.  E.  871,  13.  Lincoln  v.  Janesch,  63  Neb.  707, 
42  L.R.A.  814;  BirdsaU  v.  Clark,  73  89  N.  W.  280,  93  A.  S.  R.  478,  56 
N.  Y.  73,  29  Am.  Rep.  105.  L.R.A.  762. 

7.  See  supra,  par.  76.  Notes:  115  A.  S.  R.  996;  3  L.R.A. 

8.  Drew  v.  QeneTa,  150  Ind.  662,    (N.S.)  85. 
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the  prior  passage  of  an  ordinance  prescribing  the  kind  of  sidewalk 
to  be  built,  its  dimensions  and  materials  and  the  time  therefor,  is 
necessary  in  order  to  make  one  liable  for  failure  to  build  it,  under 
a  charter  giving  the  common  council  power  to  prescribe  by  ordinance 
the  grade,  width  and  character  of  sidewalks,  their  materials  and  the 
time  for  construction,  and  providing  for  the  punishment  of  those 
who  fail  to  comply  with  the  resolution  or  ordinance.** 

78,  Removal  of  Ice  and  Snow. — ^In  the  absence  of  a  statutory  or 
charter  provision  to  the  contrary  the  owner  or  occupant  of  prop- 
erty is  under  no  obligation  to  keep  the  sidewalk  in  front  of  his  prem- 
ises free  from  natural  accumulations  of  ice  and  snow,**  and  there 
is  a  direct  conflict  of  authority  as  to  the  validity  of  statutory  and 
charter  provisions  requiring  him  to  do  so.  On  the  one  hand,  such 
provisions  are  upheld.**  So,  an  ordinance  imposing  such  a  duty 
on  occupants  and  providing  that  any  person  violating  it  shall  be 
deemed  guilty  of  committing  a  nuisance,  has  been  held  to  be  within 
a  grant  of  power  to  a  city  to  define  and  abate  nuisances.  Nor,  it  is 
held,  is  an  ordinance  imposing  such  a  duty  on  the  occupants  incon- 
sistent with  a  charter  provision  giving  the  city  power  to  impose  it 
on  the  property  owners.*'  It  is  said  that  such  ordinances  do  not 
violate  the  provision  of  the  federal  constitution  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  or  provisions  of  a  state  constitution  that  all  laws 
*  shall  be  made  for  the  good  of  the  whole,  and  that  the  burdens  of 
the  state  ought  to  be  fairly  distributed  among  its  citizens,  and  that 

14.  Note:  3  Ann.  Cas.  676.  Notes:  51  L.R.A.(N.S.)  276  et  seq.; 

15.  See  infra,  par.  341.  1  Ann.  Cas.  946. 

16.  Flynn  v.  Canton  Co.,  40  Md.  Charter  power  to  enact  ordinances 
312,  17  Am.  Rep.  603;  Qoddard,  Peti-  for  keeping  sidewalks  free  from  snow, 
tioner,  16  Pick.  (Mass.)  504,  28  Am.  and  to  require  property  owners  to 
Dec.  259  and  note ;  Kirby  v.  Boylston  clean  the  streets  in  front  of  their  prem- 
Market  Ass'n,  14  Gray  (Mass.)  249,  ises,  and,  generally,  to  pass  such  ordi- 
74  Am.  Dec.  682;  St.  Louis  V.  Connect-  nances  as  are  necessary  for  carrying 
icut,  etc.,  Ins.  Co.,  107  Mo.  92,  17  S.  intq  effect  the  purposes  of  the  corpo- 
W.  637,  28  A.  S.  R.  402;  Helena  v.  ration  and  the  powers  conferred  by 
Kent,  32  Mont.  279,  80  Pac.  258,  4  the  charter,— wUl  authorize  the  passage 
Ann.  Cas.  235  and  note;  Lincoln  v.  of  an  ordinance  prohibiting  lot-owners, 
Janesch,  63  Neb.  707,  89  N.  W.  280,  ?"^«^  penalty,  to  permit  snow  to  col- 

no  A  o  D  yi7Q  RA  T  n  A  Tao .  r«o-  *ect  and  remain  on  the  walks  m  iront 
93  A.  b.  K.  478,  Ob  L.n.A.  7oi;  Car-     -   ,    .    „.^^.  ^  „^  „„  .    ir^^^A^  v.«u 

N   E.  .480,  19  A.  S.  R.  490,  10  L.K.A  ^^^  ^^^^  ^^6  snow  has  fallen,  or  for 

178  and  note;  State  v  McCrillis,  28  ^^^  th^n  two  hours  after  being  noti- 

R.  I.  165,  66  Atl.  301,  13  Ann.  Cas.  fied  to  remove  it.     Carthage  v.  Fred- 

701,   9    L.R.A.(N.S.)    635;    Northern  erick,  122  N.  Y.  268,  25  N.  E.  480, 

Pac.    R.    Co.    V.   Adams    County,   78  19  A.  S.  R.  490,  10  L.R.A.  178. 
Wash.  53,   138  Pac.   307,  51   L.R.A.       17.  Helena  v.  Kent,  32  Mont.  279, 

(N.S.)  274  and  note.  80  Pac.  258,  -4  Ann.  Cas.  235. 
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private  property  fihall  not  be  taken  for  public  uses  without  just 
compensation.^^  It  is  said  also,  that  such  an  ordinance  does  not 
amount  to  the  imposition  of  a  tax,  but  is  simply  a  police  regulation 
requiring  certain  duties  to  be  performed,  highly  advantageous  to  the 
citizens  of  a  closely  built  city ;  that  from  the  fact  of  his  citizenship 
every  citizen  is  under  obligations  to  render  some  unpaid  service  to 
the  state  which  protects  him,  reasonable  of  course,  in  view  of  the 
exigencies  which  require  such  services;  and  that  therefore  a  law 
which  simply  defines  and  enforces  such  an  obligation  is  entirely 
within  the  scope  of  the  legislative  power. ^*  On  the  other  hand,  such 
ordinances  are  held  to  be  invalid,^®  even  where  authority  to  enact 
them  is  conferred  by  the  municipal  charter.*  Reasons  given  for  so 
holding  are  that  the  burden  imposed  is  not  justifted  by  the  police 
power,*  that  it  constitutes  a  taking  of  private  property  for  public 
use  without  just  compensation  and  a  denial  of  the  equal  protection 
of  the  laws,  and  that  it  violates  constitutional  provisions  requiring 
uniformity  and  equality  of  taxation  by  creating  a  burden  which  does 
not  bear  upon  all  citizens  alike  and  which  makes  an  unequal  division 
of  public  expense  among  taxpayers.*  Somewhat  in  line  with  this 
rule,  it  has  been  held  that  to  be  valid  in  any  case  a  statute  imposing 
such  a  duty  must  be  uniform  in  its  operation  and  capable  of  uni- 
versal enforcement,  and  there  must  be  no  inequality  in  the  burden 
imposed  upon  the  respective  classes  of  persons  upon  whom  the  duty 
is  imposed,  nor  unjust  discrimination  in  favor  of  some  and  against 
others,  and  that  discrimination  between  the  owners  of  improved  and 
unimproved  property  is  not  permissible.  And  such  a  discrimination 
is  not  justified  by  the  fact  that  the  owners  of  unimproved  property 
are  often  nonresidents.  It  has  also  been  held  that  a  statute  impos** 
ing  such  a  duty  upon  the  occupants  of  improved  property  abutting 
on  a  sidewalk  without  anything  to  designate  the  person  responsible 
in  case  of  apartment  houses  has  been  held  to  be  void  for  uncertainty; 
and  the  same  has  been  held  of  a  provision  that  sand,  sawdust,  ''or 

18.  State  V.  McCrillis,  28  R.  T.  165,  Co.,  107  Mo.  92,  17  S.  W.  637,  28 
66  Atl.  301, 13  Ann.  Cas.  701,  9  L.R.A.  A.  S.  R.  402. 

(N.S.)  635.  Notes:    21    L.R.A.    264,    205;    51 

19.  Goddard,    Petitioner,    16    Pick.  L.R,A.(N.S.)  276  et  seq.;  1  Ann.  Cas. 
(Mass.)  504,28  Am.  Dec.  259;  Helena  946;  4  Ann.  Cas.  238  et  seq. 

V.  Kent,  32  Mont.  279,  80  Pac.  258,  1.  State  v.  Jackman,  69  N.  H.  318, 

4  Ann.  Cas.  235  and  note;  Carthage  v.  41  Atl.  347,  42  L.R.A.  438. 

Frederick,  122  N.  Y.  268,  25  N.   E.  2.  Gridley   v.   Bloomington,'  88   111. 

480,  19  A.  S.  R.  490,  10  L.R.A.  178;  654,  30  Am.  Rep.  566;  State  v.  Jack- 

Stete  V.  McCrillis,  28  R.  I.  165,  66  man,  69  N.  H.  318,  41  Atl.  347,  42 

Atl.  301, 13  Ann.  Cas.  701,  9  L.R.A.  L.R.A.  438. 

(N.S.)  635.  Note:  4  Ann.  Cas.  239  et  seq. 

20.  Gridley  v.  Bloomington,  88  111.  3.  State  v.  Jackman,  69  N.  H.  318, 
654,  30  Am,  Rep.  566;   Chicago  v.  41  Atl.  347,  42  L.R.A.  438. 

O'Brien,  111  lU.  532,  63  Am.  Rep.       Note:  4  Ann.  Cas.  239  et  seq. 
WO;  St.  Louis  v.  Connecticut,  etc.,  Ins. 
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other  substance,^  must  be  used  on  icy  sidewalks^  without  specifying 
what  such  substance  may  be> 

Particular  Improvements 

79.  Construction  and  Improvements  of  Sidewalks. — ^A  public  street 
or  highway  is  for  use  by  the  traveling  public,  and  may  be  improved 
to  accommodate  pedestrians  as  well  as  those  using  it  for  teams,  wagons, 
or  other  vehicles,*  and  authority  to  improve  streets  includes  author- 
ity to  improve  sidewalks.*  Hence  the  public  authorities  have  a  right 
to  construct  or  order  the  construction  of  sidewalks  along  it  where 
the  public  necessity  requires  such  construction,'  or  to  permit  or 
require  abutting  •  owners  to  do  so.*  Such  improvements  involve  a 
legitimate  municipal  expense,  and  a  city  may  therefore  issue  war- 
rants to  the  contractor  in  payment  therefor.*  A  walk  so  constructed 
is  not  an  obstruction  to  travel,^®  and  does  not  constitute  an  addi- 
tional burden  or  servitude,^^  and  the  adjoining  owner  cannot  prevent 
its  construction  even  where  he  owns  the  fee,  though  he  has  a  right 
to  insist  that  the  work  shall  not  be  done  in  a  negligent  or  careless 
manner,  to  his  injury.^*  The  proper  officers  of  a  city  or  town  gen- 
erally have  authority  to  determine  the  grade,  material,  and  width 
of  sidewalks,  and  to  change  the  width  of  a  walk  as  previously  estab- 
lished if  the  public  convenience  so  requires.^*  Generally,  also,  munic- 
ipalities are  given  authority  to  pave  and  repave  their  streets.^*  A 
paving  petition  which  uses  words  designating  one  specitic  kind  of 
material,  patented  and  controlled  by  only  one  company,  and  fur- 
nished to  bidders  at  only  one  price,  in  effect  names  the  brand  of 
material  to  be  used,  and  violates  a  statutory  provision  to  the  effect 
that  such  petitions  shall  state  the  kind  of  material  to  be  used,  but 
not  the  brand  of  material  nor  the  name  of  the  manufacturer  thereof. 

4.  McGnire  v.  District  of  Columbia,  8.  See  supra,  par.  76,  77. 

24  App.  Gas.  (D.  C.)  22,  G5  L.R.A.  9.  Clark  v.  Des  Moines,  19  la.  199, 

430,  overruled  on   another  point   by  87  Am.  Dec.  423. 

District  of  Columbia  v.  Brooke,  214  10.  Hitchcock  v.  Zink,  80  Neb.  29, 

U.  S.  138,  29  S.  Ct.  560,  53  U.  S.  113  N.  W.  795,  127  A.  S.  R.  743,  13 

(L.  ed.)  941.  L.R.A.(N.S.)  1110  and  note. 

6.  Hitchcock  v.  Zink,  80  Neb.  29,  11.  See  Eminent  Domain,  vol  10, 

113  N.  W.  795,  127  A.  S.  R.  743,  13  p.  100. 

L.R.A.(N.S.)  1110  and  note.  12.  Hitchcock  v,  Zink,  80  Neb.  29, 

6.  Note:  11  L.R.A.  60.  113  N.  W.  795,  127  A.  S.  R.  743,  13 

7.  Anderson  v.  Ocala,  67  Fla.  204,  L.R.A.(N.S.)  1110  and  note. 

64  So.  775,  52  L.R.A.(N.S.)  287;  Mt.  13.  Marion   v.    Skillman,   127   Ind. 

Carmel  v.  Shaw,  155  111.  37,  39  N.  E.  130,  26  N.  E.  676,  11  L.R.A.  55  and 

584,  46  A.  S.  R.  311,  27  L.R.A.  580;  i.ote. 

Drew  V.  Geneva,  150  Ind.  662,  50  N.  14.  Frostburg  v.  Wineland,  98  Md, 

E.  871,  42  L.R.A.  814;  Hitchcock  v.  239,  56  Atl.  811,  103  A.  S.  R.  399,  1 

Zink,  80  Neb.  29,  113  N.  W.  795,  127  Ann.  Cas.  783,  64  L.R.A.  627;  Cur- 

A.  S.  R.  743,  13  L.R.A.(N.S.)   1110  lice  v.  Schmidt,  202  Mo.  703,  101  S. 

and  note.  W.  61,  10  Ann.  Cas.  702. 
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But  it  has  been  held  that  a  statute  validating  such  petitions  already 
on  file  does  not  violate  a  constitutional  provision  against  special  legis- 
lation, and  is  valid.**  An  ordinance  requiring  every  person  on  a 
certain  street  to  lay  a  pavement  in  front  of  his  lot,  or,  in  default, 
requiring  an  officer  to  do  so  €md  to  bring  an  action  against  the  owner 
for  the  costs,  is  not  in  the  nature  of  a  tax,  and  is  not  unconstitu- 
tional because  unequal ;  nor  is  it  unequal  and  void  because  one  lot 
may  be  improved  and  more  valuable  than  another.**  Under  the 
English  statutes  the  urban  authorities  have  power  to  require  abut- 
ting owners  on  certain  classes  of  streets  to  pave  the  same,  and,  on 
their  default,  to  execute  the  work  at  the  expense  of  such  owners.*^ 
This  authority  they  may  exercise  from  time  to  time  as  may  reason- 
ably be  considered  necessary,  and  the  fact  that  a  street  has  once 
been  paved  to  their  satisfaction  will  not  preclude  them  from  order- 
ing it  to  be  paved  again.**  An  "owner  of  premises  fronting  or  abut- 
ting'' on  a  street,  upon  whom  the  burden  of  paving  is  cast  by  such 
acts,  does  not,  it  is  held,  include  the  proprietor  of  land  which  has 
been  placed  extra  commerciuih,  or  is  subject  in  perpetuity  to  the 
burden  of  a  public  right  which  deprives  him  of  the  beneficial  use 
of  the  land.**  The  right  to  require  street  railway  companies  to  pave 
between  their  tracks  is  considered  elsewhere  in  this  work.** 

80.  Cleaning  and  Sprinkling  Streets. — Generally  cities  have  full 
power  to  keep  their  streets  clean,*  and  to  that  end  may  order  them 
to  be  swept.*  And  since  this  power  is  legislative  and  discretionary 
in  character,  it  cannot  be  delegated.  For  example,  it  cannot  be  dele- 
gated to  a  committee  of  officials  by  giving  them  power  to  take  steps 
to  prevent  the  casting  of  litter  into  the  streets,  and  provide  for  the 
erection  and  cleaning  of  receptacles  for  such  refuse.*  So  also,  the 
sprinkling  of  the  streets  of  a  municipality  is  a  public  duty  and  benefit, 
and  an  ordinance  providing  therefor  is  one  to  preserve  the  public 
health  and  promote  its  comfort     Generally  authority  to  sprinkle 

15.  Pollock  V.  Kansas  City,  87  Kan.  B.  512,  72  L.  T.  N.  S.  692,  43  W.  R. 
205,  123  Pac,  985,  42  L.R.A.(N.S.)  504,  16  Eng.  Rul.  Cas.  459  and  note. 
465.  19.  Great  Eastern  R.  Co.  v.  Hack- 

16.  Franklin  V.  Maberry,  6  Humph,  ney  Dist.  Board  of  Works,  8  App. 

(Tenn.)  368,  44  Am.  Dec.  315.  £^.V^§.^'  ^^  ^  •L^A  ^'  ^^^'  ^^  ^• 

17.  Barry,  etc.,  Local  Board  v.  Par-   T.  N.  S.  509   31  W.  R.  769,  16  Eng. 

ry,  [1895]  2  Q.  B.  110,  64  L.  J.  Q.  *^^'a   c     t     *°^  °^^®- 

B.  512,  72  L.  T.  N.  S.  692,  43  W.  R.  f'^^  Street  Railways. 

cn^    -li  1?        Din       Atzn      J       *  !•  People  V.  Clean  Street  Co.,  225 

504,  16  Eng.  Rul.  Cas.  ^9  and  note;  j„    ^j^^^q  j^   ^    298,  116  A.  S.  R. 

Great  Eastern  R.  Co.  v.  Hackney  Dist.  ^^q^  g  Lr.A.(N.S.)  455. 

Board  of  Works,  8  App.  Cas.  687,  52  2.  Reinken   v.   Fuebring,   130   Ind. 

L.  J.  M.  C,  106,  49  L.  T.  N.  S.  509,  332,  30  N.  E.  414,  30  AT  S.  R.  247, 

31  W.  R.  769,  16  Eng.  Rul.  Cas.  470  15  L.R.A.  624. 

and  note.  3.  People  v.  Clean  Street  Co.,  225 

18.  Barry,  etc.,  Local  Board  v.  Par-  111.  470,  80  N.  E.  298,  116  A.  S.  R. 
ry,  [1895]  2  Q.  B.  110,  64  L.  J.  Q.  156,  9  L.R.A.(N.S.)  455. 
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fitreets  is  expressly  conferred  upon  municipalities  b;  their  charters.^ 
It  has  been  held  that  such  power  is  conferred  by  implication  by  a 
statute  authorizing  the  improvement  and  repair  of  streets,^  or  by  a 
statute  giving  the  common  council  exclusive  control  over  the  streets 
for  the  purpose  of  cleaning  and  otherwise  improving  them.*  It  has 
also  been  held  that  water  for  sprinkling  may  be  taken  from  the 
municipal  waterworks  without  compensation,  and  that  the  necessary 
expenses  may  be  paid  out  of  the  generaf  funds  of  the  town.^  6o  a 
city  council  charged  with  the  duty  of  looking  after  the  streets  neces- 
sarily has  authority  to  appoint  the  necessary  agents  or  hire  the  neces- 
sary employees  to  sprinkle  the  streets.  But  it  has  been  held  that  such 
a  contract  involves  a  discretion  as  to  which  an  outgoing  council  can- 
not bind  its  successor  by  a  contract  extending  over  in  to 'the  term  of 
the  latter.*  Many  cases  hold  that  it  is  not  within  the  power  of  a 
city  to  lay  a  special  tax  against  abutting  property  owners  to  pay 
for  sprinkling,  since  such  a  special  tax  must  be  based  on  the  idea 
that  the  work  for  which  the  tax  is  laid  is  an  improvement  of  the 
property,  and  sprinkling  to  keep  down  the  dust,  while  good  for  the 
comfort  of  the  inhabitants,  is  too  intangible  to  be  denominated  an 
improvement  of  the  property;*  but  in  some  jurisdictions  a  contrary 
view  has  been  taken  and  special  assessments  for  sprinkling  upheld.^* 
Ordinances  requiring  street  railway  companies  to  sprinkle  the  streets 
immediately  adjacent  to  their  tracks  are  generally  held  to  be  valid 
if  reasonable.^^  It  has  been  held  that  a  municipality  is  not  liable 
for  damages  resulting  from  the  fact  that  a  mill-race  is  filled  by  wash- 
ings from  a  city's  streets  by  means  of  hose  attached  to  fire-plugs,  under 
the  unauthorized  direction  of  the  municipal  authorities.^* 

Compensation  and  Damages  Generally 

81.  Rule  Stated. — Apart  from  constitutional  or  statutory  provi- 
sions on  the  subject,  municipalities  are  not  liable  for  consequential 
damages  occasioned  by  improving  their  streets  pursuant  to  legis- 
lative authority,^*  provided  there  is  no  diversion  thereof  from  street 

4.  State  V.  Milwaukee  Electric  Ry.       9.  Note:  6  Ann.  Cas.  982. 

etc.,  Co.,  144  Wis.  386,  129  N.  W.  623,  10.  State  v.  Milwaukee  Electric  Ry. 
140  A.  S.  R.  1025.  etc.,  Co.,  144  Wis.  38G,  129  N.  W.  623, 

5.  ]\fcAllen  v.  Hamblin,  129  la.  329,  140  A.  S.  R.  1025. 

105  N.  W.  593,  6  Ann.  Cas.  980,  5       Note:  6  Ann.  Cas.  982. 
L.R.A.(N.S.)  43i.  11.  State  v.  Milwaukee,  Electric  Ry. 

6.  Tcrape  v.  Corbell,  (Ariz.)  147  etc.,  Co.,  144  Wis.  386,  129  N.  W. 
Pac.  745,  L.R.A.ini5E  581.  623,    140    A.    S.    R.    1025.     See   also 

7.  McAllen  v.  Hamblin,  129  la.  329,  generally.  Street  Railways. 

105  N.  W.  593,  6  Ann.  Cas.  980,  6  12.  Cumberland  v.  Willison,  50  Md. 

L.R.A.(N.S.)  434.  138,  33  Am.  Rep.  304. 

8.  Tempe  v.  Corbell,  (Ariz.)  147  13.  Selden  v.  Jacksonville,  28  Fla. 
Pac.  745,  L.R.A.1915E  581.  See  gen-  558,  10  So.  457,  29  A.  S.  R.  278,  14 
erally,   Municipal   Corporations.  L.R.A.  370;  Anderson  v.  Fuller,  61 
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purposes.  ^^  But  the  contrary  is  true  where  the  damage  is  caused  by 
negligence,  misconduct,  or  want  of  skill  on  the  part  of  the  municipal- 
ity in  performing  the  work,^^  or  where  a  municipality  undertsdces  to 
make  an  unauthorized  improvement.^*  The  municipality  is  also  liable 
if  the  improvement  is  not  for  a  street  use,  though  it  is  for  a  public 
ymP  A  municipality  has  not  an  unlimited,  absolute  and  uncontrol- 
lable right  to  order  such  improvements  of  its  streets  as  it  may  deem 
necessary  or  beneficial,  at  the  expense  of  property  owners,  and  in  utter 
disregard  of  their  interests,  without  compensation.**  Of  course,  where 
provision  has  been  made  by  constitution  or  statute  for  compensa- 
tion for  such  injuries,  there  can  be  no  doubt  as  to  the  abutting 
owner's  right  to  recover.**  Constitutional  provisions  requiring  com- 
pensation to  be  made  where  private  property  is  injured  or  damaged 
for  public  use  are  generally  held  to  render  the  municipality  liable 
for  consequential  damages  resulting  to  abutting  owners  by  reason 
of  public  improvements  in  its  streets,  as,  for  example,  injuries  result- 
ing from  the  grading  or  regrading  of  a  street,^*  or  the  construction 
of  a  bridge  in  a  street,*  or  the  making  of  excavations  therein  under 
municipal  authority.*  So,  under  such  a  provision,  an  abutting 
owner  may  recover  damages  i^ere  his  right  of  access  is  interfered 
with  to  such  an  extent  as  to  lessen  the  value  of  his  property ;  *  and 

Fla.  380,  41  So.  684,  120  A.  S.  R.  Ann.  Gas.  1021;  In  re  Rapid  Transit 

170, 6  LR A. {N.S.)  1026;  Cummins  V.  R.  Com'rs,  197  N.  Y.  81,  90  N.  B. 

Seymour,  79  Ind.  491,  41  Am.  Rep.  456,   18    Ann.    Cas.   366^   36   L.RJL 

618;  Valparaiso  v.  Spaeth,  166  Ind.  (N.S.)  647. 

14,  76  N.  E.  614,  8  Ann.  Cas.  1021 ;  Notes :  66  Am.  Dec.  437  ct  seq. ;  68 

LooisviUe  v.   LouisviUe   RoUing  MiU  L.R.A.  700;  70  L.R.A.  584;  1  L.R.A. 

Co.,  3  Bosh  (Ky.)  416,  96  Am.  Dee.  (N.S.)    127  et  seq.;  20  L.R.A.(NS) 

243;  Raddiff  v.  Brooklyn,  4  N.  Y.  533  et  seq. 

195,  53  Am.  Deo.  357  and  note;  In  re  16.  Schneider  v.  Detroit,  72  Mich. 

Rapid  Transit  R.  Com'rs,  197  N.  Y.  240,  40  N.  W.  329,  2  L.R.A.  54. 

81, 90  N.  E.  456, 18  Ann.  Cas.  366,  36  Notes:  30  A.  S.  R.  407  et  seq.;  68 

LJl.A.(N.S.)  647;  Bush  v.  Portland,  L.R.A.  700. 

19  Oie.  45,  23  Pae.  667,  20  A.  S.  R.  17.  In  re  Rapid  Transit  R.  Com'i% 

789.  197  N.  Y.  81,  90  N.  E.  456,  18  Ann, 

Notes:  36  Am.  Dec  210;  66  Am.  Cas.  366,  36  L.R.A.(N.S.)   647. 

Dec.  437,  438,  442;  81  Am.  Dec.  309;  18.  Louisville  v.  Louisville  Rolling 

39  LR.A.  68;   68  L.R.A.  698,  699;  Mill  Co.,  3  Bush  (Ky.)  416,  96  Am^ 

1  Ii.RA.(N.S.)  127  et  seq..  Dec.  243. 

See  also  Eionknt  Domain,  voL  10,  19.  Note:  68  L.R.A.  700.    See  also 

p.  164  et  seq.  Eminent  Domain,,  vol.  10,  p.  164  et 

14.  Selden  v.  Jacksonville,  28  Fla.  seq. 

558, 10  So.  457,  29  A.  S.  R.  278,  14  20.  See  infra,  par.  90. 

Lit. A  370;  In  re  Rapid  Transit  R.  *     1.  Pause  v.  Atlanta,  98  Qa.  92,  26 

Com'tt,  197  N.  Y.  81,  90  N.  E.  456,  S.  E.  489,  58  A.  S.  R.  290. 

18  Ann.  Cas.  366,  36  LJl.A.(N.8.)  2.  Note:  68  LJl.A.  700,  701. 

647.  8.  Longmont   v.    Parker,    14   Colo. 

15.  Cummins  v.  Seymour,  79  Ind.  386,  23  Pac.  443,  20  A.  S.  R.  277; 
491,  41  Am.  Rep.  618;  Valparaiso  v.  Pause  v.  Atlant*,  98  Ga.  92,  26  & 
Spaeth,  166  Ind.  14,  76  N.  E.  514,  8  E.  489,  58  A.  S.  R.  290« 
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it. is  not  material  whether  the  property  damaged  abuts  directly  on  the 
improvement  or  is  distant  therefrom.^  The  holder  of  a  lease  has 
such  an  interest  in  premises  as  will  enable  him  to  maintain  an  action 
for  damages  resulting  to  his  leasehold  estate,  sustained  in  consequence 
of  the  construction  of  such  an  improvement,  whether  the  damage 
results  from  the  negligence  of  the  municipal  authorities  or  otherwise.* 

82.  Right  of  Public  Service  Corporations. — It  Is  almost  uniformly 
held  that  a  gas  or  water  company  laying  its  mains  and  service  pipes 
under  the  streets  of  a  municipality  acquires.no  vested  right  to  an 
undisturbed  location,  but  holds  subject  to  the  paramount  right  of 
the  public  to  make  such  changes  in  the  surface  and  subsoil  of  the 
street  as  may  be  required  by  the  public  interest;  and  hence  any  dam- 
age inflicted  without  negligence  on  the  owner  of  the  mains  and  pipes 
in  the  prosecution  of  a  public  improvement  under  the  direction  of 
the  proper  authorities  is,  in  the  absence  of  a  statute  or  an  express  con- 
tract allowing  recovery,  damnum  absque  injuria.  This  is  equally 
true  though  the  statute  or  ordinance  under  which  the  work  is  done 
provides  for  compensation  to  abutting  owners,  and  though  in  making 
the  improvement  the  municipality  exercises  its  right  of  eminent 
domain.*  And  a  municipal  contractor  constructing  such  a  public 
improvement  is  not  liable  for  unavoidable  injuries  so  inflicted.'  More- 
over, a  city  has  no  right  directly  or  indirectly  to  burden  itself  or  its 
citizens  with  the  cost  of  removing  and  replacing  of  the  water-pipes,  gas- 
pipes,  telegraph,  telephone  and  electric  light  poles,  drains  or  conduits, 
or  railway  trac^  that  may  necessarily  be  interfered  with  in  laying  its 
sewers  in  the  streets.  Especially  is  this  true  when  the  city  is  author- 
ized to  assess  the  cost  of  such  work  against  the  abutting  owner.* 
These  rules  are  often  applied  where  a  removal  of  such  appliances 
becomes  necessary  because  of  the  grading  of  a  street.* 

83.  Liability  as  between  Municipality  and  Contractor. — ^Damage 
or  loss  to  a  property  owner  resulting  from  a  street  improvement  as 
such,  apart  from  that  due  to  the  fault  of  the  contractor  in  prosecut- 
ing the  work,  is  properly  to  be  met  by  the  municipality  ordering 
the  improvement  to  be  made,  while  damage  or  loss  due  wholly  to 
the  fault  of  the  contractor  in  the  prosecution  of  the  work  is  prop- 
erly to  be  met  by  him.  A  provision  in  a  contract  for  street  work 
requiring  the  contractor  to  assume  the  liability  of  the  municipality 
in  this  respect  is  unauthorized  in  that  it  tends  to  increase  the  cost 
of  the  work  and  the  consequent  burden  to  the  property  owner;** 

4.  Pause  v.  Atlanta,  98  Ga.  92,  26  7.  Note:  6  Ann.  Gas.  390,  391. 

S.  E.  489,  58  A.  S.  R.  290.  8.  Anderson  v.  Fuller,  51  Fla.  380, 

6.  Pause  v.  Atlanta,  98  Ga.  92,  26  41  So.  684,  120  A.  S.  R.  170,  6  L.RA. 

S.  E.  489,  58  A.  S.  R.  290.  (N.S.)  1026. 

6.  See  Eminent  Domain,  vol.  10,  9.  See  infra,  par.  87. 

pp.  76-77;  Gas,  vol.  12,  pp.  882-883;  10.  Bloehman  v.  Spreckles,  135  Cal. 

Waterworks.  662,  67  Pac.  1961,  57  L.R.A.  213;  Gay 
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but  there  is  no  impropriety  in  a  provision  making  the  contractor 
liable  for  the  consequences  of  his  own  negligence,  since  he  would 
be  80  liable  in  any  event.^^  Municipal  officers  are  charged  with  the 
duty  of  seeing  that  street  improvement  work  is  properly  done,  and  a 
bond  given  by  the  contractor  cannot  be  substituted  for  tlie  perform- 
ance of  this  duty.^' 

InjurieB  Resulting  from  Plan 

84.  Rule  Stated  and  Illustrated.-Tln  adopting  a  plan  for  the 
improvement  of  its  'streets  or  highways  a  municipality  acts  in  a 
judicial  or  legislative  capacity,^*  and  hence  as  a  general  rule  will  not 
be  liable  for  consequential  damages  to  individuals  who  are  injured 
in  their  persons  or  property  by  reason  of  errors  or  defects  in  the 
plan  adopted,  provided  it  is  one  which  the  judgment  of  prudent  men 
might  approve,  and  that  the  completed  street  is  reasonably  safe  for 
public  travel.**  But  in  carrying  out  its  plans  the  municipality  acts 
ministerially  and  is  bound  to  see  that  the  work  is  done  in  a  reason- 
ably safe  and  skilful  manner,*^  though  it  has  been  declared  that 
if  it  is  so  doubtful  on  the  facts  whether  the  street  as  planned  or 
ordered  by  the  city  governing  board  is  dangerous  or  unsafe  or  not, 
that  diflferent  minds  might  entertain  different  opinions  with  respect 
thereto,  the  benefit  of  the  doubt  should  be  given  the  city,  and  it 
should  not  be  held  liable.**    Pursuant  to  the  foregoing  rules,  it  has 

V.  Engebretsen,  158  Cal.  21,  109  Pac.  91  N.  Y.  67,  43  Am.  Rep.  91  note; 

876,  139  A.  S.  R.  67  and  note.  Giaconi  v.  Astoria,  60  Ore.  12,  113 

11.  Gay  V.  Engebretsen,  158  Cal.  21,  Pao.  855,  118  Pac  180,  37  Li.R.A. 
109  Pac.  876,  139  A.  8.  R.  67.  (N.S.)  1150  and  note. 

12.  Alameda  Macadamizing  Co.  v.  Notes:  63  Am.  Dec  354;  60  Am. 
Pringle,  130  Cal  226,  62  Pac  394,  Dec  436;  22  Am.  Rep.  510;  30  A. 
80  A.  S.  R.  124,  52  L.R.A.  264.  8.  R.  387,  388;  103  A.  S.  R.  285; 

18.  Detroit  v.   Beckman,  34  Mich.  67  L.R.A.  253  ct  acq.;  13  L.R.A.(N.S.) 

125,  22  Am.  Rep.  507;  McCutcheon  v.  1272  et  seq.;  20  L.R.A.(N.S.)  532  et 

Homer,  43  Mich.  483,  5  N.  W.  668,  seq.;  31  L.R.A.(N.S.)  952;  37  L.R.A. 

38  Am.  Rep.  212.  (N.S.)  1150. 

.^•^h  9i"«^?^  Ji  ?®^«*°U^?P.-™;t^^       15-  Chicago  V.  Sehen,  165  HI.  371, 

46  N.  fc.  244,  66  A.  S.  R.  24o;  Hume  45  n.  E.  244,  56  A.  S.  R.  245;  Hume 

V.   Des  Moines,  146  la.  624,  12o  N.  y  ry^  Moines  146  la  6'>4  !*>'>  N  W 

W.   846,   Ann.    Cas.   1912B   904,   29  Idfl  ^^ T?,   iqipr  ^ 

I.R.A.(N.S.)   126;  Gould  v.  Topeka,  ?i\t^°;«^*'n  *    •.        u'  I  il 

32  Kan.  485,  4  Pac  822,  49  Am.  Rep.  i^^'^^o-  Jo^^^^'^'o  ^-  .nf  ""T"'  ?^ 

496;  Teas:er  v.  Flemingsburg,  109  Ky.  ?;.       ^^^*  22  Am.  Rep.  507  and  note; 

746,  60  8.  W.  718,  95  A.  8.  R.  400,  Giaconi  v.   Astoria,  60  Ore.  12,  113 

63  L.R.A.  791;  Lexington  v.  Cooper,  Pac.   855,  118   Pac   180,   37   L.R.A. 

148  Ky.  17, 145  8.  W.  1127,  43  L.R.A.  (N.S.)  1150  and  note 
(N.8.)  1158  and  note;  Gee  v.  Hop-       Notes:  66  Am.  Dec  436;  20  L.R.A. 

kinsville,  154  Ky.  263,  157  8.  W.  30,  (N.S.)    533   et  seq. 
46  L.R.A.(N.S.)  229;  Malloy  v.  Walk-       16.  Gould  v.  Topeka,  32  Kan.  485, 

cr,  77  Mich.  448,  43  N.  W.  1012,  6  4  Pac.  822,  49  Am.  Rep.  496;  Teager 

Ij.R.A.  695;  Urquhart  v.  Ogdensburg,  v.  Flemingsburg,  109  Ky.  746,  60  S. 
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been  held  that  a  municipality  is  not  liable  for  injuries  to  travelers 
resulting  from  leaving  niches  in  sidewalks  to  enable  them  to  pass 
growing  trees,  even  in  a  case  where  the  niche  remains  after  the  tree 
has  been  removed ;  ^^  nor  from  a  construction  of  a  sidewalk  with  a 
step  which,  from  the  nature  of  the  grade,  the  municipal  authority 
thinks  proper.^^  It  has  also  been  held  that  the  fact  that  a  munici* 
pality  constructs  a  ford  across  a  stream  instead  of  a  bridge  does  not 
render  it  liable  for  the  death  of  a  person  undertaking  to  cross  at 
a  time  when  the  stream  is  so  swollen  as  to  make  the  crossing  unsafe, 
where  it  is  reasonably  safe  tot  travel  at  low  water.**  Similarly,  the 
municipality  is  not  liable  for  injuries  to  property  resulting  from  the 
plan  adopted  for  the  grading  of  its  streets,  but  is  liable  for  injuries 
resulting  from  negligence  in  doing  the  work.*® 

85.  Qualifications  and  Limitations  of  Rule. — ^To  exempt  the  munic- 
ipality from  liability  for  injuries  resulting  from  defects  in  plans  of 
street  construction  or  improvement,  it  must  appear  that  the  plun 
was  expressly  adopted  by  the  authorities  having  control  of  its  polit- 
ical, legislative,  and  governmental  affairs.*  So  also,  there  are  many 
cases  in  which  a  municipality  has  been  held  liable  either  in  the  strict 
application  of  the  general  rule  or  tlirough  more  or  less  relaxation 
thereof. '^  But  even  under  the  more  liberal  rule,  the  municipality 
will  not  be  held  liable  merely  because,  in  the  opinion  of  a  jury,  a 
safer  or  better  plan  might  have  been  adopted,  or  because  in  their 
opinion  it  chose  the  less  safe  of  two  plans.  To  make  it  liable  where 
there  was  a  choice  between  two  plans,  the  one  adopted  must  have 
been  so  much  and  so  obviously  more  unsafe  than  the  other  as  to 
show  a  neglect  to  employ  the  diligence,  judgment,  and  skill  in  deter- 
mining the  plan  which  ordinary  care  would  require.*    It  must^  of 

W.  718,  95  A.  8.  R.  400,  53  L.RJL  4  Pae.  822,  49  Am.  Rep.  496. 

791.  Note:  67  L.R.A.  255  et  seq. 

Note:  20  L.R.A.(N.S.)  535.  2.  Cummins  v.  Seymour,  79  Ind.  491, 

17.  Lexington  v.  Cooper,  148  Ky.  41  Am.  Rep.  618 j  EvansviUe  v.  Deck- 
17,  145  S.  W.  n27,  43  L.RA.(N.S.)  er,  84  Ind.  325,  43  Am.  Rep.  86; 
1158.  Malloy  v.  Walker  Tp.,  77  Mich.  448. 43 

18.  Teager  v.  Flemingsburg,  109  N.  W.  1012,  6  L.R.A.  695;  Blyhl  v. 
Ky.  746,  60  S.  W.  718,  95  A.  S.  R.  Waterville,  67  Minn.  115,  58  N.  W. 
400,  53  L.R.A.  791.  817,  47  A.  S.  R.  596;  Circleville  v. 

Note:  20  L.R.A.(N.S.)  637  et  seq.  Sohn,  59  Ohio  St  285,  52  N.  E.  788, 

19.  Gee  v.  Hopkinsville,  154  Ky.  69  A.  S.  R.  777;  Prather  v.  Spokane, 
263,  167  S.  W.  30,  46  L.R.A.(N.S.)  29  Wash.  649,  70  Pac.  55,  92  A.  S.  R. 
229.  923,  59  hJiJL  346;  Stone  v.  Seattle, 

20.  Hume  v.  Des  Moines,  146  Ta.  30  Wash.  65,  70  Pac.  249,  67  L.R.A. 
624,  125  N.  W.  846,  Ann.  Cas.  1912B  253  and  note. 

904,  29  L.R.A.(N.S.)  126;  Giaconi  v.  Notes :  67  L.R.A.  268,  269 ;  13  L.R JL 

Astoria,  60  Ore.  12,  113  Pac.  855,  118  (N.S.)  1272  et  seq.;  20  L.R.A.(N.S.) 

Pac.  180,  37  L.R.A.(N.S.)   1150  and  534  et  seq. 

note;  Champion  v.  Crandon,  84  Wis.  3.  Blyhl  v.  Waterville,  57  Minn.  115, 

405,  54  N.  W.  775,  19  L.R.A.  866.  58  N.  W.  817,  47  A.  S.  R.  596. 
1.  Gould  V.  Topeka,  32  Kan.  485, 
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course,  be  remembered  in  this  connection,  that  compensation  must 
always  be  made  where  property  is  taken  for  street  purposes.*  Indeed, 
it  is  on  the  theory  that  the  compensation  awarded  covers  all  the 
damages  reasonably  to  be  anticipated  from  the  taking,  that  damages 
subsequently  accruing  are  usually  denied.*  So,  where  a  property 
owner  subsequently  suffers  direct  damage  of  a  character  which  could 
not  reasonably  have  been  anticipated,  and  hence  could  not  have  been 
included  in  the  award,  it  has  been  held  that  he  is  entitled  to  recover 
therefor.*  Similarly,  while  no  action  will  lie  as  for  a  tort  for  dam- 
ages incidentally  and  necessarily  resulting  from  a  street  improve- 
ment or  change  of  grade  made  under  legislative  authority  provided 
the  work  is  done  in  a  reasonably  proper  and  skilful  manner,  and 
with  just  regard  to  the  rights  of  property  owners,  and  compensation 
must  be  sought  in  the  manner  prescribed  by  the  statutes  relating  to 
eminent  domain,  yet  if  the  work  is  not  done  in  a  proper  and  skilful 
manner  the  damage  is  not  necessarily  incident  to  the  accomplish- 
ment  of  the  public  object,  but  to  the  improper  and.imskilful  manner 
of  doing  it^  and  an  action  of  tort  lies.' 

Orading  and  Changes  of  Orade 

86.  Power  to  Grade  and  Regrade. — ^The  legislature  may  fix  or 
change  the  grade  of  streets  or  highways  by  its  own  direct  act,*  or 
it  may  delegate  the  power  to  municipalities,*  or  to  private  corpo- 
rations or  individuals.^*  The  power  is  generally  conferred  upon 
municipal  and  quasi-municipal  corporations ;  ^^  but  the  state  does 
not  thereby  divest  itself  of  its  own  power,^^  and  it  may  delegate  such 
power  to  a  private,  corporation,  as  a  railroad,  notwithstanding  a  pre- 
vious delegation  to  a  municipality.^*  So,  the  power  is  a  continuing 
one,  and  is  not  exhausted  by  the  first  exercise  of  it.^*    Nor  can  pri- 

4.  See  supra,  par.  36  et  seq.  Selden  v.  Jacksonville,  28  Fla.  558^ 

6.  Sea  EiiiKEKT  Domain,  voL  10,  10  So.  457,  29  A.  S.  R.  278|  14  L.B  A. 

pp.  153-155.  370. 

6.  Hinckley  y.  Seattle,  74  Wash.  101,  10.  See  infra,  par.  88. 

132  Pac.  855,  Ann.  Gas.  1915A  580  11.  Eeasey  v.  Louisville,  4  Dana 
and  note,  46  LJR.A.(N.S.)  727.  (Ky.)  154,  29  Am.  Dec.  395  and  note; 

7.  Perry  v.  Worcester,  6  Gray  Wallenberg  v.  Minneapolis,  IH  Minn. 
(Mass.)  544,  66  Am.  Dec.  431.  See  471  i27  N.  W.  422  20  Ann.  Cas, 
^^"^i^'-vS^^'^^  Domain,  vol.  10,  873'.  Edwards  v.Thradi,  26  Okla.  472, 
^^ilG^Vi  XT      V    u     *      o    109Pac.832,138A.S.R.  975;  Humes 

iJr  ^  rl^J"  7I  ^^A  T^  !  •io?:  ▼•  KnoxvOle,  1  Humph.  (Tenn.)  403, 
Co.,  22  Conn.  74,  66  Am.  Dec.  390 ;  ^.i   a       t\^-  ckt      j  -  * 

8elden  v.  Jacksonville,  28  Fla.  558,  ^,^"^1  ^'  ^^*^^  "^*f-         ^  ^ 

10  So.  467,  29  A.  S.  B.  278, 14  L.R.A.  ^^'  Brand  v.  Multnomah  County,  38 

370;  Brand  v.  Multnomah  County,  38  ^^  79,  60  Pac  390,  62  Pac.  209,  84 

Ore.  79,  60  Pac.  390,  62  Pac.  209,  84  A.  S.  R.  772,  50  L.R.A.  389. 

A.  S.  R.  772,  50  L.R.A.  389.  18.  Nicholson  v.  New  York,  etc.,  R. 

9.  Nicholson  v.  New  York,  etc,  R.  Co.,  22  Conn.  74,  56  Am.  Dec  390. 

Co.,  22  Conn.  74,  56  Am.  Dec  390;  14.  Columbus  Qn»  Light,  etc,  Co.  t« 
R.  C.  L,  Vol.  Xm.— 7.        97 
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vale  individuals,  by  deeda  between  themselves,  reserve  the  right  to 
regulate  the  grade  of  streets  adjoining  the  land  conveyed,  so  as  to 
deprive  the  municipality  of  its  right.^*  A  municipality  upon  which 
it  is  conferred  may  lower  or  elevate  the  grades  of  its  streets  at  its 
pleasure,  when  it  is  done  in  good  faith,  with  a  view  to  fit  them  for  use 
as  streets  to  meet  the  public  wants,^*  and  cannot  be  held  responsible 
for  errors  of  judgment  in  that  respect,*'  nor  for  errors  of  judgment 
in  respect  to  the  plan  of  such  grading.*®  Nor  can  the  discretion  exer- 
cised by  the  municipal  authorities  in  respect  to  the  propriety  or  neces- 
sity of  the  improvement  be  controlled  by  the  courts,  except  where 
the  power  is  exceeded,  or  fraud  is  charged  and  shown  to  exist,  or  where 
there  has  been -a  manifest  invasion  of  private  rights.**  The  power 
to  grade  streets  is  conferred  on  the  municipal  authorities  for  the 
public  benefit.*®  Being  legislative  in  character,  it  cannot  be  dele- 
gated by  a  municipality  to  a  contractor,*  nor  can  it,  in  the  absence 
of  statutory  authority,  be  ceded  or  bargained  away;  nor  can  one 
council  by  its  exercise  abridge  the  capacity  of  its  succe^ors  to  per- 
form their  duties  in  that  behalf  as  the  public  interest  may  demand.* 
It  must,  of  course,  be  exercised  in  the  manner  prescribed  by  the 
charter  provisions 'br  statutes  conferring  it*  Power  to  grade  streets 
has  been  held  not  to  authorize  the  construction  of  bridges  over. railroad 
crossings.* 

87.  Right  us  against  Public  Service  Corporations. — Public  service 
corporations  occupying  a  street  under  a  franchise  are  held  to  have 
acquired  their  rights  on  the  condition,  implied  where  not  expressed, 

• 

Columbus,  50  Ohio  St.  65,  33  N.  E.  Reed,  57  111.  29,  11  Am.  Rep.  1; 
292,  40  A.  S.  R.  648,  19  L.R.A.  610.   Sbawneetown  v.  Mason,  82  111.  337, 

15.  Akron  v.  McComb,  18  Ohio  229,  25  Am.  Rep.  321 ;  8tack  v.  East  St. 
5i:Am.  Dec.  453.  Louts,  85  111.  377^28  Am.  Rep.  619. 

16.  Murphy  v.  Chicago,  29  HI.  279,      Note:   20   L.R.A.(N.S.)    636. 
61  Am.  Dee.  307;  Nevins  v.  Peoria,       18.  See  supra,  par.  84,  85. 

41  111.  502,  89  Am.  Dec.  392  and  note;       19.  Frostburg  v.  Wineland,  98  Md. 
Aurora  v.  Reed,  57  111.  29,  11  Am.  239,  56  Atl.  811,  103  A.  S.  R.  399, 
Rep.  1;  Dixon  v.  Baker,  65  111.  518,  1  Ann.  Caa.  783,  64  L.R:A.  627.        ' 
16  Ami  Rep.  591;  Pekin  v.  Brererton,       Note:  70  L.R.A.  ao5,  856. 
67  111.  477,  16  Am.  Rep.  629 ;  Shaw-      20.  Columbus  Gas  Light,  etc.,  Co.  y. 
neetown  v.  Mason,  82  111.  337,  25  Am.  Columbus,  50  Ohio  St.  65,  33  N.  E. 
Rep.  321;  Delphi  v.  Evans,  36  Ind.  292,  40  A.  S.  R.  648,  19  L.R.A.  51p. 
90,  10  Am.  Rep.  12;  Willamette  Iron       1.  Zabel   v.*  Louisville   Baptist   Ot- 
Works  V.  Oregon  R.  etc.,  Co.,  26  Ore.  phans'  Home,  92  Ky.  89,  17  S.  \V^ 
224,  37  Pac.  1016,  46  A.  S.  R.  620,  212, 13  L.R.A.  668* 
29  L.R.A.  88;  Mason  v.  Sioux  Falls,      2.  Columbus   Qaislight,  etc.,   Co.  3. 
2  S.  D.  640,  51  N.  W.  770,  39  A.  S.  Columbus,  50  Ohio  St.  65,  33  K  E. 
R.  802;  Iron  Mountain  R.,  Co.  v.  Bing-  292,  40  A.  S.  R.  648,  19  L.R.A.  5101. 
ham,  87  Tenn.  522,  11  8.  W.  705,  4      3,  Diocese  v.  Anamosa,  76  la.  538, 
L.RA.  622.  41  N.  W.  313,  2  L.R.A.  606. 

Note:  70  L.R.A.  850,  856.  ^      4.  Schneider  v.  Detroit,  72  Mich.  240, 

17.  Nevins  v.  Peoria,  41  111.  502,  89  40  N.  W.  329,  2  L.R.A.  54. 
Am.  Dec»  392  and  note;  Aurora  v.  ' 
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that  the  city  reserved  the  full  and  unconditional  power  to  make  any 
reasonable  change  of  grade  or  other  improvement  in  its  streets.^ 
Hence,  in  the  absence  of  negligence  or  wantonness  on  the  part  of 
the  city,  such  a  corporation  cannot  maintain  an  action  for  damages 
occasioned  by  the  necessity  of  taking  up  and  relaying  its  pipes,  tracks^ 
or  other  appliances,  in  order  to  accommodate  them  to  the  new  grade.* 
So  the  power  of  the  municipality  to  change  the  grade  of  its  streets 
whenever  and  as  often  as  the  public  needs  and  convenience  require, 
is  not  affected  by  the  fact  that  a  street  is  occupied  by  a  railroad 
company  under  a  franchise.  Ordinarily,  also,  the  obligation  rests 
on  a  railway  company  so  situated  to  make  its  tracks  conform  to  the 
established  or  changed  grade  of  the  street.  But  these  ordinary  powers 
and  obligations  may  be  enlarged  or  restricted  by  legislation  or  e^ee- 
ment,  and  this  will  be  determined  by  the  statutes  and  contracts  hav- 
ing application  to  the  case  in  hand.^ 

88.  Changes  by  or  for  Benefit  of  Individuals  or  Corporations. — ^An 
abutting  property  owner  cannot,  without  authority  from  the  body 
having  statutory  control  of  a  street,  change  the  grade  thereof,  although 
thereby  widening  it  and  making  it  more  suitable  for  travel.^  Nor 
can  a  private  individual,  engaged  in  improving  streets  for  the  benefit 
or  convenience  of  his  own  property,  cut  down  the  grade  of  an  exist- 
ing street  to  the  detriment  of  an  abutting  owner,  regardless  of  whether 
the  latter  owns  the  fee  or  not,  and  this  is  equally  true  though  the 
party  making  the  improvement  laid  out  the  tract  on  which  the  street 
is  situated  and  still  owns  a  large  part  of  it,  and  the  street  has  not 
been  accepted  by  the  public*  But  the  legislature  may  confer  upon 
private  corporations  or  individuals  power  to  grade  or  change  the  grade 
of  a  street  or  highway ;  *•  and  the  lowering  the  grade  of  a  street 
by  a  j^ersoh  acting  under  municipal  authority  and  in  good  faith, 
without  wantonness,  is  not  a  trespass  against  the  landowner.^^  Ther^ 
is  some  conflict  as  to  whether  a  change  of  the  grade  of  a  street,  for 
the  construction  of  a  street  railway,  is  such  a  special  injury  as  to 
entitle  the  abutting  owner  to  compensation.**  A  railroad  company 
grading  a  street  under  a  contract  with  and  under  direction  of  a 
municipality  is  not  liable  for  the  resulting  damages  unless  the  munic- 

•    6.  Colnmbtis  Gaslight,  etc.,  Co.  v.      8.  Notet  16  L.R.A.(N.S.)  1040. 
Columbus,  50  Ohio  St.  G5,  33  N.  E.       9.  Cunningham  v.  Fitzgerald,  138  N. 
292,  40  A.  8.  R.  648,  W  L.R.A.  510.. Y.  165,  33  N.  E.  840,  20  L.R.A.  244. 

6.  Columbus  Gaslight,  etc.,  Co.  v.  10.  Nicholson  v.  New  York,  etc.,  R. 
Columbus,  50  Ohio  St.  65,  33  N.  E.  Co.,  22  Conn.  74,  56  Am.  Dec.  390. 
292,  40  A.  S.  R.  648,  19  L.R.A.  510.  11  Briggs  v,  Lewiston,  ^tc,  R.  Co., 
and  note;  Scranton  Gas,  etc.,  Co.  v.  79  Me.  363,  10  Atl.  4.7,  1  A.  S.  R. 
Scranton,   214   Pa.   St.   586,   64   Ati.   316. 

84,  6  Ann.  Cas.  388  and  note,  6  L.R.A.  12.  Notes:  25  L.R.A.(N.S.)  1266  et 
(N.S.)   1033.  seq.;  2  Ann.  Cas.  536;  21  Ann.  Cae. 

7.  Note :  70  L.R»A.  850  et  seq.    See  1379; 
■BailboadS;  Street  Rahjioads,  l  . 
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ipality  would  be.**  But  in  some  jurisdictions,  the  municipality  can- 
not authorize  the  company  to  injure  private  property  by  raising  the 
grade  of  a  street  in  front  of  it  and  laying  a  railroad  track  thereon, 
and  such  authorization  will  not  defeat  a  recovery  for  the  injury.** 
Some  courts  hold  that  the  power  to  change  the  grade  can  be  exer- 
cised solely  for  the  public  good,  and  not  for  the  benefit  of  a  private 
corporation  or  individual.**  A  municipal  corporation  and  a  railroad 
company  which  jointly  undertake  to  elevate  the  grade  of  a  street  so 
as  to  abolish  a  grade  crossing  of  the  railroad  track  are  both  liable 
in  case  the  improvement  is  a  taking  of  the  property  rights  of  abut- 
ting owners.  And  the  right  of  an  abutting  owner  to  sue  them  jointly 
is  not  affected  by  the  provisions  of  a  municipal  ordinance  attempt- 
ing to  fix  the  liability  for  injuries  as  between  the  municipality  and 
the  railroad  company.**  It  has  been  held  that  the  municipality 
is  equally  liable  where  the  change  is  made  by  a  railroad  company 
in  obedience  to  an  order  fixing  the  grade.*'  In  some  jurisdictions, 
however,  it  is  held  that  the  municipality  is  not  liable  for  damages 
resulting  from  a  change  made  by  a  railway  company  under  its  author- 
ity,** or  under  a  provision  requiring  it  to  make  such  change  as  a 
condition  upon  which  it  is  granted  a  right  to  occupy  the  street^ 
in  the  absence  of  a  showing  of  negligence  on  the  part  of  the  munic- 
ipality, but  that  the  liability,  if  any,  is  on  the  company.** 

89.  Right  to  Compensation  Generally. — ^As  a  general  rule,  in  the 
absence  of  a  constitutional  or  statutory  provision  to  the  contrary,  a 
municipality  is  not  liable  to  an  abutting  owner  for  consequential 
damages,  resulting  from  the  grading  or  changing  of  the  grade  of  the 
street  or  highway  in  front  of  his  premises,**  provided  the  work  is 

18.  Iron  Mountain  R.  Co.  v.  Ring-  20.  Simmons  v.   Camden,  26  Ark. 

ham,  87  Tenn.  522,  U  S.  W.  705,  4  276,   7   Am.   Rep*   620;   Fellowes   v. 

LJLA.  622.  New  Haven,  44  Conn.  240,  26  Am. 

14.  Protzman  v.  Indianapolis,  etc..  Rep.  447  and  note;  Dorman  v.  Jack- 

R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650.  sonvOle,  13  Fla.  538,  7  Am.  Rep.  253 

16.  Zebren    v.    Milwaukee    Electric  and  note;  Selden  v.  Jacksonville,  28 

Ry.  etc.,  Co.,  99  Wis.  83,  74  N.  W.  Fla,  558,  10  So.  457,  29  A.   S.  R. 

538,  67  A.  S.  R.  844,  41  L.R.A.  575;  278,  14  L.R.A.  370  and  note;  Rome  v. 

Willamette  Iron  Works  v.  Oregon,  R.  Omberg,  28  Ga.  46,  73  Am.  Dec.  748; 

etc.,  Co.,  26  Ore.  224,  37  Pac.  1016,  Murphy  v.  Chicago,  29  111.  279,  81 

46  A.  S.  R.  620,  29  L.R.A.  88.  Am.  Dec.  307;  Protzman  v.  Indianapo- 

16.  Walters  v,  Baltimore,  etc.,  R.  lis,  etc.,  R,  Co.,  9  Ind.  467,  68  Am. 
Co.,  120  Md.  644,  88  Atl.  47,  46  L.R.A.  Dec.  650  and  note;  Wabash,  etc..  Canal 
(N.S.)  1128.  V.  Spears,  16  Ind.  441,  79  Am.  Dec. 

17.  Hickman  v.  Kansas,  120  Mo.  444  and  note;  Delphi  v.  Evans,  36 
110,  25  S.  W.  225,  41  A.  S.  R.  684,  Ind.  90,  10  Am.  Rep.  12;  Valparaiso 
23  L.R.A.  658.  v.  Spaeth,  166  Ind.  14,  76  N.  B.  514, 

18.  Jordan  v.  Benwood,  42  W.  Va.  8  Ann.  Cas.  1021;  Morris  v.  Indianapo- 
312,  26  S.  E.  266,  57  A.  S.  R.  859,  lis,  177  Ind.  369,  94  N.  E.  705,  Ann. 
36  L.R.A.  519.  Cas.  1915A  65;   Hendershott  v.   Ot- 

19.  Olney  v.  Wharf,  115  111.  619,  5  tnmwa,  46  la.  668,  26  Am.  Rep.  182; 
N.  E.  366,  56  Am.  Rep.  178.  Diocese  ▼.  Anamosa,  76  la.  538,  41 
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done  under  authority  of  law  and  not  in  a  negligent  or  improper 
manner.^  So  the  municipality  cannot  be  held  liable  for  the  incon- 
venience and  expense  of  adjusting  the  adjacent  property  to  the  grade 
of  the  street  as  improved.*  The  title  secured  by  the  municipality 
includes  the  right  to  bring  the  street  to  grade.*  The  original  and 
all  subsequent  purchasers  of  abutting  lots  take  with  the  implied  under- 
standing that  the  public  shall  have  the  right  to  improve  or  alter  the 
street  so  far  as  may  be  necessary  for  its  use  as  a  street  without  mak- 
ing compensation  to  them/  and  the  presumption  is  that  they  calcu- 
late the  chances  of  such  elevating  or  lowering  of  the  grade  as  the 
increase  of  population  of  the  city  may  require,  in  order  to  make  the 

N.  W.  313,  2  L.R.A.  606;  Talcott  v.  Brand  v.  Mnltnomah  Coanty,  38  Ore. 

Des  Moines,  134  la.  113,  109  N.  W.  79,  60  Pae.  390,  62  Pac.  209,  84  A. 

311,    120   A.   S.   R.  419,   12   L.R.A.  S.  R.  772,  50  L.R.A.  389;  Green  v. 

(N.S.)  696;  Criesa  v.  Des  Moines,  158  Reading,  9  Watts  (Pa.)  382,  36  Am. 

la.    343,  138  N.   W.  922,  48  L.R.A.  Dec.  127  and  note;   Mayrant  v.  Co- 

(N.S.)   899;  Ottawa,  etc.,  R.  Co.  v.  lumbia,  77  S.  C.  281,  57  S.  B.  857, 

Larsen,  40  Kan.  301,  19  Pac.  661,  2  10    L.R.A.(N.S.)     1094;    Humes    v. 

L.R.A.    59;    Louisville    v.    Louisville  Knoxville,  1  Humph.  (Tenn.)  403,  34 

Rolling  Mill  Co.,  3  Bush   (Ky.)  416,  Am.  Dee.  657  and  note;  Iron  Moun- 

96  Am.  Dec.  243;  Henderson  v.  Mc-  tain  R.  Co.  v.  Bingham,  87  Tenn.  522, 

Clain,  102  Ky.  402,  43  S.  W.  700,  39  11  S.  W.  706,  4  L.R.A.  622;  KimbaU 

L.R.A.  349;  Cumberland  v.  AVillison,  v.  Salt  Lake  City,  32  Utoh  253,  90 

50  Md.  138,  33  Am.  Rep.  304;  Green  Pac.  395,  125  A.  S.  R.  859,  ,10  L.R.A. 
V.  City,  etc.,  R.  Co.,  78  Md.  294,  28  (N.S.)  483;  Smith  v.  Alexandria,  33 
Atl.  626,  44  A.  S.  R.  288;  Vanderlip  Grat.  (Va.)  208,  36  Am.  Rep.  788; 
V.  Grand  Rapids,  73  Mich.  522,  41  N.  Johnson  v.  Parkersbui^,  16  W.  Va. 
W.  677,  3  L.R.A.  247;  Austin  v.  De-  402,  37  Am.  Rep.  779;  Zehren  v.  Mil- 
troit,  etc.,  Ry.,  134  Mich.  149,  96  N.  waukee  Electric  Ry.  etc.,  Co.,  99  Wis. 
W.  35,  2  Ann.  Cas.  530;  Carli  v.  Still-  83,  74  N.  W.  538,  67  A.  S.  R.  844, 
water,  St.  Ry.  etc.,  Co.,  28  Minn.  373,  41  L.R.A.  575. 

10    N.   W.   205,  41    Am.   Rep.   290;       Notes:  36  Am.  Dec.  488;  66  Am. 
Imler    t.    Springfield,    55    Mo.    119,  Dec.  437,  438;  4  A.  S.   R.  401;  30 
17     Am.     Rep.     645;     Broadwell    v.  A.    S.    R.   389;    14   L.RtA.    372;    68 
Kansas,   75   Mo.   213,  42   Am.    Rep.  L.R.A.  698  et  seq.;  1  L.R.A.(N.S.)  129 
406;    Hickman    v.    Kansas,   120    Mo.  et  seq.;  10  Anq.  C  3.  849. 
110,   25    S.    W.    225,    41    A.    S.    R.       See   generally.    Eminent   Domain, 
684,     23     L.R.A.     658     and     note;  vol.  10,  pp.  07-100,  171-176. 
Stocking  V.  Lincoln,  93  Neb.  798,  142       1.  See  infra,  par.  94. 
N.  W.  104,  46  L.R.A.(N.S.)  107;  Ea-       2.  Nevins  v,  Peoria,  41  HI.  502,  89 
ton  V.  Boston,  etc,  R.  Co.,  51  N.  H.  Am.   Dec.   392   and   note;   Aurora  v. 
504,  12  Am.  Rep.  147;  Wilson  v.  New   Reed,    57    111.    29,    11    Am.    Rep.    1; 
York,  1  Denio   (N.  Y.)   595,  43  Am.   Shawneetown  v.  Mason,  82  111.  337,  25 
Dec  719  and  note;  Radcliff  v.  Brook-  Am.  Rep.  321;  Stack  v.  East  St.  Louis, 
lyn,  4  N.  Y.  195,  53  Am.  Dec  537  85  111.  377,  28  Am,  Rep.  619. 
and   note;   Sauer  v.   New  York,  180       3.  Talcott   v.   Des  Moines,  .134  la. 
N.  Y.  27,  72  N.  E.  579,  70  L.R.A.  717,  113,  109  N.  W.  311, 120  A.  S.  R.  419, 
afftrmed  206  U.  S.  536,  27  S.  Ct.  686,  12  L.R.A.(N.S.)  696. 

51  U.  S.  (L.  ed.)  1176;  Meares  v.  4.  Selden  v.  Jacksonville,  28  Ma. 
Wilmington,  31  N.  C.  73,  49  Am.  Dec.  558,  10  So.  457,  29  A.  S.  E.  278,  14 
412  and  note;  Bush  v.  Portland,  19  L.RA.  370. 

Or.  45,  23  Pac  667,  20  A.  S.  R.  789; 
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passage  to  and  from  the  several  parts  of  it  safe  and  convenient,  dnd,' 
as  their  purchases  are  always  voluntary,  they  may  indemnify  them- 
selves in  the  price  of  the  lots  which  they  buy,  or  take  the  chance  of 
future  improvements,  as  they  shall  see  fit.*^ 

90.  Constitutional  Provisions. — ^Where  the  constitution  provides 
that  compensation  must  be  made  if  private  property  is  injured  or 
damaged  for  public  use,  a  recovery  may  generally  be  had  for  dam-, 
age  resulting  from  grading  or  changing  the  grade  of  a  highway 
or  street;*  and  the  fact  that  improvements  were  made  before  the 
adoption  of  such  a  provision  will  preclude  a  recovery  thereunder  for 
injuries  resulting  to  them.'  In  some  jurisdictions,  however,  the 
municipality  is  not  liable  under  such  a  constitutional  provision  where 
the  damage  results  from  the  original  careful  construction  of  the 
grade  as  distinguished  from  the  change  of  a  grade  previously  estab- 
lished.^ And  it  has  been  held  that  the  right  to  recover  under  such 
a  provision  depends  upon  whether  the  effect  of  the  alteration  was 
or  was  not  reasonably  within  the  purview  of  the  original  taking  or 
dedication,  though  this  limitation  was  not  adhered  to.*  How  far  the 
mere  establishment  of  a  grade  will  entitle  to  damages  does  not  appear 
to  be  definitely  settled.  The  general  language  of  some  of  the  cases 
would  seem  to  imply  that  the  damages  are  payable  when  the  grade 
is  established,  and  some  of  the  cases  even  state  that  the  damages  must 
be  settled  at  the  time  the  land  is  taken  for  the  street,  for  whatever 
injuries  will  be  occasioned  by  bringing  the  street  to  a  probable  grade, 
although  no  grade  has  been  designated  at  the  time.^* 

5.  Shawneetown  v.  Mason,  82  HI.  37.  L.R.A.(N.S.)  1115;  Hinkley  v. 
337,  25  Am.  Rep.  321.  Seattle,  74  Wash.  101,  132  Pae.  855, 

6.  Eaclrns  v.  Los  Angeles,  130  Cal.  Ann.  Cas.  1915A  580,  46  L.R.A.(N.S.) 
492,  62  Pac.  829,  80  A.  S.  R.  147;  727;  Johnson  v.  Parkersburg,  16  W. 
Pueblo  V.  Strait,  20  Colo.  13,  36  Pac.  Va.  402,  37  Am.  Rep.  779;  Crowe  v. 
789,  46  A.  S.  R.  273,  24  L.R.A.  392;  Charlestown,  62  W.  Va.  91,  57  S.  B. 
Pekin  v.  Brereton,  67  III.  477,  16  Am.  330,  13  Ann.  Cas.  1110;  Kunst  ▼. 
Rep.  629;  Sallden  v.  Little  Falls,  102  Grafton,  67  W.  Va.  20,  67  S.  E.  74^ 
Minn.  358,  113  N.  W.  884,  120  A.  S.  26  L.R.A.(N.S.)  1201. 

R.  635,  13  L.R.A.(N.S.)  790;  Wallen-      Notes:  68  L.R.A.  700,  701;  7  L.R.A. 

berg  V.  Minneapolis,  111  Minn.  471,   (N.S.)    108;    LJl.Aa915A    382;    10 

127  N.  W.  422,  856,  20  Ann.  Cas.  873;   Ann.  Cas.  849. 

Hickman  v.  Kansas,  120  Mo.  110,  25       See  also  EiiiNXNT  Domain,  vol.  10, 

S.  W.  225,  41  A.  S.  R.  684,  23  L.R.A.  pp.  171-176. 

658  and  note;  Stocking  v.  Lincoln,  93       7.  Kimball   v.   Salt  Lake  City,  32 

Neb.  798,  142  N.  W.  104,  46  L.R.A.  Utah  253,  90  Pac.  395,  125  A.  S.  R. 

(N.S.)   107;   Edwards  v.  Thrash,  26  859,  10  L.R.A.(N.S.)  483. 

Okla.  472,  109  Pac.  832,  138  A.  S.  R.       8.  See  infra,  par.  92. 

975;  Searle  v.  Lead,  10  S.  D.  312,  73       9.  Montgomery    v.    Townsend,    80 

N.  W.  101,  39  L.R.A.  345;  Kimball  Ala.  489,  2  So.  155,  60  Am.  Rep.  112, 

r.  Salt  Lake  City,  32  Utah  253,  90  overruled  by  Avondale  v.  McFarland, 

Pac.  395, 125  A.  S.  R.  859,  10  L.R.A.  101  Ala.  381, 13  So.  504. 

(N.S.)  483  and  note;  Webber  v.  Salt       10.  Note:  23  L.R.A.  660. 

Lake  City,  40  Utah  221,  120  Pac  503, 
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91.  Statutory  Provisions. — ^The  legislature  may  provide  for  the 
recovery  of  damages  resulting  from  the  grading  of  streets  and  high- 
ways and  from  changes  of  grade,  and  may  authorize  a  recovery 
though  the  work  was  done  prior  to  the  passage  of  the  act  provid- 
ing for  it  and  under  a  statute  containing  no  provision  for  compen- 
sation.** Statutes  in  a  number  of  states  now  require  compensation 
to  be  made,**  and  similar  provisions  are  sometimes  found  in  munic- 
ipal charters.**  Some  provisions  make  a  distinction  between  original 
grading  and  regrading.**  The  municipality  is  liable  where  it  per- 
mits a  third  person  to  do  the  work  and  receives  and  uses  the  same 
after  it  is  done,  regardless  of  whether  the  grading  was  legally  author- 
ized or  merely  permitted  to  be  done.**  And  so,  while  a  city  may, 
by  contract  with  a  railroad  company  having  a  right  of  way  over 
one  of  its  streets,  assume  all  liability,  as  between  itself  and  the  com- 
pany, for  damages  caused  to  the  owners  of  property  by  changing  the 
grade  of  a  street^  this  will  not  relieve  the  property  benefited  from 
statutory  liability  for  such  damages,  especially  where  the  company 
was  never  liable.**  A  discrimination  by  statute  between  the  owners 
of  lots  similarly  situated,  and  subject  to  substantially  the  same  con- 
ditions in  respect  to  the  right  to  compensation  for  injury  thereto  by 
a  change  of  the  grade,  has  been  held  unconstitutional  as  a  denisd 
of  the  equal  protection  of  the  laws.*' 

92.  Original  Establishment  and  Subsequent  Changes.^-Usua11y  in 
the  application  of  the  rule  of  nonliability  for  changes  of  grade,  no 
distinction  is  made  between  the  bringing  of  a  street  or  highway  to 
the  grade  originally  established,  and  subsequent  changes  thereof,** 
and  constitutional  provisions  for  damages  have  been  construed  as 
entitling  an  abutting  owner  to  damages  resulting  from  original  grad- 
ing.** But  sometimes  the  distinction  is  made  that  while  a  munio* 
ipality  is  liable  for  damages  resulting  from  the  change  of  a  grade 

11.  In  re  Bomp,  182  N.  Y.  222,  74  13.  Dorman  v.  Jacksonville,  13  Pla. 
K.  E.  838, 108  A.  S.  R.  796.  638,  7  Am.  Rep.  253. 

12.  Hyde  v.  Fall  River,  189  Mass.  14.  See  infra,  par.  92. 
439,75N.  E.  953,2  L.R.A.(N.S.)  2C9;  15.  KnoxvUle  v.  Harth,  105  Tenn. 
In  re  Bonip,  182  N.  Y.  222,  74  N.  E.  436,  58  S.  W.  650,  80  A.  S.  R.  901. 
838,  108  A.  S.  B.  796;  In  re  Grade  16.  Kelly  v.  Minneapolis,  57  Minn. 
Crossing  Com'rs  of  Buffalo,  207  N.  Y.  294,  59  N.  W.  304,  47  A.  S.  R.  605, 
52,  100  N.  E.  714,  Ann.  Cas.  1914C  26  L.R.A.  92. 

271;  Scranton  Gas,  etc.,  Co.  v.  Scran-  17.  Anderton  v.  Milwaukee,  82  Wis. 
ton,  214  Pa.  St.  586,  64  Atl.  84.  6  279,  52  N.  W.  95,  15  L.R.A.  830. 
Ann.  Cas.  388,  6  L.R.A.(N.S.)  1033;  18.  See  supra,  par.  89. 
Knoxville  v.  Harth,  105  Tenn.  436,  58  19.  Sallden  v.  Little  Falls,  102  Minn. 
S.  W.  650,  80  A.  S.  R.  901 ;  KimbaU  358,  113  N.  W.  884,  120  A.  S.  R.  635 
▼.  Salt  Lake  City,  32  Utah  253,  90  Pac.  and  note,  13  L.R.A.(N.S.)  790;  Less 
395, 125  A.  S.  R.  859, 10  L.R.A.(N.S.)  v.  Butte,  28  Mont.  27,  72  Pac.  140, 
483.  98  A.  S.  R.  545,  61  L.R.A.  601.    See 

Notes:  4  A.  S.  R.  401;  26  L.R.A.  also  supra,  par.  90. 
659,  661;  68  L.R.A.  700,  701. 
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previously  established,*^  especially  if  such  owner  has  improved  his 
property  with  refereuce  to  the  old  grade,^  consequential  damages  result- 
ing from  the  original  careful  construction  of  the  street  grade  cannot 
be  recovered.'  Reasons  given  for  denying  recovery  in  the  latter  case 
are  that  the  abutting  owner  is  presumed  to  have  received  compensa- 
tion therefor  when  the  right  of  way  was  originally  secured,*  and 
that  one  who  buys  lots  on  an  unimproved  city  street  understands 
and  consents  in  advance,  as  an  element  entering  into  his  purchase, 
that  the  street  will  later  on  have  to  have  its  grade  determined  and 
established  by  the  municipal  authorities.^  In  an  action  for  dam- 
ages resulting  from  a  change,  the  fact  that  the  grading  in  question 
was  the  original  establishment  of  the  grade  is  a  matter  of  defense 
which  must  be  set  up  if  relied  on.*  It  is  generally  held  that  there 
can  be  no  recovery  for  damages  to  improvements  resulting  from  the 
working  of  a  street  or  highway  to  a  grade  established  before  they 
were  made.* 

93.  What  Amounts  to  Establishment  of  Grade. — ^In  some  jurisdic- 
tions the  use  of  the  natural  surface  of  the  street  or  highway  as  a 
grade  line  for  a  considerable  period  of  time,  and  the  improvement  of 
abutting  property  with  reference  thereto,  is  regarded  as  equivalent 
to  the  establishment  of  a  grade  conforming  to  such  surface,  so  as  to 

20.  Leiper  v.  Denver,  36  Colo.  110,  372;  23  L.R.A.  658,  661;  68  L.R.A. 
85  Pac.  849, 118  A.  S.  R.  101, 10  Ann.  699,  700;  51  L.R.A.(N.S.)  364  et  seq. 
Cas.  847  and  note,  7  L.R.A.(N.S.)  2.  Leiper  v.  Denver,  36  Colo.  110, 
108  and  note;  Henderson  v.  MeClain,  85  Pac.  849,  118  A.  S.  R.  101,  10 
102  Ky.  402,  43  S.  W.  700,  39  L.R.A,  Ann.  Cas.  847  and  note,  7  L.R.A. 
349;  Owensboro  V.  Hope,  128  Ky.  524,  (N.S.)  108  and  note;  Owensboro  v. 
108  S.  W.  873,  15  L.RJ^.(N.S.')  990;  Hope,  128  Ky.  524, 108  S.  W.  873,  15 
Gernert  v.  Louisville,  155  Ky.  689,  L.R.A.(N.S.)  996;  Gernert  v.  Louis- 
159  S.  W.  1163,  51  L.R.A.(N.S.)  363  ville,  155  Ky.  589,  159  S.  W.  1163, 
and  note;  Mangum  v.  Todd,  42  Okla.  51  L.R.A.(N.S.)  363  and  note;  Man- 
343,  141  Pac.  266,  L.R.A.1915A  382  gum  v.  Todd,  42  Okia.  343,  141  Pac. 
and  note;  Kimball  v.  Salt  Lake  City,  266,  L.R.A.1915A  382  and  note. 
32  Utah  253,  90  Pac.  395,  125  A.  S.  3.  Owensboro  v,  Hope,  128  Ky.  524, 
R.  859,  10  L.R.A.(N.S.)  483.  108  S.  W.  873,  15  L.R.A.(N.S.)  996; 

1.  Diocese  v.  Anamosa,  76  la.  538,  Gernert  v.  Louisville,  155  Ky.  589,  159 
41  N.  W.  313,  2  L.R.A.  606;  Cliiesa  S.  W.  1163,  51  L.R.A.(N.S.)  363  and 
V.  Des  Moines,  158  la.  343,  138  N.  W.  note. 

922,  48  L.R.A.(N.S.)  899;  Akron  v.  4.  Leiper  v.  Denver,  36  Colo.  110, 
McComb,  18  Ohio  229,  51  Am.  Dec.  85  Pac.  849, 118  A.  S.  R.  101,  10  Ann, 
453;  Cincinnati  v.  Penny,  21  Ohio  St.  Cas.  847,  7  L.R.A. (N.S.)  108;  Man- 
499,  8  Am.  Rep.  73;  Akron  v.  gum  v.  Todd,  42  Okla.  343,  141  Pac 
Chamberlain  Co.,  34  Ohio  St.  328,  32  266,  L.R.A.1915A  382. 
Am.  Rep.  367;  Smith  v.  Wayne  Coun-  5.  Henderson  v.  McClain,  102  Ky. 
ty,  50  Ohio  St.  628,"  35  N.  E.  796,  40  402,  43  S.  W.  700,  39  L.R.A.  349. 
A.  S.  R.  699;  Schimmelmann  v.  Lake  6.  Stocking  v.  Lincoln,  93  Neb.  798, 
Shore,  etc.,  R.  Co.,  83  Ohio  St.  356,  142  N.  W.  104,  46  L.R.A.(N.S.)  107. 
94  N.  E.  840,  36  L.R.A.(N.S.)  1164.       Notes:  23  L.R.A.  661;  L.R.A.1915A 

Notes:  66  Am.  Dec.  438;  7  Am.  Rep.  384,  385;  10  Ann.  Cas.  861. 
260;  26  Am.  Rep.  457,  458;  14  L.R.A. 
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render  the  municipality  liable  for  resulting  damages  in  case  of  a 
change  from  such  grade.'  But  other  courts  take  a  contrary  view, 
and  bold  that  the  grade  is  not  so  established  at  the  original  surface.^ 
It  has  been  held  that  an  establishment  of  the  grade  of  a  street  was 
effected  by  a  statute  providing  for  the  construction  of  a  bridge  with 
an  approach  along  the  street,  which  should  conform  to  the  grade 
of  a  cross  street  higher  than  the  surface  of  that  occupied  by  the 
approach  as  it  had  been  previously  used  but  the  grade  of  which 
had  never  been  established.  It  has  also  been  held  that  a  statute 
declaring  the  approach  to  a  bridge,  in  a  city,  to  be  the  established 
^  grade  of  a  certain  street,  so  far  as  occupied  thereby,  cures  irregu- 
larities in  the  original  appropriation  of  the  street  to  such  purpose, 
though  passed  after  the  decision  of  the  trial  court  in  a  suit  to  enjoin 
the  continuance  of  the  approach.*  But  merely  working  streets  or 
otherwise  improving  them  is  not  sufficient  to  establish  a  grade. *• 
It  has  been  held  that  the  fact  that  a  highway  running  through 
suburban  property  has  been  improved  by  the  county  authorities  does 
not  prevent  the  construction  of  a  street  upon  another  grade,  when 
the  property  is  taken  into  the  city  limits,  from  being  an  original 
construction,**  though  there  is  authority  to  the  contrary  where  the 
road  is  used  as  it  is  for  some  period  of  time  after  the  annexation.*' 
Purchasing  a  turnpike  road  by  a  city  is  not  an  adoption  of  the 
grade  of  the  road.  It  has  also  been  held  that  a  city  need  not  pay 
damages  on  changing  the  grade  established  by  the  town  prior  to  its 
becoming  a  city.  In  some  jurisdictions  the  grade  of  a  city  street 
can  be  established  only  by  an  order  of  the  common  council  involving 
a  general  plan.** 

94.  Negligent  or  Wanton  Injuries. — ^The  rule  that  the  abutting 

owner  is  not  entitled  to  damages  does  not  apply  where  the  work  is 

p   done  in  a  negligent  or  improper  manner,*^  nor  where  there  has  been 

7.  Notes:  23  L.R.A.  661;  L.R.A.  Valparaiso  v.  Spaeth,  166  Tod.  14,  76 
1915 A  384.  N.  £.  514,  8  Ann.  Cas.  1021;  Morris 

8.  Owensboro  v.  Hope,  128  Ky.  624,  v.  Indianapolis,  177  Ind.  369,  94  N. 
108  S.  W.  873,  15  L.R.A.(N.S.)  996.  E.  705,  Ann.  Cas.  1915A  65;  Hender- 

9.  Brand  v.  Multnomah  County,  38  sbott  v.  Ottumwa,  46  la.  658,  26  Am. 
Ore.  79,  60  Pac.  390,  62  Pac  209,  84  Rep.  182;  Hume  ▼.  Des  Moines,  146 
A.  S.  R.  772,  50  L.R.A.  389.  la.  624,  125  N.  W.  846,  Ann.  Caa. 

10.  Note:  23  L.R.A.  661.  1912B    904,    29    L.RJL.(N.S.)    126; 

11.  Gemert  v.  Louisville,  155  Ky.  Cumberland  v.  Willison,  50  Md.  138, 
589,  159  S.  W.  1163,  51  L.R.A.(N.S.)  33  Am.  Rep.  304;  Imler  v.  Spring^field, 
363  and  note.  55  Mo.  119,  17  Am.  Rep.  645 ;  Broad- 

12.  Note:  51  L.R.A.(N.S.)  363.  well  t.  Kansas,  75  Mo.  213,  42  Am. 

13.  Note:  23  L.R.A.  661.  Rep.  406;   Hickman  v.  Kansas,  120 

14.  Gonzalez  v.  Pensacola,  65  Fla.  Mo.  110,  25  S.  W.  225,  41  A.  S.  R. 
241,  61  So.  503,  Ann.  Cas.  1915C  1290  684,  23  L.R.A.  658  and  note;  Radeliff 
sod  note;  Stack  v.  East  St.  Liouis,  85  v.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec 
HI.  377,  28  Am.  Rep.  619;  Delphi  v.  357  and  note;  Meares  v.  Wilmington, 
Evans.  36  Ind.  90,  10  Am.  Rep.  12;  31  N.  C  73,  49  Am.  Dee.  412;  Keat- 
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a  trespass  on  the  land  of  the  abutting  owner.^*  So/  the  municipality 
is  liable  if  in  raising  the  grade  of  a  street  it  deposits  earth  on  the 
land  of  an  abutting  owner,**  or  if  it  deposits  dirt  on  the  embank- 
ment in  such  a  manner  that  it  immediately  rolls  down  upon  such 
land,*'  or  negligently  dumps  earth  upon  an  unstable  foundation  in 
such  a  way  as  to  cause  the  soft  soil  to  slide  onto  adjacent  property,*^ 
And  it  has  been  held  to  be  a  taking  of  property  for  which  compen- 
sation must  be  made  where  the  grade  is  raised  to  such  a  height  that 
the  earth  of  the  fill  slides  over  the  adjoining  premises  to  such  an 
extent  that  it  crushes  a  dwelling  thereon,**  or  covers  up  a  portion 
thereof  and  closes  a  door  and  lower  windows.*®  The  same  has  been 
held  where  a  bridge  approach  is  constructed  in  a  public  street  for^ 
the  purpose  of  abolishing  a  grade  crossing  of  railroad  tracks,  in  such 
a  manner  as  to  cut  off  the  access  of  an  abutting  owner  from  the  lower 
portion  of  his  building  to  the  street,  and  to  shut  off  the  light  and 
air  therefrom.*  It  has  also  been  held  that  the  municipality  is  liable 
where  it  so  negligently  and  unskilfully  excavates  a  hillside  that  the 
land  above  slides  down  upon  the  lot  of  the  plaintiff  even  though 
the  latter  does  not  immediately  adjoin  the  street,  and  that  it  is  liable 
in  such  case  for  the  injury  to  the  plaintiff's  buildings  as  well  as  fox 
the  injury  to  the  lot.'  Nor  has  a  municipality  a  right  to  raise  the 
grade  of  the  street  and  require  the  abutting  owner  to  protect  the 
embankment  so  formed  by  filling  up  the  front  of  his  lot  or  construct- 
ing a  retaining  wall  at  his  own  expense,  without  compensation  to 
him,  where  light  and  air  will  thereby  be  excluded  from  his  mills, 
and  he  will  be  deprived  of  his  only  means  of  access  thereto.*  The 
tendency  of  modern  decisions  is  to  hold  the  municipality  liable  for 
negligence  in  plans  as  well  as  in  construction.*    Whether  or  not  the 

ing  V.  Cincinnati,  38  Ohio  St.  141,  43  658,  26  Am.  Rep.  182;  Broadwefl  v.  i 
Am.  Rep.  421;  Oiaconi  v.  Astoria,  60   Kansas,  75  Mo.  213,  42  Am.  Rep.  406. 
Ore.  12, 113  Pac.  855, 118  Pac.  180,  37       18.  Giaeoni  v,  Astoria,  60  Ore.  13, 
L.R.A.(N.S.)   1150  and  note;  Humes  113  Pac.  855,  118  Pac.  180,  37  L.RA.. 
▼.  Knoxville,  1  Humph.  (Tenn.)  403,    (N.S.)  1150. 

34  Am.  Dec.  657  and  note;  Smith  v.       19.  Broadwell    v.   Kansas,   75    Mo. 
Alexandria,  33   Grat.    (Va.)    208,  36   213,  42  Am.  Rep.  406. 
Am    Rep    788  20.  Vanderlip  v.  Grand  Rapids,  73 

Notes: '66  Am.  Dec.  438,  439;  89  ^J^lf^o^^^,  41  N.  W.  677,  16  A.  S.  R. 
Am.   Dec.  401;  4  A.   S.  R.  401;  30  ^^l'  w  u  t>  u-  *      r>   n 

A.  S.  R.  389;  68  L.R.A.  700;  1  L.R.A.  .^l'  ^f%7/'^  A^^i    4a  ?  R  a" 
(N.S.)   131;  20  L.R.A.(N.S.)  533  ct   (nsO  1128  ' 

^^^'     „     ^     ^  ,,       ^,,  ,^  ^         2.  Keating  t.   Cincinnati,   38   Ohio 

15.  Hendershott  v.  Ottumwa,  46  la.   gt   141^  43  ^ni.  Rep.  421. 

658,  26  Am.  Rep.  1S2.  3.  Louisville  'v.    Louisville    Rolling 

Note:  23  L.R.A.  658,  659.  MUl  Co.,  3  Buih  (Ky.)  416,  96  Am. 

16.  Hendershott  v.  Ottumwa,  46  la.  Dec.  243. 

658,  26  Am.  Rep.  182.  4.  Note:    Ann.    Cas.    1915C    1293. 

17.  Hendershott  v.  Ottiunwai  46  la.   See  generally,  supra,  par.  84,  85. 
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musicipality  has  been  negligent  is  ordinaTily  a  tjuestion  of  fact.^ 
A  fortiori,  the  municipality  is  liable  where  it  acts  maliciously  or 
wantonly.* 

95.  Unattthorized  and  Illegal  Grading. — The  municipality  is  liable 
where  a  grade  is  improperly  or  illegally  established  or  changed.^ 
Where  the  law  giving  a  municipality  the  power  of  grading  streets 
also  prescribes  certain  preliminaries  thereto,  it  is  held  by  the  weight 
of  authority  that  if  these  are  not  observed,  the  grading  is  unlawful 
and  full  liability  attaches  to  the  city  for  consequent  damages.* .  But 
there  is  authority  to  the  effect  that  no  liability  attaches,  to  a  city 
for  damages  resulting  from  grading  where  the  statutory  preliminaries 
thereto  are  not  complied  with.  This  ruling  is  based  on  the  Teasoning 
that  the  municipality,  not  having  sufficiently  directed  or  consented 
to  the  grading  in  the  manner  required  by  law,  is  in  fact  not  a  party 
to  and  hence  is  not  responsible  for  the  grading,  although  it  is  osten- 
sibly 'done  in  its  behalf  and  under  its  authority.* 

96.  Persons  Entitled  to  Compensation. — Where  a  recovery  is  per- 
mitted at  all,  a  tenant  for  years  is  generally  entitled  to  recover  any 
damages  sustained  by  him,^*  even  though  the  statute  simply  makes 
provision  for  a  recovery  by  abutting  ownei;^.*^  There  is  some  author- 
.  ity  to  the  contrary,  however.  An  abutting  owner  has  a  right  to  exca- 
vate his  lot  to  bring  it  to  the  level  of  the  street  grade,  and  the  fact 
that  he  does  so  will  not  prevent  hin^  from  recovering  damages  result- 
ing from  the  bulging  or  buckling  of  the  earth  in  such  lot,  caused 
by  the  sinking  of  the  earth  placed  in  the  highway  for  the  purpose 
of  grading  it  and  the  subsequent  refilling  thereof  by  the  city.**  A 
public  service  corporation  occupying  a  street  or  highway  is  not  entitled 
to  compensation,  though  it. is  put  to. expense  by  the  fact  that  the 
way  is  graded  or  the  grade  changed.*^  The  authorities  are  divided 
about  equally  as  to  whether  a  lot  owner,  by  joining  in  a  petition  for 
a  change  in  the  grade  of  the  street  whereon  hid  land  abuts,  disquali- 
fies himself  to  demand  compensation  for  damage  due  to  such  change.*^ 

6.  Giaconi  ▼.  Astoria,  60  Ore.  12,  L.Iit.A.  700. 
113  Pac.  855,  118  Pac.  180,  37  L.R.A.       8.  Delphi  v.  Evans,  3C  Tnd.  90,  10 
(N.S.)  1150.  Am.  Rep.  12;  Diocese  v.  Anamosa,  76 

6.  Dorman  v.  Jaclcsonville,  13  Fla.   la.  538,  41  N.  W.  313,  2  L.R.A.  606. 
538,  7  Am.  Rep.  253  and  note;  Rad-       Note:  Ann.  Cas.  1915C  1294. 
cliff  V.  Brooklyn,  4  N.  Y.  195,  53  Am.       9.  Note:  Ann.  Cas.  1915C  1294. 
Dee.  337  and  note;  Green  v.  Reading,  '     10.  Note:  48  L.R.A.(N.S.)  899. 
9  Watts  (Pa.)  382,  36  Am.  Dec.  127.       11.  Chiesa  v.  Des  Moines,  158  la. 

Note:  4  A.  S.  R.  401.  343,  138  N.  W.  922,  48  L.R.A.(N.S.) 

.     7.  Gonzalez   v.    Pensacola,   65   Fla.   899  and  note. 
241,  61  So.  603,  Ann.  Cas.  1915C  1290       Note:  48  L.R.A.(N.S.)  001. 
and  note;  Delphi  v.  Evans,  36  Ind.  .     12.  Hinckley  v.   Seattle,  74  Wash. 
00, 10  Am.  Rep.  12;  Raddiff  v.  Brook-  101,  132  Pac.  855,  Ann.  Cas.  1915A 
lyn,  4  N.  Y.  195,  53  Am.  Dec.  357  580,  46  L.R.A.(N.S.)  727. 
and  note.  13.  See  supra,  par.  87. 

Noies:    23    L.R.A.    658,    659;    68       14.  Note:  20  Ann.  Cas.  876,  877. 
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It  has  been  held  that  by  joining  in  a  petition  for  the  paving  of  a  street 
in  front  of  his  property,  an  owner  does  not  waive  his  right  to  damages 
which  may  result  from  a  change  of  grade  preparatory  to  such  grad- 
ing,** and  that  he  is  not  thereby  estopped  to  claim  compensation  for 
the  damage  done  to  his  property  by  depriving  it  of  lateral  support 
in  making  the  change  of  grade ;  this  for  the  reason  that  the  petition 
can  only  be  taken  as  a  request  for  the  making  of  that  improvement 
in  a  legal  manner  and  with  due  regard  to  the  rights  of  the  property 
owners.**  It  has  also  been  held  that  one  is  not  estopped  to  claim 
damages  because  after  a  portion  of  the  street  has  been  raised  by  a 
railroad  company  in  accordance  with  the  ordinance  fixing  the  grade, 
he  requests  that  the  grading  of  the  street  be  finished.*' 

97.  Measure  of  Damages. — The  measure  of  damages  is  such  sum 
as  will  compensate  the  owner  for  the  injury  sustained  by  reason  of 
the  grading  of  the  street  or  highway  in  front  of  his  premises,*^  -which 
is  usually  the  diminution  in  the  market  value  of  the  property,**  less 
the  benefits  derived  from  the  improvement.**  Sometimes  itiQ  recovery 
is  limited  to  the  cost  of  repairing  the  injury  where  that  would  be  less 
than  the  diminution  in  value  after  deducting  the  benefits.*  The 
amount  of  damages  is  determined  with  reference  to  the  effect  of  the 
improvement  on  the  property  as  a  whole  and  not  to  that  particular 
part  of  it  which  is  claimed  to  have  been  damaged.*  As  proper 
elements,  may  be  considered  the  removal  or  destruction  of,  or  damage 
to,  trees  planted  by  the  lot  owner  or  his  grantors,  and  growing  upon 
that  part  of  the  street  contiguous  to  his  lot,*  and  the  cost  of  lowering 

15.  New  Decatur  v.  Scharfenberg,  N.  W.  104,  46  L.R.A.(N.S.)  107;  In 
147  Ala.  367,  41  So.  1025,  119  A.  S.  re  Borup,  182  N.  Y.  222,  74  N.  E.  838, 
R.  81.  108  A.   S.   R.  796;   Kimball  v.  Salt 

16.  Wallenberg  v.  Minneapolis,  111  Lake  City,  32  Utah  253,  90  Pac.  395, 
Minn.  471,  127  N.  W.  422,  856,  20  125  A.  S.  R.  859, 10  L.RA..(N.S.)  483 
Ann.  Cas.  873.  and  note. 

17.  Hickman  v.  Kansas,  120  Mo.  20.  Sallden  v.  Little  Falls,  102  Minn. 
110,  25  S.  W.  225,  41  A.  S.  R.  684,  358,  113  N.  W.  884,  120  A.  S.  R.  635, 
23  L.R.A.  658.  13  L.R.A.(N.S.)   790;   In  re  Borup, 

18.  Kimball  v.  Salt  Lake  City,  32  182  N.  Y.  222,  74  N.  E.  838, 108  A.  S. 
Utah  253,  90  Pac.  395,  125  A.  S.  R.  R.  796 ;  Kimball  v.  Salt  Lake  City,  32 
859,  10  L.R.A.(N.S.)  483.  Utah  253,  90  Pac.  395,  125  A.  S.  R. 

19.  Montgomery  v.  Townsend,  80  859  and  note,  10  L.R.A.(N.S.)  483. 
Ala.  489,  2  So.  155,  60  Am.  Rep.  112,  1.  Sallden  v.  Little  Falls,  102  Minn, 
overruled  on  another  point  by  Avon-  358,  113  N.  W.  884,  120  A.  S.  R.  635, 
dale  ▼.  McFarland,  101  Ala.  381,  13  13  L.R.A.(N.S.)  790;  In  re  Borup, 
So.  504;  Lexington  v.  Chenault,  151  182  N.  Y.  222,  74  N.  E.  838,  108  A. 
Ky.  774,  152  S.  W.  039,  44  L.R.A.  S.  R.  796. 

(N.S.)    301;   Sallden  v.  Little  Falls,       2.  Shawneetown  v.  Mason,  82  HL 
102  Minn.  358,  113  N.  W.  884,  120  A.  337,  25  Am.  Rep.  321. 
S.    R.    635,    13    L.R.A.(N.S.)    790;       3.  Stocking  v.  Lincoln,  93  Neb.  798, 
Stocking  V.  Lincohi,  93  Neb.  798,  142   142  N.  W.  104,  46  L.R.A.(N.S.)  107, 
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a  building  on  abutting  property  to  the  newly  established  graded 
Interest  is  allowable  from  the  date  of  completing  the  work  or  at  least 
from  the  date  when  the  claim  for  damages  is  iiled.^  But  the  damages 
are  confined  to  those  which  are  peculiar  to  the  complaining  party's 
property,*  excluding  remote,  speculative,  and  contingent  damages.' 
So,  the  abutting  property  owner  must  exercise  such  care  to  prevent 
injury  to  his  property  as  may  reasonably  be  expected  of  a  person  of 
ordinary  prudence  under  like  circumstances.  The  witnesses  may  state 
the  fair  market  value  of  the  property  as  a  whole,  or  its  value  per  foot 
front,  and  may  tell  in  detail  all  the  changes  produced  in  the  prop- 
erty, and  testify  to  any  fact  or  circumstance  within  their  knowledge 
affecting  the  fair  market  value  of  the  property.  But  they  should  not 
be  allowed  to  testify  generally  how  much  the  property,  in  their  judg- 
ment, has  been  depreciated,^  and  should  rather  be  required  to  state 
the  fair  market  value  before  and  immediately  after  the  injury.*  It 
is  not  reversible  error,  however,  to  permit  a  witness  to  testify  that  the 
property  is  worth  a  certain  sum  less,  or  one  third  less,  on  account 
of  the  change,  where  he  has  already  testified  what  the  value  was  before 
the  grade  was  altered.**  Generally,  the  damages  are  reduced  by  such 
benefits  only  as  are  special  and  peculiar  to  the  abutting  owner's  prop- 
erty.** Whether  payment  is  required  to  be  made  in  advance,  depends 
on  the  terms  of  the  statute  or  charter.*^  Some  courts  hold  that  where 
the  constitution  provides  that  payment  must  be  made  before  posses- 
sion is  taken,  payment  is  a  condition  precedent  to  the  right  to  proceed 
with  the  work.**  Others,  however,  take  the  view  that  provisions  for 
compensation  first  to  be  made  for  taking  or  damaging  of  property 
by  virtue  of  eminent  domain  proceedings  does  not  include  conse- 
quential damages,  for  the  reason,  among  others,  that  such  damages 
would  be  difficult  to  ascertain  before  the  improvement  is  made.*^ 

4.  Topeka  v.  Martineau,  42  Kan.  S.  W.  939,  44  L.R.A.(N.S.)  301. 
387,  22  Pac.  419,  5  L.R.A.  775.  10.  Topeka  V.  Martineau,  42  Kan. 

6.  KimbaJl   v.   Salt   Lake   City,  32  387,  22  Pac.  419,  5  L.R.A.  775. 
Utah  253,  90  Pae.  395,  125  A.  S.  R.       II.  Sliawneetown  v.  Mason,  82  111. 

859,  10  L.R.A.(N.S.)  483.  •  337,  25  Am.  Rep.  321;   Hickman  v. 

6.  Pekin  v.  Brereton,  67  111.  477,  16  Kansas,  120  Mo.  110,  25  S.  W.  225, 
Am.  Rep.  629;  Hickman  v.  Kansas,  41  A.  S.  R.  G84,  23  L.R.A.  658;  Kim- 
120  Mo.  110,  25  S.  W.  225,  41  A.  S.  ball  v.  Salt  Lake  City,  32  Utah  2o3, 
B.  684,  23  LjR.A.  658.  90  Pac.  395,  125  A.  S.  R.  859  and 

Note:  10  Ann.  Cas.  851.  note,  10  L.R.A.(N.S.)  483. 

7.  In  re  Grade  Crossing,  207  N.  Y.  12.  Dorman  v.  Jacksonville,  13  Fla. 
62,  100  N.  E.  714,  Ann.  Cas.  1914C  538,  7  Am.  Rep.  253. 

271.  13.  Searle  v.  Lead,  10  S.  D.  312, 

8.  Lexington  v.  Chenault,  151  Ky.  73  N.  W.  101,  39  L.R.A.  345. 

774,  152  S.  W.  939,  44  L.R.A.(N.S.)  14.  Edwards    v.    Thrash,    26    Okla. 

301.  472,  109  Pac.  832,  138  A.  S.  R.  975. 

9.  Topeka  v.  Martineau,  42  Kan.  See  generally.  Eminent  DomaiNj  vol. 
387,  22  Pac  419,  5  L.R JV.  775 ;  Lex-  10,  pp.  127,  128. 

ington  V.  Chenault,  151  Ky.  774,  152 

109 


§  9a  HIGHWAYS  13  E.  C.  L- 

"  9S.  Remedies. — ^As  in  other  cases,  a  constitutional  provision  requir- 
ing the  payment  of  compensation  where  property  ia  damaged  for 
public  use  gives  an  absolute  right  and  is  self  enforcing,  when  applied 
to  the  recovery  of  damages  for  a  change  of  grade.  So,  although  the 
legislature  may  have  enacted  no  law  providing  a  mode  for  the  ascer- 
tainment and  payment  for  the  compensation  provided  for,  resort  may 
be  had  by  the  party  entitled  to  the  right,  to  any  common  law  action 
^hich  will  afford  him  adequate  and  appropriate  means  of  redress.** 
The  legislature  may  provide  an  exclusive  remedy  for  determining 
the  damages  in  such  cases ;  *•  but  in  order  to  be  exclusive,  the  remedy 
provided  must  be  commensurate  with  the  c6nstitutional  right,  and 
the  remedy  which,  by  force  of  the  constitution,  the  owner  is  entitled 
to  for  its  protection.*'  Statutes  generally  provide  a  method  for  ascer- 
taining the  damages  in  such  cases,  the  form  of  which  varies  in  the 
different  jurisdictions.**  Sometimes  the  municipality  is  required  to 
file  a  petition  in  court,  pi'aying  that  the  compensation  to  be  made 
shall  be  ascertained  by  a  jury.*^  Where  payment  of  compensation 
is  a  condition  precedent  to  the  right  to  proceed  with  the  work,  as 
under  a  constitutional  provision  forbidding  injury  to  property  without 
"first"  making  compensation,  the  municipality  may  be  enjoined  from 
proceeding  until  such  compensation  is  ascertained  and  paid;  nor  is 
an  allegation  of  irreparable  injury  to  the  plaintiff's  property  or  of 
the  inability  of  the  plaintiff  to  respond  in  damages  necessary  to  pro- 
cure such  relief.**  An  allegation  of  a  threat  to  "change  the  grade" 
of  a  street  is  fairly  construed  to  mean  a  physical  grading  of  the 
street,  and  not  merely  an  ordinance  establishing  the  grade.  And  a 
mere  denial  that  plaintiff  is  entitled  to  any  damages,  while  affirm- 
atively showing  that  the  work  of  grading  a  Street  in  front  of  his 
premises  is  being  done,  is  not  such  a  denial  of  all  the  equities  of  his 
bill  for  an  injunction  as  to  justify  the  vacation  of  an  injunction 
order.*  So  the  destruction  of  valuable  property  rights  by  raising  the 
grade  of  a  street  so  that  the  dirt  falls  on  adjoining  land  covering  up 

'   15.  Hickman   v.   Kansas,   120   Mo.  'l?.  Hickman   vl   Kansas,   120   Mo. 

110,  25  S.  W.  225,  41  A.  S.  R.  684,  110,  25  S.  W.  225,  41  A.  S,  R.  684, 

?3  L.R.A.  658;  Searle  v.  Lead,  10  S.  23  L.R.A,  658. 

D.  312,  73  N.  W.  101,  39  L.R.A.  345 ;  18.  Scranton  Gas,  etc,  Co.  v.  Scran- 
Webber  V.  Salt  Lake  City,  40  Ufah  ton,  214  Pa.   St.  586,  W  Atl.  84,  6 
221,  120   Pac.  603,  37  L.R.A.(N.S.)  Ann.  Cas.  388,  6  L.R.A.(N.S.)   1033. 
1115;  Johnson  v.  Parkersburg,  16  W.  10.  Searle  v.  Lead,  10  S.  D.  312,  73 
Va.  402,  37  Am.  Rep.  779.  N.  W.  101,  39  L.R.A.  345. 
Note:  32  Am.  Dec.  734.  20.  New   Decatur  v.   Scharfenberg, 
16.  Schneider  v.  Detroit,  72  Mich.  147  Ala.  367,  41  So.  1025,  119  A.  S. 
240,  40  N.  W.  329,  2  L.R.A.  54;  Hick-  R.  31;  Searle  v.  Lead,  10  S.  D.  312, 
man  v.  Kansas,  120  Mo.  110,  25  S.  73  N.  W.  101,  39  L.R.A.  345. 
W.  225,  41  A.  S.  R.  684,  23  L.R.A.  1.  Searle  v.  Lead,  10  S.  D.  312,  73 
658.  N.  W.  101,  39  L.R.A.  345. 
Note:  7  Am.  Rep.  260. 
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a  portion  of  a  dwelling  house,  is  more  than  a  mere  trespass;  and  an 
injunction  may  be  granted  to  prevent  it  from  being  done  without 
compensation  to  the  owner.*  But  where  provisions,  requiring  pay- 
ment of  damages,  are  held  not  to  apply  to  consequential  damages, 
the  municipality  will  not  be  enjoined  from  proceeding  with  the  work 
before  making  payment,  and  the  abutting  owner  will  be  remitted 
to  his  remedy  at  law  by  an  action  for  damages.'  Failure  to  bring  an 
injunction  suit  to  prevent  the  changing  of  the  grade  without  making 
compensation  la  not  an  abandonment  of  the  right  to  bring  an  action 
for  such  compensation  after  the  change  is  effected.*  The  judgment 
in  condemnation  proceedings  to  acquire  the  right  to  make  a  change 
of  grade  is  conclusive  as  to  all  matters  which  were  or  might  have 
been  raised  in  such  proceedings.  But  a  loss  that  neither  party  had 
any  reason  to  anticipate,  and  the  possibility  of  which,  if  suggested, 
would  have  been  rejected  as  speculative  and  conjectural  in  the  con- 
demnation proceedings,  may  be  compensated  in  damages  in  a  subse- 
quent action.*  In  an  action  by  an  abutting  owner  against  a  railway 
company  for  damages  claimed  to  have  resulted  from  the  grading  of 
a  street,  in  which  it  is  not  alleged  or  proved  that  the  grading  was  done 
illegally  or  without  municipal  authority,  and  it  is  shown  that  the 
grading  was  done  under  a  contract  signed  by  all  the  members  com- 
posing the  legislative  council,  it  will  not  be  assumed  that  the  grade 
furnished  the  company  by  the  city  engineer  was  not  officially  adopted 
by  the  municipal  council.*  So,  in  an  action  against  a  municipal 
corporation  for  negligent  injuries,  it  is  essential  to  allege  in  the  dec- 
laration ultimate  facts  showing  the  relation  out  of  which  arose  the 
duty  of  the  corporation  to  exercise  care  with  reference  to  the  rights 
of  the  plaintiff,  and  also  the  negligent  act  of  omission  or  commi?siou 
for  which  the  corporation  is  responsible,  that  proximately  caused  the 
injury  complained  of.** 

Interference  with  Flow  of  Water 

99.  Generally. — Generally  when  constructing,  grading,  or  other- 
wise improving  a  street  or  highway,  a  municipal  or  quasi-municipal 
corporation  is  not  obliged  to  protect  the  adjoining  property  by  the 
construction  of  sewers  and  drains,  or  otherwise;  from  the  natural 

2.  Vanderiip  v.  Grand  Rapids,  73  6.  Hinkley  v.  Seattle,  74  Wash.  101, 
Mich.  522,  41  IN.  W.  677,  16  A.  S.  R.  132  Pac.  855,  Ann.  Gas.  1915A  580 
597,  3  L.RJV..  247.  and  note,  46  L.RA.(N.S.)  727. 

3.  Glemens  v.  Gonnecticut  Mat.  Life  6.  Iron  Mountain  R.  Go.  y.  Bing- 
Ins.  Go.,  184  Mo.  46,  82  S.  W.  1,  105  ham,  87  Tenn.  522,  11  S.  W.  705,  4 
A.  S.  R.  526,  67  L.R.A.  362;  Edwards  L.R.A.  622. 

V.  Thrash,  26  Okla.  472,  109  Pac.  832,  6a.  Gonzalez  v.  Pensaeola,  65  Fla. 

138  A.  S.  R,  975.  241,  61  So.  503,  Ann.  Gas.  1915G  1290 

4.  Henderson  v.  McGlain,  102  Kj«  and  note. 
402,  43  S.  W.  700,  39  LJI.A.  349. 
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flow  of  surface  water  therefrom.'  Nor,  as  a  rule,  is  it  liable  for  dam- 
ages resulting  from  the  fact  that  such  improvement  increases  the 
flow  of  surface  water  through  its  natural  channels.^  Some  cases  lay 
down  the  broad  rule  that  a  municipal  corporation  cannot  so  adjust 
the  grade  of  its  streets  as  to  turn  surface  water  upon  the  lots  of  adjacent 
owners,  but  an  examination  of  them  shows  that,  in  most  instances, 
at  least,  the  rule  was  applied  where  the  water  had  been  collected  in 
artificial  channels  and  cast  upon  the  adjoining  property,^  which,  all 
courts  agree,  renders  the  municipality  liable  for  the  resulting  dam- 
age.^® In  some  jurisdictions,  the  municipality  is  not  liable  though 
surface  water  is  caused  to  flow  onto  adjoining  land  in  other  places 
than  before,^*  or  is  diverted  from  its  usual  course  of  flow.*'  So  it 
has  been  held  that  a  city  may  construct  side  ditches  in  cuttings  to 
draw  the  water  off  the  crown  of  the  roadway,  and  it  is  not  liable  if  the 
water  discharged  by  such  ditches  finds  its  way  onto  private  property 
lying  lower  than  the  street**  Other  courts,  however,  hold  that  the 
public  authorities  have  no  right  to  change  the  natural  course  of 
surface  drainage  so  as  to  cast  it  upon  lands  of  an  abutting  owner, 
where  it  had  not  been  previously  accustomed  to  flow,  to  his  injury.** 
A  constitutional  provision  requiring  compensation  for  property  taken 
or  damaged  for  public  use  does  not  render  the  municipality  liable  for 
damages  from  surface  water  where  a  private  individual  would  not  be.** 
But  provided  he  does  not  exceed  the  limits  of  his  own  land,  an  abut- 
ting owner  may  do  anything  to  prevent  the  surface  water  upon  the 
highway  from  being  drained  upon  his  premises.  So,  for  example,  he 
may  erect  upon  his  land  a  dam  or  obstruction  to  prevent  water  flowing 

7.  Montgomery  v.  Gilmer,  33  Ala.  9.  Aurora  v.  Reed,  57  111.  29,  11 
116,  70  Am.  Dec.  562;  Imler  v.  Sprinor-  Am.  Rep.  1;  Shawneetown  v.  Mason, 
field,  55  Mo.  119,  17  Am.  Rep.  645;  82  111.  337,  25  Am.  Rep.  321. 
Eaton  V.  Boston,  etc.,  R.  Co.,  51  N.  Notes:  30  A.  S.  R.  392;  1  L.R.A. 
H.  501,  12  Am.  Rep.  147;  Lynch  v.  (N.S.)  129,  130. 

New  York,  76  N.  Y.  60,  32  Am.  Rep.  10.  See  infra,  par.  101,  102. 

271 ;  Jordan  v.  Benwood,  42  W.  Va.  11.  Salzman  v.  New  Haven,  81  Conn. 

312,  26  S.  E.  266,  67  A.  S.  R.  859,  36  389,  71  Atl.  500,  22  L.R.A.(N.S.)  333. 

L.R.A.  519.  12.  Cedar  Falls  v.  Hansen,  104  la. 

Notes:  66  Am.  Dec.  441  et  seq.;  30  189,  73  N.  W.  585,  65  A.  S.  R.  189; 

A.  S.  R.  391  et  seq.;  31  A.  S.  R.  417;  Churchill  v.  Beethe,  48  Neb.  87,  66 

20L.R.A.(N.S.)  536;  Ann.  Cas.  1912B  N.  W.  992,  35  L.R.A.  442;  Bush  v. 

916,  917.  Portland,  19  Ore.  45,  23  Pac.  667,  20 

8.  Salzman  v.  New  Haven,  81  Conn.  A.  S.  R.  789;  Champion  v.  Crandon, 
389,  71  Atl.  500,  22  L.R.A.(N.S.)  333;  84  Wis.  405,  54  N.  W.  775,  19  L.R.A. 
Baldwin  v.  Ohio  Tp.,  70  Kan.  102,  78  856. 

Pac.  424,  109  A.  S.  R.  414,  67  L.R.A.  13.  Valparaiso  v.  Spaeth,  166  Ind. 

642;  Cumberland  v.  Willison,  50  Md.  14,  76  N.  E.  514,  8  Arn.  Cas.  1021. 

138,  33   Am.  Rep.  304;   Franklin   v.  14.  Notes:  5  L.R.A.(N.S.)  831,832; 

Fisk,  13  Allen   (Mass.)   211,  90  Am.  Ann.  Cas.  1912B  915,  916. 

Dec.  194  and  note.  16.  Jordan  v.  Benwood,  42  W.  Va. 

Notes:   30  A.   S.   R.   391  et  seq.;  312,  26  S.  E.  266,  57  A.  S.  R.  859, 

Ann.  Cas.  1912B  916,  917.  36  L.R.A.  619. 
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through  a  culvert  which  the  public  has  built  for  the  purpose  of 
draining  the  surface  water  fi^m  the  road.^* 

100.  Seepage  through  Surface  of  Highway. — ^As  a  general  rule  a 
municipality  is  not  Hable  for  damages  to  abutting  property  by  water 
percolating  through  the  soil  of  the  highway,  though  the  way  has 
been  filled  with  loose  materials  through  which  water  easily  percolates, 
or  though  the  soil  has  been  loosened  up  in  making  improvements.^' 
Nor,  it  has-  been  held,  is  it  liable  for  injuries  to  abutting  property 
by  water  flowing,  during  a  rainstorm,  into  a  cellar  through  an  excava- 
tion negligently  left  by  the  municipality  in  the  highway  which  it 
was  repairing;  andsuch  liability  is  not  imposed  by  a  statute  providing 
that  any  person  injured  in  property  by  means  of  a  defective  road  may 
recover  damages  from  the  person  bound  to  keep  it  in  repair.^^  But 
the  contrary  has  been  held  where  water  percolates  through  a  gutter 
or  sewer  in  which  it  has  been  collected.^^  And  it  has  been  held  that 
where,  in  constructing  a  new  street,  a  municipal  corporation  collects 
the  surface  water  in  holes  left  in  the  street  opposite  an  abutting  lot, 
and  because  of  the  soft  and  porous  condition  of  the  soil  the  water  so 
collected  is  caused  to  flow  in  and  under  the  same,  causing  the  soil 
thereof  to  slip  and  to  destroy  thq  buildings  thereon,  such  municipal 
corporation  is  liable  in  damages  to  the  owner  of  such  lot  for  the  conse- 
quential injuries  sustained,  as  for  collecting  such  surface  waters  in 
drains  or  gutters,  and  casting  them  in  a  body  thereon.'® 

101.  Discharge  through  Artificial  Channel. — ^A  municipal  or  quasi- 
municipal  corporation  has  no  right  to  collect  surface  water  into  a 
channel  and  throw  it  upon  the  land  of  an  abutting  owner,  and  is 
liable  for  the  resulting  damage  if  it  does  so,^  nor  is  this  rule  changed 
by  the  fact  that  the  abutting  property  is  below  the  established  grade 

16.  Franklin  v,  Fisk,  13  Allen  417  and  note;  Valparaiso  v.  Spaeth, 
(Mass.)  211,  90  Am.  Dec.  194.  166  Ind.  14,  76  N.  E.  514,  8  Ann.  Cas. 

17.  Note:  22  L.R.A.(N.S.)  333,  1021;  Hume  v.  Des  Moines,  146  la. 
334.  024,  125  N.  W.  846,  Ann.  Cas.  1912B 

18.  Salzman  v.  New  Haven,  81  904,  29  L.R.A.(N.S.)  126;  Baldwin  v. 
Conn.  389,  71  AO.  500,  22  L.R.A.  Ohio  Tp.,  70  Kan.  102,  78  Pac.  424, 
(N.S.)  333.  See  also  MacGinnis  v.  109  A.  S.  R.  414,  67  L.R.A.  642;  Roe 
Marlborough-Hudson  Oas  Co.,  220  v.  Howard  County,  75  Neb.  448,  106 
Mass.  575,  108  N.  E.  364,  L.R.A.  N.  W.  687,  5  L.R.A.(N.S.)  831  and 
1915D  1080.  note;  Lynch  v.  New  York,  76  N.  Y. 

19.  Note:  22  L.R.A.(N.S.)   334.  60,  32  Am.  Rep.  271;  Jordan  v.  Ben- 

20.  Kunst  V.  Grafton,  67  W.  Va.  wood,  42  W.  Va.  312,  26  S.  E.  2G6, 
20,^67  S.E.  74,  26  L.R.A.(N.S.)  1201.  57    A.    S.   R.   859,   36    L.R.A.    511); 

1.  Arndt  v.  Cullman,  132  Ala.  540,  Champion   v.   Crandon,  84  Wis.  405, 

31   So.  478,  90  A.  S.  R.  922;  Salz-  54  N.  W.  775,  19  L.R.A.  856. 

mann  v.  New  Haven,  81  Conn.  389,  71  Notes :  43  Am.  Dec.  723,  724 ;  49 

Atl.    500,   22   L.RA.(N.S.)    333   and  Am.  Dec.  421;  66  Am.  Dec.  442;  30 

note;    Patoka   Tp.   v.   Hopkins,   131  A.  S.  R.  390,  393  et  seq.;  20  L.R.A 

Ind.  142,  30  N.  £.  896,  31  A.  S.  R.  (N.S.)  535  et  seq. 
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liable  if  it  unnecessarily  or  negligently  fills  ditches  and  drains  in  the 
street,  thus  casting  surface  water  back  upon  an  adjoining  lot,  without 
notice  to  the  owner,  or  knowledge  on  his  part,  and  without  giving  him 
a  reasonable  time  to  bring  his  lot  to  grade.  The  question  of  negli- 
gence in  such  cases  is  generally  for  the  jury.*  The  municipality  is 
not  liable  for  not  permitting  surface  water,  which  has  been  accustomed 
to  flow  over  adjoining  land,  to  be  turned  down  the  gutters  of  the 
street,  but  may  carry  the  water  by  means  of  a  box  sewer  through  such 
land  to  a  natiu*al  creek  at  or  near  the  place  where  it  had  formerly 
flowed.* 

105.  Condemnation  of  Right — ^A  municipal  or  quasi-municipal  cor- 
poration, in  the  exercise  of  the  right  of  eminent  domain,  may  divert 
water  in  a  manner  which  would  be  unlawful  if  done  by  an  individual, 
provided  it  makes  just  compensation  therefor.*  So,  on  payment  cf 
compensation,  it  may  construct  a  fill  and  a  culvert  thereunder  though 
water  which  naturally  flowed  elsewhere  is  thereby  collected  and  caused 
to  flow  over  adjoining  land.  It  has  been  held  that  injury  to  adjoin- 
ing lands  by  fills,  cuts,  ditches,  and  culverts  needed  for  the  improve- 
ment of  a  highway,  or  by  discharging  accumulated  surface  waters 
contrary  to  the  natural  course  of  drainage,  gives  the  landowner  no 
right  to  an  injunction  or  to  damages  in  addition  to  the  compensation 
for  the  laying  out  of  the  highway,  since  that  includes  all  damages 
arising  from  the  proper  maintenance,  as  well  as  the  construction,  of 
the  highway.*  On  the  other  hand,  it  has  been  held  that  the  court 
will  not  presume  that  the  commissioners  appointed  to  assess  damages 
sustained  by  the  opening  of  a  highway  considered  the  necessity,  in  the 
proper  construction  of  the  road,  of  diverting  the  water  naturally  seek- 
ing an  outlet  in  a  draw,  and  conducting  it  in  an  artificial  ditch  along 
the  highway  for  a  mile  or  more,  and  there  discharging  it  in  such  a 
manner  that  it  injures  the  land  of  a  neighboring  proprietor,  or  that 
the  latter  was  allowed  damages  for  such  disposition  of  tlxe  water.' 

w 

•    V.  Ownership  of  Feb 

106.  Generally. — The  right  acquired  by  the  public  in  respect  of 
land  devoted  to  highway  purposes  is  ordinarily  a  mere  easement  of 
passage  over  it,  with  the  powers  and  privileges  incident  thereto,  the 
fee  title  remaining  as  it  was  before  the  highway  was  established.* 

3.  Hume  v.  Des  Moines,  146  la.  624,  6.  Churchill  ▼.  Beethe,  48  Neb.  87, 
125  N.  W.  846,  Ann.  Cas.  1912B  904,  66  N.  W.  992,  35  L.R.A.  442. 

29  L.R.A.(N.S.)  126.  7.  Roe  v.  Howard  County,  75  Neb. 

4.  Bush  V.  Portland,  19  Ore.  45,  23  448,  106  N.  W.  587,  6  L.R.A.(N.S.) 
Pae.  667,  20  A.  S.  R.  789.  831. 

6.  Roe  V.  Howard  County,  75  Neb.  8.  Western  Ry.  v.  Alabama  Grand 
448,  106  N.  W.  587,  5  L.R.A.(N.S.)  Trunk  R.  Co.,  96  Ala.  272,  11  So.  483, 
331.  See  generally,  Eminent  Domain,  17  L.R.A.  474;  Southern  Bell  Tele- 
vol.  10,  pp.  99,  100.  phone  Co.  v.  Francis,  109  Ala.  224, 13 
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The  ownership  of  the  fee  depends,  therefore,  on  the  ownership  of  the 
land  at  the  time  the  highway  was  established  and  on  subsequent  con- 
So.  1,  55  A.  S.  R-  930,  31  L.R.A.  193;  154  Ky.  394, 157  S.  W,  694,  46  L.R.A. 
Montgomery  First  Nat.  Bank  v.  Ty-  (N.S.)  3;  Bradley  v.  Pharr,  45  La. 
son,  133  Ala.  45S,  32  So.  144,  91  A.  Ann.  426,  12  So.  618,  19  L.R.A.  647; 
8.  R.  46,  59  L.R.A.  399;  Birmingham  Southeriand  v.  Jackson,  30  Me.  4G2, 
R.,  etc.,  Co.  V,  Smyer,  181  Ala.  121,  50  Am.  Dec.  633;  State  v.  Yates,  104 

61  So.  354,  Ann.  Cas.  1915C  863,  47  Me.  360,  71  Atl.  1018,  22  L.R.A.(N.S.) 
L.R.A.(N.S.)  597:  Cloverdale  Homes  592;  Murray  v.  McShane,  52  Md.  217, 
V.  Cloverdale,  182  Ala.  419,  62  So.  36  Am.  Rep.  367;  Thomas  v.  Ford, 
712,  47  L.R.A.(N.S.)  607;  Reichert  63  Md.  346,  52  Am.  Rep.  513;  Chesa- 
V.  St.  Lonis,  etc.,  Ry.,  51  Ark.  491,  peake,  etc..  Telephone  Co.  v.  Macken- 
11  S.  W.  696,  5  L.R.A.  183;  Wright  zie,  74  Md.  36,  21  Atl.  690,  28  A.  S. 
▼.  Austin,  143  Cal,  236,  76  Pac.  1023,  R.  219;  Codman  v.  Ev^ns,  5  Allen 
101  A-  S.  R.  97  and  note,  65  L.R.A.  (Mass.)  308,  81  Am.  Dec.  748;  Frank- 
049;  Colegrove  Water  Co.  v.  Holly-  lin  v.  Fisk,  13  Allen  (Mass.)  211,  90 
wood,  151  Cal.  425,  90  Pac.  1053,  13  Am.  Dec.  194;  Perley  v.  Chandler,  6 
IxR.A.(N.S.)  904;  Gumsey  v.  North-  Mass.  454,  4  Am.  Dec  159;  Stack- 
em  California  Power  Co.,  160  Cal.  pole  v.  Healy,  16  Mass.  33,  8  Am, 
699,  117  Pac.  906,  36  L.R.A.(N.S.)  Dec.  121;  Allen  v.  Boston,  159  Mass. 
185;  Peck  v.  Smith,  1  Conn.  103,  6  324,  34  N.  E.  519,  38  A.  S.  R.  423; 
Am.  Dec.  216  and  note;  Nicholson  v.  Sears  v.  Crocker,  184  Mass.  586,  69 
New  York,  etc.,  R.  Co.,  22  Conn.  74,  N.  E.  327,  100  A.  S.  R.  577;  Com.  v. 
56  Am.  Dec.  390  and  note;  Imlay  v.  Morrison,  197  Mass.  199,  83  N.  E. 
Union  Branch  R.  Co.,  26  Conn.  249,  68  415, 125  A.  S.  R.  338, 14  L.R.A.(N.S.) 
Am.  Dec.  392;  Suffield  v.  Hathaway,  194;  People  v.  Foss,  80  Mich.  659,  45 
44  Conn.  621,  26  Am.  Rep.  483;  Sea-  N.  W.  480,  20  A.  S.  R.  532,  8  L.R.A. 
board  Air  Line  Ry.  v.  Southern  Invest.  472  and  note;  Smeberg  v.  Cunning- 
Co.,  63  Fla.  832,  44  So.  351,  13  Ann.  ham,  96  Mich.  378,  56  N.  W.  73,  35 
Cas.  18;  Smith  v.  Rome,  19  Ga.  89,  A.  S.  R.  613;  Carli  v.  Stillwater  St. 
63  Am.  Dec  298;  Postal  Tel.  Cable  R.,  etc.,  Co.,  28  Minn.  373,  10  N.  W. 
Co.  V.  Eaton,  170  111.  513,  62  A.  S.  R.  205,  41  Am.  Rep.  290;  Rich  v.  Min- 
390,  39  L.R.A,  722;  Thompson  v.  Ma-  neapolia,  37  Minn.  423,  35  N.  W.  2, 
loney,  199  111.  276,  65  N.  E.  236,  93  5  A.  S.  R.  861;  L.  Realty  Co.  v.  John- 
A.  S.  R.  133;  Tacoma  Safety  Deposit  son,  92  Minn.  363,  100  N..W,  94,  104 
Co.  V.  Chicago,  247  111.  192,  93  N.  E.  A.  S.  R.  677,  66  L.R.A.  439;  Glencoe 
153,  20  Ann.  Cas.  564  and  note,  31  v.  Reed,  93  Minn.  618, 101  N.  W.  956, 
L.R.A.(N.S.)  868;  Dallenbachv.  Burn-  2  Ann.  Cas.  594,  67  L.R.A.  901; 
ham,  248  111.  468,  94  N.  E.  41,  140  Souther  v.  Northwestern  Telephone 
A.  S.  R.  228 ;  Terre  Haute,  etc.,  R.  Co.  Exch.  Co.,  118  Minn.  102,  136  N.  W. 
V.  Rodel,  89  Ind.  128,  46v  Am.  Rep.  671,  Ann.  Cas.  1913E  472,  45  L.R.A. 
164;  Kincaid  v.  Indianapolis  Natural  (N.S.)  601;  State  v.  Culver,  65  Mo. 
Gas  Co.,  124  Ind.  577,  24  N.  E.  1066,  607,  27  Am,  Rep.  295;  Julia  Bldg. 
19  A.  S.  R.  113,  8  L.R.A.  602;  Magee  Assoc,  v.  Bell  Telephone  Co.,  88  Mo. 
V.  Overshiner,  150  Ind.  127,  49  N.  E.  258,  67  Am.  Rep.  398;  Thomas  v. 
951,  65  A.  S.  R.  358,  40  L.R.A.  370;  Hunt,  134  Mo.  392,  35  S.  W.  581,  32 
HufiFman  v.  State,  21  Ind.  App.  449,  L.R.A.    857;    Cartwright    v.    Liherty 

62  N.  E.  713,  69  A.  S.  R.  3C8;  Du-  Telephone  Co.,  205  Mo.  126,  103  S. 
buque  v.  Maloney,  9  la.  450,  74  Am.  W,  982,  12  Ann.  Cas.  249,  12  L.R.A. 
Dec.  358;  Jacob  v.  Woolfolk,  90  Ky.  (N.S.)  1125;  Mills  v.  Stark,  4  N.  H. 
426, 14  S.  W.  415,  9  L.R.A.  551;  Ham-  512, 17  Am.  Dec.  444;  Troy  v.  Cheshire 
by  V.  Dawson  Springs,  127  Ky.  461,  R.  Co.,  23  N.  H.  83,  65  Am.  Dec.  177; 
104  S,  W.  259,  31  Ky.  L.  Rep.  814,  12  Graves  v.  Shattuck,  35  N.  H.  257,  69 
L.R.A.(N.S.)  1164;  Blalockv.  At  wood,  Am.  Dec.  536;  Winchester  v.  Capron, 
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veyances  thereof.    When  a  highway  is  laid  out  over  a  tract  of  land 
the  owner  and  his  successors  in  title  continue  to  own  the  fee^  includ- 

63  N.  H.  605,  4  Atl.  705,  56  Am.  Rep.  ▼«  Columbus  Edison  Eleetrie  Light  Co^ 

554;  State  v.  Jackman,  69  N.  H.  318,  66  Ohio  St  166,  64  N.  E.  141,  58 

41  Atl.  347,  42  L.RJV..  438;  Bigelow  L.R.A.  782;  Lewis  v.  Jones,  1  Pa.  St 

V.  Whitcomb,  72  N.  H.  473,  57  Ail.  336,  44  Am.  Dec  138  and  note;  Wood- 

680,  65  L.R.A.  676;  Winter  v.  Peter-  ring  v.  Forks  Tp.,  28  Pa.  St.  355,  70 

son,  24  N.  J.  L.  524,  61  Am.  Dec.  Am.  Dec.  134;  Sterling's  Appeal,  lU 

678;  Avis  v.  Vineland,  66  N.  J.  L.  Pa,  St.  35,  2  Atl.  105,  56  Anu  Rep. 

474,   28   Atl.   1039,   23   L.R.A.    685;  246  and  note;   Witter  v.  Harvey,  1 

Friedman  v.  Snare,  etc.,  Co.,  71  N.  J.  McCord  L.  (S.  C.)  67,  10  Am.  Dec 

L.  605,  61  Atl.  401,  108  A.  S.  R.  764,  650;  Edmison  v.  Lowry,  3  S.  D.  77, 

2    Ann.    Cas.    497,    70    L.R.A.    147;  52  N.  W.  583,  44  A.  S.  R.  774,  17 

Bayonne  v.  North  Arlington,  77  N.  J.  LJl.A.  275;  Kirby  v.  Citizens'  Tele- 

Eq.  166,  75  Atl.  558,  140  A.  S.  R.  phone  Co.,  17  S.  D.  362,  97  N.  W.  3, 

547,  reversed  on  another  point  in  78  2   Ann.   Cas.   152;   McCammon,  etc, 

N.  J.  Eq.  283,  79  Atl.  357;  Cortelyou  Lumber  Co.  v.  Trinity,  etc,  R.  Co., 

V.   Van   Brandt,   2   Johns.    (N.   Y.)  104  Tex.  8,  133  S.  W.  247,  Ann.  Cas. 

357,    3    Am.    Dec.   439;    Jackson   ▼.  1913E    870,    36    L.R.A.(N.S.)     662; 

Hathaway,   15  Johns.    (N.   Y.)    447,  Whitesides  v.  Green,  13  Utah  341,  44 

8  Am,  Dec.  263;  Whitbeck  v.  Cook,  Pac  1032,  57  A.  S.  R.  740  and  note; 

15    Johns.     (N.    Y.)     483,    8     Am.  Pomeroy  v.  Mills,  3  Vt  279,  23  Am. 

Dec.  272;  Holladay  v.  Marsh,  3  Wend.  Dec  207;  Holden  v.  Shattuek,  34  Vt 

(N.  Y.)  142,  20  Am.  Dec  678;  Living-  336,  80  Am.  Dec  684;  Cole  v.  Drew, 

Bton  V.  New  York,  8  Wend.  (N.  Y.)  ^  ^^J^' ^  ^™;J,^P-  ^^l%^^*?ni" 

85,  22  Am.  Dec  622  and  note;  Dygert  V,^TJ'i'(^a''^o'A^i^^^^ 

V.  Schenek,  23  Wend.  (N.  Y.)  446,  35  H^^  ^-  ^^^/  •^^^\^'  ^'  Z^  f  ^•^•^• 

Am    n«.    575-  Tonawanda  R    Co    v  ^^^  *°*^  "^^®'  ^^'^^  ^-  Montgomery, 

Am.  Dec.  &7o,   ^  ^Jf  ^7*  f  •  V'^!  ^'  62  Wash.  398, 113  Pac  1115,  34  L.R.A. 

^"''^'oA  ^w-ir  ^^-  V    v'  tr    ,'   (N.S.)  506;  Kiser  v.  Douglas  County, 
2«^A239'Willmmsv.N^^  70   Wash.   242,   126   Pac    622,   Ann! 

R.  Co.,  16  N.  Y.  97,  69  Am.  £ec  6^i  ^^  ^^^^^  ^^l,  41  L.R.A.(N.S.)  1066 
and  note;  Munn  v.  Worrall,  53  N.  Y.  ^^^^^  ^^^^,  ^ynch  v.  North  View,  73 

?^'.^vT^^-?onP\1.^^vi   ,?^?;Jq''\o^^^^       W.  Va.  609,  81  S.  E.  833,  52  LR.A. 
104  N.  Y.  229,  10  N.  E.  428   58  Am    (^.S.)   1038;   Gardiner  y.  Tisdale,  2 


ware,  eic,  n.  L/O.,  xo.j  in.   i.  *i/o,  »/   ,     j    .   ^, .  .      »    />,      Vr»  nr- 

N.  E.  907,  60  A.  S.  R.  667;  State  v.  ^I^l^',^^''^^'  !,^^  ^:  ^^;'  ^|  ^"• 
Buckner,  61  N,  C.  558,  98  Am.  Dec  ^''^®^,^'°;  ^®%I^^?"^,  """*?,;  ^ 
83  and  note;  State  v.  Davis,  80  N.  C.  ^- i^^^l^^?**^^?:  ^^  ^'^'  ^^l'  21  N.  W. 
351,  30  Am.  Rep.  86;  Brown  v.  Ash-  520,  50  Am.  Rep.  149;  Chase  v.  Osh- 
ville  Electric  U?lit  Co.,  138  N.  C.  533,  kosh,  81  Wis.  313,  51  N.  W.  560,  29 
51  S.  E.  62,  i07  A.  S.  R.  554,  69  A.  S.  R.  898,  15  LR.A.  553;  Cliicago, 
L.R.A.  631;  White  v.  Northwestern  etc.,  R.  Co.  v.  Milwaukee,  etc.,  Electric 
iJorth  Carolina  R.  Co.,  113  N.  C.  610,  R.  Co.,  95  Wis.  561,  70  N.  W.  678,  60 
38  S.  E.  330,  37  A.  S.  R.  639,  22  A.  S.  R.  136,  37  LR.A.  856;  Krueger 
L.R.A.  627;  Donovan  v.  Allert,  11  N.  v.  Wisconsin  Telephone  Co.,  106  Wi^. 
D.  289,  91  N.  W.  441,  95  A.  S.  R.  720,  96,  81  N.  W.  1041,  50  L.R.A.  298; 
58  LR.A.  775;  Phifer  v.  Cox,  210hio  Busse  v.  Rogers,  120  Wis.  443,  98 
St  248,  8  Am.  Rep.  58;  Dailey  v.  N.  W.  219,  64  L.R.A.  183;  Harrison 
State,  51  Ohio  St  348,  37  N.  E.  710,  v.  Rutland,  [1893]  1  Q.  B.  142,  62 
46  A.  S.  R.  578,  24  L.R.A  724;  Callen  L  J.  Q.  B.  117,  12  Eng.  Rul.  Cas. 
•  /  118 
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ing  the  strip  taken  for  the  highway,  whether  it  runs  through  the 
middle  or  along  the  side  of  the  tract  so  that  one  side  of  the  highway 
is  the  boundary  line  of  the  adjoining  tract.  But  when  a  person  who 
owns  lands  oi;i  both  sides  of  a  highway  conveys  the  part  on  one  side, 
the  boundary  is  ordinarily  the  middle  line  of  the  road,  though  it  is 
entirely  a  question  of  intention.  At  the  present  time  it  is  always 
presumed,  when  lands  of  different  owners  abut  on  opposite  sides  of 
a  highway,  that  the  middle  of  the  highway  is  the  boundary.^  But 
it  is  competent  for  the  legislature  to  provide  for  the  taking  of  the 
fee  and  the  divesting  of  the  owner  of  the  land  of  all  proprietary 
interest  therein,^®  and  this  has  often  been  done  in  the  case  of  streets 
in  cities  and  villages,  the  fee  being  vested  in  the  corporation,^^  the 

582;  Goodtitle  v.  Alker,  1  Burr.  133,  R.  774, 17  L.R.A.  275;  Lynch  ▼.  North 

17  Eng.  Rul.  Cas.  549.  View,  73  W.  Va.  609,  81  S.  E.  833,  52 

Notes:   28  Am.   Dec.  303,   804;   1  L.R.A.(N.S.)  1038;  Ford  v.  Chicago, 

URJl.  493;  3  L.R.A.  831;  7  L.R.A.  etc.,  R.  Co.,  14  Wis.  609,  80  Am.  Dec. 

548;  33  L.R.A.(N.S.)  1053;  19  Ann.  791  and  note;  Racine  v.  Crotsenberg, 

Cas.  158,  159.  61  Wis.  481,  21  N,  W.  520,  50  Am. 

9.  Southern  Bell  Telephone  Co.  ▼.  Rep.  149;  Chase  v.  Oshkosh,  81  Wis. 

Francis,  109  Ala.  224,  15  So.  1,  55  313,  51  N.  W.  560,  29  A.  S.  R.  898, 

A.  S.  R.  930,  31  L.R.A.  193;  Mont-  15  L.R.A.  553;  Chicago,  etc.,  R.  Co. 

gomery  First  Nat.  Bank  y.  Tyson,  133  v.  Milwaukee,  etc.,  Electric  R.  Co.,  95 

Ala.  459,  32  So.  144,  91  A.  S.  R.  46,  Wis.  561,  70  N.  W.  678,  60  A.  S.  R. 

59  L.R.A.  399;  Cloverdale  Homes  v.  136,  37  L.R.A.  856;  Krueger  v.  Wis- 

Cloverdale,  182  Ala.  419,  62  So.  712,  consin  Telephone  Co.,  106  Wis.  96,  81 

47   L.R.A.(N.S.)   607;   Seaboard  Air  N.  W.  1041,  50  L.R.A.  298;  Busse  v. 

Line  Ry.  y.  Southern  Invest.  Co.,  53  Rogers,  120  Wis.  443,  98  N.  W.  219, 

Fla.  832,  44  So.  351,  13  Ann.  Cas.  64  L.R.A.  183. 
18;  Terre  Haute,  etc,  R.  Co.  v.  Rodel,      Note:  101  A.  S.  R.  104. 
89  Ind.  128,  46  Am.  Rep.  164;  Huff-      See  also  Boukdaries,  vol  4,  p.  78 

man  y.  State,  21  Ind.  App.  449,  52  et  seq. 

N.  E.  713,  69  A.  S.  R.  368;  Blalock  10.  Ripp  ▼.  Davis-Daly  Copper  Co., 
V.  Atwood,  154  Ky.  394,  157  S.  W.  41  Mont.  509,  110  Pac.  237,  21  Ann. 
694,  46  L.R.A.(N.S.)  3;  Smeberg  v.. Cas.  1372,  36  L.R.A.(N.S.)  666;  Bur- 
Cunningham,  96  Mich.  378,  56  N.  W.  lington,  etc.,  R.  Co.  v.  Reinhaokle,  15 
73,  35  A.  S.  R.  613;  Julia  BIdg.  Assoc.  Neb.  279,  18  N.  W.  69,  48  Am.  Rep. 
▼.  Bell  Telephone  Co.,  88  Mo.  258,  57  342. 

Am.  Rep.  398;  Thomas  v.  Hunt,  131      Notes:  101  A.  S.  R.  104;  20  Ann. 

Mo.  392,  35  S.  W.  581,  32  L.R.A.  857;  Cas.  571. 

Cartwrigbt  v.  Liberty  Telephone  Ca,      See  also,  Eiqitent  Domain,  vol.  10, 

205  Mo.  126,  103  S:  W.  982,  12  Ann.  p.  95. 

Cas.    249,    12     L.R.A.(N.S.)     1125;       11.  Sauer  ▼.  New  York,  206  U.  S. 

Donovan  v.  AUert,  11  N.  D.  289,  91  536,  27  S.  Ct  686,  51  U.  S.  (L.  «d.) 

N.  W.  441,  95  A.  S-  R.  720,  58  L.R.A  1176;  Denver,  etc.,  R.  Co.  v.  llsnne- 

775;  Dailey  v.  State,  51  Ohio  St.  348,  gan,  43  Colo.  122,  95  Pac.  343,  127  A. 

37  N.  E.  710,  46  A.  S.  R.  578,  24  S.  R.  100, 16  L.R.A.(N.S.)  874;  Stan- 

Li.R.A.  724;  Callen  v.  Columbus  Edi-  ley  v.  Davenport,  54  la.  463,  2  N.  W. 

Bon   Electric  Light  Co.,  66  Ohio  St.  1064,  6  N.  W.  706,  37  Am.  Rep.  216; 

166,  64  N.  E.  141,  58   L.R.A.   782;  Emerson  v.  Babcock,  66  Ta.  257,  23 

Witter  v.  Harvey,  1  McCord  L.  (S.  C.)  N.  W.  656,  55  Am.  Rep.  273;  Ludlow 

67, 10  Am.  Dec  650;  Edmison  v.  Low-  v.  Com.,  147  Ky.  706,  145  S.  W.  406, 

ry,  3  S.  D.  77,  52  N.  W.  583,  44  A.  S.  Ann.  Cas.  1913D  301,  39  L.RA..(N.S.) 

119 


106  UIUUWA7S  13  R.  C.  L. 

fee-simple  in  the  counties  in  which  the  corporation  is  mtuated,*' 
or  in  the  state.*^  The  effect  of  statutory  dedications  is  generally 
indicated  by  the  statute  itself,  and  the  fee  of  the  soil  passes  to  the 
public,  to  the  proprietors  of  adjacent  lots,  or  remains  in  the  grantor, 
as  the  language  employed  warrants  the  one  or  the  other  construc- 
tion.** In  some  jurisdictions  the  fee  to  city  or  village  streets  ia 
in  the  municipality  where  they  have  been  acquired  through  a  valid 
statutory  dedication,**  but  is  in  the  abutting  owners  where  there  has 
been  a  common  law  dedication  only,**  or  where  the  street  was  acquired 
by  means  of  condemnation  proceedings,*'  or  by  common  user.*®    And 

411;  Slabaugh  v.  Omaha  Electric  868;  Sears  ▼.  Chicago,  247  Til.  204, 
Light,  etc.,  Co.,  87  Neb.  805,  128  N.  93  N.  E.  158, 139  A.  S.  R.  319,  20  Ann, 
W.  505,  30  L.R.A.(N.S.)  1084;  Car-  Cas.  639;  Downend  v.  Kansas  City, 
roll  V.  Elniwood,  88  Neb.  352,  129  156  Mo.  60,  56  S.  W.  902,  51  L.R.A. 
'N.  W.  537,  33  L.R.A.(N.S.)  1053;  170;  Lindsay  v.  Omaha,  30  Neb.  512, 
Fifth  Ave,  Coach  Co.  v.  New  York,  46  N.  W.  627,  27  A.  S.  R.  415 ;  Jaynes 
194  N.  Y.  19,  86  N.  E.  824,  16  Ann.  v,  Omaha  St.  R.  Co.,  53  Neb,  631,  74 
Cas.  695,  21  L.R.A.(N.S.)  744;  Staton  N.  W.  67,  39  L.R.A.  751;  Scioto  Valley 
V.  Atlantic  Coast  Line  R.  Co.,  147  R,  Co.  v.  Lawrence,  38  Ohio  St.  41, 
N,  C.  428,  61  S.  E.  455,  17  L.R.A,  43  Am.  Rep.  419;  Callen  v.  Columbus 
(N.S.)  949;  McKay  v.  Enid,  26  Okla.  Edison  Electric  Light  Co.,  66  Ohio 
275,  109  Pae.  520,  30  L.R.A.(N.S.)  St.  166,  64  N.  E.  141,  58  L.R.A.  782; 
1021;  Robinson  v.  Spokane,  66  Wash.  Kellogg  v.  Cincinnati  Traction  Co.,  80 
527,  120  Pac.  101,  Ann.  Cas.  1913C  Ohio  St.  331,  88  N.  E.  882,  17  Ann. 
1012;  Dudevoir  v.  Waterville,  37  Cas.  242,  23  L.R.A.(N.S.)  158;  Meier 
Quebec  Super.  Ct.  389,  18  Ann.  Cas.  v.  Portland  Cable  R.  Co.,  16  Ore.  500, 
86.  19  Pac.  610,  1  L.R,A.  856  and  note; 

Notes:  28  Am.  Dec  304;  7  L.R.A,  State  v.  Spokane  St.  R.  Co.,  19  Wash. 
548.  ^     518,  53  Pac.  719,  67  A.  S.  R.  739,  41 

Formerly  the  rule  was  otherwise  in  L.R.A.  515. 
Iowa  but  it  has  been  changed  by  stat-       Note:  42  L.R.A.(N.S.)  587,  588. 
ute.     Dubuque  v.  Maloney,  9  la.  450,       16.  Indianapolis,    etc.,    R.    Co.    ▼. 
74  Am.  Dec.  358  and  note.  Hartley,  67  111.  439, 16  Am.  Rep.  624; 

12.  Gould  V.  Topeka,  32  Kan.  485,  Thompson  v.  Maloney,  199  111.  276,  65 
4  Pac.  822,  49  Am.  Rep.  496.  N.  E,  236,  93  A.  S.  R,  133  and  note; 

13.  Daly  v.  Georgia,  etc,  R.  Co.,  80  Sears  v.  Chicago,  247  111.  204,  93  N. 
Ga.  793,  7  S.  E.  146, 12  A.  S.  R.  286.      E.  158,  139  A.  S.  R.  319,  20  Ann. 

14.  Note :  27  Am.  Dec.  5G0.  Cas.  539 ;  Meier  v.  Portland  Cable  R. 

15.  Chicago  v.  McGinn,  51  HI.  266,  Co.,  16  Ore  500, 19  Pac  610, 1  L.R.A. 
2  Am.  Rep.  295;  Indianapolis,  etc,  R.  856. 

Co.  V.  Hartley,  67  111.  430,  16  Am.  Note:  42  L.R.A.(N.S.)  587,  588. 

Rep.  624;  Union  Coal  Co.  v.  La  Salle,  See  generally.  Dedication,  vol.  8, 

136  111.  119,  26  N.  E.  506,  12  L.R.A.  pp.  906,  907. 

326;  Smith  v.  McDowell,  148  111.  51,  17.  Illinois  Cent.  R.  Co.  v.  Chicago, 

35  N.  E.  141,- 22  L.R.A.  393;  Field  v.  141  111.  586,  30  N.  E.  1044,  17  L.R.A. 

Barling,  149  111.  556,  37  N.  E.  850,  41  530;   Tacoma   Safety  Deposit  Co.  v. 

A.  S.  R.  311,  24  L.R. A.  406 ;  Doane  Chicago,  247  111.  192,  93  N.  E.  153,  20 

V.  Lake  St.  El.  R.  Co.,  165  111.  510,  Ann.  Cas.  564,  31  L.R.A.(N.S.)  868; 

46  N.  E.  520,  56  A.  S.  R.  265,  36  Sears  v.  Chicago,  247  lU.  204,  93  N. 

L.R.A.  97;  Thompson  v.  Maloney,  199  E.  158, 139  A,  S.  R.  319,  20  Ann.  Caa. 

111.  276,  65  N.  E.  236,  93  A.  S.  R.  133  539. 

and  note;  Tacoma  Safety  Deposit  Co.  18.  Indianapolis,    etc.,    R.    Co.    ▼• 

V,  Chicago,  247  III.  192,  93  N.  E.  153,  Hartley,  67  111.  439, 16  Am.  Rep.  624. 
20  Ann.   Cas.  564,  31  L.RA..(N.S.) 
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it  has  been  held  that  if  an  attempted  statutory  dedication  is  defective 
and  hence  constitutes  a  cominon  law  dedication  only^  a  curative  act 
subsequently  passed  which  attempts  to  remedy  such  defects  cannot 
deprive  abutting  owners  of  their  vested  rights  to  the  fee  of  the  street.^* 
Generally,  this  distinction  does  not  apply  in  the  case  of  highways 
outside  of  the  territorial  limits  of  any  municipal  corporation,  and  in 
such  cases  the  fee  belong3  to  the  abutting  owners.^^  The  original 
claimant  of  a  lot  in  a  townsite,  entered  according  to  the  federal  and 
territorial  laws,  is  not  the  owner  in  fee  of  the  street  or  alley  upon 
which  his  lot  abuts,^  nor  is  the  fee  of  a  strip  reserved  for  highway 
purposes  in  an  act  of  Congress  relative  to  the  laying  out  of  a  city  on 
public  land  vested  in  the  owners  of  the  abutting  lots.*  Where  the  fee 
of  the  highways  is  in  the  municipality,  the  fee  of  portions  of  a  river 
crossed  by  bridges  is  likewise  in  the  municipality,  subject  to  the  same 
public  easement,  and  this  rule  extends  not  only  to  such  portion  of  the 
river  as  the  bridge  actually  covers,  but  to  so  much  of  it  as  is  measured 
by  the  width  of  the  street  of  which  the  bridge  forms  a  part.'  Generally 
it  is  presumed  that  the  abutting  owners  own  the  fee  of  the  highway  to 
the  center  line  thereof,  in  the  absence  of  evidence  to  the  contrary, 
though  in  some  jurisdictions  the  fee  is  presumed  to  be  in  the  public 
under  such  circumstances.^ 

107.  Nature  of  Title  and  Rights  of  Fee  Owner  Generally.— Where 
the  fee  is  in  the  abutting  owner,  his  title  is  not  a  contingent  interest, 
or  a  mere  expectancy,  but  is  a  present  subsisting  ownership  of  the 
fee.^  He  has  full  dominion  and  control  over  the  land,  and  all  the 
rights  of  an  absolute  owner  of  the  soil,  subject  only  to  the  easement 
arid  servitude  in  favor  of  the  public*  He  may  use  the  land  for  his 
own  purposes  in  any  way  not  inconsistent  with  the  public  easement,^ 

19.  Sears  v.  CIiicag:o,  247  HI.  204,  63  Md.  346,  52  Am.  Rep.  513;  Cod-. 
93  N.  E.  158,  139  A.  S.  R.  319,  20  man  v.  Evans,  5  Allen  (Mass.)  308, 
Ann.  Cas.  539.  81  Am.  Dec.  748;  Cartwright  v.  Liber- 

20.  Postal  Telegraph-Cable  Co,  v,  ty  Telephone  Co.,  205  Mo.  126,  10.3  S. 
Eaton,  170  111.  513,  49  N.  E,  365,  62  W.  982,  12  Ann.  Cas.  249,  12  L.R.A. 
A.  S.  R.  390,  39  L.R.A.  722.  (N.S.)   1125;  Holden  v.  Shattuck,  34 

1.  Loeber  v.  Bntte  General  Eleetrie  Vt.  336,  80  Am.  Dec.  684;  Chicago, 
Co.,  16  Mont  1,  39  Pac  912,  50  A.  S,  etc.,  R,  Co.  v.  Milwaukee  R.,  etc.,  Co., 
R.  468.  95  Wis.  561,  70  N.  W.  678,  60  A.  S. 

2.  Cook  V.  Burlington,  30  la.  94,  6  R.  136,  37  L.R.A,  856;  Krue^er  v. 
Am,  Rep.  649.  Wisconsin  Telephone  Co.,  106  Wis.  96, 

3.  Chicago  v.  McGinn,  51  HI  266,  2  81  N.  W.  1041,  50  L.R.A.  298. 

Am.  Rep.  295.  7.  Montgomery  First  Nat.  Bank  v. 

4.  See  Boundaries,  yoL  4,  p.  78  et  Tyson,  133  Ala.  459,  32  So.  144,  91 
■eq.  A.  S.  R.  46,  59  L.R.A.  399;  Cloverdale 

5.  Sears  v.  Chicago,  247  HI.  204,  93  Homes  v.  Cloverdale,  182  Ala.  419,  62 
N.  E.  158,  139  A.  S.  R.  319,  20  Ann.  So.  712,47  L.R.A.(N.S.)  607;  Reichert 
Cas.  539.  V.  St.  Louis,  etc.,  R.  Co.,  51  Ark.  491, 

6.  Seaboard  Air  Line  R.  Co.  ▼.  11  S.  W.  696,  5  L.R.A.  183;  Colegrove 
Southern  Inv.  Co.,  63  Fla.  832,  44  So.  Water  Co.  v.  Hollywood,  151  Cal.  425, 
351, 13  Ann.  Cas.  18;  Thomas  y.  Ford,  90   Pae.  1053,  13  L.R.A.(N.S.)    904 
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9nd  is  entitled  to  all  profit  and  advantage  which  may  be  derived  there- 
from.®   He  may  construct  approaches  to  the  traveled  portion  of  the 

and  note;  Gumscy  v.  Northern  Call-  2  Ann.  Cas.  497,  70  L.R.A.  147;  Dy- 
fornia  Power  Co.,  160  Cal.  699,  117  gert  v.  Schenck,  23  Wend.  (N.  Y.) 
Pac.  906,  36  L.R.A.(N.S.)  185;  Suf-  446,  35  Am.  Dec.  576;  Donovan  v* 
field  V.  Hathaway,  44  Conn.  621,  26  Albert,  11  N.  D.  289,  91  N.  W.  441,  95 
Am.  Rep.  483;  Postal  Telegraph-Cable  A.  S.  R.  720,  58  L.R.A.  775;  Cooper 
Co.  V.  Eaton,  170  111.  513,  49  N.  E.  v.  Smith,  9  Serg.  &  R.  (Pa.)  26,  11 
365,  62  A.  S.  R.  390,  39  L.R.A.  722;  Am.  Dec.  658;  Woodring  v.  Forks  Tp.^ 
Tacoma  Safety  Deposit  Co.  v.  Chicago,  28  Pa.  St.  355,  70  Am.  Dec  134; 
247  111.  192,  93  N.  E.  153,  20  Ann.  Sterling's  Appeal,  111  Pa.  St.  35,  2 
Cas.  564,  31  L.R.A.(N.S.)  868;  Sears  Atl.  105,  56  Am.  Rep.  246  and  note; 
V.  Chicago,  247  111.  204,  93  N.  E.  158,  Snively  v.  Washington  Tp.,  218  Pa. 
139  A.  S.  R.  319,  20  Ann.  Cas.  539;  St.  249,  67  AU.  465,  12  L.R.A.(N.S.y 
Dallenbach  v.  Bumham,  248  111.  468,  918;  Whitesides  v.  Green,  13  Utah  341/ 
94  N.  E.  41,  140  A.  S.  R.  228;  Sher-  44  Pac  1032,  57  A.  S.  R.  740;  Pome- 
win  V.  Aurora,  257  111.  458,  100  N.  E.  roy  v.  Mills,  3  Vt.  279,  23  Am.  Dec 
938,  43  L.R.A.(N.S.)  1116;  Coving-  207;  Holden  v.  Shattuck,  34  Vt.  336, 
ton  Sawmill,  etc.,  Co.  v.  Drexilius,  120  80  Am.  Dec.  684;  Cole  v.  Drew,  44 
Ky.  493,  87  S.  W.  266,  117  A.  S.  R.  Vt.  49,  8  Am.  Rep.  363;  Western 
593 ;  Lynn  v.  Hooper,  93  Me.  46,  44  Union  Tel.  Co.  y.  Williams,  86  Va.  696; 
AU.  127,  47  L,R.A.  752;  Van  O'Linda  11  S.  E.  100, 19  A.  S.  R.  908,  8  L.R.A, 
V.  Lothrop,  21  Pick.  (Mass.)  292,  32  429;  Holm  v.  Montgomery,  62  Wash. 
Am.  Dec  261;  Perley  v.  Chandler,  6  398,  113  Pac  1115,  34  L.R.A.(N.S.)' 
Mass.  454,  4  Am.  Dec.  159 ;  Stackpole  506;  Harrison  y.  Rutland,  [1893]  1 
V.  Healy,  16  Mass.  33,  8  Am.  Dec.  121 ;  Q.  B.  142,  62  L.  J.  Q.  B.  117, 12  Eng; 
AUen  V.  Boston,  159  Mass.  324,  34  Rul.  Cas.  582  and  note. 
N.  E.  519,  38  A.  S.  R.  423;  Sears  v.  Notes:  28  Am.  Dec  303;  101  A.  S. 
Crocker,  184  Mass.  586,  69  N.  E.  327,  R.  107;  3  L.R.A.  832. 
100  A.  S.  R.  577;  Com.  v.  Morrison,  8.  Guernsey  v.  Northern  California 
J97  Mass.  199,  83  N.  E.  415,  125  A.  Power  Co.,  160  Cal.  699, 117  Pac  906, 
8.  R.  338,  14  L.R.A.(N.S.)  194;  Peo-  36  L.R.A.(N.S.)  185;  Smith  v.  Rome, 
pie  V.  Foss,  80  Mich.  559,  45  N.  W.  19  Ga.  89,  63  Am.  Dec  298;  Tacoma 
480,  20  A.  S.  R.  632,  8  L.R.A.  472  Safety  Deposit  Co.  v.  Chicago,  247 
and  note;  Smeberg  y.  Cunningham,  96  III.  192,  93  N.  E.  153,  20  Ann.  Cas. 
Mich.  378,  56  N.  W.  73,  35  A.  S.  R.  564,  31  L.R.A.(N.S.)  868;  Dubuque  v. 
613;  Gustafson  y.  Hamm,  56  Minn.  Maloney,  9  la.  450,  74  Am.  Dec  338; 
334,  57  N.  W.  1054,  22  L.R.A.  505;  Perley  y.  Chandler,  6  Mass.  454,  4 
L.  Realty  Co.  y.  Johnson,  92  Minn.  Am.  Dec  159;  Stackpole  y.  Healy,  16 
363,  100  N.  W.  94,  104  A.  S.  R.  677,  Mass.  33,  8  Am.  Dec  121 ;  People  y. 
66  L.R.A.  439;  Glencoe  y.  Reed,  93  Foss,  80  Mich.  559,  45  N.  W.  480,  20 
Minn.  518, 101  N.  W.  956,  2  Ann.  Cas.  A.  S.  R.  532,  8  L.R.A.  472;  Troy  y. 
694,  67  L.R.A.  901;  State  y.  Culver,  Cheshire  R.  Co.,  23  N.  H.  83,  65  Am. 
65  ^0.  607,  27  Am.  Rep.  295;  Cart-  Dec  177;  Bigelow  y.  Whitcomb,  72 
Wright  y.  Liberty  Telephone  Co.,  205  N.  H.  473,  57  Atl.  680,  65  L.R.A.  676; 
Mo.  126,  103  S.  W.  982,  12  Ann.  Cas.  White  y.  Northwestern  North  Carolina 
249,  12  L.R.A.(N.S.)  1125;  Troy  y.  R.  Co.,  113  N.  C.  610, 18  S.  E.  330,  37 
Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  A.  S.  R.  639,  22  L.R.A.  627;  Cooper 
Dec  177;  Winchester  y.  Capron,  63  y.  Smith,  9  Serg.  &  R.  (Pa.)  26,  11 
N.  H.  605,  4  Atl.  795,  56  Am.  Rep.  Am.  Dec  658 ;  Western  Union  Tel.  Co. 
554;  Bigelow  y.  Whitcomb,  72  N.  H.  y.  Williams,  86  Va.  696,  11  S.  E.  106, 
473,  57  Atl.  680,  65  L.R.A.  676;  Fried-  19  A.  S.  R.  908,  8  L.R.A.  429. 
man  y.  Snare,  etc,  Co.,  71  N.  J.  L.  Notes:  28  Am.  Dec.  303;  1  L.R.A. 
605,  61  AU.  401,  108  A.  S.  R.  764,  493. 
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way,*  and  until  the  way  is  actually  opened  for  travel  no  action  can 
be  maintained  against  him  for  obstructing  it.^®  He  has  a  right  to  go 
and  be  on  the  boulevard  or  parking  between  the  sidewalk  and  the 
curb,  and  to  remonstrate  against  and  use  reasonable  means  to  prevent 
an  attempted  unwarranted  invasion  thereof.  Nor  will  the  fact  that 
a  public  service  corporation  has  a  license  to  use  the  same  justify  it  in 
forcibly  invading  the  boulevard,  as  against  the  resistance  of  the  owner 
made  in  good  faith  and  under  color  and  claim  of  right,  and  such  cor- 
poration is  therefore  liable  fot  any  injury  inflicted  upon  such  owner 
by  the  wanton  negligence  of  its  servants  during  such  attempted  in- 
vasion.** But  his  right  in  the  street  or  highway  as  a  highway  in  so 
far  as  respects  the  right  of  passage  and  travel  thereover  is  simply  equal 
to  and  in  no  sense  greater  than  that  of  the  general  public.*^  And  if 
the  fee  is  in  the  municipality,  the  abutting  owner  has  neither  the 
possibility  of  reverter,  nor  any  title,  right  or  interest,  in  law  or  equity, 
under  which  he  can  justify  an  exclusive  appropriation  of  any  portion 
of  the  street,  either  on  the  surface  or  above  or  below  it,  without  the 
consent  of  the  municipality.*' 

108.  Fee  Subordinate  to  Public  Easement — ^The  rights  and  title  of 
an  abutting  owner  who  owns  the  fee  to  the  land  over  which  a  highway 
runs  are  subject  and  subordinate  to  the  easement  and  servitude  in 
favor  of  the  public,*^  and  to  the  right  of  the  public  authorities  to 

9.  Note:   30  L.R.A.(N.S.)    1075.       Cal.  236,  76  Pac.  1023,  101  A.  S.  R. 

10.  Soatherland  v.  Jackson,  30  Me.  97  and  note,  65  L.R.A.  949;  Colegrove 
462,  50  Am.  Dec.  633.  Water  Co.  v.  Hollywood,  151  Cal.  425, 

11.  Souther  v.  Northwestern  Tele-  90  Pac.  1053,  13  L.R.A.(N.S.>  904; 
phone  Exch.  Co.,  118  Minn.  102,  136  Gurnsey  v.  Northern  California  Power 
N.  W.  671,  Ann.  Cas.  1913E  472  and  Co.,  160  Cal.  699,  117  Pac.  906,  86 
note,  45  L.R.A.(N.S.)  601.  L.R.A.(N.S.)  185;  Seaboard  Air  Line 

12.  Western  Ry.  v.  Alabama  Grand  R.  Co.  v.  Southern  Inv.  Co.,  63  Fla. 
Trunk  R.  Co.,  96  Ala.  272, 11  So.  483,  832,  44  So.  351, 13  Ann.  Cas.  18;  Post- 
114  Ala.  118,  21  So.  452,  62  A.  S.  R.  al  Telegraph  Cable  Co.  v.  Eaton,  170 
95.  111.  513,  49  N.  E.  365,  62  A.  S.  R.  390, 

13.  Sears  v.  Chicago,  247  111.  204,  93  39  L.R.A.  722;  Tacoma  Safety  Deposit 
N.  E.  158,  139  A.  S.  R.  319,  20  Ann.  Co.  v.  Chicago,  247  111.  192,  93  N.  E. 
17  L.R.A.  474;  Montgomery  v.  Parker,  153, 20  Ann.  Cas.  564, 31  L.R.A.(N.S.) 
Cas.  539.  8G8;  Sears  v.  Chicago,  247  111.  204,  93 

14.  Western  Ry.  v.  Alabama  Grand  N.  E.  158,  139  A.  S.  R.  319,  20  Ann. 
Trunk  R.  Co.,  96  Ala.  272,  11  So.  Cas.  539;  Terre  Haute,  etc.,  R.  Co.  v. 
483, 17  L.R.A.  474;  Southern  Bell  Tel.  Rodel,  89  Ind.  128,  46  Am.  Rep.  164; 
Co.  V.  Francis,  109  Ala.  224,  19  So.  Drew  v.  Geneva,  150  Ind.  662,  50  N. 
1,  55  A.  S.  R.  930,  31  L.R.A.  193;  E.  871,  42  L.R.A.  814;  Huffman  v. 
Montgomery  First  Nat.  Bank  v.  Ty-  State,  21  Ind.  App.  449,  52  N.  E.  713, 
son,  133  Ala.  459,  32  So.  144,  91  A.  69  A.  S.  R.  368;  Hamby  v.  Dawson 
S.  R.  46,  59  L.R.A.  399;  Cloverdale  Springs,  126  Ky.  451,  104  S.  W.  259, 
Homes  v.  Cloverdale,  182  Ala.  419,  62  31  Ky.  L.  Rep.  814,  12  L.R.A.  (N.S.) 
So.  712,  47  L.R.A.(N.S.)  607;  Mont-  1164;  Bradley  v.  Pharr,  45  La.  Ann. 
gomery  v.  Santa  Ana,  etc.,  R.  Co.,  104  426,  12  So.  618,  19  L.R.A.  647;  Mur- 
Cal.  186,  37  Pac.  786,  43  A.  S.  R.  89,  ray  v.  McShane,  52  Md.  217,  36  Am. 
25  L.R.A.  654;  Wright  v.  Austin,  143  Rep.  367;   Thomas  v.  Ford,  63  Md. 
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occupy  the  £fpace  above  the  surface  of  the  way  for  any  purpose  within 
the  scope  of  the  public  loses  to  which  highways  may  be  put.^^  He 
cannot  maintain  ejectment  against  the  municipal  corporation  occupy- 
ing the  street  or  highway  within  the  limits  of  the  public  right,  nor 
against  those  agencies  through  which  it  exercises  its  rights.^*  While 
he,  in  common  with  other  abutting  owners,  may,  under  certain  cir- 
cumstances, temporarily  obstruct  the  highway  when  reasonably  neces- 
sary,^' he  has  no  right  to  do  anything  in  respect  to  it  which  will 
detract  from  the  safety  of  travelers/^  or  in  any  way  interfere  with 

346,  52  Am.  Rep.  513;  Codman  ▼.  23  L.R.A.(N.S.)  158;  Snively  y.  Wash- 
Evans,  5  Allen  (Mass.)  308,  81  Am.  ington  Tp.,  218  Pa.  St.  249,  67  Atl. 
Dec.  748;  Perley  v.  Chandler,  6  Mass.  465,  12  L.R.A.(N.S.)  918;  Edmison  v. 
454,  4  Am.  Dec.  159;  People  v.  Foss,  Lowry,  3  S.  D.  77,  52  N.  W.  683,  44 
80  Mich.  559,  45  N.  W.  480,  20  A.  S.  A.  S.  R.  774, 17  L.R.A.  275;  Kirby  v. 
R.  532,  8  L.R.A.  472;  Smeberg  v.  Citizens'  Telephone  Co.,  17  S.  D.  362, 
Cunningham,  96  Mich.  378,  56  N.  W.  97  N.  W.  3,  2  Ann.  Cas.  152;  Western 
73,  35  A,  S.  R.  613;  Gustafson  v.  Union  Tel.  Co.  v.  Williams,  86  Va.  696, 
Hamm,  56  Minn.  334,  57  N.  W.  1054,  11  S.  E.  106, 19  A.  S.  R.  908,  8  L.R.A. 
22  L.R.A.  565;  Souther  v.  Northwest-  429;  Lynch  v.  North  View,  73  W.  Va. 
em  Telephone  Exch.  Co.,  118  Minn.  609,  81  S.  E.  833,  52  L.R.A.(N.S.) 
102,  136  N.  W.  571,  Ann.  Cas.  1913 E  1038;  Chase  v.  Oshkosh,  81  Wis.  313, 
472.  45  L.R.A.(N.S.)  601;  Cartwri.ffht  51  N.  W.  560,  29  A.  S.  R,  8i)8,  15 
V.  Liberty  Telephone  Co.,  205  Mo.  126,  L.R.A.  553;  Raymond  v.  Kiseber^:,  84 
103  S.  W.  982,  12  Ann.  Cas.  249,  12  Wis.  302,  54  N.  W.  612,  19  L.R.A. 
L.R.A.(N.S.)  1125;  Troy  v.  Cheshire  643;  Chicago,  etc.,  R.  Co.  v.  Milwaukee, 
R.  Co.,  23  N.  H.  83,  55  Am.  Dec,  etc.,  R.  Co.,  95  Wis.  561,  70  N.  W. 
177;  Winchester  v.  Capron,  63  N.  H.  678,  60  A.  S.  R.  136,  37  UR.A.  856; 
605,  4  Atl.  795,  5C  Am.  Rep.  554;  Krueger  v.  Wisconsin  Telephone  Co., 
State  V.  Jackman,  69  N.  H.  318,  41  106  Wi^.  96,  81  N.  W.  1041,  50  L.R.A. 
Atl.  347,  42  L.R.A.  438;  Winter  v.  298;  Busse  v.  Rogers,  120  Wis.  443, 
Peterson,  24  N.  J.  L.  524,  61  Am.  Dec.  98  N.  W.  219,  64  L.R.A.  183;  Harri- 
678;  Airs  v.  Vineland,  56  N.  J.  L.  son  v.  Rutland,  [1893]  1  Q.  B.  142,  t)2 
474,  28  Atl.  1039,  23  L.R.A.  685;  L.  J.  Q.  B.  117,  12  Eng.  Rul.  Cas. 
Friedman  v.  .Snare,  etc.,   Co.,  71   N.  582. 

J.  L.  605,  61  Atl.  401,  108  A,  S.  R.  Notes:  28  Am.  Dec.  303,  304;  101 
764,  2  Ann.  Cas.  497,  70  L.R.A.  147;  A.  S.  R.  107,  108;  3  L.RJl.  831  et 
Bayonne  v.  North  Arlington,  77  N.  J.  seq. 

Eq.  106,  75  Atl.  558,  140  A.  S.  R.  See  also  Eminent  Domain,  vol.  10, 
547,  reversed  on  another  point  in  78  p.  93, 

N.  J.  Eq.  283,  79  Atl.  357;  Jackson  15.  Colegrove  Water  Co.  v.  Holly- 
V.  Hathaway,  15  Johns.  (N.  Y.)  wood,  151  Cal.  425,  90  Pac.  1053,  13 
447,  8  Am.  Dec.  263;  In  re  Buf-  L.R.A.(N.S.)  904  and  note;  Scars  v. 
faio,  131  N.  Y.  293,  30  N.  E.  233,  Crocker,  184  Mass.  586,  69  N.  E.  327, 
27  A.  S.  R.  592, 15  L.R.A.  413;  Bowen  100  A.  S.  R.  577. 
V.  Delaware,  etc.,  R.  Co.,  153  N.  Y.  16.  French  v.  Robb,  67  N.  J.  L.  260, 
476,  47  N.  E.  907,  60  A.  S.  R.  667;  51  Ad.  509,  91  A.  S.  R.  433,  57  L.RA, 
Brown   v.  Ashville  Electric  Co.,  138  956. 

N.  C.  533,  51  S.  E.  62,  107  A.  S.  11.       Note:  1  Ann.  Cas.  864. 
554,  69  L.R.A.  631;  Donovan  v.  Al-       17.  See  infra,  par.  179  et  seq. 
lert,  11  N.  D.  289,  91  N.  W.  441,  95       18.  Lynn  v.  Hooper,  93  Me.  46,  44 
A,  S.  R.  720,  58  L.R.A.  775;  Kellogg  Atl.  127,  47  L.R.A.  752;   Dygert  v. 
V.  Cincinnati  Traction  Co.,  80  Ohio  St.   Schenck,  23  Wend.   (N.  Y.)  446,  35 
831,  88  N.  E.  882,  17  Ann.  Cas.  242,  Am.  Dec.  575. 
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the  use  of  the  way  as  a  highway  by  the  public,**  or  to  use  it  for  any 
purpose  which  amounts  to  a  perversion  of  it  from  the  uses  for  which 
it  was  intended.'*  He  has  no  more  right  to  erect  and  maintain  a 
permanent  structure,  such  as  a  bay  window,  over  the  land  constituting 
the  way  than  if  no  highway  was  there.*  Nor  can  he  maintain  gates 
across  the  way,'  or  construct  a  private  railroad  in  it.*  And  the  fact 
that  a  railway  company  acquires  the  fee  from  the  abutting  owner  does 
not  give  it  the  right  to  construct  a  railroad  in  a  street  without  the  con- 
sent of  the  municipal  authorities.*  The  uses  to  which  he  may  lawfully 
put  the  way  varies  with  the  size  of  the  municipality  in  which  it  is 
situated,*  and  may  grow  less  and  less  as  the  public  needs  increase.* 
So,  in  a  small  village  he  may  lawfully  use  it  for  purposes  which  would 
be  unlawful  in  a  city,  and  his  right  to  use  it  may  diminish  as  the 
village  grows  into  a  town  and  the  town  into  a  city.^  The  use  by  the 
owner  of  the  fee  is  subject  to  reasonable  regulation  in  the  interest  of 
the  comfort  and  convenience  of  the  community  as  a  whole,*  but  he 
cannot  be  compelled  to  pay  for  so  using  his  own  property,*  or  be 
required  to  obtain  a  franchise  before  such  use  is  permitted.** 

109.  Use  of  Way  as  Trespass  on  Owner's  Rights. — ^Any  use  of  the 
highway  which  is  not  within  the  scope  of  the  public  easement  is  an 
infringement  on  the  rights  of  the  owner  of  the  fee,**  for  which  he 
may  invoke  the  ordinary  legal  remedies.*'  So,  he  may  consider  as 
trespassers  all  persons  who,  without  authority,  deposit  wood,  stones,  or 
rubbish  on  the  way,**  or  attempt  to  widen  or  repair  it  outside  of  the 

19.  Birmmgham    Ry.    etc.,    Co.    v.  38  A.  S.  R.  423. ' 

Smyer,  181  Ala.  121,  61  8o.  354,  Ann.  7.  Cloverdale  Homes  ▼.  Goverdale, 
Cas.  1915C  863,  47  L.R.A,(N.S.)  597.  182  Ala.  419,  62  So.  712,  47  L.R.A. 

20.  Onstafson  v.  Hamm,  56  Minn.   (N.S.)   607. 

334,  57  N.  W.  1054,  22  L.R.A.  565.       8.  Colegrove  Water  Co.  v.  Holly- 

1.  Codman  v.  Evans,  5  Allen  (Mass.)   wood,  151  Cal.  425,  90  Pae.  1053,  13 
308,  81  Am.  Dec.  748.  L.R.A.(N.S.)    904;   Allen   v.   Boston, 

2.  See  infra,  par.  17L  159  Mass.  324,  34  N.  £.  519,  38  A. 

3.  Gustafson   v.   Hamm,  56  Minn.  S.  R.  423. 

334,  57  N.  W.  1054,  22  L.R.A.  565.       9.  Sears  v.  Chicago,  247  HI.  204, 
Note:  16  L.R.A.(N.S.)  1040.  93  N.  E.  158,  139  A.  S.  R.  319,  20 

4.  Western  Ry.  v.  Alabama  Grand  Ann.  Cas.  539. 

Trnnk  R.  Co.,  96  Ala.  272, 11  So.  483,       10.  Colegrove  Water  Co.  ▼.  Holly- 
17  L.R.A.  474;  Chicago,  etc.,  R.  Co.  wood,  151  Cal,  425,  90  Pac  1053,  13 
▼.  Heidenreich,  254  111.  231,  93  N.  E.  L.R.A.(N.S.)  904.    See  also  infra,  par. 
567,  Ann.  Cas.  1913C  266.    See  Raii/-  127. 
BOADS ;  Street  Raawats.  11.  Reicbert  v.  St.  Lonis,  etc.,  R. 

5.  Cloverdale  Homes  v.  Cloverdale,  Co.,  51  Ark.  491,  11  8.  W.  696,  5 
182  Ala.  419,  62  So.  712,  47  L.RA.  L.R.A.  183. 

(N.S.)  607.  Notes:  28  Am.  Dec.  303;  8  L.R.A. 

6.'  Colegrove  Water  Co.  v.  Holly-  473. 
wood.  151  Cal.  425,  90  Pac  1053,  13      12.  See  infra,  par.  121. 
L.RJL(N.S.)  904  and  note;  Allen  v.       13.  Thomas  v.  Ford,  63  Md.  346» 
Boston,  ^59  Mass.  324,  34  N.  E.  519,  52  Am.  Rep.  513. 
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traveled  portion,^*,  or  build  driveways  outsi<J<B  of  the  traveled  part  for 
their  private  convenience  in  reaching  their  own  property.**  The 
same  is  true  of  one  who  without  his  consent  ar|d  without  a  grant  from 
the  proper  public  authorities  constructs  a  pipe  line  in  the  highway.** 
In  short,  any  person  being  on  the  ground  for  a  purpose  other  than  of 
using  it  as  a  highway  is  a  trespasser  against  the  owner,*'  though  the 
spreading  of  earth  or  gravel  on  a  way  with  an  honest  intent  to  improve 
it  and  make  it  more  convenient  for  public  use,  thereby  actually  im- 
proving it,  is  clearly  not  a  trespass  of  which  the  owner  of  the  land  may 
complain.*®  So,  if  persons  misbehave  on  it,  they  create  a  nuisance, 
and  if  they  commit  violence  they  become  trespassers  ab  initio.**  A/id 
one  is  a  trespasser  if  he  stops  in  a  highway  and  uses  loud  or  obscene 
language,*®  or  is  violent  in  his  manner  and  threatening  in  his  lan- 
guage to  the  person  over  whose  land  the  highway  passes.*  The  same 
is  true  of  one  who  goes  upon  a  highway  solely  for  the  purpose  of 
•interfering  with  the  abutting  owner's  enjoyment  of  his  right  of  shoot- 
ins;.*  The  owner  does  not  surrender  his  right  to  foster  and  protect 
-wild  game  on  the  highway,  and  the  public  acquires  no  right  to  kill 
or  molest  such  game  while  it  is  temporarily  passing  to  and  fro 
across  it.* 

110.  Sale,  Reservation,  and  Condemnation  of  Fee  Title. — Generally 
the  owner  of  land  encumbered  with  a  highway  has  a  perfect  right  to 
sell  it,  subject  to  that  incumbrance.^  Or  if  he  owns  the  land  on  both 
sides,  he  may  sell  the  same,  retaining  the  fee  of  the  premises  covered 
by  the  highway.*  This  result  may  be  accomplished  by  so  framing 
the  description  as  to  exclude  the  land  covered  by  the  highway,  or  by 
inserting  in  the  deed  proper  and  apt  words  to  except  such  land  from 
,the  premises  conveyed  by  the  general  description.  So,  a  grant  by 
deed  "saving  and  excepting  from  the  premises  hereby  conveyed  all 
and  so  much  and  such  part  and  parts  thereof  as  have  been  lawfully 
taken  for  a  public  road,"  has  been  held  sufficient  for  that  purpose. 

•  » 

.14.  Note:  101  A.  S.  R.  105.  1.  State  v.  Baekner,  61  N.  C.  558, 

15.  Notes:   101  A.  S.  B.  105;  30  98  Am.  Dec«  83. 

L.R.A:(N.S.)  1075.  Notes:  25  Am.  Rep.  530;  38  Am. 

'     16.  Hijffman.  v.  8tat^,  21  Ind.  App.  Rep.  127. 

449.  52  N.  E.  713,  69  A.  S.  R.  308.  2.  Harrison  v.  Rutland,  [1893]!  Q. 

17.  HarruwD  V.  Rutland,  [1893]  1  Q.  B.  142,  62  L.  J.  Q.  B.  117,  12  Eng. 
B.  142,  62  L.  J.  Q.  B.  117,  12  Eng.  Rul.  Cas.  582. 

Rul.  Cas.  582  and  note.  3.  L.    Realty    Co.    ▼•    Johnson,   92 

18.  Van  O'Linda  v.  Lothrop,  21  Pick.  -Minn.  363,  100  N.  W.  94,  104  A.  S. 
.'(Mass.)  292,  32  Am.  Dec.  261.  R.  677,  66  L.R.A.  439. 

19.  State  V.  Buckner,  61  N.  C.  558,      4.  Jackeon  v.  Hathaway,  15  Johns. 
98  Am.  Dec.  83.  (N,  Y.\  447,  8. Am.  Dec.  263. 

' .  Note ;  101  :A.  S.  R.  111.  6.  Jackson  v.  Hathaway,  15  Johns. 

20.  State  v.  DariS",  80  N.  C.  351,    (N.  Y.)  447,  8  Am.  Dec.  263 V  Nnnn 
30  Am.  Rep.  86.  v.  WorraU,  63  N.  Y.  44,  13  Am.  Rep. 

y  Notes:  aoi  A.  S.  R.  Ill;  12  Eng.  .470^ 

Rul.  Cas.  602.  ; 
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:Aiir  owner  who  iias  thus  retained  his:estate  in  the  soil,  encumbered 
by  a  road,  has  a  right  to  sell  it,  subject  to  that  incumbrance.^  There 
is  some  early  authority,  however,  to  the  effect  that  the  fee  cannot  be 
held  by  any  person  other  than  the  owner  of  the  land,  adjoining  the 
way,  and  that  the  moment  he  parta  with  the  adjoining  land  he  loses 
•his  estate  in  the  way.  Under  this  rule,  he  cannot  retain  such  estate 
by  an  exception  in  a  deed  to  the  adjoining  land,  but  it  passes  to  the 
grantee  notwithstanding  such  reservation,'  nor  can  he  convey  the 
adjoining  land  and  the  land  under  the  highway  by  separate  deeds.® 
The  fee  title  may  be  condemned  under  the  power  of  eminent  domain,* 
and  it  is  generally  held  that  the  owner  is  entitled  to  substantial  dam- 
ages when  it  is  so  taken^^*  the  measure  of  damages  being  the  value 
of  the  private  title  subject  to  the  public  servitude.**  In  some  juris- 
dictions the  damages  are  ascertained  by  measuring  the  effect  on  the 
value  of  the  property  resulting  from  depriving  the  owner  of  the  fee 
of  the  streets.**  But  there  is  authority  to  the  effect  that  only  nominal 
damages  are  recoverable  under  such  circumstances.** 

111.  Ownership  of  Soil. — ^Where  the  fee  is  in  the  abutting  owner 
he  owns  the  soil,  rock,  and  gravel  of  the  highway,**  except  in  so  far  as 
the  same  is  needed  in  constructing  or  paving  the  road.**  He  may 
remove  gravel  or  earth  from  within  the  limits  of  a  country  highway 
where  this  causes  no  injury  to  the  highway  and  the  gravel  is  not 
required  for  grading  or  improving  the  same.**  But  a  city  may  enjoin 
abutting  owners  from  removing  materials  from  the  unused  part  at 

r        I  •  •  f       - 

1 

(    6.  Mann  ▼.  Worrall,  53  N.  T.  44,  Rich  v.  Minneapolis,  37  Mmn.  423,  35 

13  Am.  Rep.  470.  N.  W.  2,  5  A.  S.  R.  861;  Viliski  v. 

r)7.  Peck  V.  Smith,  1  Conn.  103,  6  Minneapolis,  40  Minn.  304,  41  N.  W. 

Am.  Dec.  216.  1050,  3  L.R.A.  831  and  note;  Qlencoe 

..  9;  Terre  Haute,  etc.,  R.  Co.  v.  Ro-  v.  Reed,  93  Minn.  518,  101  N.  W.  956, 

del,  89  Ind.  128,  46  Am.  Rep.  164.  2  Ann.  Cas.  594  and  note^  67  L.R.A. 

9.  Chicago,  etc.,  R.  Co.  v.  Heiden-  001;  Jackson  v.  Hathaway,  15  Johns. 

wich,  254  HI.  231,  98  N.  E.  567,  Ann.    (N.  Y.)  447,  8  Am.  Dec.  263;  Holla^ 

Caa.  1913C  266.  day  v.  karsh,  3  Wend.  (N.  Y.)   142, 

.     10.  In  re  Buffalo,  131  N.  Y.  293,  20  Am.  Dee.  678;  Tonawanda  R.  Co. 

27  A.  S.  R.  592,  15  L.RA.  413  and  v.  Munger,  5  Denio  (N,  Y.)  2j5,  49 

note.  Am.  Dec.  239;  Robert  v.  Sadler,  104 

11.  Lainir  v.  United  New  Jersey  R.  N.  Y,  229,  10  N,  E.  428,  68  Am.  Rep. 
etc.,  Co.,  54  N.  J.  L.  576,  25  Atl.  409,  498  and  note. 

33  A.  S.  R.  682.  Notes;  8  L.R.A.  473;  11  Ann.  Cas. 

12.  In  re  Buffalo,  131  N.  Y.  293,  30  .445, 

N.  E.  233,  27  A.  S.  R.  592,  15  L.R.A.       15.  Holladay  v.  Marsh,  3  Wend.  (N. 
413.  Y.)  142,  20  Am.  Dec.  678. 

13.  Note:  15  L.R.A.  413.    See  also       Note:  8  L.R.A.  473. 
,'EuiKhxn  Domain,  vol.  10,  pp.  132,       See  infra,  par.  112. 

133.  16.  Gleneoe  v.  Reed,  93  Minn.  518, 

.  :  14.  Suffield  v.  Hatfai^way,  44  Conn.  101' N.  W.  956,  2  Ann.  Cas.  594  and 
521,  26  Am.  Rep.  483;  Smith  v.  Rome,  note,  67  L.R.A,  901. 
19  Ga.  89,  63  Am.  Dec.  298  and  note ;       Note :  3  I^R.A.  833. 
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the  side  of  a  street,  which  will  make  the  opening  of  the  street  to  its 
entire  width  more  difficult,^' 

112.  Use  or  Removal  of  Soil,  Rock,  and  Gravel  in  Improvement 
of  Highway. — ^Earth,  stone,  and  gravel,  may  be  taken  from  the  hip;h» 
way  for  the  purpose  of  building  or  repairing  the  same  in  front  of  the 
adjoining  land,^^  provided  ordinary  care  and  prudence  is  used  in  so 
doing. ^*  It  is  generally  held  that  material  which  is  necessarily  re- 
moved from  a  highway  or  street  in  order  to  bring  it  to  grade  may  be 
used  in  improving  other  parts  of  the  road  in  front  of  the  lands  of 
other  owners,*®  and  even  other  highways  or  streets,^  though  there  are 
holdings  to  the  contrary.'  The  public  easement  justifies  the  taking 
of  only  such  material  as  the  process  of  the  construction  or  repair  of 
the  street  requires  and  necessarily  compels  to  be  removed,'  and  there- 
fore the  taking  of  such  materials,  not  for  the  improvement  of  the 
highway  at  the  point  from  which  they  are  taken,  but  merely  for  use 
in  improving  other  portions  thereof,  is  unjustifiable.*  So,  as  a  gen- 
eral rule,  the  public  authorities  may  not  authorize  the  removal  of 
soil  from  below  grade  on  the  land  of  one  owner  and  use  it  in  the 
construction  of  the  highway  over  the  land  of  others,*  though  there 
seems  to  be  some  authority  to  the  contrary.*  Nor  have  city  authorities 
power  to  order  the  removal  of  earth  from  a  street,  unless  it  is  done 
in  pursuance  of  an  order  for  the  improvement  of  such  street,  and 
hence  they  have  no  right  to  order  such  removal  from  a  street  not 
ordered  improved  solely  for  the  purpose  of  improving  another.'    Some 

17.  Madison  v.  Mayers,  97  Wis.  399,  Notes:  58  Am.  Rep.  501,  502;  101 
73  N.  W.  43,  65  A.  S.  B.  127,  40  A.  S.  R.  115,  116;  12  L.R.A.{N.S.) 
L,R.A.  635.  1166;  2  Ann.  Cas.  597. 

18.  Baxter  ▼.  Winooski  Turnpike  2.  Smith  v.  Rome,  19  Ga.  89,  63 
Co.,  22  Vt.  114,  52  Am.  Dec.  84.  Am.  Dec.  298  and  note. 

Note:  12  L.R.A.(N.S.)  1165.  Notes:  10  Am.  Rep.  19;  101  A.  S, 

•19.  Baxter   v.    Winooski    Turnpike  R.  115,  116;  12  L.R.A.(N.S.)  1165  et 

Co.,  22  Vt.  114,  52  Am.  Dec.  84.  seq.;  2  Ann.  Cas.  597. 

Notes:  101  A.  8.  R.  115;  3  L.R.A.  8.  Rich   v.   Minneapolis,   37   Minn. 

831;  2  Ann.  Cas.  596.  423,  35  N.  W.  2,  5  A.  S.  R.  861; 

20.  New  Haven  v.  Sargent,  38  Conn.  Viliski  v.  Minneapolis,  40  Minn.  304, 

50,  9  Am.  Rep.  360;  Bissel  v.  Collins,  41  N.  W.  1050,  3  L.R.A.  831  and  note. 

28  Mich.  277,  15  Am.  Rep.  217;  Rich  Notes:    1^    L.R.A.(N.S.)    1165    et 

V.  Minneapolis,  37  Minn.  423,  35  N.  seq.;  2  Ann.  Cas.  596,  597. 

W.  2,  5  A.  S.  R.  861;  VUiski  v.  Minne-  4.  Notes:  12  L.R.A.(N.S.)  1165  et 

apolis,  40  Minn.  304,  41  N.-W.  1050,  seq.;  2  Ann.  Cas.  596,  597. 

3  L.R.A.  831  and  note;  Robert  v.  Sad-  6.  Robert  v.  Sadler,  104  N.  Y,  229, 

ler,  104  N.  Y.  229,  10  N.  E.  428,  68  10  N.  E.  428,  58  Am.  Rep.  498. 

Am.  Rep.  498  and  note.  Notes:  101  A.  S.  R.  116;  3  LJt.A. 

Notes:  101  A.  S.  R.  115,  116;  22  832;  12  L.R.A.(,N.S.)  1165  et  seq. 

L.R.A.  825;  12  L.R.A.(N.S.)  1165;  2  6.  BisseU  v.  Collins,  28  Mich.  277, 

Ann.  Cas.  596,  597.  15  Am.  Rep.  217. 

1.  New  Haven  v.  Sargent,  38  Conn.  7.  Delphi  v.  Evans,  36  Ind.  90,  10 

50,  9  Am.  Rep.  360;  Delphi  v.  Evans,  Am.  Rep.  12. 
36  Ind.  90, 10  Am.  Rep.  12. 
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cases  hold  that  when  a  street  is  graded  or  improved  by  excavation,  the 
abutting  owners  are  entitled  to  the  surplus  gravel,  earth  and  stone,® 
while  other  courts  take  the  view  that  the  municipality  may  sell  or 
otherwise  dispose  of  the  materials  so  removed,  and  the  abutting  owners 
have  no  claim,  either  to  the  materials  so  disposed  of  or  to  the  proceeds 
of  the  sale.*  The  municipality  has  no  right  to  quarry  stone  from 
below  the  street  grade  when  not  necessary  for  purposes  connected 
with  the  use  or  improvement  of  the  street,  and  if  it  does  so  is  liable 
in  damages  to  the  abutting  owner.^®  So  it  has  no  right  to  appropriate 
stone  not  necessary  to  be  removed  in  the  prosecution  of  a  public 
improvement  to  the  payment  of  the  contractor  doing  the  work  as  by 
agreeing  that  he  is  to  have  the  same  as  his  compensation.^^  The 
measure  of  damages  in  such  cases  is  the  value  of  the  stone  as  it  lay 
in  the  ledge  where  the  action  of  the  public  authorities  was  not  inten- 
tionally or  grossly  wrongful.** 

113.  Mines  and  Minerals. — ^Where  he  owns  the  fee  the  abutting 
owner  is  the  owner  of  the  minerals  under  the  surface  of  the  highway.*' 
and  of  all  mines  *^  and  quarries  *'  on  the  land  over  which  the  high- 
way passes.  But  he  has  no  right  to  work  such  mines  in  such  a  way  as 
to  cause  the  road  to  subside.**  If  the  fee  of  streets  is  in  the  munici- 
pality, then,  of  course,  the  title  to  minerals  is  in  it,*^  except  where 
there  has  been  a  valid  reservation  thereof  when  the  dedication  was 
made.*®  It  has  been  held  that  a  statute  providing  that  streets  dedi- 
cated for  public  use  shall  be  deemed  to  be  public  property,  and  the 

8.  Notes:    12    L.RJL.(N.S.)    1167,      Notes:  28  Am.  Dec.  303;  101  A.  S. 
168;  2  Ann.  Cas.  597.  B.  Ill,  112;  3  L.R.A.  833;  8  L.R.A. 

9.  Viliski  v.  Minneapolis,  40  Minn.  473;  2  Ann.  Cas.  596,  597. 

304,  41  N.  W.  1050,  3  L.R.A.  831.  14.  Saffield  v.  Hathaway,  44  Conn. 

Notes:    12    L.BA.(N.S.)    1168;    2  521,  26  Am.   Rep.  483;   Jackson  v. 

Ann.  Cas.  597.  Hathaway,  15  Johns.  (N.  Y.)  447,  8 

10.  Viliski  V.  Minneapolis,  40  Minn*  Am.  Dec.  263 ;  Goodtitle  v.  Alker,  1 
304,  41  N.  W.  1050,  3  L.R.A.  831.  Burr.  133,  17  Eng.  Rul.  Cas.  549  and 

11.  Rich  V.  Minneapolis,  37  Minn.  note. 

423,  35  N.  W.  2,  5  A.  S.  R.  861;  Notes:  101  A.  S.  R.  Ill,  112;  3 

Viliski  V.  Minneapolis,  40  Minn.  304,  L.R.A.  833;  2  Ann.  Cas.  596,  597. 

41  N.  W.  1050,  3  L.R.A.  831.  15.  Suffield  v.  Hathaway,  44  Conn. 

Note:  12  L.R.A.(N.S.)   1168.  521,  26  Am.   Rep.  483;   Jackson   v. 

12.  VUiski  V.  Minneapolis,  40  Minn.  Hathaway,  15  Johns.  (N.  T.)  447,  8 
304,  41  N.  W.  1050,  3  L.R.A.  831.  Am.  Dec.  263. 

13.  Suffield  ▼•  Hathaway,  44  Conn.  Notes:  3  L.R.A.  833;  2  Ann.  Cas. 
621,  26  Am.  Rep.  483 ;  Hamby  v.  Daw-  596,  597. 

Bon  Springs,  126  Ky.  451,  104  S.  W.  16.  Note:  17  Eng.  Rul.  Cas.  554. 
259,  31  Ky.  L.  Rep.  814,  12  L.R.A.  17.  Union  Coal  Co.  v.  La  Salle,  136 
(N.S.)  1164;  Brainard  v.  Clapp,  10  lU.  119,  26  N.  E.  506,  12  L.R.A.  326. 
Cosh.  (Mass.)  6,  57  Am.  Dec.  74;  Notes:  28  Am.  Dee.  304;  101  A. 
Rich  V.  Minneapolis,  37  Minn.  423,  35  S.  R.  112;  3  Li.R.A.  833;  8  L.R.A. 
N.  W.  2,  5  A.  S.  R.  861;  Jackson  v.  (N.S.)  423,  424;  2  Ann.  Cas.  591k 
Hathaway,  15  Johns.  (N.  Y.)  447,  8  18.  Note:  8  L.RA.(N.S.)  424. 
Am.  Dec.  263. 
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fee  thereof  be  vested  in  the  municipality,  merely  vests  in  a  city  a  com- 
plete and  perpetual  title  to  such  an  estate  or  interest  in  ''streets''  aa 
is  reasonably  necessary  for  street  purposes,  and  does  not  vest  a  fee 
in  the  ''land"  occupied  as  streets  so  as  to  vest  a  title  to  ores  and 
minerals  under  the  streets.^' 

114.  Water  and  Springs. — ^If  the  fee  is  in  the  abutting  owner  he 
retains  his  exclusive  right  in  all  springs  and  subterraneous  waters  in 
the  land  over  which  the  highway  passes  for  every  purpose  not  incom- 
patible with  the  public  right  of  way,*®  and  is  entitled  to  any  and  all 
uses  of  them  which  do  not  interfere  with  the  public  safety,  do  not 
obstruct  or  hinder  public  travel,  and  do  not  increase  the  public  burden 
of  making  repairs.*  The  public  authorities  may  drain  such  a  spring 
on  the  owner's  side,  in  such  manner  as  to  render  the  highway  safe 
from  its  overflow;  but  they  have  no  right  to  direct  the  water  to  a 
public  watering-trough  on  the  other  side  of  the  highway.*  Some 
courts  hold  that  the  public  authorities  have  no  right  to  take  the 
subterranean  waters  from  the  highway  by  means  of  wells  for  the 
purpose  of  sprinkling  it.'  Others,  however,  hold  that  they  may  sink 
wells  therein  to  obtain  such  water  as  may  be  necessary  for  ordinary 
public  purposes,*  or  may  establish  a  reservoir  or  cistern  therein  for 
the  purpose  of  retaining  water  to  sprinkle  the  road.*  But  even  where 
this  rule  obtains  they  cannot  be  allowed  to  put  down  other  wells  for 
other  purposes  when  palpably  there  is  no  necessity  for  them.  Hence 
the  owner  of  the  fee  may  enjoin  the  municipality  from  attempting 
to  tap,  by  means  of  a  well  located  in  the  street,  the  vein  supplying 
a  valuable  well  of  mineral  water  on  his  adjoining  property,  where 
the  water  is  not  needed  for  public  purposes.*  A  county  may  gain  a 
prescriptive  right  to  the  water  from  springs  in  a  highway  by  develop- 
ing the  spring,  gathering  the  water  into  troughs,  and  using  it  for  the 
accommodation  and  convenience  of  the  traveling  public  for  the  pre- 

19.  Leadville  ▼•  Bohn  Min.  Co.,  37       1.  SufTield  ▼.  Hathaway,  44  Conn. 
Colo.  2-18,  86  Pac.  1038,  11  Ann.  Caa.  521,  20  Am.  Rep;  483. 

443,  8  L.R.A(N.S.)   422.  Note:  101  A.  S.  R.  114. 

20.  Wright  v.  Austin,  143  Cal.  236,       2.  SufTield  v.  Hathaway,  44  Conn. 
76  Pac.  1023,  101  A.  S.  R.  97  and  521,  26  Am.  Rep.  483. 

note,  65  L.R.A.  949;  Suffield  V.  Hatha-       Note:  41  L.R.A.(N.S.)   1067. 
way,  44  Conn.  521,  26  Am.  Rep.  483;       S.  Wright  v.  Austin,  143  Cal.  236, 
Hamby  v.  Dawson  Springs,  126  Ky.  76  Pac.  1023,  101  A.  S.  R.  97  and 
451,  104  S.  W.  259,  31  Ky.  L.  Rep.  note,  65  L.R.A.  949. 
814,  12  L.R.A.(N.S.)   1164;  Jackson       4.  Hamby  v.  Dawson  Springs,  126 
V.  Hathaway,  15  Johns.  (N.  Y.)  447,  Ky.  451,  104  S.  W.  259,  31  Ky.  L. 
8  Am.   Dec.  263;   Kiser  v.  Douglas  Rep.  814,  12  L.R.A.(N.S.)  1164. 
County,  70  Wash.  242,  126  Pac.  622,       6.  Note:  101  A.  S.  R.  114. 
Ann.  Cas.  1914B  721,  41  L.R.A.(N.S.)       6.  Hamby  v.  Dawson  Springs,  126 
iU66  and  note.  Ky.  451,  104  S.  W.  259,  31  Ky.  L. 

Note:  3  L.R.A.  833.  Rep.  814,  12  L.R.A.(N.S.)  1164. 
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scriptive  period,  where  the  water  is  subject  to  appropriation.'  If  a 
highway  is  located  over  watercourses  either  natural  or  artificial,  the 
public  cannot  shut  them  up,  but  may  make  the  road  over  them  by 
the  aid  of  bridges.®  The  abutting  owner  may  sink  a  watercourse 
below  the  surface,  provided  he  covers  it  so  that  the  highway  remains 
safe  and  convenient  for  passengers,* 

115.  Grass  and  Herbage. — ^The  abutting  fee  owner  has  the  title  to 
the  grass  and  herbage  growing  in  the  highway,*®  and  he  has  the  right 
to  harvest  the  same.**  The  public  authorities  may  cut  it  when  neces- 
cary  to  the  building  or  maintaining  of  a  suitable  way,  or  where  it 
interferes  with  the  use  of  the  way,**  but  not  otherwise,  and  in  any 
case  have  no  right  to  carry  it  away.*'  A  private  person  has  no  right 
to  cut  it  or  carry  it  away.**  Even  when  properly  cut  by  the  public 
authorities,  it  remains  the  property  of  the  owner  of  the  soil,  and  a 
private  individual  who  carries  it  away  and  converts  it  to  his  own 
use  thereby  becomes  a  trespasser  ab  initio.**  A  person  has  no  right 
from  mere  caprice  or  express  malice  to  drive  upon  and  destroy  a 
strip  of  grass  growing  between  the  two  ditches  on  the  sides  of  a  high- 
way, in  the  space  usually  known  as  the  wrought  or  traveled  part  of 
the  road,  but  outside  the  beaten  or  traveled  path,  on  the  portion  of 
which  another  person  owns  the  fee.**  Nor  has  the  owner  of  cattle 
a  right  to  turn  them  loose  on  the  highway  to  graze,  at  least  in  the 
absence  of  a  statutory  provision  to  the  contrary.*'    The  eonstitution- 

7.  Riser  v.  Douglas  Comity,  70  101  A.  S.  R.  112;  33  L,R.A.(N.S.) 
Wash.  242,  126  Pac.  C22,  Ann.  Cas.  1053, 1034 ;  12  Eng.  Rul.  Cas.  001,  602. 
1914B  721,  41  L.R.A.(N.S.)  1066.  11.  People  v.   Ftes,  80  Mich.  559, 

8.  Perley  v.  Chandler,  6  Mass.  454,  45  N.  W,  480,  20  A.  S.  B.  532,  8 
4  Am.  Dec.  159.  L.R.A.  472. 

Notes:  101  A.  S.  R.  114,  115;  12  Note:  33  L.R.A.(N.S.)  1054. 

L.R.A.(N.S.)    918;    13    L.R.A.(N.S.)  12.  Cola  v.  Drew,  44  Vt.  49,  8  Am. 

905,  900.  Rep.  363. 

9.  Perley  v.  Chandler,  6  Mass.  454,  18.  Cole  v.  Drew,  44  Vt  49,  8  Am. 
4  Am.  Dec.  159.  Rep.  363. 

Notes:   28   Am.  Dec.  305;  101  A,       Note:  33  L.R.A.(N.S.)  1054. 
8.  R.  114,  115;  13  L.R.A.(N.S.)  905.       14.  Cole  v.  Drew,  44  Vt.  49,  8  Am. 

10.  Dubuque  v.  Maloney,  9  la.  450,  Rep.  363. 

74  Am.  Dec.  358;  Stockpole  v.  Healy,  Notes:  101  A.  S.  R.  112;  33  L.R.A. 
16  Mass.  33,  8  Am.  Dec.  121;  Robinson    (N.S.)  1054. 

V.  Flint,  etc.,  R.  Co.,  79  Mich.  323,  15.  Cole  v.  Drew,  44  Vt.  49,  8  Am. 
44  N.  W.  779, 19  A.  S.  R.  174;  People  Rep.  363. 

V.  Foes,  80  Mich.  559,  45  N.  W.  480,  16.  People  v.  Foss,  80  Mich.  559,  45 
20  A.  S.  R.  532,  8  L.R.A.  472  and  N.  W.  480,  20  A.  S.  R.  632,  8  L.R.A. 
note;  Ilolladay  v.  Marsh,  3  Wend.  (N.  472. 

Y.)  142,  20  Am.  Dec.  678;  Tonawanda  17.  Stackpole  v.  Healy,  16  Mass.  33, 
R.  Co,  V.  Munger,  5  Denio  (N.  Y.)  8  Am.  Dec.  121;  Robinson  v.  Flint, 
255,  49  Am.  Dec.  230;  Holden  v.  Shat-  etc.,  R.  Co.  79  Mich.  323,  44  N.  W. 
tuck,  34  Vt.  336,  80  Am.  Dec.  684;  779,  19  A.  S.  R.  174;  People  v.  Foss, 
Cole  V.  Drew,  44  Vt.  49,  8  Am.  Rep.  80  Mich.  559,  45  N.  W.  480,  20  A.  S. 
363.  R.   532,  8   L.R.A.   472;   Holladay   v. 

Notes:   28  Am.   Dec.  303  et  seq.;   Marsh,  3  Wend.  (N.  Y.)  142,. 20  Am. 
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ality  of  such  statutes  has  been  upheld  by  some  courts  and  doubted  or 
denied  by  others.*®  If  the  fee  is  in  the  municipality  it  is  entitled 
to  use  and  appropriate  the  grass  or  other  natural  products  of  the  soil 
growing  on  the  surface  of  the  highway,  and  the  abutting  owner  can- 
not maintain  an  action  against  it  for  the  conversion  thereof.** 

116.  Trees  and  Shrubs. — The  title  to  trees  follows  the  fee  owner- 
ship, so  that  when  the  abutter  owns  the  fee  to  the  highway  he  owns 
the  trees  on  the  part  thereof  adjoining  his  property,*®  and  also  the 
shrubs,*  subject  to  the  public  use  for  the  purposes  for  which  the 
property  was  taken  and  incidental  purposes,*  and  to  the  right  of  the 
public  authorities  to  remove  them  if  they  obstruct  the  way  or  inter- 
fere wiih  travel  thereon.'  He  has  a  right  to  cut  them  down  or  remove 
them,*  and  the  public  authorities  have  no  right  to  prevent  him  from 
doing  so  because  they  desire  to  preserve  them  for  shade  and  omRr^en- 
iation.'    An  individual  not  acting  under  statutory  or  official  authority 

Dec.  678  and  note;  Tonawanda  R.  Co.  474,  28  Atl.  1039,  23  L.R.A.  685;  Jack- 

V.  Manger,  5.  Denio  (N.  Y.)  255,  49  son  v.  Hathaway,  15  Johns.  (N.  Y.) 

Am.  Dec.  239.  447,  8  Am.   Dec   263;    Holladay  v. 

Notes:  28  Am.  Dec.  305;  101  A.  S.  Marsh,  3  Wend,  (N.  Y.)  142,  20  Am. 

R.  112;  33  L.R.A.(N.S.)  1054.  Dec.  678;  Brown  v.  Asheville  Electric 

18.  Note:  33  L.RJl.(N.S.)  1055,  Light  Co.,  138  N.  C.  533,  51  S.  E.  62, 
1056.  107  A.   S.   R.   554,   69   L.R.A,   631; 

19.  Carroll  ▼.  Elmwood,  88  Neb.  352,  Phifer  v.  Cox,  21  Ohio  St.  248,  8 
129  N.  W.  637,  33  L.R.A.(N.S.)  1053.  Am.  Rep.  58;  Daily  v.  State,  51  Ohio 

Note:  28  Am.  Dec.  305.  St.  348,  37  N.  E.  710,  46  A.  S,  R. 

20.  Southern  Bell  Telephone  Co.  v.  578,  24  L.R.A.  724;  Chase  v.  Oshkosh, 
Francis,  109  Ala.  224,  19  So.  1,  55  81  Wis.  313,  51  N.  W.  660,  29  A.  S. 
A.  S.  R.  930,  31  L.R.A.  193;  Suffield  R.  898,  15  L.R.A.  553  and  note. 

V.  Hathaway,  44  Conn.  521,  26  Am.       Notes:   28   Am.  Dec  303  et  seq.; 

Rep.  483;  Dubuque  v.  Maloney,  9  la.  101  A.  S.  R.  112,  113;  3  L.R.A.  832 

450,  74  Am.  Dec.  358;  Blalock  v.  At-  et  seq.;  1  Ann.  Cas.  785. 

wood,  154  Ky.  394,  157  S.  W.  694,      1.  Phifer  v.  Cox,  21  Ohio  St  248, 

46  L.R.A.(N.S.)  3;  Brainard  v.  Clapp,  8  Am.  Rep.  58. 

10  Cash.  (Mass.)  6,  57  Am.  Dec.  74;       Note:  101  A.  S.  R.  112,  113. 

People's  Ice  Co.  v.  Steamer  Excelsior,      2.  Brainard    v.    Clapp,    10    Cash, 

44  Mich.  229,  6  N.  W.  636,  38  Am.   (Mass.)  6,  57  Am.  Dec.  74;  Phifer  y. 

Rep.  246;  Stretch  v.  Cassopolis,  125  Cox,  21  Ohio  St.  248,  8  Am.  Rep.  58; 

Mich.  167,  84  N.  W.  61,  84  A.  S.  R.  Daily  v.  State,  51  Ohio  St.  348,  37  N. 

567,  51  L.R.A.  345;  Miller  v.  Detroit,  E.  710,  46  A.  S.  R.  578,  24  LJIJL 

etc.,  Ry.,  125  Mich.  171,  84  N.  W.  49,  724. 

84  A.  S.  R.  569,  51  L.R.A.  955;  Cart-      Note:  1  Ann.  Cas.  785. 

Wright  V.  Liberty  Telephone  Co.,  205      3.  See  infra,  par.  173  et  seq.    See 

Mo.  126,  103  8.  W.  982,  12  Ann.  Cas.  also  Eminent  Domain,  vol.  10,  p.  94. 

249,  12  L.R.A.(N.S.)  1125;  Graves  v.      4.  Bigelow  v.  Whitcomb,  72  N.  H. 

Shattuck,  35  N.  H.  257,  69  Am.  Dec.  473,  57  Atl.  680,  65  L.R.A.  676:  Chase 

536 ;  Bigdow  v.  Whitcomb,  72  N.  H.  v.  Oshkosh,  81  Wis.  313,  51  N.  W.  560, 

473,  57  Atl.  680,  65  L.R.A.  676;  Win-  29  A.  S.  R.  898,  15  L.R.A.  553  and 

ter  v.  Peterson,  24  N.  J.  L.  524,  61  note. 

Am.  Dec.  678;  Weller  v.  McCormick,      6.  Bigelow  v.  Whitcomb,  72  N.  BL 

62  N.  J.  L.  470, 19  Atl.  1101,  8  L.R.A.  473,  57  Ati.  680,  65  L.R.A.  676. 

798;  Avis  v.  Vindand,  56  N.  J.  L. 
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has  no  right  needlessly  and  wantonly  to  destroy  them,^  nor  have  road 
officers  a  right  to  cut  them  for  their  own  use.'  Some  courts  hold 
that  they  may  be  used,  when  necessary,  for  the  purpose  of  making  or 
repairing  the  way,^  while  others  deny  the  right  to  take  them  even  for 
this  purpose  without  compensation  to  the  owner.*  The  owner  of  the 
fee  may  maintain  an  action  in  respect  to  them  when  not  taken  for  the 
purpose  of  making  or  repairing  the  road  or  lawfully  abated  as  a 
hinderance  or  annoyance  to  travelers  thereon.^^  So  he  may  maintain 
an  action  against  the  adjoining  property  owner  for  removing  a  tree 
between  the  sidewalk  and  the  curve,  which  was  on  the  boundary  line 
between  the  two  lots,^^  Moreover,  the  property  right  of  the  owner 
in  the  trees  is  a  proper  subject  of  legislation  for  its  protection.  And 
one  who,  having  knowledge  of  the  rights  of  such  land  owner  in  the 
trees,  proceeds,  against  the  protest  of  such  owner,  heedlessly,  recklessly, 
and  carelessly  to  injure  them,  may  be  prosecuted  for  a  wrongful  injury 
to  property.** 

117.  Right  of  Fee  Owner  to  Use  Subsurface. — The  owner  of  the 
fee  has  a  right  to  use  the  subsurface  of  a  public  street,  subject  to  the 
superior  right  of  easement  therein  in  favor  of  the  municipality  for 
water,  gas,  and  sewer  mains,  and  the  like,  provided  he  does  not 
materially  interfere  with  travel  on  the  surface.**  And  a  municipality 
which  has  not  present  need  to  occupy  the  subsurface  for  its  own  pur- 
poses cannot  enjoin  him  from  making  lawful  use  of  it.*^  So  he 
may  generally  lay  under  it  water  or  gas  pipes  in  the  highway,  or 
construct  sewers  or  drains,  or  vaults  or  other  like  structures.**  And. 
inasmuch  as  the  right  to  use  the  soil  below  the  surface  is  one  that  can 
rarely  be  practically  enjoyed  without  first  disturbing  the  surface 
temporarily  in  making  the  necessary  excavations,  it  must  be  held 
tLat  he  has  the  right  to  make  such  excavations  as  will  enable  him  to 

6.  People's  Ice  Co.  v.  Steamer  Ex-  62,  107  A.  S.  B.  554,  69  L.R.A.  631; 
edsior,  44  Mich.  229,  6  N.  W.  636,  38  Pbifer  v.  Cox,  21  Ohio  St.  248,  8  Am. 
Am.  Rep.  246;  Phifer  v.  Cox,  21  Ohio  Rep.  58;  Chase  v.  Oshkosh,  81  Wis. 
St.  248,  8  Am.  Rep.  58.  313,  51  N.  W.  560,  29  A.  S.  R.  898, 

Note:  101  A.  S.  R.  113.  15  L.R.A.  553  and  note. 

7.  Dubuque  v.  Maloney,  9  la.  450,  11.  Blalock  v.  Atwood,  154  Ky.  394, 
74  Am.  Dec.  358.  157  S.  W.  694,  46  L.R.A.(N.S.)  3. 

8.  Uoliaday  v.  Marsh,  3  Wend.  (N.  12.  Daily  v.  State,  51  Ohio  St.  348, 
Y.)  142,  20  Am,  Dec.  678;  Phifer  v.  37  N.  E.  710,  46  A.  S.  R.  578,  24 
Cox,  21  Ohio  St.  248,  8  Am.  Rep.  58.  L.R.A.  724. 

Notes:  28  Am.  Dec  305;  101  A.  S.  13.  Lynch  v.  North  View,  73  W.  Va. 
R.  116,  117.  609,  81  S.  E.  833,  52  L.R.A.(N.S.) 

9.  Bigelow  ▼.  Whitcomb,  72  N.  H.  1038  and  note. 

473,  57  Atl.  680,  65  L.RA.  676.  Notes:  101  A.  S.  R.  107;  14  LJI.A. 

10.  Winter  v.  Peterson,  24  N.  J.  L.  398. 

524,  61  Am.  Dec  678 ;  Avis  v.  Vine-  14.  Lynch  v.  North  View,  73  W.  Va. 
land,  56  N.  J.  L.  474,  28  Atl.  1039,  23  609,  81  S.  £.  833,  52  L.R.A  (N.S.) 
LJI.A.  685;  Brown  v.  Asheville  Elec-  1038. 

trie  Light  Co.,  138  N.  C.  533,  51  S.  £.       15.  See  infra,  par.  118,  119,  127. 
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install  the  materials  or  do  the  work  requisite  for  an  enjoyment  of  his 
rights  in  his  land.**  But  his  right  to  utilize  the  way  for  any  purpose 
which  does  not  interfere  with  the  right  of  the  public  does  not  include 
the  right  to  have  a  passway  for  cattle  maintained  under  it  at  public 
expense.  The  public  authorities  may  so  construct  the  road  as  to 
dose  up  such  a  passway,  or,  if  they  leave  it  open  at  that  time,  may 
^ibsequently  close  it  when  it  becomes  necessary  to  do  so  for  public 
convenience  without  being  liable  in  damages  to  the  abutting  owners 
in  an  action  of  trespass.  And  this  is  equally  true  though  they  have 
maintained  it  for  fifty  years  at  the  public  expense,  and  though  the 
walls  of  the  passway  were  originally  constructed  by  the  abutting 
owner.*'  Similarly  the  right  of  a  landowner  who  has  used  a  ravine 
under  a  highway  as  a  passageway  for  stock  is  subject  to  a  paramount 
right  in  the  public  to  improve  the  roadway  by  the  erection  of  a  new 
bridge.*® 

118.  Right  to  Lay  Water  and  Gas  Pipes. — The  owner  of  the  fee 
of  a  street  or  highway  has  the  right  to  lay  water  or  gas  pipes  beneath 
the  surface  so  far  as  he  can  do  so  without  impeding  the  public  use,** 
and,  for  that  purpose,  may  excavate  the  soil.*®  In  the  absence  of  any 
interfering  statute  or  ordinance,  he  is  not  obliged  to  obtain  a  permit 
from  anyone  before  doing  so.*  And  though  a  municipality  may,  by 
ordinance,  establish  reasonable  and  uniform  rules  and  regulations 
respecting  the  manner  of  such  use,  and  prescribing  reasonable  con- 
ditions on  which  such  right  can  be  exercised,*  it  cannot  require 
him  to  obtain  a  franchise  •  or  impose  conditions  which  do  not  tend 
to  protect  the  rights  and  interests  of  the  public*  An  ordinance 
making  it  unlawful  to  dig  in  the  streets  for  the  purpose  of  laying  gas 
pipes,  '^without  the  consent  of  the  council  of  the  town  entered  upon 

16.  Colegrove  Water  Co.  v.  Holly-  L.R.A.(N.S.)  904;  Lynch  ▼.  North 
wood,  151  Cal.  425,  90  Pae.  1053,  13  View,  73  W.  Va.  609,  81  S.  E.  833, 
L.R.A.(N.S.)  904.  52  L.R.A.(N.S.)  1038. 

Notes:  101  A.  S.  R.  107;  14  L.R.A.  1.  Bayonne  v.  North  Arlington,  77 
398;  19  L.R.A.(N.S.)  509.  N.  J.  Eq.  166,  75  Atl.  558,  140  A.  S. 

17.  Snively  v.  Wasbing^ton  Tp.,  218  R.  547,  reversed  on  another  point  in  78 
Pa.  St.  249,  67  Atl.  465,  12  L.R.A.  N.  J.  Eq.  283,  79  Atl.  357. 

(N.S.)  918.  2.  Colegrove   Water   Co.   v.   Holly- 

18.  Note:  12  L,R.A.(N.S.)  918.  wood,  151  Cal.  425,  90  Pac.  1053,  13 

19.  Colegrove  Water  Co.  v.  Holly-  L.R.A.(N.S.)  904;  Lynch  v.  North 
wood.  151  Cal.  425,  90  Pac.  1053,  13  View,  73  W.  Va.  609,  81  S.  E.  833,  52 
L.R.A.(N.S.)  904  and  note;  Bayonne  L.R.A.(N.S.)  1038. 

▼.  North  Arlington,  77  N.  J.  Eq.  166,  3.  Colegrove   Water  Co.  ▼.   Holly* 

76  Atl.  658,  140  A.  S.  R.  547,  reversed  wood,  151  Cal.  425,  90  Pac.  1053,  13 

on  another  point  in  78  N.  J.  Eq.  283,  L.R.A.(N.S.)  904. 
79  Atl.  357;  Lynch  v.  North  View,  73,     4.  Bayonne  v.  North  Arlington,  77 

W.  Va.  609,  81  S.  E.  833,  52  L.R.A.  N.  J.  Eq.  166,  75  Atl.  558,  140  A.  8. 

(N.S.)  1038.  R.  647,  reversed  on  another  point  in  78 

20.  Colegrove  Water  Co.  v.  Holly-  N.  J.  Eq.  283,  79  Atl.  357. 
wood,  IM  Cal.  425,  90  Pac.  1053,  13 
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the  record  of  said  town/'  is  void,  for  the  reason  that  it  vests  the  council 
with  arbitrary  power  to  discriminate  between  citizens  who  may  wish 
to  obtain  the  privilege.* 

119.  Drainage,  Irrigation,  and  the  Like. — The  owner  of  land  over 
which  a  highway  passes  may  take  advantage  of  the  road  for  purposes 
of  drainage  if  he  does  not  thereby  interfere  with  the  rights  of  the 
public ;  •  subject  to  this  limitation,  may  dig  a  ditch  in  or  across  it,' 
or  construct  sewers  or  drains  under  it.®  Subject  to  the  same  limita-' 
tion  he  may  also  dig  a  ditch  across  it  for  the  purpose  of  leading  water 
to  his  mill,*  or  use  the  untraveled  portion  as  a  ditch  to  carry  water 
to  his  premises  for  irrigation  purposes.*®  But  if  he  uses  the  highway 
for  any  of  these  purposes  he  is  bound  to  keep  it  in  such  reasonably 
safe  condition  as  will  not  interfere  with  the  right  of  the  public  to  use 
it  for  any  proper  purpose,  and  if  he  fails  to  do  so  he  will  be  liable 
to  any  person  using  the  highway  who  is  injured  thereby.**  So  if  he 
digs  a  ditch  across  it,  he  must  by  bridging  or  otherwise  make  the 
highway  safe  for  travel  as  before,*'  and  must  keep  a  bridge  so  con- 
structed in  repair,  being  liable  to  persons  who  are  injured  by  reason 
of  his  failure  to  do  so.**  The  public  authorities  may  run  a  ditch, 
for  the  purpose  of  improvement,  in  front  of  an  owner's  premises,  and 
the  latter  may  bridge  it,  though  in  doing  so  he  must  not  obstruct  the 
ditch  or  the  way.** 

120.  Right  to  Construct  Docks. — ^An  uplan4  owner  has  a  right  to 
build  a  dock  over  a  street  the  fee  of  which  is  in  himself,  out  to 
navigable  water,  though  if  he  does  so  the  dock  becomes  part  of  the 
street,  and  the  public  has  a  right  to  travel  over  it  and  to  make  use 
of  it  for  all  legitimate  street  purposes.  Ownership  of  the  dock  is  not 
inconsistent  with  the  existence  of  the  street  any  more  than  ownership 
of  the  land  over  which  the  street  extended.     The  two  rights  are 

6.  Lynch  ▼.  North  View,  73  W.  Va.  193,  3  Am,  Rep.  333;  Dygert  v. 
609,  81  S.  E.  833,  52  L.RA.(N.S.)  Schenck,  23  Wend.  (N.  Y.)  446,  35 
1038.  Am.  Dec.  575;  Woodring  v.  Forks  Tp., 

6.  Woodring  ▼.  Forks  Tp.,  28  Pa.  28  Pa.  St.  356,  70  Am.  Dec.  134. 

St.  355,  70  Am.  Dee.  134.  10.  Holm  v.  Montgomery,  62  Wash. 

Note:  101  A.  S.  R.  115.  398,  113  Pac.  1115,  34  L.R.A.(N.S.) 

7.  Covington  Saw  Mill,  etc.,  Co.  v.  506. 

Drexilius,  120  Ky.  493,  87  S.  W.  266,  11.  Covington  Saw  Mill,  etc.,  Co.  v. 
117  A.  S.  R.  593;  Woodring  v.  Forks  Drexilius,  120  Ky.  493,  87  S.  W.  266, 
Tp.,  28  Pa.  St  355,  70  Am.  Dec.  134.  117  A.  S.  R.  593. 

Notes:  101  A.  S.  R.  115;  18  L.R.A.  12.  Wobum  v.  Henshaw,  101  Mass. 
(N.S.)    1038;    34   L.R.A.(N.S.)    506.  193,    3    Am.    Rep.    333;    Dygert    v. 

8.  Dubuque  ▼.  Maloney,  9  la.  450,  Schenck,  23  Wend.  (N.  7.)  446,  35 
74  Am.  Dec.  358;  Covington  Saw  Am.  Dec.  575 ;  Woodring  v.  Forks  Tp., 
Mill,  etc.,  Co.  ▼.  DrezUius,  120  Ky.  28  Pa.  St.  355,  70  Am.  Dec  134  and 
493,  87  S.  W.  266, 117  A.  S.  R.  593.      note. 

Notes:    13    L.R.A.(N.S.)    905;    34       Note:  1  A.  S.  R.  842. 
I4.R.A.(N.S.)  506.  13.  See  infra,  par.  265. 

9.  Woburn  y.  Henshaw,  101  Mass.       14.  Note:  101  A.  S.  R.  115. 
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coexistent.**  This  right  of  the  owner  does  not  involve  the  right  to 
appropriate  the  street^  or  to  make  an  unreasonable  use  thereof,  and 
if  the  dock  prevents  public  travel  on  the  street  it  may  be  removed.** 
121.  Remedies  of  Fee  Owner. — ^Where  the  fee  is  in  the  abutting 
owner,  he  is  entitled  to  all  the  ordinary  remedies  of  an  owner  for  the 
protection  of  his  rights  in  the  highway.*'  He  may  maintain  an 
action  for  waste, *^  or  a  suit  for  an  injunction.**  So  he  is  entitled  to 
enjoin  the  construction  of  a  private  railroad  in  the  highway,*®  or  to 
enjoin  the  taking  of  rock  from  the  way  for  use  in  repairing  other 
ways.*  He  may  also  maintain  trespass  in  a  proper  case,*  as  where 
there  has  been  an  exclusive  appropriation  of  the  soil,*  or  some  act 
has  been  done  to  the  land  not  necessary  for  the  enjoyment  of  the 
easement,  which  would  be  an  actionable  injury  if  the  land  was  not 
covered  by  a  highway.*  For  example,  such  an  action  will  lie  against 
a  railroad,*  or  telegraph  company  which  has  constructed  its  line  in 

16.  Bnffalo  v.  Delaware,  etc.,  R.  Co.,  1.  Smith  v.  Rome,  19  Ga.  89,  63  Am. 

190  N.  Y.  84,  82  N.  E.  513,  16  L.R.A-  Dec.  298. 

(N.S.)  506  and  note.  2.  Nicholson  v.  New  York,  etc.,  R. 

16.  Buffalo  v.  Delaware,  etc.,  R.  Co.,  Co.,  22  Conn.  74,  56  Am.  Dec.  390; 
190  N.  Y.  84,  82  N.  E.  513,  16  L.R.A.  HufFman  v.  State,  21  Ind.  App.  449, 
(N.S.)  606;  Balliet  v.  Com.,  17  Pa.  52  N.  E.  713,  69  A.  S.  R.  368 ;  Dubuque 
St.  609,  65  Am.  Dec,  681.  v.  Maloney,  9  la.  450,  74  Am.  Dec. 

17.  Southern  Bell  Telephone  Co.  ▼.  358;  Bradley  v.  Pharr,  45  La.  Ann. 
Francis,  109  Ala.  224,  19  So.  1,  55  A.  426,  12  So.  618,  19  L.R.A.  647;  Mur- 
S.  R,  930,  31  L.R.A.  193;  Reicliert  v.  ray  v.  McShane,  52  Md.  217,  36  Am. 
St.  Louis,  etc.,  Ry.,  61  Ark.  491,  11  Rep.  367;  Thomas  v.  Ford,  63  Md. 
S.  W.  696,  5  L.R.A.  183;  Seaboard  346,  52  Am.  Rep.  613;  Van  O'linda 
Air  Line  Ry.  v.  Southern  Invest.  Co.,  v.  Lothrop,  21  Pick.  (Mass.)  292,  32 
53  Fla.  832,  44  So.  351,  13  Ann.  Cas.  Am.  Dec.  261 ;  Stackpole  v.  Healy,  16 
18;  Huffman  v.  State,  21  Ind.  App.  Mass.  33,  8  Am.  Dec.  121;  People  v. 
449.  52  N.  E.  713.  69  A.  S.  R.  308;  Foss,  80  Mich.  559,  45  N.  W.  480,  20 
Bradley  v.  Pharr,  45  La.  Ann.  426,  12  A.  S.  R.  632,  8  L.R.A.  472  and  note, 
So.  618,  19  L.R.A.  647.  Jackson  v.  Hathaway,  1^  Johns.  (N. 

Notes:  28  Am.  Dec.  303;  101  A.  S.  Y-)  ^47,  8  Am.  Dec.  263;  Edmison  ▼. 
R.  117 ;  8  L.R.A.  473.  ^0^^^  3  S    D   77,  52  N.  W.  583,  44 

18.  Dubuque  v.  Maloney,  9  la.  450,  ^- »•  R-  774,  17  L.R  A.  2/6;  Pomeroy 

74  Am.  Dec%58;  Murray  v.  McShane,'  ^ol^^'.ew"^  V^^'s  Jm'  S 
52  Md.  217    36  Am    Rep.  367;  Jack-  ^ol    v.^D^ew,  44  Vt.^49   8  Am^Rep 

f.?  o  ?^**'i^'^*^^..i^  •^''^-  ^^-  ^-^  60  Am.  Dec.  407. 

447,  8  Am.  Dec.  263.  ^^^^.  28  Am.  Dec.  305;   25  Am. 

Note:  3  L.R.A.  833.  Rgp^  53^.  iqi  A.  S.  R.  117;  3  L.R.A, 

See  generally.  Waste.  833;  12  Eng.  Rul.  Cas.  601. 

19.  Bradley  v.  Pharr,  45  La.  Ann.  gee  generally.  Trespass. 

426,  12  So.  618,  19  L.R.A.  647;  Ed-  3.  Cortelyou    v.     Van     Brundt,    2 

mison  v.  Lowry,  3  S.  D.  77,  52  N.  W.  Johns.  (N.  Y.)  357,  3  Am.  Dec.  439. 

583,  44  A.  S.  R.  774, 17  L.BA.  276.  4.  Suffield  v.  Hathaway,  44  Conn. 

Note:  101  A.  S.  R.  118.  521,  26  Am.  Rep.  483. 

See  generally,  Injunctions.  5.  Knapp,  etc.,  Mfg.   Co.  v.  New 

20.  Bradley  v.  Pharr,  45  La.  Ann.  York,  etc.,  R.  Co.,  76  Conn.  311,  56 
426,  12  So.  618,  19  L.R.A.  647.  Atl.  512,  100  A.  S.  R.  994, 
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the  highway  without  his  consent,  and  without  compensation  to  him,* 
OP  against  one  who  wantonly  or  maliciously  destroys  grass  growing 
in  the  way,^  or  grazes  his  cattle  thereon,®  or  who  carries  such  grass 
away.*  Such  action  may  also  be  maintained  against  one  who  stops 
on  the  way  and  abuses  and  threatens  the  fee  owner.*®  Some  courts 
hold  that  he  cannot  maintain  trespass  against  a  person  placing  any 
incumbrance  or  nuisance  in  the  highway  which  only  impedes  or 
obstructs  it  as  a  way,*^  while  others  hold  to  the  contrary.**  He  may 
maintain  ejectment  against  any  one  in  the  exclusive  possession  of 
any  part  of  the  highway,  and  recover  subject  to  the  easement ;  *'  as, 
for  example,  against  a  railroad  **  or  telegi'aph  **  company  which  has 
constructed  its  line  on  the  highway  without  compensation  to  him, 
OP  without  legislative  authority,  express  or  implied.^*    For  a  con- 

6.  Board  of  Trade  Tel.  Co.  ▼.  Bar-  159;  Stackpole  v.  Healy,  16  Mass.  33, 
nett,  107  111.  507,  47  Am.  Rep.  453;  8  Am.  Dec.  121;  Smeberg  v.  Cunning- 
Western  Union  Tel.  Co.  v.  Williams,  ham,  96  Mich.  378,  56  N.  W.  73,  35 
86  Va.  696,  11  S.  £.  106, 19  A.  S.  R.  A.  S.  R.  613;  Thomas  v.  Hunt,  134  Mo. 
908,  8  luRjL.  429.  392,  35  S.  W.  581,  32  L.R.A.  857; 

7.  People  V.  Foss,  80  Mich.  559,  45  French  v.  Robb,  67  N.  J.  L.  260,  51 
N.  W.  480,  20  A.  S.  R.  532,  8  L.R.A.  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A. 

472.  956;  Bork  v.  United  New  Jersey  R., 

8.  Mills  V.  Stark,  4  N.  H.  512,  17  etc.,  Co.,  70  N.  J.  L.  268,  57  Atl.  412, 
Am.  Dec  444.  103  A.  S.  R.  808,  1  Ann.  Cas.  861  and 

Notes:  28  Am.  Dec.  305;  8  L.R.A.  note,  64  L.R.A.  836;  Jackson  v«  U0th- 

473.  away,  15  Johns.  (N.  Y.)  447,  8  Am. 

9.  Mayhew  v.  Norton,  17  Pick.  Dec.  263;  Cooper  v.  Smith,  9  Serg.  & 
(Mass.)  357,  28  Am.  Dec.  300;  Cole  R.  (Pa.)  26,  11  Am.  Dec.  638;  £d- 
▼.  Drew,  44  Vt  49,  8  Am.  Rep.  363.  mison  v.  Lowry,  3  S.  D.  77,  52  N.  W. 

Note:  12  Eng.  Rul.  Cas.  601,  602.        583,  44  A.  S.  R.  774,  17  L.RJI.  275; 

10.  Note:  25  Am.  Rep.  536.  Pomeroy  ▼.  Mills,  3  Vt.  279,  23  Am. 

11.  Mayhew  ▼.  Norton,  17  Pick.  Dec.  207;  Cole  v.  Drew,  44  Vt.  49,  8 
(Mass.)  d57|  28  Am.  Dec  300  and  Am.  Rep.  363;  Western  Union  Tel. 
note.  Co.  V.  Williams,  86  Va.  696,  11  S.  E. 

12.  Lewis  ▼.  Jones,  1  Pa.  St.  336, 44  106,  19  A.  S.  R.  908,  8  L.R.A.  429 ; 
Am.  Dec  138  and  note.  Gardiner  v.  Tisdale,  2  Wis.  153,  60 

Note:  28  Am.  Dec  305.  Am.  Dec  407;  Racine  v.  Crotsenberg, 

13.  Guernsey  v.  Northern  California  61  Wis.  481,  21  N.  W.  520,  50  Am. 
Power  Co.,  160  Cal.  699, 117  Pac.  906,  Rep.  149;  Goodtitle  v.  Alker,  1  Burr. 
36  L.R.A.(N.S.)  185;  Suffield  v.  Hath-  133,  17  Eng.  Rul.  Cas.  549. 

away,  44  Conn.  521,  26  Am.  Rep.  483 ;  Notes:  28  Am.  Dec  304,  305;  81 
Postal  Telegraph-Cable  Co.  v.  Eaton,  Am.  Dec  750;  25  Am.  Rep.  537;  101 
170  111.  513,  49  N.  E.  365,  62  A.  S.  R.  A.  S.  R.  117;  3  LJI.A.  833;  18  L.R.A. 
390,  39  L.R.A.  722;  Terre  Haute,  etc.,  787,  788;  1  Ann.  Cas.  864. 
R.  Co.  V.  Rodel,  89  Ind.  128,  46  Am.  See  generally,  EjectmekTi  voL  9, 
Rep.  164;  Huffman  ▼.  State,  21  Ind.  p.  835  et  seq. 

App.  449,  52  N.  E.  713,  69  A.  S.  R.  14.  Terre  Haute,  etc,  R.  Co.  ▼. 
368;  Bradley  v.  Pharr,  45  La.  Ann.  Rodel,  89  Ind.  128,  46  Am.  Rep.  164. 
426,  12  So.  618,  19  L.R.A.  647;  Mur-  15.  Postal  Telegraph-Cable  Co.  v. 
ray  v.  McShane,  52  Md.  217,  36  Am.  Eaton,  170  HI.  513,  49  N.  E.  365,  62 
Rep.  367;  Thomas  v.  Ford,  63  Md.  A.  S.  R.  390,  39  L.R.A,  722. 
346,  52  Am.  Rep.  513;  Perley  y.  16.  Bork  v.  United  New  Jersey  B., 
Chandler,  6  Mass.  454,  4  Am.  Dec  etc.,  Co.,  70  N.  J.  L.  268,  57  Atl.  412, 
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version  of  his  timber  lie  may  maintain  trover.**  He  may  also  resist 
an  aggression  if  he  uses  no  more  force  than  is  necessary  to  expel 
the  invader ;  **  but  merely  pushing  off  the  horses  of  another  from 
grass  which  one  is  entitled  to  cut  in  a  highway,  where  the  other  is  wan- 
tonly endeavoring  to  spoil  the  grass,  and  then  defending  against  the 
latter's  attack,  does  not  make  one  guilty  of  assault  and  battery.**  So, 
he  may  abate  the  nuisance  created  by  one  who  stops  in  the  highway 
and  abuses  and  threatens  him.*^  If  he  owns  the  fee,  no  special  and 
immediate  injury  need  be  proved  in  order  to  give  the  abutting  owner  a 
remedy  for  the  infringement  of  his  rights  in  the  soil  of  the  way,* 
nor  is  he  precluded  from  recovering  damages  for  such  an  injury  by 
reason  of  the  fact  that  the  public  may  also  have  been  injured  by  the 
acts  complained  of.*  Statutes  requiring  notice  of  the  injury  to  be 
given  by  persons  injured  in  their  persons  or  property  by  defects  in  a 
road,  as  a  condition  precedent  to  suit,  do  not  apply  to  an  action  by 
the  owner  of  the  fee  for  damages  against  one  who  unlawfully  occupies 
the  highway  in  front  of  his  premises.* 

VI.  Rights  op  Abutting  Owners 

Generally 

122.  Who  Are  Abutting  Owners. — ^Use  and  occupation  of  land  abut- 
ting on  a  highway  is  prima  facie  evidence  of  abutting  ownership.* 
And  the  fee  title  to  such  property  is  not  essential  in  order  that  the 
occupant  may  exercise  the  rights  of  an  abutter.  So,  it  has  been  held 
that  such  rights  may  be  exercised  by  a  railroad  company  by  reason  of 
its  occupation  of  land  in  which  it  has  acquired  an  easement  by  con- 
demnation.* On  the  other  hand  dedication  of  land  for  public  purposes 
does  not  necessarily  cut  off  the  rights  of  the  fee  owner  as  an  abutter. 
Thus,  it  has  been  held  that  the  fact  that  a  strip  of  land  around  a 
public  square  and  between  it  and  the  public  streets  has  been  dedi- 
cated to  the  public  use  as  part  of  the  streets,  and  as  a  place  for  hitch- 

103  A.  S.  R.  808,  1  Ann,  Cas.  801   [1893]  1  Q.  B.  142,  62  L.  J.  Q.  B.  117, 
and   note,  64  L.R.A.   836.     See  also  12  Eng.  Rul.  Cas.  582. 
Montgomery  v.  Santa  Ana  Westmin-       1.  Bradley  v.   Pliarr,  45  La.  Ann. 
ster,  R.  Co.,  104  Cal.  186,  37  Pac.  786,  426,  12  So.  018,  19  L.R.A.  647. 
43  A.  S.  R.  89,  25  L.R.A.  654.  2.  Note:  68  L.R.A.  707. 

17.  Note:  101  A.  S.  R.  118.     See      3.  Knapp,  etc.,  Mfg.   Co.  v.  New 
generally.  Trover.  York,  etc.,  R.  Co.,  76  Conn.  311,  56 

18.  Note:  8  L.RA.  473.  Atl.  512,  100  A.  S.  R.  994. 

19.  People  V.  Foss,  80  Mich.  559,  45       4.  Loberg  v.  Amherst,  87  Wis.  634, 
N.  W.  480,  20  A.  S.  R.  532,  8  L.R.A.  58  N.  W.  1048,  41  A.  S.  R.  69. 
472.  5.  Fitch  v.  New  York,  etc.,  R.  Co., 

20.  State  v.  Davis,  80  N.  C.  351,  30  59  Conn.  414,  20  Atl.  345,  10  L.R.A. 
Am.  Rep.  86;  Harrison  t.  Ratiand,  188. 

138 


13  A.  C.  K  HIGHWAYS  §  123 

ing  and  standing  teams,  does  not  prevent  the  county,  as  the  owner  of 
the  square,  from  being  an  abutting  property  owner.^ 

123.  Rights  Generally;  Additional  Servitudes. — ^An  owner  of  land 
abutting  on  a  public  highway  has  the  right  to  use  his  property  for 
every  lawful  purpose  for  which  he  may  desire  to  use  it,'  and  is  required 
to  exercise  only  ordinary  care  in  order  to  relieve  him  from  liability 
for  injuries  incidentally  resulting  to  travelers  on  the  highway.^  So, 
the  municipality  has  no  right  to  prevent  him  from  using,  in  a  lawful 
way,  a  paved  strip  between  the  street  line  and  a  building  set  a  few 
feet  back  from  the  street,  where  there  is  nothing  to  show  that  the 
strip  has  ever  become  a  part  of  the  highway,  or  that  the  municipality 
has  so  treated  it.^  He  may  erect  buildings  and  structures  on  his  land 
up  to  the  line  of  the  highway,*®  provided,  of  course,  he  does  not  thereby 
violate  some  building  line  regulation.**  But  he  cannot,  without  being 
liable  therefor,  erect  such  buildings  or  structures  upon  his  own  land 
as  will  create  a  public  nuisance  in  a  highway,  nor  can  he  acquire 
the  right  to  do  so  by  prescription  or  grant.**  So  the  municipality 
may  prohibit  him  from  flowing  water  from  a  running  spring  or  weU 
upon  his  premises  onto  the  way ;  **  and  there  is  authority  to  the 
effect  that  a  building  so  constructed  that  ice  and  snow  will  naturally 
fall  from  its  roof  into  the  street  is  a  nuisance,**  though  it  has  been 
held,  on  the  other  hand,  that  the  abutting  owner  may  lawfully  erect 
a  building  to  the  full  size  of  his  lot,  and  Uiat,  subject  only  to  munic- 
ipal control,  he  may  discharge  the  water  falling  upon  his  roof  into 
the  highway.**  If  the  fee  of  the  highway  is  in  the  abutting  owner, 
he  may  use  the  land  over  which  it  runs  in  any  way  that  is  not 
inconsistent  with  the  public  easement  and  does  not  impede  or  inter- 
fere with  public  travel ;  *®  and  irrespective  of  whether  he  owns  the 
fee  or  not,  he  has  certain  proprietary  rights  therein  which  cannot 
be  taken  away  without  compensation,  even  under  authority  of  the 

6.  Edwards,  etc.,  Constr.  Co.  v.  Jas-  10.  Franklin  v.  Fisk,  13  Allen 
par  County,  117  la.  3G5,  90  N.  W.  (Mass.)  211,  90  Am.  Dee.  194;  Mc- 
1006,  94  A.  S.  R.  301.  Tnlire  v.  Roberts,  149  Mass.  450,  22 

7.  Chandler  v.  Illinois  Cent.  R.  Co.,  N.  E.  13,  14  A.  S.  R.  ^32,  4  L.R.A, 
256  111.  259,  100  N.  E.  152,  43  L.R.A,  519. 

(N.S.)  113;  Davis  v»  Pennsylvania  R.       11.  See  Buildings,  voL  4,  pp.  397, 

Co.,  218  Pa.  St.  463,  67  Atl.  777,  12  398. 

L.R.A.(N.S.)  1152  and  note;  Cook  v.       12.  Hynes    v.    Brewer,    194    Mass. 

Kice  Lake  Milling,  etc.,  Co.,  146  Wis.  435,  80  N.  E.  503,  9  L.R.A.(N.S.)  698. 

535,  130  N.  W.  953,  132  N.  W.  346,       13.  Skaggs  v.  Martinsville,  140  Ind. 

Ann.  Cas.  1912C  458,  32  L.R.A.(N.S.)   476,  39  N.  E.  241,  49  A.  S.  R.  209,  33 

1225.    As  to  extent  of  abutter's  ease-  L,R.A.  781. 

ments,   see   generally.   Eminent   Do-      14.  See  infre,  par.  350. 

MAIN,  vol.  10,  pp.  96-97.  15.  Reynolds  v.  Union  Sav.  Banic, 

8.  See  infra,  par.  267.  155  la.  519, 136  N.  W.  529,  49  L.R.A. 

9.  Temby  v.  Ishpeming,  140  Mich.   (N.S.)  194. 

146,  103  N.  W.  688, 112  A.  S.  R.  392,       16.  See  supra,  par.  107. 
69  L.R.A.  618. 
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legislature,*'  such  as  the  right  of  egress  and  ingress,  and  the  ease- 
ments of  light  and  air  and  of  view.*®  He  is  also  entitled  to  damages 
for  the  diminution  of  the  value  of  the  property  caused  by  reducing 
the  width  of  the  street,  or  by  excavations  rendering  it  unsafe  and 

17.  Lon^ont  v.  Parker,  14  Colo.  654;  Dill  v.  Camden,  47  N.  J.  Eq. 

386,  23  Pac.  443,  20  A.  S.  R.  277;  421,  20  Atl.  739,  10  L.R.A.  276  and 

Sandpoint  v.  Doyle,  14  Idaho  749,  95  note;  Davis  v.  New  York,  14  N.  Y. 

Pae.  945,  17  L.R.A.(N.S.)  497;  Protz-  506,  67  Am.  Dec.  186;  Abendroth  v. 

man  v.   Indianapolis,  etc.,  R.  Co.,  9  Manhattan  R.  Co.,  122  N.  Y.  1,  25  N. 

Ind.  467,  68  Am.  Dec.  650  and  note;  E.  496,  19  A.  S.  R.  461,  11  L.R.A. 

Cummins  v.  Seymour,  79  Ind.  491,  41  634 ;  Kane  v.  New  York  El.  R.  Co., 

Am.  Rep.  618;  Indiana,  etc.,  R.  Co.  125  N.  Y.  164,  26  N.  E.  278, 11  L.R.A. 

V.  Eberle,  110  Ind.  542,  11  N.  E.  467,  640 ;  Egerer  v.  New  York,  etc.,  R.  Co., 

59  Am.  Rep.  225;  Kincaid  v.  Indian-  130  N.  Y.  108,  29  N.  E.  95,  14  L.R.A. 

apolis  Nat.  Gas  Co.,  124  Ind.  577,  24  381  and  note;  Buffalo  v.  Pratt,  131  N. 

N.  E.  1066, 19  A.  S.  R.  113,  8  L.R.A.  Y.  293,  30  N.  E.  333,  27  A.  S.  R.  692, 

602;  Dantzer  v.  Indianapolis  Union  R.  15  L.R.A.  413;  Donahue  v.  Keystone 

Co.,  141  Ind.  604,  39  N.  E.  223,  50  A.  Gas  Co.,  181  N.  Y.  313,  73  N.  E. 

S.  R.  343;  Huffman  v.  State,  21  Ind,  1108, 106  A.  S.  R.  549,  70  L.R.A.  761; 

App.  449,  52  N.  E.  713,  69  A.  S.  R.  Moose  v.  Carson,  104  N.  C.  431,  10 

368;  Cook  v.  Burlington,  30  la.  94,  6  S.  E.  689,  17  A.  S.  R.  681,  7  L.R.A. 

Am.  Rep.  649;  Long  v.  Wilson,  119  548  and  note;  White  v.  Northwestern 

la.  267,  93  N.  W.  282,  93  A,  S.  R.  North  Carolina  R.  Co.,  113  N.  C.  610, 

315,  60  L.R.A.  720;  Lexington,  etc.,  18  S.  E.  330,  37  A.  S.  R.  639,  22 

R.  Co.  V.  Applegate,  8  Dana   (Ky.)  L.R.A.  627;  Staton  v.  Atlantic  Coast 

289,  33  Am,  Dec.  497;  Transylvania  Line  R.  Co.,  147  N.  C.  428,  61  S.  B. 

University  v.  Lexington,  3  B.  Mon.  455,17  L.R.A.(N.S.)  949;  Scioto  Val- 

(Ky.)   25,  38  Am.  Dec.  173;  Chesa-  ley  R.  Co.  v.  Lawrence,  38  Ohio  St 

peake,  etc.,  Tel.  Co.  v.  Mackenzie,  74  41,  43  Am.  Rep.  419;  Kinnear  Mfg. 

Md.  36,  21  Atl.  690,  28  A.  S.  R.  219 ;  Co.  v.  Beatty,  65  Ohio  St.  264,  62  N. 

Townsend  v.  Epstein,  93  Md.  537,  49  E.  341,  87  A.  S.  R.  600;  Schimmel- 

Atl.  629,  86  A.  S.  R.  441,  52  L.R.A.  mann  v.  Lake  Shore,  etc.,  R.  Co.,  83 

409;  Walters  v.  Baltimore,  etc.,  R.  Co.,  Ohio  St.  356,  94  N,  E.  840,  36  L.R.A. 

120  Md.  644,  88  Atl.  47,  46  L.R.A.  (N.S.)    1164;  Foster  Lumber  Co.  v. 

(N.S.)  1128;  Pearsall  v.  Eaton  Coun-  Arkansas  Valley,  etc.,  R.  Co.,  20  Okla. 

ty,  74  Mich.  558,  42  N.  W.  77,  4  L.R.A.  583,  95  Pac.  224,  100  Pac  1110,  30 

193  and  note;  Goodfellow  Tire  Co.  v.  L.R.A.(N.S.)    231;    Willamette    Iron 

Detroit,  163  Mich.  249, 128  N.  W.  410,  Works  v.  Oregon  R.,  etc.,  Co.,  26  Ore. 

30  L.R.A.(N.S.)  1074;  Adams  v.  Chi-  224,  37  Pac.  1016,  46  A.  S.  R.  620, 

cago,  etc.,  R.  Co.,  39  Minn.  286,  39  29  L.R.A.  88;  Edmison  v.  Lowry,  3 

N.  W.  629,  12  A.  S.  R.  644,  1  L.R.A.  S.  D.  77,  52  N.  W.  583,  44  A.  S.  R. 

493;  Vanderburgh  v.  Minneapolis,  98  774,  17  L.R.A.  275;  Dooly  Block  v. 

Minn.  329,  108  N.  W.  480,  6  L.R.A.  Salt  Lake  Rapid  Transit  Co.,  9  Utah 

(N.S.)   741;  Gaus,  etc.,  Mfg.  Co.  v.  31,  33  Pac.  229,  24  L.R.A.  610;  Lund 

St.  Louis,  etc.,  R.  Co.,  113  Mo.  308,  20  v.  Idaho,  etc.,  R.  Co.,  50  Wash.  574, 

S.  W.  658,  35  A.  S.  R.  706, 18  L.R.A.  97  Pac.  665,  126  A.  S.  R.  916 ;  State 

339 ;  Heinrich  v.  St.  Louis,  125  Mo.  v.  Seattle,  57  Wash.  602, 107  Pac.  827, 

424,  28  S.  W.  626,  46  A.  S.  R.  490;  27     L.R.A.(N.S.)     1188;     Davis     v. 

Thomas  v.  Hunt,  134  Mo.  392,  35  S.  Spragg,  72  W.  Va.  672,  79  S.  E.  652, 

W.  581,  32  L.R.A.  857;  De  Geofroy  48  L.R.A.(N.S.)  173. 

V.  Merchants,'  etc.,  R.  Co.,  179  Mo.  Notes:  106  A.  S.  R.  237,  238,  239; 

698,  79  S.  W.  386,  101  A.  S.  R.  524,  4  L.R.A.  623,  624. 

e4  L.R.A.  959 ;  Winchester  v.  Capron,  18.  See  infra,  par.  125, 126. 
63  N.  H.  605,  4  Atl.  795,  56  Am.  Rep. 
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dangerous,  in  constructing  a  steam  railroad  therein.^*  These  advan- 
tages belong  to  and  constitute  a  part  of  the  property  itself,  €Uid  pass 
by  deed  or  lease,  unless  specially  reserved  in  the  instrument,  €uid 
any  interference  therewith  by  a  lessor,  such  as  by  obstructing  the 
street,  constitutes  an  eviction.*®  To  Vhat  extent  interference  with 
the  rights  of  abutting  owners  constitutes  an  additional  servitude  is 
fully  treated  elsewhere  in  this  work,  as  is  also  the  abutter's  remedy 
for  the  unlawful  imposition  of  such  burdens.* 

124.  Duty  of  Municipality  to  Abutting  Owners. — ^In  exercising  con- 
trol and  supervision  over  its  streets,  a  municipality's  duty  to  abut- 
ting property  is  analogous  to  the  duty  which  an  individual  land- 
owner owes  to  the  premises  of  his  neighbor.  It  is  not  liable  to  the 
adjoining  property  owner  for  injuries  caused  by  the  ordinary  use 
of  the  street,  or  fot  damages  indirectly  resulting  from  the  ordinary 
and  usual  accumulation  of  waste  materials  on  the  street.  But  it^ 
may  become  liable  through  negligence,  as  where  fire  is  communi- 
cated to  abutting  property  from  inflammable  material  which  has 
been  left  in  the  street  for  an  unreasonable  length  of  time;  and  it  is 
not  relieved  from  liability  because  the  deposit  is  made  by  an  independ- 
ent contractor,  where  it  requires  the  contractor  to  keep  the  street 
open  for  public  travel;  and  the  abutting  owner  may  sue  either  the 
municipality  or  the  contractor,  or  both  simultaneously,  provided,  of 
course,  he  himself  has  not  been  guilty  of  contributory  negligence.* 
The  power  of  the  legislature  to  control  and  regulate  the  use  of  streets 
and  highways  is  subject  to  the  property  rights  of  abutting  owners, 
and  neither  the  legislature  nor  a  municipality  can  permit  a  street 
or  highway  to  be  taken,  encumbered,  or  used  in  such  a  manner  as 
will  interfere  with  such  rights,  or  permit  any  use  of  it  which  will 
amount  to  an  additional  burden  or  servitude  without  their  consent 
unless  some  provision  for  compensation  is  made.  According  to  some 
authorities,  in  granting  to  public  service  corporations  the  right  to 
use  its  streets  a  municipality  exercises  a  governmental  power,  and 
hence  the  mere  fact  of  granting  such  permission  will  not  render  it 
liable  for  damages  caused  by  the  negligence  of  such  corporation 
while  exercising  such  power;  nor  is  its  liability  increased  by  the 
fact  that  it  takes  a  bond  to  save  itself  harmless.  But  even  under 
this  rule  it  may  become  liable  if  it  joins  the  corporation  in  inflicting 
the  injury.*    And  there  is  authority  to  the  effect  that  where  a  city 

19Wliite    V.    Northwestern    North  1.  See  Eminent  Douaik,  vol.  10, 

Carolina  R.  Co.,  113  N.  C.  610,  18  S.  pp.  88  et  seq.,  234-237. 

E.  330,  37  A.  S.  R.  639,  22  L.RJL.  2.  Charles  E.  Johnson  Co.  v,  Phila- 

627.  delphia,  236  Pa.  St.  510,  84  Atl.  1014. 

20.  Edmison  v.  Lowry,  3  8.  D.  77,  Ann.  Cas.  1914A  68,  42  L.R.A.(N.S.) 

62  N.  W.  583,  44  A.  S.  R.  774,  17  512. 

L.R.A.  275.    See  generally.  Landlord  3.  Terry  v.  Richmond,  94  Vd.  637, 

AND  Tenant.  27  S.  E.  429,  38  L.R.A.  834. 
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grants  to  a  railroad  company  the  right  to  lay  its  track  along  a  street, 
and  the  company  makes  excavations,  obstructing  the  use  of  adjoin- 
ing premises  and  endangering  their  stability,  the  city  is  liable.^ 

Particular  Rights 

125.  Access. — Regardless  of  whether  the  fee  of  the  street  or  high- 
way is  in  the  abutting  owners  or  in  the  public,  such  an  owner 
has  a  special  easement  therein  for  purposes  of  ingress  and  egress, 
which  is  property  as  much  as  the  abutting  lot  itself,  and  which 
cannot  be  taken  away  oi:  materially  impaired  or  interfered  with  even 
under  legislative  authority  without  compensation  to  him  therefor.^ 

4.  Pekin  v.  Brereton,  67  HI.  477, 16  282,  97  A.  S.  R.  315,  60  L.R.A.  720; 
Am.  Rep.  620.  Elizabeth  town,  etc.,  R.  Co.  v.  Combs, 

6.  Sauer  V.  New  York,  206  U.  S.  536,  10  Bush  (Ky.)  382,  19  Am.  Rep.  67; 
27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176;  Transylvania  University  v.  Lexington, 
Birmingham  Ry.,  etc.,  Co.  v.  Smyer,  3  B.  Mon.  (Ky.)  25,  38  Am.  Dec.  173; 
181  AJa.  121,  61  So.  354,  Ann.  Cas.  Gargan  v.  Louisville,  etc.,  R.  Co.,  89 
1915C  863,  47  L.R.A.(N.S.)  597;  Ky.  212,  12  S.  W.  259,  6  L.R.A.  340; 
Cushing-Wetmore  Co.  v.  Gray,  152  Bannon  v.  Rohmeiser,  90  Ky.  48,  13 
Cal.  118,  92  Pac.  70,  125  A.  S.  R.  47;  S.  W.  444,  29  A,  S.  R.  355;  Chesa- 
Jackson  v.  Kiel,  13  Colo.  378,  22  Pac.  peake,  etc.,  Tel.  Co.  v.  Mackenzie,  74 
504,  16  A.  S.  R.  207,  6  L.R.A.  254;  Md.  36,  21  Atl.  690,  28  A.  S.  R.  219; 
Lougmont  v.  Parker,  14  Colo.  386,  23  State  v.  Burkett,  119  Md.  609,  87  Atl. 
Pac.  443,  20  A.  S.R.  277;  Denver,  etc.,  514,  Ann.  Cas.  1914D  345;  Walters 
R.  Co.  V.  Hannegan,  43  Colo.  122,  95  v.  Baltimore,  etc.,  R.  Co.,  120  Md.  644, 
Pac.  343,  127  A.  S.  R.  100,  16  L.R.A.  88  Atl.  47,  46  L.R.A.(N.S.)  1128; 
(N.S.)  874;  Park  City  Yacht  Club  v.  Pearsall  v.  Eaton  County,  74  Mich. 
Bridgeport,  85  Corin,  366,  82  Atl.  1035,  658,  42  N.  W.  77,  4  L.R.A.  193;  Ran- 
39  L.R.A.(N.S.)  478;  Seldon  v.  Jack-  son  v.  Sault  Ste.  Marie,  143  Mich.  661, 
sonville,  28  Fla.  558,  10  So.  457,  29  107  N.  W.  439,  15  L.R.A.(N.S.)  49 
A.  S.  R.  278, 14  L.R.A.  370  and  note;  and  note;  Goodfellow  Tire  Co.  v.  De- 
Pause  V.  Atlanta,  98  Ga.  92,  26  S.  E.  troit,  163  Mich.  249, 128  N.  W.  410,  30 
489,  58  A.  S.  R.  290;  Sandpoint  v.  L.R.A.(N.S.)  1074  and  note;  Carli  v. 
Doyle,  14  Idaho  749,  95  Pac.  945,  17  Stillwater  St.  Ry.,  etc.,  Co.,  28  Minn. 
L.R.A.(N.S.)  497;  Stack  v.  East  St.  373,  10  N.  W.  205,  41  Am.  Rep,  290; 
Louis,  85  111.  377,  28  Am.  Rep.  619;  Lann  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
Chicago  V.  Union  Bldg.  Ass'n,  102  111.  71,  47  N.  W.  455,  10  L.R.A.  268  and 
379,  40  Am.  Rep.  598;  Sears  v.  Chi-  note;  Gustafson  v.  Hamm,  56  Minn, 
cago,  247  111.  204,  93  N.  E.  158, 139  A.  334,  57  N.  W.  1054,  22  L.R.A.  505; 
S.  R.  319,  20  Ann.  Cas.  539;  Illinois  Vanderburgh  v.  Minneapolis,  98  Minn. 
Malleable  Iron  Co.  v.  Lincoln  Park,  329,  108  N.  W.  480,  6  L.R.A.(N.S.) 
-263  111.  446,  105  N.  E.  336,  51  L.R.A.  741;  Fitzer  v.  St.  Paul  City  R.  Co.,  105 
(N.S.)  1203;  Cummins  v.  Seymour,  Minn.  221,  117  N.  W.  434,  127  A.  S. 
79Ind.  491,41  Am.  Rep.  618;  Indiana,  R.  557,  18  L.R.A.(N.S.)  268;  Gaus, 
etc.,  R.  Co.  V.  Eberle,  110  Ind.  542,  etc.,  Mfg.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
11  N.  E.  467,  59  Am.  Rep.  225;  Dant-  113  Mo.  308,  20  S.  W.  658,  35  A.  S. 
zer  V.  Indianapolis  Union  R.  Co.,  141  R.  706,  18  L.R.A.  339;  Schopp  v.  St. 
Ind.  604,  39  N.  E.  223,  50  A.  S.  R.  Louis,  117  Mo.  131,  22  S.  W.  898,  20 
343,  34  L.R.A.  769 ;  O'Brien  v.  Central  L.R.A.  783 ;  Lockwood  v.  Wabash  R. 
Iron,  etc.,  Co.,  158  Ind.  218,  63  N.  E.  Co.,  122  Mo.  86,  26  S.  W.  698,  43  A. 
-302,  92  A.  S.  R.  305,  57  L.R.A.  508;  S.  R.  547,  24  L.R.A.  516;  Heinrich  v. 
Long  V.  Wilson,  119  la.  267,  93  N.  W.  St.  Louis,  125  Mo.  424,  28  S.  W.  626, 
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So,  in  many  jurisdictions,  he  is  entitled  to  compensation  where  this 
right  is  taken  away  or  materially  interfered  with  by  the  municipality 
as  a  result  of  improving  the  street  or  highway,  and  interference 
therein  may  constitute  special  damage  which  will  support  an  action 
by  the  abutting  owner  for  damages  or  for  an  injunction.^  This 
easement  extends  to  the  full  width  of  the  street'  It  is  subordinate, 
however,  to  the  public  convenience,  of  which  the  public  authorities 
having  control  of  the  streets  are  the  judges,^  and  is  subject  to  such 
reasonable  use  of  the  street,  not  inconsistent  with  its  maintenance 
as  a  public  highway,  as  may  be  necessary  for  the  public  good  and 
convenience,  and  does  not  seriously  impair  it.*    It  follows  as  a  con- 

46  A.  S.  R.  490;  Sherlock  v.  Kansas  R.  Co.  v.  Bingham,  87  Tenn.  522,  11 

City,  etc.,  R.  Co.,  142  Mo.  172,  43  S.  S.  W.  705,  4  L.R.A.  622  and  note; 

W.  629,  64  A.  S.  R.  551;  De  Geofroy  McCammon,  etc.,  Lamber  Co.  v.  Trin- 

V.  Merchants,'  etc.,  R.  Co.,  179  Mo.  ity,  etc.,  R.  Co.,  104  Tex.  8,  133  S.  W. 

698,  79  S.  W.  386,  101  A.  S.  R.  524,  247,  Ann.  Cas.  1913E  870,  36  L.R.A. 

64  L.R.A.  959;  Burlington,  etc.,  R.  Co.  (N.S.)  662;  Dooly  Block  v.  Salt  Lake 

V.  Rein  hackle,  15  Neb.  279,  18  N.  W.  Rapid  Transit  Co.,  9  UUh  31,  33  Pac. 

69,  48  Am.  Rep.  342;  Jaynes  v.  Omaha  229,  24  L.R.A.  610;  Wagner  v.  Bristol, 

8t.  R.  Co.,  53  Neb.  631,  74  N.  W.  67,  etc.,  R.  Co.,  108  Va.  594,  62  S.  E.  391, 

39  L.R.A.  751;  Dill  v.  Camden,  47  N.  25  L.R.A.(N.S.)  1278;  Lund  v.  Idaho, 

J.  Eq.  421,  20  AU.  73^,  10  L.R.A.  276  etc.,  R.   Co.,  50  Wash.  574,  97  Pac. 

and  note;  Abendroth  v.  Manhattan  R.  665,  126  A.  8.  R.  916;  Freeman  v. 

Co.,  122  N.  Y.  1,  25  N.  E.  496,  19  A.  Centralia,  67  Wash.  142,  120  Pac.  886, 

S.  R.  461,  11  L.R.A.  634;  Kane  v.  Ann.  Cas.  1913D  786  and  note;  Davis 

New  York  El.  R.  Co.,  125  N.  Y.  164,  v.  Spragg,  72  W.  Va.  672,  79  S.  E. 

26  N.  E.  278,  11  L.R.A.  640;  Egerer  652,  48  L.R.A.(N.S.)   173  and  note; 

V.  New  York,  etc.,  R.  Co.,  130  N.  Y.  Chaplin  v.  Westminster,  [1901]  2  Ch, 

108,  29  N.  E.  95,  14  L.R.A.  381  and  329,  70  L.  J.  Ch.  679,  65  J.  P.  661, 

note;  Cunningham  v.  Fitzgerald,  138  49  W.  R.  586,  85  L.  T.  N.  S.  88,  17 

N.  Y.  165,  33  N.  E.  840,  20  L.R.A.  Times  L.  Rep.  576,  4  British  Rul.  Cas. 

244;   Donahue  v.  Keystone  Gas  Co.,  618  and  note. 

181  N.  Y.  313,  73  N.  E.  1108,  106  A.  Notes:  106  A.  S.  R.  238;  125  A.  8. 

S.  R.  549,  70  L.R.A.  761;  White  v.  R.  344;  10  L.R.A.  276;  1  L.R.A.(N.S.) 

Northwestern  North  Carolina  R.  Co.,  78,  79;  25  L.R.A.(N.S.)  1267  et  seq.; 

113  N.  C.  610,  18  S.  E.  330,  37  A.  S.  30  L.R.A.(N.S.)  1074;  12  Eng.  Rul. 

R.  639,  22  L.R.A.  627;  Staton  v.  At-  Cas.  600. 

lantic,  etc.,  R.  Co.,  147  N.  C.  428,  61  6.  See  supra,  par.  81,  89  et  seq. ; 

S.  E,  455, 17  L.R.A.(N.S.)  949;  Craw-  infra,  par.  195. 

ford  V.  Marion,  154  N.  C.  73,  69  S.  E.  7.  Lamm  v.  Chicago,  etc.,  R.  Co.,  45 

763,  35  L.R.A.(N.S.)   193  and  note;  Minn.  71,  47  N.  W.  455,  10  L.R.A. 

Scrutchfield  v.  Choctaw,  etc.,  R.  Co.,  268;  Willamette  Iron  Works  v.  Ore- 

18  Okla.  308,  88  Pac.  1048,  9  L.R.A.  gon  R.,  etc.,  Co.,  26  Ore.  224,  37  Pac 

(N-S.)    496;    Foster   Lumber    Co.    v.  1016,  46  A.  S.  R.  620,  29  L.R.A.  88. 

Arkansas  Valley,  etc.,  R.  Co.,  20  Okla.  8.  Carli  v.   Stillwater  St.  R.,  etc., 

583,  95  Pac.  224,  100  Pac.  1110,  30  Co.,  28  Minn.  373,  10  N.  W.  205,  41 

LJl.A.(N.S.)    231;    WiUiamette   Iron  Am.  Rep.  290. 

Works  V.  Oregon  R.,  etc.,  Co.,  26  Ore.  9.  Sauer  v.  New  York,  206  U.  S.  536, 

224,  37  Pac.  1016,  46  A.  S.  R.  620,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176; 

29  L.R.A.  88;  Edmison  v.  Lowry,  3  State  v.  Burkett,  119  Md.  609,  87  Atl. 

8.  D.  77,  52  N.  W.  583,  44  A.  S.  R.  514,  Ann.  Cas.  1914D  345. 
774,  17  L.R.A.  275:   Iron  Mountain 
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sequence  of  the  existence  of  this  easement  that  an  abutting  owner 
has  a  right  to  construct  a  driveway  or  other  suitable  approach  in 
front  of  his  premises,  from  his  land  to  the  traveled  part  of  the  high- 
way, if  done  in  such  a  way  as  not  to  interfere  with  the  rights  of  the 
public,^*  especially  if  he  owns  the  fee.^^  And  a  municipality,  by 
exercising  its  right  to  establish  its  grades,  and  to  fill  in  or  bridge  or 
plank  its  street  and  right  of  way,  so  as  to  raise  the  surface  of  such 
grade,  cannot  preclude  him  from  employing  and  using  such  reason- 
able means,  or  making  such  reasonable  improvements,  as  may  be 
necessary  to  enable  him  to  go  from  his  property  to  the  street.^*  Nor 
does  a  statute  empowering  commissioners  to  make  reasonable  rules 
and  regulations  concerning  the  use  of  a  boulevard,  and  providing 
that  no  connections  therewith  shall  be  allowed  without  a  permit 
from  the  commissioners,  authorize  the  refusal  of  a  permit.^' 

126.  Light,  Air,  and  View. — ^Abutting  owners  have  a  right  to  the 
free  enjoyment  of  the  easement  to  have  light  and  air  come  to 
their  property  over  it,^^  which  is  subordinate  only  to  the  public 

10.  Ooodf ellow  Tire  Co.  v.  Detroit,  12  A.  S.  R.  644,  1  L.R.A.  493 ;  Lamm 
163  Mich.  249,  128  N.  W,  410,  30  v.  Chicago,  etc.,  R.  Co.,  45  Minn.  TL 
L.R.A.(N.S.)  1074  and  note,  47   N.   W.  455,  10  L.R.A.  268   and 

11.  See  supra,  par.  107.  note;  Qustafson  v.  Hamm,  56  Minn. 

12.  Sandpoint  v.  Doyle,  14  Idaho  334,  57  N.  W.  1054,  22  L.R.A.  565; 
749,  95  Pac.  945, 17  L.R.A.(N.S.)  497.  Gaus,  etc.,  Mfg.  Co.  v.  St.  Louis,  etc., 

13.  Goodfellow  Tire  Co.  v.  Detroit,  R.  Co.,  113  Mo.  308,  20  S.  W.  658,  35 
163  Mich.  249,  128  N.  W.  410,  30  A.  S.  R.  706,  18  L.R.A.  339;  De 
L.R.A.(N.S.)  1074.  Geofroy  v.  Merchants,*  etc.,  R.  Co., 

14.  Sauer  v.  New  York,  206  U.  S.  179  Mo.  698,  79  S.  W.  386,  101  A.  S. 
536,  27  S.  Ct  686,  61  U.  S.  (L.  ed.)  R.  524,  64  L.R.A.  959;  Dill  v.  Cam- 
1176;  Chicago  G,  W.  R.  Co.  v.  Leaven-  den,  47  N.  J.  Eq.  421,  20  Atl.  739,  10 
worth  First  M.  E.  Church,  102  Fed.  LR.A.  276  and  note;  Abendroth  v. 
85,  42  C.  C.  A.  178,  50  L.R.A.  488;  Manhattan  R.  Co.,  122  N.  Y.  1,  25  N. 
Montgomery  First  Nat.  Bank  v.  Ty-  E.  496,  19  A.  S.  R.  401,  11  L.R.A. 
son,  133  Ala.  459,  32  So.  144,  91  A.  634;  Kane  v.  New  York  El.  R.  Co., 
S.  R.  46,  59  L.R.A.  399;  Seldon  v.  125  N.  Y.  164,  26  N.  E.  278, 11  LR.A. 
Jacksonville,  28  Fla.  558,  10  So.  457,  640 ;  Egerer  v.  New  York,  etc.,  R.  Co., 
29  A.  S.  R.  278,  14  L.R.A.  370  and  130  N.  Y.  108,  29  N.  E.  95, 14  L.R.A. 
note;  Field  v.  Barling,  149  111.  556,  381  and  note;  Donahue  v.  Keystone 
37  N.  E.  850,  41  A.  S.  R.  311,  24  Gas  Co.,  181  N.  Y.  313,  73  N.  E.  1108, 
L.R.A.  406  and  note;  People  v.  Harris,  106  A.  S.  R.  549,  70  L.R.A.  761;  White 
203  111.  272,  67  N.  E.  785,  96  A,  S.  R.  v.  Northwestern  North  Carolina  R.  Co., 
304;  Sears  v.  Chicago,  247  111.  204,  93  113  N.  C.  610,  18  S.  E.  330,  37  A. 
N.  E.  158,  139  A.  S.  R.  319,  20  Ann.  S.  R.  639,  22  L.R.A.  627;  Staton  v. 
Cas.  539;  Dantzer  v.  Indianapolis  Atlantic,  etc.,  R.  Co.,  147  N.  C.  428, 
Union  R.  Co.,  141  Ind.  604,  39  N.  E.  CI  S.  E.  455,  17  L.R.A.(N.S.)  949; 
223,  50  A.  S.  R.  343,  34  L.R.A.  769;  Willamette  Iron  Works  v.  Oregon  R. 
Townsend  v.  Epstein,  93  Md.  537,  49  etc.,  Co.,  26  Ore.  224,  37  Pac.  1016, 
Atl.  629,  86  A.  S.  R.  441,  52  L.R.A,  46  A.  S.  R.  620,  29  L.R.A.  88;  Mo- 
409;  Waiters  v.  Baltimore,  etc.,  R.  Co.,  Cammon,  etc..  Lumber  Co.  v.  Trinity, 
120  Md.  644,  88  Atl.  47,  46  L.R.A.  etc.,  R.  Co.,  104  Tex.  8,  133  S.  W. 
(N.S.)  1128;  Adams  v.  Chicago,  etc.,  247,  Ann.  Cas.  1913E  870,  36  L.R.A. 
B.  Co.,  39  Minn.  286,  39  N.  W.  629,  (N.S.)  662;  Dooly  Block  v.  Salt  Lake 
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right,**  and  cannot  be  taken  away  or  materially  interfered  with  with- 
out compensation  to  them.*^  Any  such  deprivation  or  interference  is 
usually  regarded  as  special  injury  or  damage  which  will  support  an 
action  for  damages  or  for  an  injunction.*'  This  easement  extends  to 
the  full  width  of  the  street/^  and  includes  the  enjoyment  of  light  and 
air  from  the  space  above  extending  unobstructed  to  the  sky.**  An 
abutting  owner  has  also  an  easement  of  view  from  every  part  of  the 
street  or  highway,*®  of  which  he  cannot  be  deprived  by  encroachments 
placed  on  it  by  an  adjacent  proprietor.*    There  seems  to  be  some 

Rapid  Transit  Co.,  9  ntah  31,  33  Pae.  18  S.  E.  330,  37  A.  S.  R.  639,  22 

229,  24  L.R.A.  610;  Davis  v.  Spragg,  L.R.A«  627;   Staton  v.  Atlantic,  etc., 

72  W.  Va.  672,  79  S.  E.  652,  48  LJl.A.  R.  Co.,  147  N.  C.  428,  61  S.  E.  455, 

(N.S.)  173  and  note.  17  L.R.A.(N.S.)  949;  Willamette  Iron 

Notes:  106  A.  S.  R.  238;  4  L.R.A.  Works  v.  Oregon  R.,  etc.,  Co.,  26  Ore. 

623,  624;  1  L.R.A.(N.S.)  78,  79;  25  224,  37  Pac.  1016,  46  A.  S.  R.  620, 

LJl.A. (N.S.)  1268  et  seq.  29  L.R.A.  88;  Edmison  v.  Lowry,  3 

15.  Sauer  v.  New  York,  206  U.  S.  S.  D.  77,  52  N.  W.  583,  44  A.  S.  R, 
536,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  774,  17  L.R.A.  275;  Davis  v.  Spragg, 
1176;  Adams  v.  Chicago,  etc.,  R.  Co.,  72  W.  Va.  672,  79  S.  E.  652,  48  URA. 
39  Minn.  286,  39  N.  W.  629,  12  A.  S.  (N.S.)  173. 

R.  644,  1  L.R.A.  493.  Notes:  106  A.  S.  R.  238;  10  LJI.A. 

16.  Chicago  G.  W.  R.  Co.  v.  Leaven-  276;  1  L.R.A.(N.S.)  78,  79. 
worth  First  M.  E.  Church,  102  Fed.       17.  See  infra,  par.  196. 

85,  42  C.  C.  A.  178,  50  L.R.A.  488;  18.  Adams  v.  Chicago,  etc,  R.  Co., 

Seldon  v.  JacksonvUle,  28  Fla.  558,  10  39  Minn.  286,  39  N.  W.  629,  12  A.  S. 

So.  457,  29  A.  S.  R.  278,  14  LR.A.  R.  644,  1  L.R.A.  493;  Lamm  v.  Chi- 

370  and  note;  Field  v.  Barling,  149  cago,  etc.,  R.  Co..  45  Minn.  71,  47  N. 

Ill,  556,  37  N.  E.  850,  41  A.  S.  R.  311  W.  455,  10  LR.A.  268 ;  Oustafeon  v. 

and  note,  24  L.R.A.  406;  People  v.  Hamm,  56  Minn.  334,  57  N.  W.  1054, 

Harris,  203  111.  272^  67  N.  E.  785,  96  22  L.R.A.  565;  Willamette  Iron  Works 

A.  S.  R.  304;  Townsend  v.  Epstein,  v.  Oregon  R.,  etc.,  Co.,  26  Ore.  224, 

93  Md.  537,  49  Atl.  629,  86  A.  S.  R.  37  Pac.  1016,  46  A.  S.  R.  620,  29 

441,  52  LR.A.  409;  Walters  v.  Haiti-  LR.A.  88. 

more,  etc.,  R  Co.,  120  Md.  644,  88  AtL  19.  Field  v.  Barling,  149  HI.  556,  37 

47,  46  LR.A.(N.S.)  1128;  Adams  v.  N.  E.  850,  41  A.  S.  R.  311  and  not^, 

Chicago,  etc.,  R.  Co.,  39  Minn.  286,  39  24  L.R.A.  406. 

N.  W.  629,  12  A.  S.  R.  644,  1  LR.A.  20.  Montgomery  First  Nat.  Bank  v. 

493;  Lamm  v.  Chicago,  etc.,  R.  Co.,  Tyson,  133  Ala.  459,  32  So.  144,  91 

45  Minn.  71,  47  N.  W.  455,  10  LR.A.  A.  S.  R.  46,  59  LR.A.  399;  Perry  v. 

268;  Gaus,  etc.,  Mfg.  Co.  v.  St.  Louis,  Castner,  124  la.  386,  100  N.  W.  84, 

€tc.,  R.  Co.,  113  Mo.  308,  20  S.  W.  658,  2    Ann.    Caa.    363,    66    LR.A.    160; 

35  A.  S.  R.  706,  18  LR.A.  339;  De  Jaynes  v.  Omaha  St.  R  Co.,  53  Neb. 

Geofroy  v.  Merchants,'  etc.,  R.  Co.,  631,  74  N.  W.  67,  39  L.R.A.  751 ;  Bis- 

179  Mo.  698,  79  S.  W.  386,  101  A.  S.  chof  v.  Merchants'  Nat.  Bank,  75  Neb. 

R.  524,  64  LR.A.  959;  Abendroth  v.  838,  106  N.  W.  966,  5  LR.A.(N.S.) 

Manhattan  R.  Co.,  122  N.  Y.  1,  25  N.  486  and  note;  Dill  v.  Camden,  47  N. 

E.  496,  19  A.  S.^R.  461,  11  LR.A,  J.  Eq.  421,  20  Atl.  739,  10  LR.A.  276; 

634;  Kane  v.  New  York  El.  R.  Co.,  Davis  v.  Spragg,  72  W.  Va.  672,  79 

125  N.  Y.  164,  26  N.  E.  278, 11  L.R.A.  S.  E.  652,  48  LR.A.(N.S.)  173  and 

640 ;  Egerer  v.  New  York,  etc,  R.  Co.,  note. 

130  N.  Y.  108,  29  N.  E.  95,  14  LR.A.  Note:  10  LR.A.  268. 

381  and  note;  White  v.  Northwestern  1.  Montgomery  First  Nat.  Bank  v 

North  Carolina  R.  Co.,  113  N.  C.  610,  Tyson,  133  Ala.  459,  32  So.  144,  93 
R.  C.  L  Vol.  Xlll.— 10.      145 


§  127  HIGHWAYS  13  R.  C.  L. 

conflict  of  authority  as  to  whether  an  interference  with  this  ease- 
ment constitutes  such  a  special  injury  as  will  support  a  private  action.* 
127.  Right  to  Construct  Areas,  Cellar  Ways,  and  the  Like. — 
Generally  an  abutting  owner  who  owns  the  fee  has  a  right  to  con- 
struct areawaysy  cellars,  vaults  and  similar  structures  under  the  street 
or  sidewalk,  provided  he  does  not  thereby  interfere  with  the  public 
easement,'  or  violate  any  ordincmce  or  regulation  of  the  munic- 
ipality ;  *  and  an  ordinance  requiring  him  to  procure  a  permit  and 
pay  a  fee  to  the  city  for  so  doing  is  invalid.*  This  right,  however, 
is  subject  to  reasonable  regulations  on  the  part  of  the  municipal- 
ity.' Some  courts  hold  that,  in  the  absence  of  a  statutory  provision 
to  the  contrary,  the  abutting  owner  has  an  absolute  right  to  build 
such  structures  regardless  of  whether  the  fee  is  in  him  or  in  the 
public,  subject  only  to  the  paramount  right  of  the  public  to  use 
the  street  for  travel  and  to  have  it  kept  safe  for  that  purpose.'  But 
others  take  the  position  that  if  the  fee  is  in  the  municipality  he 
can  erect  or  maintain  such  structures  only  with  its  consent,'  and  sub- 
ject to  such  reasonable  terms  and  conditions  as  it  may  impose,'  and 
that  the  municipality  may  therefore  require  him  to  obtain  a  permit 
before  doing  so,  and  to  pay  a  stated  compensation  for  such  use,^' 
or  to  give  bond  to  indemnify  it  against  damages  which  may  be 

A.  S.  R.  46,  59  L.R.A.  399;  Perry  v.  204,  93  N.  E.  158,  139  A.  S.  R.  319, 

Castner  124  la.  380,  100  N.  W.  84,  2  20  Ann.  Cas.  539  and  note. 

Ann.  Cas.  363,  66  L.R.A.  160 ;  Bischof      6.  Allen  v.  Boston,  159  Mass.  324, 

V.  Merchants'  Nat.  Bank,  76  Neb.  838,  34  N.  £.  519,  38  A.  S.  R.  423. 

106  N.  W.  966,  5  L.R.A.(N.S.)  486;       Note:  31  L.R.A.(N.S.)  868. 

Davis  v.  Spragg,  72  W.  Va.  672,  79       7.  Adams  v.  Fletcher,  17  R.  I.  137, 

S.  E.  652,  48  L.R.A.(N.S.)  173  and  20  Atl.  263,  33  A.  S.  R.  859. 

note.  8.  Tacoma   Safety   Deposit   Co.   v. 

2.  See  infra,  par.  196.  Chicago,  247  III.  192,  93  N.  E.  153,  20 

3.  Tacoma  Safety  Deposit  Co.  v.  Ann.  Cas.  564,  31  L.R.A.(N.S.)  868 
Chicago,  247  111.  192,  93  N.  E.  153,  20  and  note;  Sears  v.  Chicago,  247  111. 
Ann.  Cas.  564,  31  L.R.A.(N.S.)  868  204,  93  N.  E.  158, 139  A.  S.  R.  319,  20 
and  note;  Sears  v.  Chicago,  247  111.  Ann.  Cas.  539  and  note;  Sherwin  v. 
204,  93  N.  E.  158, 139  A.  S.  R.  319,  20  Aurora,  257  111.  458,  100  N.  E.  938, 
Ann.  Cas.  530  and  note;  Sherwin  v.  43  L.R.A.(N.S.)  1116. 

Anrora,  257  111.  458, 100  N.  E.  938,  43  Note:  2  Ann.  Cas.  366. 

L.R.A.(N.S.)   1116;  Allen  v.  Boston,  9.  Tacoma   Safety   Deposit   Co.   y. 

159  Mass.  324,  34  N.  E.  519,  38  A.  S.  Chicago,  247  111.  192,  93  N.  E.  153, 

R.  423;  Dell  Rapids  Mercantile  Co.  v.  20  Ann.   Cas.  564,  31   L.R.A.(N.S.) 

Dell  Rapids,  11  S.  D.  116,  75  N.  W.  868  and  note;  Sherwin  v.  Aurora,  257 

898,  74  A.  S.  R.  783.  111.  458,  100   N.  E.  938,  43  L.RJL. 

Notes:    13    L.R.A.(N.S.)    906;    16  (N.S.)  1116. 

L.R.A.(N.S.)  1039;  2  Ann.  Cas.  366.  10.  Tacoma  Safety  Deposit  Co.  v. 

4.  Allen  v.  Boston,  159  Mass.  324,  Chicago,  247  111.  192,  93  N.  E.  153,  20 
34  N.  E.  519,  38  A.  S.  R.  423.  Ann.  Cas.  564,  31  L.R.A.(N.S.)  868 

5.  Tacoma  Safety  Deposit  Co.  v.  and  note;  Sears  v.  Chicago,  247  111. 
Chicago,  247  lU.  192,  93  N.  E.  153,  20  204,  93  N.  E.  158, 139  A.  S.  R.  319,  20 
Ann.  Cas.  564,  31  L.R.A.(N.S.)   868  Ann.  Cas.  539  and  note. 

%id  note;  Sears  v.  Chicago,  247  HI. 
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caused  by  its  maintenance.^^  No  compensation  can  be  required  in 
any  case  for  the  construction  of  a  vault  which  the  statute  requires 
the  abutter  to  erect  and  maintain.^'  It  has  been  held  that,  whether 
the  fee  is  in  the  municipality  or  in  the  abutting  owner,  if  an  exca- 
vation of  this  kind  is  to  be  made  beneath  the  sidewalk,  it  is  the  duty 
of  the  city  to  specify  the  kind  of  structure  to  be  erected  to  support 
the  surface  of  the  sidewalk,  and  to  require  its  specifications  to  be 
carried  out,  and  that  the  owner  of  the  premises  is  bound  to  afford 
access  to  the  proper  municipal  officers  from  time  to  time  for  the 
purpose  of  making  an  inspection.^'  Generally  abutting  owners  have 
no  right  to  construct  cellar  ways  in  the  sidewalk  so  as  to  give  access 
to  their  cellars,  unless  such  ways  are  protected  by  coverings,** 

128.  Lateral  Support* — It  has  been  held  that  the  removal  of  lat- 
eral support  from  the  adjoining  land  is  a  taking  of  the  property 
of  its  owner,**  or  that  the  duty  and  liability  of  the  municipality  in 
this  respect  is  the  same  as  that  of  an  individual,*^  so  that  though  a 
municipality  is  liable  for  injuries  resulting  to  the  soil  in  its  natural 
state,  it  is  not  liable  for  injuries  caused  to  buildings  erected  thereon.*' 
But  there  is  a  strong  line  of  authority  to  the  effect  that  the  doctrine 
of  lateral  support  obtaining  between  adjoining  landowners  does  not 
prevail  in  favor  of  a  property  owner  against  the  municipal  corpora- 
tion owning  the  adjoining  street,*®  and  that  the  municipality  is  under 
no  duty  to  preserve  the  lateral  support  of  the  land  adjoining  its 
streets  and  highways.**  Reasons  given  for  so  holding  are  that  the 
title  secured  by  the  municipality  to  a  strip  of  land  for  street  purposes 
includes  the  right  to  bring  it  to  grade;**  and  that,  with  respect  to 
the  construction  and  maintenance  of  the  public  highway,  it  exercises 
a  governmental  function  and  can  come  under  no  liability  in  its  rea- 
sonable performance  thereof.*  Under  this  rule  a  municipality  is 
not  liable  for  injuries  to  adjoining  property  or  to  structures  thereon 

11.  Tacoma  Safety  Deposit  Co.  v.  See  generally.  Adjoining  Owners, 
Chicago,  247  111.  192,  93  N,  E.  lop,  20  vol.  1,  p.  380  et  seq. 

Ann.  Cas.  564,  31  L.R.A.(N.S.)   808.       18.  Talcott  v.  Des  Moines,  134  Ta. 

12.  Note:  31  L.R.A.(N,S.)  869.  113, 109  N.  W.  311,  120  A.  S.  R.  419, 

13.  Sherwin  v.  Aurora,  207  111.  458,  12  L.R.A.(N.S.)  696  and  note. 
100  N.  E.  938,  43  L.R.A.(N.S.)  1116.       Note:  33  A.  S.  R.  465  et  seq. 

14.  Note:  2  Ann.  Cas.  366.  19.  Quiney  v.  Jones,  76  111.  231,  20 

15.  Notes:  33  A.  S.  R.  466;  68  Am.  Rep.  243;  Haverstraw  v.  Ecker- 
L.R.A.  699;  12  L.R.A.(N.S.)  697  et  son,  192  N.  Y.  54,  84  N.  E.  578,  20 
seq.  See  generally,  Eminent  Domain,  L.R.A.(N.S.)  287;  New  York  Steam 
vol.  10,  pp.  99,  168.  Co.  V.  Foundation  Co.,  195  N.  Y.  43, 

16.  Keating  v.  Cincinnati,  38  Ohio  87  N.  E.  765,  21  L.R.A.(N.S.)  470. 
St.  141,  43  Am.  Rep.  421.  Note :  33  A.  S.  R.  465  et  seq. 

Notes:    68    L.R.A.    698,    699;    12  20.  Taleott  v.  Des  Moines,  134  Ta. 

L.R.A.(N.S.)  698  et  seq.  113,  109  N.  W.  311,  120  A.  S.  R.  419, 

17.  Cincinnati  v.  Penny,  21  Ohio  St.  12  L.R.A.(N.S.)  696.  See  supra,  par. 
499,  8  Am.  Rep.  73.  86  et  seq.                                                i 

Note:  12  L.R.A.(N.S.)  700,  1,  Haverstraw  v.  Eckerson,  192  N. 
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resulting  from  the  removal  of  lateral  support,  while  making'  excava- 
tions in  a  street  for  the  purpose  of  opening  or  improving  it.*  Nor 
is  it  obliged  to  compensate  the  adjoining  owner  on  the  theory  that 
there  has  been  a  taking  of  his  property  because  a  change  of  grade 
causes  a  part  of  the  soil  of  such  property  to  fall  into  the  street.* 
And  an  abutting  owner  does  not  acquire  a  prescriptive  right  to  have 
the  buildings  and  structures  on  his  land  sustained  by  the  lateral 
support  of  the  soil  in  the  street,  by  the  mere  failure  of  the  city  to 
remove  the  soil  within  such  time  as  would,  in  a  proper  case,  afford 
evidence  of  a  prescriptive  right  against  an  individual.*  It  has  been 
held  that  this  rule  applies  only  where  the  improvement  is  for  a 
street  use,  and  that  abutting  owners  are  entitled  to  compensation 
for  injuries  resulting  from  the  removal  of  lateral  support  in  the 
construction  of  an  improvement  not  for  a  street  use,  even  though 
it  is  for  a  public  use,  as  in  the  case  of  the  construction  of  a  rapid 
transit  subway.*  So  the  municipality  is  liable  where  it  acts  outside 
the  scope  of  its  authority  in  making  the  improvement,®  or  where 
the  injury  results  from  tJie  negligent  manner  in  which  the  work  is 
performed.'  And  it  has  been  held  that  where  the  municipality 
encroaches  upon  the  abutting  property,  and  deprives  it  of  its  lateral 
support,  rendering  it  necessary  to  construct  slopes  or  retaining  walls 
outside  of  the  lines  of  the  street,  the  owner  is  entitled  to  any  actual 
damage  sustained.®  Liability  is  sometimes  imposed  upon  munic- 
ipalities by  statute,*  and  constitutional  provisions  requiring  compen- 
sation to  be  made  where  private  property  is  damaged  for  public  use 
are  generally  held  to  authorize  a  recovery.^®    As  against  a  wrong- 

Y.  64,  84  N.  B.  578,  20  L.R.A.(N.S.)  Notes:  33  A.  S.  E.  465,  460;  68 
287.  L.R.A.  699. 

2.  Johnson  v.  St.  Louis,  172  Fed.  31,       4.  Quincy  v.  Jones,  76  Til.  231,  20 
96  C.  C.  A.  617, 18  Ann.  Cas.  949  and   Am.  Rep.  243.    See  generally,  Adjoin- 
note;  Quincy  v.  Jones,  76  111.  231,  20   ino  Landowners,  vol.  1,  p.  382. 
Am.  Rep.  243;  Taylor  v.  St.  Louis,  14       5.  In  re  Rapid  Transit  R.  Corners, 
Mo.  20,  55  Am.  Dec.  89  (overruled  by  197  N.  Y.  81,  90  N.  E.  456,  18  Ann. 
Thurston  v.  St.  Joseph,  51  Mo.  510, 11   Cas.  366,  36  L.RA.(N.S.)   647. 
Am.  Rep.  463)  and  note;  Radcliff  v.       6.  Note:  68  L.R.A.  700. 
Brooklyn,  4  N.  Y.  195,  53  Am.  Dec       7.  Keating  v.   Cincinnati,  38   Ohio 
357.  St.  141,  43  Am.  Rep.  421. 

Notes:  33  A.  S.  R.  465,  466;  101       Note:  68  L.R.A.  700. 
A.  S.  R.  Ill;  68  L.R.A.  699;  12  L.R.A.       8.  Wallenberg  v,  Minneapolis,  111 
(N.S.)  697.  Minn.  471,  127  N.  W.  422,  856,  20 

3.  Fellowes  v.  New  Haven,  44  Conn.  Ann.  Cas.  873. 

240,  26  Am.  Rep.  447;  Talcott  v.  Des  9.  In  re  Rapid  Transit  R.  Com'rs, 
Moines,  134  la.  113,  109  N.  W,  311,  197  N.  Y.  81,  90  N.  E.  456,  18  Ann. 
120  A.  S.  R.  419,  12  L.R.A.(N.S.)  696  Cas.  366,  36  L.RA.(N.S.)  W7. 
and  note;  Taylor  v.  St.  Louis,  14  Mo.  Note:  68  L.RA.  700,  701. 
20,  55  Am.  Dec.  89  (overruled  by  10.  Wallenberg  v.  Minneapolis,  111 
Thurston  v.  St.  Joseph,  51  Mo.  510, 11  Minn.  471,  127  N.  W.  422,  856,  20 
Am.  Rep.  463)  and  note.  Ann.  Cas.  873;  Kunst  v.  Grafton,  67 
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doer,  an  adjoining  proprietor  is  entitled  to  the  lateral  support  of 
the  highway  for  his  buildings,  and  this  right  will  be  protected  by 
injunction.*^ 

129.  Excavations  Affecting  Lateral  Support  of  Highway. — ^The 
owner  of  land  abutting  on  a  highway  is  burdened  with  the  duty  of 
preserving  lateral  support  to  the  highway  as  constructed  and  oper- 
ated for  public  use,**  and  this  is  true  regardless  of  whether  the  fee 
of  the  street  or  highway  is  in  the  municipality  or  not.*'  If  he 
injures  the  street  by  excavating  on  his  own  land  he  is  liable  tc  other 
abutting  owners  for  any  special  injury  suffered  by  them  in  conse- 
quence thereof.**  So,  if  he  consents  to  the  placing  of  earth  on  his 
lot  as  a  lateral  support  to  the  street  when  its  grade  is  raised  above 
the  level  of  the  lot,  he  impliedly  dedicates  such  portion  of  his  lot 
to  the  public  use,  and  he  cannot  subsequently  require  a  removal 
of  the  support  or  compensation  for  the  use  of  his  property.** 

VII.  Highway  Officers 

Nature,  Powers,  and  LiabUities 

130.  Election,  Nature,  Powers,  and  Contractual  Liability. — High- 
way officers  are  generally  elective,  being  chosen  by  electors  duly 
qualified  by  statute  and  constitution.**  Where  they  constitute  a 
corporation,  sub  modo,  having  a  corporate  organization,  perpetuity 
of  succession,  and  the  like,  though  they  are  not  a  corporation  proper, 
because  they  have  no  corporate  name,  seal,  or  property,  it  has  been 
held  that  they  must  sue  and  be  sued  collectively,  by  their  proper 
names  and  official  designation ;  the  commissioners  in  office  when  the 
action  is  brought  being  the  proper  parties  defendant  in  an  action  on 
a  contract  made  with  them  officially,  and  not  those  in  office  when 
the  contract  was  made.  So,  it  is  held,  road  officers  are  not  person- 
ally liable  on  contracts  made  by  them  for  the  public  unless  an  intent 
to  bind  themselves  is  clearly  apparent.*'  Where  the  performance 
of  a  duty  by  a  highway  officer  is  dependent  on  the  exercise  of  judg- 
ment and  discretion,  Uiat  judgment  or  discretion  will  not  be  inter- 

W.  Va.  20,  67  8.  B.  74,  26  L.R.A.  Y.  54,  84  N.  E.  678,  20  L.R.A.(N.S.) 

(N.S.)  1201.  287. 

Notes:  33  A.  8.  R.  466;  68  L.R.A.  14.  Note:  68  L.R.A.  707. 

700;  12  L.R.A.(N.S.)  697  et  seq.;  18  15.  WUliams  v.  Hudson,  130  Wis. 

Ann.  Cas,  956.  297,  110  N.  W.  239,  12  L.R.A.(N.S.) 

11.  Note:  101  A.  8.  R.  111.  727. 

12.  Haveistraw  v.  Eckerson,  192  N.  16.  Allison  v.  Blake,  57  N.  J.  L.  6, 
Y.  54,  84  N.  E.  578,  20  L.R.A,(N.S.)  29  Atl.  417,  25  L.R.A.  480.  See  gen- 
287  and  note;  New  York  Steam  Co.  erally.  Elections,  vol.  9,  pp.  1023  et 
V.  Foundation  Co.,  195  N.  Y.  43,  87  seq. 

N.  E.  765,  21  L.R.A.(N.S.)  470.  17.  Miller  v.  Ford,  4  Rich,  L.  (S. 

13.  Haverstraw  v.  Eckerson,  192  N.  C.)  376,  66  Am,  Dec.  687. 
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fered  with  or  controlled  by  the  writ  of  mandamus.  Thus,  a  highway 
officer  to  whom  is  given  the  power  of  determining  whether  or  not 
a  license  shall  be  issued  in  any  particular  case  to  authorize  the  dig- 
ging up  of  any  part  of  a  street  or  the  placing  of  temporary  obstruct 
tions  thereon,  will  not  be  compelled  by  mandamus  to  issue  such  a 
license.  If,  however,  he  bases  a  refusal  to  issue  it  on  a  reason  which 
lies  outside  the  scope  of  his  duty,  and  which  he  has  no  right  to 
consider,  then  mandamus  will  issue  to  compel  him  to  hear  and  deter- 
mine the  petition  for  such  license  in  the  manner  in  which  he  should 
have  heard  and  determined  it  originally,^®  Some  courts  hold  that 
mandamus  does  not  lie  to  compel  highway  officers  to  remove  obstruc- 
tions in  streets  or  highways  and  to  keep  the  same  open,  particularly 
where  no  special  injury  to  the  relator  is  alleged,  on  the  ground  that 
there  is  an  adequate  remedy  by  indictment.**  Others,  however, 
hold  that  it  lies  under  such  circumstances  where  the  duty  of  removal 
is  imperatively  imposed  upon  the  officer  and  it  clearly  appears  that 
the  obstruction  is  in  an  existing  public  highway  and  makes  travel 
thereon  impossible.^*  It  has  been  held  that  since  it  is  prima  facie 
the  duty  of  the  mayor  and  city  council  to  keep  the  streete  free  from 
all  obstructions  for  the  benefit  of  the  public,  the  performance  of 
such  duty  may  bo  compelled  by  any  citizen  by  writ  of  mandamus 
without  showing  that  he  has  any  legal  interest  in  the  action.*  Officers 
of  a  municipality  may  become  criminally  liable  for  failure  to  fulfil 
the  requirements  of  a  law  imposing  upon  them  the  duty  of  keep- 
ing streets  and  highways  in  repair.*  And  county  authorities  may 
be  indicted  for  maintaining  a  public  nuisance  in  not  keeping  a  high- 
way bridge  in  repair.* 

131.  Liability  for  Injuries  Generally,— Sometimes  highway  officers 
are  held  personally  liable  to  individuals  for  injuries  resulting  from 
their  failure  to  keep  the  way  in  repair,  generally  on  th6  theory  that 
their  duties  in  this  regard  are  purely  ministerial.^    But  it  is  held  that 

18.  French  v.  Jones,  101  Mass.  522,  Pac.  707,  77  A.  S.  R.  171;  Anne  Arun- 
78  N.  E.  118,  7  L.R.A.(N.S.)  525.  del  County  v.  Duckett,  20  Md.  468,  83 

19.  Reading  v.  Com.,  11  Pa.  St.  196,  Am.  Dec.  557  and  note;  Eyler  v.  Al- 
51  Am.  Dec.  534.  legany  County,  49  Md.  257,  33  Am. 

20.  Brokaw  v.  Bloominarton  Tp.  Rep.  249;  Tliolkes  v.  Decock,  125  Minn. 
Hiorhway  Cora'rs,  130  111.  482,  22  N.  507,  147  N.  W.  648,  52  L.R.A.(N.S.) 
E.  596,  6  L.R.A.  161  and  note.  142  and  note;  Maltson  v.  Astoria,  39 

Note:  Ann.  Cas.  1914D  534.  Ore.  577,  65  Pac.  1066,  87  A.  S.  R. 

1.  People  V.  Harris,  203  111.  272,  67  687;  Batdorff  v.  Oregon  City,  53  Ore. 
N.  E.  785,  96  A,  S.  R.  304.  402,  100  Pac.  937,  18  Ann.  Cas.  287; 

2.  Russell  V,  Monroe,  116  N.  C,  720,  Pendlebury  v.  Greenhalph,  1  Q.  B.  D. 
21  S.  E.  550,  47  A.  S.  R.  823.  36,  45  L.  J.  Q.  B.  3,  33  L.  T.  N.  S. 

Note:  20  L.R.A.(N.S.)  526.  472,  34  W.  R.  98,  12  Eng.  Rul.  Cas. 

3.  Blue  Grass  Traction  Co.  v.  Orover,  700. 

135  Ky.  685,  123  S.  W.  264,  135  A.  Notes:  95  A.  S.  R.  81,  82,  84;  22 
S.  R.  498.  L.R.A.  824  et  seq.;   52  L.R.A.(N.S.) 

4.  Doeg  V.  Cook,  126  Cal.  213,  58  146;  12  Eng.  Rul.  Cas.  716,  717. 
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they  are  exonerated  by  lack  of  funds  available  for  repair,*  or  by 
absence  of  notice  of  the  defect,  except  in  cases  where,  had  they  been 
reasonably  diligent,  they  would  have  known  of  it*  An  officer  cannot 
be  held  personally  liable  for  the  acts  of  his  predecessors  or  succes* 
sors.'  And  in  some  jurisdictions  he  is  not  personally  liable  for  inju- 
ries resulting  from  his  negligent  failure  to  perform  the  duties  of 
his  office,*  nor  for  the  general  injury  sufiFered  by  the  public  by  reason 
of  his  negligent  performance  of  his  duties.*  A  still  broader  exemp- 
tion is  sometimes  based  on  the  ground  that  the  officer's  services  are 
not  voluntary,^*  or  that  he  is  required  to  serve  without  compensa- 
tionJ^  He  is  not  necessarily  rendered  liable  by  the  fact  that  he 
might  be  indicted  for  maintaining  a  public  nuisance  because  of  the 
defect  or  obstruction  by  reason  of  which  the  injury  resulted.^*  But 
it  seems  that  except  under  some  special  statutory  provision,  he  can 
have  no  greater  exemption  than  is  granted  to  a  city  or  town  which 
neglects  to  perform  the  public  duties  imposed  upon  it,^*  and  that  he 
is  Uable  for  injuries  to  persons  on  the  highway  resulting  from  his 
personal  negligence.  ^^  An  action  for  damages  resulting  from  a  neg- 
lect to  make  repairs  will  not  lie  against  a  mere  subordinate  agent 
whose  duty  it  is  to  execute  the  orders  of  other  officers,  the  right 
of  action  in  such  case,  if  any,  being  against  the  superior  officers*^* 

6.  Anne  Arundel  County  Com'rs  v.  C.  345,  62  L.  J.  Q.  B.  65,  67  L.  T. 
Duckett,  20  Md.  468,  83  Am.  Dec.  557  N.  S.  486,  12  £ng.  RuL  Cas.  705  and 
and  note;  Batdorff  v.  Orea;on  City,  53  note. 

Ore.  402,  100  Pac  937,  18  Ann.  Cas.  Notes:  95  A.  S.  R.  82;  52  L.R.A. 
287.  (N.S.)  143  et  seq. 

Notes :  40  Am.  Dec.  309 ;  83  Am.       9.  Moynihan  v.  Todd,  188  Mass.  301, 
Dec    565;    22    L.R.A.   828,    829;    52  74  N.  E.  367,  108  A.  S.  R.  473. 
L.R.A.{N.S.)  145,  146;  12  Eng.  Rul.       10.  Dunlap  v.  Knapp,  14  Ohio  St. 
Cas.  716.  64,  82  Am.  Dec.  468;  Daniels  v.  Hath- 

6.  Notes:  83  Am.  Dec.  566;  22  away,  65  Vt,  247,  26  AU.  970,  21 
L.R.A.  829;  52  L.R.A.(N.S.)  146.        L,R.A.  377. 

7.  Notes:  22  L.RA..  833;  52  L.R.A.  Notes:  83  Am.  Dec.  565;  52  L.R.A. 
(N.S.)  151.  (N.S.)  145. 

8.  Worden  v.  Witt,  4  Idaho  404,  39  11.  Daniels  v.  Hathaway,  65  Vt.  247, 
Pac.  1114,  95  A.  S.  R.  70  and  note;  26  Atl.  970,  21  L.RA..  377. 
Schneider  v.  Qahill,  (Ky.)  127  S.  W.  12.  Blue  Grass  Traction  Co.  v. 
143,  27  L.R.A.(N.S.)  1009  and  note;  Grover,  135  Ky.  685,  123  S.  W.  264, 
Butman  v.  Newton,  179  Mass.  1,  60  135  A.  S.  R.  498;  Chosen  Freeholders 
N.  E.  401,  88  A.  S.  R.  349;  Moynihan  v.  Strader,  18  N.  J.  L.  108,  35  Am. 
V.  Todd,  188  Mass.  301.  74  N.  E.  367,  Dec.  530. 

108  A.  S.  R.  473;  Chosen  Freeholders  13.  Moynihan  v.  Todd,  188  Mass. 
V.  Strader,  18  N.  J.  L.  108,  35  Am.  301,  74  N.  E.  367,  108  A.  S.  R.  473. 
Dec.  530  and  note;  Dunlap  v.  Knapp,       14.  Mo3mihan   v.   Todd,   188   Mass. 

14  Ohio   St.   64,  82   Am.   Dec.  468 ;  301,  74  N.  E.  367,  108  A.  S.  R.  473. 
Daniels  v.  Hathaway,  65  Vt.  247,  26       Notes:  95  A.  S.  B.  82;  52  L.R.A. 
Atl.   970,   21    L.R.A.   377   and   note;   (N.S.)  151. 

Bates  V.  Homer,  65  Vt.  471,  27  Atl.  15.  Bartlett  v.  Crozier,  17  Johns. 
134,  22  L.R.A.  824  and  note;  Cowley  (N.  Y.)  439,  8  Am.  Dee.  428  and 
V*  Newmarket  Local  Board,  [1892]  A.   note* 
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It  has  been  held  that  where  the  injury  is  oocasioned  by  the  separate 
but  concurrent  negligence  of  two  or  more  officers  at  one  and  the 
same  time,  all  may  be  joined  as  defendants  in  an  action  for  dam- 
ages, and  that  where  this  is  done  the  sureties  on  the  official  bond 
of  one  of  them  may  also  be  joined.**  Usually  the  liability  under 
such  circumstances  is  joint  and  several.*'  In  some  states  a  town 
has,  by  statute,  a  remedy  over  against  the  surveyor  of  highways, 
through  whose  fault  or  neglect  the  way  came  to  be  in  a  defective 
condition,  in  a  case  where  it  has  been  fined  for  allowing  a  way  to 
be  out  of  repair.*^ 

132.  Injuries  to  Property, — Highway  officers  are  not  personally 
liable  for  acts  done  honestly  in  the  exercise  of  the  discretion  which 
the  law  gives  them,  even  though  that  discretion  be  exercised  so  mis- 
takenly as  to  work  an  injury  to  private  property. *•  They  are  pro- 
tected, however,  only  while  acting  within  the  limits  of  their  author- 
ity, and  if  under  the  color  of  their  office  they  exceed  the  power 
which  the  law  has  conferred  upon  them,  they  cannot  shelter  them- 
selves under  the  plea  that  they  are  public  agents.*®  For  example, 
they  are  liable  where  they  lay  out  a  road  through  a  yard  or  inclo- 
sure  without  the  consent  of  the  owner  thereof,  and  the  statute  pro- 
hibits their  doing  so  without  such  consent,*  or  where  they  divert 
water  from  its  natural  course  and  cast  it  upon  private  property  even 
though  they  act  in  good  faith.*  They  are  also  personally  liable  if 
they  enter  upon  lands  for  the  purpose  of  laying  out  or  establishing 
highways  under  void  proceedings  instituted  for  that  purpose,  or  while 
attempting  without  authority  to  alter  the  location  of  a  regulaily  estab- 
lished highway,  or  where,  in  laying  out  a  highway,  they  deviate 
from  their  course  and  include  lands  lying  outside  of  the  established 
lines  of  the  way.  But  they  are  not  liable  for  a  deviation  caused  by 
the  mistake  of  a  competent  surveyor,  and  may  escape  liability  for 
slight  deviations  under  the  doctrine  de  minimis.*  Generally  they 
are  liable  if  they  act  recklessly  or  wantonly,  or  with  a  malicious 

16.  Doeg  V.  Cook,  126  Cal.  213,  58  160,  38  N.  E.  206,  42  A.  8.  R.  707; 
Pac.  707,  77  A.  S.  R.  171.  Wrightsel  v.  Fee,  76  Ohio  St.  629,  81 

17.  Robinson  v.  Rohr,  73  Wis.  436,  N.  E.  975,  13  L.R.A.(N.S.)  233  and 
40  N.  W.  668,  9  A.  S.  R.  810,  2  L.R.A.  note;  Yealy  v.  Fink,  43  Pa.  St.  212, 
366.  82  Am.  Deo.  656. 

Note:  83  Am.  Dec.  566.  Notes:  95  A.  S.  R.  84,  85;  22  L.RJL 

18.  Butman  v.   Newton,  179  Mass.  826. 

1,  60  N.  E.  401,  88  A.  S.  R.  349.  1.  Beardslee  v.  Dolge,  143  N.  Y.  160, 

19.  Packard  v.  Voltz,  94  la.  277,  62  38  N.  E.  205,  42  A.  S.  R.  707. 

N.  W.  757,  58  A.  S.  R.  396;  Yealy  2.  Wrightsel  v.  Fee,  76  Ohio  St  629, 
V.  Fink,  43  Pa.  St.  212,  82  Am.  Dec  81  N.  E.  975,  13  L.R.A.(N.S.)  233 
556.  and  note. 

Notes:  22  L.R.A.  824  et  seq.;  62  3.  Note:  13  L.R.A.(N.S.)  233  d 
L.R.A.(N.S.)  145.  seq. 

20.  Beardslee  v.  Dolge,  143  N.  Y. 
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purpose  to  invade  private  right;  *  though,  it  seems,  notice  does  not 
of  itself  carry  liability  where  the  acts  complained  of  are  within  the  rule 
of  exemption  on  the  ground  of  discretion.*  Officers  and  employees 
are.  not  personally  liable  for  injuries  to  property  resulting  from  work 
done  by  them  pursuant  to  the  orders  of  a  board  or  other  tribunal 
to  whom  the  matter  of  construction  or  improving  the  highways  is 
intrusted  by  law.^  So  a  road  overseer  who  opens  a  road  pursuant 
to  an  order  of  the  county  court  to  which  the  statute  gives  jurisdiction 
over  the  roads  in  the  county  is  not  personally  liable  in  trespass  to 
the  owner  of  the  property  regardless  of  how  irregular  or  erroneous 
the  proceedings  in  which  such  order  issued  may  be.^  Nor  are  munic- 
ipal officers  and  employees  who  do  the  actual  work  of  grading  a  street 
pursuant  to  the  direction  of  the  proper  municipal  authorities  tres- 
passers or  individual  wrongdoers  so  as  to  render  them  individually 
liable  to  abutting  owners  for  the  resulting  damages,  though  the  pre- 
scribed legal  steps  were  not  taken  in  ordering  the  improvement  to 
be  made,  where  they  act  in  good  faith  and  the  improvement  is  one 
which  the  mimicipality  has  power  to  order.®  And  persons  employed 
by  a  town  to  make  repairs  in  a  highway  which  cause  a  change  in 
the  grade  are  not  liable  to  the  owner  of  abutting  land  damaged 
thereby,  if  they  act  within  the  scope  of  their  authority,  under  vote 
of  the  town,  xrhich  itself  has  power  to  make  such  repairs.*  Though 
parts  of  a  cau^way  were  built  at  different  times  and  by  different 
defendants,  it  may  be  found  that  a  resulting  injury  was  the  joint 
act  of  all ;  where  it  appears  that  all  the  work  was  done  in  pursuance 
of  a  common  design  the  acts  of  one  may  be  regarded  as  the  acts  of 
all.**  An  agreement  by  a  highway  officer  to  indemnify  a  person 
working  under  him  in  case  he  is  held  liable  for  damages  to  prop- 
erty resulting  from  work  which  the  officer  requires  him  to  do  is 
valid  and  enforceable,  if  it  is  relied  on  in  good  faith,  and  in  the 
reasonable  and  honest  belief  that  the  officer  had  a  right  to  direct 
the  work  to  be  done.** 

133.  Liability  for  Acts  of  or  Injuries  to  Employees. — Some  courts 
hold  that  a  highway  officer  is  not  personally  liable  for  injuries  results 
ing  from  the  negligence  or  misfeasance  of  those  working  under  him,** 

4.  Yealy  v.  Fink,  43  Pa.  St.  212,  82       9.  Note :  95  A.  S.  R.  85. 

Am.  Dec.  556.  10.  Yealy  v.  Fink,  43  Pa.  St.  212, 

Notes:  95  A.  S.  R.  85;  22  L.R.A.  82  Am.  Dec.  556. 

830  et  seq.  11.  Hoek  v.  Allendale  Tp.,  161  Mich. 

5.  Packard  v.  Voltz,  94  la.  277,  62  571,  126  N.  W.  987,  21  Ann.  Cas.  118 
N.  W.  757,  58  A.  S.  R.  396,  and  note. 

6.  Note :  22  L.R.A.  829.  12.  Bowden  v.  Derby,  97  Me.  536, 

7.  Yeager   v.    Carpenter,    8    Leigh  55  Atl.  417,  94  A,  S.  R.  516,  63  L.RA. 
(Va.)   454,  31  Am.  Dec.  665.  223;  Moynihan  v.  Todd,  188  Mass.  301, 

8.  Wallenberg  v.  Minneapolis,  111  74  N.  E.  367,  108  A.  S.  R.  473. 
Minn.  471,  127  N.  W.  422,  856,  20  Notes:  22  L.RA..  834;  62  L.R.A. 
Ann.  Cas.  873.  (N.S.)  15L 
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even  though  he  selecta  and  may  discharge  them.^*  But  in  other 
jurisdictions  a  contrary  rule  has  been  adopted  on  the  theory  that 
the  officer  acts  in  a  ministerial  capacity  in  doing  the  work.**  Gen- 
erally, such  an  officer  is  bound  to  exercise  reasonable  care  in  aelectr 
ing  a  reasonably  safe  place  for  those  under  him  to  work,  and  is 
liable  for  injuries  resulting  to  them  by  reason  of  his  failure  to  do  so. 
He  is  also  bound  to  see  that  appliances  furnished  by  him  for  doing 
the  work  are  reasonably  safe  and  suitable,  and  so  maintained,  even 
though  he  is  under  no  obligation  to  furnish  them.  But  he  is  not 
liable  to  an  employee  injured  through  want  of  care  on  the  part 
of  other  employees  in  the  absence  of  a  showing  that  he  failed  to 
exercise  reasonable  care  in  the  selection  of  the  latter.*^ 

Liability  of  Mwaicipal  and  QiwsirMvmcipal  Corporations  for  Acts  of 

Officers  and  Employees 

134.  In  GeneraL^-The  authorities  agree  that  two  classes  of  gen- 
eral duties  are  in^posed  upon  a  municipal  corporation.  One  is  gov- 
ernmental, and  the  municipality  is  not  liable  for  negligence  of 
employees  occurring  in  the  performance  thereof.  The  other  is  pri- 
vate and  corporate,  and  the  municipality  is  liable  for  negligence 
of  employees  occurring  in  the  performance  thereof.**  The  conflict 
in  regard  to  the  liability  of  municipalities  for  negligence  of  their 
employees  in  caring  for  and  repairing  their  streets  grows  out  of  a  dif- 
ference of  opinion  on  the  part  of  the  courts  as  to  whether  the  particu- 
lar duty  which  such  employees  were  engaged  in  performing  at  the  time 
belongs  to  the  one  class  or  the  other.*'  Generally,  the  duty  of  caring 
for  the  streets  is  regarded  as  a  private  and  corporate  one,  and  the 
municipality  is,  therefore,  held  liable  for  injuries  to  persons  or  prop- 
erty resulting  from  the  negligence  of  its  officers,  in  the  exercise  of 
such  powers  and  the  performance  of  such  duties.*^    But  details  in  the 

13.  Bowden  v.  Derby,  97  Me.  536,  Notes:  30  A.  8.  R.  376  ct  acq.;  1 
55  Atl.  417,  94  A.  S.  R.  516,  G3  L.RA.  L.R.A.(N.S.)  6G6  et  seq.;  6  L.K.A. 
223.  (N.S.)  1090. 

14.  Anne  Arundel  County  v.  Duvall,  18.  Denver  v.  Maurer,  49  Colo.  209, 

54  Md.  350,  39  Am.  Rep.  393 ;  Robin-  106  Pac.  875, 135  A.  S.  R.  210 ;  Welter 
son  V.  Rohr,  73  Wis.  436,  40  N.  W.  v.  St.  Paul,  40  Minn.  460,  42  N.  W. 
668,  9  A.  S.  R.  810,  2  L.R.A.  366.         92,  12  A.  S.  R.  752;  Barree  v.  Cape 

Note:  29  L.R.A.  833  ef  seq.  Girardeau,  197  Mo.  382,  95  S.  W.  330, 

15.  Bowden  v.  Derby,  97  Me.  536,  114  A.  S.  R.  763,  6  L.R.A.(N.S.)  1090 

55  Atl.  417,  94  A.  S.  R.  516,  63  L.R.A.  and  note;  Sewell  v.  Coboes,  75  N.  Y. 
223.  See  generally,  Master  and  Serv-  45,  31  Am.  Rep.  418;  Hewitt  v.  Seattle, 
ANT.  62  Wash.  377, 113  Pac.  1084, 32  L.RA. 

16.  See  Municipal  Corporations.      (N.S.)  632. 

17.  Denver  v.  Maurer,  47  Colo.  209,  Notes:  108  A.  S.  R.  167;  20  L.R.A. 
106  Pac.  875,  135  A.  S.  R.  210;  Lloyd  (N.S.)  544  et  seq.;  21  Amu  Cas.  1346. 
V.  New  York,  5  N.  Y.  369,  55  Am.  Dec 

347  and  note. 
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performance  of  such  duties  may  partake  wholly  or  partly  of  the 
nature  of  governmental  duties,  as  for  example,  duties  performed  in 
the  presentation  of  public  health.  And  a  municipality  may  be  im- 
mune from  negligence  occurring  in  the  performance  of  a  detail  in 
one  cla^  of  duties,  while  it  would  be  liable  for  negligence  in  the 
performance  of  a  like  detail  in  another  class.  Tlius,  while  it  would 
not  be  liable  for  the  negligence  of  its  firemen  in  stretching  a  hose 
on  a  sidewalk  while  using  it  to  put  out  a  fire,  it  may  be  liable  for 
the  negligence  of  employees  in  stretching  a  hose  on  the  sidewalk 
while  using  it  in  the  care  of  its  streets,  or  in  flushing  its  seweta.^* 
Municipalities  have  been  held  liable  for  the  negligence  of  the  em- 
ployees of  the  water  department  in  leaving  an  excavation  in  a  street 
open  and  unguarded,-^  and  for  injuries  resulting  from  the  negli- 
gence of  municipal  officers  or  employees  in  felling  trecs.^  Gener- 
ally, if  the  officers  of  a  city  fail  to  keep  the  streets  in  a  safo  con- 
dition for  public  travel,  a  person  who  suffers  damage  and  is  free 
from  fault  can  maintain  an  action  against  the  city  for  damages 
sustained  by  reason  of  their  neglect  of  duty.*  A  city  has  been  held 
to  be  liable  for  the  negligence  of  its  health  officers  in  charge  of 
a  dumping  ground,  maintained  by  it  as  a  place  for  depositing  refuse 
collected  from  its  streets  and  alleys  and  from  private  property,  where 
they  allow  fire  to  spread  therefrom  and  destroy  private  proparty.' 
And  the  duty  of  the  municipality  to  keep  its  streets  in  safe  condi- 
tion has  been  held  to  extend  to  the  use  of  the  street  by  its  employees 
engaged  in  the  care  of  the  streets,  so  as  to  render  it  liable  for  injury 
to  a  pedestrian  who  is  run  down  by  the  negligent  operation  of  an 
automobile  driven  by  its  street  superintendent  while  he  is  engaged 
in  the  performance  of  his  duty  as  such  superintendent.*  On  the 
other  hand  there  is  authority  to  the  effect  that  a  city  is  not  liable 
for  the  negligent  act  of  its  fireman  in  so  opening  the  door  to  an 
engine-house  as  to  strike  and  injure  a  pedestrian  on  the  sidewalk,* 
nor  for  injuries  occasioned  to  a  traveler  by  being  thrown  into  the 
water,  through  the  negligence  of  the  gateman  or  draw  tender  of  a 
drawbridge.*  In  some  jurisdictions  it  is  held  that  the  repair  and 
maintenance  of  highways  is  a  public  and  not  a  corporate  duty,  and 
hence  that  the  municipality  is  not  liable  for  injuries  resulting  from 
the  negligence  of  its  employees  in  doing  the  work.'    Under  this  rule 

19.  Denver  v.  Maurer,  47  Colo.  209,  86  Pae.  1027,  119  A.  S.  R.  293,  11 
106  Pac.  875, 135  A.  S.  R.  210.  Ann.  Cas.  187,  6  L.R.A.(N.S.)   1013. 

20.  Wilson  v.  Troy,  135  N.  Y.  96,  4.  Hewitt  v.  Seattle,  62  Wash.  377, 
32  N.  E.  44,  31  A.  S.  R.  817, 18  L,R.A.  113  Pac.  1084,  32  L.R.A.(N.S.)  632. 
449.  6.  Kies  v.  Erie,  135  Pa.  St.  144,  19 

1.  Notes:  16  Ann.  Cas.  837;  Ann.  Atl.  942,  20  A.  S.  R.  867. 
Cas.  1913A  788.  6.  Note:  20  A.  S.  R.  868. 

2.  See  infra,  par.  258  et  seq.  7.  Note:  6  L.R.A.(N.S.)  1090. 

3.  Denver  v.   Davis,   37   Colo.   370, 
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it  is  not  liable  for  injuries  caused  by  frightening  a  horse  through 
the  negligent  handling  of  a  steam  roller  while  engaged  in  repairing 
its  streets.^  Nor  is  an  abutting  owner  entitled  to  recover  damages 
for  an  injury  to  his  land  which  is  attributable  to  the  negligence  of 
the  officers  of  the  mimicipality  in  repairing  a  street  or  highway*. 
And  it  has  been  held  that  a  city  exercises  its  police  power  in  clear- 
ing an  alley  of  weeds,  so  that  it  is  not  responsible  for  negligence 
in  the  performance  of  the  work  by  one  whom  it  has  employed  for 
that  purpose,  which  results  in  the  injury  of  a  child  attracted  there 
by  his  operations.^^  But  some  courts  hold  that  even  if  the  repair  of  a 
highway  is  to  be  regarded  as  a  governmental  function,  the  munici- 
pality is  liable  for  the  negligence  of  its  officers  or  employee^  which 
results  in  the  direct  invasion  of  the  private  rights  of  an  adjacent 
landowner.** 

135.  Liability  as  Dependent  on  Status  of  Wrongdoer. — Some  courts 
hold  that  the  oflicials  upon  whom  the  duty  of  constructing,  main- 
taining, or  repaying  highways  within  the  boundaries  of  a  municipal 
or  quasi-municipal  corporation  is  imposed  by  law,  are  public  officers 
rather  than  servants  of  the  corporation,  and  hence  that  it  is  not  liable 
for  injuries  caiised  by  their  negligence  in  the  performance  of  their 
work,**  provided  they  act  within  the  scope  of  their  official  duties.*' 
This  is  equally  true  though  the  officer  is  appointed  by  the  munici- 
pality, where  he  performs  only  the  duties  fixed  by  the  statute  accord- 
ing to  the  discretion  reposed  in  him,  and  not  according  to  the  munic- 
ipal officials.**  The  municipality  does  not  incur  liability  because  its 
mayor  assists  in  superintencUng  the  work ;  *'  or  because  it  is  obliged 
to  pay  for  the  work,**  or  has  appropriated  money  for  that  purpose,*' 
or  is  induced  to  make  extraordinary  expenditures  thereon;**  or 

8.  Danville  v.  Fox,  142  Ky.  476, 134  95,  9  L.R.A.  363. 

S.  W.  883,  32  L.R.A.(N.S.)  636.  Notes:  108  A.  S.  R.  167;  21  Ann. 

9.  Note:  21  Ann.  Cas.  1346,  1347.       Cas.  1347. 

10.  HcFadden  v.  Jewell,  119  la.  321,  13.  McManus  v.  Weston,  164  Mass. 
93  N.  W.  302,  97  A.  S.  R.  321,  60  263,  41  N.  E.  301,  31  L.R.A.  174; 
L.R.A.  401.  Ilall  v.  Concord,  71  N.  H.  307,  52  Ad. 

11.  Matsumura  v.  Hawaii   County,  864,  58  L.R.A.  455. 

19  Hawaii  18,  21  Ann.  Cas.  1338.  14.  Ooddard  v.  Harpswell,  84  Me. 

12.  Ooddard  v.  Harpswell,  84  Me.  499,  24  Atl.  958,  30  A.  S.  R.  373; 
499,  24  Atl.  958,  30  A.  S.  R.  373  and  Donahue  v.  Newburyport,  211  ATass. 
note;  Anne  Arundel  County  v.  Duvall,  561,  98  N.  E.  1081,  Ann.  Cas.  1913B 
54  Md.  350,  39  Am.  Rep.  393;  Pratt  742. 

V.  Weymouth,  147  Mass.  245,  17  N.  E.  15.  Hall  ▼.  Concord,  71  N.  H.  367, 

538,  9  A.  S.  R.  691;  McManus  v.  Wes-  52  Atl.  864,  58  L.R.A.  455. 

ton,  164  Mass.  263,  41  N.  E.  301,  31  16.  Ooddard  v.  Harpswell,  84  Me. 

L.R.A.  174;  Butman  v.  Newton,  179  499,  24  Atl.  958,  30  A.  S.  R.  373. 

Mass.  1,  60  N.  E.  401,  88  A.  S.  R.  17.  Pratt  v.  Weymouth,  147  Mass. 

349;  Hall  v.  Concord,  71  N.  H.  307,  245,  17  N.  E.  538,  9  A.  S.  R.  691; 

52  Atl.  864,  58  L.R.A.  455;  Wheeler  Butman  v.  Newton,  179  Mass.  1,  60 

V.  Gilsum,  73  N.  H.  429,  62  Atl.  597,  N.  E.  401,  88  A.  S.  R.  349. 

3  L.R.A.(N.S.)  135;  Bates  v.  Rutland,  18.  Hall  v.  Concord,  71  N.  H.  367, 

62  Vt.  178,  20  Atl.  278,  22  A.  S.  R.  52  Atl.  864,  58  L.R.A.  455. 
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because  its  ofRcen  inform  the  public  officer  upon  whom  the  duty 
of  doing  the  work  is  imposed  that  the  appropriation  therefor  has  been 
made  and  that  the  work  is  for  him  to  do  when  the  proper  time 
arrives ;  ^*  or  because  it  owns  a  machine  used  in  the  work  and  by 
the  negligent  management  of  which  the  injury  was  produced ;  ^  or 
because  it  subsequently  accepts  the  work.*  But,  if  the  corporation, 
instead  of  leaving  the  maintenance  of  its  ways  to  the  public  officers 
designated  by  the  statutes,  undertakes  to  act  through  its  own  agents, 
it  is  liable  for  injuries  caused  through  their  negligence ;  •  as  where 
the  maintenance  of  street  lights  is  not  required  by  statute,  but  is 
undertaken  by  the  city  for  its  own  convenience,  the  municipality 
being  liable  for  the  negligence  of  a  superintendent  of  the  lamp  depart- 
ment appointed  by  the  municipal  authorities.* 

136.  Unaathorized  and  Unlawful  Acts. — ^As  a  general  rule  the  cor- 
poration is  not  responsible  for  the  unauthorized  and  unlawful  acts 
of  its  officers,  though  done  under  color  of  office;  it  must  further 
appear  that  they  were  expressly  authorized  or  that  they  were  done 
bona  fide  in  pursuance  of  a  general  authority  to  act  for  the  munic- 
ipality, or  that  the  act  was  adopted  and  ratified  by  the  corporation.^ 
8o  it  is  generally  held  that  a  municipality  is  not  liable  for  an 
unauthorized  wilful  trespass  committed  by  its  officers  or  servants 
in  repairing  a  highway,  as  where  trespass  is  committed  under  the 
mistaken  belief  that  the  lands  entered  are  a  part  of  the  highway.^ 
It  has  also  been  held  that  it  is  not  liable  for  injuries  to  a  traveler 
due  to  the  n^ligence  of  its  officers,  where  the  work  is  done  by  the 
officers  themselves  instead  of  being  let  by  contract  to  the  lowest  bidder 
as  required  by  law.*  On  the  other  hand,  it  is  generally  held,  with 
some  holdings  to  the  contrary,  that  the  municipality  is  liable  where 
its  officers  and  agents  commit  a  trespass  while  acting  under  its 
authority.'  Sometimes  it  is  held  liable  for  injuries  intentionally 
inflicted  by  its  agents  or  servants  while  in  the  line  of  their  employ- 
ment.* 

19.  Pratt  ▼.  Weymouth,  147  Mass.  (Mass.)  511,  31  Am.  Dec  157. 
245,  17  N.  E.  538,  9  A.  S.  R.  691.  Note :  30  A.  S.  R.  408  et  seq. 

20.  Hall  V.  Concord^  71  N.  H.  367»  See  generally,  Municipal  Corpora- 
52  Atl.  864,  58  L.R.A.  455.  tions. 

1.  Hall  V.  Concord,  71  N.  H.  367,  52       6.  Note:  21  Ann.  Cas.  1347. 

Atl.  864,  58  L.R.A.  455.  6.  Robinson  v.  Rohr,  73  Wis.  436, 

2.  Pratt   V.   Meymouth,   147   Mass.  40  N.  W.  668,  9  A.  S.  R.  810,  2  L.R.A. 
245,  17  N.  E.  538,  9  A.  S.  R.  691;   366. 

Batman  v.  Newton,  179  Mass.  1,  60  7.  Notes:   21   Ann.   Cas.  1347;   30 

N.  E.  401,  88  A.  S.  R.  349;  Donahue  A.  S.  R.  407  et  seq. 

T.  Newbaryport,  211  Mass.  561,  98  N.  8.  Barree  v.  Cape  Girardean,  197 

S.  1081,  Ann.  Cas.  1913B  742.  Mo.  382,  95  S.  W.  330,  114  A.  S.  E. 

3.  Dickinson  v.  Boston,  188  Mass.  763,  6  L.R.A.(N.S.)  1090. 

595,  75  N.  E.  68,  1  LJtA.(NJ3.)  664.       Note:  30  A«  8.  B.  407  et  seq. 

4.  Thayer     v.     Boston,     19     Pick. 
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137.  Liability  of  Counties,  Townships,  and  Towns. — ^A  county  is 
liable  for  acts  done  by  its  road  officer  in  the  proper  and  necessary 
exercise  of  the  authority  conferred  on  him  by  law.  So  it  is  liable 
.  for  the  value  of  timber  taken  by  a  road  officer  from  adjoining  prop- 
erty for  use  in  the  highway,  pursuant  to  statutory  authority.*  There 
is  a  conflict  of  authority  as  to  the  liability  of  a  county  or  township 
for  the  wrongful  or  negligent  acts  of  its  officers  or  employees.*^  In 
the  absence  of  a  statute  imposing  such  liability,  these  subdivisions 
of  the  state  are  not  liable  for  injuries  to  persons  or  property  result- 
ing from  the  negligence  of  their  officers  or  employees,^*  nor  for  tres- 
passes committed  by  them,**  nor  for  their  acts  in  creating  a  nui- 
sance.*' Under  this  rule,  a  town  is  not  liable  for  injuries  received 
by  an  employee  while  repairing  a  highway,  and  caused  by  the  negli- 
gence of  a  town  officer,  if  the  repairs  are  being  made  in  the  perform- 
ance of  a  statutory  duty  imposed  on  the  town  or  its  officers,  and 
this  is  equally  true  where  the  authority  conferred  on  the*  town  is 
permissive  merely  and  not  mandatory.**  Nor  is  a  township  obli- 
gated to  indemnify  a  third  person  for  a  tresspass  committed  by  him 
at  the  command  of  one  of  its  highway  officei^s.**  In  some  jurisdic- 
tions towns  and  counties  are  liable  in  cases  of  trespass  or  negligence 
to  the  same  extent  as  a  city  would  be.**  It  has  been  held  that  a  town 
is  not  bound  to  take  active  measures  to  protect  private  property  from 
the  consequences  of  the  negligent  act  of  a  public  officer  in  attempting 
to  protect  its  highway  from  the  effects  of  an  ice  jam  outside  the 
limits  of  the  highway  which,  combined  with  the  ice,  threatens  the 
destruction  of  such  property,  even  if  it  has  a  right  to  do  so,  and 
hence  its  mere  failure  to  take  action  is  not  actionable  negligence.*' 
The  rules  as  to  the  liability  of  townships  and  counties  for  injuries 
to  travelers  as  a  result  of  the  failure  of  their  officers  to  repair  high- 
ways, and  to  keep  them  in  a  safe  condition  for  travel,  are  considered 
elsewhere  in  this  article.*® 

9.  Watkins  v.  Walker  County,  18  N.  W.  757,  58  A.  S.  R.  396. 

Tex.  585,  70  Am.  Dec  298.  14.  Fisher  v.  Delaware  Tp.  of  Wy- 

10.  Note :  39  L.R.A.  68,  69.  See  andotte  County,  87  Kan.  674, 125  Pac 
generally,  Counties,  voL  7,  pp.  957-  94,  Ann.  Cas.  1914A  654  and  note,  41 
958;  Towns.  L.R.A.(N.S.)   1074  and  note. 

11.  Goddard  v.  Harpswell,  84  Me.  15.  Hoek  v.  Allendale,  161  Mich, 
499,  24  Atl.  958,  30  A.  S.  R.  373;  Hoek  571,  126  N.  W.  987,  21  Ann.  Cas.  118. 
V.  Allendale,  161  Mich.  571, 126  N.  W.  16.  Matsumura  v.  Hawaii  County, 
987,  21  Ann.  Cas.  118.  19  Hawaii  18,  21  Ann.  Cas.  1338. 

12.  Hoek   v.    Allendale,   161    Mich.       Note:  Ann.  Cas.  1914A  560. 

671, 126  N.  W.  987,  21  Ann.  Cas.  118.       17.  Wheeler  v.  GUsum,  73  N.  H.  429, 
Note:  21  Ann.  Cas.  1347.  62  Atl.  597,  3  L.R.A.(LN.S.)  135. 

13.  Packard  v.  Voltz,  94  la.  277,  62       18.  See  infra,  par.  256,  267. 
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VIII.  Highway  Taxes,  Assessments  and  Work 

Taxes  and  Assessments 

138,  Generally. — The   manner  of  raising  funds  for  the  construc- 
tion and  improvement  of  highways  and  the  methods  of  taxation  to 
be  resorted  to  for  that  purpose  are  regulated  entirely  by  the  statute, 
and,  therefore,  vary  in  the  different  jurisdictions.^*    The  matter  may 
be  governed  by  general  statutes  or  special  laws,  and  special  laws  on 
this  subject  may  operate  to  repeal  general  ones  by  implication  in  so 
far  as  particular  counties  are  concerned ;  and  a  statute  providing  that 
the  township  which  shall  adopt  and  carry  out  its  provisions  shall  not 
be  liable  to  any  tax  for  a  county  road  system,  and  the  action  of  a  town- 
ship in  pursuance  thereof,  do  not  constitute  a  contract  which  can- 
not, by  subsequent  legislation,  be  impaired  without  doing  violence 
to  the  federal  and  state  constitutions.*^    The  legislature  may  itself 
levy  a  tax  for  highway  purposes,*  or  it  may  delegate  that  power  to 
municipal  or  quasi-municipal  corporations  within  its  borders.     Gen- 
erally the  expense  of  public  improvements  for  highway  purposes  is 
left  to  the  determination  of  the  municipal  or  quasi-municipal  corpo- 
rations within  the  limits  of  which  the  highways  may  be  situated, 
and  they  are  charged  only  with  such  obligations  as  may  be  incurred 
in  their  behalf  by  officers  of  their  own  selection.    But  when  the  state 
at  large  or  the  general  public  has  an  interest  in  the  construction 
or  maintenance  of  such  works,  the  legislature  may  assume  the  active 
direction  of  affairs  by  such  agents  as  it  may  see  fit  to  appoint,  and 
may  apportion  whatever  expenses  may  be  incurred  among  such  munic- 
ipalities as  may  be  found  to  be  especially  benefited,  without  first 
stopping  to  ask  their  consent.    It  may,  therefore,  make  provision  for 
particular  highways,  and  may  provide  for  their  construction  or  alter- 
ation by  agencies  of  its  own  at  the  expense  of  those  upon  whom  it  sees 
fit  to  cast  the  burden.     And  it  is  generally  held  that,  as  against 
legislation  of  this  character,  no  plea  can  be  set  up  of  a  right  of  local 
self-government,  implied  in  the  nature  of  our  institutions.*    So  the 
legislature  may  compel  a  municipality,  without  its  consent,  to  assume 
the  expense  of  acquiring  and  maintaining  public  highways  wiiliin 
its  corporate  limits.'     It  has  been  held  that  a  town  may  be  made 
part  of  a  taxing  district  and  subject  to  taxation  for  the  purchase 
of  a  toll  road,  although  a  majority  of  the  voters  of  the  town  vote 

19.  People  V.  Seymour,  10  Cal.  332,  934,  52  L.R.A.(N.S.)  305. 

76  Am.  Dec.  521.  2.  State  v.  Williams,  68  Conn.  131, 

20.  Saginaw  County  v.  Hubinger,  35  Atl.  24,  421,  48  L.R.A.  465  and 
137  Mich.  72,  100  N.  W.  261,  4  Ann.  note,  affirmed  170  U.  S.  304,  18  S. 
Cas.  792  and  note.  Ct.  617,  42  U.  S.  (L.  ed.)  1047. 

1.  State  V.  Edmondson,  89  Ohio  St       3.  Note:  48  L.RA.  471  et  seq. 
93,  105  N.  E.  269,  Ann.  Cas.  1915D 
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against  it,  where  some  freeholders  of  the  town  have  signed  the  peti- 
tion for  the  election  and  a  majority  of  all  the  voters  in  the  whole 
district  vote  in  favor  of  the  purchase.*  The  legislature  may  provide 
for  the  creation  of  road  or  taxing  districts  comprising  lands  in  the 
neighborhood  of  a  rural  highway,  and  for  levying  taxes  on  property 
situated  in  such  districts  to  pay  the  whole  or  a  part  of  the  cost  of 
constructing  or  repairing. the  highway.*  The  construction,  repair 
and  improvement  of  city  streets  may  be,  and  generally  are,  paid  for 
in  whole  or  in  part  by  special  assessments  on  the  particular  property 
benefited.*  Personal,  as  well  as  real  property,  may  be  taxed  for  high- 
way purposes.'  Defects  in  a  certificate  of  township  highway  commis- 
sioners respecting  the  existence  of  a  contingency  requiring  an  addi- 
tional tax  levy  over  the  amount  fixed  by  the  statute  are  waived  by 
the  voluntary  payment  of  the  tax,  and  cannot  thereafter  be  taken 
advantage  of  by  a  city  to  which  a  part  of  the  sum  collected  was 
illegally  paid,  as  a  ground  for  refusing  to  return  such  sum  to  the 
township.®  The  cost  of  purchasing  a  toll  road  which  a  majority 
of  all  the  voters  of  the  townships  through  which  it  passes  vote  to 
buy,  may  be  apportioned  upon  the  several  townships  according  to  the 
appraised  value  of  the  portions  of  the  road  located  therein.  Objec- 
tions to  the  petition,  notice,  appraisement  or  regularity  of  an  election 
for  the  purchase  of  a  toll  road  must  be  made,  if  at  all,  before  the 
final  order  for  the  purchase  of  the  road  is  entered  by  the  board  of 
commissioners,  and  cannot  be  taken  advantage  of  in  a  suit  to  enjoin 
the  collection  of  a  tax  levied  to  pay  the  purchase  price.*  A  munic- 
ipality is  liable  for  road  debts  the  same  as  for  other  debts,  and  this 
liability  cannot  be  controlled  or  varied  by  the  form  in  which  the 
«varrants  are  drawn  or  worded  by  the  municipal  officers;  and  hence, 
though  the  warrants  are  drawn  payable  out  of  a  particular  road  fund, 
the  liability  of  the  municipality  is  still  general,  and  not  conditioned 
upon  the  existence  of  such  funds  in  the  treasury.** 

139.  Right  to  Tax  as  Affected  by  Location  of  Highway.— It  is 
not  necessary  that  the  highway  be  within  the  limits  of  the  territorial 
subdivision  of  the  state  on  which  the  burden  of  its  construction  and 
maintenance  is  imposed,  provided  such  subdivision  is  benefited  there- 
by.**   So  property  in  a  city  may  be  taxed  for  the  construction  and 

4.  Gilson  ▼.  Rush  County,  128  Ind.  253  111.  164,  97  N.  E.  280,  Ann.  Cas. 
65,  27  N.  E.  235,  11  L.R.A.  835.  1913A  471. 

5.  Sperry  v.  Flygare,  80  Minn.  325,  9.  Gilson  ▼.  Rush  County,  128  Ind, 
83  N.  W.  177,  81  A.  S.  R.  261,  49  65,  27  N.  E.  235,  11  L.R.A.  835. 
L.R.A.  757.  10.  Clark  v.  Des  Moines,  19  la.  199, 

Note :  Ann.  Cas.  1913D  552.  87  Am.  Dec.  423. 

6.  See  Special  or  Local  Assess-  11.  State  v.  Williams,  68  Conn.  131, 
MENTS.  35  Atl.  24,  421,  48  L.R.A.  465  and 

7.  Gilson  V.  Rush  County,  128  Ind.  note,  affirmed  170  U.  S.  304,  18  S.  Ct 
65,  27  N.  E.  235,  11  L.R.A.  835.  617,  42  U.  S.  (L.  ed.)  1047. 

8.  Highway  Com'is  v.  Bloomington, 
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maintenanco  of  highways  situated  wholly  outside  of  its  corporate 
limits^  but  within  the  taxing  district  of  which  it  is  a  part.^'  More- 
over, it  is  for  the  legislature  and  not  the  courts  to  determine  what 
property  is  benefited  under  such  circumstances,  and  city  property 
is  sometimes  specially  exempted  in  whole  or  in  part  from  such  taxar 
tion.^'  Road  or  taxing  districts  may  be  formed  without  regard  to 
political  or  municipal  subdivisions  of  the  state.  A  constitutional 
requirement  of  uniform  and  just  taxation  is  met  when  the  rate  of 
assessment  and  taxation  is  uniform  and  just  throughout  the  district 
80  formed.^* 

140.  Right  of  Counties  and  Townships  to  Tax  City  Property. — 
Since  a  township  and  a  city  embraced  within  its  territorial  limits 
are  wholly  distinct  municipal  corporations  and  are  organized  for 
different  purposes,  each  may  exercise  the  taxing  power  for  road  pur- 
poses within  its  own  territorial  limits  without  reference  to  the  exercise 
of  like  powers  by  the  otiier,  and  hence  the  fact  that  a  statute  author- 
izing the  levy  of  a  tax  for  road  purposes  by  townships  does  not  exempt 
property  within  cities  embraced  therein,  which  also  have  a  right  to 
levy  taxes  thereon  for  the  same  purposes,  does  not  render  it  invalid 
as  violating  constitutional  provisions  requiring  uniformity  of  taxa- 
tion and  prohibiting  double  taxation.^*  Whether  any  part  of  the 
road  collected  by  a  county  or  township  may  be  paid  over  to  a  munic- 
ipality within  its  territorial  limits  for  the  improvement  and  repair 
of  its  streets,  depends  entirely  on  the  provisions  of  the  constitution 
and  statutes  governing  the  subject.^*  If  a  part  of  the  proceeds  of  a 
township  tax  is  paid  over  to  a  city  under  the  provisions  of  a  statute 
subsequently  declared  unconstitutional,  the  township  may  recover 
it  back  in  an  action  of  assumpsit  for  money  had  and  received,  but 
interest  caiinot  be  recovered  where  the  payment  was  made  in  good 
faith." 

Work  on  Highways 

141.  Generally. — Statutes  requiring  male  citizens  or  inhabitants 
of  a  specified  age  to  labor  without  compensation  on  the  public  roads 
for  a  certain  number  of  days  each  year,  or  pay  a  certain  sum  in 
money  for  each  day's  labor  thus  required^  and  making  it  an  indict- 

12.  Byram  ▼.  Marion  Coanty,  145  16.  Pike  County  Com'rs  Conrt  v. 
Ind.  240,  44  N.  E.  357,  33  L.R.A.  476.    Troy,  173  Ala.  442,  56  So.  131,  274, 

IS.  Byram  v.  Marion  County,  145  Ann.  Cas.  1914A  771;  Duval  County 
Ind.  240,  44  N.  E.  357,  33  L.R.A.  476.   v.  Jacksonville,  36  Fla.  196,  18  So. 

14.  Gilson  V.  Rush  County,  128  Ind.  339,  29  L.R.A.  416 ;  Newton  v.  Jasper 
65,  27  N.  E.  235,  11  L.R.A.  835.  See  County,  135  la.  27,  112  N.  W.  167, 
generally.  Taxation.  124  A.  S.  R.  256. 

15.  Highway  Com'rs  v.  Bloomington,  17.  Highway  Com'rs  %  Blooming- 
253  ni.  164,  97  N.  £.  280,  Ann.  Cas.  ton,  253  111.  164,  97  N.  £.  280,  Asm. 
191dA  471.  Cas.  1913A  471. 
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able  ofiFense  or  a  misdemeanor  to  refuse  or  fail  after  notice  to  comply 
with  the  requirements  of  the  statute,  are  generally  held  to  be  con- 
stitutional and  valid.**  Municipalities  or  quasi  municipalities  have 
.  no  power  to  require  such  labor  in  the  absence  of  legislative  authority, 
but  may  do  so  when  authorized  by  their  charters  or  by  general  laws.** 
According  to  the  weight  of  authority  such  a  requirement  is  not  a 
tax,*^  but  rather  a  police  regulation  *  or  a  duty  similar  to  jury  serv- 
ice and  the  like,*  and  hence  is  not  aflfected  by  constitutional  require- 
ments of  prescribed  equation  between  poll  and  property  taxes,*  or 
other  constitutional  provisions  respecting  taxation.*  There  is  some 
authority  to  the  contrary,  however.*  A  statute  subjecting,  under  pen- 
alty, all  animals  and  implements  suitable  for  road  work  in  the  county; 
to  that  duty  a  certain  number  of  days  each  year,  with  an  option  to 
pay  money  in  lieu  of  furnishing  the  stock  or  implements,  has  been 
iield  to  violate  a  constitutional  provision  forbidding  the  taking  or 
,  applying  to  public  use  of  private  property  without  just  compensation.* 
142.  Notice;  Ezemptioii. — Persons  liable  to  road  work  have  a  right 
to  perform  the  work  instead  of  paying  its  equivalent  in  money,  and 
are  entitled  to  notice  as  to  when  the  work  is  to  be  done.  The  fail- 
ure to  give  such  notice  is  not  a  mere  irregularity  but  the  denial  of  a 
substantial  right  which  vitiates  the  tax.^  The  form  and  contents  of 
the  notice  and  the  manner,  of  its  service  are  governed  entirely  by 
the  statutory  provisions  on  the  subject.  A  road  overseer  may  testify 
that  he  left  a  written  notice  at  the  defendant's  residence,  specifying 
time  and  place  for  working  without  producing  such  notice,  when  the 
statute  requires  the  notice,  and  not  a  copy  of  it,  to  be  left  with  the 

18.  Short  ▼.  State,  80  Md.  392,  31  ▼.  Wheeler,  141  N.  C.  773,  53  S.  E. 
Atl.  322,  29  L.R.A.  404  and  note;  State  358,  115  A.  S.  R.  700,  5  L.R.A.(N.S.) 
V.  Sharp,  125  N.  C.  628,  34  S.  E.  264,  1139  and  note;  State  v.  Raybum,  2 
74  A.  S.  R.  663  and  note;  State  v.  Okla.  Crim.  413,  101  Pac.  1029,  Ann. 
Wheeler,  141  N.  C.  773,  53  S.  E.  358,  Cas.  1912A  733  and  note,  22  UBLJl. 
115  A.  S.  R.  700,  5  L.R.A.(N.S.)  1139  (N.S,)  1067. 

and  note;  State  v.  Raybum,  2  Okla.       Note:  29  L.R.A.  405. 

Crim.  413,  101  Pac.  1029,  Ann.  Cas.       3.  State  v.  Sharp,  125  N.  C.  628, 

1912A  733,  22  L.R.A.(N.S.)  1067.  34  S.  E.  264,  74  A.  S.  R.  663. 

19.  Note:  74  A.  S.  R.  667.  4.  Short  v.  State,  80  Md.  392,  31 

20.  Short  V.  SUte,  80  Md.  392,  31  Atl.  322,  29  L.R.A.  404  and  note;  State 
Atl.  322,  29  L.R.A.  404  and  note;  State  v.  Wheeler,  141  N.  C.  773,  53  S.  E. 
V.  Sharp,  125  N.  C.  628,  34  S.  E.  264,  358,  115  A.  S.  R.  700,  6  L.R.A.(N.S.) 
74  A.  S.  R.  663  and  note ;  State  v.  1139 ;  State  v.  Rayburn,  2  Okla.  Crim. 
Wheeler,  141  N.  C.  773,  63  S.  E.  358,  413,  101  Pac.  1029,  Ann.  Cas.  1912A 
115  A.  S.  R.  700,  5  L.R.A.(N.S.)  1139  733  and  note,  22  L.R.A.(N.S.)  1067. 
and  note;  State  v.  Raybum,  2  Okla.  Notes:  74  A.  S.  R.  667;  5  L.R.A. 
Crim.  413,  101  Pac.  1029,  Ann.  Caa.   (N.S.)  1139,  1140. 

1912A  733  and  note,  22  L.R.A.(N.S.)  6.  Notes:   9  L.R.A.  405;  5  LJI.A. 

1067.  (N.S.)    1140;   Ann.   Cas.  1912A  740. 

1.  Note :  #4  A.  S.  R.  667.  6.  Toone  v.  State.  178  Ala.  70,  59 

2.  State  V.  Sharp,  125  N.  C.  628,  So.  665,  42  LJl.A.(N.S.)  1045. 
.  34  S.  E.  264,  74  A.  S.  R.  663;  State  7.  Note:  74  A.  S.  R.  668. 
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defendant.®  Unless  exempted  by  statute,  nonresidents  who  own  land 
within  the  state  where  they  reside  part  of  the  time,  together  with 
their  tenants  or  employees,  are  all  liable  for  road  tax  or  services.  But 
persons  merely  passing  through  the  state,  or  visiting  it  for  the  pur- 
pose of  profit  or  pleasure,  and  remaining  for  days,  weeks,  or  even 
months,  are  not  liable.  So  where  there  is  no  constitutional  or  statu- 
tory exception  in  favor  of  persons  not  able-bodied,  the  fact  that  a 
citizen  is  not  able-bodied  constitutes  no  defense  to  the  imposition  of 
the  labor;  but  if  the  duty  is  imposed  upon  only  able-bodied  men, 
a  man  who  is  not  able-bodied  is  not  liable  to  the  penalty  prescribed 
for  failure  to  appear  when  summoned,  and  the  failure  of  such  person 
to  make  his  condition  known,  or  the  fact  that  he  sent  a  substitute, 
who  was  rejecled  for  incompetency,  does  not  change  the  rule.*  It 
has  been  held  to  be  no  excuse  that  the  person  summoned  is  constantly 
employed  in  working  on  the  roadbed  of  a  railway  company.*^  A 
statute  exempting  the  employees  of  a  certain  railroad  will  not  be  held 
unconstitutional  as  the  grant  of  a  special  privilege  to  particular  per- 
sons, where  it  does  not  appear  that  the  purpose  of  the  legislature 
was  not  to  provide  for  the  safety  and  security  of  persons  and  prop- 
erty carried  by  such  company.** 

IX.  Regulation  and  Control  op  Highways  Generally 

Power  to  Regulate  and  Control 

« 

143.  Legislative  Authority. — Subject  to  constitutional  limitations, 
the  state  has  absolute  control  of  its  public  streets  and  highways,  includ- 
ing those  of  its  nAunieipal  and  quasi-municipal  corporations.**    This 

8.  State  V.  Sharp,  125  N.  C.  628,  2  Ann.  Cas.  83 ;  Cicero  Lnmber  Co.  v. 
34  S.  E.  264,  74  A.  S.  R.  663.  Cicero,  176  111.  9,  51  N.  E.  758,  68 

9.  Note:  74  A.  S.  R.  668,  669.  A.  S.  R.  155,  42  L.R.A.  696;  Illinois 

10.  State  V.  Hatchcock,  20  S.  C.  419,  Malleable  Iron   Co.  v.  Lincoln   Park 
47  Am.  Rep.  842.  Com'rs,  263  111.  446,  105  N.  E.  336, 

Note:  74  A.  S.  R.  669.  51    L.R.A.(N.S.)    1203;    Cummins   v. 

11.  State  V.  Womble,  112  N.  C.  862,  Seymour,  79  Ind.  491,  41  Am.  Rep. 
17  S.  E.  491,  19  L.R.A.  827.  618;    Stanley    v.    Davenport,   54    la. 

12.  Grand  Trunk,  etc.,  R.  Co.  v.  463,  2  N.  W.  1064,  6  N.  W.  706, 
South  Bend,  227  U.  S.  544,  33  S.  37  Am.  Rep.  216;  Ottawa,  etc.,  R.  Co. 
Ct.  303,  57  U.  S.  (L.  ed.)  633,  44  v.  Larsen,  40  Kan.  301,  19  Pac.  661,  2 
L.R.A.(N.S.)  405,  reversing  174  Ind.  L.R.A.  59;  State  v.  Atkin,  64  Kan.  174^ 
203,  89  N.  E.  885,  91  N.  E.  809,  36  67  Pac.  519,  97  A.  S.  R.  343,  affirmed 
L.R.A.(N.S.)  850;  Montgomery  v.  191  U.  S.  207,  24  S.  Ct.  124,  48  U.  S. 
Parker,  114  Ala.  118,  21  So.  452,  62  (L.  ed.)  148;  State  v.  Parsons,  St.  R. 
A.  S.  R.  95;  People  v.  Holladay,  93  etc.,  Co.,  81  Kan.  430,  105  Pac.  704,. 
CaL  241,  29  Pac.  54,  27  A.  S.  R.  186;  28  L.R.A.(N.S.)  3082;  State  v.  Weber, 
Duval  County  v.  Jacksonville.  36  Fla.  88  Kan.  175,  127  Pac.  536,  43  L.R.A. 
196,  18  So.  339,  29  L.R.A.  416;  Mari-  (N.S.)  1033;  Crawford  Electric  Co.  v. 
etta  Chair  Co.  v.  Henderson,  121  Oa.  Knox  County  Power  Co.,  110  Me.  285^ 
399,  49  S.  E.  312,  104  A.  S.  R.  156,   86  Atl.  119,  Ann.  Cas.   1914C   933; 
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is  true  as  to  city  streets,  even  where  the  fee  is  in  the  city.**  So  it 
has  power  to  give  jurisdiction  over  city  streets  to  the  municipality,** 
or  to  park  commissioners,**  or  police  boards,**  or  such  other  authori- 
ties as  it  deems  fit.*'  It  edso  has  power  to  divest  municipalities  of  all 
control  over  their  streets,**  and  to  change  such  control  at  its  pleas- 
ure.** It  may  permit  the  use  of  highways  and  streets  for  any  pur- 
pose not  incompatible  with  the  object  for  which  they  were  estab- 

O'Brien  v.  Baltimore  Belt  R.  Co.,  74  etc.,  R.  Co.,  27  Pa.  St.  339, 67  Am.  Dec 

Md.  363,  22  Atl.  141,  13  L.R.A.  126;  471  and  note;  Millvale  v.  Evergreen 

Twilley  V.  Perkins,  77  Md.  252,  26  AU.  R.  Co.,  131  Pa.  St.  1,  18  Atl.  993,  7 

286,  39  A.  S.  R.  408,  19  L.R.A.  632;  L.R.A.  369;  Block  v.  Salt  Lake  Rapid 

State  V.  Burkett,  119  Md.  609,  87  Atl.  Transit  Co.,  9  Utah  #31,  33  Pac.  229, 

514,  Ann.  Cas.  1914D  345;  Cheney  v.  24  L.R.A.  610-  White  Oak  Coal  Co.  v. 

Barker,  198  Mass.  356,  84  N.  E.  492,  Manchester,  109  Va.  749,  64  S.  E.  944, 

16  L.R.A.(N.S.)  436;  Detroit  Citizens  132  A.  S.  R.  943;  Norfolk,  etc.,  Co. 

St.  R.  Co.  V.  Detroit,  110  Mich.  384,  v.  Norfolk,  115  Va.  169,  78  S.  E.  545, 

68  N.  W.  304,  64  A.  S.  R.  350,  35  Ann.  Cas.  1914D  1067  and  note;  Ar- 

L.R.A.  859;  Michigan  Telephone  Co.  v.  benz  v.  Wheeling,  etc.,  R.  Co.,  33  W. 

Benton  Harbor,  121  Mich.  512,  80  N.  Va.  1,  10   S.  E.   14,  5  L.R.A.  371; 

W.  386,  47  L.R.A.  104;  Canton  v.  Can-  Davis  v.  Spragg,  72  W.  Va.  672,  79 

ton  Cotton  Warehouse  Co.,  84  Miss.  S.  E.  652,  48  L.R.A.(N.S.)  173;  Krue- 

268,  36  So.  266,  105  A.  S.  R.  428,  65  ger  v.  Wisconsin  Tel.  Co.,  106  Wis. 

L.R.A.  561;  Ferrenbach  v.  Turner,  86  96,  81  N.  W.  1041,  50  L.R.A.  298. 

Mo.  416,  56  Am.  Rep.  437;  State  v.  Note:  3  L.R.A.  175. 

Murphy,  130  Mo.  10,  31  S.  W.  594,  13.  Stanley  v.  Davenport,  54  Ta.  463, 

.11  L.R.A.  798,  affirmed  170  U.  S.  78,  2  N.  W.  1064,  6  N.  W.  706,  37  Anu 

18  S.  Ct.  505,  42  U.  S.  (L.  ed.)  955;  Rep.  216;  New  York  v.  Rice,  198  N. 

Kipp  V.  Davis-Daly  Copper  Co.,  41  Y.  124,  91  N.  E.  283,  28  L.R.A.(N.S.) 

Mont.  509,  110  Pac.  237,  21  Ann.  Cas.  375. 

1372,   36   L.R.A.(N.S.)    666;    Alt   v.  14.  See  infra,  par,  144. 

State,  88  Neb.  259,  129  N.  W.  432,  15.  People  v.  Walsh,  96  Til.  232,  36 

35  L.R.A.(N.S.)  1212;  State  v.  Yopp,  Am.  Rep.   135;   West   Chicago   Park 

97  N.  C.  477,  2  S.  E.  458,  2  A.  S.  R.  Com'rs  v.  McMullen,  134  111.  170,  25 

305;  Elizabeth  City  v.  Banks,  150  N.  N.   E.   676,   10   L.R.A.   215;    Illinois 

C.  407,  64  S.  E.  189,  22  L.R.A.(N.S.)  Malleable   Iron   Co.   v.  Lincoln   Park 

925;  Dalton  v.  Brown,  159  N.  C.  175,  Com'rs,  263  111.  446,  105  N.  E.  336, 

75   S.  E.  40,  42  L.R.A.(N.S.)    506;  51  L.R.A. (N.S.)  1203.    See  also  Parks 

State  V.  Aldrich,  70  N.  H.  391,  47  AU.  and  Squares. 

602,   85   A.   S.   R.   631;    Donovan   v.  16.  Commonwealth  v.  Plaisted,  148 

AUert,  11  N.  D.  289,  91  N.  W.  441,  Mass.  375,  19  N.  E.  224,  12  A.  S.  R. 

^5  A.  S.  R.  720,  58  L.R.A.  775;  Byars  566,  2  L.R.A.  142. 

V.  State,  2  Okla.  Crim.  481,  102  Pac.  17.  Illinois    Malleable   Iron    Co.   v. 

S04,  Ann.  Cas.  1912 A  765;  Willamette  Lincoln  Park  Com'rs,  263  111.  446,  105 

Iron  Works  v.  Oregon  R.  etc.,  Co.,  26  N.  E.  336,  61  L.R.A.(N.S.)  1203;  State 

Ore.  224,  37  Pac.  1016,  46  A.  S.  R.  v.  Weber,  88  Kan.  175,  127  Pac.  536, 

€20,  29  L.R.A.   88:   Brand  v.   Mult-  43  L.R.A.(N.S.)  1033. 

nomah   County,  38  Ore.  79,  60  Pac.  18.  Canton    v.    Canton    Warehouse 

390,  62  Pac.  209,  84  A .  S.  R.  772,  50  Co.,  84  Miss.  268,  36  So.  266,  105  A. 

L.R.A.  389;  Salem  v.  Anson,  40  Ore.  S.  R.  428,  65  L.R.A.  561. 

339,  67  Pac.  190,  91  A.  S.  R.  485,  56  19.  Illinois   Malleable   Iron    Co.   ▼. 

L.R. A.  169 ;  In  re  Philadelphia,  etc.,  R.  Lincoln  Park  Com'rs,  263  III.  446,  105 

Co.,  6  Whart.  (Pa.)  25,  36  Am.  Dec.  N.  E.  336,  51  L.R.A.(N.S.)  1203. 
202  and  note;  Commonwealth  y.  Erie, 
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Itfhedy*®  and,  so  long  as  private  rights  are  not  invaded,  may  change 
or  limit  the  uses  to  which  they  may  be  put,  provided  the  use  con- 
tinues to  be  a  public  one.^  The  mere  fact  that  the  state  has  delegated 
certain  powers  to  the  municipality  does  not  inhibit  it  from  again 
resuming  or  exercising  such  powers.'  It  cannot  surrender  its  own 
control  under  any  circumstances.*  This  power  to  control  public 
streets,  and  to  provide  for  proper  adjustment  of  conflicting  rights 
and  interests  therein,  is  a  police  power>  Hence  legislation  exercis- 
ing it  need  not  be  uniform  throughout  the  state,  but  may  be  adapted 
to  the  wants  of  the  various  localities.*  It  is  restricted  in  the  direction 
of  what  may  be  deemed  to  be  a  publio  use,  having  in  view,  of  course, 
the  demands  of  a  progressive  civilization,*  and  is  subject  to  the  limita- 
tion that  the  character  of  the  way  as  a  highway  cannot  entirely  be 
divested,'  or  its  use  authorized  for  a  purpose  which  is  subversive  of 
and  repugnant  to  the  use  of  the  highway  as  such,*  and  to  the  prop- 
erty rights  of  abutting  owners.* 

144.  Power  of  Hunicipal  Corporations. — ^Whatever  authority  a 
municipality  may  enjoy  or  possess,  pertaining  to  its  streets  and  high- 
ways, must  be  derived  from  the  legislative  assembly  through  its 
franchise  or  charter;  and  such  a  corporation  acts,  if  at  all,  through 
a  delegated  power  emanating  from  the  initial  source*.^*  It  therefore 
has  no  authority  to  control  its  streets  or  to  grant  rights  and  privi- 
leges thereto  or  thereon,  unless  it  has  been  so  authorized  by  the  legis- 

2d.  Cicero  Lumber  Co.  v.  Cicero,  170  21  A.  S.  R.  764,  13  L.R.A.  454. 
HI.  9,  51  N.  E.  758,  68  A.  S.  R.  155,  4,  Montgomery  v.  Parker,  114  Ala. 
42  L.R.A.  G96;  Illinois  Malleable  Iron  118,  21  So.  452,  62  A.  S.  R.  95;  People 
Co.  V.  Lincoln  Park  Com'rs,  263  111.  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820, 
446,  103  N.  E.  336,  51  L.R.A.(N.S.)  1  A.  S.  R.  893;  American  Rapid  Tel. 
1203.  Co.  V.  Hess,  125  N.  Y.  641,  26  N.  E. 

1.  People  V.  Walsh,  06  111.  232,  36  919,  21  A.  S.  R.  764,  13  L.R.A.  454; 
Am.  Rep.  135;  Cicero  Lumber  Co.  v.  State  v.  Sharp,  125  N.  C.  628,  34  S. 
Cicero,  176  111.  9,  51  N.  E.  758,  68   E.  264,  74  A.  S.  R.  663. 

A.  S.  R.  155,  42  L.R.A.  696;  Illinois  5.  State  v.  Sharp,  125  N.  C.  628, 

Malleable   Iron   Co.   v.  Lincoln   Park  34  S.  E.  264,  74  A.  S.  R.  663. 

Com'rs,  263  111.  446,  105  N.  E.  336,  6.  American  Rapid  Tel.  Co.  v.  Hess, 

51  L.R.A.(N.S.)  1203.  125  N.  Y.  641,  26  N.  E.  919,  21  A. 

Such  power  is  necessarily  included  S.  R.  764,  13  LR.A.  454;  New  York 

in  a  constitutional  grant  of  power  to  v.  Rice,  198  N.  Y.  124,  91  N.  E.  283, 

vacate  or  discontinue  roads  or  streets.  28  L.R.A.(N.S.)  375. 

Cicero  Lumber  Co.  v.  Cicero,  176  111,  7.  Cummins  v.  Seymour,  79  Ind.  491, 

9,  51  N.  E.  758,  42  L.R.A.  696.  41  Am.  Rep.  618. 

2.  Brand  v.  Multnomah  County,  38  8.  Willamette  Iron  Works  v.  Ore- 
Ore.  79,  60  Pac.  390,  62  Pac.  209,  84  gon  R.  etc.,  Co.,  26  Ore.  224,  37  Pac. 
A.  S.  R.  772,  50  L.R.A.  389.  1016,  46  A.  S.  R.  620,  29  LJI.A,  88. 

8.  State  V.  Park  Com'rs,  100  Minn.       9.  See  infra,  par.  146. 
150,  110  N.  W.  1121,  9  L.R.A.(N.S.)       10.  Brand  v.  Multnomah  County,  38 
1045;    American    Rapid    Tel.    Co.    v.  Ore.  79,  60  Pac.  390,  62  Pac.  209,  84 
Hess,  125  N.  Y.  641,  26  N.  B.  919,  A.  S.  R.  772,  60  L.R.A.  389. 
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lature,  even  where  the  fee  title  is  held  by  it,**  and  its  authority  u 
limited  to  that  prescribed  in  its  charter  and  by  the  general  statutes 
of  the  state.*^  The  legislature  may,  and  generally  does^  delegate 
to  municipalities  some  measure  of  its  power  in  this  property.**  Fre- 
quently it  gives  them  exclusive  control  over  all  the  streets  and  alleys 
within  their  borders/^  such  grants  being  construed  strictly  in  the  inter* 
est  of  the  common  right.**  The  powers  thus  conferred  are  legislative 
in  character,**  and,  within  the  limits  prescribed  by  statute,  are  plen- 
ary.*' The  legislature  may  impose  such  limitations  upon  them  as 
it  chooses,  yet  if  it  does  not  impose  any  the  municipality  is  free  to 
act,*^  provided  it  does  not  invade  the  property  rights  of  abutting 

11.  Stanley  v.  Davenport,  54  la.  463,  Block  v.  Salt  Lake  Rapid  Transit  Co., 
2  N.  W.  1064,  6  N.  W.  706,  37  Am.  9  Utah  31.  33  Pac.  229,  24  L.R. A.  610  j 
Rep.  216.  White  Oak  Coal  Co.  v.  Aianchester,  109 

12.  State  V.  Mobfle,  5  Porter  (Ala.)  Va.  749,  64  S.  E.  944,  132  A.  S.  R. 
279,  30  Am.  Dec.  564;  Stanley  v.  943;  Norfolk,  etc.,  Co.  v.  Norfolk,  115 
Davenport,  64  la.  463,  2  N.  W.  1064,  Va.  169,  78  S.  B.  645,  Ann.  Cas.  1914D 

6  N.  W.  706,  37  Am.  Rep.  216;  State  1067  and  note;  Arbenz  v.  Wheeling, 
V.  Murphy,  134  Mo.  648,  31  S.  W.  784,  etc.,  R.  Co.,  33  W.  Va..l,  10  S.  E.  14, 
34  S.  W.  51,  35  S,  W.  1132,  56  A.  5  L.R.A.  371. 

6.  R.  516,  34  L.R.A.  369,  overruled  on  Where  the  making  and  regulation  of 
another  point  by'  State .  v.  St.  Ibouis,  streets  and  highways  in  the  city  is 
145  Mo.  651,  46  S.  W.  981;  Norfolk,  provided  for  exclusively  by  special 
etc.,  Co.  V.  Norfolk,  115  Va.  169,  78  statutes,  a  by-law  made  in  pursuance 
S.  E.  645,  Ann.  Cas.  1914D  1067  and  thereof  is  not  invalid,  although  incon- 
note;  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  sistent  with  a  general  statute  on  the 
33  W.  Va.  1, 10  S.  E.  14,  5  L.R.A.  37L  same  subject.    Goddard,  Petitioner,  16 

13.  Montgomery  v.  Parker,  114  Ala.  Pick.  (Mass.)  504,  28  Am.  Dec.  259. 
118,  21  So.  452,  62  A.  S.  R.  95;  People  14.  Valparaiso  v.  Spaeth,  166  Ind. 
v.  Holladay,  93  Cal.  241,  29  Pac.  54,  14,  76  N.  E.  514,  8  Ann.  Cas.  1021; 
27  A.  S.  R.  186;  Illinois  Malleable  Iron  Vandalia  R.  Co.  v.  State,  166  Ind.  219, 
Co.  V.  Lincoln  Park  Com'rs,  263  111.  76  N.  E.  980,  117  A.  S.  R.  370;  Indi- 
446,  105  N.  E.  336,  51  L.R.A.(N.S.)  ana  R.  Co.  v.  Calvert,  168  Ind.  321,  80 
1203;  State  v.  Weber,  88  Kan.  175, 127  N.  E.  961, 11  Ann.  Cas.  635, 10  L.R.A. 
Pac  536,  43  L.R.A.(N.S.)  1033;  Twil-  (N.S.)  780;  Lacey  v.  Oskaloosa,  143 
ley  v.  Perkins,  77  Md.  252,  26  Atl.  286,  la.  704,  121  N.  W.  542,  31  L.R.A. 
39  A.  S.  R.  408,  19  L.R.A.  632;  State  (N.S.)  853;  Franklin  County  v.  Otta- 
V.  Burkett,  119  Md.  609,  87  Atl.  ^4,  wa,  49  Kan.  747,  31  Pac.  788,  33  A. 
Ann.  Cas.  1914D  345;  Commonwealth  S.  R.  396. 

▼.  Plaisted,  148  Mass.  375,  19  N.  E.  15.  White  Oak  Coal  Co.  v.  Manches- 
224,  12  A.  S.  R-  566,  2  L.R.A.  142;  ter,  109  Va.  749,  64  S.  E.  944, 132  A. 
Ferrenbach  v.  Turner,  86  Mo.  416,  56  S.  R.  943. 

Am.  Rep.  437 ;  State  v.  Murphy,  130  16.  Lacey  v.  Oskaloosa,  143  la.  704, 
Mo.  10,  31  S.  W.  594,  31  L.R.A.  798,  121  N.  W.  542,  31  L.R.A.(N.S.)  853. 
affirmed  170  U.  S.  78,  18  S.  Ct.  605,  17.  Wood  v.  Mears,  12  Ind.  615,  74 
42  U.  S.  (L.  ed.)  955;  Kipp  v.  Davis-  Am.  Dec  222;  Lacey  v.  Oskaloosa,  143 
Daly  Copper  Co.,  41  Mont.  509,  110  la.  704,  121  N.  W.  542,  31  LJLA. 
Pac.  237,  21  Ann.  Cas.  1372,  36  L.R.A.   (N.S.)  853. 

(N.S.)  666;  People  v.  Squire,  107  N.       18.  Kipp  v.  Davis-Daly  Copper  Co^ 
Y.  598,  14  N.  E.  820,  1  A.  S.  R.  893;  41  Mont.  509,  110  Pac.  237,  21  Ann. 
Salem  v.  Anson,  40  Ore.  339,  67  Pac.   Cas.  1372,  36  L.lt.A.(N.S.)  666. 
190,  91  A.  S.  R.  485,  56  L.R.A.  169; 
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owners  or  others,^*  or  rights  under  contracts  in  relation  to  the  use 
of  the  streets,'^  and  does  not  devote  the  streets  to  uses  other  than 
those  for  which  they  were  acquired  *  or  exercise  the  powers  so  con- 
ferred unreasonably.*  It  may,  therefore,  within  reasonable  limits, 
regulate  and  control  their  use  and  occupation,'  determine  to  what 
uses  they  shall  be  applied,  and  under  what  circumstances  and  to  what 
extent  they  may  be  encumbered,*  and  appropriate  them  to  any  use 
not  inconsistent  with  -the  primary  object  for  which  they  were  estab- 
lished.* And  such  power  is  not  restricted  to  transit  alone,*  or  to  the 
use  of  the  surface  of  the  street,  but  it  also  extends  to  the  regulation 
of  its  use  beneath  the  surface,'  as  to  the  laying  of  gas  and  water 
pipes,  and  to  the  promotion  of  the  public  health  and  convenience.^ 
It  extends  also  to  new  uses  as  they  spring  into  existence  from  time 
to  time,  as  well  as  to  uses  common  and  known  at  the  time  of  the 
dedication  or  grant  of  the  power  to  the  municipal  corporation.*  The 
courts  cannot  interfere  with  the  exercise  of  the  power  except  as  the 
grant  is  controlled  by  other  provisions  of  the  statute  or  by  judicial 
principles  of  law,*®  though  they  still  retain  jurisdiction  over  per- 
sonal or  property  rights  involving  its  use.**  But  while  a  court  can- 
not prescribe  rules  and  regulations  for  the  use  of  the  streets  of  a 

19.  See  infra,  par,  146.  Trust  Co.,  140  Ind.  107,  39  N.  E.  433, 

20.  Indianapolis  v.  Consumers  Gas  1132,  56  A.  S.  R.  515,  34  L.R.A  369, 
Trust  Co.,  140  Ind.  107,  39  N.  £.  433,  overruled  on  another  point  by  State  v. 
49  A.  8.  R.  183,  27  L.R.A  514.  St.  Louis,  14&  Mo.  551,  46  S.  W.  981. 

1.  See  infra,  par.  161.  7.  State  v.  Murphy,  134  Mo.  548, 

2.  Lacey  v.  Oskaloosa,  143  la.  704,  31  S.  W.  748,  34  S.  W.  51,  35  S.  W. 
121  N.  W.  542,  31  L.R.A.(N.S.)  853;  1132,  56  A.  S.  R.  515,  34  L.R.A.  369, 
State  V.  Burkett,  119  Md.  609,  87  Atl.  overruled  on  another  point  by  State  v. 
514,  Ann.  Cas.  1914D  345.  St.  Louis,  145  Mo.  551,  46  S.  W.  981. 

3.  Chicago,  ete.,  R.  Co.  v.  Quincy,  8.  Indianapolis  v.  Consumers  Gas 
136  ni.  563,  27  N.  E.  192,  29  A.  S.  R.  Trust  Co.,  140  Ind.  107,  39  N.  E.  433, 
334;  Tacoma  Safety  Dep.  Co,  v.  Chi-  49  A.  S.  R.  183,  27  L.R.A.  514. 
cage,  247  lU.  192,  93  N.  E.  153,  20  9.  St.  Louis  v.  BeU  Tel.  Co.,  96  Mo. 
Ann.  Cas.  564,  31  LJIA.(N.S.)  868;  623,  10  S.  W.  197,  9  A.  S.  R.  370,  2 
Sears  v.  Chicago,  247  111.  204,  93  N.  B.  L.R.A.  278;  Stete  v.  Murphy,  131  Mo. 
158,  139  A.  S.  R.  319,  20  Ann.  Cas.  .548,  31  S.  W.  784,  34  S.  W.  61,  35 
539;  Indiana  R.  Co.  v.  Calvert,  168  S.  W.  1132, 56  A.  S.  R.  515,  34  L.R.A 
Ind.  321,  80  N.  E.  961,  11  Ann.  Cas.  369,  overruled  on  another  point  by 
635,  10  L.R.A.(N.S.)  780.  state  v.  St.  Louis,  145  Mo.  S61,  46  S. 

4.  Wood  V.  Mears,  12  Ind.  515,  74  ^^  ggi.  See  EminenI!  Domaiit,  vol. 
Am.  Dec.  222.  2q        gg  ^^ 

M%'ff}e\lA'ttm^^  lo':* Indiana  R.  Co.  v.  Calvert,  168 

?  Syc^amt':\'5t-S^  J°J  fo^'l'S  ?  m'.TvS  Y"  ^"' 

1096,  41  A.  S.  R.  400,  25  L.R.A.  535;  ^^'  }^  L/R.A.(N.S.)   780;  Lacey  v. 

Mt.  Carmel  v.  Shaw,  155  lU.  37,  39  N.  Oskaloosa,  143  la.  704, 121  K  W.  542, 

E.  584,  46  A.  S.  R.  311,  27  L.R.A.  31  L.R.A.(N.S.)  853. 
580;  Sears  v.  Chicago,  247  HI.  204,      H.  WUliams  v.  Citizens' R.  Co.,  130 

93  N.  E.  158,  139  A.  S.  R.  319,  20  Ind.  71,  29  N    E.  408,  30  A.  &  R. 

Ann.  Cas.  539.  201, 15  L.R.A.  64. 
6.  Indianapolis   v.   Consumers   Gas 
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city,  it  may  require  the  city  authorities  to  adopt  such  regulations, 
and  may  then  pass  on  their  validity.** 

145.  Jurisdiction  over  City  Streets  as  between  City  and  County.-* 
County  authorities  have  no  power  to  control  city  streets,  except  where 
the  statute  so  provides.  Where  such  control  is  vested  in  the  city 
authorities,  the  power  of  the  city  over  its  streets  is  exclusive,  and 
the  general  power  of  the  county  within  which  the  city  lies  to  control 
the  highways  within  its  territory,  is  thereby  .divested  in  so  far  as 
such  streets  are  concerned.*'  This  is  particularly  true  where  the 
control  of  the  municiplality  is  expressly  declared  to  be  exclusive.  Of 
course  where  power  over  streets  and  highways  is  not  given  to  a  city, 
or  only  partial  power  or  jurisdiction  is  granted,  the  county  in  which 
it  lies  retains  its  original  power  with  reference  thereto,  except  so  far 
as  the  power  is  partially  conferred  on  the  municipality  in  the  case 
of  a  partial  grant  of  jurisdiction.**  On  the  annexation  of  territory 
to  a  municipality,  highways  therein  become  city  streets  and  subject 
to  the  control  of  the  municipal  authorities.** 

146.  Limitations  on  Power. — ^The  power  of  the  legislature  to  con- 
trol and  regulate  the  use  of  highways  and  streets  is  subject  to  the 
property  rights  of  abutting  owners,**  and  it  must  recognize  such 
rights  in  delegating  such  power  to  municipalities.*'  Neither  the 
legislature  nor  the  municipal  authorities  can  authorize  a  use  of  a 
public  street  or  highway  which  will  amount  to  the  imposition  of  an 
additional  burden  or  servitude  on  the  soil,*®  nor  permit  it  to  be  taken, 
encumbered  or  used  in  such  a  manner  as  will  interfere  with  thb 
property  rights  of  abutting  owners  or  others,  without  the  consent 
of  the  latter  unless  some  provision  for  compensation  is  made.** 

12.  Michigran  Tel.  Co.  v,  St.  Joseph,  Power  Co.,  ICO  Cal.  699, 117  Pac.  906, 
121  Mich.  502,  80  N.  W.  383,  80  A.  36  L.R.A.(N.S.)  185;  Protzman  v.Indi- 
8.  R.  520,  47  L.R.A.  87.  anapolis,  etc.,  R.  Co.,  9  Ind.  407,  OB 

13.  Spink  County  v.  Cliicago,  etc.,  Am.  Dec.  650;  Stowers  v.  Postal  Tcle- 
R.  Co.,  28  S.  D.  44,  132  N.  W.  675,  graph  Cable  Co.,  6S  Miss.  559,  9  So. 
Ann.  Cas.  1914 A  1048  and  note.  356,  24  A.  S.  R.  290,  12  L.R.A.  864; 

14.  Note:  Ann.  Cas.  1914A  1051.  Lockwood  v.  Wabash  R.  Co.,  122  Mo. 

15.  Spink  County  v.  Chicago,  etc.,  86,  26  S.  W.  698,  43  A.  S.  R.  547, 
R.  Co.,  28  S.  D.  44,  132  N.  W.  675,  24  L.R.A.  516;  Kipp  v.  Davis-Daly 
Ann.  Cas.  1914A  1048.  Copper  Co.,  41  Mont.  509,  110  Pac. 

16.  Elizabeth  City  v.  Banks,  150  N.  237,  21  Ann.  Cas.  1372,  36  L.R.A. 
^A^^h^^  ^'  ^'  ■^®^'  22  LJl.A.(N.S.)  (N.S.)  666;  Brown  v.  Asheville  Elec 
^^^n  ^-®  i*""?,?'  i^^""*  on  f'  f^\>  'A  t*^c  Light  Co.,  138  N.  C.  S33,  51  S.  E. 
Trln.i?Co^  TvieL'nS^pJ^^  ^2,  107  A.  S.  R.  554,  69  L.R.A.  631; 
24  LR  A  010  ^^^^^°  ^-  A^^antic  Coast  Line  R.  Co., 

18.  See  Eminent  DomaIn,  vol.  10,  ^^J^'  ^-  "^^^^  ^^  ^'  ^-  ^^'  ^^  L.R.A. 
p  88  et  Mq.  (^-S.)  949;  Donovan  v.  AUert,  11  N. 

'l9.  Chicago  Great  Western  R.  Co.  v.  I>-  289,  91  N.  W.  441,  95  A.  S.  R 
First  Methodist  Episcopal  Church,  102  720,  58  L.R.A.  775;  Dailey  v.  State, 
Fed.  85,  42  C.  C.  A.  178,  50  L.R.A.  51  Ohio  St.  348,  37  N.  E.  710,  46  A. 
488;  Gumsey  v.  Northern  California  S.  R.  578,  24  L.R.A.  724;  Dooly  Block 
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147.  Municipal  Delegation  or  Alienation  of  Power* — Control  over 
their  streets  is  given  to  municipal  corporations  for  the  benefit  of  the 
public.*®  It  is  the  nature  of  a  trust  held  by  the  corporation,^  from 
which  arises  a  continuing  duty  on  the  part  of  such  corporations  to 
exercise  legislative  control  over  their  streets  at  all  times  and  places 
when  demanded  by  the  public  good.*  They  have  no  power,  by 
contract,  ordinance  or  by-Law,  to  cede  away,  Umit,  impair  or  control 
their  legislative  or  governmental  powers,  or  to  disable  themselves 
from  performing  their  pubhc  duties  in  this  regard,^  at  least  without 
the  explicit  consent  of  the  legislature,^  nor  to  delegate  the  exercise 
of  such  powers  and  the  performance  of  such  duties  to  others.*  So, 
it  is  generally  held  that  a  contract  by  a  municipality  in  accepting 
a  conveyance  of  land  for  a  street,  that  it  will  always  keep  the  street 
open  is  void,*  though  there  is  authority  to  the  contrary.'  It  has 
also  been  frequently  asserted  by  the  courts  that  a  provision  in  a 
conveyance  of  land  to  a  city,  by  which  adjoining  land  is  to  be  exempt 
either  from  all  taxation,  or  from  particular  assessments,  is  ultra  vires 
and  void«*  The  same  has  been  held  of  a  contract  with  persons  con- 
veying strips  of  land  on  each  side  of  a  street  for  a  parkway,  that 
the  same  should  thereafter  be  forever  maintained  as  a  parkway  free 
of  cost,  by  special  assessment  or  otherwise,  to  the  property  owners 
8o  conveying  to  the  city.^  Similarly,  any  grant  conferring  upon  a 
railroad  corporatma  the  right  to  use  such  streets  must  be  held  in 

▼.  Salt  Lake  Rapid  Transit  Co.,  9  Utah  648,  31  S.  W.  784,  34  S.  W.  61,  35 

31,  33  Pac.  229,  24  L.R.A.  610.  S.  W.  1132,  56  A.  S.  R.  515,  S4  L.R.A. 

Note:  14  L.R^  372,  381.  369,  overruled  on  another  point   by 

20.  Vaudalia  R.  Co.  v.  State,  166  Slate  v.  St.  Louis,  145  Mo.  551.  46 

Ind.  219,  76  N.  E.  980,  117  A.  S.  R.  S.  W.  981;  Milhau  v.  Sharp,  27  N.  Y. 

370.  611,  84  Am.  Dec.  314;  KnoxviUe  v. 

1.  State  ▼.  Minnesota  Transfer  R.  Harth,  105  Tenn.  436,  58  8.  W.  650, 
Co.,  80  Minn.  108,  83  N.  W.  32,  50  SO  A.  S.  R.  90L 

L.R.A.  656;  Milhan  v.  Sharp,  27  N.      Note:  6  Ann.  Cas.  392. 

Y.  611,  84  Am.  Dee.  314.    See  also      4.  Chicago,  etc.,  R.  Co.  ▼.  Qnincy, 

infra,  par.  159.  136  LI.  563,  27  N.  E.  192,  29  A.  S.  R. 

2.  Vandalia  R.  Co.  V.  State,  166  Ind.  334;  State  v.  Minnesota  Transfer  R. 
219,  76  N.  E.  980,  117  A.  S.  R.  370.  Co.,  80  Minn.  108,  83  N.  W.  32,  50 

3.  McNeil  V.  South  Pasadena,  166  L.R.A.  656. 

Cal.  153, 135  Pac.  32,  48  L.R.A.(N.S.)       5.  Milhau  v.  Sharp,  27  N.  Y.  611, 
138  and  note;  Colorado,  etc.,  R.  Co.  v.  84  Am.  Dec.  314.    As  to  delegation  of 
Fort  Collins,  52  Colo.  281,  121  Pac.  duty  to  keep  streets  and  highways  in 
747,  Ann.  Cas.  1913D  646  and  note;  repair,  see  infra,  par.  290. 
Chicago,  etc.,  R.  Co.  v.  Quincy,  136  III.      6.  Penley  v.  Auburn,  85  Me.  278,  27 
563,  27  N.  E.  192,  29  A.  S.  R.  334;  Atl.  158,  21  L.R.A.  657. 
Vandalia  R.  Co.  v.  State,  166  Ind.  219,       7.  Story  v.  New  York,  El.  R.  Co., 
76  N.  E.  980,  117  A.  S.  R.  370 ;  State  90  N.  Y.  122,  43  Am.  Rep.  146. 
V.  Minnesota  Transfer  R.  Co.,  80  Minn.       Note:  9  L.R.A.(N.S.)  1045. 
108,   83   N.  W.  32,  50  L.R.A.   656;      8.  Note:  9  L.R.A.(N.S.)  1046. 
State  V.  Park  Com'rs,  100  Minn.  150,      9.  State  v.  Park  Com'rs,  100  Minn. 
110  N.  W.  1121,  9  L.R.A.(N.S.)  1045  150,  110  N.  W.  1121,  9  L.R.A.(NA) 
and  note;  State  v.  Murphy,  134  Mo.  1045. 
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subordination  to  the  right  and  duty  of  the  municipality  to  improve 
and  keep  them  in  repair.^^  The  rule  has  also  been  applied  to  eon- 
tracts  by  municipalities  with  railroad  companies  whereby  the  former 
agree  forever  to  maintain  bridges  and  keep  them  in  repair.^^  And 
a  contract  by  a  street  railway  company  in  consideration  of  a  fran- 
chise to  operate  cars  in  a  city  street,  to  pave  a  certain  portion  of  the 
street,  does  not  deprive  the  municipality  of  power  to  contract  for  the 
laying  of  a  pavement  upon  the  entire  surface  of  the  street.^*  In 
severed  cases  it  has  been  held  that  a  municipality  cannot,  by  contract 
or  ordinance,  relinquish  its  right  to  compel  gas  or  water  companies 
to  bear  the  expense  of  changing  their  pipes  when  made  necessary 
by  public  improvements.**  So  a  grant  of  the  right  to  lay  under- 
ground conduits  for  the  private  gain  of  the  grantee  was  held  to  be 
void  because  the  power  of  regulation  was  not  reserved  by  the  city, 
but  this  decision  was  afterwards  overruled  on  the  ground  that  the 
power  of  regulation  existed  though  not  specifically  reserved.*^ 

Franchise  or  License  to  Use  Streets  or  Highways 

148.  Necessity  for  Franchise  or  License. — ^If  the  power  of  the  state 
to  control  its  highways  has  not  been  delegated,  and  the  state  has  pre- 
scribed no  conditions  limiting  or  regulating  the  use  of  the  highway, 
the  people  are  at  liberty  to  use  it  for  travel,  transportation,  and  com- 

^  munication,  subject  to  the  condition  that  such  %%  neither  inter- 
feres with  other  lawful  uses  of  the  street  nor  invades  the  rights  of  the 
owners  of  abutting  lands.  So  it  has  been  held  that  the  transmission 
of  an  electric  current  by  wire  on  a  highway,  in  order  to  furnish 
light,  heat,  and  power  to  tlie  inhabitants  residing  along  such  electric 
line,  is  a  legal  and  proper  use  of  a  highway,  and  not  an  exceptional 
one,  and  hence  that  a  person  may  build  and  maintain  such  a  line 
on  a  rural  highway  without  having  obtained  a  franchise  or  special 
license  from  any  officer,  providing  it  is  done  in  a  way  that  will  not 
seriously  impede  or  endanger  public  travel,  or  unnecessarily  interfere 
with  the  reasonable  use  of  the  highway  by  other  members  of  the 

'.  public,  .and  there  is  no  invasion  of  the  rights  of  the  owners  of  abut- 
ting lands.  If,  however,  such  a  line  is  so  built  and  maintained  as 
substantially  to  interfere  with  the  legal  and  proper  use  of  the  highway 
by  others  of  the  public,  or  if  the  appliances  set  up  and  used  in  the 

10.  Chicago,  etc.,  R.  Co.  v.  Quincy,  Cal.  153, 135  Pac.  32,  48  L.R.A.(N.S.) 
136  Til.  653,  27  N.  E.  192,  29  A.  S.  138  and  note. 

R.  334.  13.  Note:  6  Ann.  Cas.  392. 

11.  Vandalia  R,  Co.  v.  State,  166  14.  State  v.  Murphy,  134  Mo.  548, 
Ind.  21d,  76  N.  E.  980,  117  A.  S.  R.  31  S.  W.  784,  34  S.  W.  51,  35  S.  W. 
370;  State  v.  Minnesota,  etc.,  R.  Co.,  1132,  56  A.  S.  R.  515,  34  L.R.A.  369, 
80  Minn.  108,  83  N.  W.  33,  50  LJIA.  overruled  by  State  v.  SU  Louis,  146 

.  656.  Mo.  551,  46  S.  W.  98L. 

12.  McNeil  v.  South  Pasadena,  166 
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highway  constitute  a  DuissBce,  the  state,  at  the  instance  of  the 
attorney-general  or  county  attorney^  may  maintain  an  action  to  enjoin 
the  continuance  of  the  nuisance  or  the  further  illegal  use  of  the 
highway.^^  It  has  also  been  held  that  a  corporation  organized  to 
transport  and  distribute  natural  gas  for  fuel,  light,  and  power  may^ 
as  against  the  state,  bury  its  pipe  lines  in  the  public  highways,  if 
public  travel  is  not  thereby  interfered  with,  that  not  being  an  excep- 
tional use  of  them.**  If,  however,  the  privilege  of  occupying  such 
highways  has  not  been  expressly  or  impliedly  granted,  no  railroad 
company  has  the  right  to  use  such  highways  without  the  consent 
of  tlie  authorities  which  have  control  over  them.*' 

149.  Power  to  Grant. — ^The  granting  of  authority  to  public  serv- 
ice companies  to  use  the  streets  and  highways  is  a  legislative  act, 
entirely  beyond  the  control  of  the  judicial  power,  so  long  as  it  is 
within  proper  constitutional  limitations.*^  It  is  vested  in  the  legis- 
lature, and  may  be  exercised  either  directly  or  indirectly  through 
municipalities  or  quasi-municipal  corporations.**  Municipalities  have 
no  authority  in  tlis  regard  except  such  as  is  expressly  or  impliedly 
eonferred  upon  them  by  the  legislature.**    In  some  cases  the  power 

15.  State  v.  Weber,  88  Kan.  175, 127  81  Minn.  140,  83  N.  W.  527,  86  N.  W. 
Pac.  536,  43  L.R.A.(N.S.)  1033.  See  69,  53  L.R.A.  175;  State  v.  Murphy, 
Electricity,  vol.  9,  pp.  1193,  1194.       130  Mo.  10,  31  S.  W.  594,  31  L.R.A. 

16.  State  V.  Kansas  Natural  Gas,  798,  affirmed  170  U,  S.  78,  18  S.  Ct 
etc.,  Improvement  Co.,  71  Kan.  508,  80  505,  42  U.  S.  (L.  ed.)  955;  Alt  v. 
Pac.  962,  114  A.  S.  R.  507.  See  Gas,  State,  88  Neb.  259,  129  N.  W.  432,  35 
vol.  12,  pp.  885-886.  L.R.A.(N.S.)  1212;  Carthage  v.  Cent- 

17.  People  V.  Newton,  112  N.  Y.  396,  ral  New  York  Telephone,  etc.,  Co.,  185 
19  N.  E.  831,  3  L.R.A.  174  and  note;  N.  Y.  448,  78  N.  E.  165,  113  A.  S. 
Galveston,  etc.,  R.  Co.  v.  Galveston,  90  R.  932;  Elizabeth  City  v.  Banks,  150 
Tex.  398,  39  S.  W.  98,  91  Tex.  17,  39  N.  C.  407,  64  S.  E.  189,  22  L.R.A. 
8.  W.  920,  36  L.R.A.  33.  See  Raii/-  (N.S.)  925;  Zanesville  v.  Zanesville 
ROADS.  Telegraph,  etc.,  Co.,  64  Ohio  St.  67, 

18.  Salem  v.  Anson,  40  Ore.  339,  67  59  N.  E.  781,  83  A.  S.  R.  725,  52 
Pac.  190,  91  A.  S.  R.  485,  56  L.R.A.  L.R.A.  150;  Salem  v.  Anson,  40  Ore. 
169.  339,  67  Pac.  190,  91  A.  S.  R.  485,  56 

19.  Grand  Trunk  Western  R.  Co.  v.  L.R.A.  169;  Millvale  v.  Evergreen  R. 
South  Bend,  227  U.  S.  544,  33  S.  Ct.  Co.,  131  Pa.  St.  1, 18  Atl.  993,  7  L.R.A. 
303,  57  U.  S.  (L.  ed.)  633,  44  L.R.A.  369;  McKim  v.  Philadelphia,  217  Pa. 
(N.S.)  405,  reversing  174  Ind.  203,  89  St.  243,  66  Atl.  340,  19  L.R.A.(N.S.) 
N.  E.  885,  91  N.  E.  809,  36  L.R.A.  506;  Iron  Mountain  R.  Co.  v.  Bingham, 
(N.S.)  850;  Russell  v.  Sebastian,  233  87  Tenn.  522,  11  S.  W.  705,  4  L.R.A. 
U.  S.  195,  34  S.  Ct.  517,  58  U.  S.  622  and  note;  Galveston,  etc.,  R.  Co. 
(L,  ed.)  912,  Ann.  Cas.  1914C  1282,  v.  Galveston,  90  Tex.  398,  39  S.  W.  96, 
reversing  163  Cal.  668,  126  Pac.  875,  91  Tex.  17,  39  S.  W.  920,  36  L.R.A. 
Ann.  Cas.  1914A  152;  State  v.  Par-  33;  Dooly  Block  v.  Salt  Lake  Rapid 
sons  St.  R.  etc.,  Co.,  81  Kan.  430,  105  Transit  Co.,  9  Utah  31,  33  Pac.  229, 
Pac.  704,  28  L.R.A.(N.S.)  1082;  Crav7-  24  L.R.A.  610;  Arbenz  v.  Wheeling, 
ford  Electric  Co.  v.  Knox  County  etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
Power  Co.,  110  Me.  285,  86  Atl.  119,  14,  5  L.R.A.  371. 

Ann.   Cas.   1914C  933;  Northwestern       20.  Detroit  Citizens'  St.  R.   Co.  ▼. 
Telephone  Exch.  Co.  v.  Minneapolis,  Detroit,  110  Mich.  384,  68  N.  W.  304, 
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may  be  implied  from  the  general  power  delegated  to  the  municipality 
to  control  its  streets,  and  in  others  not,  depending  to  some  extent 
at  least  on  the  nature  of  the  use  to  which  the  street  is  sought  to  be 
put.^  It  has  been  held  that  it  can  never  be  implied,  but  must  rest 
on  express  legislation,  containing  a  clear  and  unqualified  grant  of 
power.*  As  a  rule  the  power  is  conferred  by  municipal  charters  or 
the  general  laws  under  which  municipalities  are  incorporated,*  in 
which  case  the  municipality  has,  within  the  authority  granted,  the 
same  rights  and  powers  that  the  legislature  itself  possesses;  ^  but  it 
has  been  held  that  authority  to  use  a  street,  conferred  on  a  corpora- 
tion by  statute,  cannot  be  enlarged  by  municipal  ordinance.'^ 

150.  Necessity  for  Municipal  Consent. — Since  the  state  has  sole 
control  of  its  streets  and  highways,^  it  may  authorize  their  use  for  the 
purposes  of  travel  and  commerce  without  the  consent  of  the  munici- 
palities through  which  they  pass.'  It  may  grant  such  authority  to  the 
public  service  corporations  without  compensation  to  the  municipal- 
ity,* and  without  regard  to  the  question  whethef  it  or  those  who 
own  the  soil  of  the  ways  subject  to  the  public  easement  therein,  are 
served,  or  in  any  way  benefited,  by  such  use.*  The  question  whether 
such  authority  must  be  obtained  from  the  municipal  authorities  by 
public  service  corporations  therefore  depends  on  the  terms  of  the 

64  A.  S.  R.  350,  35  L.R. A.  859 ;  Davis  Mackenzie,  74  Md.  36,  21  Ati.  690,  28 

V.  New  York,  14  N.  Y.  506,  67  Am.  A.  S.  R.  219. 

Dec.  186;  Elizabeth  City  v.  Banks,  150  6.  See  supra,  par.  143. 

N.  C.  407,  64  S.  E.  189,  22  L.R.A.  7.  Michigan  Telephone  Co.  v.  Ben- 

(N.S.)  925  and  note.  ton  Harbor,  121  Mich.  512,  80  N.  W. 

1.  Elizabeth  City  v.  Banks,  150  N.  386,  47  L.R.A.  104. 

C.  407,  64  S.  E.  189,  22  L.R.A.(N.S.)  8.  Stanley  v.  Davenport,  54  Ta.  463, 

925  and  note.  2  N.  W.  1064,  6  N.  W.  706,  37  Am. 

2.  Carthage  v.  Central  New  York  Rep.  216;  Cheney  v.  Barker,  198  Mass. 
Telephone,  etc.,  Co.,  185  N.  Y.  448,  78  356,  84  N.  E.  492,  16  L.R.A.(N.S.) 
N.  E.  165,  113  A.  S.  R.  932.  436;  Michigan  Telephone  Co.  v.  Ben- 

8.  Indianapolis  v.  Consumers'  Gas  ton  Harbor,  121  Mich.  512,  80  N.  W. 
Trust  Co.,  140  Ind.  107,  39  N.  E.  433,  386,  47  L.R.A.  104;  Canton  v.  Carton 
49  A.  S.  R.  183,  27  L.R.A.  514;  Craw-  Cotton  Warehouse  Co.,  84  Miss.  268, 
ford  Electric  Co.  v.  Knox  County  36  So.  266, 105  A.  S.  R.  428,  65  L.R.A. 
Power  Co.,  110  Me.  285,  86  Atl.  119,  561 ;  Zanesville  v.  Zanesville  Telegraph, 
Ann.  Cas.  1914C  933;  Northwestern  etc.,  Co.,  64  Ohio  St.  67,  59  N.  E.  781, 
Telephone  Exch.  Co.  v.  Minneapolis,  83  A.  S.  R.  725,  52  L.R.A.  150 ;  Mill- 
81  Minn.  140,  83  N.  W.  527,  86  N.  vale  v.  Evergreen  R.  Co.,  131  Pa.  St. 
W.  69,  53  L.R.A.  175 ;  Plattsmouth  v.  1,  18  Atl.  993,  7  L.R.A.  369 ;  Galves- 
Nehraska  Telephone  Co.,  80  Neh.  460,  ton,  etc.,  R.  Co.  v.  Galveston,  90  Tex, 
114  N.  W.  588,  127  A.  S.  R.  779,  14  398,  39  S.  W.  96,  91  Tex.  17,  39  S.  W. 
L.R.A.(N.S.)  654.  920,  36  L.R.A.  33  and  note;  Arbenz 

Note:  21  Ann.  Cas.  689.  v.  Wheeling,  etc.,  R.  Co.,  33  W.  Va. 

4.  SaJem  v.  Anson,  40  Ore.  339,  67  1,  10  S.  E.  14,  5  L.R.A.  371. 
Pac.  190,  91  A.  S.  R.  485,  56  L.R.A.       Note:  48  L.R.A.  492  et  seq. 
169.  9.  Cheney  v.  Barker,  198  Mass.  356, 

6.  Chesapeake,  etc..  Telephone  Co.  V.  84  N.  E.  492,  16  L.R.A. (N.S.)   436. 
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statutes  regulating  the  matter,*^  and  if  there  is  no  provision  requiring 
it  to  be  obtained,  then  it  is  not  necessary.*^  Consent  is  frequently 
required  in  the  case  of  commercial  railway  companies,^*  street  rail- 
ways,^*  electric  companies,**  telephone  and  telegraph  companies.** 
And  where  the  service  involved  is  purely  local  a  statutory  provision 
mandatory  in  form  may  be  construed  as  directory  in  order  to  uphold 
the  discretion  manifestly  intended  to  be  vested  in  the  municipality 
by  the  statute  taken  as  a  whole.**  Except  in  so  far  as  the  rule  is 
modified  by  statute,  it  is  generally  held  that  permission  from  the 
local  authorities  to  construct  overhead  wires  in  a  rural  highway  is 
not  necessary,  the  extent  of  the  power  of  such  authorities  being  at 
most  to  regulate  the  way  in  which  the  wires  shall  be  placed  so  as  not 
to  interfere  with  the  ordinary  use  of  the  highway.*' 

151.  Right  to  Impose  Conditions. — ^It  is  generally  held  that  where 
municipal  consent  to  the  occupation  of  its  streets  by  public  service 
corporations  is  required,  the  municipality  may  quaJify  its  consent 
by  reasonable  conditions,**  provided  they  do  not  conflict  with  the 
rights  given  the  corporation  by  the  statute.  Power  to  impose  such 
conditions  is  sometimes  expressly  conferred.**  If  the  consent  is 
accepted  with  the  conditions  attached  the  corporation  cannot  there- 

10.  Note :  10  L.R.A.  498.  14.  Edison  Electric  light,  etc.,  Co.  ▼. 

11.  Cheney  v.  Barker,  198  Mass.  356,  Blomquist,  110  Minn.  163,  124  N.  W. 
84  N.  E.  492,  16  L.R.A.(N.S.)  436;  969,  125  N.  W.  895,  136  A.  S.  R. 
Michigan  Telephone  Co.  v.  Benton  460;  State  v.  Murphy,  130  Mo.  10,  31 
Harbor,  121  Mich.  512,  80  N.  W.  386,  S.  W.  694,  31  L.R.A.  798,  affirmed  170 
47  L.R.A.  104;  MQlvale  v.  Evergreen  U.  S.  78,  18  S.  Ct.  505,  42  U.  S.  (L. 
R.  Co.,  131  Pa.  St.  1,  18  Atl.  993,  7  ed.)  955;  Allegheny  County  Light  Co, 
L.R.A.  369.  V.  Booth,  216  Pa.  St.  564,  66  Atl.  72^ 

12.  Minneapolis,  etc.,  Electric  Trac-  9  L.R.A.(N.S.)  404.  See  also  Eleo- 
tion  Co.  V.  Minneapolis,  124  Minn.  351,  tricity,  vol.  9,  pp.  1187-1190. 

145  N.  W.  609,  50  L.R.A.(N.S.)  143;       15.  Hudson  Telephone  Co.  v.  Jersey 

Kipp  V.  Davis-Daly  Copper  Co.,  41  City,  49  N.  J.  L*  303,  8  Atl.  123,  60 

Mont.  509,  110  Pac.  237,  21  Ann.  Cas.  Am.  Rep.  619;  Marshfield  v.  Wiscon- 

1372,36  L.R.A.(N.S.)  666;  Galveston,  sin  Telephone  Co.,  102  Wis.  604,  78 

etc.,  R.  Co.  V.  Galveston,  90  Tex.  398,  N.  W.  735,  44  L.R.A.  565  and  note. 

39  S.  W.  96,  91  Tex.  17,  39  S.  W.  920,  See  also  Telegraphs  ;  Telephones. 
36    L.R.A.   33;   Arbenz   v.   Wheeling,       16.  Suburban  Light,  etc.,  Co.  v.  Bos- 

etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  ton,  153  Mass.  200,  28  N.  E.  447,  10 

14,  5  L.R.A.  371;  Moundsville  v.  Ohio  L.R.A.  497. 

River  R.  Co.,  37  W.  Va.  92,  16  S.  E.       17.  Note:  43  L.R.A.(N.S.)  1033. 
514,  20  L.R.A.  161.  18.  Hudson  Telephone  Co.  v.  Jersey 

Note:  44  L.R.A.  565.  City,  49  N.  J.  L.  303,  8  AU.  123,  60 

See  also  Railroads.  Am.  Rep.  619;   Moundsville  v.   Ohio 

13.  State  V.  Murphy,  130  Mo.  10,  River  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
81  S.  W.  594,  31  L.R.A.  798,  affirmed  514,  20  L.R.A.  161. 

170  U.  S.  78,  18  S.  Ct.  505,  42  U.  S.       Note:  36  L.R.A.  33. 
(Ifc  ed.)  955;  Kipp  v.  Davis-Daly  Cop-       19.  McKim  v.  Philadelphia,  217  Pa. 
per  Co.,  41  Mont.  509,  110  Pac.  237,  St.  243,  66  AU.  340,  19  L.R.A.(N.S.) 
21  Ann.  Cas.  1372,  "36  L.R.A.(N.S.)    506. 
666.    See  also  Street  Railways.  Note:  36  Li.R.A.  35,  36, 
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after  refuse  to  comply  with  them.**  So  a  municipality  which  has 
power  to  grant  licenses  or  franchises  to  use  its  streets  may  require 
bonds  or  undertakings  of  the  grantees  of  such  privileges,  conditioned 
that  they  will  construct  their  works  within  a  specified  time,  or  that 
they  will  otherwise  comply  with  the  terms  of  their  grant.^  But 
it  has  been  held  that  while  the  municipality  may  prescribe  condi- 
tions which  embrace  the  doing  of  those  things  necessary  to  the  pres- 
ervation of  the  streets  for  public  usoy  it  cannot  go  further  than  this 
and  prescribe  conditions  subsequent,  the  breach  of  which  will  destroy 
the  right  of  occupancy  given  by  the  statute.*  Nor,  if  certain  limita- 
tions only  are  prescribed  by  the  grant,  can  additional  ones  legally 
be  imposed  by  subsequent  legislation  enacted  after  its  acceptance.* 
And  it  was  held  that  if  a  corporation  has  express  power  from  the  state 
to  occupy  streets  on  obtaining  municipal  consent,  the  municipality, 
by  merely  giving  its  consent,  reserves  no  power  of  regulation  except 
such  as  is  incident  to  the  regulation  of  the  use  of  the  streets  and  such 
as  the  safety  and  welfare  of  the  public  may  demand ;  that  any  further 
rights  reserved  to  the  city  must  be  secured  as  conditions  of  the  grant 
or  consent,  but  this  decision  was  afterwards  overruled.^ 

152.  Nature  and  Construction  of  Grant  Generally. — ^A  grant  by 
the  legislature  or  a  municipality  to  a  public  service  corporation  of 
a  right  to  use  the  streets  or  highways  is  merely  a  grant  of  a  right 
as  against  the  public  as  distinguished  from  private  rights,  and  neither 
divests  any  private  right  nor  justifies  any  invasion  thereof.*  So 
where  a  member  of  a  city  council  votes  for  such  an  ordinance,  his 
assent  is  referable  only  to  the  public  easement,  and  not  to  his  own 

20.  Moundsville  v.  Ohio  River  R.  1132,  56  A.  8.  R.  515,  34  L.R.A.  369, 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20  overruled  by  State  v.  St.  Louis,  145 
L.R.A.  161.  Mo.  551,  46  S.  W.  981. 

Note:  36  L.R.A.  34.  5.  Gamsey  v.  Northern   California 

1.  Salem  v.  Anson,  40  Ore.  339,  67  Power  Co.,  160  Cal.  699, 117  Pac.  906, 
Pac.  190,  91  A.  S.  R.  485,  56  L.R.A.  36  L.R.A.(N.S.)  185;  Protzman  v.  In- 
169.  dianapolis,  etc.,  R.  Co.,  9  Ind.  467,  68 

2.  Galveston,  etc.,  R.  Co.  v.  Galves-  Am.  Dec.  650  and  note;  Indiana,  etc., 
ton,  90  Tex.  398,  39  S,  W.  96,  91  R.  Co.  v.  Eberle,  110  Ind.  542,  11  N. 
Tex.  17,  39  S.  W.  920,  36  L.R.A.  33.  E.  467,  59  Am.  Rep.  225;  Lamm  v. 

3.  Rassell  v.  Sebastian,  233  U.  S.  Chicago,  etc.,  R.  Co.,  45  Minn.  71,  47 
195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.)  N.  W.  455,  10  L.R.A.  268;  S towers  v. 
912,  Ann.  Cas.  1914C  1282,  reversing  Postal  Telegraph  Cable  Co.,  68  Miss. 
163  Cal.  668,  126  Pac.  875,  Ann.  Cas.  559,  9  So.  356,  24  A.  S.  R.  290,  12 
1914A  152;  Indianapolis  v.  Consumers  L.R.A.  864;  Pennsylvania  R.  Co.  v. 
Gas  Trust  Co.,  140  Ind.  107,  39  N.  E.  Angel,  41  N.  J.  Eq.  316,  7  Atl.  432, 
433,  49  A.  S.  R.  183,  27  L.R.A.  514 ;  56  Am.  Rep.  1 ;  Brown  v.  Ashville  Elec- 
Northwestem  Telephone  Exch.  Co.  v.  trie  light  Co.,  138  N.  C.  533,  51  S. 
Minneapolis,  81  Minn.  140,  83  N.  W.  E.  62,  107  A.  S.  R.  554,  69  L.R.A. 
527,  86  N.  W.  69,  53  L.R.A.  175.  631;  Donovan  v.  AUert,  11  N.  D.  289, 

Note:  36  L.R.A.  36.  91  N.  W.  441,  95  A,  S.  R.  720,  58 

4.  State  V.  Murphy,  134- Mo.  548,  L.R.A.  775;  DaUy  v.  State,  51  Ohio 
31  S.  W.  784,  34  S.  W.  51,  35  S.  W.   St.  348,  37  N.  E.  710,  46  A.  8.  R. 
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private  rights  of  property  in  the  street.*  Such  grants  are  also  sub- 
ject to  the  condition,  implied  if  not  expressed,  that  the  grantee  will 
not  materially  interfere  with  any  other  lawful  use  of  the  highway.' 
Moreover,  they  are  construed  strictly  in  favor  of  the  public,®  though 
this  principle  of  construction  does  not  deny  to  public  offers  a  fair 
and  reasonable  interpretation,  or  justify  ihe  withholding  of  that 
which  it  satisfactorily  appears  the  grant  was  intended  to  convey.* 
153.  Revocation  or  Impairment  of  Right  Granted. — ^The  right  of  a 
municipality  to  revoke  a  license  or  permit  to  occupy  its  streets  for 
purposes  other  than  ordinary  travel,  is  involved  in  conflict,  depend- 
ing largely  upon  the  distinction  between  a  license  and  a  franchise.^* 
On  the  one  hand,  it  is  held  that  consent  by  municipal  ordinance  to 
the  use  of  the  city's  streets  by  a  corporation  chartered  with  power  to 
use  them  upon  securing  consent  of  the  municipality  is  a  license,  and 
not  a  franchise.^^  So  it  has  often  been  held  that  permission  to 
encroach  upon  streets  are  mere  licenses  which  may  be  revoked  at 
any  time,  especially  where  the  fee  of  the  street  is  in  the  city;  this 
rule  having  been  applied  to  permission  granted  by  the  municipality 
to  erect  hitching  posts/^  or  steps,^^  or  to  maintain  hay  scales, ^^  or 
to  construct^*  or  use  wells  in  the  street,^*  or  to  construct  vaults 
under  the  street.^'  The  rule  has  been  applied  even  where  the  licensee 
has  made  expenditures  on  the  faith  of  the  permission  so  granted, 

678,  24  L.R.A.  724;  Foster  Lumber  694,  31  L.R.A.  798,  affirmed  170  U. 
Co.  V.  Arkansas  Valley,  etc.,  R.  Co.,  S.  78,  18  S.  Ct.  505,  42  U.  S.  (L. 
20  Okla.  583,  95  Pac.  224,  100  Pac.  ed.)  955;  People  v.  Newton,  112  N.  Y. 
1110,  30  L.RJL(N.S.)  231;  McKay  v.  396,  19  N.  E.  831,  3  L.R.A.  174  and 
Enid,  26  Okla.  275,  109  Pac.  520,  30  note;  State  v.  Milwaukee  Electric  R. 
LJl.A.(N.S.)  1021;  Kirby  v.  Citizens'  etc.,  Co.,  151  Wis.  520, 139  N.  W.  396, 
Tel.  Co.  of  Sioux  Falls,  17  S.  D.  362,  Ann.  Cas.  1914B  123. 
97  N.  W.  3,  2  Ann.  Cas.  152;  Western  9.  Russell  v.  Sebastian,  233  U.  S. 
Union  M.  Co.  v.  WiUiams,  86  Va.  696,  195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.) 
11  S.  E.  106,  19  A.  S.  R.  908,  8  912,  Ann.  Cas.  1914C  1282,  reversing 
KRJl.  429;  Terry  v.  Richmond,  94  163  Cal.  668,  126  Pae.  875,  Ann.  Cas. 
Va.  537,  27  8.  E.  429,  38  L.R.A.  834;  1914A  152. 

Kueger  v.  Wisconan  Tel.  Co.,  106  Wis,       10.  See  generally,  Franchises,  vol. 
»6,  81  N.  W.  1041,  60  L.R.A.  298.  12,  p.  178 ;  License. 

6.  Lamm  v.  Chicago,  etc.,  R.  Co.,  45  11.  Chicago  v.  Chicago  Tel.  Co.,  230 
Minn.  71,  47  N.  W.  455,  10  L.R.A.  HI.  157,  82  N.  E.  607,  12  Ann.  Cas. 
268.  109,  13  L.R.A.(N.S.)  1084. 

7.  Opdyeke  v.  Public  Service  R.  Co.,  12.  Lacey  v.  Oskaloosa,  143  Ta.  704, 
78  N.  J.  L.  576, 76  Atl.  1032, 29  L.R.A.  121  N.  W.  542,  31  L.R.A.(N.S.)  853. 
(N.S.)  71;  McKim  v.  Philadelphia,  217       IS.  Note:  24  L.R.A.(N.S.)  194. 

Pa.  St.  243,  66  Atl.  340,  19  L.R.A.  14.  Emerson  v.  Babcock,  66  la.  257^ 

(N.S.)  506.    See  infra,  par.  154.  23  N.  W.  656,  65  Am.  Rep.  272. 

8.  In  re  Russell,  163  Cal.  668,  126  15.  Ferrenbach  v.  Turner,  86  Mo. 
Pac  875,  Ann.  Cas.  1914A  152  and  416,  56  Am.  Rep.  437. 

note,  reversed  on  other  grounds  233      16.  Snyder  v.  Mt.  Pulaski,  176  111. 
TJ.  8.  195,  34  S.  Ct.  617,  58  U.  S.  397,  52  N.  E.  62.  44  L.R.A.  407. 
(L.  ed.)  912,  Ann.  Cas.  1914C  1282;       17.  Note:    32    L.BJL.(N.8.)    1035» 
State  V.  Murphy,  130  Mo.  10,  31  S.  W.  1036. 
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OTK  the  ground  that  he  is  bound  to  take  notice  that  the  city  has  no 
'power  to  bind  itself  by  such  a  contract/®  especially  where  the  grant 
iB  made  in  contravention  of  an  existing  ordinance  and  there  are  no 
circumstances  amounting  to  an  estoppel ;  *•  nor  is  it  any  defense  to 
one  unlawfully  using  a  street  for  business  purposes  that  the  obstruc- 
tion complained  of  was  originally  constructed  under  the  authority 
or  with  the  consent  of  the  municipal  authorities.*®  And  the  fact 
that  a  city  grants  to  an  abutting  owner  a  permit  to  erect  a  building 
according  to  plans  and  specifications  calling  for  vaults  or  subways 
under  the  sidewalk  is  held  not  to  estop  it  from  demanding  compen- 
sation for  the  use  of  the  space  under  the  walk  where  the  fee  of  the 
street  is  in  it.  In  such  case  it  is  considered  that  the  abutting  owner 
acquires,  at  most,  a  mere  license,  in  so  far  as  the  use  of  such  space 
is  concerned,  which  may  be  revoked  for  noncompliance  with  an 
ordinance  requiring  the  payment  of  compensation  for  such  use.* 
The  same  rule  has  also  been  applied  in  the  case  of  a  statute  legal- 
izing an  existing  nuisance  in  a  street,  where  there  is  no  consideration 
therefor.*  In  no  case,  of  course,  should  the  right  to  revoke  such 
permits  be  exercised  capriciously.*  But  where  a  municipality  has 
no  authority  to  grant  a  right  to  perpetually  maintain  an  obstruction 
no  lapse  of  time  will  render  a  license  to  do  so  irrevocable.*  On  the 
other  hand  it  has  been  held  that  a  permit  to  construct  a  vault,  when 
accepted  and  acted  upon  by  the  holder,  by  making  costly  improve- 
ments required,  may  constitute  a  contract  between  the  parties,  in 
which  case  it  is  not  revocable  by  the  city  unless  the  public  interest 
or  convenience  demands  it,  or  the  holder  of  the  permit  fails  to  per- 
form his  covenants,  or  some  one  of  them.^  So  permission  granted 
by  a  municipal  corporation  to  an  individual  to  construct  a  private 
sewer  in  the  city  streets,  to  be  used  by  other  citizens,  which  is  for 
the  mutual  benefit  of  the  parties,  will,  when  acted  on,  and  the  sewer 
constructed  at  great  expense,  confer  upon  the  licensee  a  vested  right 
to  use  the  sewer,  and  is  not  a  mere  license  revocable  at  will.*  And 
it  has  been  held  that  where  a  property  owner  has  used  the  space 
under  an  alley  for  the  construction  of  a  boiler  and  coal  room  pur* 

18.  Snyder  v.  Mt.  Palaski,  176  III.       Note:  20  Ann.  Cas.  544. 

397,  52  N.  E.  62,  44  L.R.A.  407.  2.  Reading  v.  Com.,  11  Pa.  St.  196, 

19.  Hibbard  v.  Chicago,  173  111.  91,  61  Am.  Dec  534. 

60  N.  E.  256,  40  L.R.A.  621 ;  J.  Burton  3.  Note:  12  L.R.A.(N.S.)  918. 

Co.  V.  Chicago,  236  HI.  383,  86  N.  E.  4.  Augusta  v.  Bum,  93  Ga.  68,  19 

93,  15  Ann.  Cas.  965.  S.  E.  820,  26  L.R.A.  340. 

20.  Chapman   v.   Lincoln,  84   Neb.  6.  Gregsten  v.  Chicago,  145  HI.  451, 
534,  121  N.  W.  696,  25  L.R.A.(N.S.)  34  N.  E.  426,  36  A.  S.  R.  496. 

400  and  note.  6.  Stevens  v.  Muskegon,  111  Micb- 

1.  Tacoma   Safety  Deposit   Co.   v.  72,  69  N.  W.  227,  36  L.R.A.  777, 
Chicago,  247  111.  192,  93  N.  E.  153, 
20  Ann.  Cas.  564,  31  L.R.A.(N.S.) 
868. 

176 


13  R.    C.  L.  HIGHWAYS  §  154 

mianfe     to  permission  given  him  by  ordinance,  and  has  maintained 
it  for  8  number  of  years,  the  municipality  cannot  summarily  destroy 
it  as    a  public  nuisance.'     The  basis  of  these  rulings,  obviously,  is 
that  "the  permit  constitutes  a  franchise  or  contract.    Under  this  view 
ibe   accepting  individual  or  corporation  acquires  a  property  right, 
protected  by  the  federal  constitution  which  cannot  be  impaired  by 
subsequent  legislation,®  nor  by  any  act  of  the  municipality  granting 
it,*  unless,  of  course,  power  to  do  so  has  been  reserved.^®    The  legis- 
lature may  authorize  the  granting  of  exclusive  franchises,  and  may 
delegate  such  i)ower  to  the  municipality,^*  but  municipalities  have 
no  such  power  unless  it  is  delegated  to  them  expressly  or  by  neces- 
sary implication,**  nor  will  such  authority  be  implied  from  the  use 
oi  general  language  in  statutes  and  charters.** 

154.  Police  Power. — Special  licenses  and  permits  to  occupy  high- 
ways for  uses  other  than  those  strictly  pertaining  to  the  primary 
object  of  their  establishment,  are  always  subject  to  the  police  power,** 

7.  Tieman  v.  Thorp,  88  Neb.  662,  Dec.  314;  Northwestern  Tel.  Exch.  Co. 
130  N.  W.  280,  32  L.R.A.(N.S.)  1034.   v.  Anderson,  12  N.  D.  585,  98  N.  W. 

Note:  20  Ann.  Cas.  544.  706,  102  A.  S.  R.  580,  1  Ann.  Cas.. 

8.  Russell  V.  Sebastian,  233  U.  S.  110,  65  L.R.A.  771. 

195,  34  S.  Ct.  517,  58  U.  S.  {L.  ed.)  10.  State  v.  Alabama  City,  etc.,  R. 

912,  Ann.  Cas.  1914C  1282,  reversing  Co.,  172  Ala.  125,  55  So.  176,  Ann. 

163  Cal.  668,  126  Pac.  875,  Ann.  Cas.  Cas.  1913D  696;  Michigan  Telephone 

1914A  152;  Michigan  Telephone  Co.  v.  Co.  v.  St.  Joseph,  121  Mich.  502,  80 

St.  Joseph,  121  Mich.  502,  80  N.  W.  N.  W.  383,  80  A.  S.  R.  520,  47  L.R.A. 

383,  80  A.  S.  R.  520,  47  L.R.A.  87;  87. 

Northwestern  Telephone  Exch.  Co.  v.  11.  Note:  22  L.R.A.(N.S.)  935.    See 

Minneapolis,  81  Minn.  140,  83  N.  W.  generally,  Fhanchises,  vol.  12,  p.  196 

527,  86  N.  W.  69,  53  Lil.A.  175.  et  seq. 

9.  Grand  Trunk,  etc.,  R.  Co.  v.  South  12.  American  Telephone,  etc.,  Co.  v. 
Bend,  227  U.  S.  544,  35  S.  Ct.  303,  Morgan  County  Tel.  Co.,  138  Ala.  597, 
57  U.  S.  (L.  ed.)  633,  44  L.R.A.(N.S.)  36  So.  178, 100  A.  S.  R.  53;  Ligare  v. 
405,  reversing  174  Ind.  303,  89  N.  E.  Chicago,  139  111.  46,  28  N.  E.  934,  32 
885,  91  N.  E.  809,  36  L.R.A.(N.S.)  A.  S.  R.  179;  Crowder  v.  Sullivan,  128 
850;  Williams  v.  Citizens'  R.  Co.,  130  Ind.  486,  28  N.  E.  94,  13  L.R.A.  647; 
Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  Detroit  Citizens'  St.  R.  Co.  v.  De- 
201,15L.R.A.  64;  Indianapolis  V.  Con-  troit,  110  Mich.  384,  68  N.  W.  304, 
Burners'  Gas  Trust  Co.,  140  Ind.  107,  64  A.  S.  R.  350,  35  L.R.A.  859;  Sher- 
39  N.  E.  433,  49  A.  S.  R.  183,  27  lock  v.  Kansas  City,  etc.,  R.  Co.,  142 
L.R.A.  514;  Michigan  Telephone  Co.  v.  Mo.  172,  43  S.  W.  629,  64  A.  S.  R. 
St.  Joseph,  121  Mich.  502,  80  N.  W.  551;  Cincinnati  Inclined  Plane  R.  Co. 
383,  80  A.  S.  R.  520,  47  L.R.A.  87;  v.  Telegraph  Ass'n,  48  Ohio  St.  390, 
Northwestern  Telephone  Exch.  Co.  v.  27  N.  E.  890,  29  A.  S.  R.  559,  12 
Minneapolis,  81  Minn.  140,  83  N.  W.  L.R.A.  534;  Pomeroy  v.  Mills,  3  Vt. 
527,  86  N.  W.  69,  53  L.R.A.  175 ;  279,  23  Am.  Dec.  207. 
Plattemouth  v.  Nebraska  Tel.  Co.,  80  Notes:  125  A.  S.  R.  346;  22  L.R.A. 
Neb.  460,  114  N.  W.  588,  127  A.  S.  (N.S.)  935  et  seq. 

R.  779,  14  L.R.A.(N.S.)  654;  Hudson       13.  Detroit  Citizens'  St.  R.   Co.  v. 
Telephone  Co.  v.  Jersey  City,  49  N.  J.  Detroit,  110  Mich.  384,  68  N.  W.  S04, 
L.  303,  8  Atl.  123,  60  Am.  Rep.  619;   64  A.  S.  R.  350,  35  L.R.A.  859. 
Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.       14.  Wabash  R.  Co.  v.  Defiance,  167 
R.  C.  L.  Vol.  XIII.— 12.      177 
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and  this  rule  holds  as  to  the  subsurface  as  well  as  the  surface.^* 
Hence,  a  vault  constructed  under  a  street  by  an  abutting  owner  may 
be  appropriated  by  a  municipality  at  any  time  public  necessities 
require,  although  the  vault  was  constructed  with  its  consent.**  And 
a  town  or  city  cannot  give  a  vested  right  to  maintain  a  private  drain 
in  a  highway,  so  that  a  subsequent  cutting  off  of  the  drain  by  an 
extension  of  a  system  of  sewers  will  create  any  liability  against  the 
municipality.*'  Rights  in  streets  or  highways  granted  to  public 
service  corporations  are  at  all  times  held  in  subordination  to  the 
superior  rights  of  the  public  and  all  necessary  and  reasonable  po- 
lice ordinances,  notwithstanding  they  may  interfere  wiih  legal  fran- 
chise rights.**  The  grantee  takes  them  subject  to  the  paramount 
right  of  the  municipality,  to  grade  and  improve  its  streets,  and  to 
make  such  requirements  and  regulations  as  are  necessary  and  reason- 
able in  order  to  make  the  streets  suitable  and  convenient  for  the 
use  of  the  traveling  public,**  and  will  be  required  to  make  such 
changes  in  its  appliances  as  are  rendered  necessary  thereby  at  its 

U.  S.  88,  17  S.  Ct.  748,  42  U.  S.  (L.  Telephone  Co.  v.  St.  Joseph,  121  Mich. 

ed.)  87.  502,  80  N.  W.  383,  80  A.  S.  R.  520, 

Note:  32  L.R.A.(N.S.)  1034.  47  LJI.A.  87;  Northwestern  Tel.  Exch. 

15.  New  Orleans  Gas  Light  Co.  v.  Co.  v.  Minneapolis,  81  Minn.  140,  83 
New  Orleans  Drainage  Commission,  N.  W.  527,  86  N.  W.  69,  53  L.R.A. 
197  U.  S.  453,  25  S.  Ct.  471,  49  U.  175 ;  State  v.  Murphy,  130  Mo.  10,  31 
S.  (L.  ed.)  831;  State  v.  Murphy,  130  S.  W.  594,  31  L.R.A.  798  and  note, 
Mo.  10,  31  S.  W.  594,  31  LJR.A.  798  affirmed  170  U.  S.  78,  18  S.  Ct.  505, 
and  note.  42  U.  S.   (L.  ed.)   955;  Plattsmouth 

16.  Gregsten  v.  Chicago,  146  HI.  451,  v.  Nebraska  Tel.  Co.,  80  Neb.  460,  114 
34  N.  E.  426,  36  A.  S.  R.  496.  N.   W.   588,   127  A.   S.   R.   779,  14 

Note:  32  L.R.A.(N.S.)  1034,  1035.  L.R.A.(N.S.)  654  and  note;  People  v. 

17.  Eddy  v.  Granger,  19  R.  I.  105,  Squire,  107  N.  Y.  593,  14  N.  E.  820, 
31  AU.  831,  28  L.R.A.  517.  1  A.  S.  R.  893;  American  Rapid  Tel. 

18.  Gran^  Trunk,  etc.,  R.  Co.  v.  Co.  v.  Hess,  125  N.  Y.  641,  26  N.  E. 
South  Bend,  227  U.  S.  544,  33  S.  Ct  919,  21  A.  S.  R.  764,  13  L.R.A.  454; 
303,  57  U.  S.  (L.  ed.)  633,  44  L.R.A.  Frankford,  etc.,  R.  Co.  v.  Philadelphia, 
(N.S.)  405,  reversing  174  Ind.  203,  89  58  Pa.  St.  119,  98  Am.  Dec.  242  and 
N.  E.  885,  91  N.  E.  809,  36  L.R.A.  note;  Scranton  Gas,  etc.,  Co.  v.  Scran- 
(N.S.)  850;  Colorado,  etc.,  R.  Co.  v.  ton,  214  Pa.  St.  586,  64  Atl.  84,  6 
Ft.  Collins,  52  Colo.  281, 121  Pac.  747,  Ann,  Cas.  388,  6  L.R.A.(N.S.)  1033; 
Ann.  Cas.  1913D  648;  Anderson  v.  Houston,  etc.,  R.  Co.  v.  Dallas,  98  Tex. 
Fuller,  51  Fla.  380,  41  So.  684,  120  396,  84  S.  W.  648,  70  L.R.A.  850  and 
A.  S.  R.  170,  6  L.R.A.(N.S.)  1026  note;  Marshfield  v.  Wisconsin  Tel.  Co., 
and  note;  Crodwer  v.  Sullivan,  128  102  Wis.  604,  78  N.  W.  735,  44  L.RJL. 
Jnd.  486,  28  N.  E.  94,  13  L.R.A.  647;  565. 

Williams  v.  Citizens'  R.  Co.,  130  Ind.  Note:  47  L.R.A.(N.S.)  607  et  seq. 

71,  29  N.  E.  408,  30  A.  S.  R.  201,  15  19.  State  v.  Alabama  City,  etc.,  R* 

L.R.A.   64;   Indianapolis  v.   Consum-  Co.,  172  Ala.  125,  55  So.  176,  Ann. 

ers  Gas  Trust  Co.,  140  Ind.  107,  39  Cas.  1913D  696;   Cincinnati  Inclined 

N.  E.  433,  49  A.  S.  R.  183,  27  L.R.A.  Plane  R.  Co.  v.  Telegraph  Ass'n,  48 

514;  Indiana  R.  Co.  v.  Calvert,  168  Ohio  St.  390,  27  N.  E.  890,  29  A.  8. 

Ind.  321,  80  N.  E.  961,  11  Ann.  Cas.  R.  559, 12  L.R.A.  534. 
^5,  10  L.R.A.(N.S.)   780;  Michigan 
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own  expense,^  The  police  power  cannot  be  surrendered,  so  that 
the  franchises  of  private  corporations  must  be  conclusively  presumed 
to  be  acquired  with  reference  to  its  existence,  and  contract  rights 
must  yield  to  the  proper  burdens  imposed  by  growth  and  develop- 
ment.* This  extensive  power,  however,  or  regulation  is  not  to  be 
exercised  at  mere  whim  or  caprice,  but  should  be  appropriate  to  and 
commensurate  with  the  public  necessity  for  the  protection  and  pro- 
motion of  public  morals,  health,  safety,  necessity,  or  convenience. 
Nor  can  its  application  be  extended  by  the  authority  which  is  intrusted 
with  such  application  to  an  arbitrary  misuse  of  private  rights,  and 
any  such  unwarranted  exercise  of  authority  is  unconstitutional  and 
void.' 

155.  Estoppel  to  Revoke  License  or  Franchise.-— The  rule  seems 
to  be  generally  accepted  that  after  a  municipality  has  granted  a 
license  or  franchise  to  a  private  person  or  corporation  to  occupy  a 
portion  of  a  street  for  public  purposes,  and  the  licensee  has  acted 
upon  such  grant,  and  expended  money  on  the  faith  thereof,  the  city 
cannot  revoke  the  license  without  comi)ensation  to  the  owner,  unless 
the  erection  or  structure  so  authorized  is,  or  has  in  fact,  by  subse- 
quent use,  become  an  actual  nuisance.  This  has  been  held  where 
street  sprinkling  tanks  have  been  erected  in  a  street  under  license 
from  a  municipality.*  So,  too,  as  a  rule,  a  municipality  is  estopped 
to  deny  the  right  of  a  railroad  company  to  occupy  its  streets  or  high- 
ways where  it  had  the  power  to  grant  or  withhold  the  right  and 
acquiesced  in  the  construction  of  the  road.^  But  where  the  municipal 
authorities  have  no  such  power,  or  where  the  statutes  giving  them 
authority  to  make  such  grants  require  a  certain  mode  of  procedure, 
and  such  requirement  is  not  complied  with,  no  estoppel  arises.*  Nor 
can  there  be  an  estoppel  where  no  work  has  been  done  and  no  money 
has  been  expended  by  the  licensee.*  A  municipality  may  be  estopped 
to  revoke  a  license  to  use  the  street  for  private  purposes,  granted  under 
statutory  authority.  So  a  town  is  estopped  under  such  circum- 
stances to  revoke  a  license  granted  to  an  individual  to  place  hay 

20.  See  snpra,  par.  82.  seq.;   11   Ann.   Cas.   295.     See  also, 

1.  Northwestern  Tel.  Exch.  Co.  v.  Railroads. 

Minneapolis,  81  Minn.  140,  83  N.  W.  5,  Bango  Tp.  v.  Bay  City  Traction, 

527,  86  N.  W.  69,  53  L.R.A.  175.  etc.,  Co.,  147  Mich.  165,  110  N.  W. 

2.  Northwestern  Tel.  Exch.  Co.  v.  490, 118  A.  S.  R.  546, 11  Ann.  Cas.  293 
Minneapolis,  81  Mmn.  140,  83  N.  W.  and  note,  7  L.R.A.(N.S.)  1187  and 
527,  86  N.  W.  69,  53  L.R.A.  175;  note. 

Plattsmonth  v.  Nebraska  Tel.  Co  ,80  6.  A  mere  license  to  lay  gas  mains  in 
Neb.  460,  114  N.  W.  588,  127  A.  S.  a  public  highway  may  be  revoked  prior 
R.  779, 14  L.R.A.(N.S.)  654  and  note,  to  the  performance  of  any  substantial 

8.  Savage  v.  Salem,  23  Ore.  381,  31  work  under  its  terms.  Elizabeth  City 
Pac.  832,  37  A.  S.  R.  688,  24  L.R.A.  v.  Banks,  150  N.  C.  407,  64  S.  E.  189, 
787.  22  L.R.A.(N.S.)  925. 

4.  Notes:  7  L.R.A.(N.S.)   1187  et 
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scales  in  a  street  in  front  of  his  lot  until  the  interests  of  the  public 
require  a  revocation,  where  on  the  faith  of  the  permission  he  has 
purchased  scales,  and  incurred  other  expenses,  such  as  enlarging  a 
building  with  which  they  were  to  be  connected,  for  the  purpose  of 
preparing  them  for  use.'  Some  courts  hold  that  an  attempted  grant 
of  a  right  to  permanently  use  the  street  for  private  purposes  cannot 
afford  the  basis  of  an  estoppel  against  the  municipality.^  Under 
this  rule  the  municipality  is  not  estopped  to  deny  the  validity  of  an 
ordinance  granting  the  right  to  construct  a  subway  or  conduit  under 
the  street  for  purely  private  purposes,  such  an  ordinance  being 
deemed  ultra  vires  and  void.*  It  has  been  held  that  where  an  awning 
is  erected  under  a  municipal  license,  the  municipality  is  estopped 
to 'revoke  the  same  needlessly  or  capriciously,  until  sufficient  time 
has  elapsed  to  allow  the  licensee  to  realize,  in  the  way  of  use  and 
enjoyment  a  fair  return  for  the  expense  incurred;  but  that  when- 
ever such  time  has  elapsed  the  license  may  be  revoked;  and  imless, 
after  reasonable  and  fair  warning,  they  are  removed  by  the  owners, 
the  city  authorities  may  remove  them  as  encroachments  upon  the 
streets,  no  longer  authorized.^^  A  city  is  not  estopped,  by  reason  of 
its  past  failure  to  enforce  its  ordinances  against  the  obstruction  of 
sidewalks,  from  subsequently  removing  all  obstructions  therefrom.** 
156.  Effect  of  Annexation  on  Rights  Previously  Granted.— ^Gener- 
ally, the  right  to  maintain  gas  or  water  pipes,  sewers,  ditches,  poles, 
wires,  or  railroad  or  street  railway  lines  in  rural  highways,  is  not 
affected  by  the  subsequent  incorporation  of  the  territory  into  a  mupic- 
ipality.*^  So  it  has  been  held  that  a  corporation  organized  to  develop 
a  tract  of  residence  property  not  within  the  limits  of  a  municipal 
corporation,  which,  having  no  authority  to  engage  in  the  business 
of  supplying  gas,  has  authority  to  contract  for  a  supply  of  gas  for 
its  patrons,  and  enters  into  a  contract  with  a  gas  company  to  supply 
such  patrons  through  mains  laid  by  it,  cannot,  where  the  fee  of  the 
street  is  in  abutting  owners  and  it  secures  permission  to  lay  its  mains 
from  the  county  authorities,  be  compelled  to  secure  a  public  service 
franchise  by  the  municipality  when  it  is  incorporated,  which  will 
compel  it  to  supply  all  applicants,  as  a  condition  to  permitting  its 

7.  Spencer  v.  Andrew,  82  la.  14.  47  overruled  by  State  v.  St  Louis,  145 
N.  W.  1007, 12  L.R.A.  115.  Mo.  661,  46  S.  W.  981,  on  the  ground 

8.  Hibbard  v.  Chicago,  173  III.  91,  that  the  ordinance  was  not  void. 

50  N.  E.  25fl,  40  L.R.A.  621;  Snyder       10.  Augusta  v.  Burum,  93  Ga.  68, 
v.  Mt.  Pulaski,  176  111.  397,  62  N.  E.  19  S.  E.  820,  26  UR.A.  340. 
62,  44  L.R.A.  407;  Lacey  v.  Oskaloosa,       11.  Chapman   v.   Lincoln,   84   Neb. 
143  la.  704, 121  N.  W.  542,  31  L.R.A.  634,  121  N.  W.  696,  25  L.R.A.(N.S.) 
(N.S.)  853.  400. 

9.  State  V.  Murphy,  134  Mo.  648,      12.  Note:  47  L.R.A.(N.S.)    607  et 
31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  seq. 

1132,  66  A.  S.  R.  5L'),  34  L.R.A.  369, 
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patrons  to  open  the  street  to  tap  its  mains.**  But  if  the  occupancy 
is  not  under  an  unexpired  contract  .or  franchise,  or  is  by  license 
only,  it  seems  that  continued  occupancy  of  the  streets  and  highways 
would  be  subject  to  the  control  of  the  incorporating  municipality. 
It  has  been  held  that  sanitary  districts  incorporated  and  empowered 
to  lay  sewers  in  the  streets  and  highways  within  their  bounds,  are 
extinguished  and  dissolved  on  annexation  of  their  territory  to  a 
municipal  corporation  having  power  to  lay  sewers  in  its  streets.*^ 

Nature  and  Extent  of  Public  and  Mvmcipal  Rights 

157.  Extent  of  Public  Easement — The  public  easement  does  not 
extend  beyond  the  limits  of  the  location  of  the  highway.**  But  the 
entire  highway  belongs  to  the  public  from  side  to  side  and  from 
end  to  end.  The  public  easement  is  coextensive  with  the  limits  of 
the  highway  and  extends  to  its  whole  surface.**  So  a  person  is  entitled 
to  free  and  unobstructed  passage  over  any  and  every  portion  of  it 
not  in  use  by  other  travelers.*'    And  the  public  right  is  not  limited  to 

18.  Cloverdale  Homes  v.  Cloverdale,  Mass.  199,  83  N.  E.  415,  125  A.  S.  R. 

182  Ala.  419,  62  So.  712,  47  L.R.A.  338,  14  L.R.A.(N.S.)  194;  Schopp  v. 

(N.S.)  607.  St.  Louis,  117  Mo.  131,  22  S.  W.  898, 

14.  Note:  47  LuR.A.(N.S.)    607  et  20  L.RJL.  783;  Lockwood  v.  Wabash 

seq.  R.  Co.,  122  Mo.  86,  26  8.  W.  698,  43 

16.  Franklin    ▼.    Fisk,    13    Allen  A.  S.  R.  547,  24  L.R.A.  516 ;  Bischof 

(Mass.)   211,  90  Am.  Dec.  194;  Mc-  v.  Merchants^  Nat.  Bank,  75  Neb.  838, 

InUnn  V.  Roberts,  149  Mass.  450,  22  106  N.  W.  966,  5  L.R.A.(N.S.)  486; 

N.  E.  13,  14  A.  S.  R.  432,  4  L.R.A.  Chapman  v.  Lincoln,  84  Neb.  534,  121 

619.  N.  W.  596,  25  L.R.A.(N.S.)  400»and 

16.  Montgomery  First  Nat  Bank  v.  note;   Opdycke  v.  Public  Service  R. 

Tyson,  133  Ala.  459,  32  So.  144,  91  Co.,  78  N.  J.  U  576,  76  Atl.  1032,  29 

A.  S.  R.  46,  59  L.R.A.  399;  Birming-  L.R.A.(N.S.)  71;  Butler  v.  F.  R.  Penn. 

ham  Ry.,  etc.,  Co.  v.  Smyer,  181  Ala.  Tobacco  Co.,  152  N.  C.  416,  68  S.  E. 

121,  61  So.  354,  Ann.  Cas.  1915C  863,  12,  136  A.  S.  R.  831;  Cincinnati  In- 

47      L.R.A.(N.S.)      597;      Cloverdale  clined  Plane  R.  Co.  v.  Telegraph  Ass'n, 

Homes  v.  Cloverdale,  182  Aia.  419,  62  48  Ohio  St.  390,  27  N.  E.  890,  29  A. 

So.  712,47L.R.A.{N.S.)  607;  Augusta  S.  R.  559,  12  L.R.A.  534;  Savage  v. 

V.  Reynolds,  122  Ga.  754,  50  S.  E.  998,  Salem,  23  Ore.  381,  31  Pac.  833,  37 

106   A.   S.   R.  147,  69   L.R.A.   564;  A.  S.  R.  688,  24  L.R.A.  787;  Chase 

Smith  V.  McDowell,  148  111.  51,  35  N.  v.  Oshkosh,  81  Wis.  313,  51  N.  W.  560, 

E.  141,  22  L.R.A.  393;  People  v.  Har-  29  A.  S.  R.  898,  15  L.R.A.  553. 
ris,  203  lU.  272,  67  N.  E.  785,  96  A.       Note:  1  A.  S.  R.  840. 
S.  R.  304;  State  v.  Burdetta,  73  Ind.       17.  Montgomery  First  Nat.  Bank  v. 

185,  38  Am.  Rep.  117 ;  Bybee  v.  State,  Tyson,  133  Ala.  459,  32  So.  144,  91 

94  Ind.  443,  48  Am.  Rep.  175;  Perry  A.  S.  R.  46,  59  L.R.A.  399;  Binning- 

V.  Castner,  124  la.  386,  100  N.  W.  84,  ham  Ry.,  etc.,  Co.  v.  Smyer,  181  Ala. 

2    Ann.    Cas.    363,    66    L.R.A.    160;  121,  61  So.  354,  Ann.  Cas.  1915C  863, 

Wheeler  v.  Ft.  Dodge,  131  la.  566, 108  47     L.R.A.(N.S.)      597;     Cloverdale 

N.  W.  1057,  9  L.R.A.(N.S.)  146;  East  Homes  v.  Cloverdale,  182  Ala.  419,  62 

Tennessee   Td.   Co.   ▼.   Parsons,   154  So.  712,  47  L.R.A.(N.S.)  607;  People 

Ky.  801,  169  S.  W.  584,  47  L.R.A.  v.  Harris,  203  lU.  272,  67  N.  E.  785, 

(N.S.)  1021;  Com.  ▼    Morrison,  197  96  A.  S.  R.  304;  State  v.  Burdetta,  73 
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the  surface  of  the  highway.  It  also  extends  indefinitely  upward 
and  downward,  so  far  at  least  as  to  prohibit  encroachment  upon  said 
limits  by  any  person  by  any  means  by  which  the  enjoyment  of  said 
public  right  is  or  may  be  in  any  manner  hindered  or  obstructed 
or  made  inconvenient  or  dangerous.^®  So  it  extends  to  so  much  of 
the  land  under  the  s\irface  as  may  be  needed  for  water  pipes,  gas 
pipes,  or  other  legitimate  street  uses.^^  In  England  a  statute  which 
vests  a  street  or  highway  in  local  authorities  does  not  confer  upon 
such  authorities  a  right  of  property  in  the  soil  over  which  the  trafiic 
runs,  nor  in  the  air  above;  but  the  right  vested  in  them  is  merely 
a  statutory  interest  of  a  proprietary  character  in  the  surface  of  the 
street  and  in  what  is  below  the  surface  of  the  street,  so  as  to  enable 
them  to  protect  the  street  and  the  traffic;  and,  as  to  the  air  above 
the  surface, -such  an  interest  only  as  is  necessary  to  enable  them  to 
exercise  the  powers  given  to  them  by  the  statute  for  the  protection 
of  the  street  and  the  traffic.  Hence,  they  are  not  entitled  to  main- 
tain a  suit  to  enjoin  the  erection  of  a  telephone  wire  across  the  street 
at  such  a  height  that  it  causes  no  appreciable  danger  to  the  public.** 
158.  Public  Right  as  Affected  by  Public  Needs;  City  and  Country 
Highways. — ^The  extent  of  the  public  right  depends,  in  some  degree 
at  least,  upon  the  needs  of  the  public.^  And  there  is  a  generally 
recognized  distinction  between  a  highway  in  the  country  and  a  street 
in  a  city  or  village,  as  to  the  mode  and  extent  of  the  enjoyment, 
and,  as  a  sequence,  in  the  extent  of  the  servitude  in  the  land  upon 
which  they  are  located.*    The  urban  servitude  is  much  more  oom- 

Ind.*185,  38  Am.  Rep.  117;  Perry  v.  ton,  77  N.  J.  Eq.  166,  75  Atl.  558, 140 

Castner,  124  la.  386,  100  N.  W.  84,  A,  S.  R.  547,  reversed  on  another  point 

2  Ann.  Gas,  363,  66  L.R.A.  160 ;  John-  by  78  N.  J.   Eq.   283,  79  Atl.  357; 

son  V.  Bay  City,  164  Mich.  251,  129  Hardman  v.  Cabot,  60  W.  Va.  664,  55 

N.    W.    29,    Ann.    Cas.   1913B    866;  S.  E.  756,  9  Ann.  Cas.  1030,  7  L.R.A. 

Schopp  V.  St.  Louis,  117  Mo.  131,  22  (N.S.)   506;  Lynch  v.  Northview,  73 

8.  W.  898,  20  L.R.A.  783;  Lockwood  W.  Va.  609,  81  S.  E.  833,  52  L.R.A. 

v.  Wabash  R.  Co.,  122  Mo.  86,  26  S.  (N.S.)  1038. 

W.  698,  43  A.  S.  R.  547,  24  L.R.A.  20.  Wandsworth  Board  of  Works  v. 

516;  Bischof  V.  Merchants*  Nat.  Bank,  United   Telephone   Co.,  13   Q.  B.  D. 

75  Neb.  838, 106  N.  W.  966,  5  L.R.A.  904,  53  L.  J.  Q.  B.  449,  51  L.  T.  N.  S. 

(N.S.)  486.  148,  32  W.  R.  776,  12  Eng.  Rul.  Cas. 

18.  Bybee  v.  State,  94  Ind.  443,  48  629  and  note. 

t^'j^%P^LZ^^i^^^  1.  Cloverdale  Homes  v.  Cloverdale, 

(NS  M46'    •  ^^^  ^^*'-  ^^'  ^^  ®^-  ^^2'  ^^  ^•^•^• 

19.'  Cloverdale  Homes  v.  Cloverdale,  ^^'^^  ^^7'  o     .     a       txt    x 

182  Ala.  419,  62  So.  712,  47  L.R.A.      .^- /^''°*^^^®^  7;  ^^?^  o^""!; J^*' 

(N.S.)  607;  State  v.  Murphy,  134  Mo.  master  R.  Co.,  104  CaJ.  186,  37  Pac. 

548,  31  S.  W.  784,  34  S.  W.  51,  35  786,  43  A.  S.  R.  89,  25  L.R.A.  654; 

S.  W.  1132,  56  A.  S.  R.  515,  34  L.R.A.  Colegrove   Water   Co.   v.   Hollywood, 

369,   overruled   on   another  point   by  151  Cal.  425,  90  Pac.  1053,  13  LJl.A. 

State  V.  St.  Louis,  145  Mo.  551,  46  (N.S.)    904;    Krueger    v.    Wisconsin 

S.  W.  981;  Bayonne  v.  North  Arling-  Tel.  Co.,  106  Wis.  96,  81  N.  W.  1041, 
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prehensive  than  the  suburban,'  and  streets  within  the  limits  of  munio 
ipal  corporations  are  subject  to  many  uses  by  the  public  to  which 
highways  in  the  country  would  not  be.*  Moreover,  as  a  village  grows 
into  a  town,  and  the  town  grows  into  a  city,  the  rights  of  the  public 
in  its  streets  are  correspondingly  broadened.'  As  a  rule,  country  high- 
ways are  needed  only  for  the  purpose  of  passing  and  repassing,  and 
subject  to  some  exceptions,  the  right  of  the  public  and  of  the  authori- 
ties in  charge  is  confined  to  the  use  of  the  surface,  with  such  rights 
incidental  thereto  as  are  essential  to  such  use.*  City  streets,  how- 
ever, may  be  used  for  many  purposes  other  than  that  of  travel,' 
such  as  the  construction  of  sewers  and  drains,  laying  of  gas  and 
water  pipe^,  erection  of  telegraph  and  telephone  wires,  and  a  variety 
of  other  improvements,  beneath,  upon,  and  above  the  surface,  to 
which  in  modern  times  urban  streets  have  been  subjected.^  Whether 
or  not  a  particular  use  iq  itself  constitutes  a  nuisance  is  a  question 
of  law.  But  while  the  determination  of  public  officer  or  boards 
having  jurisdiction  in  matters  pertaining  to  the  public  highways  is 
not  conclusive,  it  is  very  persuasive,  and  their  declaration  that  a  par* 
ticular  use  does  constitute  a  nuisance  or  an  obstruction  will  not  be 
interfered  with  by  the  courts  except  in  rare  cases  and  where  there 
has  been  a  manifest  abuse  of  their  power.*  If  the  question  of  nui- 
sance depends  on  the  reasonableness  of  the  use,  then  it  is  one  of 
fact,^®  and  time,  necessity,  and  locality  are  important  factors  in 
determining  the  character  of  any  particular  use.^* 

50  L.R.A.  298.    See  Eminent  DoMAm^  Lostutter  v.  Aurora,  126  Ind.  436,  26 
vol.  10,  pp.  94,  95.  N.  E.  184,  12  L.R.A.  259;  Henkel  v. 

3.  Colegrove  Water  Co.  v.  Holly-  Detroit,  49  MicK.  249,  13  N.  W.  611, 
wood,  151  Cal.  425,  90  Pac.  1053,  13  43  Am.  Rep.  464. 

L.R.A.(N.S.)  904;  Lostutter  v.  Aurora,  8.  Montgomery  v.  Santa  Ana  West- 

126  Ind.  436,  26  N.  E.  184,  12  L.R.A.  minster  R.  Co.,  104  Cal.  186,  37  Pac. 

259  \  Krueger  v.  Wisconsin  Tel.  Co.,  78G,  43  A.  S.  R.  89,  25  L.R.A.  654; 

106  Wis.  96,  81  N.  W.  1041,  50  L.R.A.  Colegrove   Water   Co.   v.   Hollywood, 

298.  151  Cal.  425,  90  Pac.  1053,  13  L.R.A. 

4.  Montgomery  v.  Santa  Ana  West-  (N.S.)  904;  Ft.  Wayne  v.  Coombs,  107 
minster  R.  Co.,  104  Cal.  186,  37  Pac.  Ind.  75,  7  N.  E.  743,  57  Am.  Rep.  82; 
786,43A.  S.  R.  89,25L.R.A.  654;  Cal-  Lostutter  v.  Aurora,  126  Ind.  436,  26 
ifomia  Nav.,  etc.,  Co.  V.  Union  Transp.  N.  E.  184,  12  L.R.A.  259;  Allen  v. 
Co.,  126  Cal.  433,  58  Pac.  936,  46  Boston,  159  Mass.  324,  34  N.  E.  519, 
L.R.A.  825.  38  A.  S.  R.  423. 

Notes:  58  Am.  Rep.  501;  125  A.  S.       Note:  27  Am.  Dec.  569. 
E   348  et  seq  ^®®  ^'^^  *'°®  following  para^aplis. 

*5.  Cloverdaie  Homes  v.  Cloverdale,  „?•  ^^^^^''J^V^/  ^h-Pf'^'i'  o 

?KS^*^f ''  ''  '"•  ''^'  ''  "^^-^  irTlf inn.   Cas^'lVf iflfR.!: 
(N.b.)  b07.  o     *     A       w    *     (N.S.)  1087. 

6.  Montgomery  T.  Santa  Ana  West-  jq.  agaves  v.  Shattuck,  35  N.  H. 
mmster  R.  Co.,  104  Cal.  186,  37  Pac.  257,  69  Am.  Dec.  536 ;  Com.  v.  Allen, 
786,  43  A.  S.  R.  89,  25  L.R.A.  654,        148  Pa.  St.  338,  23  All.  1115,  33  A. 

7.  Montgomery  v.  Santa  Ana  West-  S.  R.  830,  16  L.R.A.  148. 

minster  R.  Co.,  104  Cal.  186,  37  Pac      11.  Graves  v.  Shattuck,  35  N.  H. 
786,  43  A.  S.  R.  89,  23  L.RJL  654;  257,  69  Am.  Dee.  536. 
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159.  Nature  of  Municipality's  Interest. — In  the  absence  of  consti- 
tutional inhibition,  the  legislature  may  authorize  a  municipality  to 
convey  iand  of  which  it  holds  the  fee  and  thus  to  defeat  a  street 
easement  which  has  been  acquired  therein  by  prescription.**  But 
generally  the  interest  acquired  by  a  municipal  corporation  for  high- 
way purposes  is  held  in  trust  for  the  benefit  of  all  the  public/'  regard- 
less of  whether  the  municipality  owns  the  fee  or  has  merely  an  ease- 
ment*^   In  the  absence  of  legislative  authority,  a  municipality  has 

12.  Raleigh  v.  Durfey,  163  N.  C.  v.  Chicago,  247  Dl.  204,  93  N.  E.  158, 
154,  79  S.  E.  434,  Ann.  Cas.  1915C  139  A.  S.  R.  319,  20  Ann.  Cas.  539; 
769.  Valparaiso  v.  Spaeth,  166  Ind.  14,  76 

13.  Apalachicola  v.  Apalachicola  N.  E.  514,  8  Ann.  Ca&  1021;  Cook  y. 
Land  Co.,  9  Fia.  340,  79  Am.  Dec  Burlington,  30  la.  94,  6  Am.  Rep. 
284.  649 ;  Stanley  v.  Davenport,  54  la.  463, 

14.  Saner  v.  New  York,  206  U.  S.  2  N.  W.^  1064,  6  N.  W.  706,  37  Am. 
536,  27  S.  Ct,  686,  51  U.  S.  (L.  ed.)  Rep.  216;  Lexington,  etc.,  R.  Co.  v. 
1176, 11  Ann.  Cas.  789;  Webb  v.  Dem-  Applegate,  8  Dana  (Ky.)  289,  33  Am. 
polis,  95  Ala.  116,  13  So.  289,  21  Dee.  467;  Townsend  v.  Epstein,  93 
L.R.A.  62;  Denver,  etc.,  R.  Co,  v.  Md.  637,  49  Atl.  629,  52  L.R.A.  409; 
Hannegan,  43  Colo.  122,  95  Pac.  343,  State  v.  Burkett,  119  Md.  609,  87  Atl. 
127  A.  S.  R.  100,  16  L.R.A.(N.S.)  514,  Ann.  Cas.  1914D  345;  Mcllhin- 
874;  Quiney  v.  Jones,  76  111.  231,  20  ny  v.  Trenton,  148  Mich.  380,  111  N. 
Am.  Hep.  243;  Stack  v.  East  St.  Louis,  W.  1083,  118  A.  S.  R.  583,  12  Ann. 
85  111.  377,  28  Am.  Rep.  619;  Mor-  Cas.  23,  10  L.R.A.(N.S.)  623;  State 
rison  V.  Hinkson,  87  lU,  587,  29  Am.  v.  Murphy,  134  Mo.  548,  31  S.  W.  784, 
Rep.  77;  People  v.  Walsh,  96  111.  232,  34  S.  W.  51,  35  S.  W.  1132,  56  A.  S. 
36  Am.  Rep.  135;  Chicago  v.  Union  R.  515,  34  L.R.A.  369,  overruled  on 
Bldg.  Ass'n,  102  lU.  379,  40  Am.  Rep.  another  point  by  State  v.  St.  Louis, 
598;  Union  Coal  Co.  v.  La  Salle,  136  145  Mo.  551,  46  S.  W.  981;  Sherlock  v. 
111.  119,  26  N.  E.  500,  12  L.R.A.  326;  Kansas  City  B.  R.  Co.,  142  Mo.  172, 
Chicago,  etc.,  R.  Co.  v.  Quiney,  13i5  43  S.  W.  629,  64  A.  S.  R.  551;  Benton 
111.  563,  27  N.  E.  192,  29  A,  S.  R.  v.  St.  Louis,  217  Mo.  687,  118  S.  W. 
334;  Smith  v.  McDowell,  148  111.  51,  418, 129  A.  S,  R.  561;  Burlington,  etc., 

35  N.  E.  141,  22  L.R. A.  393 ;  Field  R.  Co.  v.  Reinhackle,  15  Neb.  279,  18 
V.  Barling,  149  111.  556,  37  N.  E.  850,  N.  W.  69,  48  Am,  Rep.  342;  Jaynes 
41  A.  S.  R.  311,  24  L.R.A.  406;  Doane  v.  Omaha  Street  R.  Co.,  53  Neb.  631, 
V.  Lake  Street  Electric  R.  Co.,  165  74  N.  W.  67,  39  L.R.A.  751;  Slabaugh 
111.  510,  46  N,  E.  520,  56  A.  S.  R.  265,  v.  Omaha  Electric  Light,  etc,  Co.,  87 

36  L.R.A.  97;  Hibbard  v.  Chicago,  173  Neb.  805,  128  N.  W.  505,  30  L.R.A. 
111.  91,  50  N.  E.  256,  40  L.R.A.  621;  (N.S.)  1084;  Milhau  v.  Sharp,  27  N. 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  Y.  611,  84  Am.  Dec.  314;  Kane  v. 
9,  51  N.  E.  758,  68  A.  S.  R.  155,  42  New  York  El.  R.  Co.,  125  N.  Y.  164, 
L.R.A.  696;  Snyder  v.Mt.  Pulaski,  176  26  N.  E.  278,  11  L.R.A.  640;  Fifth 
111.  397,  52  N.  E.  62,  44  L.R.A.  407;  Ave.  Coach  Co.  v.  New  York,  194  N. 
West  Chicago  Masonic  Ass'n  v.  Cohn,  Y,  19,  86  N.  E,  824, 16  Ann,  Cas.  695, 
192  m.  210,  61  N.  E.  439,  8  A.  S.  R.  21  LJl.A.(N.S.)  744;  New  York  v. 
327,  55  L.R.A.  235;  People  v.  Harris,  Rice,  198  N.  Y.  124,  91  N.  E.  283,  28 
203  lU.  272,  67  N.  E.  785,  96  A.  S.  L.R.A.(N.S.)  375;  Staton  v.  Atlantic 
R.  304 ;  People  v.  Clean  Street  Co.,  225  Coast  Line  R.  Co.,  147  N.  C.  428,  61 
111.  470,  80  N.  E.  298,  116  A.  S.  R.  S.  E.  455, 17  L.R.A.(N.S.)  949;  EUza- 
156,  9  L.R.A.(N.S.)  455;  Weage  v.  beth  City  v.  Banks,  150  N.  C.  407,  64 
Chicago,  etc.,  R.  Co.,  227  HI.  421,  81  S.  E.  189,  22  L.R.A.(N.S.)  925;  Butier 
N.  E.  424, 11  L.R.A.{N.S.)  589;  Sears  v.  F.  B.  Penn  Tobacco  Co.,  152  N.  €• 
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no  power  to  alienate  or  otherwise  dispose  of  its  streets.**  So,  a  munic- 
ipality has  no  private  proprietary  interest  in  its  streets  and  high- 
ways which  entitles  it  to  compensation  when  they  are  subjected  to 
an  authorized  additional  public  use  beyond  an  amount  sufficient  to 
make  the  repairs  rendered  necessary  by  such  additional  use.**  Nor 
can  lands  dedicated  for  public  streets  be  seized  on  execution  for  the 
debts  of  the  municipality.*'  The  trust  for  street  pmrposes  is  not 
a  mere  dry  or  passive  trust,  but  one  in  the  execution  of  which  the 
trustee  has  and  holds  the  possession,  control,  management,  and  super- 
vision, of  the  trust  property,**  and  its  primary  object  is  the  interest 
of  the  public,  which  must  always  be  paramount  to  all  other  inter- 
ests.** Where  the  municipality  owns  the  fee  its  right  to  maintain 
ejectment  to  recover  possession  of  a  highway  cannot,  of  course,  be 
questioned.     But  where  it  has  only  an  easement  the  question  is 

416,  68  S.  E.  12,  136  A.  S.  R.  831;  Chicago,  173  111.  91,  50  N.  E.  256,  40 

Callen   v.   Colambus   Edison   Electric  L.R.A.  621 ;  Snyder  v.  Mt.  Pulaski,  176 

light  Co.,  66  Ohio  St.  166,  64  N.  E.  111.  397,  52  N.  E.  62,  44  L.R.A.  407; 

141,  58  L.R.A.  782;  Kellogg  v.  Cin-  Cook  v.  Burlington,  30  la.  94,  6  Am. 

einnati  Traction  Co.,  80  Ohio  St.  331,  Rep.  649;  Stanley  v.  Davenport,  54 

88  N.  E.  882,  17  Ann.  Cas.  242,  23  la.  463,  2  N.  W.  1064,  6  N.  W.  706, 

L.R.A.(N.S.)  158;  McKay  v.  Enid,  26  37  Am.  Rep.  216;  Lacey  v.  Oskaloosa, 

Okla.  275,  109  Pac,  520,  30  L.R.A.  143  la.  704,  121  N.  W.  542,  31  L.R.A. 

(N.S.)  1021;  Savage  v.  Salem,  23  Ore.  (N.S.)  853;  Stetson  v.  Faxon,  19  Pick. 

381,  31  Pac  832,  37  A.  S.  R.  688,  24  (Mass.)  147,  31  Am.  Dec.  123;  Mcll- 

L.R,A.  787;  Eddy  v.  Granger,  19  R.  hinny  v.  Trenton,  148  Mich.  380,  111 

I.  105,  31  Atl.  831,  28  L.R.A.  517;  N.  W.  1083, 118  A.  S.  R.  583, 12  Ann. 

Humes     v.     Knoxville,     1     Humph.  Cas.  23,  10  L.R.A.(N.S.)   623;  Burl- 

(Tenn.)   403,  34  Am.  Dec.   657  and  ington,  etc.,  R.  Co.  v.  Reinhackle,  15 

note;  Iron  Mountain  R.  Co.  v.  Bing-  Neb.  279,  18  N.  W.  69,  48  Am.  Rep. 

ham,  87  Tenn.  522,  11  S.  W.  705,  4  342;  Moose  v.  Carson,  104  N.  C.  431, 

IjMJl.  622  and  note ;  Dooly  Block  v.  10  S.  E.  689, 17  A.  S.  R.  681,  7  L.R.A. 

Salt  Lake  Rapid  Transit  Co.,  9  Utah  548;  Elizabeth  City  v.  Banks,  150  N. 

31,  33  Pac  229,  24  L.R.A.  610;  Cereg-  C.  407,  64  S.  E.  189,  22  L.R.A.(N.S.) 

hino  V.  Oregon  Short  Line  R.  Co.,  26  925 ;  Eddy  v.  Granger,  19  R.  L  105,  31 

Utah  4G7,  73  Pac.  634,  99  A.  S.  R.  Atl.  831,  28  L.R.A.  517;  Crocker  v. 

843;  Norfolk,  etc.,  Co.  v.  Norfolk,  115  Collins,  37  S.  C.  327,  15  S.  E.  951,  34 

Va.   169,  78   S.   E.   545,   Ann.    Cas.  A.  S.  R.  752;  Ralston  v.  Weston,  46 

1914D  1067.  W.  Va.  544,  33  S.  E.  326,  76  A.  S, 

Notes:  32  Am.  Dec.  720;  108  A.  S.  R.  834. 

R.  139;  125  A.  S.  R.  345;  2  .L.R.A.  Notes:  62  Am.  Dec.  487;  14  L.R.A. 

59;  25  L.R.A.(N.S.)  400  et  seq.  372. 

15.  Webb  V.  Dempolis,  95  Ala.  116,  16.  Zanesville    v.    Zanesville    Tele- 

13  So.  289,  21  L.R.A.  62;  Quincy  v.  graph,  etc.,  Co.,  64  Ohio  St.  67,  59  N. 

Jones,  76  111.  231,  20  Am.  Rep.  243;  E.  781,  83  A.  S.  R.  725,  52  L.R.A. 

Stack  v.  East  St.  Louis,  85  111.  377,  150.    See  Eminent  Domain,  vol.  10, 

28  Am.  Rep.  619 ;  Chicago,  etc.,  R.  Co.  p.  77. 

V.  Quincy,  136  lU.  563,  27  N.  E.  192,  17.  Note:  52  Am.  Dec.  487. 

29  A.  S.  R.  334;  Smith  v.  ]\IcDowell  18.  Union  Coal  Co.  v.  La  Salle,  136 
148  111.  51,  35  N.  E.  141,  22  ID.  119,  26  N.  E.  506,  12  L.R.A.  326. 
L.R.A.  393;  Field  v.  Barling,  149  19.  State  v.  Seattle,  57  Wash.  602, 
ni.  556,  37  N.  E.  850,  41  A.  S.  R.  311,  107  Pac.  827,  27  L.R.A.(N.S.)  1188. 
24  L1JI.A.  406;  Hibbard,  etc.,  Co.  v. 
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involved  in  some  doubt,  with  the  weight  of  reason,  if  not,  indeed,  a 
numerical  preponderance  of  the  authorities,  in  favor  of  the  munic- 
ipality's right  to  maintain  the  action,  and  certainly  the  opposite  posi- 
tion is  based  solely  on  the  technicality  that  ejectment  will  not  lie 
for  an  incorporeal  hereditament.*®  Accordingly,  it  has  been  held 
that  a  municipality  may  maintain  ejectment  even  against  the  owner 
of  the  soil  where  he  occupies  a  street  in  a  manner  inconsistent  with 
the  public  use ;  ^  that  the  action  is  equally  maintainable  where  the 
highway  easement  was  acquired  by  user;*  and  that  the  municipal- 
ity may  recover  mesne  profits  to  the  same  extent  as  an  individual 
could.'  Where  the  fee  is  in  the  city  it  may  maintain  trespass  for 
the  removal  of  coal  underlying  the  streets,  and  recover  the  full  value 
of  the  coal  so  removed,  although  no  actual  damage  has  been  done  to 
the  surface  of  the  streelii.^ 

X.  Obstructions  and  Encroachments 

Generally 

160.  As  Nuisance. — Any  unauthorized  obstruction  or  encroach- 
ment upon  a  street  or  highway  per  se  constitutes  a  public  nuisance, 
even  though  it  does  not  actually  operate  as  an  obstruction  to  travel  or 
work  a  positive  inconvenience  to  anyone.*    And,  a  fortiori,  the  same 

20.  See  Ejectment,  vol.  9,  pp.  835-  21  L.R.A.(N.S.)  74;  Jackson  v.  Kiel, 

837.    See  also  Teass  v.  St.  Albans,  38  13  Colo.  378,  22  Pac.  504,  16  A.  S.  R. 

W.  Va.  1,  17  S.  E.  400,  19  L.R.A.  207  and  note,  6  L.R.A.  254;  State  v. 

802,  reversed  on  another  point  by  Ral-  Knapp,  6  Conn.  415,  16  Am.  Dec.  68 

ston  v.  Weston,  46  W.  Va.  544,  33  and  note;  Jacksonville,  etc.,  R.  Co.  v. 

S.  E.  326,  7(3  A.  S.  R.  834.  Thompson,  34  Fla.  346, 16  So.  282,  26 

1.  French  v.  Robb,  07  N.  J.  L.  260,  L.R.A.  410;  Augusta  v.  Reynolds,  122 
51  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A.  Ga.  754,  50  S.  E.  998,  106  A.  S.  R. 
956.  147,   69   L.R.A.   564;    Smith   v.   Me- 

2.  Lee  v.  Harris,  206  111.  428,  69  Dowell,  148  111.  51,  36  N.  E.  141,  22 
N.  E.  230,  99  A.  S.  R.  176.  L.R.A.  393;  Hibbard  v,  Chicago,  173 

3.  ApalachicoIav.ApalachicolaLand  111.  91,  50  N.  E.  256,  40  L.R.A.  621; 
Co.,  9  Fla.  340,  79  Am.  Dec.  284.  People  v.  Harris,  203  111.  272,  67  N. 
See  generally,  Ejectment,  vol.  9,  p.  E.  785,  96  A.  S.  R.  304;  State  v.  Bur- 
940.  detta,  73  Ind.  185,  38  Am.  Rep.  117 

4.  Union  Coal  Co.  v.  La  Salle,  136  and  note;  Bybee  v.  State,  94  Ind.  443, 
111.  119,  26  N.  E.  506,  12  L.R.A.  326.  48  Am.  Rep.  175;  Valparaiso  v.  Bo- 
See  generally.  Mines;  Trespass.  zarth,  153  Ind.  536,  55  N.  E,  439,  47 

5.  State  V.  Mobile,  5  Port.  (Ala.)  L.R.A.  487;  O'Brien  v.  Central  Iron, 
279,  30  Am.  Dec.  564;  Costello  v.  State,  etc.,  Co.,  158  Ind.  218,  63  N.  E.  302, 
108  Ala.  45,  18  So.  820,  35  L.R.A.  92  A.  S.  R.  305,  57  L.R,A.  508 ;  State 
303 ;  Montgomery  First  Nat.  Bank  v.  v.  Southern  Indiana  Gas  Co.,  169  Ind, 
Tyson,  133  Ala.  459,  32  So.  144,  91  124,  81  N.  E.  1149,  13  Ann.  Cas.  908 ; 
A.  S.  R.  46,  59  L.R.A.  399;  Binning-  Emerson  v.  Babcock,  66  la.  257,  23 
ham  Ry.,  etc.,  Co.  v.  Smyer,  181  Ala.  N.  W.  656,  55  Am.  Rep.  273;  Perry 
121,  61  So.  354,  Ann.  Cas.  1915C  863,  v.  Castner,  124  la.  386,  100  N.  W.  84, 
47  L.R.A.(N.S.)  597;  Stoutemeyer  v.  2  Ann.  Cas.  363,  66  L.R.A.  160;  Lacev 
Sharp,  89  Ark.  175,  116  S.  W.  189,  v.  Oskaloosa,  143  la.  704.  121  N.  W. 
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is  true  of  anything  which  interferes  unreasonably  and  unnecessarily 
with  its  use  by  the  public,*  or  which  detracts  from  the  safety  of 
travelers  thereon.'  It  follows  that  such  an  obstruction  may  be  a 
nuisance,  though  it  occupies  a  part  of  the  street  only,*  and  sufficient 

542,  31  L.R.A.(N.S.)   853;  Stephens  289,  54  AU.  887,  61  L.R. A.  611;  Green, 

V.  Deickman,  158  Ky.  337,  164  S.  W.  etc,  Co.  v.  Thresher,  235  Pa.  St.  169, 

931,  51  .L.RA.(N.S.)   309;  New  Or-  83  Atl.  711,  Ann.   Cas.  1913D   1210 

leans  v.  Lenfant,  126  La.  455,  52  So.  and  note;  State  v.  Knotts,  2  Speer  L. 

575,   29  L.R.A.(N.S.)    642;   Davis  v.  (S.  C.)  692,  42  Am.  Dec.  395;  South 

Winslow,  51  Me.  264.  61  Am.  Dec.  573 ;  Carolina  Steamboat  Co.  v.  Wilming- 

Charlotte  v.  Pembroke  Iron  Works,  82  ton,  C,  etc.,  R.  Co.,  46  S.  C.  327,  24 

Me.  391, 19  AU.  902,  8  L.R.A.  828  and  S.  E.  337,  57  A.  S.  R.  688,  33  L.R.A. 

note ;  Baldwin  v.  Trimble,  85  Md.  396,  541 ;  Ceregbino  v.  Oregon  Short  Line 

37   AU.  176,  36  L.R.A.  489;   Town-  R.  Co.,  26  Utah  467,  73  Pac.  634,  99 

send  V.  Epstein,  93  Mil.  537,  49  Atl.  A.  S.  R.  843;  State  v.  Wilkinson,  2 

629,  86  A.  S.  R.  441,  52  L.R.A.  409;  Vt.  480,  21  Am.  Dec.  560,  overruled  on 

Com.  ▼.  Wilkinson,  16  Pick.  (Mass.)  another  point  by  State  v.  Burpee,  65 

175,  26  Am.  Dec.  654;  Stetson  v.  Fax-  Vt.  1,  25  Atl.  964,  36  A.  S.  R.  775, 19 

on,  19  Pick.  (Mass.)  147,  31  Am.  Deo,  L.R.A.    145;    Yates    ▼•    Warren  ton, 

123;  Com.  v.  Morrison,  197  Mass.  199,  84    Va.    337,    4    S.    E.    818,    10    A. 

83  N.  £.  415,  125  A.  S.  R.  338,  14  S.  R.  860;  Sholin  v.  Skamania  Boom 
L.R.A.(J^.S.)  194;  Viebahn  v.  Crow  Co.,  56  Wash.  303,  105  Pac  632, 
Wing  County,  96  Minn.  276,  104  N.  28  L.R.A.(N.S.)  1053;  Moundsville  v. 
W.  1089,  3  L.RJL.(N.S.)  1126;  Can-  Ohio  River  R.  Co.,  37  W.  Va.  92,  16 
ton  V.  Canton  Cotton  Warehouse  Co.,  S.  E.  514,  20  L.R.A.  161;  Ralston  v. 

84  Miss.  268,  36  So.  266,  105  A.  S.  R.  Weston,  46  W.  Va.  544,  33  S.  E.  326, 
428,  65  L.R.A.  561;  Schopp  v.  St.  76  A.  S.  R.  834;  Davis  v.  Spragg,  72 
Louis,  117  Mo.  131,  22  S.  W.  898,  20  W.  Va.  672,  79  S.  E.  652,  48  L.R.A. 
L.R.A.  783;  Cummings  Realty,  etc.,  (N.S.)  173;  Chase  v.  Oshkosh,  81  Wis. 
Co.  V.  Deere,  208  Mo.  66,  106  S.  W,  313,  51  N.  W.  560,  29  A.  S.  R.  898, 15 
496,  14  L.R.A.(N.S.)  822;  Bischof  v.  L.R.A.  553;  Rex  v.  Wright,  3  B.  &  Ad. 
Merchants'  Nat.  Bank,  75  Neb.  838,  681,  23  E.  C.  L.  159,  12  Eng.  Rul. 
106  N.  W.  966,  5  L.R.A.(N.S.)  486;  Cas.  559  and  note;  Reg.  v.  United 
Chapman  v.  Lincoln,  84  Neb.  534,  121  Kingdom  Electric  Tel.  Co.,  9  Cox  C. 
N.  W.  596,  25  L.R.A.(N.S.)  ^00;  State  C.  174,  31  L.  J.  M.  C.  166,  8  L.  T.  N. 
V.  Kean,  69  N.  H.  122,  45  Atl.  256,  48  S.  378,  10  W.  R.  538,  12  Eng.  RuL 
LHJL   102,   Wetmore  v.   Tracy,   14  Cas.  562  and  note. 

Wend.  (N.  Y.)  250,  28  Am.  Dec.  525;  Notes:  43  Am.  Dee.  718;  27  Am. 

People  V.  Lambier,  5  Denio  (N.  T.)  Rep.  758;  4  L.R.A.  298;  39  L.R.A. 

9,  47  Am.  Dec.  273  and  note;  Davis  650  et  seq.,  670  et  seq.;  17  Ann.  Cas. 

V.  New  York,  14  N.  Y.  506,  67  Am.  791. 

Dec.  186  and  note;  De  Witt  t.  Van  6.  Graves  v.  Shattuck,  35  N.  H.  257, 

Schoyk,  110  N.  Y.  7,  17  N.  E.  425,  6  69  Am.  Dec.  536 ;  Opdycke  v.  Public 

A.  S.  R.  342;  Cohen  v.  New  York,  113  Service  R.  Co.,  78  N.  J.  L.  576,  76  Atl. 

N.  Y.  532,  21  N.  E.  700,  10  A.  S.  R.  1032,  29  L.R.A.(N.S.)   71;  Callanan 

506,  4  L.R.A.  406;  New  York  v.  Rice,  v.  GUman,  107  N.  Y.  360, 14  N.  E.  264, 

198  N.  Y.  124,  91  N.  E.  283,  28  L.R.A.  1  A.  S.  R.  831  and  note;  Flynn  v. 

(N.S.)  375  and  note;  MOarkey  v.  Fos-  Taylor,  127  N.  Y.  596,  28- N.  E.  418. 

ter,  6  Ore.  378,  25  Am.  Rep.  531 ;  14  L.R.A.  556. 

Savage  v.  Salem,  23  Ore.  281,  31  Pac.  Note :  39  L.R.A.  650  et  seq. 

832,  37  A.  S.  R.  688,  24  L.R.A.  787;  7.  Dygert  v.  Schenck,  23  Wend.  (N. 

Com.  V.  Allen,  148  Pa.  St.  358,  23  Y.)  446,  35  Am.  Dec.  575. 

AU.  1115,  33  A.  S.  R.  830,  16  L.R.A.  Note:  39  L,R.A.  651  et  seq. 

148;  Kessler  v.  Berger,  205  Pa.  St.  8.  Augusta  v.  Reynolds,  122  Ga.  754^ 
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space  still  remains  to  accommodate  public  travel,^  or  though  it  is 
outside  of  the  traveled  or  worked  part  of  the  way/®  or  even  though 
it  is  in  fact  a  thing  of  public  convenience  or  benefit.**  The  rule  is 
different,  however,  where  one  is  charged  with  an  improper  and  detri- 
mental exercise  of  his  public  right  to  use  the  street  or  highway,  for 
then  the  act  of  so  using  it  is  not  in  itself  unlawful,  but  the  unlaw- 
fulness consists  rather  in  the  unreasonable  manner  in  which  the  act 
is  performed  which  results  in  unnecessary  public  inconvenience.** 
An  obstruction  or  encroachment  by  one  person  does  not  justify  or 
excuse  an  encroachment  or  obstruction  to  the  same  extent  by  another 
person.*' 

161.  Right  to  Permit. — ^The  legislature  may  authorize  obstructions 
in  streets  or  highways  which  would  otherwise  be  nuisances,*^  aud 
may  withdraw  temporarily  from  the  general  public  use  any  public 
highway,  and  devote  it  for  the  time  being  to  a  public  use  of  a  special 
character.**  And,  as  a  rule,  any  obstruction  or  structure  which  is 
authorized  by  a  statute  enacted  within  the  scope  of  legislative  power 
cannot  be  a  nuisance/*  but  statutes  authorizing  such  obstructions  are 
strictly  construed.  Legislative  power  to  authorize  obstructions  may 
be  delegated  to  municipal  corporations,*'  but  to  justify  its  exercise 
by  such  a  corporation  it  must  be  conforred  either  expressly  or  by 
necessary  implication.*®  A  statute  conferring  power  upon  municipal 
corporations  to  permit  and  sanction  encroachments  on  their  streets 

50  S.  E.  998,  106  A.  S.  R.  147,  69  11.  Laeey  v.  Oskaloosa,  143  la.  704, 

L.R.A.  564;  People  v.  Harris,  203  IIL  121  N.  W.  542,  31  L.R.A.(N.S.)  85a 

272,  67  N.  E.  785,  96  A.  S.  R.  304.  12.  Costdlo  v.   State,  108  Ala.  45, 

Note:  39  L.R.A.  655  et  seq.  18  So.  820,  35  L.R.A.  303. 

9.  Smith  V.  McDowell,  148  Til.  51,  Note:  38  Am.  Rep.  128. 

35  N.  E.  141,  22  L.R.A.  393;  Lacey  13.  Valparaiso  v.  Bozarth,  153  Ind. 

V.  Oskaloosa,  143  la.  704,  121  N.  W.  536,  55  N.   E.  439,  47   L.R.A.  487; 

542,  31  L.R.A.(N.S.)  853;  McDowell  Chapman  v.  Lancoln,  84  Neb.  534,  121 

V.  Preston,  104  Minn.  203,  116  N.  W.  N.  W.  596,  25  L.R.A.(N.S.)  400. 

470,  18   L.R.A.(N.S.)    190;   Davis  v.  Note:  101  A.  S.  R.  110. 

New  York,  14  N.  Y.  506,  67  Am.  Dee.  14.  State  v.  Burkett,  119  Md.  609, 

186;  Cohen  v.  New  York,  113  N.  Y.  87  Atl.  514,  Ann,  Cas.  1914D  345;  Mc^ 

532,  21  N.  E.  700,  10  A.  S.  R.  506,  4  Kim  v.  Philaddphia,  217  Pa.  St.  243, 

L.R.A.  406;  Savage  v.  Salera,  23  Ore.  66  Atl.  340,  19  L,R.A.(N.S.)  506. 

381,  31  Pac.  832,  37  A.  S.  R.  688,  24  Notes:  125  A.  S.  R.  346;  12  L,R.A. 

L.R.A.  787;  Davis  v.  Spragrg,  72  W.  115. 

Va.  672,  79  S.  E.  652,  43  L.R.A.(N.S.)  16.  White  v.  State,  99  Ga.  IB,  26 

173.  S.  E.  742,  37  L.R.A.  642. 

Note :  1  A.  S.  R.  842.  16.  Stete  v.  Burkett,  119  Md.  609, 

10.  Gushing- Wetmore  Co.  v.  Gray,  87  Atl.  514,  Ann.  Cas.  1914D  345. 
152  Cal.  118,  92  Pac.  70,  125  A.  S.  R.  Note:  39  L.R.A.  653. 

47;   Commonwealth  v.  Wilkinson,  16       17.  McKim  v.  Philadelphia,  217  Pa 
Pick.  (Mass.)  175,  26  Am.  Dec.  654;   St.  243,  66  Atl.  340,  19  L.R.A.(N.S.) 
Opdycke  v.  Public  Service  R.  Co.,  78  506. 
N.  J.  L.  576,  76  Ati.  1032,  29  L.R.A.       Note:  12  L.R.A.  115. 
(N.S.)   71.  18,  Note:  12  L.R.A.  115. 
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for  a  reasonable  compensation  in  money  to  be  paid  inta  the  city 
treasury  does  not  justify  an  extensive  grant  to  a  railroad  company  of 
mn  extensive  portion  of  a  street.^*  In  the  absence  of  statutory  author- 
ization a  municipality  cannot  alienate  its  streets.^^  Nor  has  it  any 
right  to  create  or  permit  the  creation  of  a  nuisance  in  them ;  ^  nor  to 
use  them  or  authorize  their  use  for  anything  other  than  street  pur- 
poses.' Neither  can  it  use  them  or  permit  their  use  for  any  purpose, 
even  though  a  public  one,  which  will  destroy  or  seriously  interfere 
with  the  rights  of  the  public,'  or  which  will  destroy  them  as  thor- 
oughfares,^ or  render  them  dangerous  to  travelers.^  So  it  has  no 
power  to  permit  or  license  anyone  to  obstruct  them ;  *  or  to  grant 
to  anyone  the  right  to  permanently  occupy  a  street  or  any  part 
thereof  with  any  structure  or  device  for  his  private  use,  convenience, 

19.  Daly  v.  Georgia  S.,  etc.,  R.  Co.,  Banks,  150  N.  C.  407,  64  S.  E.  189,  22 
80  Ga.  793,  7  S,  E.  146,  12  A.  S.  B.  L.RJl.(N.S.)  925;  BuUer  v.  F.  R. 
286.  Penn  Tobacco  Co.,  152  N.  C.'416,  68 

20.  See  supra,  par.  159.  8.  £.  12, 136  A.  S.  R.  831. 

1.  Bembe  v.  Anne  Arundel  Connty,  Notes  r  108  A.  S.  R.  139;  125  A.  S. 
94  Md.  321,  51  Atl.  179,  57  L.R.A.  B.  345;  14  L.R.A.  372. 

279;  Seibert  v.  Missouri  Pac  R.  Co.,  3.  West  Chicago  Masonie  Ass'n  v. 
188  Mo.  657,  87  S.  W.  995,  70  L.R.A.  Cohn,  192  111.  210,  61  N.  E.  439,  85 
72;  White  v.  New  Bern,  146  N.  C.  A.  S.  R.  327,  55  L.R.A.  235;  Sears  v. 
447,  59  8.  E.  992,  125  A.  8.  R.  476,  Chicago,  247  lU.  204,  93  N.  E.  158, 
13  L.R.A.(N.S.)  1166.  139  A.  S.  R.  319,  20  Ann.  Cas.  539; 

2.  State  v.  Mobile,  5  Port.  (Ala.)  State  v.  Burkett,  119  Md.  609,  87  AtL 
279,  30  Am.  Dee.  564;  Augusta  v.  514,  Ann.  Cas.  1914D  345;  Loekwood 
Reynolds,  122  Ga.  754,  50  S.  E.  998,  v.  Wabash  R.  Co.,  122  Mo.  86,  26  S. 
106  A.  8.  E.  147,  69  L.R.A.  564;  W.  698,  43  A.  8.  R.  547,  24  L.R.A. 
Murphy  v.  Chicago,  29  HI.  279,  81  Am.  516;  Butler  v.  F.  R.  Penn  Tobacco  Co., 
Dec  307;  Quincy  v.  Jones,  76  lU.  231,  152  N.  C.  416,  68  S.  E.  12,  136  A.  8. 
20  Am.  Rep.  243;  Stack  v.  East  St.  R.  831;  Eddy  v.  Granger,  19  R.  1. 105, 
Louis,  85  111  377,  28  Am.  Rep.  619;  31  AtL  831,  28  L.R.A.  517. 

Field  v.  Barling,  149  111.  556,  37  N.  Note:  19  L.R.A.(N.S,)  508. 

E.  850,  41  A.  8.  R.  311,  24  L.R.A.  4.  Ligare  ▼.  Chicago,  139  HI.  46,  28 

406;  Mt  Carmel  v.  Shaw,  155  111.  37,  N.  E.  934,  32  A.  S.  R.  179;  State  v. 

39  N.  E.  584,  46  A.  8.  R.  311,  27  Murphy,  134  Mo.  548,  31  S.  W.  784, 

L.R.A.  580 ;  Hibbard  v.  Chicago,  173  34  S.  W.  51,  35  8.  W.  1132,  56  A.  8. 

HI.  91,  50  N.  E.  256,  40  L.R.A.  621;  R.  515,  34  L.R.A.  369,  overruled  on 

Taeoma  Safety  Deposit  Co.  v.  Chicago,  another  point  by  State  v.  St.  Louis, 

247  111.  192,  93  N.  B.  153,  20  Ann.  145  Mo.  551,  46  S.  W.  981;  Sherlock  v. 

Cas.  564,  31  L.RJl.(N.S.)  868;  State  Kansas  City  B.  R.  Co.,  142  Mo.  172, 

▼.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  43  S.  W.  629,  64  A.  8.  R.  551. 

117;    Lostutter  v.  Aurora,   126   Ind.  Note:  10  L.R.A.  473. 

436,  26  N.  £.  184,  12  L.R.A.  259 ;  5.  Stanley  v.  Davenport,  54  la.  463, 

Mcllhinny  v.  Trenton,  148  Mich.  380,  2  N.  W.  1064,  6  N.  W.  706,  37  Am, 

111  N.  W.  1083,  118  A.  S.  R.  583,  12  Rep.  216;  Seibert  v.  Missouri  Pac.  R. 

Ann.   Cas.  23   and   note,  10   L.R.A.  Co.,  188  Mo.  657,  87  8.  W.  995,  70 

(N.S.)   623;  Burlington,  ete.,  R.  Co.  L.R.A.  72. 

V.  Reinhackle,  15  Neb.  279,  18  N.  W.  6.  Costello  v.  8Ute,  108  Ala.  45,  18 

69,  48  Am.  Rep.  342;  New  York  v.  So.  820,  35  L.R.A.  303. 

Rice,  198  N.  T.  124,  91  N.  E.  283,  28  Notes:  34  Am.  Dec  636;  12  L.R.A« 

L.R.A.(N.S.)   375;  Elizabeth  City  v.  115. 
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or  profit*'*  Nor  can  it  convey  to  any  person  or  corporation  an  exclu- 
sive right  to  the  possession  of  any  part  of  a  street,^  or  authorize  any 
such  person  or  corporation  to  appropriate  a  street  or  any  part  of  it 
so  as  to  exclude  the  general  public  from  its  free  and  unobstructed 
use^'  or  to  employ  it  in  any  enterprise  or  occupation  which  will  defeat 
the  primary  purpose  for  which  it  was  dedicated  to  the  public/^  or 
which  may  in  any  way  interfere  with  the  duty  of  preparing  the 
same  for  public  use  to  meet  the  public  necessities.*^  Of  course,  where 
the  fee  of  city  strdbts  is  in  the  state,  the  right  to  use  them  for  any 
other  than  the  ordinary  street  purposes  must  come  from  the  state.*^ 
But  there  is  authority  to  the  effect  that  if  a  city  owns  the  fee  to  its 
streets,  its  power  with  respect  to  the  control  and  regulation  of  them  is 
subject  to  no  limitation  except  that  the  exercise  thereof  shall  be 
reasonable  and  in  a  manner  to  safeguard  the  paramount  right  of  the 
public  to  the  free  and  unobstructed  use  of  the  streets  for  the  purpose 
for  which  they  were  dedicated,**  and  that  it  has  the  right  to  grant  or 
withhold,  as  it  sees  fit,  rights  in  such  streets  other  than  for  street 
purposes,  which  do  not  impair  the  public  easement.*^ 

Permanent  Obstructions  and  Encroachmenta 

m 

162.  Awnings,  Signs,  Bill  Boards,  and  the  Like. — Awnings  which 
permanently  encroach  on  a  street  or  sidewalk  are  generally  regarded 

7.  Augusta  V.  Reynolds,  122  Qa.  754,  688,  24  L.R.A.  787;  Cereghino  v.  Ore- 

50  S.  E.  998,  106  A.  S.  R.  147,  69  gon  Short  Line  R.  Co.,  26  Utah  467, 

L.R.A.  564;  Smith  v.  McDoweU,  148  73  Pac.  634,  99  A.  S.  R.  843;  Davis 

lU.  51,  35  N.  E.  141,  22  L.R.A.  393;  v.  Spragg,  72  W.  Va.  672,  79  S.  E. 

People  V.  Harris,  203  lU.  272,  67  N.  652,  48   L.R.A.(N.S.)    173;   Tilly  v. 

E.  785,  96  A.  8.  R.  304;  People  v.  Mitchell,  etc.,  Co.,  121  Wis.  1,  98  N. 

Clean  St.  Co.,  225  111.  470,  80  N.  E.  W.  969,  105  A.  S.  R.  1007. 

298,  116  A.  S.  R.  156,  9  LR.A.(N.S.)  Notes:  52  Am.  Dec.  487;  125  A.  S. 

455;  Sears  v.  Chicago,  247  111.  204,  R.  345. 

93  N.  E.  158, 139  A.  S.  R.  319,  20  Ann.  8.  See  supra,  par.  152. 

Cas.  539;   Stanley  v.  Davenport,  54  9.  Arbenz  v.  Wheeling,  etc.,  R.  Co., 

la.  463,  2  N.  W.  1064,  6  N.  W.  706,  33  W.  Va.  1,  10  S.  E.  14^  5  L.R.A. 

37  Am.  Rep.  216;  Lacey  v.  Oskaloosa,  371. 

143  la.  704,  121  N.  W.  542,  31  L.R.A.  10.  Brauer  v.  Baltimore  Refrigerat- 

(N.S.)  853;  Townsend  v.  Epstein,  93  ing,  etc.,  Co.,  99  Md.  367,  58  AU.  21, 

Md.  537,  49  AtL  629,  86  A.   S.  R.  105  A.  S.  R.  304,  66  L.R.A.  403. 

441,    52    L.R.A.    409;    Gustafson    v.  11.  Quincy  v.  Jones,  76  HI.  231,  20 

Hamm,  56  Minn.  334,  57  N.  W.  1054,  Am.  Rep.  243. 

22  L.R.A.  565;  State  v.  Murphy.  134  12.  Dkly  v.  Georgia  8.,  etc,  R.  Co., 
Mo.  548,  31  S.  W.  784,  34  S.  W.  51,  80  Ga.  793,  7  S.  E.  146,  12  A.  S.  R. 
35  S.  W.  1132,  56  A.  S.  R.  515,  34  286. 

L.R.A.  369,  overruled  on  another  point  13.  Sears  v.  Chicago,  247  HI.  204,  93 

by  State  v.  St  Louis,  145  Mo.  551,  46  N.  E.  158,  139  A.  S.  R.  319,  20  Ann. 

S.  W.  981;  Chapman  v.  Lincoln,  84  Cas.  539. 

Neb.  534,  121  N.  W.  596,  25  L.R.A.  14.  Fifth  Ave.  Coach  Co.  v.  New 

(N.S.)  400  and  note;  Savage  v.  Salem,  York,  194  N.  Y.  19,  86  N.  E.  824,  16 

23  Ore.  381,  31  Pac.  832,  37  A.  S.  R.  Ann.  Cas.  695,  21  L.R.A.(N.S,)  744. 
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as  nuisances,^^  and,  in  the  absence  of  legislative  authority,  a  munio- 
ipality  has  no  power  to  grant  the  right  to  erect  and  perpetually 
maintain  them.^*  Moreover,  as  a  rule,  a  municipality  has  power  to 
prohibit  the  erection  of  awnings  which  encroach  upon  or  extend  over 
its  streets  and  sidewalks,  and  to  compel  their  removal,  and  ordinances 
adopted  for  the  purpose  are  valid,  provided  they  are  reasonable,*^ 
and  do  not  unjustly  discriminate  between  citizens;  **  and  it  has  been 
held  that,  in  the  absence  of  any  issue  of  good  faith,  the  reasonable- 
ness of  an  ordinance  to  such  effect  presents  a  question  determinable 
by  the  court  and  not  by  a  jury.*^  The  same  is  true  of  signs,  bill- 
bbards,  and  similar  obstructions.*^  Usually,  the  validity  of  such  regu- 
lations does  not  depend  on  the  existence  of  a  nuisance,  but  on  the 
power  of  the  municipality's  authority  over  its  streets,  and  on  the 
reasonableness  of  the  requirement.*  It  has  been  held,  however,  that 
awnings  may  be  prohibited  only  where  they  are  nuisances.* 

163.  Areas,  Cellars,  Vaults,  Coal  Holes,  and  Tunnels. — ^Excavations 
in  or  under  the  sidewalk,  such  as  areaways,  cellars,  vaults  and  the 
like,  and  coal  holes  or  other  openings  in  the  walk,  are  not  nuisances 
per  se,  if  constructed  with  the  express  or  implied  permission  of  the 
municipality.*  Some  courts  hold  that  they  are  nuisances  per  se 
if  conBtructed  or  maintained  without  municipal  authority,^  while 
others  hold  that  they  are  not  nuisances  even  under  such  circum- 
stances provided  they  are  properly  constructed  and  are  provided  with 
suitable  covers,  at  least  in  the  absence  of  any  legislation  requiring 
such  license  or  authority.^    Such  an  opening  or  area  may  become  a 

16.  Hibbard  v.  Chicago,  173  111.  91,  King  v.  Thompson,  87  Pa.  St.  365,  30 
50  N.  E.  256,  40  L.R.A.  621.  Am.  Rep.  364;  Johnston  v.  Charies- 

16.  Augusta  V.  Burum,  93  Ga.  68,  ton,  3  S.  C.  232,  16  Am.  Rep.  721. 
19  S.  E.  820,  26  L.R.A.  340.  Notes:  72  Am.  Dec.  497;  16  L.R.A. 

17.  Augusta  V.  Burum,  93  Ga.  68,   (N.S.)  1039;  32  L.R.A.(N.S.)  1036; 
19  S.  E.  820,  26  L.R.A.  340  and  note;  19  Ann.  Cas.  466. 

Hibbard,  etc.  Co.  v.  Chicago,  173  111.  4.  West  Chicago  Masonie  Ass'n  v. 

91,   50   N.   E.   256,  40   L.R.A.   621;  Cohn,  192  111.  210,  61  N.  E.  439,  85 

Small  V.  Edenton,  146  N.  C.  527,  60  A.  S.  R.  327,  55  L.R.A.  235;  Calder 

S.  E.  413,  20  L.R.A.(N.S.)  145  and  v.  Smalley,  66  la.  219,  23  N.  W.  638, 

aote.  55  Am.  Rep.  210;  Lincoln  v.  Lincoln 

Note:  39  L.R.A.  668  et  seq.  First  Nat.  Bank,  67  Neb.  401,  93  N. 

^  J*-,P*o?*^r^^  vT^-t,  ^«:«^\a^*  o^?'  W.  698,  108  A.  S.  R.  690,  60  L.R.A. 
17o  iJl.  91,  50  N.  E.  2i>6,  40  L.R.A.   933 ;  Congreve  v.  Morgan,  18  N.  Y.  84, 

10    o      n      •E'j    A       1  .lA  XT  n  KOT    72  Am.  Dec.  495  and  note;  Irvine  ▼. 

60"s.  ttl'  2%kT  ??.S^)  ^ll'''  Wood,  51  NY.  224,  !«  Am  Rep  603; 

(n'I-  Air  =14l  ^^-^  ""'''  ''  ^^•^'  5*  ET32:'l4TR'l.?98U-n?te:  "" 

1.  Small' V.  Edenton,  146  N.  C.  527,  Notes:  19  Ann.  Cas.  467;  20  Ann. 
60  S.  E.  413,  20  L.R.A.(N.S.)  145.  Cas.  544. 

2.  Note:  20  L.R.A.(N.S.)  146,  147.  5.  Fisher  v.  Thirkell,  21  Mich.  1,  4 

3.  Tieman  v.  Thorp,  88  Neb.  662,  Am.  Rep.  422;  Adams  v.  Fletcher,  17 
130  N.  W-  280,  32  L.R.A.(N.S.)  1034;  R.  L  137,  20  Ad.  263,  33  A.  S.  R. 
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nuisance  in  either  case  if  it  is  left  open  and  unguarded.*  The  legis- 
latuiH*  may  grant  a  right  to  construct  cellar  ways,  areas,  vaults, 
cellars,  or  subways  in  or  under  the  sidewalk,  directly  to  abutting 
owners,'  or  may  authorize  the  municipality  to  do  so.*  Municipali- 
ties generally  have  power  to  permit  their  construction,*  provided 
they  are  properly  covered  and  protected,  and  do  not  unreasonably 
interfere  with  the  rights  of  the  public,**  and  under  suitable  regula- 
tions to  that  end,**  such  power  is  frequently  expressly  conferred 
upon  them  by  their  charters.**  Consent  on  the  part  of  the  munic- 
ipality may  be  inferred  from  the  acquiescence  of  the  municipal, 
authorities  for  a  long  period  of  years,**  or  by  reason  of  a  long 
continued  custom  on  the  part  of  abutting  owners  to  maintain  such 
openings.*^  And  the  doctrine  of  lateral  support  does  not  apply  as 
betweeo  persons  constructing  and  maintaining  structures  underneath 
a  highway  under  authority  of  the  municipality.**  But  a  property 
owner  may  be  enjoined  from  excavating  under  the  sidewalk  adjoin- 
ing his  property  in  such  a  way  as  to  interfere  with  electric  conduits 

859;  Pawtncket  v.  Bray,  20  R.  I.  17,  A.  S.  R.  327,  55  L.R.A,  235;  Perry 

37  AU.  1,  78  A.  S.  R.  837.  v.  Castner,  124  la.  386,  100  N.  W. 

Note:  32  L.R.A.(N.S.)  1036.  84,  2  Amu  Cas.  363,  66  L.R.A.  160; 

6.  Beatty   v.    Gilmore,   16   Pa.    St.   Reynolds  v.  Union  Savings  Bank,  155 
463,  55  Am.  Dec.  514.  la.  519,  136  N.  W.  529,  49  L.R.A. 

Note:  39  L.R.A.  679.  (N.S.)  194. 

As  to  duty  to  guard  such  openings  Note :  125  A.  S.  R.  348. 

and  liability  for  failure  to  do  so,  see  But  there  is  authority  to  the  effeet 

infra,  par.  357,  359.  that  a  municipal  corporation  has  no 

7.  Note:  2  Ann.  Cas.  367.  power  to  grant  the  right  to  maintain 

8.  Tieman  v.  Thorp,  88  Neb.  662,  openings  in  sidewalks.     2  Ann.  Gas. 
130  N.  W.  280,  32  L.R.A.{N.S.)  1034.  366  note. 

Note:  2  Ann.  Cas.  367.  11.  Tieman  v.  Thorp,  88  Neb.  662^ 

9.  West  Chicago  Masonie  Ass'n  v.  130  N.  W.  280,  32  L.R.A.(N.S.)  1034. 
Cohn,  192  111.  210,  61  N.  E.  439,  85  12.  Qregsten   v.    Chicago,   145   IlL 
A.  S.  R.  327,  55  L.R.A.  235;  Tacoma  451,  34  N.  E.  426,  36  A.  S.  R.  496. 
Safety  Deposit  Co.  v.   Chicago,  247  Note:  20  Ann.  Cas.  543. 

111.  192,  93  N.  E.  153,  20  Ann.  Cas.  13.  Tiernan  v.  Thorp,  88  Neb.  662, 
564,  31  L.R.A.(N.S.)  868;  People  v.  130  N.  W.  280,  32  L.RA.(N.S.)  1034; 
Field,  266  111.  609,  107  N.  E.  864,  Jennings  v.  Van  Schaick,  108  N.  Y. 
L.R.A.1915F  937  and  note;  Peabody  530,  15  N.  E.  424,  2  A.  S.  R.  459; 
V.  Boston,  220  Mass.  376,  107  N.  E.  Babbage  v.  Powers,  130  N.  Y.  281,  29 
952,  L.R.A.1915F  1005  and  note;  Tier-  N.  E.  132, 14  L.R.A.  398;  Canandaigua 
nan  v.  Thorp,  88  Neb.  662,  130  N.  W.  v.  Foster,  156  N.  Y.  354,  50  N.  E.  971, 
280,  32  L.R.A.(N.S.)  1034;  Lincoln  66  A.  S.  R.  575,  41  L.R.A.  554. 
Safe  Deposit  Co.  v.  New  York,  210  Note:  31  L.R.A.(N.S.)  869. 
N.  Y.  34,  103  N.  E.  768,  L.R.A.1915F  14.  King  v.  Thompson,  87  Pa.  St 
1009  and  note.  365,  30  Am.  Rep.  364. 

Note :  125  A.  S.  R.  348.  16.  New  York  Steam  Co.  v.  Foundar 

See  also  Eminent  Domain,  vol.  10,  tion  Co.,  195  N.  Y.  43,  87  N.  E.  765, 
p.  106.  21  L.RA.(N.S.)  470.     See  generally, 

10.  West  Chicago  Masonie  Ass'n  v.  Adjoining  Lanpownebs,  voL  1,  p.  3^ 
Cohn,  192  IIL  210,  61  N.  E.  439,  85  et  seq. 
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rightfully  there.**  And  a  license  to  construct  a  vault  under  a  side 
walk  does  not  authorize  the  abutting  owner  to  injure  directly  or  indi- 
rectly a  structure  of  another  properly  in  the  street.  So  where  the 
fee  of  the  street  is  in  the  city,  the  licensee  must  exercLse  the  authority 
granted  to  him  in  such  a  way  as  not  to  injure  pipes  which  have  pre- 
viously been  laid  by  a  public  service  corporation  in  the  street  under 
authority  of  the  municipality,  and  he  is  liable  for  the  resulting 
damage  if  he  does  so,  even  though  the  injury  is  the  inevitable  result 
of  doing  the  work  and  no  negligence  on  his  part  is  shown.  And  the 
municipality  cannot  give  him  authority  to  injure  such  pipes  under 
such  circumstances.*^  An  ordinance  providing  that  no  person  shall. 
use  any  space  underneath  the  surface  of  any  street  or  other  public 
ground  without  a  permit,  and  that  no  permit  shall  be  issued  for  the 
use  of  space  under  the  surface  or  roadway  of  any  street  or  other 
public  ground,  prohibits  the  issuing  of  a  permit  to  construct  a  vault 
under  the  surface  of  an  alley.**  So  an  abutting  owner  cannot,  even 
with  the  consent  of  the  municipal  corporation,  construct  an  area  to 
reach  his  basement  upon  the  sidewalk  in  such  a  manner  that  the 
approach  to  and  from  it  is  in  front  of  his  neighbor's  property,  thereby 
interfering  with  travel  in  front  of  such  property,  and  with  the  view 
to  and  from  it.*'  And  a  permission  to  construct  a  vault  under  the 
street  is  generally  revocable  in  the  interest  of  public  convenience  and 
necessity.*® 

164.  Hitching  Posts. — Hitching  posts  are  not  necessarily  nuisances 
or  unlawful  obstructions  in  a  street  or  highway,  if  properly  constructed 
and  located,*  and  the  municipality  may  permit  them  to  remain  pro- 
vided they  do  not  obstruct  travel  or  work  private  injury  to  individ- 
uals.' But  they  become  unlawful  obstructions  if  they  are  so  located 
OP  constructed  as  to  make  traveling  unsafe,*  or  are  permitted  to 
become  defective  so  as  to  be  dangerous  to  travelers.^  In  such  case 
the  mimicipality  may  be  liable  to  travelers  who  are  injured  by  reason 

16.  Allegheny  County  Light  Co.  v.  29  App.  Cas.  (D.  C.)  327,  10  Ann. 
Bootfa,  216  Pa.  St  564,  66  Atl.  72,  9  Cas.  675;  Smith  v.  Jefferson,  161  la. 
L.R.A.(N.S.)  404.  245,  142  N.  W.  220,  45  L.R.A.(N.S.) 

17.  New  York  Steam  Co.  v.  Founda-  792. 

tion  Co..  195  N.  Y.  43,  87  N.  E.  765,       Notes:    20    L.R.A.(N.S.)    609;    31 
21  L.R.A.{N,S.)  470.  L.R.A.(N.S.)   853  et  seq.;  40  L.R.A. 

18.  J.  Burton  Co.  v.  Chicago,  236   (N.S.)  96. 

m.  383,  86  N.  £.  93,  15  Ann.  Cas.  2.  Smith  v.  Jefferson,  161  la.  245, 

965.  142  N.  W.  220,  45  L.R.A.(N.S.)  792. 

19.  Perry  v.  Castner,  124  la.  386,  3.  Notes:  20  L.R.A.(N.S.)  609;  31 
100  N.  W.  84,  2  Ann.  Cas.  363,  66  L.R.A.(N.S.)  854,  855;  40  LJLA. 
L.R.A.  160.  {N.S.)  96;  Ann.  Cas.  1913C  534. 

20.  Lincoln  Safe  Deposit  Co.  v.  New  4.  District  of  Columbia  v.  Duryee, 
York,  210  N.'Y.  34,  103  N.  E.  768,  29  App.  Cas.  (D.  C.)  327,  10  Ann. 
LJEt.A.1915F  1009  and  note.    See  su-  Cas.  675. 

pra,par.  153.  Note:  31  L.R.A.(N.S.)  854,  855. 

1.  District  of  Columbia  v.  Duiyee, 
E.  C.  L.  Vol.  XIII.— 13.     193 
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of  their  presence.*  It  may  also  remove  them  or  require  their  removal 
under  such  circumstances,*  or  where  their  use  contemplates  the 
,  standing  of  horses  in  the  street  and  the  consequent  obstruction  of  a 
considerable  portion  of  its  width,'  or  where,  by  reason  of  their  fre-  ' 
quent  use  for  hitching  horses,  a  stench  is  created,  flies  are  attracted, 
and  the  like,  to  an  extent  detrimental  to  the  public  health.*  It  may 
also,  under  the  general  police  power  conferred  by  charter,  prohibit 
the  hitching  of  horses  on  any  of  its  streets  except  at  a  place  provided 
for  that  purpose,  and  the  ordinance  will  be  upheld  unless  it  is  clearly 
shown  to  be  unfair,  unreasonable,  or  oppressive,  as  applied  in  a  par- 
ticular case.*  But  an  abutting  owner  cannot  compel  the  municipal- 
ity to  remove  hitching  posts  located  in  front  of  his  premises  on  the 
ground  that  they  are  a  nuisance  except  in  so  far  as  he  suffers  a 
special  injury  thereby.  He  may  require  it  to  remove  such  posts 
a3  interfere  with  his  right  of  ingress  and  egress,  and  to  keep  the 
space  around  the  remaining  posts  clean,  so  as  to  prevent  offensive 
odors  therefrom;  but  he  cannot  complain  of  the  obstruction  of  the 
street  as  to  the  public  generally  by  such  posts  and  the  animals  and 
vehicles  hitched  thereto.^*  Nor  can  merchants  object  to  an  order 
removing  hitching  posts  from  the  street  near  their  places  of  business, 
on  the  ground  that  the  removal  is  for  the  purpose  of  locating  them 
near  the  business  places  of  other  merchants,  so  as  to  give  them  an 
advantage  in  trade.**  The  municipality  is  not  bound  to  provide 
hitching  posts,  and  where  it  does  so  it  is  bound  only  to  ordinary  care 
in  the  selection  and  settling  of  them.** 

16S.  Steps  and  Stairways. — ^There  are  numerous  holdings  to  the 
effect  that  steps  projecting  into  a  street  or  highway  constitute  an 
unlawful  obstruction  and  a  nuisance,**  especially  when  the  fee  of 
the  street  is  in  the  municipality  and  they  are  erected  without  its 
consent:**  But  the  contrary  is  generally  held  where  the  steps  do  not 
unreasonably  or  materially  interfere  with  the  public  use  of  the  way, 
and  it  still  remains  reasonably  safe  for  such  use,**  especially  when 

5.  See  infra,  par.  315.  12.  Rockford  v.  Tripp,  83  IIL  247, 

6.  Lacey  v.  Oskaloosa,  143  Ja.  704,  25  Am.  Rep.  381. 

121  N.  W.  542,  31  LJl.A.(N.S.)  853       13.     White  v.  New  Bern,  14«  N. 
and  note.  C.  447,  59  S.  E.  992, 125  A.  S.  R,  476, 

7.  Lacey  v.  Oskaloosa,  143  Ta.  704,  13  L.R.A.(N.S.)  1166. 

121  N.  W.  542,  31  L.R.A.(N.S.)  853.       Note:  24  L.R.A.(N.S.)  193,  194. 

8.  Note:  31  L.R.A.(N.S.)  853.  14.  Notes:   16   L.R.A.(N.S.)    1039; 

9.  Wells  v.  Mt.  Olivet,  126  Ky.  131,  24  L.R.A.(N.SO  194. 

102  S.  W.  1182, 11  L.R.A.(N.S.)  1080  16.  Pickrell  v.  Carlisle,  135  Ky.  126, 

and  note.  121  S.  W.  1029,  24  L.R.A.(N.S.)  193; 

10.  Smith  V.  Jefferson,  161  la.  245,  Gushing  v.  Boston,  12^  Mas3.  330,  35 
142  N.  W.  220,  45  L.R.A.(N.S.)  792.  Am.  Rep.  383;  Richmond  v.  Lambert, 

11.  Lacey  v.  Oskaloosa,  143  la.  704,  111  Va.  174,  68  S.  E.  270,  28  L.R.A. 
121  N.  W.  542,  31  L.R.A.(N.S.)  853.  (N.S.)  380. 

194 


13  B.  C.  L.  HIGHWAYS  §  166 


their  construction  is  authorized  by  statute,**  or  is  usual  and  custom- 
ary in  the  community.    And  the  fact  that  steps  have  generally  been 
maintained  in  the  community  for  many  years  is  evidence  that  the 
placing  of  them  in  front  of  a  particular  buUding  at  a  place  where  the 
walk  is  wider  than  some  on  which  steps  are  maintained  is  not  unreason- 
able.*^     Under  such  circumstances  the  mimicipality  is  not  liable  to 
persons  who  are  injured  by  stumbling  into  them,*®  and  will  be  en- 
joined  from  interfering  with  them  at  the  instance  of  the  abutting 
owner.      Their  construction  may  be  prohibited  by  a  general  statute  or 
ordinance  of  uniform  operation,*^  but  a  statute  which  makes  an  arbi- 
trary classification  in  fixing  the  places  where  they  may  and  may  not 
be  constructed  is  void.*®    It  has  been  held  that  authority  to  "make 
such  rules  and  regulations  for  the  erection  and  maintenance  of  balus- 
trades  a.iid  other  projections  upon  the  roofs  or  sides  of  buildings  as 
tiie  safety  of  the  public  requires,"  and  to  make  "all  salutary  and 
needful    by-laws,"  does  not  give  a  city  power  to  prohibit  the  mainte- 
nance   of  steps  lawfully  established.*     Stairways  leading  into  the 
basements  of  adjoining  buildings  are  lawful  structures  if  they  do 
not  encroach  upon  the  street  or  sidewalk.* 

166.  Hydrants,  Pumps,  Cisterns,  and  Drinking  Foimtains. — Gener- 
ally, a  municipality  may  authoriiie  hydrants,  pumps,  drinking  foun- 
tains, and  the  like  to  be  placed  in  its  streets  to  a  limited  extent.* 
So  it  h  as  been  held  that  a  public  pump  in  a  city  street  is  not  a  nui- 
sance to  an  abutting  lot  owner  when  maintained  by  the  city  authori- 
ties, and  that  they  may  fit  up  a  well  in  a  street,  originally  dug  by 
a  lot  OM^ner  and  abandoned  by  him,  and  maintain  it  for  public  use, 
withouti  the  consent  of  the  abutting  owner.*  Conversely,  as  a  sani- 
tary moasure,  a  city  may  abolish  wells  in  its  streets  without  compen- 
sation to  lot  owners.*  But  there  is  authority  to  the  effect  that  if  the  fee 
is  in  llie  abutting  owner  the  city  cannot  maintain  trespass  agednst 
jaim  for  injuries  done  to  a  cistern  built,  against  his  objections,  between 
tbe  lino  of  his  lot  and  the  center  of  the  street.*  Nor  has  a  munic- 
ipality nuthority  to  grant  to  an  individual  or  corporation  a  permanent 
right  to  use  a  well  in  a  street  for  purely  private  purposes.'  Accord-r 
ing  t^  some  cases  the  municipality  has  no  right  to  erect  water  tanks 

16.  ITote:  20  L.R.A.(N.S.)  623.         L.R.A.(N.S.)  622  et  seq. 

17.  Pickrell  v.  Carlisle,  135  Ky.  126,       8.  Note:  125  A.  S.  R.  347, 

121  S.  W.  1029,  24  L.R.A.(N.S.)  193.       4.  Lostutter  v.  Aurora,  126  Ind.436, 

18.  See  infra,  par.  314.  26  N.  E.  184,  12  L.R.A.  259. 

19.  Pickrell  v.  Carlisle,  135  Ky.  126,       5.  Ferrenbach    v.    Turner,    86    Mo. 
121  S.  W.  1029,  24  L.R.A.(N.S.)  193.   416,  56  Am.  Rep.  437.    See  generally, 

20.  Note:  24  L.R.A.(N.S.)  194.  Health,  vol.  12,  p.  1276  et  seq. 

1.  Cashing  v.  Boston,  128  Mass.  330,  6.  Dubuque  v.  Maloney,  9  la.  451, 
35  Am.  Rep.  383.  74  Am.  Dec.  358. 

2.  Fitzgerald  v.  Beriin,  51  Wis.  81,  7.  Snyder  v.  Mt.  Pulaski,  176  III. 
7  Jf,  W.  836,  37  Am.  Rep.  814.  397,  52  N.  E.  62,  44  L.R.A.  407. 

Notes:   16   L.R.A.(N.S.)    1039;   20 
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or  standpipes  in  the  street  in  the  absence  of  express  legislative  author- 
ity,^ while,  on  the  other  hand,  it  has  been  held  that  tanks  erected 
by  permission  of  the  municipality,  at  points  designated  by  it,  to 
assist  the  owner  in  performing  his  contract  of  sprinkling  the  streets, 
cannot  be  treated  as  public  nuisances  per  se.' 

167.  Gas  and  Water  Pipes;  Sewers  and  Drains. — ^The  municipality 
may  permit  the  laying  of  water  and  gas  pipes,  under  its  streets.*® 
But  pipes  for  natural  gas  cannot  be  lawfully  laid  on  the  surface  of 
a  highway,**  and  a  charter  from  the  state  granting  to  a  gas  com- 
pany the  right  to  lay  gas  mains  about  the  streets  of  a  city  does  not 
confer  upon  it  authority  to  put  up  and  keep  lamp  posts  upon  the 
public  streets  or  corners,  when  the  community  is  not  actually  bene- 
fited thereby.  Nor  has  the  company  a  right  to  indefinitely  keep  such 
posts  upon  the  streets  after  its  contract  to  supply  the  city  with  ^as 
has  expired,  and  it  has  ceased  to  supply  any  gas  thereto."  The 
legislature  may  authorize  the  reasonable  use  of  highways  by  a  munic- 
ipal corporation  for  the  purposes  of  drainage,  whether  such  highways 
are  within  or  without  the  territorial  limits  of  the  corporation.**  A 
municipality  may  permit  the  construction  of  sewers  under  its  streets.** 
And  it  may  even  grant  the  right  to  construct  private  sewers  and 
drains  therein,**  though  it  cannot  authorize  the  grantee  thereby  to 
maintain  a  nuisance.** 

168.  Buildings  and  Structures  in  GeneraL — ^A  building  or  other 
similar  structure  erected  on  or  extending  into  a  street  or  highway 
is  a  nuisance,*'  and,  in  the  absence  of  legislative  authority,  a  munic- 
ipality has  no  right  to  authorize  private  individuals  to  construct  or 

^.  See  infra,  par.  169.  overruled  on  another  point  by  State  v. 

«.  Savage  v.  Salem,  23  Ore.  381,  31  St.  Louis,  145  Mo.  551,  46  S.  W.  981 

Pac.  832,  37  A.  S.  R.  688,  24  L.R.A.  15.  Stevens  v.  Muskegon,  111  Mich. 

787.  72,   69   N.   W.   227,   36   L.R.A.  777; 

Note:  4  L.R.A.(N.S.)  572.  Mansfield  v.  Bristor,  76  Ohio  St.  270, 

10.  State  V.  Murphy,  134  Mo.  548,  81  N.  E.  631,  118  A.  S.  R.  852,  IC 
31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  Ann.  Cas.  767,  10  L.R.A.(N.S.)  806; 
132,  56  A.  S.  R.  515,  34  L.R.A.  369,  Eddy  v.  Granger,  19  R.  I.  105,  31  AU. 
overruled  on  another  point  by  State  v.  831,  28  L.R.A.  517. 

St.  Louis,  145  Mo.  561,  46  S.  W.  981.  16.  Mansfield   v.   Bristor,   76   Ohio 

See  generally,  Gas,  vol.  12,  p.  878.  St.  270,  81  N.  E.  631,  118  A.  S.  R. 

11.  Lebanon  Light,  etc.,  Co.  v.  Leap,  852, 10  Ann.  Cas.  767, 10  L.R.A.(N.S.) 
139  Ind.  443,  39  N.  E.  57,  29  L.R.A.  806. 

342.  17.  State  v.  Mobile,  5  Port.  (Ala.) 

12.  New  Orleans  Gas  Light  Co.  v.  279,  30  Am.  Dec.  564;  Montgomery 
Hart,  40  La.  Ann.  474,  4  So.  215,  8  First  Nat.  Bank  v.  Tyson,  133  Ala. 
A.  S.  R.  544.  459,  32  So.  144,  91  A.  S.  R.  46,  59 

13.  Cummins  v.  Sejrmour,  79  Ind,  L.R.A.  399;  Daly  v.  Georgia,  etc,  R. 
491,  41  Am.  Rep.  618.  See  Drains  Co.,  80  Ga.  793,  7  S.  E.  146,  12  A.  S. 
AND  Sewers,  vol.  9,  p.  629.  R.   286;   Valparaiso   v.   Bozarth,  155 

14.  State  V.  Murphy,  134  Mo.  548,  Ind.  536,  55  N.  E.  439,  47  L.R. A.  487 ; 
31  S.  W,  784,  34  S.  W.  51,  35  S.  W.  O'Brien  v.  Central  Iron,  etc.,  Co.,  158 
1132,  56  A.  S.  R.  515,  34  L.R.A.  369,  Ind.  218,  63  N.  E.  302,  92  A.  S.  R, 
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maintain  such  a  structure  therein.*®  This  lias  been  held  of  the  ruof 
of  a  building  so  constructed  as  to  overhang  the  street/^  a  cornice 
extending  over  it  in  such  a  manner  as  to  be  dangerous  to  passers- 
by,*®  and  pillars  erected  in  front  of  a  building  so  as  to  extend  onto 
the  sidewalk.*  So  a  bay  window  extending  over  a  street  is  a  nui- 
sance, though  it  is  so  far  above  the  ground  that  it  does  not  inter- 
fere with  travel,*  and  the  municipality  has  no  right  to  authorize  its 
construction.'  The  same  is  held  of  a  wooden  porch  or  awning,* 
or  an  outside  stairway,*  or  a  wall  •  extending  over  or  into  the  street 
or  walk,  or  a  loading  platform  constructed  in  a  street.^  On  the 
other  hand  it  has  been  held  that  a  platform  in  an  alley  at  the  rear 
of  a  store  is  not  a  nuisance  in  itself,®  and  that  a  roof  twelve  or  fifteen 
feet  above  an  alley  is  not  necessarily  an  obstruction  thereof.*  The 
legislature  may  confer  authority  on  municipal  corporations  to  author- 
ize abutting  owners  to  extend  their  building  or  other  stnlctures  into 
the  street,*®  and  has  sometimes  done  so  by  charter  provisions  or 
statutes.**    And  it  has  also  been  held  that  general  power  to  control 

305,  57  L.R.A.  508;  Emerson  v.  Bab-  Merchants'  Nat.  Bank,  75  Neb.  838, 

cock,  66  la.  257,  23  N.  W.  65p,  55  Am.  106  N.  W.  996,  5  L.R.A.(N.S.)  486. 
Rep.  273;  Com.  v.  Wilkinson,  16  Pick.       2.  State  v.  Kean,  69  N.  H.  122,  45 

(Mass.)    175,  26   Am.  Dec.   654   and  Atl.  250,  48  L.R.A.  102;  Reimer's  Ap- 

note;    Stetson    v.    Faxon,    19    Pick,  peal,  100  Pa.  St.  182,  45  Am.  Rep. 

(Mass.)   147,  31  Am.  Dec.  123;  Me-  373. 

Dowell  V.  Preston,  104  Minn.  263;  116       Note:  39  L.R.A.  667  et  seq. 
N.  W.  470, 18  L.R.A.(N.S,)  190;  State       3.  People  v.  Harris,  203  111.  272,  67 

V.  Wilkinson,  2  Vt.  480,  21  Am.  Dec.  N.  E.  785,  96  A.  S.  R.  304;  Reimer's 

560,   overruled   on    another  point   by  Appeal,  100  Pa.  St.  182,  45  Am.  Rep. 

State  V.  Burpee,  65  Vt.  1,  25  Atl.  964,  373. 

36  A.  S.  R.  775,  19  L.R.A.  145.  Note:  28  L.R.A.(N.S.)  376  et  seq. 

Notes:  1  A.  S,  R.  842;  39  L.R.A.       4.  Davis  v.  Spragg,  72  W.  Va.  672, 

662  et  seq.;  19  L.R.A.(N.S.)  520.  79  S.  E.  652,  48  L,R.A.(N.S.)   173. 

18.  Daly  v.  Georgia,  etc.,  R.  Co.,  80  See  supra,  par.  162. 

Ga.  793,7  S.  E.  146,  12  A.  S.  R.  286;       6.  Notes:    125   A.    S.    B.   348;    28 

Smith  V.  McDowell,  148  111.  51,  35  N.  L.R.A.(N.S.)    377.    See    supra,    par. 

E.  141,  22  L.R.A.  393;  Hibbard,  etc.,  165. 

Co.  V.  Chicago,  173  111.  91,  50  N.  E.       6.  New  York  v.  Rice,  198  N.  Y.  124, 

256,  40  L.R.A.  621;  People  v.  Harris,  91  N.  E.  283,  28  L.R.A.(N.S.)  375. 
203  111.  272,  67  N.  E.  785,  96  A.  S.  R.       7.  Brauer  v.  Baltimore  Refrigerat- 

304;  New  York  v.  Rice,  198  N.  Y.  ing,  etc.,  Co.,  99  Md.  367,  58  Atl.  21, 

124,  91  N.  E.  283,  28  L.R.A.(N.S.)  105  A.  S.  R.  304,  66  L.R.A.  403. 
375  and  note.  Notes:  125  A.  S.  R.  348;  16  L.R.A. 

Notes:  125  A.  S.  R.  346;  25  L.R.A.  (N.S.)    1D39;    28   L.R.A.(N.S.)    376, 

(N.S.)  404.  377: 

19.  Garland  v.  Towne,  55  N.  H.  55,       8.  Baglev  v.  People,  43  Mich.  355, 
20  Am.  Rep.  164.  5  N.  W.  4i5,  38  Am.  Rep.  192. 

Note :  39  L.R. A.  667  et  seq.  9.  Bcecher  v.  People,  38  Mich.  289, 

20.  Grove  v.  Ft.  Wayne,  45  Ind.  429,  31  Am.  Rep.  316. 

15  Am.  Rep.  262.  10.  Davis  v.  Spragg,  72  W.  Va.  672, 

1.  Montgomery  First  Nat.  Bank  v.  79  S.  E.  652,  48  L.R.A.(N.S.)  173. 
Tyson,  133  Ala.  459,  32  So.  144,  91       11.  Note:  28  L.R.A.(N.S.)  376,377. 
A.  S.  R.  46,  59  L.R.A.  399;  Bischof  v. 
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its  streets  gives  a  municipality  power  to  determine  the  extent  to 
which  streets  and  walks  may  be  so  obstructed,  provided  the  regula- 
tions are  general  and  uniform,  reasonable  and  certain,  and  in  con- 
formity with  the  constitution.**  But  authority  to  grant  permis- 
sion to  erect  platforms  along  the  sidewalk,  and  remove  the  curbing 
80  as  to  load  wagons  from  them,  is  not  included  in  the  power  to 
grant  the  right  to  use  streets  for  bay  windows,  areaways,  steps,  or 
any  such  temporary  or  similar  use.**  A  statute  providing  that  no 
projection  of  any  kind  shall  be  made  in  front  of  any  building 
over  or  upon  the  pavement  of  any  street  has  been  held  to  apply 
only  to  such  projections  as  obstruct  travel,  and  not  to  an  oriel  window, 
which,  though  it  projected  over  the  highway,  was  so  high  up  that 
it  did  not  constitute  such  an  obstruction.**  An  abutting  owner  has 
no  right  to  maintain  weighing  scales  in  the  street  in  front  of  his 
premises,  where  the  fee  of  the  street  is  in  the  public.**  And  gener- 
ally the  municipal  authorities  have  no  power  to  authorize  their 
construction,  especially  where  the  fee  is  in  the  abutting  owner.** 
But  the  contrary  has  been  held  to  be  true  where  the  municipality 
is  authorized  to  provide  for  the  measuring  or  weighing  of  commodi- 
ties, if  the  scales  are  located  where  they  will  serve  public  convenience 
and  will  not  constitute  an  obstruction  to  travel.*' 

169.  Structures  and  Appliances  for  Public  Benefit;  Municipal 
Buildings. — A  municipality  has  power  to  authorize  obstructions  and 
erections  in  the  streets  for  a  public  purpose  which  would  otherwise 
be  deemed  nuisances,  on  the  ground  that  this  is  merely  putting  the 
street  to  a  new  and  improved  use,  as  demanded  by  the  necessities 
of  the  times  and  modern  conveniences  and  appliances.**  And  gener- 
ally structures  which  constitute  a  necessary  incident  to  the  use  of  the 
street  or  the  purposes  authorized  by  law,  or  which  are  intended  for 
the  protection  of  the  general  traveling  public,  do  not  constitute  a 
nuisance.**  So  bridge  piers  and  abutments,**  and  telephone  and 
telegraph  poles,*  are  not  nuisances.  The  same  is  true  of  safety  gates 
at  railroad  crossings.*  Nor  is  a  railway  mail  crane  near  the  high- 
way a  nuisancCi  provided  it  is  not  so  constructed  as  to  render  the  law- 

12.  Livingston  v.  Wolf,  136  Pa.  St.  Pac.  832,  37' A.  S.  B.  688,  24  L.R.A. 
519,  20  Atl.  551,  20  A.  S.  R.  936.  787. 

13.  Brauer  v.  Baltimore  Refrigerat-  19.  Seibert  v.  Missouri  Pac.  R.  Co., 
ing,  etc.,  Co.,  99  Md.  367,  58  Atl.  21,  188  Mo.  657,  87  S.  W.  995,  70  L.R.A. 
105  A.  S.  R.  304,  66  L.R.A.  403.  72. 

14.  Note:  35  Am.  Rep.  386.  20.  Seibert  v.  Missouri  Pac.  R.  Co., 

15.  Emerson  v.  Babcock,  66  la.  257,  188  Mo.  657,  87  S.  W.  995,  70  L.R.A. 
23  N.  W.  656,  55  Am.  Rep.  273.  72. 

16.  Note:  25  L.R.A.(N.S.)  403,  404.  1.  See  infra,  par.  170. 

17.  Spencer  v.  Andrew,  82  la.  14,  2.  Text  or  v.  Baltimore,  etc.,  R.  Co., 
47  N.  W.  1007,  12  L.R.A.  115.  59  Md.  63,  43  Am.  Rep.  540;  Seibert 

Note:  125  A.  S.  R.  353.  v.  Missouri  Pac.  R.  Co.,  188  Mo.  657, 

18.  Savage  v.  Salem,  23  Ore.  381,  31  87  S.  W.  995,  70  L.R.A.  72. 
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ful  use  of  the  road  dangerous.*  But  in  the  absence  of  legislative 
authority  a  municipality  has  no  right  to  erect  municipal  buildings 
or  general  public  works  in  its  streets,  such  as  an  electric  light  plant/ 
or  water  tanks  or  stand  pipes,*  or  band  stands,^  or  market  houses,^ 
or  watch  houses.*  And  the  location,  without  authority,  of  a  voting 
booth  in  a  public  highway,  may  constitute  a  defect  therein  which  will 
require  the  municipal  corporation  to  exercise  reasonable  diligence  to 
protect  the  public  travel.  And  authority  to  locate  such  a  booth  in  the 
traveled  part  of  a  highway  is  not  conferred  upon  the  public  officers  by 
a  statute  directing  them  to  designate  a  polling  place  in  a  public,  order- 
ly, and  convenient  portion  of  the  precinct,  and,  if  no  such  place  can  be 
found  within  the  precinct,  then  in  an  adjoining  one.*  It  has  been  held 
that  the  erection  of  a  suitable  monument  by  a  municipal  corporation 
in  a  public  place,  so  situated  as  not  to  interfere  with  the  free  and 
reasonable  use  of  the  highway  by  the  public,  is  not  a  purpresture  or 
unlawful  invasion  of  the  public  highway,**  and  that  a  liberty  pole  in 
a  city  street  is  not  necessarily  a  nuisance.** 

170.  Telegraphy  Telephone,  and  Electric  Lines,  Poles,  and  Wires. — 
A  telegraph,  telephone,  or  electric  hght  or  power  line,  erected  in  a 
street  or  highway  for  the  purpose  of  serving  the  public  is  not  a 
nuisance  if  constructed  under  legislative  authority ;  **  nor  are  the 
poles  of  such  a  line  nuisances  under  such  circumstances,**  provided 
they  do  not  materially  interfere  with  the  rights  of  the  abutting 
owner  or  the  use  of  the  street  for  purposes  of  travel,*^  and  the  same 
is  true  of  trolley  poles.**  Generally  a  municipality  may  grant  to 
private  individuals  or  corporations  the  right  to  use  its  streets,  either 

3.  Poling  V.  Ohio  River  R.  Co.,  38       8.  Winchester  v.  Caprsn,  63  N.  H. 
W.  Va.  645,  18  S.  E.  782,  24  L.R.A.  605,  4  Atl.  795,  56  Am.  Rep.  564. 
215.  9.  Haberlil  v.  Boston,  190  Mass.  358, 

4.  McHhinny  ▼.  Trenton,  148  Mich.  76  N.  E.  907,  4  L.R.A.(N.S.)  57L 
380,  111  N.  W.  1083,  118  A.  S.  R.       10.  Note :  21  Ann.  Cas.  1073. 

583,  12  Ann.  Cas.  23  and  note,  10  11.  Allegheny  v.  Zimmerman,  95  Pa. 

L.R.A.(N.S.)   623.  St.  287,  40  Am.  Rep.  649. 

6.  Morrison  v.  Hinkson,  87  HI.  587,  12.  Chesapeake,  etc.,  Telephone  Co. 

29  Am.  Rep.  77;  Barrows  v.  Sycamore,  v.  Mackenzie,  74  Md.  36,  21  AU.  690, 

150  111.  588,  37  N.  E.  1096,  41  A.  S.  28  A.  S.  R.  219.    See  generally,  Elec- 

R.  400,  25  L.R.A.  535.  tricity,  vol.  9,  p.  1193;  Teleqbaphs; 

Notes:  125  A.  S.  R.  347;  12  Ann.  Telephones. 

Cas.  25.  IS.  McCormick   v.   District  of   Co- 

6.  Note:  21  Ann.  Cas.  1073.  lumbia,  4  Mackey  (D.  C.)  396,  54  Am. 

7.  Schopp  V.  St.  Louis,  117  Mo.  131,  Rep.  284  and  note;  Seibert  v.  Mis- 
22  S.  W.  898,  20  L.R.A.  783;  Peters  souri  Pac.  R.  Co.,  188  Mo.  657,  87  S. 
V.  St.  Louis,  226  Mo.  62,  125  S.  W.  W.  995,  70  L.R.A.  72. 

1134,  21  Ann.  Cas.  1069.  Note :  21  Ann.  Cas.  1073. 

Notes:  43  Am.  Rep.  473,  474;  125       14.  McCormick  v.   District  of  Co- 
A.   S.  R.  353;  4  L.R.A.(N.S.)    572;  lumbia,  4  Mackey  (D.  C.)  396,  54  Am. 
25  L.R.A.(N.S.)   401,  402;   12  Ann.  Rep.  284  and  note. 
Cas.  25.  15.  Note:  26  L.RA.(N.S.)  127L 

See  Markets. 
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above  or  below  the.  surface,  for  such  purposes,  provided  the  ordinary 
use  of  the  street  by  the  public  is  not  thereby  interfered  with.**  So, 
a  municipal  or  quasi  municipal  corporation  has  power  to  provide 
for  the  lighting  of  its  streets  and  highways  by  night,  and  to  occupy 
them  with  poles  and  wires  for  that  purpose,  and  it  may  itself  exer* 
cise  this  right  either  directly  or  indirectly  by  contract  with  a  private 
individual  or  corporation.*'  The  determination  by  the  public  author- 
ities of  the  necessity  of  electric  light  in.  a  highway  cannot  be  ques- 
tioned in  a  proceeding  }^y  an  abutting  owner  to  compel  the  removal 
of  the  wires  and  poles  from  in  front  of  his  premises.*'  There  is  a 
conflict  as  to  whether  such  use  of  the  highway  constitutes  an  addi- 
tional burden  of  which  the  abutting  owner  can  complain.**  Poles 
and  wires  are  nuisances  if  erected  without  legislative  sanction,  imme- 
diate or  delegated.*^  And  a  municipality  has  no  right  to  authorize 
such  a  use  of  its  streets  for  purely  private  purposes.  It  has  been 
held  that  a  city  has  no  power  to  grant  a  private  corporation  the  right 
to  occupy  its  streets  by  conduits  beneath  the  surface,  for  the  purpose 
of  conducting  electricity,  without  requiring  them  to  be  used  for  the 
benefit  of  the  public,  and  without  reserving  any  control  over  the 
business  or  use  of  the  corporation;  it  being  deemed  immaterial  in 
such  case  that  the  grantee  intends  to  lease  the  conduits  to  wire  using 
corporations  to  be  used  by  them  for  public  purposes.*  A  city,  in 
the  exercise  of  its  police  power,  has  a  right  to  remove  obstructions 
to  the  erection  of  towers  for  electric  lights,  for  the  public  benefit 
and  convenience,  and  may  delegate  that  power;  and  only  those  assert- 
ing similar  conflicting  rights  can  controvert  a  right  so  granted  by  it.* 
171.  Bridges,  Overhead  Crossings,  Fences  and  Gates. — Bridges  or 
overhead  crossings  over  streets  or  alleys  are  generally  regarded  as 
nuisances,*  and  therefore  a  municipality  has  no  authority  to  grant 

16.  State  V.  Murpby,  134  Mo.  548,  19.  See  Eminent  Domain,  vol.  10, 
31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  pp.  110,  111. 

1132,  56  A.  S.  R.  515,  34  L.R.A.  369,  20.  Reg.  v.  United  Kingdom  Electric 

overruled  on  another  point  by  State  v,  Tel.  Co.,  9  Cox  C.  C.  174,  31  L.  J. 

St.  Louis,  145  Mo.  551,  46  S.  W.  981;  M.  C.  166,  8  L.  T.  N.  S.  378, 10  W.  R. 

Plattsmouth  v.  Nebraska  Tel.  Co.,  80  538,  12  Eng.  Rnl.  Cas.  562  and  note. 

Neb.  460, 114  N.  W.  588,  127  A.  S.  R.  Notes :  54  Am.  Rep.  292  et  seq. ;  10 

779,  14  L.R.A.(N.S.)    654;  Kirby  v.  L.R.A.  498;  12  Eng.  Rul.  Cas.  654. 

Citizens'  Telephone  Co.,  17  S.  D.  362,  1.  State  v.  Murphy,  134  Mo.  548, 

97  N.  W.  3,  2  Ann.  Cas.  152.  31  S.  W.  784,  34  S.  W.  51,  35  S.  W, 

17.  Gurnsey  v.  Northern  California  1132,  56  A.  S.  R.  515,  34  L.R.A.  369, 
Power  Co.,  160  Cal.  699,  117  Pac.  906,  overruled  on  another  point  by  State  v, 
36  L.R.A.(N.S.)  185;  French  v.  Robb,  St.  Louis,  145  Mo.  551,  46  S.  W.  98L 
67  N.  J.  L.  260,  51  Atl.  509,  91  A.  S.  2.  New  Orleans  Gas  Light  Co.  v. 
R.  433,  57  L.R.A.  956.  Hart,  40  La.  Ann.  474,  4  So.  215,  8 

18.  Palmer    v.    Larchmont    Electric  A.  S.  R.  544. 

Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43       3.  Bybee  v.  State,  94  Ind.  443,  48 
L.R.A.  672.  Am.  Rep.  175;  Townsend  v.  Epstein, 
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to  private  individuals  the  right  to  construct  them.*  But  there  is 
authority  to  the  effect  that  the  owner  of  lots  abutting  on  both  sides 
of  a  street  may  construct  such  a  bridge  with  the  consent  of  the 
municipality,  revocable  at  its  pleasure,  where  it  is  so  constructed 
that  its  supports  will  not  be  in  the  street  and  that  it  will  not  inter- 
fere with  the  light  and  air  of  adjoining  abutting  owners,  and  it 
appears  that  it  will  promote  the  public  convenience  by  relieving  the 
street  of  a  serious  obstruction  to  or  interference  with  traffic  result- 
ing from  the  necessity  of  frequently  crossing  it  with  teams.*  A 
fence  extending  across  or  into  a  street  or  highway  is  a  nuisance.* 
The  same  is  true  of  a  gate  across  a  highway.''  But  if  the  right  of 
the  public  in  the  way  is  derived  from  uses  alone,  the  right  to  main- 
tain gates  across  it  must  be  determined  by  the  extent  of  the  use, 
and  hence  the  use  of  it  with  gates  will  not  authorize  their  removal, 
as  for  example,  a  toUgate  erected  without  authority  of  law.  Stat- 
utes sometimes  authorize  the  county  authorities  to  permit  gates  to 
be  maintained  across  highways,  or  to  order  their  removal.*  There 
seems  to  be  some  conflict  of  authority  as  to  the  right  to  construct 
doors  and  gates  in  buildings  and  fences  in  such  a  manner  that  when 
opened  they  swing  out  over  the  street  or  sidewalk.  Thera  is  author- 
ity to  the  effect  that  it  is  not  unreasonable  to  do  so,*  and  that  their 
construction  in  this  manner  will  not  impose  liability  for  injuries^ 
to  travelers  coming  in  contact  with  them.  But  there  are  holdings 
to  the  effect  that  both  the  municipality  and  the  abutting  owner  may 
be  liable  under  such  circumstances.^* 

93  Md.  537,  49  Atl.  629,  86  A.  S.  B.  Am.  Rep.  571 ;  Emerson  ▼.  Babcock, 

441,  52  L.R.A.  409.  66  la.  257,  23  N.  W.  656,  55  Am.  Rep. 

Notes:    23    LJIA..(N.S.)    159;    17  273;  Wetmore  v.  Tracy,  14  Wend.  (N. 

Ann.  Cas.  246,  247.  T.)  250,  28  Am.  Dec.  525;  State  v. 

4.  Townsend  v.  Epstein,  93  Md.  537,  Godwin,  145  N.  C.  461,  59  S.  E.  132, 

49  AtL  629,  86  A.  S.  R.  441,  52  L.R.A.  122  A.  S.  R.  467;  Rex  v.  Wright,  3 

409 ;  Field  y.  Barling,  149  111.  556,  37  B.  &  Ad.  681,  23  E.  C.  L.  159, 12  Eng. 

N.  E.  850,  41  A.  S.  R.  311,  24  L.R.A.  Rul.  Cas.  559. 

406;  Tilly  v.  Mitchell,  etc.,  Co.,  121  Notes:    39  L.R.A.   622  et  seq.;   7 

Wis.  1,  98  N.  W.  969,  105  A.  S.  R.  L.R.A.(N.S.)   72  et  seq.;  16  LJI.A. 

1007.  (N.S.)  1038,  1039. 

Notes:  125  A.  S.  R.  347;  23  L.R.A.  7.  Wales  v.  Stetson,  2  Mass.  143,  3 

(N.g.)  158, 159;  17  Ann.  Cas.  246.  Am.  Dec.  39;  State  v.  Hunter,  27  N. 

6.  Kellogg    V.    Cincinnati    Traction  C.  369,  44  Am.  Dec.  41. 

Co.,  80  Ohio  St.  331,  88  N.  E.  882, 17  Note :  101  A.  S.  R.  108. 

Ann.  Cas.  242,  23  L.R.A(N.S.)  158  8.  Cordano  v.  Wright,  159  Cal.  610, 

and  note.  115  Pac.  227,  Ann.  Cas.  1912C  1044. 

6.  Montgomery  First  Nat.  Bank  v.  Note:  101  A.  S.  R.  108. 

Tyson,  133  Ala.  459,  32  So.  144,  91  9.  Van  O'Linda  v.  Lothrop,  21  Pick. 

A.  S.  R.  46,  59  L.R.A.  399;  Barling-  (Mass.)  292,  32  Am.  Dec.  261. 

ton  ▼.  Schwarzman,  52  Conn.  181,  52  10.  See  infra,  par.  314. 
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172.  Railways. — ^The  construction  of  a  railroad  *^  or  a  street  rail- 
road,** or  of  an  elevated  railroad  *•  in  a  street  does  not  necessarily 
constitute  a  nuisance  when  done  under  legislative  authority,  though  it 
may  create  a  liability  for  consequential  damages.**  And  if  the  street 
13  occupied  pursuant  to  authority  conferred  by  the  municipality  the 
railroad  company  is  not  a  trespasser  as  to  abutting  owners.**  Nor  can 
the  city  claim  damages  through  the  resulting  inconvenience  to  the 
general  public.**  But  a  railroad  in  a  street  or  highway  is  a  nuisance 
when  constructed  without  lawful  authority.*^  The  use  of  a  street 
by  a  private  railroad  is  also  a  nuisance,*^  and  the  municipality  haa 
no  power  to  authorize  such  use.**  But  it  has  been  held  that  the  fact 
that  a  railroad  was  constructed  partly  for  the  accommodation  of  a 
single  person  does  not  constitute  it  a  private  road,  within  this  rule, 
where  it  is  open  to  all  persons  generally  for  shipping  purposes.*® 
A  commercial  or  street  railway  may  become  a  nuisance  by  reason 

11.  Denver,  etc.,  R,  Co.  v.  Hanne-  S.  R.  100,  16  L.R.A(N.S.)  874. 
gan,  43  Colo.  122,  95  Pac.  343,  127  A.  17.  Bangor  Tp.  v.  Bay  City  Trac- 
S.  R.  100,  16  L.R.A.(N.S.)  874;  Ot-  tion,  etc.,  Co.  147  Mich.  165,  110  N. 
tawa,  etc.,  R.  Co.  v.  Larsen,  40  Kan.  W.  490,  118  A.  S.  R.  546,  11  Ann. 
301, 19  Pac.  661,  2  L.R.A.  59;  O'Brien  Cas.  293,  7  L.R.A.(N.S.)  1187;  Slier- 
v.  Baltimore*  Belt  R.  Co.,  74  Md.  363,  lock  v.  Kansas  City  Belt  R.  ^o.,  142 
22  AU.  141,  13  L.R.A.  126;  Bangor  Mo.  172,  43  S.  W.  629,  64  A.  S.  R. 
•Tp.  V.  Bay  City  Traction,  etc.,  Co.,  551 ;  Davis  v.  New  York,  14  N.  Y.  506, 
147  Mich.  165,  110  N.  W.  490,  118  A.   67  Am.  Dec.  186. 

S.  R.  546,  11  Ann.  Cas.  293,  7  L.R.A.       18.  Note:  106  A.  S.  R.  257. 

(N.S.)  1187;  Davis  v.  New  York,  14       19.  Bradley  v.  Pharr,  45  La.  Ann. 

N.  Y.  506,  67  Am.  Dec  186  and  note;  426, 12  So.  618, 19  L.R.A.  647;  GusUiC- 

Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33  son  v.  Hamm,  56  Minn.  334,  57  N.  W. 

W.  Va.  1,  10  S.  E.  14,  5  L.R.A  371  1054,  22  L.R.A  565. 

and  note.  A  railroad  switch  track  constructed 

Notes:  37  Am.  Rep.  227  et  seq.;  1  in  a  public  alley  by  authority  of  a 

L.R.A.(N.S.)  79.  city  and  connected  with  the  main  line 

See  generally.  Railroads.  of,  and  operated  by,  a  railway  cor- 

12.  Birmingham  Ry.  Light,  etc.,  Co.  poration  is  not  for  a  private,  but  for 
V.  Smyer,  181  Ala.  121,  61  So.  334,  a  public,  use,  where  the  control  of  the 
Ann.  Cas.  1915C  863,  47  L.R.A.(N.S.)  cars  and  tlie  business  of  transporia- 
597 ;  Bangor  Tp.  v.  Bay  City  Traction,  tion  is  not  by  the  merchants  who  are 
etc.,  Co.,  147  Mich.  165,  110  N.  W.  served  by  such  switch,  but  is  in  such 
490,  118  A.  S.  R.  546,  11  Ann.  Cas.  corporation.  Sherlock  v.  Kansas  City 
293,  7  L.R.A.(N.S.)  1187.  See  gen-  Belt  R.  Co.,  142  Mo.  172,  43  S.  W. 
orally.  Street  Railways.  629,  64  A.  S.  R.  551;  Butler  v.  F.  R. 

13.  Garrett  v.  Lake  Roland  El.  R.  Penn  Tobacco  Co.,  152  N.  C.  416,  68 
Co.,  79  Md.  277,  29  Atl.  830,  24  L.R.A.  S.  E.  12,  136  A.  S.  R.  831 ;  Cereghino 
396.    See  generally.  Street  Railways,  v.  Oregon  Short  line  R.  Co.,  26  Utah 

14.  See  Eminent  Domain,  vol.  10,  467,  73  Pac.  634,  99  A.  S.  R.  843. 

p.  101  et  seq.  Notes :  106  A.  S.  R.  257 ;  125  A.  S. 

15.  Iron  Mountain  R.  Co.  ▼.  Bing-  R.  346. 

ham,  87  Tenn.  522,  11  S.  W.  705,  4  20.  Wolfard  v.  Fisher,  48  Ore.  479, 

L.R.A.  622.  84  Pac.  850,  87  Pac.  530, 120  A.  S.  R. 

16.  Denver,  etc.,  R.  Co.  v.  Hanne-  840,  11  Ann.  Cas.  18,  7  LJi.A.(N.S.) 
gau;  43  Colo.  122,  95  Pac.  »43,  127  A.  202. 
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of  the  manner  in  which  it  is  constructed  or  operated.^  So,  the  use 
of  city  streets  for  the  purpose  of  making  up  or  breaking  up  trains, 
or  for  parking  and  storing  cars,  is  a  nuisance,  and  a  railroad  has  no 
right  to  use  its  tracks  and  sidings  on  the  streets  for  such  purposes.* 
The  same  is  true  of  the  erection,  maintenance  and  use  of  railroad 
stations  and  water  tanks  in  a  street.* 

Trees 

173.  Right  to  Maintain  Generally. — ^The  maintenance  of  trees  in 
a  street  or  highway  for  the  purpose  of  ornament  and  shade  is  a  proper 
street  use,  and  when  so  maintained  they  are  a  part  of  the  street,  to  be 
enjoyed  and  used  by  the  public  traveling  therein,  the  same  as  a  good 
roadbed,  sidewalk,  pavement,  or  anything  else  in  the  street  which 
contributes  to  the  comfort  and  pleasure  of  the  traveler.*  It  has  been 
held  that  an  assessment  may  be  made  against  abutting  lots  to  pay 
for  the  charge  of  planting  and  maintaining  trees.*  The  owners  of 
the  adjoining  property  have  an  interest  and  ownership  in  them,*  and 
generally  have  a  right  to  maintain  them  there,'  especially  where  the 
fee  of  the  highway  is  in  the  abutting  owner,*  for  in  such  case  he  also 
owns  the  trees  in  tlie  way  in  front  of  his  premises*  and  they  are 
under  his  control,  in  the  absence  of  statutory  or  municipal  regula- 
tions to  the  contrary.**  Under  such  circumstances,  no  one  has  the 
right  or  power  to  deprive  him  of  them,  except  the  public  authorities 
or  such  persons  as  they  may  lawfully  authorize  to  do  so,**  and  they 
cannot  be  removed  without  his  consent,  except  when  their  removal 
is  necessary  for  the  use  of  the  way  as  a  public  highway.**    In  some 

1.  See  lUiLROADS;  Street  Raii«-  son  v.  Albion  Tel.  Co.,  67  Neb.  Ill,  93 
WAYS.  N.  W.  201,  2  Ann.  Cas.  639,  60  L.R.A. 

2.  New  Orleans  v.  Lenf ant,  126  La.  426 ;  Stocking  v.  Lincoln,  93  Neb.  798, 
455,  52  So.  575,  29  L.R.A.(N.S.)  612  142  N.  W.  104,  46  L.R.A.(N.S.)  107. 
and  note.  Notes :  101  A.  S.  R.  113 ;  15  L.R.A. 

3.  Cbicago   Great   Western   R.   Co,  553  et  seq. 

V.  First  Aiethodist  Episcopal  Church,  8.  Cartwright  v.   Liberty   Tel.   Co., 

102  Fed.  85,  42  C.  C.  A.  178,  50  L.R.A.  205  Mo.  126,  103  S.  W.  982,  12  Ann. 

488.  Cas.     249,     12     L.R.A.(N.S.)     1125; 

4.  Donahue  v.  Keystone  Gas  Co.,  181  Graves  v.  Shattuck,  35  N.  H.  257,  09 
N.  Y.  313,  73  N.  E.  1108, 106  A.  S.  R.  Am.  Dec.  536;  Weller  v.  McCormick, 
549,  70  L.R.A.  761.  52  N.  J.  L.  470, 19  Atl.  1101,  8  L.R.A. 

5.  Remington  v.  Walthall,  82  Kan.  798. 

234,  108  Pac,  112,  31  L.R.A.(N.S.)  9.  See  supra,  par.  116. 

957.  10.  Weller  v.  McCormick,  52  N.  J. 

6.  Remington  v.  Walthall,  82  Kan.  L.  470,  19  Atl.  1101,  8  L.R.A.  798. 
234,  108   Pac.  112,  31   L.R.A.(N.S.)  11.  Cartwright  v.  Liberty  Tel.  Co., 
957;  Tate  v.  Greensboro,  114  N.  C.  392,  205  Mo.  126,  103  S.  W.  982,  12  Ann. 
19  S.  E.  767,  24  L.R.A.  671.  Cas.  249,  12  L.R.A.(N.S.)  1125. 

7.  Cartwright  v.  Liberty,  Tel.  Co.,  12.  Brown  v,  Ashville  Electric  Light 
205  Mo.  126,  103  S.  W.  982,  12  Ann.  Co.,  138  N.  C.  533,  51  S.  E.  62,  107] 
Cas.  249, 12  L.R.A.(N.S.)  1125;  Bron-  A.  S.  R.  554,  69  L.RJ!l.  631;  RosenV 
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jurisdictions  it  is  held  that  ownership  of  the  "fee  of  a  street  by  the 
municipality  gives  it  complete  control  over  trees  growing  therein  *• 
and  is  a  good  defense  to  an  action  by  an  abutting  owner  against  the 
municipal  authorities  for  removing  trees  from  the  street  in  front  of 
his  lot,**  or  to  a  suit  to  enjoin  them  from  cutting  such  trees  down, 
where  their  proposed  axjtion  cannot  be  regarded  as  wanton  or  unreason- 
able and  oppressive.**  In  some  jurisdictions,  if  the  fee  is  in  the 
municipality,  it  is  not  liable  for  the  diminution  in  value  of  the  abut- 
ting property  by  the  removal  of  trees  even  where  the  consUtution 
requires  the  payment  of  compensation  when  property  is  injured, 
damaged  or  destroyed  for  public  use.**  Other  courts  take  the  yiv<^w 
that  compensation  must  be  made  under  such  a  provision  regardless 
of  whether  the  fee  is  in  the  city  or  in  the  abutting  owner.*' 

174.  Trees  as  Nuisances  or  Obstructions. — Shade  trees  in  a  high- 
way or  street  are  not  a  nuisance  per  se,  and  become  so  only  when  they 
obstruct  or  interfere  with  the  use  of  the  highway  or  street.**  But 
the  abutting  proprietor's  ownership  of  them  or  right  to  maint'^in 
them  there  is  subject  to  the  paramount  right  of  the  public  to  the 
use  of  the  streets,  regardless  of  the  ownership  of  the  fee,**  and  h^ 
is  deemed  to  have  planted  them  with  the  understanding  that  they 
can  remain  only  so  long  as  the  space  occupied  by  them  is  not  required 
for  public  use.**  It  has  been  held  that  if  the  fee  is  in  the  public,  any 
right  granted  to  him  to  maintain  them  there  is  a  mere  permissive 
right  or  license,  which  cannot  give  rise  to  any  vested  right  and  may 
be  revoked  at  any  time  without  liability  to  him.*  And  regardless  of 
who  owns  the  fee,  the  public  authorities  may  remove  trees  growing  in 

thai  V.  Goldsboro,  149  N.  C.  128,  62  S.  Walthall,  82  Kan.  234,  108  Pac.  112, 

E.  905,  16  Ann.  Cas.  639,  20  L.R.A.  31    L.R.A.(N.S.)    957;    Frostburg   v. 

(N.S.)  809.  Wineland,  98  Md.  239,  56  Ati.  811, 103 

Note:  15  L.R.A.  553,  554.  A.  S.  R.  399,  1  Ann.  Cas.  783,  64 

13.  Mt.  Carmel  v.  Shaw,  155  HI.  37,  L.R.A.  627;  Graves  v.  Shattuck,  35  N. 
39  N.  E.  584, 46  A.  S.  R.  311,  27  L.R.A.  H.  257,  69  Am.  Dec.  536. 

580.  Notes :  38  Am.  Rep.  128 ;  1  A.  S.  R. 

14.  Robinson  v.  Spokane,  66  Wash.   843;  39  L.R.A.  670  et  seq. 

527,  120  Pac.  101,  Ann.  Cas.  1913C  19.  Southern  Bell  Tel.  Co.  v.  Fran- 

1012.  cis,  109  Ala.  224,  19  So.  1,  55  A.  S.  R. 

Notes:  15  L.R.A.  554;  1  Ann.  Cas.  930,    31    L.R.A.    193;    Remington    v. 

786.  Walthall,  82  Kan.  234,  108  Pac.  112, 

15    Mt.  Carmel  v.  Shaw,  l55  Til.  37,  31  L.R.A.(N.S.)  957;  Bronson  v.  Al- 

39  N.  E.  584,  46  A.  S.  R.  311,  27  bion  Tel.  Co.,  67  Neb.  Ill,  93  N.  W. 

L.R.A.  580.  201,  2  Ann.  Cas.  639,  60  L.R.A.  426; 

16.  Webber  v.  Salt  Lake  City,  40  Weller  v.  McCormick,  52  N.  J.  L.  470, 

Utah   221,  120   Pac.   503,   37   L.R.A.  19  Ati.  1101,  8  L.R.A.  798. 

(N.S.)  1115.    See  also  Eminent  Do-  20.  Miller  v.  Detroit,  etc.,  R.  Co., 

MAIN,  vol.  10,  p.  94.  125  Mich.  171,  84  N.  W.  49,  84  A.  S. 

.    17.  Note:  31  L.R.A.(N.S.)  952.  R.  569,  51  L.R.A.  955. 

^    18.  Blain  v.  Montezuma,  150  la.  141,  1.  Robinson  v.  Spokane,  66  Wash. 

129  N.  W.  808,  Ann.  Cas.  1912D  430,  527,  120  Pac.  101,  Ann.  Cas.  1913C 

32  L.R.A.(N.S.)    542;   Remington   v.  1012. 
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a  street  or  highway,  or  tH^der  their  removal,  when  public  necessity 
reaijonably  requires  it.'  So,  they  may  cut  them  down  where  they 
obstruct  the  way,  or  render  it  unsafe  for  travel,'  or  when  necessary 
in  making  a  public  improvement,*  as  where  they  interfere  with  the 
proper  grading  of  a  street,*  or  where  their  roots  have  penetrated  into 
sewers  and  obstructed  the  same.®  But  it  has  been  held  that  trees 
which  have  stood  a  long  time  without  impeding  travel  are  not  neces- 
sarily nuisances  because  they  extend  a  few  inches  beyond  the  curb 
on  a  proposed  plan  of  improvement,  where  the  curb  and  gutter  may 
properly  be  carried  around  them.^  Municipal  authorities  have  the 
right  to  trim  trees  standing  on  private  property  where  their  branches 
extend  over  the  highway,  if  Uiey  obstruct  the  way,  or  endanger, 
hinder,  or  incommode  persons  traveling  therein.®  And  it  is  not 
necessary  in*  order  that  trees  may  constitute  an  obstruction  so  as  to 
authorize  their  removal  that  they  actually  impede  or  stop  travel.*  But 
the  right  of  removal  is  not  absolute.^*  It  must  be  exercised  with  pru- 
dence and  reason,  and  not  wantonly,  wilfully,  or  arbitrarily,**  and  the 

2.  Paola  V.  Wentz,  79  Kan.  148,  98  39  N.  E.  584,  46  A.  S.  R.  311,  27 
Pac.  775,  131  A.  S.  R.  290;  Stretch  v.  L.R.A.  580;  Robinson  v.  Spokane,  66 
Cassopolis,  125  Mich.  167,  84  N.  W:  Wash.  527,  120  Pac.  101,  Ann.  Cas. 
51,  84  A.  S.  R.  567,  51  L.R.A.  345.        1913C  1012  and  note. 

Notes:  101  A.  S.  R.  112;  39  h.RJL  Note:  16  Ann.  Cas.  642. 

070  et  seq.  6.  Webber   v.    Salt   Lake   City,   40 

3.  Southern  Bell  Tel.  Co.  v.  Fran-  Utah  221,  120  Pac.  503,  37  L.R.A. 
CIS,  109  Ala.  224, 19  So.  1,  55  A.  S.  R.  (N.S.)  1115. 

930,  31  L.R.A.  193;   Vanderhorst  v.       Note:  20  L.R.A.(N.S.)  809,  814. 
Tholcke,  113  Cal.  147,  45  Pac.  266,  35       6.  Rosenthal   v.   Goldsboro,  149  N. 
Li.R.A.  267;   Lagrange  v.  Overstreet,  C.  128,  62  8.  E.  905, 16  Ann.  Cas.  639, 
141  Ky.  43, 132  S.  W.  169,  31  L.R.A.  20  UR.A.(N.S.)  809. 
(N.S.)  951  and  note;  Bigelow  v.  Whit-       7.  Frostburg  v.  Wineland,  98  Md. 
corab,  72  N.  H.  473,  57  AtL  680,  65  239,  56  Atl.  811,  103  A.  S.  R.  399,  1 
Li.R.A.  676;  Winter  v.  Peterson,  24  N.  Ann.  Cas.  783,  64  L.R.A.  627. 
J.  L.  524,  61  Am.  Dec.  678 ;  Avis  v.       8.  Com.  v.  Byard,  200  Mass.  175,  86 
Vineland,  56  N.  J.  L.  474,  28  Atl.  1039,  N.  E.  285,  20  L.R.A.(N.S.)  814. 
23  L.R.A.  685;   Tate  v.  Greensboro,      Note:  31  L.R.A.(N.S.)  952. 
114  N.  C.  392, 19  S.  E.  767,  24  L.R.A.       9.  Chase  v.  Oshkosh,  81  Wis.  313, 
671 ;  Brown  v.  Ashville  Electric  Light  51  N.  W.  560,  29  A.  S.  R.  898,  15 
Co.,  138  N.  C.  533,  51  S.  E.  62,  107  L.R.A.  553;  Vanderhurst  v.  Tholcke, 
A.  S.  R.  554,  69  L.R.A.  631;  Rosenthal  113  Cal.  147,  45  Pac.  266,  35  L.R.A. 
V.  Goldsboro,  149  N.  C.  128,  62  S.  E.  267. 

^5,  16  Ann.  Cas.  639  and  note,  20  10.  Cartwright  v.  Liberty  Tel.  Co., 
1,,R.A.(N.S.)  809  and  note;  Robinson  205  Mo.  126,  103  S.  W.  982,  12  Ann. 
V.  Spokane,  66  Wash.  527,  120  Pac.  Cas.  249,  12  L.R.A.(N.S.)  1125. 
101,  Ann.  Cas.  1913C  1012  and  note;  11.  Southern  Bell  Tel.  Co.  v.  Fran- 
Chase  v.  Oshkosh,  81  Wis.  313,  51  N.  cis,  109  Ala.  224,  19  So.  1,  55  A.  S. 
W.  560,  29  A.  S.  R.  898, 15  L.R.A.  553  R.  930,  31  L.R. A.  193 ;  Mt.  Carmcl  v. 
and  note.  Shaw,  155  III.  37,  39  N.  E.  584,  46  A. 

Notes:   39  L.R.A.  670  et  eeq.;  20   S.  R.  311,  27  L.R.A.  580;  Paola  v. 
IiR.A.(N.S.)  814,  815.  Wentz,  79  Kan.  148,  98  Pac,  775,  131 

4.  Mt.  Carmel  v.  Shaw,  155  HI.  37,   A.  S.  R.  290;  Remington  v.  Walthall, 
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extent  of  the  cutting  must  not  exceed  reasonable  necessity.*^  Nor  may 
trees  be  removed  merely  for  the  purpose  of  permitting  an  improve- 
ment to  be  made  in  a  manner  not  authorized  by  the  ordinance  pro- 
viding for  it.^*  And  an  ordinance  condemning  as  a  nuisance  a  tree 
in  front  of  a  certain  person's  property,  and  providing  for  its  removal, 
is  ultra  vires  as  a  special  ordinance  applicable  to  but  one  person. ^^ 
The  power  of  a  city  in  respect  to  trees  in  streets  may  be  delegated  to  a 
city  committee  composed  of  members  of  the  board  of  aldermen,  and 
their  action  will  be  deemed  that  of  the  city  and  will  not  render  them 
personally  liable  if  it  is  within  the  powers  of  the  municipality.**  But 
highway  officers  who  cut  down  trees  which  do  not  obstruct  or  inter- 
fere with  the  public  use  of  the  highway  are  liable  in  damages  to  the 
abutting  owner.** 

175.  Determination  of  Question  of  Nuisance. — The  determination 
of  whether  trees  in  a  highway  constitute  a  nuisance  is  controlled  by 
the  general  rule  applicable  to  nuisances  in  general.*'  Accordingly, 
while  it  is  held  that,  as  trees  in  a  highway  are  not  nuisances  per  se,*^ 
the  mere  declaration  of  municipal  authorities  that  they  are  nuisances 
does  not  make  them  such,  and  while,  in  applying  this  rule,  some 
courts  seem  to  throw  the  question  broadly  open  to  judicial  deter- 
mination, notwithstanding  the  findings  of  the  municipal  authorities,** 
the  weight  of  authority  is  to  the  effect  that  the  decision  of  the  public 
authorities  in  the  matter  will  be  reviewed  by  the  courts  only  for  the 
purpose  of  determining  whether  such  authorities  have  acted  arbitrarily 
or  have  exceeded  their  statutory  powers  in  the  premises,**  and  every 
reasonable  intendment  of  good  faith  and  honesty  will  be  indulged  in 

82  Kan.  234,  108  Pac.  112,  31  L.R.A.  Ann.   Cas.  783  and  note,  64  L.R.A. 

(N.S.)    957;  Frostburg  v.  Wiueland,  627 ;  Avis  v.  Vineland,  56  N.  J.  L.  474, 

98  Md.  239,  56  Atl.  811,  103  A.  S.  R.  28  Atl.  1039,  23  L.R.A.  685. 

399,  1  Ann.   Cas.  783  and  note,  64  Notes:  15  L.R.A.  553,  554;  1  Ann. 

L.R.A.  627;  Cartwright  v.  Liberty  Tel.  Cas.  786. 

Co.,  205  Mo.  126,  103  S.  W.  982,  12  See  also  infra,  par.  203. 

Ann.  Cas.  249,  12  L.R.A.(N.S.)  1125.  20.  Vanderhurst  v.  Tholcke,  113  Cal. 

12.  Southern  Bell  Tel.  Co.  v.  Fran-  147,  45  Pac.  266,  35  L.R.A.  267;  Paola 

CIS,  109  Ala.  224, 19  So.  1,  55  A.  S.  R.  v.  Wentz,  79  Kan.  148,  98  Pac.  775, 

930,  31  L.R.A.  193.  131  A.  S.  R.  290;  Remington  v.  Walt- 

18.  Paola  V.  Wentz,  79  Kan.  148,  98  hall,  82  Kan.  234,  108  Pac.  112,  31 

Pac.  775, 131  A.  S.  R.  290.  L.R.A.(N.S.)  957;  Lagrange  v.  Over- 

14.  Note:  31  L.R.A.(N.S.)  952.  street,  141  Ky.  43,  132  S.  W.  169,  31 

16.  Tate  v.  Greensboro,  114  N.  C.  L.R.A.(N.S.)  951;  Tate  v.  Greensboro, 

392, 19  S.  E.  767,  24  L.R.A.  671.  114  N.  C.  392,  19  S.  E.  767,  24  L.R.A. 

16.  Remington  v.  Walthall,  82  Kan.  671;  Rosenthal  v.  Goldsboro,  149  N.  C. 
234,  108  Pac.  112,  31  L.R.A.(N.S.)  128,  62  S.  E.  905,  16  Ann.  Cas.  639, 
957;  Winter  v.  Peterson,  24  N.  J.  L.  20  L.R.A. (N.S.)  809;  Chase  v.  Osh- 
524,  61  Am.  Dec.  678.  kosh,  81  Wis.  313,  51  N.  W.  560,  29 

17.  See  Nuisances.  A.  S.  R.  898,  15  L.R.A.  553. 

18.  See  supra,  par.  174.  Notes:    20    L.R.A.(N.S.)    810;    16 

19.  Frostburg  v.  Wineland,  98  Md.  Ann.  Cas.  643 ;  Ann.  Cas.  1913C  1018, 
239,  56  Atl.  811,  103  A.  S.  R.  399,  1  1014. 
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favor  of  their  decision.*  Under  this  rule,  the  courts  will  not  ordinarily 
review  the  decision  of  the  municipal  authorities  on  the  question 
whether  it  is  necessary  to  make  a  certain  improvement  or  to  remove 
certain  trees  in  making  it.'  Nor  is  the  mere  fact  that  a  tree  has  some 
value  to  the  abutting  owner  for  purposes  of  shade,  or  that  other  trees 
and  poles  are  allowed  to  remain  in  the  street,  ground  for  interference.* 
176.  Relative  Rights  of  Abutting  Owners  and  Public  Service  Cor- 
porations.— A  public  service  corporation  has  no  right  or  power  to 
mutilate  or  damage  shade  trees  growing  on  the  streets  of  a  city,  with- 
out some  authority,  general  or  special,  granted  to  it  by  the  city,  in 
harmony  with  and  recognizing  the  rights  and  interest  of  the  property 
owners  to  and  in  the  trees,  whatever  those  rights  may  be.^  But  there 
is  considerable  conflict  of  authority  as  to  the  liability  incurred  by 
cutting  or  mutilating  shade  trees  standing  in  the  highway  for  the 
purpose  of  stringing  wires  or  erecting  poles.  Some  courts  h()ld  that 
the  public  authorities  have  no  right  to  permit  public  service  corpora- 
tions to  remove  or  mutilate  such  trees  without  compensation  to  the 
abutting  owner  where  the  fee  to  the  highway  is  in  him,  and  that 
municipal  authority  to  erect  poles  and  string  wires  in  the  highway 
does  not  justify  such  removal  or  mutilation,  or  relieve  the  company 
guilty  thereof  from  liability  to  the  abutting  owner  for  his  resulting 
damage,^  even  though  no  unnecessary  injury  is  inflicted.*  And  some 
courts  go  so  far  as  to  permit  the  abutting  owner  to  recover  damages 
even  though  the  fee  of  the  street  is  in  the  public'  On  the  other 
hand,  it  is  held  that  authority  to  erect  poles  and  string  wires  carries 
with  it  authority  to  remove  or  trim  trees  when  necessary  for  that 
purpose,  and  that  the  abutting  owner  cannot  recover  damages  there- 
for even  though  he  owes  the  fee,  provided  no  unnecessary  damage 
is  done.^    So,  it  has  been  held  that  an  abutting  owner  has  no  right 

1.  Remington  v.  Walthall,  82  Kan.  (N.S.)  1C82,  1083;  12  Ann.  Cas.  251, 
234,  108 'Pac  112,  31   L.R.A.(N.S.)    252. 

957.  6.  Bronson  v.  Albion  Td.  Co.,  67 

2.  Webber  v.  Salt  Lake  City,  40  Neb.  Ill,  93  N.  W.  201,  2  Ann.  Cas. 
Utah  221,  120  Pac.  503,   37  LJI.A.   639, 60  L.R.A.  426. 

(N.S.)  1115.  7.  Bronson  v.  Albion  Tel.  Co.,  67 

3.  Lagrangre  v.  Overstreet,  141  Ky.  Neb.  Ill,  93  N.  W.  201,  2  Ann.  Cas. 
43,  132  S.  W.  169,  31  L.R.A.(N.S.)  639,  60  L.R.A.  426;  Slabaugh  v.  Oma- 
951.  ha 'Electric  Light,  etc.,  Co.,  87  Neb. 

4.  Cartwright  v.  Liberty  Tel.  Co.,  805,  128  N.  W.  505,  30  L.R.A.(N.S.) 
205  Mo.  126,  103  S.  W.  982,  12  Ann.  1084  and  note;  Norman  Milling,  etc., 
Cas.  299,  12  L.R.A.(N.S.)  1125.  Co.  v.  Bethurem,  41  Okla.  735, 139  Pac. 

5.  Brown  v.  Ashville  Electric  Light  830,  51  L.R.A.(N.S.)  1082  and  note. 
Co.,  138  N.  C.  533,  51  S.  E.  62,  107  Note:  12  Ann.  Cas.  252. 

A.  S.  R.  554,  69  L.R.A.  631;  Dailey  v.  8.  Southern  Bell  Td.  Co.  v.  Fran- 
State,  51  Ohio  St- 348,  37  N.  E.  710, 46  ds,  109  Ala.  224, 19  So.  1,  55  A.  S.  R. 
A.  S.  R.  578,  24  L.R.A,  724.  930,  31  L.R.A.  193;  Wyant  v.  Central 

Notes:  12  L.R.A.(N.S.)  1125  et  aeq.;  Tel.  Co.,  123  Mich.  51,  81  N.  W.  928, 
30     L.R.A.(N.S.)     1084;    51    L.R.A.  81  A.  S.  R.  155,47  L.R. A.  497;  Hazel- 
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of  action  for  the  necessary  trimming  of  trees  for  the  installation  of 
»n  electric  lighting  system  for  a  municipality  which  has  full  authority 
to  establish  the  same  and  full  jurisdiction  over  the  highway  within 
its  limits.*  There  is  a  similar  conflict  of  authority  as  to  the  right  to 
cut  and  trim  trees  growing  on  private  property  but  overhanging  the 
highway.  Some  courts  hold  that  a  telephone  or  telegraph  company 
which  has  a  right  to  string  wires  in  the  highway  may  cut  the  over- 
hanging branches  of  such  trees,  provided  the  cutting  is  necessary  and 
is  done  in  a  proper  manner,*^  but  that  it  has  no  right  to  enter  upon 
the  abutting  owner's  premises  for  that  purpose  without  his  permis- 
sion.^* This  rule  is,  of  course,  the  more  readily  applied  where  the 
trimming  is  unnecessary  or  excessive.**  On  the  other  hand,  it  has 
been  held  that  power  of  selectmen  to  cut  and  trim  trees  overhanging 
a  highway,  without  the  consent  of  the  owner,  for  the  purpose  of 
competing  a  change  in  the  location  of  telegraph  or  telephone  wires, 
was  denied  by  a  statute  prohibiting  telegraph  or  telephone  com- 
panies to  injure  any  tree  without  the  consent  of  the  owner.**  Persons 
moving  buildings  along  a  street  or  highway  have  no  right  to  injure 
trees  therein  which  belong  to  the  abutting  owners,  nor  have  the  public 
authorities  a  right  to  trim  such  trees  for  the  purpose  of  aiding  the 
moving.** 

177.  Notice  to  Owner  of  Intention  to  Trim  or  Remove  Trees. — 
Some  courts  hold  that  if  the  fee  is  in  the  abutting  owner,  he  must  be 
given  notice  of  the  fact  that  the  public  necessity  requires  the  removal 
of  the  trees  and  afforded  an  opportunity  himself  to  transplant  them 
or  remove  them,  and  that  a  removal  of  them  by  the  municipal  author- 
ities **  or  by  a  public  service  corporation  having  authority  to  occupy 
the  highway,**  without  such  notice,  is  an  invasion  of  his  legal  rights 
for  which  he  is  entitled  to  recover  damages.  This  rule  has  been  held 
not  to  apply  where  the  trees  are  merely  trimmed  or  their  limbs  cut 
off,  since  in  such  case  whatever  damage  a  tree  might  sustain  by  such 
cutting  could  not  be  obviated  by  the  owner  and  therefore^  notice  to 

hurst  y.  Mayes,  84  Miss.  7,  36  So.  33,  graph,  ete.,  Co.,  39  La.  Ann.  996,  3  So. 

64  L.R.A.  805.  261, 4  A.  8.  R.  248. 

Notes:  101  A.  S.  R.  112,  113;  12  13.  Bradley  v.  Southern  New  Eng- 

L.R.A.(N.S.)  1126, 1127;  12  Ann.  Cas.  land  Tel.  Co.,  66  Conn.  559,  34  Atl. 

252.                                                   •  499,  32  L.R.A.  280. 

9.  Hazcibnrst  v.  Mayes,  84  Miss.  7,  14.  See  infra,  par.  218. 

36  So.  33,  64  L.R.A.  805.  16.  Stretch  v.  Cassopolis,  125  Mich. 

10.  Wyant  v.  Central  Tel.  Co.,  123  167,  84  N.  W.  51,  84  A.  S.  R.  567,  51 
Mich.  51,  81  N.  W.  928,  81  A.  S.  R.   L.R.A.  345. 

155,  47  L.R.A.  497.  Notes:  101  A.  S.  R.  112;  15  L.R.A. 

11.  Wyant  v.  Central  Tel.  Co.,  123  553;  20  L.R.A,(N.S.)  811;  1  Ann.  Cas. 
Mich.  51,  81  N.  W.  928,  81  A.  S.  R.  786. 

155,  47  L.R.A.  497.  16.  Miller  vs  Detroit,  etc.,  R.  Co.,  125 

Note :  10  L.R.A.  497.  Mich.  171,  84  N.  W.  49,  84  A.  S.  R. 

12.  Tissot  V.  Great  Southern  Tele-  569,  51  L.R.A.  955. 

208 


13  K.  C.  L.  HIGHWAYS  §  178 

him  would  serve  no  purpose.^^    And  in  some  jurisdictions  no  notice 
16  necessary  even  where  the  trees  are  cut  down.^® 

178.  Remedies  for  Unlawful  Cutting  of  Trees. — ^The  remedy  for 
mmecessary  cutting  is  by  way  of  an  action  for  the  consequential 
damage  resulting  to  the  adjacent  property.**  So,  also,  an  abutting 
owner  has  such  an  ownership  in  trees  in  the  street  or  highway  adjoin- 
ing  his  premises  as  will  give  him  a  standing  in  court  to  prevent 
im  unauthorized  and  unjustified  destruction  of  them  by  ofBcers  or 
others,-*  even  where  the  fee  of  the  street  is  in  the  public*  And  it 
has  been  held  that  their  removal,  destruction,  or  injury  is  a  proper 
element  of  the  abutting  owner's  damages  for  a  change  of  the  grade 
of  the  street,^  or  other  public  improvement  An  action  for  damages 
lies  where  the  trees  are  cut  or  removed  by  a  wrongdoer,*  or  by  a 
highway  oflBcer  without  authority,*  or  are  removed  for  the  purpose 
of  making  an  improvement  which  the  public  authorities  have  no 
authority  to  make.^  The  same  is  true  where  the  cutting  i?  unneces- 
sary or  clearly  exceeds  necessity,  though  trespass  will  not  lie  under 
such  circumstances  if  the  cutting  is  done  under  authority  of  lawj* 
The  measure  of  damages  is  the  difference  between  the  value  of  the 
abuttmg  premises  before  and  after  the  trees  are  cut7  Exemplary 
damages  may  be  recovered  against  a  public  service  corporation  which 
wilfully  and  wantonly  cuts  or  removes  trees  for  the  purpose  of  string- 
ing wires,  in  those  states  where  compensatory  damages  are  recover- 
able under  such  circumstances.*  Such  damages  are  also  recoverable 
against  a  highway  officer  who  acts  maliciously  in  cutting  down  a 
tree  which  does  not  obstruct  or  interfere  with  the  public  use  of  the 
.  way.  Whether  or  not  the  tree  did  so  obstruct  the  way,  and  whether 
or  not  he  cut  it  maliciously,  are  questions  of  fact,  and  proof  that  he 

;  17.  Stretch  ▼.  Cassopolis,  125  Mich.  Keystone  Gas  Co.,  181  N.  Y.  313,  73 
167, 84  N.  W.  51,  84  A.  S.  R.  567,  61  N.  E.  1108,  106  A.  S.  R.  549,  70 
L.R.A.345;  Wyant  v.  Central  Tel.  Co.,  L.R.A.  761;  Norman  Milling,  etc.,  Co. 

'  123  Mieb.  61,  81  N.  W.  928,  81  A.  S.  v.  Bethurem,  41  Okla.  735,  139  Pac. 
R- 155,  47  L.R.A.  497.  830,  51  L.R.A.(N.S.)  1082  and  note. 

^  18.  Rosenthal  v.  Goldsboro,  149  N.       2.  Stocking  v.  Lincoln,  93  Neb.  798, 
C.  128, 62  S.  E.  905, 16  Ann.  Cas.  639,  142  N.  W.  104,  46  L.R.A.(N.S.)  107. 
20  L.H.A.(N.S.)   809  •,  Cbase  v.  Osh-      3.  Donahue  v.  Keystone  Gas  Co.,  181 
k<»h,  81  Wis.  313,  51  N.  W.  560,  29  N.  Y.  313,  73  N.  E.  1108, 106  A.  S.  R. 
^  S.  R.  898,  15  L.R.A.  553.  649,  70  L.R.A.  761. 

W.  Southern  Bell  Tel.  Co.  v.  Fran-       4.  Winter  v.  Peterson,  24  N.  J.  L. 

.  «8r  109  Ala.  224, 19  So.  1,  55  A.  S.  R.  524,  61  Am.  Dec  678. 
^30, 31  L.R.A.  193.  6.  Note :  16  Ann.  Cas.  643.      . 

20.  Remington  v.  Walthall,  82  Kan.       6.  Southern  Bell  TAl.  Co.  v.  Fran- 
234,  108  Pac.  112,  31  L.R.A.(N.S.)    cis,  109  Ala.  224, 19  So.  1,  65  A,  S.  R. 
»57;  Tate  v.  Greensboro,  114  N.  C.  392,  930,  31  L.R.A.  193. 
10  S.  E.  767,  24  L.R  JL.  671.  7.  Note :  1  Ann.  Cas.  786. 

!•  Slabaugh     v.     Omaha     Blectrio       8.  Brown  v.  Asbville  Electric  Ligbt 
I'ight,  etc.,  Co.,  87  Neb.  806, 128  N.  W.   Co.,  138  N.  C.  533,  51  S.  E.  62, 107  A, 
W5, 30  L.R.A.(N.S.)  1084 j  Donahue  v.   S.  R.  554,  €9  L.R.A.»631. 
R.  C.  L.  Vol.  XIII.— 14.      209 
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left  other  trees  in  the  highway  and  that  be  and  the  plaintiff  were  not 
on  friendly  terms  is  admissible  on  the  question  of  bad  faith.*  It  ha3 
been  held  that  if  trees  are  injured  or  unreasonably  endangered  by  a 
building  being  moved  through  the  highway,  their  owner  is  warranted 
in  employing  sufKcient  force  to  protect  them  from  actual  or  impending 
destruction. ^^  And  equity  will  enjoin  the  removal  or  destruction  of 
trees  where  the  public  authorities  are  acting  arbitrarily  or  unneces- 
sarily in  directing  such  removal,*^  or  if  the  only  reason  offered  to 
justify  their  action  is  insufficient  as  a  matter  of  law  and  no  otlier 
purpose  is  disclosed,^*  or  where  the  ordinance  directing  the  removal 
is  void.**  It  will  also  interfere  by  injunction  where  there  is  no 
authority  to  make  a  contemplated  improvement  which  will  result  in 
destruction  of  trees,*^  or  where  it  appears  that  a  projected  improvement 
can  be  executed  in  conformity  with  the  city  ordinance  without  remov- 
ing trees  which  an  abutting  owner  desires  to  retain.**  But  the  munici- 
pality is  not  liable  for  the  acts  of  a  public  service  company  in  cutting 
trees  where  it  does  not  expressly  or  impliedly  authorize  the  doing  of 
the  wrongful  acts.** 

Temporary  Obstructions 

179,  Generally. — ^While  it  is  the  general  rule  that  a  municipal  or 
quasi-municipal  corporation  is  under  a  duty  to  keep  the  streets  and 
public  ways  accessible  for  travel,  and  free  from  obstructions  that  might 
cause  injury,  it  is  not  always  bound  to  do  so.*'  It  is  not  every  obstruc- 
tion in  a  street  or  highway  that  constitutes  a  nuisance  per  se,^*  nor 
is  every  obstruction,  irrespective  of  its  character  or  purpose,  illegal, 
although  not  sanctioned  by  express  legislative  or  municipal  authority. 
On  the  contrary,  the  right  of  the  public  to  the  free  and  unobstructed 
use  of  a  street  or  way  is  subject  to  reasonable  and  necessary  limita-, 
tions/*  and  to  such  incidental,  temporary^  or  partial  obstructions  as 

9.  Winter  v.  Peterson,  24  N.  J.  L.  graph,  etc.,  Co.,  39  La.  Ann.  996,  3 
524,  61  Am.  Dec.  678.  So.  261,  4  A.  S.  R.  248.    See  general- 

10.  Graves  v.  Shattuck,  35  N.  H.  ly,  infra,  par.  190  et  seq. 

257,  09  Am.  Dec.  536.  17.  Lawrenceburg  v.  Lay,  149  Ky. 

11.  Paola  V.  Wentz,  79  Kan.  148,  98  490,  149  S.  W.  862,  Ann,  Gas.  1914A 
Pac.  775,  131  A.  S.  R.  290;  Frostburg  1194,  42  L.R.A.(N.S.)  480  and  note. 
V.  Wineland,  98  Md.  239,  56  Atl.  811,  Note:  20  L.R.A.(N.S.)  600  et  seq. 
103  A.  S.  R.  399, 1  Ann.  Gas.  783  and  18.  Gallanan  v.  Oilman,  107  N.  Y. 
note,  64  L.R.A.  627.  360,  14  N.  E.  264, 1  A.  S.  R.  831  and 

12.  Paola  V.  Wentz,  79  Kan.  148,  98  note;  Gulbertson  v.  Alexander,  17 
Pac.  775, 131  A.  S.  R.  290.  Okla.  370,  87  Pac.  863,  10  Ann.  Gas. 

13.  Note:  31  L.R.A.(N.S.)  952.         916;  Allegheny  v.  Zimmerman,  95  Pa. 

14.  Notes:  12  L.RJL.(N.S.)  952;  16  St.  287,  40  Am.  Rep.  649.  » 
knn.  Gas.  643.                                              19.  Webster  v.  Gfaicago,  etc.,  R.  Go.^ 

15.  Notes:  31  L.R.A.(N.S.)  952;  16  158  Fed.  769,  86  C.  G.  A.  125,  42 
knn.  Gas.  643;  Ann.  Gas.  1913G  1013.  L.R.A.(N.S.)  568;  Simon  v.  Atlanta, 

16.  Tissot  ▼.  Great  Southern  Tele-  67  Ga.  618,  44  Am.  Rep.  739;  Gallanan 
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manifest  necessity  may  require.*^  Temporary  obstructions  in  a  street 
are  permissible  under  certain  circumstances,  even  where  the  obsstruc- 
tion  is  for  the  benefit  or  convenience  of  an  individual.^  So  a  munici- 
pality has  a  right  to  obstruct  a  street  temporarily  for  purposes  of 
improvement  and  repair,  and  for  certain  other  necessary  purposes.* 
And  abutting  owners  have  a  right  to  use  a  portion  of  the  street  or  high- 
way, in  a  reasonable  manner  and  for  a  temporary  period,  for  certain 
special  purposes,'  such  as  the  loading  or  unloading  of  merchandise,  or 
as  a  place  for  depositing  building  material  while  making  improve- 
ments on  their  land.*  An  owner  may  also  make  excavations  therein 
for  the  purpose  of  making  water,  gas,  and  sewer  connections  between 
his  buildings  and  mains  and  sewers  in  the  street,*  or  when  otherwise 
necessary  in  the  improvement  of  his  property.*  So,  too,  a  householder 
may  temporarily  obstruct  a  street  in  moving  his  effects  out  of  or  into 
his  house,'  and  fuel  may  be  thrown  upon  the  street  for  the  purpose 
of  having  it  carried  into  the  owner's  house,  and  may  lie  there  a 

V.  Gilman,  107  N.  Y.  360, 14  N.  E.  264,  W.  Va.  609,  81  S.  E.  833,  52  L.R.A. 

I  A.  S.  R.  831  and  note;  Piollet  v.   (N.S.)  1038. 

Simmers,  106  Pa.  St  95,  51  Am.  Rep.  Notes:  19  L.R.A.(N.S.)  507  et  seq.; 
496.  12  Eng.  Rul.  Cas.  569. 

Note:  20  L.R.A.(N.S.)  600  et  seq.  2.  See  infra,  par.  189. 

20.  Tobnan  v.  Chicago,  240  111.  268,  3.  Ryan  v.  Foster,  137  Ta:  737,  115 
88  N.  E.  488,  16  Ann.  Cas.  142,  24  N.  W.  595,  21  L.R.A.(N.S.)  969; 
L.R.A.(N.S.)  97;  Indiana  R.  Co.  ▼.  Braner  v.  Baltimore  Refrigerating, 
Calvert,  168  Ind.  321,  80  N.  E.  961,  etc.,  Co.,  99  Md.  367,  58  Atl.  21,  105 

II  Ann.  Cas.  635,  10  LJR.A.(N.S.)  A.  S.  R.  304,  66  L.R.A.  403;  Van  0'- 
780;  People  v.  Cunningham,  1  Denio  Linda  t.  Lothrop,  21  Pick.  (Mass.) 
(N.  y.)  524,  43  Am.  Dec.  709  and  292,  32  Am.  Dec.  261  and  note;  Fried- 
note;  Columbus  V.  Penrod,  73  Ohio  St.  man  v.  Snare,  etc,  Co.,  71  N.  J.  L.  605, 
209,  76  N.  E.  826, 112  A.  S.  R.  716,  3  61  Atl.  401,  108  A.  S.  R.  764,  2  Ann. 
L.R.A.(N.S.)  386;  Piollet  v.  Simmers,  Cas.  497,  70  L.R.A.  147;  People  v. 
106  Pa.  St.  95,  51  Anu  Rep.  496;  Lund  Cunningham,  1  Denio  (N.  Y.)  524,  43 
V.  St.  Paul,  etc.,  R.  Co.,  31  Wash.  286,  Am.  Dec.  709  and  note;  Flynn  v.  Tay- 
71  Pac.  1032,  96  A.  S.  R.  906,  61  lor,  127  N.  Y.  596,  28  N.  E.  418,  14 
L.R.A.  506;  Lynch  ▼•  Northview,  73  L.R.A.  556  and  note;  Culbertson  v. 
W.  Va.  609,  81  S.  E.  833,  52  LJI.A.  Alexander,  17  Okla.  370,  87  Pac.  863, 
(N.S.)  1038.  10  Ann.  Cas.  916;  Piollet  v.  Simmers, 

Note:  19  L;R.A.(N.S.)  507  et  seq.     106   Pa.   St.  95,  51  Am.   Rep.   496; 

1.  Birmingham  Ry.,  etc.,  Co.  v.  North  Manheim  Tp.  v.  Arnold,  119 
Smyer,  181  Ala.  121,  61  So.  354,  Ann.  Pa.  St.  380,  13  Atl.  444,  4  A.  S.  R. 
Cas.  1915C  863,  47  L.R.A.(N.S.)  597;  650. 

Augusta  V.  Reynolds,  122  Ga.  754,  50       Notes:  125  A.  S.  R.  352;  52  L.R.A. 
S.  E.  998, 106  A.  S.  R.  147,  69  L.R.A.   (N.S.)  1039. 
564;  Smith  v.  McDowell,  148  111.  51,      4.  See  infra,  par.  183,  185. 
35  N.  E.  141,  22  L.RJL.  393;  State  v.      6.  Note:  19  L.R.A.(N.S.)  512,  525. 
Burdetta,  73  Ind.  185,  38  Am.  Rep.      6.  Clark  v.  Fry,  8  Ohio  St.  358,  72 
117;  Perry  v.  Castner,  124  la.  386, 100  Am.  Dee.  690. 

N.  W.  84,  2  Ann.  Cas.  363,  66  L.R.A.  7.  Augusta  v.  Reynolds,  122  Ga.  754, 
160;  Davis  v.  Winslow,  51  Me.  264,  81  50  S.  E.  998,  106  A.  S.  R.  147,  69 
Am.  Dec.  573 ;  Lynch  y.  Northview,  73  L.R.A.  564. 
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reasonable  time.®  Also,  a  teamster  may  temporarily  encumber  a  part 
of  the  highway  while  loading  or  unloading,^  and  may  temporarily 
deposit  a  part  of  his  load  on  the  top  of  a  hill  for  the  purpose  of 
enabling  him^  to  bring  up  the  remainder.*^  The  rule  has  also  been 
applied  in  the  case  of  a  railroad  company  lawfully  maintaining  its 
track  in  a  highway,  it  being  held  that  a  handcar  temporarily  removed 
from  the  track  by  railroad  employees  within  the  limits  of  the  highway 
at  a  crossing,  to  permit  a  train  to  pa&s,  is  not  such  an  unlawful  obstnic- 
tion  of  the  way  as  will  render  the  railroad  company  liable  for  injuries 
due  to  the  frightening  of  a  horse  by  it.^* 

180.  Nature  and  Basis  of  Right  to  Obstruct. — Obstructions  of  the 
character  under  discussion  are  not  invasions  of  the  right  of  the  public 
to  the  use  of  the  highway  or  street,  but  are  rather  qualifications  of  or 
limitations  upon  it.*^  It  is  generally  held  that  the  right  to  maintain 
them  is  based  on  necessity,*'  though  there  are  holdings  to  the  effect 
that  it  is  not  confined  to  cases  of  strict  necessity,  but  extends  also  to 
cases  of  convenience,**  or,  as  otherwise  expressed,  the  necessity  need 
not  be  absolute  but  only  reasonable.**     In  the  case  of  an  abutting 

8.  Note :  14  L.R.A.  558.  -  429;  Lawrenceburg  ▼.  Lay,  149  Ky. 

9.  People's  Ice  Co.  v.  Stumer  Ex-  490,  149  S.  W.  862,  Ann.  Gas.  1914A 
celsior,  44  Mich.  229,  6  N.  W.  636,  38  1194,  42  L.R.A.(N.S.)  480;  Davis  v. 
Am.  Rep.  246.  Winslow,  51  Me.  264,  87  Am.  Dec.  573; 

10.  Cordano  v.  Wright,  159  Cal.  610,  Dougherty  v.  St.  Louis,'  251  Mo.  514, 
115  Pac.  227,  Ann.  Gas.  1912C  1044.  158  S.  W.  326,  46  L.R.A.(N.S.)  330; 

11.  Webster  v.  Chicago,  etc.,  R.  Co.,  Gallanan  v.  Oilman,  107  N.  Y.  360,  14 
158  Fed.  7C9,  86  C.  C,  A.  125,  42  N.  E.  264,  1  A.  S.  R.  831;  Clark  v. 
L.R.A.(N.S.)   5G8.  Fry,  8  Ohio  St.  358,  72  Am.  Dee.  590 

12.  Clark  v.  Fry,  8  Ohio  St.  358,  72  and  note;  Frazier  v.  Butler  Borough, 
Am.  Dec.  590;  Columbus  v.  Penrod,  73  172  Pa.  St.  407,  33  Atl.  691,  51  A.  S. 
Ohio  SL  209,  76  N.  E.  826,  112  A.  S.  R.  739;  Lund  v.  St.  Paul,  etc.,  R.  Co., 
R.  716,  3  L.R.A.(N.S.)  386;  Culbert-  31  Wash.  286,  71  Pac.  1032,  96  A.  S. 
son  V.  Alexander,  17  Okla.  370,  87  Pac.  R.  906,  61  L.R.A.  506;  Raymond  v. 
863, 10  Ann.  Gas.  916;  Piollet  v.  Sim-  Keseberg,  84  Wis.  302,  54  N.  W.  612, 
mers,  106  Pa.  St.  95,  51  Am.  Rep.  496;  19'  L.R.A.  643  and  note;  Loberg  v. 
Lund  V.  St.  Paul,  etc.,  R.  Co.,  31  Wash.  Amherst,  87  Wis.  634,  58  N.  W.  1048, 
286,  71  Pac.  1032,  96  A.  S.  R.  906,  41  A.  S.  R.  69. 

•  61  L.R.A.  506.  Notes:  125  A.  S.  R.  349;  19  L.R.A. 

13.  Webster    v.    Chicago,    etc.,    R.   (N.S.)  510. 

Co.,  158  Fed.  769,  86  C.  C.  A.  125,  42  14.  Ryan  v.  Foster,  137  la.  737, 115 

L.R.A.(N.S.)  568;  Fitch  V.  New  York,  N.    W.    595,    21    L.R.A.(N.S.)    969; 

etc.,  R.  Co.,  59  Conn.  414,  20  Atl.  345,  Dougherty  v.  St.  Louis,  251  Mo.  514, 

10.L.R.A.  188;  Smith  v.  McDowell,  148  158  S.  W.  326,  46  L.R.A.(N.S.)  330; 

111.  51,  35  N.  E.  141,  22  L.R.A.  393;  Friedman  v.  Snare,  etc.,  Co.,  71  N.  J. 

Tolman  v.  Chicago,  240  111.  268,  88  N.  L.  605,  61  Atl.  401,  108  A.  S,  R.  764, 

E.  488,  16  Ann.  Gas.  142  and  note,  24  2  Ann.  Gas.  497,  70  L.R.A.  147;  Alle- 

L.R.A.(N.S.)     97;     Wheeler    v.     Ft.  gheny  v.  Zimmerman,  95  Pa.  St.  287, 

Dodge,  131  la.  566,  108  N.  W.  1057,  9  40  Am.  Rep.  649;  Piollet  v.  Simmers, 

L.R.A.(N.S.)  146;  Ryan  v.  Foster,  137  106  Pa.  St.  95,  51  Am.  Rep.  496. 

la.  737,  115  N.   W.  595,  21   L.R.A.  15.  Simon  v.  Atlanta,  67  Ga.  618,  44 

(N.S.)  969;  Kansas  City  v.  McDonald,  Am.  Rep.  739;  Tolman  v.  Chicago,  240 

60  Kan.  481,  57  Pac.  123,  45  L.R.A.  TH.  268,  88  N.  E.  488,  16  Antu  Cas. 
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owner  who  owns  the  fee,  some  courts  base*  the  right  oa  the  additional 
ground  of  ownership  and  the  consequent  right  to  use  the  soil  for  all 
proper  purposes,  provided  the  public  easement  is  not  unreasonably 
interfered  with.^*  Other  courts  take  the  view  that  even  under  such 
circumstances  the  right  is  founded  on  necessity  rather  than  on  such 
ownership,^^  and  hence  that  his  right  is  not  necessarily  restricted  to 
the  use  of  half  of  the  street.^* 

181.  Necessity  and  Reasonableness  of  Obstruction. — ^The  right  tem- 
porarily to  obstruct  highways  is  limited  by  reasonable  necessity. *• 
The  obstruction,  therefore,  must  be  temporary  in  point  of  time, 
or,  in  other  words,  must  continue  only  for  such  a  time  as  is 
reasonably  necessary  to  accomplish  the  purpose  which  brings  about 
the  necessity  for  its  existence,^  and  it  must  be  reasonable  as  to 

142,  24  L.RJL.(N.S.)  97;  People  ▼.  L.R.A.(N.S.)  510;  2  Ann.  Cas.  503, 
Conningham,  1  Denio  (N.  Y.)  524,  43  504. 

Am.  Dec.  709;  Jochem  v.  Robinson,  66  20.  Fitch  v.  New  York,  etc.,  R.  Co., 
Wis.  638,  29  N.  W.  642,  57  Am.  Rep.  59  Conn.  414,  20  Atl.  345,  10  L.R.A. 
298;  Jochem  v.  Robinson,  72  Wis.  199,  188;  Simon  v.  Atlanta,  67  Ga.  618,  44 
39  N.  W.  383, 1  L.R.A.  178;  Raymond  Am.  Rep.  739;  Maddox  v.  Cunning- 
V.  Keseberg,  84  Wis.  302, 64  N.  W.  612,  ham,  68  Ga.  431,  45  Am.  Rep.  500; 
19  L.R.A.  643.  Augusta  v.  Reynolds,  122  Ga.  754,  50 

16.  Friedman  ▼.  Snare,  etc.,  Co.,  71  S.  E.  998, 106  A.  S.  R.  147,  69  L.R.A. 
N.  J.  L.  605,  61  Atl.  401, 108  A.  S.  R.  564;  Smith  v.  McDowell,  148  111.  51, 
764,  2  Ann.  Cas.  497,  70  L.R.A.  147.        35  N.  E.  141,  22  L.R.A.  393;  Garibaldi 

17.  Culbertson  v.  Alexander,  17  v.  O'Connor,  210  111.  284,  71  N.  E. 
Okla.  370,  87  Pac.  863,  10  Ann.  Cas.  379,  66  L.R.A.  73;  Tolman  v.  Chicago, 
916;  Raymond  v.  Keseberg,  84  Wis.  240  III.  268,  88  N.  E.  488,  16  Ann. 
302,  64  N.  W.  612,  19  L.R.A.  643.        Cas.  142  and  note,  24  L.R.A.(N.S.) 

Note:  19  L.R.A.(N.S.)  510.  97;  Lawrenceburg  v.  Lay,  149  Ky.  490, 

18.  Raymond  v.  Keseberg,  84  Wis.  149  S.  W.  862,  Ann.  Cas.  1914A  1194, 
302,  54  N.  W.  612,  19  L.R.A.  643.        42  L.R.A.(N.S.)  480;  East  Tennessee 

Note:  19  L.R.A. (N.S.)  510.  Tel.  Co.  v.  Parsons,  154  Ky.  801,  159 

19.  Webster  ▼.  Chicago,  etc.,  R.  Co.,  S.  W.  584,  47  L.R.A.(N.S.)  1021; 
158  Fed.  769,  86  C.  C.  A.  125,  42  Davis  v.  Winslow,  61  Me.  264,  81  Am. 
L.R.A.(N.S.)  568;  Cloverdale  Homes  Dec.  573;  Van  O'Linda  v.  Lothrop,  21 
▼.  Cloverdale,  182  Ala.  419,  62  So.  Pick.  (Mass.)  292,  32  Am.  Dec.  261; 
712,  47  L.R.A.(N.S.)  607;  Knapp,  etc..  People  v.  Cunningham,  1  Denio  (N. 
Mfg.  Co.  V.  New  York,  etc.,  R.  Co.,  76  Y.)  524,  43  Am.  Dec.  709  and  note; 
Conn.  311,  56  Atl.  512,  100  A.  S  R  Callanan  v.  Oilman,  107  N.  Y.  360,  14 
994;  Wood  v.  Mears,  12  Ind.  515,  74  N.  E.  264,  1  A.  S.  R.  831  and  note; 
Am.  Dec.  222;  Wheeler  v.  Ft.  Dodge,  Culbertson  v.  Alexander,  17  Okla.  370, 
131  la.  566, 108  N.  W.  1057,  9  L.R.A.  87  Pac.  863, 10  Ann.  Cas.  916 ;  Piollet 
(N.S.)  146;  Flynn  v.  Taylor,  127  N.  v.  Simmers,  106  Pa.  St.  95,  51  Am. 
Y.  596,  28  N.  E.  418,  14  L.R.A.  556  Rep.  496;  Rachmel  v.  Clark,  205  Pa. 
and  note;  Clark  v.  Fry,  8  Ohio  St.  358,  St.  314,  54  Atl.  1027,  62  L.R.A.  959; 
72  Am.  Dec.  590  and  note;  Columbus  Wagner  v,  Bristol  Belt  Line  R.  Co., 
▼.  Penrod,  73  Ohio  St.  209,  76  N.  E.  108  Va.  594,  62  S.  E.  391,  25  L.R.A. 
826,  112  A.  S.  R.  716,  3  L.R.A.(N.S.)  (N.S.)  1278;  Lund  v.  St.  Paul,  etc.,  R. 
386;  Frarier  v.  Butler  Borough,  172  Co.,  31  Wash.  286,  71  Pac.  103?,  96 
Pa.  St.  407,  33  Atl.  691,  51  A.  S.  B.  A.  S.  R.  906,  61  L.R.A.  506;  Jochem 
739.  V.  Robinson,  66  Wis.  638,  29  N.  W.  642, 

Notes:  125  A.  S.  R.  349  et  seq.;  19  57  Am.  Rep.  298;  Raymond  v.  Kese* 
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character.^  And  questions  of  fact  are  presented  by  issues  as  to  the 
temporary  character  of  the  obstruction,  or  in  other  words,  what  is  a 
reasonable  time  for  it  to  be  permitted  to  remain,'  and  the  reasonable- 
ness of  the  obstruction  in  point  of  character.'  That  is,  broadly  speak- 
ing, the  necessity  of  the  obstruction  is  a  question  of  fact,  depending 
on  the  circumstances  of  each  particular  case.^  The  obstruction  must 
also  be  lawful  in  character.'  It  has  been  said  to  be  a  safe  and  reason- 
able rule  to  declare  that  so  long  as  the  alleged  obstruction  is  temporary 
and  reasonable  in  its  character,  and  is  intended  for  the  public  safety 
and  convenience,  it  is  no  cause  of  complaint.' 

182.  Subordination  of  Private  to  Public  Rights. — ^The  right  of  the 
public  to  employ  the  street  for  purposes  of  travel  and  transportation 
is  paramount  to  that  of  the  abutter  to  occupy  them  for  other  purposes.' 
The  abutter's  right,  therefore,  is  not  ultimately  determinable  by  the 
necessities  of  his  business,  but  by  the  public  convenience  and  the 
reasonable  enjoyment  by  adjacent  owners  of  their  property.'  Its 
exercise  does  not  destroy  the  public  character  of  the  street,  or  transpose 

berg,  84  Wis,  302,  54  N.  W.  612,  19  158  S.  W.  326,  46  L.R.A.(N.S.)  330; 

L.R.A.  643  and  note;  Loberg  v.  Am-  Callanan  v.  Oilman,  107  N.  Y.  360, 14 

herst,  87  Wis.  634,  58  N.  W.  1048,  41  N.  E.  264,  1  A.  S.  R.  831 ;  Flynn  ▼. 

A.  S,  R.  C9.  Taylor,  127  N.  Y.  596,  28  N.  E.  418, 

Note:  1  A,  S.  R.  841.  14  L.R.A.  556;  Vallo  v.  United  States 

1.  Tolman  v.  Chicago,  240  HI.  268,  Exp.  Co.,  147  Pa.  St  404,  23  Atl.  594, 
88  N.  E.  488,  16  Ann.  Cas.  142,  24  30  A.  S.  R.  741, 14  L,R.A.  743;  Joch- 
L.R.A.(N.S.)  97;  Culbertson  v.  Alex-  em  v.  Robinson,  66  Wis.  638,  29  N.  W. 
ander,  17  Okla.  370,  87  Pac.  803,  10  612,  57  Am.  Rep.  298. 

Ann.  Cas.  916  and  note;  Raymond  v.  Note:  16  Ann.  Cas.  146. 

Keseberg,  84  Wis.  302,  54  N.  W.  612,  4.  Birmingham    Ry.,    etc.,    Co.    t. 

19  L.R.A.  643  and  note;  Loberg  v.  Am-  Smyer,  181  Ala.  121,  61  So.  354,  Ann. 

herst,  87  Wis.  634,  58  N,  W.  1048,  41  Cas.  1915C  863,  47  L.R.A.(N.S.)  597; 

A.  S.  R.  69.  Callanan  v.  Oilman,  107  N.  Y.  360,  14 

2.  East  Tennessee  Tel.  Co.  v.  Par-  N.  E.  264,  1  A.  S.  R.  831.  See  infra, 
sons,  154  Ky.  801,  169  S.  W.  584,  47  par.  429. 

L.R.A.(N.S.)  1021;  Davis  v.  Wiaslow,  5.  Augusta  v.  Reynolds,  122  Ga.  754, 
51  Me.  264,  81  Am.  Dec.  573;  Dough-  50  S.  E.  998,  106  A.  S.  R.  147,  69 
erty  v.  St.  Louis,  251  Mo.  514,  158  S.   L.R.A.  564. 

W.  326,  46  L.R.A.(N.S.)  330;  Cul-  6.  Simon  v.  Atlanta,  67  Ga.  618,  44 
bertson  v,  Alexander,  17  Okla.  370,  87  Am.  Rep.  739 ;  Lawrenceburg  v.  Lay, 
Pac.  863.  10  Ann.  Cas.  916;  Vallo  v.  149  Ky.  490, 149  S.  W.  862,  Ann.  Cas. 
United  States  Exp.  Co.,  147  Pa.  St.  1914A  1194,  42  L.R.A.(N.S.)  480, 
•  404,  23  Atl.  594,  30  A.  S.  R.  741,  14  7.  Garibaldi  v.  O'Connor,  210  111. 
L.R.A.  743;  Lund  v.  St.  Paul,  etc.,  R.  284,  71  N.  E.  379,  66  L.R.A.  73; 
Co.,  31  Wash.  286,  71  Pac.  1032,  96  A.  Brauer  v.  Baltimore  Refrisjerating, 
S.  R.  906,  61  L.R.A.  506;  Jochem  v.  etc.,  Co.,  99  Md.  367,  58  Atl.  21, 105  A. 
Robinson,  66  Wis.  638,  29  N.  W.  642,  S.  R.  304,  66  L.R.A.  403. 
57  Am.  Rep.  298.  Notes:  43  Am.  Dec.  718;  125  A.  S. 

Note:  16  Ann.  Cas.  146.  R.  352. 

S.  Brauer  v.  Baltimore  Refrigerat-       8.  Brauer  v.  Baltimore  Refrigerat- 
ing, etc.,  Co.,  99  Md.  367,  58  Atl.  21,  ing,  etc.,  Co.,  99  Md.  367,  58  Atl.  2:, 
105   A.    S.   R.   304,   66  L.R.A.   403 ;    105  A.  S.  R.  304,  66  L.R.A.  403. 
Dougherty  v.  St.  Louis,  251  Mo.  514, 
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it  into  private  propertji  so  as  to  render  persons  thereon  trespassers, 
and  absolve  the  abutting  owner  and  his  employees  from  the  duty  of 
exercising  ordinary  care  towards  them,  but,  on  the  contrary,  it  is 
merely  one  of  the  lawful  uses  of  the  space  as  a  public  street,  and  is 
in  deference  to  the  rights  of  others  to  make  all  lawful  use  thereof.* 
Hence  it  must  be  exercised  with  due  regard  to  the  safety  of  the 
public,^*  and  so  as  not  to  interfere  unreasonably  with  their  use  of 
the  street  or  walk  ^^  or  with  the  reasonable  use  and  enjoyment  of  the 
adjacent  property.^'  It  should  also  be  exercised  in  such  a  way  as 
to  discommode  others  as  little  as  is  reasonably  practicable.^' 

183.  Obstruction  of  Street  for  Business  Purposes  Generally. — ^Per- 
sons have  a  right  to  use  city  streets  to  some  extent  for  the  purpose 
of  bartering  pr  trading  with  each  other,  and  such  use  becomes  wrong- 
ful only  when  it  is  abused.^^  But  a  merchant  cannot  legally  carry 
on  any  part  of  his  business  in  the  public  streets  to  the  annoyance  of 
the  public,  nor  supply  the  deficiencies  in  his  own  premises  by  monopo- 
lizing the  street  or  walk.^'  The  municipality  has  no  power  to  grant  or 
lease  space  on  its  streets  or  sidewalks  for  such  purposes,^*  even  where 

9.  Compty  ▼.  C.  H.  Starke  Dredge,  Notes:  125  A.  8.  R.  349  et  seq.;  16 
etc.,  Co.,  129  Wis.  622, 109  N.  W.  650,  Ann.  Cas.  146. 

9  L.R.A.(N.S.)  652.  12.  Knapp,  etc.,  Mfg.  Co.  v.  New 

10.  8ee  infra,  par.  316.  York,  etc.,  R.  Co.,  76  Coun.  311,  56 

11.  Webster  v.  Chicago,  etc.,  R.  Co.,  Atl.  512,  100  A.  S.  R.  994;  Brauer  v. 
158  Fed.  769,  86  C.  C.  A.  125,  42  Baltimore  Refrigerating,  etc.,  Co.,  99 
L.R.A.(N.S.)  568;  Birmingham  Ry.,  Md.  367,  58  Atl.  21.  105  A.  S.  R.  304, 
etc.,  Co.  V.  Smyer,  181  Ala.  121,  61  So.  66  L.R.A.  403;  Culbei:t8on  ▼.  Alezan- 
354,  Ann.  Cas.  1915C  863,  47  L.R.A.  der,  17  Okla.  370,  87  Pac  863,  10 
(N.S.)  597;  Knapp,  etc.,  Mfg.  Co.  v.  Ann.  Cas.  916. 

New  York,  etc,  R.  Co.,  76  Conn.  311,  Note:  125  A.  S.  R.  351. 

66  Atl.  512, 100  A.  S.  R.  994;  Tolman  13.  Simon  v.  Atlanta,  67  Ga.  618,  44 

V.  Chicago,  240  III.  268,  88  N.  E.  488,  Am.  Rep.  739 ;  Lawrenceburg  v.  Lay, 

16  Ann.  Cas.  142  and  note,  24  L.R.A.  149  Ky.  490, 149  S.  W.  862,  Ann.  Cas. 
(N.S.)  97;  Brauer  V.  Baltimore  Refrig-  1914A  1194,  42  L.R.A.(N.S.)  480. 
erating,  etc.,  Co.,  99  Md.  367,  58  Atl.  14.  Henkel  v.  Detroit,  49  Mich.  249, 
21,  105  A.  S.  R.  304,  66  L.R.A.  403;  13  N.  W.  611,  43  Am.  Rep.  464. 
Van  O'Linda  v.  Lothrop,  21  Pick.  15.  Brauer  v.  Baltimore  Refrigerat- 
(Mass.)  292,  32  Am.  Dec.  261;  Freed-  ing,  etc.,  Co.,  99  Md,  367,  58  Atl.  21, 
man  v.  Snare,  etc.,  Co.,  71  N.  J.  L.  605,  105  A.  S.  R.  304,  66  L.R.A.  403;  Cliap- 
61  Atl.  401,  108  A.  S.  R.  764,  2  Ann.  man  v.  Lincoln,  84  Neb.  634,  121  N. 
Cas.  497  and  note,  70  L.R.A.  147;  W.  596,  25  L.R.A. (N.S.)  400  and  note; 
People  V.  Cunningham,  1  Denio  (N.  People  v.  Cunningham,  1  Denio  (N. 
Y.)  524,  43  Am.  Dec.  709  and  note;  Y.)  524,  43  Am.  Dec.  709  and  note; 
Callanan  v.  Oilman,  107  N.  Y.  360, 14  CaUanan.v.  Gilman,  107  N.  Y^  360,  14 
N.  B.  264,  1  A.  S.  R.  831  and  note;  N.  E.  264,  1  A.  S.  R.  831;  Flynn  v. 
Flynn  ▼.  Taylor,  127  N.  Y.  596,  28  N.  Taylor,  127  N.  Y.  596,  28  N.  E.  418, 
£.  418,  14  L.R.A.  556  and  note;  Col-  14  L.R.A.  556  and  note. 

umbas  v.  Penrod,  73  Ohio  St.  209,  76  Notes:  38  Am.  Rep.  127;  14  L.R.A. 
N.  E.  826,  112  A.  S.  R.  716,  3  L.R.A.  558;  39  L.R.A.  678,  679;  25  L,R.A. 
<N.S.)  386;  Culbertson  v.  Alexander,    (N.S.)  401,  402. 

17  Okla.  370,  87  Pae.  863, 10  Ann.  Cas.  16.  Schopp  v.  St.  Louis,  117  Ma 
916  and  note.  131,  22  S.  W.  898,  20  L.RA.  78a 
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the  abutting  owner  consents  to  such  use.*'  Nor  can  it  do  anything 
that  amounts  to  a  substantial  appropriation  of  them  to  market  pur-, 
poses  and  a  conversion  of  them  from  thoroughfares  to  city  markets.** 
So  booths,  stands,  and  the  like,  erected  on  the  sidewalks  and  streets  for 
purposes  of  trade  are  nuisances.**  There  is  authority  to  the  effect  that 
a  municipality  may  permit  such  use  of  the  streets  to  a  limited  and  rea- 
sonable extent,^  and  obstructions  necessarily  incidental  to  a  duly  estab- 
lished public  market  constitute  no  valid  ground  of  complaint  on  the 
part  of  property  owners ;  *  but  generally  the  municipality  has  no 
power  to  grant  or  lease  space  on  the  streets  for  business  purposes, 
especially  if  public  travel  is  thereby  materially  interfered  with.*  Nor 
can  an  abutting  owner  lease  or  grant  the  right  to  erect  a  stand  on  the 
walk  in  front  of  his  premises.'  Similarly,  the  municipality  has  no 
power  to  authorize  persons  to  maintain  shops  or  eating  houses  on 
wheels  at  fixed  places  in  the  street  for  long  periods  of  time.*  Nor 
does  a  hawker's  and  peddler's  license  justify  the  maintenance  of  such 
a  wagon.*  A  merchant  or  tradesman  has  no  right  to  use  the  street 
for  displaying  his  goods.*  A  show  case  maintained  in  a  street  is 
itself  an  unlawful  obstruction  thereof,  at  least  in  the  absence  of  per- 
mission from  the  local  authorities  for  its  maintenance,  and,  being 
wholly  unauthorized,  constitutes  a  public  nuisance,'  and  ordinances 
prohibiting  the  selling  of  goods  on  the  streets  are  generally  upheld.* 
A  tradesman  has  no  right  to  so  conduct  his  business  as  to  collect 
crowds  in  front  of  his  store  and  thereby  interfere  with  public  travel.* 
And  the  exhibition  in  a  show  case  or  window  of  persons  or  things 
calculated  to  draw  such  crowds  as  to  obstruct  the  street  or  the  access 
to  adjoining  property  may  be  enjoined  as  a  nuisance.**  A  dealer  or 
Qther  person  has  no  right  to  store  his  commodities  in  the  street 

Notes:  125  A.  S.  R.  353;  25  L.R.A*  Notes:  125  A.  8,  R.  352;  25  L.R.A. 

(N.S.)  401,  402.  (N.S.)  402. 

.   17.  Chapman   ▼.  Lincoln,   84   Neb.  S.  Note :  Ann.  Cas.  1912A  1179. 

534,  121  N.  W.  696,  25  L.R.A.(N.S.)  4.  Com.  v.  Morrison,  197  Mass.  199, 

400  and  note.  83  N.  E.  415,  125  A.  S.  R.  338  and 

.    Note:  125  A.  S.  R.  352.  note,  14  L.R.A.(N.S.)  194. 

18.  Henkel  v.  Detroit,  49  Mich.  249,  Notes:  125  A.  S.  R.  353;  25  L.R.A. 
13  N.  W.  611,  43  Am.  Rep.  464.    See  (N.S.)  403. 

also  supra,  par.  169.  5.  Com.  v.  Morrison,  197  Mass.  199, 

19.  Costello  V.  State,  108  Ala.  45, 18  83  N.  E.  415,  125  A.  S.  R.  338,  14 
So.  820,  35  L.R.A.  303;  State  v.  Bur-  L.R.A.(N.S.)  194. 

detta,  73  Ind.  185,  38  Am.  Rep.  117.       6.  Note:  1  A.  S.  R.  841,  842. 
Note:  39  L.R.A.  661  et  seq.  7.  Note:  Ann.  Cas.  191SD  1212. 

20.  Note:  125  A.  S.  R.  352.  8.  Notes:   39  L.R.A.  678,  679;  62 

1.  Henkel  v.  Detroit,  49  Mich.  249,  L.R.A.(N.S.)  1000. 

13  N.  W.  Oil,  43  Am.  Rep.  464.    See  9.  Note:  1  A.  S.  R.  843. 

Markets.  10.  Green  v.  Thresher,  235  Pa.  St, 

2.  Chapman  v.  Lincoln,  84  Neh.  534,  169,  83  Atl.  711,  Ann.  Cas.  1913D  1210 
121  N.  W.  596,  25  L.R.A.(N.S.)  400  and  note. 

and  note.  Note:  14  L.R.A.  558. 
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or  on  the  sidewalk.^^  For  ezamplei  a  dealer  in  lumber  or  building 
materials  has  no  right  to  store  in  the  street  adjoining  his  yard,  even 
teniporarily,  lumber  for  which  there  is  no  room  in  the  yard.**  Simi- 
larly, a  manufacturer  who  uses  the  sidewalk  in  front  of  his  building 
to  store  stone  slabs  which  are  used  in  his  business  is  liable  for  injuries 
thereby  occasioned  to  any  person  lawfully  using  the  walk,  and  who  is 
himself  without  fault.*'  In  some  instances  obstruction  or  misuse  of 
streets  for  business  purposes  is  indictable.*^ 

184.  Loading  and  Unloading  Goods,  etc — ^Abutters  on  a  public 
street  may  make  reasonable  use  of  a  street  or  sidewalk  in  front  of  their 
premises  for  the  purpose  of  loading  and  unloading  goods,  merchan- 
dise, or  other  like  articles  in  which  they  may  deal  or  use.*^  Skids 
may  be  used  in  a  reasonable  manner,  so  as  not  unnecessarily  to 
encumber  or  obstruct  the  sidewalk  or  street,**  and  while  the  municipal 
council  may  regulate  their  use  and  may  fix  the  lime,  place,  conditions, 
and  circumstances  thereof,  it  has  been  held  that  executive  officers 
have  no  authority  to  interfere  with  their  use  except  in  the  enforcement 

11.  North  Manheim  Tp.-  v,  Arnold,  Oilman,  107  N.  Y.  360,  14  N,  E.  264, 
119  Pa.  St.  380,  13  Atl.  444,  4  A.  S.  1  A.  S.  R.  831  and  note;  North  Man- 
R.  650;  Rachmel  v.  Clark,  205  Pa.  St.  heim  Tp.  v.  Arnold,  119  Pa.  St.  380, 
314,  54  Atl.  1027,  62  L.R.A.  959.  13  Atl.  444,  4  A.  S.  R.  650;  Vallo  v. 

Note:19L.R.A.(N.S.)  519.  United  States  Exp.  Co.,  147  Pa.  St. 

12.  Dougherty  v.  St.  Louis,  251  Mo.  404,  23  Atl.  594,  30  A.  S.  R.  741,  14 
514,  158  S.  W.  326,  46  L.R.A.(N.S.)  L.R.A.  743;  Rachmel  v.  Clark,  205  Pa. 
330;  Kessler  v.  Berger,  205  Pa.  St.  289,  St.  314,  54  Atl.  1027,  62  L.R.A.  959; 
54  Atl.  887,  61  L.R.A.  611;  Busse  v.  Wagner  ▼.  Bristol  Belt  Line  R.  Co., 
Rogers,  120  Wis.  443,  98  N.  W.  219,  108  Va.  594,  62  S.  E.  391,  25  L.R.A. 
64  L.R.A.  183.  (N.S.)  1278;  Jochem  v.  Robinson,  66 

Notes:  101  A.  S.  B.  107;  20  L.RJl,  Wis.  638,  29  N.  W.  642,  57  Am.  Rep. 
(N.S.)  612,  613.  298;  Chaplin  v.  Westminster,   [1901] 

13.  Raclimel  v.  Clark,  205  Pa.  St.  2  Ch.  329,  70  L.  J.  Ch.  679,  65  J.  P. 
314,  54  Atl.  1027,  62  L.R.A.  959.  661,  49  W.  R.  586,  85  L.  T.  N.  S.  88, 

14.  See  infra,  par.  205.  17  Times  L.  Rep.  576,  4  British  RuL 

15.  Birmingham    Ry.,    etc.,    Co.    v.   Cas.  618. 

Smyer,  181  Ala.  121,  61  So.  354,  Ann.       Notes:  129  A.  S.  R.  349;  8  L.R.A. 

Cas.  1915C  863,  47  L.R.A.(N.S.)  597;  830;  14  L.R.A.  557;  39  L.R.A.  667;  19 

Maddox  v.  Cunningham,  68  Ga.  431,  45  L.R.A.(N.S.)  519  et  seq.;  12  Eng.  Rul. 

Am.  Rep.  500;  Augusta  v.  Reynolds,  Cas.  568. 

122  Ga.  754,  50  S.  E.  998,  106  A.  S.       16.  Tolman  v.  Chicago,  240  111.  268, 

R.  147,  69  L.R.A.  564;  Garibaldi  v.  88  N.  E.  488,  16  Ann.  Cas.  142  and 

O'Connor,  210  111.  284,  71  N.  E.  379,  note,  24  L.R.A.(N.S.)    97  and   note; 

66  L.R.A.  73;  Tolman  v.  Chicago,  240  Mathews  v.  Kelsey,  58  Me.  56,  4  Am. 

HI.  268,  88  N.  E.  488, 16  Ann.  Cas.  142  Rep.  248;  Welsh  v.  Wilson,  101  N.  Y. 

and    note,    24   L.R.A.(N.S.)    97    and  254,  4  N.  E.  G33,  54  Am.  Rep.  698; 

note;  Brauer  v.  Baltimore  Refrigerat-  Jochem  v.  Robinson,  66  Wis.  638,  29 

ing,  etc.,  Co.,  99  Md.  367,  58  Atl.  21,  N.  W.  642,  57  Am.  Rep.  298;  Jochem 

105    A.    S.  R.   304,   66   L.R.A.   403;  v.  Robinson,  72  Wis.  199,  39  N.  W. 

Dougherty  v.  St.  Louis,  251  Mo.  514,  383,  1  L.R.A.  178. 
158  S.  W.  326,  46  L.R.A.(N.S.)  330;       Notes:  125  A.  S.  R.  349;  8  L.R.A, 

People  V.  Cunningham,  1  Denio   (N.  830;  14  L.R.A.  559,  560. 
Y.)  524,  43  Am.  Dec.  709;  Callanan  v. 
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of  such  an  ordinance,  or  pursuant  to  judicial  process.*'  But  a  mer- 
chant or  business  man  cannot  be  permitted  so  to  conduct  his  business 
of  receiving  and  delivering  the  commodities  in  which  he  deals  as  that 
the  sidewalks  or  street  shall  be  substantially  appropriated  to  the  trans- 
action of  his  aflFairs.**  Thus,  the  maintenance  of  a  bridge  composed 
of  skids  planked  over  across  a  sidewalk  for  many  hours  during  each 
business  day,  over  which  goods  are  conveyed  to  and  from  a  store  and 
ivhich  constitutes  a  practical  appropriation  of  the  walk  to  private 
ise.  is  a  public  nuisance,  and  is  not  justified  by  showing  that  the 
owner  of  the  premises  allowed  pedestrians  to  pass  around  or  through 
tiis  store,  or  over  his  elevated  stoop,  between  moving  barreln  and 
packages.**  Nor  may  loading  platforms  properly  be  constructed  in 
the  streets,  and  the  municipality  has  no  authority  to  permit  them.** 
In  England,  it  has  been  held  that  the  right  to  use  a  street  for  loading 
and  unloading  goods  is  a  public  and  not  a  private  one,  and  hence  that 
the  abutting  owner  cannot  maintain  a  suit  to  restrain  a  nuisance  which 
interferes  with  its  exercise.*  Liability  for  injuries  caused  by  obstruc- 
tion of  streets  is  treated  elsewhere  in  this  article.*  An  abutting  owner 
is  liable  to  persons  who  are  injured  because,  of  his  negligence  while 
using  the  street  or  sidewalk  for  the  purpose  of  loading  or  unloading 
goods ;  •  as  where  a  trunk  is  thrown  from  a  delivery  wagon  to  the 
sidewalk  suddenly  and  without  warning  at  such  a  time  and  in  such 
a  manner  as  to  injure  a  pedestrian ;  *  or  where  cotton  bales  are  set  up 
on  end  so  close  to  the  street,  from  the  sidewalk,  that  a  delivery  wagon 
strikes  them  and  turns  one  over  on  the  passer-by.*  And  merchants 
who  use  a  portion  of  the  sidewalk  adjoining  their  place  of  business  for 
receiving  and  shipping  goods  to  such  an  extent  that  travelers  are  lim- 
ited to  the  use  of  a  narrow  passageway  during  most  of  the  business 
hours  of  the  day  are  bound  to  use  reasonable  care  to  see  that  such 
passageway  is  kept  safe,  and  cannot  be  regarded  as  having  done  so  if 
they  have  permitted  it  to  be  strewn  with  straw  and  loose  bananas,  and 
are  therefore  liable  to  a  pedestrian  who  steps  on  such  a  banana  and 
falls  and  is  injured.* 

» 

17.  Tolman  v.  Chicago,  240  HI.  268,  1.  Chaplin  ▼.  Westminster,  [1901] '. 
88  N.  E.  488,  16  Ann.  Cas.  142,  24  2  Ch.  329,  70  L.  J.  Ch.  679,  65  J.  P.' 
L.R.A.{N.S.)  97.  661,  49  W.  R.  586,  85  L.  T.  N.  S.  88, 

18.  Garibaldi  v,  O'Connor,  210  HI.  17  Times  L.  Rep.  576,  4  British  BuL 
284,  71  N.  E.  379,  66  L.R.A.  73;  Call-  Cas.  618  and  note. 

anan  v.  Oilman,  107  N.  Y.  360,  14  N.       2.  See  infra,  par.  262  et  seq. 
E.  264, 1  A.  S.  R.  831;  Flynn  v.  Tay-       S.  Note:  14  L.R.A.  560. 
lor,  127  N.  Y.  596,  28  N.  E.  418,  14       4.  Vallo  v.  United  States  Exp.  Co., 
L.R.A.  556.  147  Pa.  St.  404,  23  Ati.  594,  30  A.  S. 

19.  Callanan  v.  Oilman,  107  N.  Y.  R.  741,  14  L.R.A.  743. 

360,  14  N.  E.  264,  1  A.  S.  R.  831.  5.  Maddox  v.  Cunningham,  68  Ga. 

20.  Brauer  v.  Baltimore  Refrigerat-  431,  45  Am.  Rep.  500. 

ing,  etc.,  Co.,  99  Md.  367,  58  Atl.  21,       6.  Garibaldi   v.   O'Connor,  210  HL 
105  A.  S.  R.  304,  66  L.R.A.  403.    See  284,  71  N.  E.  379,  66  L.RJL.  73. 
snpra,  par.  168. 
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185.  Building  Materials. — Subject  to  the  limitations  of  necessity, 
reasonableness,  and  the  public  right,'  an  abutting  owner  has  the  right 
temporarily  to  deposit  in  the  street  in  front  of  his  premises  building 
materials  required  in  the  improvement  of  his  property,®  even  though 
the  public  using  the  street  may  to  some  extent  be  incommoded 
thereby.^  And  the  fact  that  he  might  have  been  able  to  use  his  yard 
or  garden  for  that  purpose  does  not  require  him  to  do  so  at  the  peril 
of  injuring  his  shrubbery  or  plants,  or  deprive  him  of  the  right  to  use 
the  street.^^  Similarly,  telephone  companies  may  temporarily  place 
construction  and  repair  supplies  along  the  margin  of  the  highway, 
and  are  not  necessarily  liable  for  injuries  resulting  from  the  fact 
that  horses  are  frightened  thereby,**  While  no  license  from  the 
municipal  authorities  is  necessary  to  legalize  such  obstructions,**  and 
the  right  exists  even  in  the  absence  of  an  ordiiiance  expressly  authoriz- 
ing its  exercise, *•  such  an  ordinance  is  valid,**  and  affords  full  pro- 
tection both  to  the  city  and  the  abutting  owner,**  though  it  will  not- 
relieve  them  from  the  duty  of  properly  guarding  such  obstructions.*® 

7.  See  supra,  par.  181,  182.  Wis.  634,  58  N.  W.  1048,  41  A.  S.  R. 

8.  Enapp,  etc.,  Mfg.  Co.  v.  New  69;  Compty  v.  C.  H.  Starke,  etc.,  Co., 
York,  etc.,  R.  Co.,  76  Conn.  311,  56  129  Wis.  622, 109  N.  W.  650,  9  L.R.A. 
AU.  512, 100  A.  S.  R.  994;  Augusta  v.  (N.S.)  652. 

Reynolds,  122  Ga.  754,  50  S.  E.  998,  Notes:  101  A.  S.  R.  107;  125  A.  S. 

106  A.  S.  R.  147,  69  L.R.A.  564;  Tol-  R.  351;  8  L.R.A.  829;  10  L.R.A.  474; 
man  v,  Chicago,  240  lU.  268,  88  N.  E.  14  L.R.A.  560;  39  L.R.A.  667;  19 
488,  16  Ann.  Cas.  142,  24  L.R.A.  L.R.A.(N.S.)  510  et  seq.j  12  Eng.  Rul. 
(N.S.)   97;  Wood  v.  Hears,  12  Ind.  Cas.  5C8,  569, 

515,  74  Am.  Dec.  222;  Ryan  v.  Foster,      9.  Friedman  v.  Snare,  etc.,  Co.,  71 
137  la,  737, 115  N.  W.  595,  21  L.R.A.  N.  J.  L.  605,  61  Atl.  401, 108  A.  S.  H. 
(N.S.)   969;  Kansas  City  v.  McDon-  764,  2  Ann.  Cas.  497,  70  L.R.A.  147. 
aid,   60   Kan.   481,  57   Pac.   123,  45       10.  Loberg  v.  Amherst,  87  Wis.  634, 
L.R. A.  429 ;  Van  O'Linda  v.  Lothrop,  58  N.  W.  1048,  41  A.  S.  R.  69. 
21  Pick.  (Mass.)  292, 32  Am.  Dec.  261;       11.  East  Tennessee  Tel.  Co.  v.  Par- 
People's  Ice  Co.  V.  Steamer  Excelsior,  sons,  154  Ky.  801,  159  S.  W.  584,  47 
44  Mich.  229,  6  N.  W.  636,  38  Am.  L.R.A.(N.S.)  1021  and  note;  Simonds 
Rep.  246;  Dougherty  v.  St.  Louis,  251  v.  Maine  Telephone,  etc.,  Co.,  104  Afe. 
Mo.  614,  158  S.  W.  326,  46  L.R.A.  440,  72  Atl.  175,  28  L.R.A.(N.S.)  942. 
(N.S.)  330;  Friedman  v.  Snare,  etc.,      12.  Columbus  v.  Penrod,  73  Ohio  St. 
Co.,  71  N.  J.  L.  605,  61  Atl.  401,  108  209,  76  N.  E.  826,  112  A.  S.  R.  716, 
A.  S.  R.  764,  2  Ann.  Cas.  497  and  note,  3  L.R.A.(N.S.)  386. 
70  L.R.A.  147;  Callanan  v.  Oilman,      13.  Kansas   City  v.  McDonald,  60 

107  N.  Y.  360,  14  N.  E.  264,  1  A.  S.  Kan.  481,  67  Pac.  123,  45  L.R.A.  429. 
R.  831  and  note;  Columbus  v.  Penrod,  14.  Wood  v.  Mears,  12  Ind.  615,  74 
73  Ohio  St.  209,  76  N.  E.  826,  112  A.  Am.  Dec.  222;  Kansas  City  v.  McDon- 
8.  R.  716,  3  L.R.A.(N.S.)  386;  Cul-  aid,  60  Kan.  481,  67  Pac.  123,  45 
bertson  v.  Alexander,  17  Okla.  370,  87  L.R.A.  429 ;  McCoull  v.  Manchester,  85 
Pac.  863,  10  Ann.  Cas.  916  and  note;  Va.  679,  8  S.  E.  379,  2  L.R.A.  691  and 
PioUet  V.  Simmers,  106  Pa.  St  96,  61  note. 

Am.  Rep.  496;  Raymond  v.  Keso^erg,       15.  Wood  v.  Mears,  12  Ind.  616,  74 
84  Wis.  302,  54  N.  W.  612,  19  L.R.A.   Am.  Dec.  222. 
643  and  note;  Loberg  v.  Amherst,  87       16.  See  infra,  par.  366  et  seq. 
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The  right  is  subject  to  regulation  in  the  public  interest,^^  and  suitable 
regulations  by  the  city  authorities,  requiring  such  obstructions  to  be 
properly  guarded,  and  to  prevent  them  from  being  made  in  an 
improper  manner,  or  continued  unreasonably,  are  usual  and  proper.** 
Thus,  a  permission  to  place  building  material  in  the  street  may  desig- 
nate the  place  for  its  deposit,  so  that  the  placing  of  it  elsewhere  will 
constitute  a  nuisance.**  So  the  municipality  may  reasonably  regulate 
the  amount  of  space  to  be  occupied,*®  In  the  absence  of  such  regula- 
tions the  question  must  te  determined  by  the  rule  of  reasonable  neces- 
sity and  depends  on  the  circumstances  of  each  particular  case.*  Such 
use  is  not  necessarily  limited  to  half  of  the  street,*  but,  on  the  other 
hand,  an  abutter  has  no  common  law  right  to  occupy  the  whole  of  a 
street  with  building  material,  and  it  would  seem  that  entire  occupation 
can  seldom  be  justified.* 

186.  Vehicles  Standing  in  Street. — The  habitual  storing  of  was;ona 
or  carriages  in  a  street  or  highway  is  a  nuisance,*  even  though  there 
still  remains  room  for  other  vehicles  to  pass.  Nor  can  the  owner  of 
such  a  vehicle  acquire  a  right  to  maintain  such  a  nuisance  under  or 
by  virtue  of  a  license  from  the  municipal  authorities.*  Similarly,  to 
permit  vehicles  to  stand  there  for  an  unreasonable  length  of  time  so 
as  to  obstruct  travel  constitutes  a  nuisance.*  Nor  has  a  teamster  a 
right  to  keep  his  team  standing  in  the  street  in  such  a  manner  as  to 
impede  travel  for  an  unnecessary  length  of  time.  If  his  wagon  breaks 
down  and  he  is  compelled  to  throw  his  goods  upon  the  street,  he 
must  remove  them  out  of  the  way  in  a  reasonable  time.  Ordinances 
prohibiting  the  stopping  of  vehicles  on  the  street  for  more  than  a 
certain  length  of  time  are  generally  held  to  be  valid  if  reasonable.' 
But  vehicles  may  be  allowed  to  stand  in  a  highway  or  street  for  a 
reasonable  length  of  time.*    So,  a  coach  or  omnibus  may  stop  in  the 

17.  Friedman  ▼.  Snare,  etc.,  Co.,  71  York,  etc.,  R.  Co.,  76  Conn.  311,  56 
N.  J.  L.  605,  61  Atl.  401,  108  A.  S.  R.   Atl.  512, 100  A.  S.  R.  994. 

764,  2  Ann.  Cas.  497,  70  L.R.A.  147.  4.  Cohen  v.  New  York,  113  N.  Y. 

18.  Columbus  v.  Penrod,  73  Ohio  St.   532,  21  N.  E,  700,  10  A.  S.  R.  506,  4 
209,  76  N.  E.  826,  112  A.  S.  R.  716,  3  L.R.A.  406. 

L.R.A.(N.S.)  386;  Raymond  v.  Kese-  Notes:    8    L.R.A.    829;    14   L.R.A* 

berg,  84  Wis.  302,  54  N.  W.  612,  19  557 ;  39  L.R.A.  678, 

L.R.A.  643.  5.  Cohen  v.  New  York,  113  N.  Y. 

19.  Note :  125  A.  S.  R.  351.  632,  21  N.  E.  700,  10  A.  S.  R.  506,  4 

20.  Raymond  v.  Keseberg,  84  Wis.  L.R.A.  406. 

302,  54  N,  W.  612,  19  L.R.A.  643.  6.  Turner  v.  Holtzman,  54  Md.  148, 

1.  Culbertson  v.  Alexander,  17  Okla.  39  Am.  Rep.  361. 

370,  87  Pac.  863,  10  Ann.  Cas.  916;  Notes:  38  Am.  Rep.  127;  39  L.R.A, 

Raymond  v.  Keseberg,  84  Wis.  302,  54  677  et  seq.;  17  Ann.  Cas.  791. 

N.'W,  612, 19  L.R.A.  643.  7.  Note:  31  L.R.A.(N.S.)  683. 

2.  Raymond  v.  Keseberg,  84  Wis.  8.  Notes:  14  L.R.A.  557;  12  Eng. 
302,  54  *N.  W.  612,  19  L.R.A.  643.  Rul.  Cas.  601. 

8.  Knapp,   etc.,  Mfg.   Co.   v.   New 
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street  to  take  up  or  set  down  passengers,^  though  it  becomes  a  nuisance 
if  it  remains  there  for  an  unreasonable  length  of  time.^^  And  it  is  not 
a  trespass  as  against  the  owner  of  the  fee  occasionally  to  allow  horses 
and  carriages  to  stand  in  the  street  against  or  near  a  house.^^  Simi- 
larly, a  disabled  vehicle  may  be  left  in  the  street  by  the  owner  for 
such  reasonable  time  as  may  be  necessary  for  its  removal ;  but  after 
this  time  elapses,  it  becomes  a  nuisance,  and  for  any  injury  resulting 
therefrom  the  city  may  be  held  liable.*'  By  the  weight  of  authority 
a  municipal  corporation  has  no  power  to  authorize  the  use  of  any 
portion  of  a  public  street  for  a  hack  stand,  such  use  not  being  justified 
by  public  necessity  or  convenience.**  Some  courts,  however,  hold 
that  it  is  within  the  authority  of  a  municipality  to  regulate  the  use 
of  hacks  and  other  public  vehicles  and  prescribe  places  for  their 
standing  in  the  public  streets.*^  If  the  stand  is  in  front  of  private 
property  the  assent  of  the  abutting  owner  is  usually  essential.*^  So  an 
ordinance  requiring  such  consent  is  not  invalid  as  conferring  special 
privileges  on  those  who  obtain  it  which  are  denied  to  those  who  do 
not.**  An  ordinance  limiting  the  number  of  hacks  which  may 
stand  at  a  particular  place  has  been  sustained  and  held  to  apply  to  an 
abutting  owner  even  where  he  owns  the  fee  in  the  street.*'  The 
proprietor  of  a  hotel,  who  owns  the  fee  in  the  street  subject  to  the 
easement  of  the  public,  has  no  more  right  to  permanently  occupy  the 
street  adjacent  to  the  sidewalk  in  front  of  the  hotel  with  his  hacks, 
in  violation  of  a  city  ordinance,  than  has  any  other  person,  nor  are 
his  guests  entitled  as  such  to  any  greater  consideration  in  the  use  of 
the  sidewalks  and  streets  of  the  city.*® 

187.  Obstruction  by  Railroad  Trains. — ^Railroad  companies  whose 
lines  cross  public  streets  or  highways  have  no  right  to  obstruct  such 
crossings  by  stopping  trains  or  leaving  cars  thereon.**  The  unau- 
thorized obstruction  of  crossings  in  this  manner  is  a  nuisance,'*  and 

0.  Callanan  v.  QOman,  107  N.  T.  Note :  125  A.  8.  R.  350. 

360, 14  N.  E.  264, 1  A.  S.  B.  831.  16.  McFall  v.  St.  Louis,  232  Mo. 

10.  Notes:  1  A.  S.  R.  841,  842;  14  716,  135  S,  W.  61,  33  L.R.A.(N.S.) 
L.R.A.  557.  471. 

11.  Van,  OTjinda  v.  Lothrop,  21  17.  Montgomery  v.  Parker,  114  Ala. 
Pick.  (Mass.)  292,  32  Am.  Dec.  261.  118,  21  So.  452,  62  A.  S.  R.  95. 

12.  Note:  46  L.R.A.(N.S.)  331.  18.  Montgomery  v.  Parker,  114  Ala. 

13.  Note:  25  L.R.A.(N.S.)  403.  118,  21  So.  452,  62  A.  S.  R.  95. 

14.  Montgomery  v.  Parker,  114  Ala.  19.  Chicago,  etc.,  R.  Co.  v.  Prescott, 
118,  21  So.  452,  62  A.  S.  R.  95;  Mc-  59  Fed.  237,  19  U.  S.  App.  291,  8  C, 
Fall  V.  St.  Louis,  232  Mo.  716,  135  S.  C.  A.  109,  23  L.R.A.  654. 

W.  51,  33  L.R.A.(N.S.)  471  and  note.       20.  Jackson  v.  Kiel,  13  Colo.  378,  29 

Notes:  125  A.  S.  R.  350;  25  LJ(.A.  Pac.  504,  16  A.  S.  R.  207  and  note,  6 

(N.S.)  403.  L.R.A.  264;  Ranch  ▼.  Lloyd,  31  Pa. 

16.  McFall  V.  St.  Louis,  232  Mo.  St.  358,  72  Am.  Dec.  747;  Murray  v. 

716,  135  S.  W.  51,  33  L.R.A.(N.S.)  South  Carolina  R.  Co.,  10  Rich.  L.  (S. 

471  and  note.  C.)  227,  70  Am.  Dec.  219. 
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of  raising  the  roadbed  is  not  commenced  within  a  reasonable  time.* 
An  abutting  owner  may  recover  such  damages  as  he  has  sustained  by 
reason  of  the  closing  of  a  street  for  an  unreasonable  length  of  time 
for  the  purpose  of  making  a  public  improvement.' 

189.  Temporary  Barriers. — Ordinarily  it  is  permissible  for  a  dty 
to  erect  barriers  across  the  streets  during  fires/  or  when  a  parade  is  in 
progress,*  or  when  necessary  in  order  to  prevent  the  noise  of  passing 
vehicles  from  endangering  the  life  of  a  sick  person  in  a  house  adjacent 
to  the  street,*  or  to  prevent  persons  from  passing  quarantined  houses,' 
or  to  protect  grass  plats.®  It  has  also  been  held  that  a  city  has  a  right 
temporarily  to  close  by  suitable  barriers  a  street  or  other  public  way 
when  it  is  deemed  advisable  by  the  city  authorities  so  to  do  in  order 
to  preserve  peace  and  quiet  and  prevent  disorder,  and  that  it  may 
exercise  this  right  independently  of  ordinance,  whenever,  in  the  judg- 
ment of  the  authorized  city  officials,  the  peace,  quiet,  and  order  of  the 
city  demand  that  it  should  be  done.  H  seems  that  a  judge  has 
authority  to  order  ropes  stretched  across  a  street  during  the  hours 
when  his  court  is  sitting,  to  prevent  travel  in  front  of  the /court  house, 
when  the  noise  of  passing  vehicles  is  sufficient  to  obstruct  the  proper 
administration  of  justice  therein.*  It  is  the  duty  of  the  public  author- 
ities to  erect  barriers  to  warn  travelers  of  defects  or  obstructions  in 
the  street  or  highway,  and  they  may  be  liable  in  damages  for  injuries 
resulting  from  their  failure  to  do  so.** 

•  Civil  Remedies  and  Procedure 

190.  Generally. — ^One  who  creates  a  nuisance  on  a  public  highway 
is  primarily  liable  to  anyone  who  is  specially  injured  thereby,**  and 

.    2.  Koowles  V.  Pennsylvania  R.  Co.,  8.  Lawrencebnrg  ▼.  Lay,  149  Ky. 

175  Pa.  St.  623,  34  AtL  974,  52  A.  490,  149  S.  W.  862,  Ann.  Cas.  1914A 

8.  R.  860.  1194,  42  L.R.A.(N.S.)   480;  Barnes- 

3.  Lnnd  v.  St.  Paul,  etc.,  R.  Co.,  ville  v.  Ward,  85  Ohio  St.  1,  96  N.  B. 
31  Wash.  286,  71  Pac.  1032,  96  A.  S.  937,  Ann.  Cas.  1912D  1234,  40  L.R.A. 
R.  906,  61  L.R.A.  506.    See  infra,  par.  (N.S.)  94. 

198  et  seq.  *  9.  Belvin  v.  Richmond,  85  Va.  574, 

4.  Lawrenceburg  ▼.  Lay,'  149  Ky.  8  S.  E.  378,  1  L.R.A.  807. 
490,  149  S.  W.  862,  Ann.  Cas.  1914A       10.  See  infra,  par.  356  et  seq. 
1194,  42  L.R.A.(N.S.)  480.  11.  Brunswick,  etc.,  R.  Co.  v.  Har- 

5.  Simon  v.  Atlanta,  67  Ga.  618,  44  dey,  112  Ga.  604,  37  S.  E.  888,  52 
Am.  Rep.  739;  Lawrenceburg  v.  Lay,  L.R.A.  396;  Indiana,  etc.,  R.  Co.  v. 
149  Kv.  490,  149  S.  W.  862,  Ann.  Eberle,  110  Tnd.  542, 11  N.  E.  467,  59 
Cas.  1914 A  1194  and  note,  42  L.R.A.  Am.  Rep.  225 ;  Evansville,  etc.,  R.  Co. 
(N.S.)  480.  'V.  Crist,  116  Tnd.  446,  19  N.  E.  310, 

Note:  20  L.R.A.(N.S.)  601.  9  A.  S.  R.  865,  2  L.R.A.  450;  Lucas 

6.  Lawrenceburg  v.-  Lay,  149  Ky.  v.  St.  Louis,  etc.,  R.  Co.,  174  Mo.  270, 
490,  149  S.  W.  862,  Ann.  Cas.  1914A  73  S.  W.  589,  61  L,R.A.  452;  Op- 
1194,  42  L.R.A.(N.S.)  480  and  note,  dyeke  v.  Public  Service  R.  Co.,  78  N. 

7.  Sheets  v.  McCook,  95  Neb.  139,  J.  L.  576,  76  Atl.  1032,  29  L.R.A. 
145  N.  W.  252,  51  L.R.A.(N.S.)  321.  (N.S.)    71;    Dygert    v.    Schenck,   23 
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this  irrespective  of  whether  or  not  he  has  been  guilty  of  negligence.^* 
If  one  person  creates  the  nuisance,  and  another  adopts  it,  continues 
it,  and  keeps  it  up,  both  are  liable.  But  no  person  is  under  any 
personal  legal  obligation  to  remove  a  street  nuisance  created  by  an- 
other, and  cannot  be  held  liable  for  injuries  resulting  from  its  presence 
merely  because  he  fails  to  do  so.^'  Public  officials  or  municipal  cor- 
porations have  no  more  right  to  create  or  maintain  a  public  nuisance 
than  a  private  individual  has.^^  Hence,  a  municipality  is  liable  for 
damages  resulting  from  an  obstruction  or  nuisance  created  or  author- 
ized by  it,^^  or  from  the  maintaining  of  a  nuisance  through  its  failure 
to  perform  its  duty  to  control  and  supervise  its  streets,  and  keep  them 
open  and  in  repair  and  free  from  nuisances,^*  and  the  same  is  true 
of  county  commissioners  in  some  jurisdictions.^'  A  municipality  may 
also  be  enjoined  from  erecting  or  maintaining  such  an  obstruction.^^ 
Whether  a  particular  act,  operating  injuriously  to  an  individual,  was 
authorized  by  the  city,  by  any  previous  delegation  of  power,  general 
or  special,  or  by  any  subsequent  adoption  and  ratification  of  particular 
acts,  is  a  question  of  fact,  to  be  left  to  a  jury,  to  be  decided  by  all  the 
evidence  in  the  case.^*  It  has  been  held  that  an  averment  that  a 
public  service  corporation  constructing  a  public  improvement  under 
the  direction  of  tlie  city  unreasonably  and  unlawfully  prevented  and 
obstructed  for  a  long  space  of  time  all  traffic  whatever  on  the  highway, 
was  insufficient  to  charge  the  city  with  authorizing  or  maintaining 
a  nuisance  in  the  concededly  lawful  interruption  of  traffic.*^  Ques- 
tions concerning  whether  particular  obstructions  are  imlawful,  and 
the  right  of  action  for  injuries  resulting  therefrom,  are  discussed  in 
another  portion  of  this  article,  as  is  also  liability  for  personal  Injuries 
from  defects  and  obstructions  generally.^ 

Wend.  (N,  Y.)  446,  35  Am.  Dec  575  St.  270,  81  N.  E.  631,  118  A.  S.  R. 
and  note;  Murray  v.  South  Carolina  852,  10  Ann.  Cas.  767,  10  L.R.A. 
B.  Co.,  10  Rich.  Law  (S.  C.)  227,  70    (N.S.)  806. 

Amu  Dee.  219;  O'Hanlin  v.  Carter  Oil  17.  Eiember  ▼.  Anne  Arundel  Coun- 
Co.,  54  W.  Va.  510,  46  S.  E.  565,  66  ty,  94  Md.  321,  51  AtL  179,  57  L.R.A. 
L.R.A.  893.  279. 

12.  Dygert  ▼.  Schenek,  23  Wend..  18.  State  ▼.  Mobile,  6  Port.  (Ala.) 
(N.  Y.)  446,  35  Abu  Dec  575  and  279,  30  Am.  Dee.  564;  McIIhinny  v. 
note.  Trenton,  148  Mich.  380,  111   N.  W. 

13.  Lucas  V.  St.  Louis,  etc.,  R.  Co.,  1083,  118  A.  S.  R.  583,  12  Ann.  Cas. 
174  Mo.  270,  73  S.  W.  589,  61  L.R.A.  23,  10  L.R.A.(N.S.)  623. 

452.  Note:  21  Ann.  Cas.  1073. 

14.  See  supra,  par.  161.  19.  Thayer    v.    Boston,    19    Pick. 

15.  Thayer    v.    Boston,    19    Pick.  (Mass.)  511,  31  Am.  Dec  157. 
(Mass.)  511,  31  Am.  Dec.  157;  Tier-  20.  Liermann    v.    Milwaukee,    132 
mann  v.  Milwaukee,  132  Wis.  628, 113  Wis.  628,  113  N.  W.  65,  13  UtJL. 
K.  W.  65,  13  L.R.A.(N.S.)  25a    See  (N.S.)  253. 

generally,  MuNiaPAL   Corporations.      1.  See  supra,  par.  162  et  seq.;  infra^ 

16.  Mansfield   v.    Bristor,  76   Ohio  par.  258  et  seq. 
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191.  Consent  of  Abutting  Owner  as  Affecting  Right  to  Relief. — 
An  abutting  owner  may  sell  or  give  away  his  private  right  to  the 
use  of  his  premises  within  the  boundaries  of  a  street,  including  his 
right  to  have  the  way  unobstructed,'  and  in  so  doing  may  bind  his 
successors  in  title,  provided  the  conveyance  is  so  executed  as  to  charge 
them  with  notice  of  the  incumbrance.  So,  an  abutting  owner  who, 
before  the  construction  of  a  building  in  a  street  by  a  municipality, 
executes  an  instrument  releasing,  on  behalf  of  himself  and  all  persons 
who  might  claim  under  him,  all  demands,  actions,  or  causes  of  action 
which  might  result  from  constructing  the  building  as  proposed,  can- 
not thereafter  compel  the  removal  of  the  same  or  recover  damages 
because  of  its  presence.*  So  also,  express  consent  by  an  abutting 
owner  to  the  occupancy  of  the  highway  by  a  public  service  corpora- 
tion may,  when  acted  on,  preclude  him  from  obtaining  relief,  by  way 
of  either  injunction  *  or  action  for  damages.*  Some  courts,  however, 
hold  that  this  rule  does  not  apply  where  the  fee  is  in  him.*  And  to 
create  such  an  estoppel  there  must  be  some  affirmative  act  on  the  part 
of  the  owner  in  reliance  on  which  the  corporation  or  individual 
against  whom  relief  is  sought  has  acted  to  his  prejudice.  Generally, 
mere  acquiescence  by  the  abutting  owner  in  the  creation  of  the  obstruc- 
tion is  not  enough.'  So,  failure  to  object  to  the  passage  of  an  ordi- 
nance authorizing  the  connection  of  the  upper  floors  of  buildings  on 
the  opposite  sides  of  a  street  by  a  bridge  across  the  street,  or  the  con- 
struction of  the  bridge,  will  not  estop  adjacent  property  owners  from 
suing  to  abate  the  nuisance  in  case  it  diminishes  the  supply  of  light 
and  air  from  the  street  to  their  buildings.*  Nor  will  the  fact  that  an 
abutting  owner  requested  an  alderman  to  vote  for  an  ordinance  grant- 
ing the  right  to  a  railroad  company  to  locate  its  road  on  the  street 
estop  him  from  recovering  for  damages  to  his  business  arising  from 
the  location  and  operation  of  the  road,  where  it  does  not  appear  that 
such  vote  was  necessary  to  the  location  of  the  road.*  And  such  con- 
sent affords  no  protection,  at  least  as  against  an  action  at  law  for 

2.  Walterman  ▼.  Norwalk,  145  Wis.       Notes:   7  L.RJl.(N.S.)   991;  Ann. 
663,  130  N.  W.  479,  Ann.  Cas.  1912A  Cas.  1912A  1179. 
1176  and  note.  «•  Note:  7  L.R.A.(N.S.)  992. 

8.  Walterman  v.  Norwalk,  145  Wis.  ^  J-  Jj^^^' ]^V^^^'  fi^'\^-  9?'  '^'J?" 
663,  130  N.  W.  479,  Ann.  Cas.  1912A  ^el,  89  Ind.  128,  46  Am.  Rep.  164; 
--,-P  '  Walterman  v.  Norwalk,  145  Wis.  663, 

a\       Tuf  \  jiP^  T«.  n^  -  TT.;co    13.0  N.  W.  479,  Ann.  Cas.  1912 A  1176. 

4.  Penn  Mut.  Life  Ins.  Co.  v.  Heiss,  «  •    i^omnoncT  \r^^    in    ^^   Tin   '7^^ 

1.11    Til     QJ^    Ql    M    1?    iqft    ?IQ    A     <5    R      ^^   LSTOPPEL,  VOl.   10,  pp.   710,  71L 

■^^l  HVr^,^'  ^}  ^'3'}    \a^'    .Tn        Note:  7  L.R.A.(N.S.)  996. 
273;  Wolf ard  V.  Fisher,  48  Ore.  479,       8.  Townsend    v.    Epstein,    93    Md. 
84  Pac.  850,  87  Pae.  530,  7  L.R.A.  537^  49  ^tl.  629,  86  A.  S.  R.  441,  52 
(N.S.)  991  and  note.  L.R.A.  409. 

5.  Penn  Mut.  Life  Ins.  Co.  v.  Heiss,  9.  penn  Mut.  Life  Ins.  Co.  v.  Heias, 
141  lU.  36,  31  N.  E.  138,  33  A.  S.  R.  141  lU.  35,  31  N.  E.  138,  33  A.  S.  B, 
273.  273. 
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damages,  to  the  use  of  the  highway  in  an  unusual  or  unreasonable 
manner  not  within  the  reasonable  scope  and  intention  of  the  grant. *• 
It  has  been  held  that  a  telegraph  company  which  has  maintained 
poles  on  a  public  highway  for  more  than  sixty  years  is  presumed  to 
have  acquired  the  right  to  do  so  from  the  abutting  owner.**  It  has 
also  been  held  on  the  ground  of  public  policy,  that  the  acquiescence 
of  an  abutting  proprietor  in  the  construction  of  a  pipe  line  or  rail- 
road in  a  highway  will  preclude  him  from  maintaining  an  action  of 
ejectment  or  other  possessory  action,  even  if  he  owns  the  fee  and 
would  otherwise  be  in  a  position  to  maintain  that  kind  of  an  action.** 
There  is  a  conflict  of  authority  as  to  whether  a  contract  to  pay  an 
abutting  owner  for  giving  his  consent,  which  is  necessary  to  procure 
public  authority  for  the  construction  of  a  street  railway,  to  the  con- 
struction of  the  railway,  is  contrary  to  public  policy.*' 

192.  Necessity  of  Special  Injury. — ^As  in  other  cases  of  public  nui- 
sances, a  private  individual  has  no  right  of  action,  either  at  law  or  in 
equity,  because  of  the  obstruction  of  a  street  or  highway,  unless  he 
suffers  some  peculiar  or  special  injury  not  common  to  the  general 
public.*^    The  reason  of  the  rule  is  that  if  an  individual  is  interfered 

10.  Note:  7  L.R.A.(N.S.)  994.  City  Yaebt   Club   v.   Bridgeport,   85 

11.  Western  Union  Tel.  Co.  v.  Pol-  Conn.  366,  82  Atl.  1035,  39  L.R.A. 
hemus,  178  Fed.  904, 102  C.  C.  A.  105,  (N.S.)  478;  Jacksonville,  etc.,  R.  Co. 
29  L.R.A.(N.S.)  465.  v.  Thompson,  34  Fla.  346, 16  So.  282, 

12.  Reichert  V.  St.  Louis,  etc.,  R.  26  L.R.A.  410;  Morrison  v.  Hinkson, 
Co.,  51  Ark.  491,  11  S.  W.  096,  5  87  HI.  587,  29  Am.  Rep.  77;  Chicago 
I..R.A.  183;  Huffman  v.  State,  21  Ind.  v.  Union  Bldg.  Ass'n,  102  III.  379,  40 
App.  449,  52  N.  £.  713,  69  A.  S.  R.  Am.  Rep.  598;  East  St.  Louis  v. 
368.  O'Flynn,  119  111.  200,  10  N.  E.  395, 

Note:  46  L.R.A.(N.S.)   996.  59  Am.  Rep.  795;  Smith  v.  McDowell, 

13.  Note:  Ann.  Cas.  1912A  1179,  148  111.  51,  35  N.  E.  141,  22  L.R.A. 
1180.  393;  Pittsburgh,  etc.,  R.  Co.  v.  Chee- 

14.  Montgomery  First  Nat.  Bank  vers,  149  HI.  430,  37  N.  E.  49,  24 
Y.  Tyson,  133  Ala.  459,  32  So.  144,  91  L.R.A.  156;  Barrows  v.  Sycamore,  150 
A.  S.  R.  46,  59  L.R.A.  309;  Baker  v.  111.  588,  37  N.  E.  1096,  41  A.  S.  R. 
Selma  Street,  etc.,  R.  Co.,  135  Ala.  400,  25  L.R.A.  535;  Chicago  v.  Bur- 
552,  33  So.  085,  93  A.  S.  R.  42;  Sloss-  eky,  158  111.  103,  42  N.  E.  178,  49  A. 
Slieffield  Steel,  etc.,  Co.  v.  Johnson,  S.  R.  142,  29  L.R.A.  568;  Oehler  v. 
147  Ala.  384,  41  So.  907,  119  A.  S.  R.  Levy,  234  111.  595,  85  N.  E.  271,  14 
89,  11  Ann.  Cas.  285,  8  L.R.A.(N.S.)  Ann.  Cas.  891,  17  L.R.A.(N.S.)  1025; 
226;  Walls  v.  Smith,  167  Ala.  138,  52  People  v.  Harrison,  253  111.  625,  97 
So.  320,  140  A.  S.  R.  24;  Duy  v.  Ala-  N.  E.  1092,  Ann.  Cas.  1913 A  539; 
bama  Western  R.  Co.,  175  Ala.  162,  Cummins  v.  Seymour,  79  Ind.  491,  41 
67  So.  724,  Ann.  Cas.  1914C  1119  and  Am.  Rep.  618;  Indiana,  etc.,  R.  Co. 
note;  Little  Rock,  etc.,  R.  Co.  v.  New-  v.  Eberle,  110  Ind.  542,  11  N.  E.  467^ 
man,  73  Ark.  1,  83  S.  W.  6^3, 108  A.  59  Am.  Rep.  225;  Dantzer  v.  Indian- 
S.  R.  17;  Stoutemeyer  v.  Sharp,  89  apolis  Union  R.  Co.,  141  Ind.  604,  39 
Ark.  175,  116  S.  W.  189,  21  L.R.A.  N.  E.  223,  50  A.  S.  R.  343,  34  L.R.A. 
(N.S.)  74;  Jackson  v.  Kiel,  13  Colo.  709;  O^Brien  v.  Central  Iron,  etc.,  Co., 
378,  22  Pac.  504,  16  A.  S.  R.  207  and  158  Ind.  218,  63  N.  E.  302,  92  A.  S. 
note,  6  LR.A.  254  and  note;  Paik  R.  305,  57  L.R.A.  508;  Smith  v.  Jef- 
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with  in  the  use  of  the  highway  in  the  same  manner  as  the  other  mem- 
bers of  the  commmiity,  his  injury  is  merged  in  that  of  the  public.^* 
Otherwise,  it  is  declared,  suits  would  be  multiplied  intolerably.^^  It 
has  also  been  said  that  the  rule  springs  from  the  principle  that 
the  law  affords  no  private  remedy  for  anything  but  a  private  wrong; 
that  the  damages  resulting  from  a  common  or  public  nuisance,  such  as 
affects  all  the  public  in  the  same  way,  though  perhaps  in  dili'erent 

ferson,  161  la.  245, 142  N.  W.  220,  45  taw,  etc.,  R,  Co.,  18  Okla.  308,  88  Pac. 

L.R.A.(N.S.)  792;  Wallace  v.  Evans,  1048,  9  L.R.A.(N.S.)   496  aod  nute; 

43  Kan.  509,  23  Pac.  596,  8  L.R.A.  McKay  v.  Enid,  26  Okla.  275, 109  Pac. 

52;  Brown  v.  Watson,  47  Me.  161,  74  520,  30  L.R.A.(N.S.)   1021;  Milarkey 

Am.  Dec.  482;  Houck  v.  Waehter,  34  v.  Foster,  6  Ore,  378,  25  Am.   Rpp. 

Md.  265,  6  Am.  Rep.  332;  Townsend  .531  and  note;  Morse  v.  Whitcomli,  54 

▼.  Epstein,  93  Md.  537,  49  Atl.  629,  Ore.  412,  102  Pac,  788,  103  Pac.  775, 

86  A.  S.  R.  441,  52  L.RJL.  409;  Bern-  135  A.  S.  R.  832;  Reading  v.  Com., 

be  y.  Anne  Arundel  County,  94  Md.  11  Pa.   8t.   196,  51   Am.   Dec.   534; 

321,  51  Atl.  179,  57  L.R.A.  279;  Stet-  Megargee  v.  Philadelphia,  153  Pa.  St. 

son  V.  Faxon,  19  Pick.  (Mass.)  147,  340,   25   AU.   1130,   19   L.R.A.   221; 

31  Am.  Dec.  123  and  note;   Thayer  Knowles  v.  Pennsylvania  R.  Co.,  175 

V.  Boston,  19  Pick.   (Mass.)   511,  31  Pa.  St.  623,  34  AU,  974,  52  A.  S.  El. 

Am.  Dee.  157;  Blood  v.  Nashua,  etc.,  860;  South  Carolina  Steamboat  Co.  v. 

R.  Corp.,  2  Gray  (Mass.)  137,  61  Am.  Wilmington,  etc.,  R.  Co.,  46  S.  C.  327, 

Dec  444  and  note;  Pearson  v.  Allen,  24  S.  E.  337,  57  A.  S.  R.  688,  33 

151  Mass.  79,  23  N.  E.  731,  21  A.  S.  L.R.A.     641 ;     Baxter    v.     Winooski 

R.  426;  Dawson  v.  St.  Paul  Fire,  etc.,  Turnpike  Co.,  22  Vt.  114,  52  Am.  Dec. 

Ins.  Co.,  15  Minn.  136,  2  Am.  Rep.  84  and  note;   Smith  v.  Mitchell,  21 

109;  Viebahn  v.  Crow  Wing  County,  Wash.  536,  58  Pac.  667,  75  A.  S.  R. 

96   Minn.   276,   104   N.   W.   1089,   3  858;   Sholin  v.  Skamania  Boom  Co., 

L.R.A,(N.S.)  1126  and  note;  Schopp  56  Wash.  303, 105  Pac.  632,  28  L.R.A. 

V.  St.  Louis,  117  Mo.  131,  22  S.  W.  (N.S.)     1053    and    note;     Davis    v. 

898,  20  L.R.A.  783;  Cummings  Realty  Spragg,  72  W.  Va.  672,  79  S.  E.  652, 

etc.,  Co.  V.  Deere,  208  Mo.  66,  106  S.  48     L.R.A.(N.S.)     173;     Mahler     v. 

W.  496,  14  L.R.A.(N.S.)  822;  Bisch-  Brumder,  92  Wis.  477,  66  N.  W.  502, 

of  V.  Merchants  Nat.  Bank,  75  Neb.  31  L.R.A.  695;  Tilly  v.  Mitchell,  etc, 

838,  106  N.  W.  996,  5  L.R.A.(N.S.)  Co.,  121  Wis.  1,  98  N.  W.  969,  105  A. 

486;  Hinchman  v.  Paterson  Horse  R.  S.  R.  1007;  Liermann  v.  Milwaukee, 

Co.,  17  N.  J.  Eq,  75,  86  Am.  Dec.  252  132  Wis.  628, 113  N,  W.  65, 13  L.R.A. 

and  note;  Davis  v.  New  York,  14  N.  (N.S.)   253;  Winterbottom  v.  Derby, 

Y.  506,  67  Am.  Dec.  186  and  note;  L.  R.  2  Exch.  316,  36  L.  J.  Exch.  194, 

Milhau  V.  Sharp,  27  N.  Y.  611,  84  16  L.  T.  N.  S.  771,  16  W.  R.  15,  12 

Am.   Dec.   314;   Callanan   v.   Oilman,  Eng.  Rul.  Cas.  511. 

107  N.  Y.  360,  14  N.  E.  264,  1  A.  S.  Notes:  28  Am.  Dec,  306;  31  Am. 

R.  831;  Abendroth  v,  Manhattan  R.  Dec.  133,  134;  52  Am.  Rep.  574;  101 

Co.,  122  N.  Y.  1,  25  N.  E.  496,  19  A.  A.  S,  R.  109;  7  L.R.A.  548,  549;  8 

8.  R.  461,  11  L.R.A.  634;  Farmers'  L.R.A.  831  et  seq.;  7  L.R.A.(N.S.)  73 

Co-operative  Mfg.  Co.  v.  Albermarle,  et  seq.;  20  L.R.A.(N.S.)  746  et  seq.; 

etc.,  R.  Co.,  117  N.  C.  579,  23  S.  E.  25    L.R.A.(N.S.)     1269;    35    L.R.A. 

43,  53  A.  S.  R.  606,  29  L.R.A.  700;  (N.S.)  193  et  seq. 

Staton  V.  Atlantic  Coast  Line  R.  Co.,  See  also  Ehinent  Domain,  vol.  10, 

147  N.  C.  428,  61  S.  E.  455, 17  L.R.A.  p.  178. 

(N.S.)    949;    Kinnear    Mfg.    Co.    v.  15.  Note:  11  Ann.  Cas.  280. 

Beatty,  65  Ohio  St.  264,  62  N.  E.  341,  16.  Walls  v.  Smith,  167  Ala.  138, 

S7  A.  S.  R.  600;  Scrutchfield  v.  Choc-  52  So.  320,  140  A.  S.  R.  24;  Jacksun- 
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degrees,  are  of  a  nature  to  be  impossible  of  apportionment  among  the 
injured  public,  and  therefore  the  only  action  maintainable  is  by  the 
state." 

193.  What  Constitutes  Special  Injury  Generally. — ^No  general 
rule  can  be  laid  down  for  determining  whether  or  not  special  irgury 
has  resulted  from  an  obstruction.  The  question  must  rather  be  de- 
termined from  the  particular  facts  and  circumstances  of  each  case.^^ 
To  warrant  relief  in  any  case,  the  fact  that  the  complainant  is  dam- 
aged by  the  interference  with  his  right  or  easement  must,  of  course 
be  shown,**  and  his  damage  must  also  result  directly  from  the  obstruc- 
tion, and  not  as  a  secondary  consequence  thereof.**  '  Accordingly, 
those  who  have  no  occasion  of  business  or  pleasure  to  pass  over  an 
obstructed  road,  and  who  have  not  attempted  it,  cannot  maintain  an 
action  for  the  obstruction  thereof.*  Nor  can  adjacent  property  owners 
who  are  not  injured  by  the  construction  of  a  tunnel  to  connect  build- 
ings on  the  opposite  sides  of  a  street  maintain  a  suit  to  compel  its 
removal.'  Nor  is  an  adjoining  lot  owner  entitled  to  enjoin  the  erection 
of  a  bay  window  projecting  into  the  street  where  it  is  not  shown  that 
he  will  suffer  any  appreciable  injury  therefrom.'  And  while  it  is 
not  material  that  the  damage  is  not  confined  to  the  complaining  party, 
but  is  also  suffered  by  others,^  the  right  to  maintain  the  action  does  not 
depend  on  the  amount  of  the  special  damage,'  and  it  is  not  enough 
that  the  injury  is  merely  greater  than  that  suffered  by  the  general 
public*    The  character  of  a  property  owner's  injury  does  not  neces- 

ville,  etc.,  R.  Co.  ▼.  Thompson,  34  Fla.       8.  Livingston  v.  Wolf,  136  Pa.  St. 

34C,  16  So.  282,  26  L.R.A.  410.  619,  20  Atl.  561,  20  A.  S,  R.  936. 
Note:  11  Ann.  Cas.  289.  4.  Little  Rock,  etc.,  R.  Co.  v.  New- 

17.  O'Brien  v.  Central  Iron,  etc.,  man,  73  Ark.  1,  83  S.  W.  653,  108  A. 
Co.,  158  Ind.  218,  63  N.  E.  302,  92  S.  R.  17;  O'Brien  v.  Central  Iron,  etc., 
A.  S.  R.  305,  57  L.R.A.  508.  See  Co.,  168  Ind,  218,  63  N.  E.  302,  92 
generally.  Nuisances.  A.  S.  R.  305,  57  L.R.A.  508;  Milhan 

18.  Viebahn  v.  Crow  Wing  County,  v.  Sharp,  27  N.  Y,  611,  84  Am.  Dec. 
96  Minn.  276,  104  N.  W.  1089,  3  314;  Farmers'  Co-operative  Mfg.  Co. 
L.R.A.(N.S.)  1126;  Tilly  v.  Mitchell,  v.  Albermarle,  etc.,  R.  Co.,  117  N.  C. 
etc.,  Co.,  121  Wis.  1,  98  N.  W.  969,  679,  23  S.  E.  43,  53  A.  S.  R.  606,  29 
105  A.  S.  R.  1007.  L.R.A.  700. 

19.  Davis  V.  Spragg,  72  W.  Va.  Notes:  11  Ann.  Cas.  289;  Ann.  Cas. 
672,  79  S.  E.  652,  48  L.R.A.(N.S.)  1914c  1131. 

173.  ,    ^     •.       CI        ^    t.  m         ^'  Little  Rock,  etc.,  R.  Co.  v.  New- 

^«;.?^."*i         *  "'^^  ^J?*™^i  o    n    »an.  73  Ark.  1,  83  S.  W.  653,  108  A. 

tr'a    ^"i  ^^^'  28  N.  E.  418,  14  L.R.A.  556. 

^:  Br^n  y.  Watson,  47  Me.  161,  ,  ^oteS' 11  Ann.  Cas.  289;  Ann.  Cas. 

74  Am.  Dec.  482;  MUarkey  v.  Foster,  1^1^^^  ^}^^'   •«       ^        «      ^ 
6  Ore.  378,  25  Am.  Rep.  531.  »•  Jacksonville,    etc.,    R.    Co.     t. 

2.  Townsend    v.    Epstein,    93    Md.  Thompson,  34  Fla.  346, 16  So.  282,  26 

637,  49  AU.  629,  86  A.  S.  B.  441,  52  L.R.A.  410;  Chicago  v.  Burcky,  165 

L.R  Ji.  409.  ni.  103,  42  N.  E.  178,  49  A.  S.  B.  148, 
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sarily  depend  on  the  location  of  his  property  with  respect  to  the 
obstruction.'  So  it  has  been  held  that  special  injury  is  neither  neces- 
sarily negatived  by  the  distance  of  the  complainant's  property  from 
the  obstruction,^  nor  conclusively  established  by  proximity,*  though 
there  is  some  divergence  of  views  in  this  connection. ^* 

194.  Interruption  of  Journey. — ^There  is  some  conflict  as  to  whether 
a  traveler  suffers  special  damage  sufScient  to  support  an  action  by 
reason  of  obstruction  in  a  highway  which  causes  delay  in  his  journey 
or  compels  him  to  abandon  it  altogether.  Many  courts  hold  that 
mere  delay  imports  no  special  damage  in  such  cases.^^  So,  it  has 
been  held  that  a  person  who  shows  no  damage  beyond  being  delayed 
on  several  occasions  in  passing  along  the  highway,  and  being  obliged, 
in  common  with  every  one  else  who  attempted  to  use  it,  either  to 
pursue  his  journey  by  a  less  direct  road,  or  else  to  remove  the  obstruc- 
tion, has  no  right  of  action.^*  But  other  courts  take  the  opposite 
view.^'  So,  it  has  been  held  that  one  who,  in  the  prosecution  of  hia 
business,  attempting  to  pass  over  a  public  highway  with  teams  and 
wagons,  is  for  Ave  days  delayed  by  an  obstruction  unlawfully  placed 
in  the  road  by  another,  has  a  good  cause  of  action  for  damages.**  The 
authorities  are  also  in  conflict  as  to  whether  the  necessity  of  taking 
a  longer  or  more  circuitous  route  of  itself  constitutes  special  damage. 
A  negative  answer  to  this  question  is  quite  generally  given/*  but 

29  L.R.A.  568;  Borton  v.  Mangus,  93  Notes:  25  Am.  Rep.  533  et  acq.;  3 

Kan.  719,  145  Pac.  835,  L.R.A.  1915D  L.R.A.(N.S.)   1127;  28  L.R.A.<N.S.) 

142  and  note;  Thayer  v.  Boston,  19  1033  et  seq.;  Ann.  Cas.  1914C  1134  et 

Pick.  (Mass.)  511,  31  Am.  Dec.  157;  seq. 

Cummings  Realty,  etc.,  Co.  v.  Deere,  12.  Winterbottom   v.  Derby,  L.  R. 

208  Mo.  66,  106  S.  W.  490,  14  L.R.A.  2  Exch.  316,  36  L.  J.  Exch.  194,  16 

(N.S.)  822;  Megargee  v.  Philadelphia,  L.  T.  N.  S.  771,  16  W.  R.  15, 12  Eng. 

153   Pa.    St.   340,  25   Atl.   1130,   19  Rul.  Cas.  511. 

L.R.A.  221;  Liermann  v.  Milwaukee,  18.  Notes:    3    L.R.A.(N.S.)     1126, 

132  Wis.  628, 113  N.  W.  65, 13  L.RJL  1127;  28  L.R.A.(N.S.)   1053  et  seq, 

(N.S.)  253.  14.  Milarkey  v.  Foster,  6  Ore.  378, 

Note:  11  Ann.  Cai?.  292.  25  Am.  Rep.  531. 

7.  Note:  11  Ann.  Cas.  289.  15.  Walls  v.  Smith,  167  Ala.  138, 

8.  Butler  v.  F.  R.  Penn  Tobacco  52  So.  320,  140  A.  S.  R.  24;  O'Brien 
Co.,  152  N.  C.  416,  68  S.  E.  12,  136  v.  Central  Iron,  etc.,  Co.,  158  Ind.  218, 
A.  S.  R.  831 ;  Morse  v.  Whitcomb,  54  63  N.  E.  302,  92  A.  S.  R.  305,  57 
Ore.  412,  102  Pac.  788,  103  Pac.  775,  L.R.A.  508;  Houck  v.  Wachter,  34 
135  A.  S.  R.  832.  Md.  265,  6  Am.  Rep.  332;  Baxter  v. 

9.  Notes:  28  L.R.A.(N.S.)  1054;  11  Winooski  Turnpike  Co.,  22  Vt.  114, 
Ann.  Cas.  289.  52  Am.  Dec.  84  and  note;  Tilly  v.  Mit- 

10.  See  also  infra,  par.  195.  chell,  etc.,  Co.,  121  Wis.  1,  98  N.  W. 

11.  South   Carolba   Steamboat   Co.  969,  105  A.  S.  R.  1007. 

▼.  Wilmington,  etc.,  R.  Co.,  46  S.  C.  Notes:  31  Am.  Dec.  135:  25  Am. 
327,  24  S.  E.  337,  57  A.  S.  R.  688,  33  Rep.  533  et  seq.;  8  L.R.A.(N.S.)  229, 
L.R,A.  541;  Baxter  v.  Winooski  230;  9  L.R.A.(N.S.)  497;  28  L.R.A. 
Turnpike  Co.,  22  Vt.  114,  52  Am.  Dec.  (N.S.)  1053  et  seq.;  11  Ann.  Cas. 
84  and  note.  291;  Ann.  Cas.  1914C  1134. 
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there  is  considerable  authority  for  the  affirmative.**  Of  course  the 
damage  is  special  where  direct  injury  to  the  person  or  property  is 
shown,  as  where  a  physician  is  delayed  by  the  blocking  of  the  highway 
by  a  railroad  train,  whereby  his  patient  suffered  increased  pain  and 
injury.*'  It  has  also  been  held  that  a  cold  contracted  by  reason  of 
being  compelled  to  wait  at  a  blocked  railroad  crossing  is  special  dam- 
age,  though  in  the  case  so  deciding  it  was  held  to  be  the  duty  of  the 
person  thus  delayed  to  take  any  reasonably  obvious  and  accessible 
refuge  from  exposure,  such  as  a  nearby  restaurant.** 

195.  Cutting  off  Access. — ^It  is  generally  held  that  one  whose 
means  of  ingress  to  and  egress  from  his  property  is  completely  cut 
off  by  an  obstruction  suffers  a  special  injury,  different  from  that 
suffered  by  the  public  at  large,**  as,  for  example,  where  the  obstructed 
way  affords  the  only  means  of  getting  to  market  with  the  products  of 
his  adjoining  farm.**  It  is  not  material  whpther  access  is  completely 
cut  off  from  every  point,  or  whether  the  obstruction  merely  cuts  off 
the  means  of  reaching  particular  places  with  which  it  is  necessary  or 
advantageous  for  the  plaintiff  to  communicate.*  A  distinction  has 
often  been  drawn  between  an  obstruction  which  is  adjacent  to  the 
plaintiff's  property  and  one  which  is  located  at  a  distance,  though  the 
injury  inflicted  may  be  the  same.  It  is  held  that  a  recovery  may  be 
had  in  the  former  case,  but  not  in  the  latter*  unless  the  distant 
obstruction  is  such  as  to  prevent  all  ingress  and  egress  to  and  from 

16.  Sloss-Sbeffidd  Steel,  etc.,  Co.  ▼.  251,  48  So.  6,  1040,  25  L.R.A.(N.S.) 
Johnson,  147  Ala.  384,  41  So.  907,  1265  and  note;  Egerer  v.  New  York 
119  A.  S.  R.  89, 11  Ann.  Gas.  285  and  Cent.,  etc.,  R.  Co.,  130  N.  T.  108,  29 
note,  8  L.R.A.(N.S.)  226  and  note;  N.  £.  95,  14  L.R.A.  381  and  note; 
Brown  v.  Watson,  47  Me.  161,  74  Am.  Crawford  v.  Marion,  154  N.  C.  73,  69 
Dec.  482;  Knowles  v.  Pennsylvania  S.  E.  763,  35  L.R.A.(N.S.)  193  and 
R.  Co.,  175  Pa.  St.  623,  34  Atl.  974,  note;  Foster  Lumber  Co.  ▼.  Arkansas 
52  A.  S.  R.  860;  Sholin  v.  Skamania  Valley,  etc.,  R.  Co.,  20  Okla.  583,  95 
Boom  Co.,  56  Wash.  303,  105  Pac.  Pac.  224,  100  Pac.  1110,  30  L.R.A. 
632,  28  L.R.A.(N.S.)  1053  and  note.  (N.S.)  231;  Tilly  v.  Mitchell,  etc.,  Co., 

Notes:  31  Am.  Dec.  135;  25  Am.  121  Wis.  1,  98  N.  W.  969,  105  A.  S. 
Rep.  533  et  seq.;  21  L.R.A.(N.S.)  75;  R.  1007. 
Ann.  Cas.  1914C  1135.  Notes:    3    L.R.A.(N.S.)    1126;    28 

17.  Ferry  v.  New  Orleans  Great  L.R.A.(N.S.)  1055;  11  Ann.  Cas.  289; 
Northern  R.  Co.,  103  Miss.  679,  60  So.  21  Ann.  Cas.  1379;  Ann.  Cas.  1914C 
729,  44  L.R.A.(N.S.)  1069.  1132  et  seq. 

18.  Louisville,  etc.,  R.  Co.  y.  Coop-  20.  Bembe  ▼.  Anne  Amndel  Conn- 
er, 164  Ky.  489,  175  S.  W.  1034,  ty,  94  Md.  321,  51  AU.  179,  57  L.R.A. 
L.RJI.  1915E  336.  See  generally,  in-  279;  Smith  v.  MitcheU,  21  Wash.  536, 
fra,  par.  256  et  seq.  58  Pac.  667,  75  A.  S.  R.  858. 

19.  Cnshing-Wetmore  Co.  ▼.  Gray,       1.  Note:  11  Ann.  Cas.  289. 

162  Cal.  118,  92  Pac.  70,  125  A.  S.  R.  2.  Jacksonville,  etc.,  R.  Co.  v. 
47;  Cummins  V.  Seymour,  79  Ind.  491,  Thompson,  34  Fla.  346, 16  So.  282,  26 
41  Am.  Rep.  618;  Cole  v.  Sprowl,  35  L.R.A.  410. 

Me.  161,  56  Am.  Dec  696;  Slaughter  Notes:  101  A.  S.  R.  109;  3  L.R.A. 
T.  Meridian  Light,  etc.,  Co.,  95  Miss.    (N.S.)  1126;  11  Ann.  Cas.  290,  291. 
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the  property.*  Stated  conversely,  the  rule  is  that  to  warrant  relief 
the  property  must  abut  directly  on  the  obstructed  portion  of  the 
street  or  highway,  or  the  obstructed  portion  thereof  must  furnish 
the  only  reasonable  means  of  access  to  such  property.  So,  it  is  held, 
one  whose  property  does  not  abut  on  an  obstruction  has  no  right  to 
maintain  a  private  action  to  enjoin  it  merely  because  it  inconveniences 
him  in  taking  his  stock  to  a  river  for  water,  and  prevents  egress  and 
ingress  to  and  from  the  part  of  the  country  to  which  it  leads,  since 
his  injury  diflFers  only  in  degree  from  that  of  the  general  public* 
Nor,  it  has  been  declared,  can  one  whose  property  does  not  abut  on 
that  part  of  the  street  where  a  railroad  track  is  laid,  recover  damages 
therefor,  if  the  track  neither  prevents  travel  in  the  street  nor  access 
to  his  premises.*  And  generally,  the  fact  that  one  public  way  to 
property  is  closed  will  not  entitle  him  to  damages  if  another  is  left 
open.*  So,  one  does  not  suffer  special  damage  by  the  obstniction  of 
streets  which  are  not  adjacent  to  his  property  and  do  not  afford  the 
only  means  of  access  thereto,'  or  by  an  obstruction  on  a  street  which 
intersects  that  in  front  of  his  property,  where  his  only  grievance  con- 
sists in  not  having  free  and  unobstructed  access  to  his  premises  on  that 
particular  street  in  one  direction  and  all  the  other  streets  remain  open 
and  unobstructed,*  or  where  there  is  an  intersecting  cross  street  between 
plaintiff's  property  and  the  obstruction  which  provides  ample  means 
of  egress  to  other  streets ;  or  where  his  property  is  located  on  another 
block  than  that  where  the  obstruction  is  located.*  But  the  fact  that 
he  has  other  means  of  access  will  not  prevent  relief  if  the  obstruction 
adjoins  his  property.^*  A  further  distinction  has  sometimes  been 
drawn  between  cases  in  which  there  is  an  intersecting  highway  between 
the  plaintiff's  property  and  the  obstruction,  and  cases  in  which  the 
obstruction  places  the  plaintiff's  propb4.ty  in  a  cul-de-sac,  the  latter 
kind  of  obstruction  being  regarded  as  a  special  injury  even  by  courts 
that  do  not  so  regard  the  former.**  Many  courts,  however,  have 
adopted  the  rule  that  a  property  owner  is  specially  injured  by  an 

8.  Cnshing-Wetmore   Co.   v.   Gray,  6.  Kansas,  etc.,  R.  Co.  ▼.  Cnyken- 

152  Cal.  118,  92  Pac.  70,  125  A.  S.  R.  dall,  42  Kan.  234,  21  Pac  1051,  16  A. 

47;  Jackson  v.  Kiel,  13  Colo.  378,  22  S.  R.  479. 

Pac.  504,  16  A.  S.  R.  207,  6  L.R.A.  7.  McKay  v.  Enid,  26  Okla.  275, 109 

254;  Dantzer  v.  Indianapolis  Union  R.  Pac.  520,  30  L.R.A.(N.S.)  1021. 

Co.,  141  Ind.  604,  39  N.  E.  223,  50  A.  8.  ScrutchBeld  y.  Choctaw,  etc.,  B. 

8.  R.  343,  34  L.R.A.  769.  Co.,  18  Okla.  308,  88  Pac.  1048,  9 

Note:  9  L.R.A.(N.S.)  496.  L.R.A.(N.S.)  496. 

4.  Stoutemyer   v.    Sharp,   89    Ark.  9.  Note:  9  L.R.A.(N.S.)  497. 

175,  116  S.  W.  189,  21  L.R.A.(N.S.)  10.  Foster  Lumber  Co.  v.  Arkansas 

74.  VaUey,  etc.,  R,  Co.,  20  Okla.  583,  95 

Note:  9  L.R.A.(N.S.)  497.  Pac.  224,  100  Pac.  1110,  30 

6.  Little  Rock,  etc.,  R.,  Co.'  v.  New-  (N.S.)  23L 

man,  73  Ark.  1,  83  S.  W.  653,  108  A.  11.  Note:  11  Ann.  Cas.  291. 
S.  R.  17. 
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obebruction  which  materially  interferes  with  or  substantially  impairs 
his  right  of  access,^'  at  least  if  the  value  of  his  property  is  thereby 
depreciated,^'  the  impeding  of  traffic  on  the  street  being  deemed  to 
be  a  property  injury.^^  This  is  often  held  to  be  true  even  though 
the  obstruction  is  at  some  distance  from  such  property,^*  and  the 
means  of  ingress  and  egress  is  not  completely  cut  off.^*  Under  this 
rule,  it  is  immaterial  that  an  obstruction  in  the  street  on  which  his 
property  abuts  is  in  another  block.^^  Generally,  the  mere  fact  that 
ingress  or  egress  is  rendered  more  inconvenient,^^  or  that  the  obstruc- 
tion requires  the  taking  of  a  more  circuitous  route,^*  will  not  sustain 
an  action,  at  least  where  the  property  does  not  abut  on  the  obstructed 
portion  of  the  way.  So,  inconvenience  of  access,  arising  from  obstruc- 
tions in  the  side  of  the  street  remote  from  the  property  obstructed,  is 
damnum  absque  injuria.^^  The  right  of  an  individual  to  redress  for 
an  obstruction  preventing  access  to  his  land  has  been  denied  on  the 
ground  that  he  could  have  removed  the  obstruction,  and  that  his 
damage  consisted  chiefly  in  the  delay .^ 

12.  Dantser  ▼.  Indianapolis  Union  14.  Little  Miami  R.  Co.  ▼.  Naylor, 
R.  Co.,  141  Ind.  604,  39  N.  £.  223,  50  2  Ohio  St.  235,  59  Am.  Dee.  667. 

A.  8.  R.  343,  34  L.R.A.  7tt9;  Slaughter  15.  Dantzer  v.  'Indianapolis  Union 
V.  Meridian  Light,  etc.,  Co.,  95  Miss.  R.  Co.,  141  Ind.  604,  39  N.  E.  223,  50 
251,  48  So.  6,  1040,  25  L.R.A.(N.S.)  A.  S.  R.  343,  34  L.R.A.  769;  O'Brien 
1265  and  note;  Sherlock  ▼.  Kansas  v.  Central  Iron,  etc.,  Co.,  158  Ind.  218, 
City  B.  R.  Co.,  142  Mo.  172,  43  S.  W.  63  N.  E.  302,  92  A.  S.  R.  305,  57 
629,  64  A.  S.  R.  551 ;  Jaynes  v.  Oma-  L.R.A.  508 ;  Tilly  v.  Mitchell,  etc.,  Co., 
ha  St.  R.  Co.,  53  Neb.  631,  74  N.  W.  121  Wis.  1,  98  N.  W.  969, 105  A.  S.  R. 
67,  39  L.R.A.  751 ;  Foster  Lumber  Co.  1007. 
n  Arkansas  Valley,  etc.,  R.  Co.,  20  Note:  9  L.R.A.(N.S.)  497. 
Okla.  583,  95  Pae.  224,  100  Pae.  1110,  16.  Tilly  ▼.  Mitchell,  etc.,  Co.,  121 
30  L.R.A.(N.S.)  231;  Land  ▼.  Idaho,  Wis.  1,  98  N.  W.  969,  105  A.  S.  R. 
etc.,  R.  Co.,  50  Wash.  574,  97  Pae.  665,  1007. 

126  A.  S.  R.  916;  Davis  v.  Spragg,  72       Note:  9  L.R.A.(N.S.)  497. 
W.  Va.  672,  79  S.  E.  652,  48  L.R.A.      17.  Tilly  v.  MitcheU,  etc,  Co.,  121 
(N.S.)  173  and  note;  Tilly  v.  Mitchell,  Wis.  1,  98  N.  W.  969,  105  A.  8.  R. 
etc.,  Co.,  121  Wis.  1, 98  N.  W.  969, 105  1007. 

A.  S.  R.  1007.  18.  Dantzer  ▼•  Indianapolis  Union 

Notes:  8  L.R.A.  832;  25  L.R.A.  R.  Co.,  141  Ind.  604,  39  N.  E.  223,  50 
(N.S.)  1278;  9  L.RJl,(N.S.)  497;  35  A.  S.  R.  343,  34  L.R.A.  769;  Wagner 
L.R.A.(N.S.)  193  et  seq.;  2  Ann.  Cas.  v.  Bristol,  etc.,  R.  Co.,  108  Va.  594,  62 
537;  11  Ann.  Cas.  290;  21  Ann.  Cas.  S.  E.  391,  25  L.R.A.(N.S.)  1278  and 
1379;  Ann.  Cas.  1914C  1132  et  seq.  note. 

13.  Montgomery  V.  Parker,  114  Ala.  Notes:  9  L.R.A.(N.S.)  497;  25 
118,  21  So.  452,  62  A.  S.  R.  95;  Walla  L.R.A.(N.S.)  1267. 

r.  Smith,  167  Ala.  138,  52  So.  320, 140       19.  See  snpra,  par.  194. 

A.  S.  R.  24;  Jaynes  ▼.  Omaha  St.  R.      20.  Indiana,  etc.,  R.  Co.  ▼.  Ebeile, 

Co^  53  Neb.  631,  74  N.  W.  67,  39  110  Ind.  542,  11  N.  E.  467,  59  Am. 

Ij.R.A.  751;  Land  ▼.  Idaho,  etc.,  R.  Rep.    225;    Dantzer    ▼.    Indianapolis 
Co^  50  Wash.  574,  97  Pae.  665,  126  Union  R.  Co.,  141  Ind.  604,  39  N.  E. 
A.  8.  R.  916;  Tilly  v.  MitcheU,  etc,  223,  50  A.  S.  R.  343,  34  L.R.A.  769. 
Co.,  121  Wis.  1,  98  N.  W.  969, 105  A*      1.  Note:  11  Ann.  Cas.  290. 
S,  B.  1067. 
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196.  Interference  with  Light,  Air,  and  View. — ^The  obstruction  of 
an  abutting  owner's  easement  of  light  and  air  is  generally  held  to 
constitute  special  damage  or  injury,*  as  where  the  passage  of  light  or 
air  to  an  adjoining  building  is  obstructed  or  interfered  with  by  a 
structure  erected  in  a  street,'  such  as  an  elevated  railroad,^  or  by  a 
bridge  across  a  street  or  alley.'  The  same  is  true  of  the  pollution  of 
the  air  by  the  operation  of  a  stream  railroad  in  the  street.*  There  is 
conflict  as  to  whether  or  not  the  view  of  a  building  from  the  street 
on  which  it  stands,  when  considered  with  reference  to  its  value  as 
the  means  of  attracting  the  attention  of  passers-by  in  the  street  to 
goods  displayed  in  the  windows,  is  an  easement  of  such  nature  as  to 
entitle  the  owner  or  tenant  of  the  building  to  the  protection  of  a  court 
of  equity.  Some  courts  hold  that  interference  with  the  easement  of 
view  under  such  circumstances  constitutes  special  damage  which  will 
entitle  the  owner  of  the  building  to  an  injunction  '  while  others  deny 
the  right  to  injunctive  relief.®  The  owner  or  occupant  of  property 
may  enjoin  the  owner  of  adjoining  property  from  exhibiting  in  a 
show  case  or  window  abutting  on  the  street  persons  or  things  cal- 
culated to  draw  such  crowds  as  to  interfere  with  the  access  to  the 
plaintiff's  premises  or  with  the  goods  displayed  iji  his  store  windows.* 

197.  Interference  with  Business  and  the  Like. — Interference  with 
an  established  business  is  generally  regarded  as  being  a  special  injury, 
as  where  an  obstruction  entirely  prevents  one  from  carrying  on  a 
business  previously  established,**  or  materially  interferes  with  the 
access  of  customers  to  his  store/*  or  interferes  wilh  or  interrupts  travel 

2.  Davis  V.  Spragg,  72  W.  Va.  672,  Hamin,  56  Minn.  334,  57  N.  W.  1054, 
79  S.  E.  C52,  48  L.RA.(N.S.)  173  and   22  L.R.A.  565. 

note.  7.  Montgomery  First  Nat.  Bank  v. 

3.  Montgomery  First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  32  So.  144,  91  A. 
Tyson,  133  Ala.  459,  32  So.  144,  91  S.  R.  46,  59  L.R.A.  399;  Stetson  v. 
A.  S.  R.  46,  59  L.R.A.  399;  Barrowa  Faxon,  19  Pick.  (Mass.)  147,  31  Am. 
V.  Sycamore,  150  111.  588,  37  N.  E.  Dec.  123;  Biscbof  v.  Mechanics'  Nat 
1096,  41  A.  S.  R.  400,  25  L.R.A.  535.  Bank,  75  Neb.  838,  106  N.  W.  966,  5 

4.  Abendroth  v.  Manhattan  R.  Co.,  L.R.A.(N.S.)  486  and  note;  Davis  v. 
122  N.  Y.  1,  25  N.  E.  496, 19  A.  S.  R.  Spragg,  72  W.  Va.  672,  79  S.  E.  652, 
461,11  L.R.A.  634;  Kane  v.  New  York  48  L.R.A.(N.S.)  173  and  note;  Krueg- 
El.  R.  Co.,  125  N.  Y.  164,  26  N.  E.  er  v.  Wisconsin  Tel.  Co.,  106  Wis.  96, 
278, 11  L.R.A.  640.  81  N.  W.  1041,  50  L.R.A.  298. 

Notes:    25    L.R.A.(N.S.)    1269    et       g.  Note:  5  L.R.A.(N.S.)  487. 

"^r'I-  M     "«    r       i^o  Til   ^^a  OT       ^-  Qr^en*  «*«•»  Co.  V.  Thresher,  235 

V  F  i^n  Ii  A   q'^Ti  qn   94^ii  A    P^'  ^t-  169,  83  Atl.  711,  Ann.  Cas. 
N.  ifi.  oaO,  41  A.  S.  n.  oil,  24  Li.n.A.    loion  ioin      ^      4^ 
406;Townsendv.  Epstein,  93  Md.  537,  -^y^^^l^i"  and  note. 

49  AU.  629,  86  A.  Si  R.  441,  52  L.R.a!   ^  ^^•,?r'°^'^|'/^'-;  ^'  ^^'  I'  ^^I 
409.  dey,  112  Ga.  604,  37  S.  E.  .888,  62 

Note:  23  L,R.A.(N.S.)  159.  L.R.A.  396;  Viebahn  v.  Crow  Wing 

6.  Adams  v'.  Chicago,'etc.,  R.  Co.,  39   County,  96  Minn.  276, 104  N.  W.  1089, 

Minn.  286,  39  N.  W.  629,  12  A.  S.  R.   3  L.R.A.(N.S.)  1126. 

644,    1    L.R.A.    493;    Gastafson    v.       11.  Brunswick,  etc.,  R.  Co.  ▼.  Har- 
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in  front  of  his  place  of  bu8ines8>^*  or  diverts  it  to  the  other  side  of  the 
street.^'  It  has  been  held  that  the  construction  of  a  permanent  public 
improvement^  such  as  a  tunnel  and  its  approaches  in  the  street  on 
which  a  lot  abuts,  whereby  pedestrian  travel  is  diverted  in  other  direc- 
tions, constitutes  special  damages  to  the  owner  not  suffered  in  common 
with  the  general  public.^*  It  has  also  been  held  that  the  loss  of 
tenants  is  an  injury  which  differs  not  merely  in  degree,  but  in  kind., 
from  that  suffered  by  the  public.^*  But  there  is  authority  to  the 
effect  that  interference  with  an  established  business  does  not  con- 
stitute special  injury.**  So  it  has  been  held  that  one  cannot  recover 
on  the  theory  that  he  has  lost  prospective  customers  who  might  have 
come  to  and  stopped  at  his  shop  but  for  the  obstruction.*^  And  the 
congregation  of  solicitors,  hotel  runners,  and  drivers  of  vehicles  on 
the  street  in  front  of  a  railroad  station,  though  constituting  a  nuisance 
to  the  public,  if  it  does  not  interfere  with  the  railroad  company  in 
the  discharge  of  its  duties  is  not  a  nuisance  to  the  company  for  which 
it  can  obtain  an  injunction,  although  it  may  remotely  affect  the  com- 
pany's business  by  causing  annoyance  to  its  passengers.**  It  has 
also  been  held  that  a  person  does  not  sustain  a  special  injury,  which 
will  give  him  a  right  of  action  against  a  city  on  account  of  defects  in 
tl^at  part  of  a  street  leading  to  his  warehouse,  by  reason  of  the  fact  that 
his  business  suffers  from  the  bad  condition  of  the  pavement,  and  his 
horses  become  strained  and  broken  down  and  his  trucks  racked  and 
worn  in  consequence  thereof.** 

198.  Action  for  Damages.— While  there  are  some  early  cases  to  the 
effect  that  indictment  and  not  a  private  action  is  the  proper  remedy 
for  obstructing  a  street  or  highway,^*  and  it  has  been  held  that  the 
president  and  trustees  of  an  incorporated  village  have  no  such  posses- 
sory right  in  streets  as  would  entitle  them  to  maintain  trespass  clausum 
fregit  in  regard  thereto,*  it  is  now  generally  held  that  if  a  town  or 

dey,  lisr  Ga.  604,  37  S.  E.  888,  52  16.  Notes:  3  L.R.A.(N;S.)  1127;  13 
L..RA.  396.  L.R.A.(N.S.)  254  et  seq. 

Notes:  13  L.R.A.(N.S.)  253  et  seq.;  17.  Liermann  v.  Milwaukee,  132 
11  Ann.  Cas.  292.  Wis.  628,  113  N.  W.  65,  13  L.R.A. 

12.  Duy  V.  Alabama  Western  R.  Co.,   (N.S.)  253. 

175  Ala.  162,  57  So.  724,  Ann.  Cas,  18.  Pittsburgh,     etc.,     R.     Co.     ▼. 

1914C  1119;  Braner  v.  Baltimore  Re-  Cbeevers,  149  HI.  430,  37  N.  £.  49,  24 

frigerating,  etc.,  Co.,  99  Md.  367,  58  L.R.A.  156. 

Atl.  21,  105  A.  S.  R.  304,  66  L.R.A.  19.  Megargee  ▼.   Philadelphia,   153 

403.  Pa.  St  340,  25  Atl.  1130,  19  L.R.A. 

13.  Callanan  ▼.  Oilman,  107  N.  Y.  221. 

360,  14  N.  E.  264,  1  A.  S.  R.  831;  20.  Georgetown  St.  Com'rs  ▼.  Tay- 
Flynn  v.  Taylor,  127  N.  Y.  596,  28  N.  lor,  2  Bay  (S.  C.)  282,  1  Am.  Dec 
B.  418,  14  L.R.A.  656.  647. 

14.  Fitzer  v.  St.  Paul  City  R.  Co.,  1,  Conner  v.  New  Albany,  1  Blackf . 
105  Minn.  221,  117  N.  W.  434,  127  (Ind.)  88,  12  Am.  Dec.  207.  As  to 
A.  S.  R.  557,  18  L.R.A.(N.S.)  268.       ejectment    to    recover    possession    of 

15.  Note:  11  Ann.  Cas.  292.  highway,  see  supray  par.  159. 
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other  municipality  which  is  bound  to  maintain  a  highway  suffers 
special  damage  from  a  nuisance  thereon,  it  may  recover  the  same 
against  the  person  maintaining  it.*  A  private  corporation  or  an 
individual  who  sustains  a  special  injury  by  reason  of  the  obstruction 
of  a  street  or  highway  may  maintain  an  action  at  law  for  the  dam- 
ages so  sustained,  though  the  obstruction  also  constitutes  a  public 
nuisance,'  nor  is  it  necessary  first  to  seek  an  abatement  of  the  nuisance 
before  suing  for  damages.*  So,  a  traveler  who  sustains  a  direct  injury 
to  his  person  or  property  by  reason  of  an  obstruction  or  defect  therein 
may  maintain  an  action  for  damages.'  The  statute  of  limitations 
begins  to  run  against  a  right  of  action  to.  recover  for  the  injury 
inflicted  upon  abutting  property  by  the  erection  of  a  permanent  struc^ 
ture  in  the  street,  at  the  time  the  structure  is  completed  and  the  perma- 
nent injury  inflicted.*  Since  the  gist  of  the  action  is  the  peculiar 
private  injury  sustained  by  the  plaintiff,'  special  injury  must  be 
alleged.*  The  entire  claim  is  for  special  damages,  and  if  none  are 
averred,  nominal  or  general  damages  will  not  be  presumed  from  the 
mere  wrongful  act  alleged.*    As  in  other  cases,  it  is  not  sufficient  to 

2.  Charlotte  v.  Pembroke  Iron  on,  19  Pick.  (Mass.)  147,  31  Am.  Dee. 
Works,  82  Me.  391,  19  Atl.  902,  8  123  and  note;  Thayer  v.  Boston,  19 
L.R.A.  828.  Pick.  (Mass.)  511,  31  Am.  Dec  157; 

3.  Walls  V.  Smith,  167  Ala.  138,  52  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am. 
So.  320,  140  A.  S.  R.  24 ;  Duy  V.  Ala-  Rep.  603;  Staton  v.  Atlantic  Coast 
bama  Western  R.  Co.,  175  Ala.  162,  57  Line  R.  Co.,  147  N.  C.  428,  61  S.  B. 
So. '724,  Ann.  Cas.  1914C  1119  and  465,  17  L.R.A.(N.S.)  949;  Knowles  v. 
note;  Cushing-Wetmore  Co.  v.  Gray,  Pennsylvania  R.  Co.,  175  Pa.  St.  623, 
152  Cal.  118,  92  Pac.  70, 125  A.  S.  R.  34  AU.  974,  52  A.  S.  R.  860. 

47;  Jackson  ▼.  Kiel,  13  Colo.  378,  22  Notes:  25  Am.  Rep.  534  et  seq.;  18 

Pac.  504,  16  A.  S.  R.  207  and  note,  6  L.R.A.  154  et  seq.;  47  L.R.A.(N.S.) 

L.R. A.    254    and    note ;    Gardner    v.  821 ;  12  Ann.  Cas.  25. 

Rhpdes,  114  Ga.  929,  41  S.  E.  63,  57  4.  Cushing-Wetmore    Co.   v.    Gray, 

L.R.A.  749 ;  Morrison  v.  Hinkson,  87  152  Cal.  118,  92  Pac  70,  125  A.  S.  R. 

111.  587,  29  Am.  Rep.  77;  Martin  v.  47. 

Bliss,  5  Blackf.    (Ind.)   35,  32  Am.  5.  See  infra,  par.  256  et  seq. 

Dec.  52 ;  Wabash,  etc.,  Canal  ▼.  Spears,  6.  De  Geofroy  v.  Merchants'  Bridge 

16  Ind.  441,  79  Am.  Dec.  444;  Cum-  Terminal  R.  Co.,  179  Mo.  698,  79  S, 

mins  V.  Seymour,  79  Ind.  491,  41  Am.  W.  386,  101  A.  S.  R.  524,  64  L.R.A. 

Rep.  618;  Cleveland,  etc.,  R.  Co.  v.  959. 

Wyant,  114  Ind.  525,  17  N.  E.  118,  5  7.  Walls  v.  Smith,  167  Ala.  138,  52 

A.  S.  R.  644;  Stephens  v.  Deickman,  So.  320,  140  A.  S.  R.  24;  Barrows  r. 

158  Ky.  337, 164  S.  W.  931,  51  L.R.A.  Sycamore,  150  111.  588,  37  N.  E.  1096, 

(N^.)   309;  Cole  v.  Sprowl,  35  Me.  41  A.  S.  R.  400,  25  L.R.A.  535.    See 

161,  56  Am.  Dec.  696;  Brown  v.  Wat-  also  supra,  par.  192. 

son,  47  Me.  161,  74  Am.  Dec.  482;  8.  Barrows   v.    Sycamore,   150   TIL 

Bembe  v.  Anne  Arundel  County,  94  588,  37  N.  E.  1096,  41  A.  S.  R.  400,  25 

Md.  321,  51  Atl.  179,  57  L.R.A.  279;  L.R.A.  535;  Houck  v.  Wachter,  34  Md. 

Brauer  v.  Baltimore  Refrigerating,  etc.,  265,  6  Am.  Rep.  332. 

Co.,  99  Md.  367,  68  Atl.  21,  105  A.  S.  Note :  28  Am.  Dec.  306. 

R.  304,  66  L.R.A.  403 ;  Kirby  v.  Boyl-  9.  Walls  v.  Smith,  167  Ala.  138,  62 

ston  Market  Ass'n,  14  Gray  (Mass.)  So.  320, 140  A.  S.  R.  24. 

249,  74  Am.  Dec.  682;  Stetson  v.  Faz- 
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allege  special  injury  by  way  of  conclusion  merely,  but  the  facts  fiibow- 
ing  that  it  has  resulted  or  will  result  from  the  acts  complained  of  must 
be  set  out.^® 

199.  Measure  and  Elements  of  Damage. — ^The  measure  of  damages 
is  the  difference  in  rental  value  of  property,  occasioned  by  the  obstruc- 
tion," or,  in  some  cases,  the  depreciation  in  the  market  value.** 
Injury  to  business  is  a  proper  element  of  damage,^'  and  generally,  a 
recovery  may  be  had  for  loss  of  profits,  provided  they  are  capable  of 
proper  proof  and  are  not  merely  conjectural  or  speculative,  though 
some  courts  hold  that  they  are  too  remote.*^  It  has  been  held  that 
to  show  the  amount  of  such  loss,  receipts  from  the  business  after  the 
street  was  reopened  may  be  compared  with  those  while  it  was  closed, 
the  length  of  time  to  be  covered  by  such  inquiry  resting  largely  in 
the  discretion  of  the  trial  court.**  On  the  other  hand,  it  has  been 
held  that  damages  for  loss  of  business,  the  employment  of  extra  teams 
and  employees,  and  the  building  of  a  new  road,  are  too  speculative  and 
remote  to  be  recovered  in  an  action  for  damages  occasioned  by  the 
obstruction  of  a  highway  and  the  consequent  interference  with  the 
plaintiff's  business,  since  they  amount  to  nothing  more  than  a  claim 
for  the  profits  of  the  business  which  might  have  been  done  without 
such  additional  aids,  but  for  the  obstruction.**  A  corporation  seeking 
to  recover  damages  on  the  ground  that  the  obstruction  cut  off  access 
to  its  property  and  destroyed  its  business  cannot  recover  for  the  value 
of  the  time  of  its  officers  on  the  ground  that  such  time  was  wholly 
occupied  in  defending  the  corporation  against  the  attacks  of  the  de- 
fendant and  in  preparation  for  the  trial  of  the  action,  where  there  is 
also  a  recovery  for  loss  of  profits,  expenses  incurred,  and  the  injury 
to  plaintiff  resulting  from  the  obstruction.*'  In  estimating  damages 
to  a  lot  caused  by  the  construction  and  maintenance  of  a  railway 
in  the  street  in  front  of  the  premises,  but  beyond  the  center  line  thereof, 
only  such  injuries  to  the  property  should  be  considered  as  proximately 
result  from  interference  with  the  appurtenant  easement  for  purposes 

10.  Barrows  ▼.  Sycamore,  150  HI.       See  also  Eminent  Domain,  vol.  10, 
688,  37  N.  E.  1096,  41  A.  S.  R.  400,  p.  115-117. 

25  L.R.A.  535.  See  generally  Plead-  13.  Brunswick,  etc.,  R.  Co.  v.  Har- 
i»a.  dey,  112  Oa.  604,  37  S.  E.  888,  52 

11.  Jackson  ▼.  Kiel,  13  Colo.  378,  22  L.R.A.  396. 

Pac.  604,  16  A.  S.  B.  207,  6  L.R.A;  14.  Note:  Ann.  Cas.  1914C  1135. 

264;    Chesapeake,    etc.,    Tel.    Co.    v.  15.  Lund  v.  St.  Paul,  etc.,  R.  Co.,  31 

Mackenzie,  74  Md.  36,  21  AtL  690,  28  Wash.  286,  71  Pac.  1032,  96  A.  S.  E. 

A.  S.  R.  219.  906,  61  L.R.A.  506. 

Note:  Ann.  Cas.  1914C  1135.  16.  Walls  v.  Smith,  167  Ala.  138,  52 

12.  Chesapeake,    etc.,    Tel.    Co.    v.  So.  320,  140  A.  S.  R.  24. 
Mackenzie,  74  Md.  36,  21  Atl.  690,  28  17.  Cushing-Wetmore  Co.  v.  Gray, 
A.  S.  R.  219.  152  Cal.  118,  92  Pac.  70, 125  A.  S.  R. 

Note:  Ann.  Cas.  1914C  1135,  47. 
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of  access,  light  and  air  which  the  owner  has  in  that  part  of  the  street.** 
The  plaintiff  is  not  entitled  to  be  compensated  for  being  permanently 
deprived  of  a  way  of  ingress  and  egress  to  and  from  his  property,  when 
as  a  matter  of  fact  that  injury  was  only  temporary  and  has  ceased  to 
exist  before  the  trial  of  the  cause.  Hence,  in  such  a  case,  the  defendant 
may  show  that  since  the  institution  of  the  action  another  street  has 
been  established  and  opened  by  the  defendant  which  furnishes  the 
plaintiff  as  good  a  way  of  egress  and  ingress  as  he  had  before,  or  a 
better  way.**  Punitive  damages  may  be  recovered  where  the  obstruc- 
tion is  wilful  and  unnecessary,  and  of  such  character  and  duration  as 
argues  a  culpable  indifference  to  the  rights  of  the  public  and  a  willing- 
ness to  subject  travelers  to  a  long  and  vexatious  delay .^* 

200.  Remedy  of  State  or  Municipality  in  Equity. — ^Injunction 
ordinarily  lies  at  the  suit  of  the  proper  public  officers  to  prevent  the 
creation  of  an  obstruction  in  a  public  highway  or  street  which  amounts 
to  a  public  nuisance,  or  to  compel  its  abatement.*  It  seems  to  be 
generally  held  that  the  state  may  maintain  a  bill  to  abate  a  nuisance 
in  a  city  street,  or  to  enjoin  its  creation ;  •  this  for  the  reason  that 
streets  are  highways  for  the  use  of  the  public  generally  and  not  of 
the  inhabitants  of  the  city  alone.'  So,  it  has  been  held  that  a  county 
attorney  has  power  to  bring  a  suit  in  the  name  of  the  state  to  enjoin 
obstructions  to  travel  on  a  public  highway  without  authority  from 
the  board  of  county  commissioners,  and  notwithstanding  the  disin- 
clination or  refusal  of  the  local  highway  officers  to  move  in  the  mup- 
ter>  Some  cases,  however,  seem  to  admit  the  inference  that  the  state 
may  intervene  to  have  such  a  nuisance  abated  or  its  continuance  en- 
joined only  where  it  cannot  be  abated  or  enjoined  with  equal  facility 
by  the  municipality.*  As  a  general  rule,  municipal  and  quasi  munic- 
ipal corporations  have  power  to  maintain  such  actions  as  may  be 
appropriate  to  prevent  or  abate  nuisances  destructive  of  public  high- 
ways or  render  them  useless,  and  hence  may  invoke  the  aid  of 
equity  for  that  purpose.*    The  public  may  institute  proceedings  for 

18.  Lamm  v.  Chicago,  etc.,  R.  Co.,  York,  14  N.  Y.  506,  67  Am.  Dec.  186 
45  Minn.  71,  47  N.  W.  455,  10  L.R.A.  and  note;  Reimer's  Appeal,  100  Pa.  St. 
268.  182,  45  Am.  Rep.  373. 

19.  Basic  City  v.  Bell,  114  Va.  157,  Notes:  12  Ann.  Cas.  25;  Ann.  Cas. 
76  S.  E.  336,  Ann.  Cas.  1914A  1031.  1914D  354. 

20.  Note:  Ann.  Cas.  1914C  1135.  3.  Alabama  Western  R.  Co.  ▼.  State, 
See  generally  Damlages,  vol.  8,  pp.  155  Ala.  491,  46  So.  468, 16  Ann.  Cas. 
585-588.                                                  '485  and  note,  19  L.R.A,(N.S.)   1173 

1.  Smith  V.  McDowell,  148  Til.  51,  and  note. 

35  N.  E.  141,  22  L.R.A.  393;  Flynn  v.  4.  Eble  v.  State,  77  Kan.  179,  93 

Taylor,  127  N.  Y.  596,  28  N.  E.  418, 14  Pac.  803,  127  A.  S.  R.  412. 

L,R.A.  556.  5.  Note:  16  Ann.  Cas.  487. 

Notes :  8  L.R.A.  831 ;  42  L.R.A.  814 ;  6.  Montgomery  Firat  Nat.  Bank  v. 

12  Eng.  Ral.  Cas.  569.  Tyson,  133  Ala.  459,  32  So.  144,  91 

2.  State  V.  Mobile,  5  Port.  (Ala.)  A.  S.  R.  46,  59  L.R.A.  399;  People  v. 
279,  30  Am.  Dec.  564;  Davis  v.  New  HoUaday,  93  Cal.  241,  29  Pac.  54,  27 
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the  abatement  or  prevention  of  the  nuisance  by  ita  authorized  public 
officers,  irrespective  of  the  question  of  pecuniary  damages.  It  does 
not  seem  to  be  necessary  when  the  erection  is  itself  an  invasion  of  the 
public  right — that  is,  where  it  is  a  nuisance  per  se— that  the  fact 
should  be  established  at  law,  preliminary  to  the  jurisdiction  by  injunc- 
tion, since  the  public  is  entitled  to  the  speediest  and  most  effectual,  way 
to  prevent  the  threatened  invasion  of  its  rights.^  And  it  is  not  material 
that  the  statute  provides  a  remedy  at  law.^  But  equity  will  not,  at  the 
suit  of  the  municipality,  enjoin  the  digging  of  a  trench  to  lay  a  water 
main  across  a  street  under  legislative  authority,  where  there  is  no 
proof  that  the  free  use  of  the  street  will  permanently  be  interfered 
with,  or  that  any  irremediable  injury  will  be  inflicted  thereby.*  And 
in  exceptional  cases  relief  will  be  denied  on  the  ground  that  the 
municipality  is  estopped  to  complain,  as  where  the  existence  of  the 
alleged  street  is  very  doubtful  and  its  obstruction  with  valuable  private 
improvements  has  long  been  acquiesced  in.^*  Where  the  defendant 
himself  creates  or  is  the  author  of  the  nuisance,  a  notice  or  request 
to  him  to  remove  it  is  not  a  condition  precedent  to  the  maintenance 
of  a  suit  to  abate  it,  especially  where  he  has  constructive  notice  of 
the  street  line  by  reason  of  the  recorded  plat  and  the  description  of 
the  property  in  his  contract.^^  A  demand  by  a  municipal  corporation 
which  has  given  an  illegal  permit  to  maintain  a  structure  on  the  side- 
walk, that  it  be  removed,  is  sufficient  notice  of  revocation  of  the 
permit** 

A.  S.  R.  186;  Bnrling^ton  v.  Schwarz-  phone  Co.,  102  Wis.  604,  78  N.  W. 

man,   52    Conn.    181,   52   Am.    Bcp.  735,  44  L.R.A.  565  and  note. 

571;   Augrusta  v.  Reynolds,  122   Ga.  Notes:  6  L.R.A.  161,  162;  8  L.n.A. 

754,  50  S.  £.  998,  106  A.  8.  R.  147,  831;  39  Lit. A.  650  et  seq.;  42  LJi.A. 

69  L.R.A.  564;  Valparaiso  v.  Bozartb,  814. 

153  Ind.  536,  55  N.  £.  439,  47  L.R.A.  7.  Smith  v.  McDowell,  148  UL  51, 

487;  Bangor  Tp.  v.  Bay  City  Trae-  35  N.  E.  141,  22  L.R.A.  393. 

iion,  ete.,  Co.,  147  Mich.  165,  110  N.  8.  Bangor  Tp.  v.  Bay  City  Traction, 

W.  490,  118  A.  S.  R.  546,  11  Ann.  etc.,  Co.,  147  Mich.  165,  110  N.  W. 

Cas.  293,  7  L.R.A.(N.S.)  1187;  Can-  490,  118  A.  S.  R.  546,  11  Ann.  Cas. 

ton  V.  Canton  Cotton  Warehouse  Co.,  293,  7  L.R.A.(N.S.)  1187. 

84  Miss.  268,  36  8o.  266,  105  A.  8.  R.  9.  Canton  v.  Canton  Cotton  Ware- 

428,   65   L.R.A.   561;   Haverstraw   v.  house  Co.,  84  Miss.  268,  36  So.  266, 

Eckerson,  192  N.  Y.  54,  84  N.  E.  578,  105  A.  S.  R.  428,  65  L.R.A.  561. 

20  L.R.A.(N.S.)   287;  New  York  v.  10.  Portland      v.      Inman-Poulsen 

Rice,  198  N.  Y.  124,  91  N.  E.  283,  28  Lumber  Co.,  66  Ore.  86,  133  Pac.  829, 

L«.RJL.(N.S.)     375;     Moundsville     v.  Ann.    Cas.    1915B    400,    46    L.R.A. 

Ohio  River  R.  Co.,  37  W.  Va.  92,  16  (N.S.)  1211.    See  supra,  par.  59. 

S.  £.  514,  20  L.R.A.  161  and  note;  11.  Valparaiso  v.  Bozarth,  153  Ind. 

Teass  v.  8t  Albans,  38  W.  Va.  1,  17  536,  55  N.  E.  439,  47  L.RJL.  487.    See 

S.  E.  400, 19  L.R.A.  802,  overruled  on  generally  Nuisances. 

jmother  point  by  Ralston  ▼.  Weston,  12.  New  York  v.  Rice,  198  N.  Y. 

46  W.  Va.  544,  33  8.  E.  326,  76  A.  S.  124,  91  N.  E.  283,  28  L.R.A.tN.8.> 

B.  834;  Marshiield  v.  Wisconsin  Tele-  375. 
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201.  Remedy  ef  Individuals  in  Equity. — A  private  dtizen  who 
sustains  a  speoal  injury  thereby  may  maintain  a  suit  in  equity  to 
enjoin  the  erection  or  maintenance  of  an  obstruction  in  a  street  or 
highway,  though  it  constitutes  a  private  nuisance.^'  This  right,  of 
course,  is  subject  to  the  general  rule  that  equity  will  not  intervene 
except  to  prevent  irreparable  injury .^^  But  irreparable  injury  in 
this  connection  does  not  necessarily  mean  that  the  injury  complained 
of  is  beyond  the  possibility  of  compensation  in  damages,  nor  that  it 
must  be  very  great,  and  the  fact  that  no  actual  damages  can  be  proved, 
so  that  in  an  action  at  law  a  jury  could  award  nominal  damages  only, 
is  sufficient  reason  why  a  court  of  equity  should  interfere  by  injunc- 
tion when  the  nuisance  is  continuous.^*  So,  if  the  nuisance  is  not 
permanent,  and  the  damages  caused  thereby  are  not  recoverable  in 
one  action,  but  would  require  successive  actions,  the  injured  party 

13.  Montgomery  First  Nat  Bank  v.  etc.,  Co.  v.  Thresher,  235  Pa.  St.  169, 

Tyson,  133  Ala.  459,  32  So.  144,  91  83  Atl.  711,  Ann.  Caa.  1913D   1210 

A.  S.  R.  46,  59  L.R.A.  399;  Field  v.  and  note;  Dooly  Block  v.  Salt  Lake 

Barling,  149  111.  556,  37  N.  E.  850,  Rapid  Transit  Co.,  9  Utah  31,  33  Pac. 

41    A.    S.    R.   311,   24   L.R.A.   406;  229,  24  LJRJL.  610;  Cereghino  v.  Ore- 

Thompson  v.  Mahoney,  199  111.  276,  gon  Short  Line  R.  Co.,  26  Utali  467, 

65  N.  E.  236,  93  A.  S.  R.  133;  White  73  Pac.  634,  99  A.  S.  R.  843;  Smith 

V.  Flannigan,  1  Md.  525,  54  Am.  Dec.  v.   Mitchell,  21  Wash.  536,  58  Pac. 

668  and  note;  Townsend  v.  Epstein,  667,  75  A.  S.  R.  858;  Davis  v.  Spragg, 

93  Md.  537,  49  AW.  629,  86  A.  S.  R.  72  W.  Va.  672,  79  S.  E.  652,  48  L.R.A. 

441,  52  L.R.A.  409;  Braner  v.  Balti-  (N.S.)  173;  Chaplin  v.  Westminster, 

more  Refrigerating,  etc.,  Co.,  99  Md.  [1901]  2  Ch.  329,  70  L.  J.  Ch.  679, 

367,  58  Atl.  21,  105  A.  S.  R.  304,  60  65  J.  P.  661,  49  W.  R.  586,  85  L.  T. 

L.R.A.  403;  Oustafson  v.  Hamm,  56  N.  6.  88,  17  Times  L.  Rep.  576,  4 

Minn.  334,  57  N.  W.  l654,  22  L.R.A.  British  Rul.  Cas.  618. 

565;   Sehopp  v.  St.  Louis,  117  Mo.  Notes:  52  Am.  Rep.  574  et  seq.;  6 

131,  22  S.  W.  898,  20  L.R.A.  783;  L.R.A.  255;  7  L.R.A.  549;  8  L.R.A. 

Sherlock  v.  Kansas  City  B.  R.  Co.,  831  et  seq.;  7  L.R.A.(N.8.)  72  et  seq.; 

142  Mo.  172,  43  S.  W.  629,  64  A.  S.  29  L.R.A.(N.6.)  643;  35  L.RJL(N.S.) 

R.   551;   Bischof  v.  Merchants'   Nat.  195;  Ann.  Cas.  1914D  354. 

Bank,  75  Neh.  838,  106  N.  W.  966,  5  See  generally   InjUNcnovs;  Kui- 

L.R.A.(N.S.)  486;  Davis  v.  New  York,  sancbs. 

14  N.  Y.  506,  67  Am.  Dec.  186  and  14.  Montgomery  First  Nat  Bank  ▼. 

note;  Milhaa  v.  Sharp,  27  N.  Y.  611,  Tyson,  133  Ala.  450,  32  So.  144,  01 

84  Anu   Dee.   314;   DeWitt  v.   Van-  A.  S.  R.  46,  59  L.R.A.  399;  Penn  Mut 

Schoyk,  110  N.  Y.  7,  17  N.  E.  425,  life  Ins.  Co.  v.  Heiss,  141  III.  35,  31 

6  A.  S.  R.  343;  Flynn  v.  Tayloir,  127  N.  E.  138,  33  A.  8.  R,  273,  16  L.R.A. 

N.  Y.  596,  28  N.  E.  418,  14  L.R.A.  516;  Davis  v.  New  York,  14  N.  Y. 

556;   Pennsylvania  R.   Co.  v.  Angel,  506,  67  Am.  Dec.  186  and  note;  Mil- 

41  N.  J.  Eq.  316,  7  Atl.  432,  56  Am.  haa  v.  Sharp,  27  N.  Y.  611,  84  Am. 

Rep,  1 ;  Butler  v.  F,  R.  Penn  Tobacco  Dec.  314. 

Co.,  152  N.  C.  416,  68  S.  E.  12,  136  Notes:  52  Am.  Rep.  576  et  seq.;  7 

A.  S.  R.  831;   Crawford  v.  Marion,  L.R.A«   649;    7   L.R.A.(N.S.)    78   et 

154  N.  C.  73,  69  S.  E.  763,  35  L.R.A.  aeq. 

(N.S.)  193  and  note;  Morse  v.  Whit-  15.  Field  v.  Barling,  149  HI.  556, 

comb,  54  Ore.  412,  102  Pac.  788,  103  37  N.  E.  850,  41  A.  S.  R.  311,  24 

Pac.  775,  135  A.  S.  R.  832;  Green,  L.R.A.  406. 
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has  no  adequate  remedy  at  law.^*  Irreparable  injury  may  follow 
from  obstruction  of  a  city  street  which  would  not  ensue  in  case  of 
a  country  road.^'  Where  the  statute  does  not  entitle  one  as  a  matter 
of  right  to  have  a  particular  street  opened  by  direction  of  corpo- 
rate authorities,  it  cannot  properly  be  urged  that  a  bill  for  such 
relief  is  open  to  the  objection  that  the  complainant  has  a  remedy 
with  the  municipal  authorities.^^  It  is  no  objection  to  the  granting 
of  an  injunction  that  the  threatened  injury  has  not  yet  occurred  if 
it  must  necessarily  result  from  the  acts  contemplated  by  the  defend- 
ant.^* Nor  need  the  actual  creation  of  the  obstruction  be  awaited 
before  the  awarding  of  an  injunction  where  the  intention  to  create  it  is 
not  denied.*^  Neither  is  the  complaining  party  required  first  to  apply 
to  the  municipal  authorities  for  relief  before  bringing  suit.^  Some 
courts  hold  that  to  warrant  relief  in  equity  the  damage  must  be  sub- 
stantial and  serious,  affecting  the  substance  and  value  of  the  com- 
plaining party's  estate;  but  it  is  held  to  be  no  defense  that  the  com- 
plaining party  maintains  a  similar  nuisance  in  front  of  his  own 
premises,  or  that  he  is  actuated  by  motives  of  personal  spite.*  Apply- 
ing the  general  rule,  it  has  been  held  that,  at  the  instance  of  an  abut- 
ting owner,  equity  will  enjoin  a  municipality  from  unlawfully  erecting 
public  buildings  or  works  in  a  street,  and  will  compel  the  removal 
of  80  much  thereof  as  is  erected  after  the  commencement  of  the  suit.* 
So,  it  has  been  held,  an  injunction  will  be  granted  to  prevent  one 
from  closing  up  a  highway  between  his  own  land  and  that  of  the 
plaintiff,  and  the  opening  of  another  road  on  plaintiff's  land  adjacent 
to  that  so  closed  up,  although  the  damage  sustained  or  apprehended 
oould  be  satisfied  by  a  pecuniary  award,  both  to  prevent  a  multiplicity 

lof  suits  and  because  the  new  way,  when  completed,  will  be  a  cloud  on 
the  plaintiff's  title.^    And  a  mandatory  injunction  to  compel  the  re- 

T  moval  of  a  trolley  pole  may  be  granted  when  the  pole  is  necessarily 
placed  in  front  of  the  plaintiff's  property,  for  the  purpose  of  annoying 
him  and  to  injure  his  property.*    It  has  been  held  that  an  injunction 

!     16.  Bischof     ▼•     Merchants'     Nat.  Tyson,  133  Ala.  459,  32  So.  144,  91 

Bank,  75  Neb.  838,  106  N.  W,  996,  6  A.  S.  R.  46,  59  L.R.A.  399. 

1JI.A.(N.S,)  486.  2.  Davis  v.  Spragg,  72  W.  Va.  672, 

17.  White  V.  Flannigan,  1  MA  525,  79  S.  E.  652,  48  LR.A.(N.S.)  173. 
64  Am.  Dec.  668.  3.  McIIhinny  v.  Trenton,  148  Mich. 

18.  White  V.  Flannigan,  1  Md.  525,  380,  lU  N.  W.  1083, 118  A.  S.  R.  583, 
54  Am.  Dec.  668.  12  Ann.  Caa.  23  and  note,  10  L.R.A. 

19.  Sherlock  v.  Kansas  City  B.  R.  (N.S.)  623. 

Co.,  142  Mo.  172,  43  S.  W.  629,  64  Note:  21  Ann.  Cas.  1073. 

A.  S.  R.  551.  4.  DeWitt  v.  VanSchoyk,  110  N.  Y. 

20.  Brauer  v.  Baltimore  Refrigerat-  7, 17  N.  E.  425,  6  A.  S.  R.  342. 
ing,  etc.,  Co.,  99  Md.  367,  58  AU.  21,  6.  Snyder   v.   Ft.   Madison    St.   R 
105  A.  S.  R.  304,  66  L.R.A.  403.  Co.,  105  la.  284,  75  N.  W.  179,  41 

1.  Montgomery  First  Nat.  Bank  v.  L.R.A.  345. 
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will  not  issue  where  the  balance  of  inconveniencee  would  preponderate 
in  favor  of  the  defendant.* 

202.  Procedure  in  Injunction  Suits. — ^As  in  other  cases,  injunctive 
relief  will  be  granted  only  when  application  therefor  is  seasonably 
made.^  But  mere  delay  by  the  complaining  party  in  asserting  his 
right  will  not  necessarily  preclude  relief  by  way  of  injunction,  but 
there  must  also  be  shown  a  change  in  the  situation  of  the  parties, 
whereby  the  one  has  been  put  in  a  worse  condition  by  the  delay  of 
the  other.^  An  allegation  that  plaintiff  will  be  damaged  in  a  certain 
sum  by  a  building  already  erected  which  obstructs  his  use  of  a  road, 
without  any  allegation  that  any  other  or  further  act  to  his  damago 
is  threatened,  or  that  defendant  is  not  responsible  for  that  sum,  or 
that  there  will  be  any  extraordinary  impediment  in  the  way  of  recover- 
ing that  sum  by  an  action  at  law,  is  not  sufficient  to  justify  a  man- 
datory preliminary  injunction.*  An  action  to  restrain  one  from 
obstructing  a  highway,  in  which  no  damages  are  alleged  or  sought, 
is  equitable  in  its  nature,  and  it  is  proper  to  deny  the  defendant's 
demand  for  a  jury  trial  therein,  though  a  jury  may  be  impaneled  as 
advisory  merely.**  The  fact  that  a  decree  directing  the  removal  of 
an  obstruction  is  based  on  a  consent  verdict  does  not  prevent  the  de- 
fendant from  having  the  same  set  aside  where  the  maintenance  of 
the  obstruction  is  subsequently  rendered  lawful  by  the  vacation  of 
the  street.**  A  decree  enjoining  the  unreasonable  obstruction  of  a 
street  or  sidewalk  by  an  abutting  owner  for  the  purpose  of  loading 
and  unloading  goods  should  not  prevent  the  defendant  from  making 
any  use  whatever  of  the  obstruction,  but  should  be  limited  to  restrain- 
ing him  from  unnecessarily  or  unreasonably  obstructing  such  side- 
walk, or  from  unnecessarily  or  unreasonably  hindering  or  preventing 
plaintiff,  or  his  employees,  servants,  and  customers,  from  having  the 
convenient  use  of  and  passage  along  the  sidewalk.** 

203.  Abatement  by  Public  Authorities. — Generally,  the  public 
authorities  may  order  the  removal  of  obstructions  in  a  street  or  high- 
way,** or  may  summarily  remove  obstructions  which  are  nuisances.** 

6.  Note:  7  L.R.A.(N.S.)  80.  See  son,  121  Ga.  399,  49  S.  E.  312,  104 
generally,  Injukctions.  A.  S.  R.  156,  2  Ann.  Cas.  83. 

7.  VVolfard  v.  Fisher,  48  Ore.  479,  12.  Callanan  v.  Oilman,  107  N.  Y. 
84  Pac.  850,  87  Pac.  530,  7  L.R.A.  360,  14  N.  E.  264,  1  A.  S.  R.  831; 
(N.S.)  991.  Flynn  v.  Taylor,  127  N.  Y.  596,  28 

8.  Bischof  v.  Merchants*  Nat.  Bank,  N.  E.  418,  14  L.R.A.  556. 

75  Neb.  838,  106  N.  W.  966,  5  L.R.A.  13.  Notes:    6    L.R.A.    161,   162;    8 

(N.S.)    486.    See  generally.  Equity,  L.R.A.  831. 

vol.  10,  p.  395  et  seq.;  Injunctions.  14.  State  v.  Knapp,  6  Conn.  415, 

9.  Oardner  v.  Stroever,  81  Cal.  148,  16  Am.  Dec.  68;  Turner  v.  Holtzman, 
22  Pac.  483,  6  L.R.A.  90.  54  Md.  148,  39  Am.  Rep.  361 ;  Cape 

10.  Smith  V.  Mitchell,  21  Wash.  536,  May  v.  Cape  May,  etc.,  R.  Co.,  60 
58  Pac.  667,  75  A.  S.  R.  858.  N.  J.  L.  224,  37  Atl.  892,  39  L.R.A. 

11.  MarietU  Chair  Co.  v.  Hender-  609;  State  v.  Godwin,  145  N.  C.  461, 
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Statutes  in  some  states  expressly  provide  that  highway  eommiasioners 
may  remove  fences  or  other  obstructions  in  highways,  and  recover 
the  cost  of  so  doing  from  the  persons  responsible  for  placing  them 
there,  and  it  has  been  held  that  the  word  ''may''  in  such  a  statute 
may  be  construed  to  mean  ''shalF'  so  as  to  impose  upon  them  an 
imperative  duty  of  removal.**  The  power  to  declare  what  are  to  be 
considered  nuisances,  and  to  remove  encroachments  and  nuisances 
from  highways,  is  a  police  power,  ministerial  in  its  nature,  and  de- 
signed to  relieve  the  public  from  such  obstructions  as  are  apparent 
or  readily  ascertainable,  without  the  necessity  of  adjudication.**  But 
it  is  not  an  unlimited  power,  and  must  be  exercised  reasonably  *'  and 
only  to  the  extent  that  the  right  is  clear  or  reasonably  known,  and 
does  not  extend  to  cases  of  a  doubtful  or  uncertain  nature,  and  which 
require  to  be  first  lawfully  determined.**  A  municipality  cannot 
by  its  mere  declaration  that  a  structure  is  a  nuisance,  subject  it  to 
removal,**  and  may  be  liable  in  damages  for  tearing  down  a  structure 
where  the  obstruction  is  of  a  slight  character.**  In  abating  alleged 
nuisances  public  officers  act  at  their  peril  and  will  be  liable  in  damages 
if  the  alleged  nuisance  is  not  one  in  fact.*  A  street  railway  is  not 
such  an  unlawful  obstruction  as  can  be  summarily  and  forcibly 
removed  by  police  intervention,  and  without  notice,  when  its  con- 
struction has  been  authorized  by  the  city  council,  and  it  does  not 
clearly  appear  that  the  authority  has  been  exceeded.*  Statutes  author- 
izing the  public  authorities  to  remove  obstructions  in  highways  and 
to  recover  the  cost  of  so  doing  from  the  person  responsible  for  plac- 
ing them  there,  generally  require  notice  to  be  given  to  such  person 
before  the  obstruction  is  removed.*  But  such  a  statute  is  merely 
cumulative  and  does  not  abrogate  the  common  law  remedies  by  indict- 

60  8.  E.  132,  122  A.  S.  R.  467;  Teass  18.  Avis  v.  Vineland,  56  N.  J.  L. 

▼.  St  Albans,  38  W.  Va.  1,  17  S.  E.  474,  28  Atl.  1039,  23  L.K.A.  685;  Cape 

400,  19  L.RJL.  802,  overruled  on  an-  May  v.  Cape  May,  etc.,  R.  Co.,  60  N. 

oUier   point   by   Ralston    v.    Weston,  J.  L.  224,  37  Atl.  892,  39  L.R.A.  609. 

46   W.   Va.   544,  33   S.   E.   326,   76  19.  Tissot  v.  Great  Southern   Tel., 

A.  S.  R.  834;  Chase  v.  Oshkosh,  81  etc.,  Co.,  39  La.  Ann.  996,  3  So.  261, 

Wis.  313,  51  N.  W.  560,  29  A.  S.  R.  4  A.  S.  R.  248 ;  Teass  v.  St.  Albans,  38 

898,  15  L.R.A.  663.  W.  Va,  1,  17  S.  E.  400,  19  L.R.A. 

Notes:  39  L.R.A.  650  et  seq.;  12  802,  overruled  on  another  point  by 

Eng.  Rul.  Cas.  569,  570.  Ralston  v.  Weston,  46  W.  Va.  544,  33 

15.  Brokaw    ▼.    Bloomington,    Tp.  S.  E.  326,  76  A.  S.  R.  834.    See  also 
Highway  Com'rs,  130  ID.  482,  22  N.  supiu,  par.  160,  175. 

E.  596,  6  L.R.A.  161.  20.  Note:  23  L.R.A.(N.S.)  159. 

16.  Avis  V.  Vineland,  56  N.  J.  L.       1.  Tissot    v.    Great    Southern    Tel., 
474,  28  AtL  1039,  23  L.R.A.  685.  etc.,  Co.,  39  La.  Ann.  996,  3  So.  261, 

17.  Teass  v.  St.  Albans,  38  W.  Va.  4  A.  S.  R.  248. 

1,  17  S.  E.  400,  19  L.R.A.  802,  over-       2.  Brokaw     v.     Bloomington  .  Tp. 
ruled  on  another  point  by  Ralston  ▼.   Highway  Com'rs,  130  111.  482,  22  N. 
Weston,  46  W.  Va.  644,  33  S.  E.  326,  E.  596,  6  L.R.A.  161. 
76  A.  S.  R.  834.  8.  Note :  22  L.R.A.  829,  830. 
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ment  or  abatement;*  An  injunetion  to  restrain  public  officers  from 
removing  alleged  encroachments  or  obstructions  from  a  highway  will 
be  refused  where  the  remedy  at  law  by  action  or  appeal  is  adequate. 
But  equity  will  intervene  where  the  trespassing  officer  is  not  peculi- 
arily  responsible,  or  where  the  threatened  injuries  would  be  irrep- 
arable, or  to  prevent  a  multiplicity  of  suits.*  It  has  been  held  that 
if  public  officers  mislead,  either  by  acts  of  omission  or  of  commis- 
sion, a  private  person  into  building  a  costly  structure  over  the  line 
of  a  public  highway,  street,  or  alley,  in  the  belief  that  he  was  within 
the  limits  of  his  own  property,  and  then  demolish  or  remove  it  as  a 
public  nuisance,  they  thereby  take  private  property  for  public  use 
without  compensation,  and  hence  that  to  regain  the  use  of  the  high- 
way lost  in  this  manner,  they  must  do  so  under  the  right  of  eminent 
domain,  and  must  pay  the  damage  to  the  structure  by  the  removal 
thereof.  This  rule  does  not  apply  to  one  who  knowingly  invades  a 
highway.* 

204*  Abatement  by  Individuals. — ^Anyone  whose  rights  are  injured 
or  interfered  with  by  a  highway  nuisance  may  abate  it,  at  least  if  he 
can  do  so  without  a  breach  of  the  peace.'  So  a  traveler  on  the  high- 
way may  remove  an  unlawful  obstruction  which  prevents  or  impedes 
his  progress.*  And  if  a  telephone  or  telegraph  polo  erected  in  a 
private  alley  interferes  with  the  use  of  the  alley  by  an  abutting  propri- 
etor who  owns  the  fee,  he  may,  after  giving  notice  to  the  telegraph 
company  and  reasonable  opportunity  to  remove  the  pole,  out  it  down 
in  a  peaceable  manner.*  Or  if  a  coal  hole  in  front  of  leased  prem- 
ises constitutes  a  nuisance,  the  tenant  has  a  right  to  abate  it.^*  But 
one  who  summarily  abates  such  a  nuisance  does  so  imder  the  peril 

4.  Wetmore    ▼.    Tracy,    14    Wend.  Cas.  582. 

(N.  Y.)  250,  28  Am.  Dec.  525.  Notes:  18  A.  S.  R.  209;    101  A.  S. 

5.  Note:  7  L.R.A.(N.S.)  62  et  seq.  B.  118;  Ann.  Cas.  1914D  354. 

6.  Ralston  v.  Weston,  46  W.  Va.       See  generally,  Nuisances. 

544,  33  S.  E.  326,  76  A.  S.  R.  834.  8.  Walter  v.  Louisville  R.  Co.,  150 

7.  State  V.  Knapp,  6  Conn.  415,  16  Ky.  652,  150  S.  W.  824,  Ann.  Cas. 
Am.  Dec.  68  and  note;  Beardslee  v.  19140  441,  43  L.R.A.(N.S.)  126; 
French,  7  Conn.  125,  18  Am.  Dec.  86;  Wales  v.  Stetson,  2  Mass.  143,  3  Am. 
Turner  v.  Holtzman,  54  Md.  148,  39  Dec.  39;  Phifer  v.  Cox,  21  Ohio  St. 
Am.  Rep.  361;  Maryland  Telephone,  248,  8  Am.  Rep.  58;  Bateman  v.  Bluck, 
etc.,  Co.  V.  Ruth,  106  Md.  644,  68  Atl.  18  Q.  B.  870,  83  E.  C.  L.  870,  21  L.  J. 
358,  124  A.  S.  R.  506,  14  Ann.  Cas.  Q.  B.  406,  17  Jur.  386,  12  £ng.  Rul. 
576,  14  L.R.A.(N.S.)  427;  Graves  v.  Cas.  552. 

Shattuck,  35  N.  H.  257,  69  Am.  Dec.  Notes:  26  Am.  Dec.  443  et  seq.;  124 
536;  Wetmore  v.  Tracy,  14  Wend.  (N.  A.  S.  R.  603,  604. 
Y.)  250,  28  Am.  Dec.  525  and  note;  9.  Maryland  Telephone,  etc.,  Co. 
State  V.  Davis,  80  N.  C.  351,  30  Am.  ▼.  Ruth,  106  Md.  644,  68  AU.  358,  124 
Rep.  86;  State  v.  Godwin,  145  N.  C.  A.  S.  R.  506,  14  Ann.  Cas.  676,  14 
461,  59  S.  E.  132,  122  A.  S.  R.  467;  L.R.A.(N.S.)  427. 
Harrison  v.  Rutland,  [1893]  1  Q.  B.  10.  Irvine  v.  Wood,  51  N.  Y.  224>  10 
142,  62  L.  J.  Q.  B.  117,  12  Eng.  Rul.   Am.  Rep.  603. 
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of  being  deemed  a  trespasser  unless  the  existence  of  a  nuisance  is 
established.^^  He  must  not  do  any  unnecessary  damage  to  the  prop- 
erty constituting  the  obstruction/*  and  is  liable  in  damages  if  he 
wantonly  or  unnecessarily  destroys  it,**  or  if  it  is  injured  by  reason 
of  his  negligence.*^  The  interest  of  the  perison  menaced  by  the 
obstruction  should  govern  in  determining  the  degree  of  care  and 
expense  to  be  observed  in  such  cases.  It  has  been  held  that  the  owner 
of  the  fee  of  a  private  alley  who  cuts  down  a  telegraph  pole  placed 
thereon  without  his  consent  is  not  liable  to  the  company  for  incidental 
injuries  which  the  pole  and  its  fixtures  suffer  by  falling.**  It  has 
been  held  that  one  removing  such  an  obstruction  is  not  bound  to 
remove  it  clear  of  the  highway  or  to  leave  the  way  safe  for  subse- 
quent travelers.**  Whether  or  not  an  obstruction  is  a  nuisance  so 
as  to  justify  its  summary  abatement  is  a  question  of  fact  for  the  jury.*' 
Individuals  may  be  enjoined  from  tearing  down  fences,  gates  and  the 
like  under  a  claim  that  the  property  on  which  they  stand  is  a  public 
highway,  where  there  is  no  adequate  remedy  at  law,  or  when  neces- 
sary to  prevent  a  multiplicity  of  suits,  but  not  when  the  legal  remedy 
is  adequate.  And  a  threatened  trespass  will  not  be  enjoined  where 
the  plaintiff  fails  to  show  title  in  himself  to  the  property  affected.** 
204a.  Recovery  fot  Injuries  to  Highways. — ^A  municipal  or  quasi- 
municipal  corporation  has  such  an  interest  in  streets  or  highways 
which  it  is  its  duty  to  repair  and  keep  in  order  as  will  give  it  a  right 
of  action  against  one  who  wrongfully  or  negligently  makes  such 
repairs  necessary,**  and  this  is  true  notwithstanding  the  existence  of 
a  remedy  against  such  person  by  indictment,  or  by  proceedings  to 
recover  a  statutory  penalty  for  otetructing  the  way.**  So  a  township 
making  repairs  which  it  is  the  duty  of  an  adjoining  owner  to  make, 
may  sue  him  for  the  expense  thereby  incurred,  and  by  some  authori- 
ties it  is  considered  immaterial  that  the  repairs  had  not  been  paid 

11.  Tissot  V.  Great  Soathem  Tel.,  A.  8.  R.  506,  14  Ann.  Cas.  576,  14 
ete.,  Co.,  39  La.  Ann.  996,  3  So.  261,  L.R.A.  427. 

4  A.  S.  R.  248;  Graves  v.  Shattuck,  15.  Maryland  Telephone,  etc.,  Co.  v. 

35  N.  H.  257,  69  Am.  Dec.  536;  Wet-  Ruth,  106  Md,  644,  68  Atl.  358,  124 

more  v.  Tracy,  14  Wend.  (N.  Y.)  250,  A.  S.  R.  506,  14  Ann.  Cas.  576,  14 

28  Am.  Dec.  525.                              '  L.R.A.(N.S.)  427. 

12.  Beardslee  v.   French,   7   Conn.  16.  Note:  Ann.  Cas.  1914D  447. 
125, 18  Am.  Dec.  86;  Walter  v.  Louis-  17.  Phifer  v.  Cox,  21  Ohio  St.  248, 
ville  R.  Co.,  150  Ky.  652,  150  S.  W.  8  Am.  Rep.  58. 

824,  Ann.  Cas.  1914D  441  and  note,  18.  Note:  7  L.R.A.(N.S.)  67  et  seq. 

43  L.R.A.(N.S.)  126.  19.  Troy  v.  Cheshire  R.  Co.,  23  N. 

18.  Beardslee   v.   French,  7   Conn.  H.  83,  55  Am.  Dec.  177;  Bidelman  v, 

126,  18  Am.  Dec.  86.  State,  110  N.  Y.  232,  18  N.  E.  115,  1 

14.  Walfer  v.  Louisville  R.  Co.,  150  L.RA.  258. 

Ky.  652,  150  S.  W.  824,  Ann.  Cas.  20.  Troy  v.  Cheshire  R.  Co.,  23  N. 

1914D  441  and  note,  43  L.R.A.(N.S.)  H.  83,  55  Am.  Dec.  177;  Woodring  v. 

126;  Maryland  Telephone,  etc.,  Co.  v.  Forks  Tp.,  28  Pa.  365,  70  Am.  Deo. 

Rath,  106  Md.  644,  68  Atl.  358,  124  134. 
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for  when  the  suit  was  brought,**  though  others  hold  that  the  action 
is  not  maintainable  unless  the  municipality  has  made  some  disburse- 
ment in  consequence  of  the  wrongful  act  of  the  defendant.**  The 
damages  recoverable  are  measured  by  the  expense  to  which  the  munici- 
pality has  been  put  by  the  act  of  the  defendant  and  do  not  include 
mere  inconveniences  in  the  use  of  the  road  not  making  it  more  expen- 
sive to  be  kept  in  repair.*'  Power  expressly  given  to  a  city  to  control 
its  streets  and  enforce  sanitary  regulations  necessarily  implies  power 
to  require  the  citizen  so  to  control  the  uses  of  his  property  as  not  to 
impair  or  defeat  the  powers  so  expressly  given.  Such  incidental 
powers  are  implied  when  essential  to  the  accomplishment  of  the  pur- 
poses for  which  municipal  corporations  are  created.**  A  statute  which 
makes  any  person  who  drives  a  herd  of  horses,  asses,  cattle,  sheep, 
goats,  or  swine  over  a  public  highway  constructed  on  a  hillside,  liable 
for  all  damage  done  by  such  animals  in  destroying  the  banks  or  roll- 
ing rocks  into  or  upon  such  highway,  is  not  unconstitutional  as  a 
denial  of  equal  privileges,  immunities,  or  protection  of  the  laws,  or 
as  depriving  any  person  of  property  without  due  process  of  law.* 
One  who  has  contracted  to  keep  a  highway  in  repair  has  a  right  of 
action  against  a  person  who,  with  intent  to  injure  him,  damages  it 
in  such  a  way  as  to  increase  the  expense  of  keeping  it  in  repair.* 

Criminal  Prosecution 

205.  Criminal  Liability  Generally. — ^An  obstruction  in  a  street  or 
highway  which  constitutes  a  public  nuisance  b  a  crime,  and  may 
be  punished  as  such,*  though  it  is  not  included  in  that  class  of 

21.  Woodring  ▼.  Forks  Tp.,  28  Pa.  395;  Jacksonville,  etc.,  R.  Co.  ▼. 
356,  70  Am.  Dec.  134.  Thompson,  34  FJa.  346,  16  So.  282,  26 

22.  Freedom  v.  Weed,  40  Me.  383,  L.R.A.  410;  Wragg  v.  Penn  Tp.,  94 
63  Am.  Dec.  670.  111.  11,  34  Am.   Rep.  199;   SUce   v. 

23.  Troy  v.  Cheshire  E.  Co.,  23  N.  Berdetta,  73  Jnd.  185,  38  Am.  Rep. 
H.  83,  55  Am.  Dec.  177.  117  and  note;  Bybee  v.  SUte,  94  Ind. 

24.  Skaggs  V.  Martinsville,  140  Ind.  443,  48  Am.  Rep.  175;  0*Brien  v. 
476,  39  N.  E.  241,  49  A.  S.  R.  209,  33  Central  Iron,  etc.,  Co.,  158  Ind.  218, 
L.R.A.  781.  63  N.  E.  302,  92  A.  S.  R.  30o,  57 

1.  Brim  v.  Jones,  11  Utah  200,  39  L.R.A.  508;  State  v.  Southern  Indiana 
Pac.  825,  29  L.R.A.  97,  affirmed  165  Gas  Co.,  109  Jnd.  124,  81  N.  E.  1149, 
U.  S.  180,  17  S.  Ct.  282,  41  U.  S.  (L.  13  Ann.  Cas.  908;  Huffman  y.  State, 
ed.)  677.  See  generally,  Constitu-  21  Jnd.  App.  449,  52  N.  E.  713,  69 
TiOKAL  Law,  vol.  6,  p.  463;  Evidence,  A.  S.  R.  368;  State  v.  Chicago,  etc., 
vol.  10,  pp.  866,  867.  R.  Co.,  77  la.  442,  42  N.  W.  365,  4 

2.  McNary  v.  Chamberlain,  34  L.R.A.  298  and  note;  Bembe  v.  Anne 
Conn.  384,  91  Am.  Dec.  732.  Arundel  County,  94  Md.  321,  61  Atl. 

3.  Costello  V.  State,  108  Ala.  45,  18  179,  67  L.R.A.  279 ;  Com.  v.  WUkin- 
So.  820,  35  L.R.A.  303;  State  v.  son,  16  Pick.  (Mass.)  175,  26  Am. 
Knapp,  6  Conn.  415,  16  Am.  Dec.  68  Dec.  654  and  note;  Stetson  v.  Faxon, 
and  note;  Palatka,  etc.,  R.  Co.  v.  State,  19  Pick.  (Mass.)  147,  31  Am.  Dec. 
23  Fla.  546,  3  So.  158,  11  A.  S.  R.  123;  People  v.  Jackson,  7  Mich.  432, 
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offenses  known  as  high  crimes  and  misdemeanors.^  An  unreasonable 
obstruction  intentionally  or  knowingly  is  sufficient  to  justify  a  con- 
viction, without  showing  that  the  action  was  malicious.*  And  one 
who  continues  an  obstruction  erected  by  another,  as  for  example  a 
lessee  or  a  grantee,  is  equally  guilty.*  Some  courts  hold  that  a  person 
may  be  guilty  of  "wilfully  and  knowingly''  obstructing  a  public  rpad 
where  he  actively  participates  in  the  doing  of  the  act  which  results 
in  the  obstruction  though  he  does  not  know  that  the  place  obstructed 
is  legally  a  public  road.  While  others  take  the  view  that  he  cannot 
be  deemed  guilty  of  "wilfully"  obstructing  such  a  road  where  he  acts 
under  the  bona  fide  belief  that  no  public  road  exists  at  the  place  where 
the  obstruction  is  placed.'  It  is  no  defense  that  the  obstruction  was 
necessary  for  the  carrying  on  of  the  person's  business,  though  such 
obstruction  is  only  occasional.*  Nor  is  it  any  defense  that  the  defend- 
ant's business  is  a  lawful  one,  or  that  the  appliances  causing  the 
nuisance  do  not  belong  to  him,  or  that  the  obstruction  has  been  less- 
ened by  improved  methods  of  operating  the  appliances.*  Where  the 
owner  of  a  dam  cuts  it  in  such  a  way  that  the  water  washes  out  on  the 
adjoining  road  and  renders  it  impassable,  he  cannot  excuse  himself 
by  an  allegation  that  if  the  dam  had  not  been  cut  it  would  have 
broken  in  another  place  and  thus  have  injured  the  road  to  as  great  or  a 

greater  degree.^*    Nor,  generally,  can  it  be  shown  that  the  nuisance 

• 

74  Am.  Dec.  729;  State  v.  Kean,  69  N.  A.  S.  R.  775,  19  L,ll.A.  145;  Teass  ▼. 

H.  122,  45  AU.  256,  48  L.R.A.  102;  St.  Albans,  38  W.  Va.  1, 17  S.  E.  400, 

People  ▼.  Denio,  1  Denip  (N.  Y.)  524,  19  L.R.A.  802,  overruled  on  another 

43  Am.  Dec.  709;  People  v.  Lambier,  point  by  Ralston  v.  Weston,  46  W.  Va. 

6  Denio  (N.  T.)  9,  47  Ara.  Dec.  273;  544,  33  S.  E.  326,  76  A.  S.  R.  834; 

Davis  V.  New  York,  14  N.  Y.  506,  07  Rex  v.  Wright,  3  B.  &  Ad.  681,  23  E. 

Am.  Dec.  186;  Flynn  v.  Taylor,  127  C.  L.  159,  12  Eng.  Rul.  Cas.  559  and 

K.  Y.  596,  28  N.  E.  418,  14  L.R.A.  note;  Reg.  v.  United  Kingdom  Electrie 

556;  State  v.  Hunter,  27  N.  C.  369,  44  Tel.  Co.,  9  Cox  C.  C.  174,  31  L.  J.  N. 

Am.  Dec.  41 ;  State  v.  Godwin,  145  N.  C.  166,  8  L.  T.  N.  S.  378,  10  W.  E. 

C.  461,  59  S.  E.  132,  122  A.  S.  R.  538, 12  Eng.  Rul.  Cas.  562  and  note. 

467;  Reading  v.  Com.,  11  Pa.  St.  196,  Note:  Ann.  Cas.  1914D  354. 

61  Am.  Dec.  534;  Woodring  v.  Forks  4.  State  v.  Knapp,  6  Conn.  415,  16 

Tp.,  28  Pa.  St.  355,  70  Am.  Dec.  134;  Am.  Dec.  68  and  note. 

Com.  V.  Allen,  148  Pa.  St.  358,  23  Atl.  6.  State  v.  Chicago,  etc.,  R.  Co.,  77 

1115,  33  A.  S.  R.  830,  16  L.R.A.  148;  la.  442,  42  N.  W.  365,  4  L.R.A.  298. 

Green  v.  Thresher,  235  Pa.  St.  169,  83  6.  Com.    v.    Wilkinson,    16    Pick. 

Atl.    711,  .  Ann.    Cas.    1913D    1210;  (Mass.)  175,  26  Am.  Dec.  654;  State 

Georgetown   St.  Com'rs  v.  Taylor,  2  v.  Hunter,  27  N.  C.  369,  44  Am.  Dec 

Bay   (S.  C.)   282,  1  Am.  Dec.  647;  41.      . 

State  v.  Knotts,  2  Speers  L.  (S.  C.)  7.  Note:  Ann.  Cas.  1912A  435. 

692,  42  Am.  Dec.  395;  South  Carolina  8.  State  v.  Chicago,  etc.,  R.  Co.,  77 

Steamboat  Co.  v.  Wilmington,  etc.,  R.  la.  442,  42  N.  W.  365,  4  L.R.A.  208. 

Co.,  46  S.  C.  327,  24  S.  E.  337,  57  A.  9.  People  v.  Cunningham,  1  Denio 

S.  R.  688,  33  L.R.A.  541;  State  v.  Wil-  (N.  Y.)  624,  43  Am.  Dec.  709. 

Idnson,  2  Yt.  480,  21  Am.  Dec.  560,  10.  State  v.  £:notts,  2  S.  C.  692,  42 

overruled  on  another  point  by  State  Am.  Dec.  395. 
▼.  Burpee,  65  Yt.  1,  25  Atl  964,  36 

247 


9  206  mOHWAYS  13  R  C.  L. 

• 

was  not  in  the  traveled  path.**  But  the  obstruction  of  a  street  which 
is  incapable  of  being  used  for  public  travel  in  consequence  of  natural 
obstacles  is  not  a  punishable  offense.**  And  to  warrant  prosecution 
under  a  municipal  ordinance  forbidding  the  obstruction  of  streets,  a 
way  actually  used  must  have  been  interrupted  in  its  user  or  enjoy- 
ment, a  theoretical  easement  not  actually  used  not  being  within  the 
law.  Therefore,  abutting  owners  on  both  sides  of  a  cul-de-sac  used 
only  for  their  private  purposes  may  build  a  fence  across  it  without 
being  liable  to  prosecution  in  a  municipal  court  under  such  an  ordi- 
nance.*' It  has  also  been  held,  that  the  maintenance  of  a  portable 
lunch  wagon  with  the  consent  of  the  municipality  is  not  an  indict- 
able nuisance  if  it  does  not  appreciably  interfere  with  traffic.**  Where 
alleys  are  held  not  to  be  public  streets  or  highways,  obstruction  to 
the  right  of  passage  through  or  to  the  proper  use  of  any  alley  by 
those  entitled  thereto  cannot  be  considered  as  a  public  wrong  punish- 
able by  indictment,**  but  the  grievance,  if  any,  is  an  individual  one, 
for  which  there  may,  for  a  wilful  and  unnecessary  obstruction,  be  a 
private  remedy.**  Statutes  sometimes  give  to  towns  a  right  of  action 
to  recover  by  suit  a  penalty  or  fine  in  the  nature  of  compensation 
for  an  obstruction  of  a  highway  in  the  town.  Such  a  provision  is 
not  inconsistent  with  a  statute  declaring  the  obstruction  of  a  highway 
to  be  an  indictable  offense,  and  a  judgment  under  one  statute  a  bai 
to  a  proceeding  under  the  other.*'  Hence  a  provision  for  the  recov- 
ery of  a  penalty  is  not  repealed  by  implication  by  the  subsequent 
adoption  of  a  provision  for  indictment.**  So,  a^ statute  giving  a  rem- 
edy to  individuals  by  the  recovery  of  a  fine  is  cumulative,  and  does 
not  take  away  the  common  law  remedy  by  indictment ;  *•  and  the 
same  is  true  of  a  statutory  provision  giving  highway  officers  author- 
ity to  order  the  removal  of  encroachments  after  notice.'* 

206.  Obstruction  of  Crossings  by  Railroad  Trains. — ^Railroad  com- 
panics  are  generally  indictable  for  obstructing  highway  crossings  by 
trains  or  cars,'*  or  for  leaving  cars  on  the  highway."  In  some  states, 
the  obstruction  of  a  street  for  more  than  a  certain  length  of  time  is 

11.  See  supra,  par.  160.  ly,  Cbiktnal  Law,  toI.  8,  p.  137. 

12.  Note:  1  A.  S.  R.  843.  18.  Wragg  v.  Pexin  Tp.,  94  IlL  U, 

13.  People  V.  Wolverine  Mfg.  Co.,  34  Am.  Kep.  199. 

141  Mich.  455,  104  N.  W.  725,  113  A,  19.  State  v.  Wilkinson,  2  Vt.  480, 

S.  R.  544.  21    Am.    Deo.   560.      See   generally, 

14.  Note:  26  L.R.A.(N.S.)  403.  Penalties. 

15.  Beecher  v.  People,  38  Mich.  289,  20.  Wetmore  ▼.   Tracy,  14   Wend. 
31  Am.  Rep.  316;  Bagley  v.  People,  43  (N.  7.)  250,  28  Am.  Dec.  625. 
Mich.  355,  5  N.  W.  415,  38  Am.  Rep.  21.  State  v.  Chicago,  etc,  R.  Co.,  77 
192.  la.  442,  42  N.  W.  365,  4  L.R.A.  2981 

16.  Bagley  v.  People,  43  Mich.  366,  Notes:  44  Am.  Rep.  470,  471;  18 
6  N.  W.  415,  38  Am.  Rep.  192.  L.R.A.  154;  L.R.A.1915B  330  et  seq, 

17.  Woodring  v.  Forks  Tp.,  28  Pa.  22.  Notes:    4   L.R.A.    299;    L.R.A' 
St.  355,  70  Am.  Dee.  134.    See  general-  1915B  330  et  seq. 
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made  a  misdemeanor,  in  which  case  the  company  may  be  proceeded 
against  without  indictment.*'  And  provision  is  also  sometimes  made 
for  the  recovery  of  a  penalty  in  an  action  brought  for  that  purpose 
by  the  state.'^  No  criminal  prosecution  can  be  maintained  under  a 
statute  which  merely  prohibits  such  obstructions  without  providing 
any  penalty  for  its  violation ;  *  nor  can  a  railroad  company  be  pun- 
ished under  an  ordinance  which  provides  merely  for  the  fining  of 
the  engineer.*  A  railroad  company  for  which  a  receiver  has  been 
appointed  is  not  liable  to  indictment,*  but  in  such  case  the  receiver 
may  be  indicted  individually.^  The  elements  of  the  offense  under 
a  particular  statute  depend,  of  course,  upon  the  terms  of  the  particular 
statute.  It  may  be  stated,  however,  thai  the  statutes  are  usually 
unconditional  so  that  the  company  is  not  excused  by  temporary  neces- 
sity,* nor  by  accident,  public  acquiescence,  or  violation  of  instructions 
by  employees,*  nor  even  by  the  fact  that  the  cars  could  not  be  moved 
because  the  valves  of  the  air  brakes  were  maliciously  opened  by  strang- 
ers, without  the  defendant's  knowledge.' 

207,  Indictment  and  Prosecution. — ^If  the  statute  defines  the 
offense  in  generic  terms,  as,  for  example,  where  it  forbids  in  general 
terms  the  obstruction  of  any  highway,  it  is  not  sufRcient  to  charge 
the  offense  in  the  language  of  the  statute,  but  the  indictment  must 
allege  the  particulars.*  The  indictment  must  describe  the  highway 
by  name,  or  otherwise  identify  it,  so  as  to  apprise  the  accused  of  the 
charge  he  is  to  answer,  and,  in  case  an  abatement  is  ordered,  to  enable 
the  ofKcer  charged  with  the  execution  of  the  order  to  act  understand- 
ingly.*  An  allegation  that  the  defendant  obstructed  a  certain  public 
highway  is  not  enough.  Any  general  or  special  description  by  which 
the  way  can  be  definitely  ascertained  is  sufficient,  however,^*  and  it 

23.  Com.  ▼.  New  York  Cent.,  etc.,  103,  82  S.  E.  063,  L.H.A.1915B  329. 
•R.  Co.,  206  Mass.  417,  92  N.  E.  766, 19  See  generally.  Receivers. 

Ann.  Cas.  529.  6.  State  v.  Chicago,  etc.,  R.  Co.,  77 

24.  Com.  V.  New  York  Cent,  etc,  la.  442,  42  N.  W.  365,  4  L.R.A.  298. 
R.  Co.,  202  Mass.  394,  88  N.  E.  764,       Note:  L.R.A.1915B  335. 

132  A.  S.  R.  507, 16  Ann.  Cas.  687,  23  6.  Note:  L.R.A.1915B,  335,  336. 

L.R  Jl.(N.S.)  350.  7.  Commonwealth  v.  New  York,  etc., 

1.  Note:  L.R.A.1915B  330.  R.  Co.,  202  Mass.  394,  88  N.  E.  764, 

2.  State  V.  Norfolk  Southern  R.  Co.,  13  A.  S.  R.  507, 16  Ann.  Cas.  587,  23 
168  N.  C.  103,  82  S.  E.  963,  L.R.A.  L.R.A.(N.S.)  350. 

1915B  329.  8.  State  v.   Soatbem  Indiana  Gas 

3.  State  V.  Norfolk,  etc.,  R.  Co.,  152  Co.,  169  Ind.  124,  81  N.  E.  1149,  13 
N.  C.  785,  67  S.  E.  42,  21  Ann.  Cas.  Ann.  Cas.  908. 

692,  26  L.R.A.(N.S.)  710.  9.  State  v.   Southern   Indiana  Gas 

Nntes:  23  L.RA.(N.S.)  350;  L.R.A.  Co.,  169  Ind.  124,  81  N.  E.  1149,  13 

1915B  332.  Ann.  Cas.  908  and  note. 

4.  State  V.  Norfolk,  ete.,  R.  Co.,  152  Note :  11  A.  S.  R.  404. 

N.  C.  785,  67  S.  E.  42,  21  Ann.  Cas.  10.  State  v.  Southern  Indiana  Gas 
692,  26  L.RA..{N.S.)  710;  Stake  ▼.  Co.,  169  Ind.  124,  81  N.  E.  1149,  13 
Norfolk  Southern  B.  Co.,  168  N.  C.  Ann.  Cas.  908  and  note. 
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need  not  be  named  if  it  is  otherwise  sufficiently  identified.  It  is  not 
necessary  to  allege  the  length  or  width  of  the  road,  or  the  class  to 
which  it  belongs,  nor,  by  the  weight  of  authority,  to  set  out  its  termini. 
But  if  the  class  or  termini  are  set  out  they  must  be  proved  even 
though  such  allegation  is  unnecessary .i*  It  is  generally  held  that 
the  indictment  should  charge  that  the  way  obstructed  is  a  public  one,^* 
though  this  may  be  done  by  description,  without  a  specific  averment 
that  the  way  was  an  "established  highway."  *•  It  has  been  held  that 
where  a  local  description  of  the  road  obstructed,  sufficient  to  identify 
and  fix  the  precise  point  of  obstruction,  is  given,  as  well  as  the  ter- 
mini, the  latter  may  be  disregarded  and  proof  that  a  road  existed 
at  the  point  of  obstruction  is  alone  necessary;  but  if  the  allegation 
is  general,  that  a  road  leading  from  one  place  to  another  has  been 
obstructed,  the  existence  of  the  road  between  the  points  named  must 
be  proved,  as  a  matter  of  essential  description.^*  Facts  showing  an 
unlawful  obstruction  of  the  way  must  be  alleged.**  Generally,  the 
particular  place  of  the  obstruction  need  not  be  alleged.**  An  objec- 
tion to  evidence  of  the  obstruction  on  different  days  cannot  be  sus- 
tained, though  the  indictment  charges  an  obstruction  on  one  day  only, 
but  the  defendant  may  compel  the  prosecution  to  elect  on  which  act 
of  offense  a  verdict  will  be  claimed.  Where  there  is  no  attempt  to 
compel  an  election,  and  the  evidence  is  therefore  properly  admitted, 
the  jury  may  consider  it  the  same  as  if  the  offense  charged  in  the 
indictment  were  laid  as  being  continuous,*'  but  to  oust  the  court  of 
jurisdiction  because  the  title  to  land  is  involved,  it  is  essential  that 
there  should  be  a  bona  fide  contention  either  as  to  the  existence  of 
the  highway  or  the  title  of  the  lands  where  the  obstructions  are 
placed.*^  Issues  which  have  been  held  to  present  questions  of  fact 
for  the  jury,  are,  whether  or  not  a  road  originally  intended  to  be  a 
private  one  has  been  dedicated  to  and  adopted  by  the  public,**  whether 
a  particular  structure  constitutes  or  may  constitute  a  wrongful  obstruc- 
tion,-^ and  whether  a  particular  use  of  the  way  is  unreasonable.* 

11.  Note:  13  Ann.  Cas.  910,  911.  18.  Rex  v.  Wright,  3  B.  &  Ad.  681, 

12.  People  V.  Jackson,  7  Mich.  432,  23  E.  C.  L.  139,  12  Eng.  Rul.  Cas. 
74  Am.  Dec.  729.  569.    See  generally,  Courts,  vol.  7,  p. 

Note:  13  Ann.  Cas.  909  et  seq.  1051. 

IS.  Palatka,  etc.,  R.  Co.  v.  State,  23  19.  Rex  v.  Wright,  3  B.  &  Ad.  681, 

Fla.  546,  3  So.  158, 11  A.  S.  R.  395.  23  E.  C.  L.  159,  12  Eng.  Ral.  Cas. 

14.  Note:  13  Ann.  Cas.  910.  559. 

15.  Palatka,  etc.,  R.  Co.  v.  State,  20.  Bybee  v.  State,  94  Ind.  443,  48 
23  Fla.  546,  3  So.  158,  11  A.  S.  R.  Am.  Rep.  175. 

395.  1.  Com.  V.  Allen,  148  Pa.  St.  358,  23 

16.  Note:  13  Ann.  Cas.  909  et  seq.  Atl.  1115,  33  A.  S.  R.  830,  16  L.R  A. 

17.  State  V.  Chicago,  etc.,  R.  Co.,  77  148. 
la.  442,  42  N.  W.  365,  4  L.R.A.  298. 
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Upon  conviction  of  the  offender  the  court  may  require  the  nuisance 
to  be  abated.* 

XI.  Bight  to  Usb  akd  Methods  of  Using  Streets  and  Highways 

Right  to  Use  and  Regulation  of  Use 

208.  Right  of  Passage  and  Travel  Generally. — ^The  primary  and 
paramount  object  in  establishing  and  maintaining  streets  and  high- 
ways is  for  the  purpose  of  public  travel,*  and  the  public  and  individ- 
uals cannot  be  rightfully  deprived  of  such  use/  nor  can  the  rights 
of  the  public  therein  be  encroached  upon  by  private  individuals  or 
corporations,*  even  with  the  consent  of  the  municipality.*  Any  occu- 
pation of  them  for  other  purposes,^  or  any  appropriation  of  them 
by  a  legislative  sanction  to  other  objects  must  be  deemed  to  be  in 
subordination  to  this  use,  unless  a  contrary  intent  is  clearly  expressed.* 

2.  State  ▼.  Sontbern  Indiana  Oas  91  N.  W.  441,  95  A.  S.  R.  720,  58 
Co.,  169  Ind.  124,  81  N.  £.  1149,  13  L.RA.  775;  Cincinnati  Inclined  Plane 
Ann.  Cas.  908;  Teass  v.  St.  Albans,  R.  Co.  v.  City,  etc.,  Tel.  Assoc,  48 
38  W.  Va.  1,  17  S.  E.  400,  19  L.RA.  Ohio  St.  390,  27  N.  E.  890,  29  A.  S.  R. 
802,  overruled  on  another  point  by  559,  12  L.RA.  534;  Eddy  v.  Granger, 
Ralston  v.  Weston,  46  W.  Va.  544,  33  19  R.  I.  105,  31  Atl.  831,  28  L.U.A. 
6.  E.  326,  76  A.  S.  R.  834.  517;    Ex    p.    Dickey,    (W.    Va.)    85 

3.  Birmingham  R.,  etc.,  Co.  v.  Smy-  S.  E.  781,  L.R.A.1915F  840  and  note; 
er,  181  Ala.- 121,  61  So.  354,  Ann.  Cas.  Marshfield  v.  Wisconsin  Telephone 
1915C  863,  47  L.R.A.(N.S.)  597;  Au-  Co.,  102  Wis.  604,  78  N.  W.  735,  44 
Srtista  V.  Reynolds,  122  Ga.  754,  50  S.  L.R.A.  565;  Kraeger  ▼•  Wisconsin 
E.  998,  106  A  S.  R.  147,  69  L.RA.  Telephone  Co.,  106  Wis.  96,  81  N.  W. 
664;  Ligare  v.  Chicago,  139  111.  46,  28  1041,  50  L.R.A.  298. 

N.  E.  934,  32  A.  S.  R.  179 ;  Cummins       Note :  108  A.  S.  R.  139. 

▼.  Seymour,  79  Ind.  491,  41  Am.  Rep.       4.  Ligare  v.  Chicago,  139  HI.  46,  28 

618;  Lebanon  Light,  etc.,  Co.  v.  Leap,  N.  E.  934,  32  A.  S.  R.  179. 

139, Ind.  443,  39  N.  E.  57,  29  L.RA.       5.  Sears  v.  Chicago,  247  Til.  204,  93 

342;  Smith  v.  JeflFerson,  161  la.  245,   N.  E.  158,  139  A.  S.  R.  319,  20  Ann. 

142  N.  W.  220,  45  L.RA.(N.S.)  792;   Cas.  539;  Huffman  v.  Stote,  21  Ind. 

Commonwealth  ▼.  Morrison,  197  Mass.   App.  449,  52  N.  E.  713,  69  A  S.  R. 

199,  83  N.  E.  415, 125  A.  S.  R.  338, 14  368. 

L«.R.A.(N.S.)  194;  Carli  v.  Stillwater       6.  See  supra,  par.  161. 

St.  R.,  etc.,  Co.,  28  Minn.  373,  10  N.       7.  Cincinnati  Inclined  Plane  R.  Co. 

W.  205,  41  Am.  Rep.  290;  Sherlock  v.  v.  City,  etc.,  Tel.  Assoc,  48  Ohio  St. 
Kansas  City  Belt  R.  Co.,  142  Mo.  172,  390,  27  N.  E.  890,  29  A.  S.  R.  559, 12 
43  S.  W.  629,  64  A.  S.  R.  551;  Graves  L.R.A.  534. 
V.  Shattuck,  35  N.  H.  257,  09  Am.  Dec.       Note:  108  A.  S.  R.  139. 
536;    Callanan  v.  Oilman,  107  N.  Y.       8.  People  v.  Squire,  107  N.  Y.  593, 
360,   14  N.  E.  264,  1  A.  S.  R.  831;  14  N.  E.  820, 1  A.  S.  R.  893;  Hudson 
People  V.  Squire,  107  N.  Y.  593,  14  River    Telephone    Co.    v.    Watervliet 
N.    B.  820,  1  A.  S..R.  893;  Hudson   Turnpike,  etc.,  Co.,  135  N.  Y.  393,  32 
River    Telephone    Co.    v.    Watervliet   N.  E.  148,  31  A.  S.  R.  838,  17  L.R.A. 
Turnpike,  etc.,  Co.,  135  N.  Y.  393,  32   674;    Marshfield    v.    Wisconsin    Tele- 
K.  B.  148,  31  A.  S.  R.  838,  17  L.R  A.   phone  Co.,  102  Wis.  604,  78  N.  W.  735, 
674 ;  Donovan  v.  AUert,  11  N.  D.  289,  44  LJt A.  565. 
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Moreover,  aixeets  and  highways  axe  for  the  use  of  the  public  in  general 
for  passage  and  traffic  without  distinction,*  and  all  persons  have  an 
equal  right  to  use  them  for  purposes  of  travel  by  proper  means,  and 
with  due  regard  for  the  corresponding  rights  of  others.^^  And  the 
rights  of  policemen  in  this  regard  are  equal  to  those  of  other  members 
of  the  public.  ^^  No  person  or  body  of  persons  has  a  right  perma- 
nently and  exclusively  to  appropriate  them  or  portions  of  them  to  the 
continued  exclusion  of  the  remainder  of  the  public,**  or  to  perma- 
nently use  them  for  private  purposes.**  The  whole  community  have 
an  equal  interest  and  right  to  all  their  privileges  and  advantages, 
and  an  equal  right  to  complain  of  any  infringement  upon  the  same,*^ 
and  any  one  of  the  public  has  the  right  to  object  to  any  but  the 
proper  use  of  that  which  is  the  common  property  of  all.  It  follows, 
therefore,  that  an  unlawful  use  of  the  way  cannot,  against  even  one 
objector,  be  made  lawful  by  petition  of  a  large  number  of  persons 
living  along  the  road.**  Nor  does  the  mere  fact  that  the  burden  of 
the  construction  and  maintenance  of  streets  and  highways,**  and 
the  right  to  control  and  manage  them,*'  rest  with  the  municipal  and 
quasi- municipal  corporations  in  which  they  are  situated  give  to  such 
corporations,  or  to  their  inhabitants,  any  peculiar  privileges  therein. 
The  right  of  use  is  not  in  the  citizens  of  the  corporation  alone,  even 
under  such  circumstances,  but  remains  in  the  public  at  large,  and 
the  entire  public  still  have  an  equality  of  right  therein,**  subject 

9.  People  V.  Eaton,  100  Mich.  208,  16.  Cheney,  v.  Barker,  198  Mass. 
69  N.  W.  145,  24  LJI.A.  721.  356,  84  N.  E,  492,  16  L.R.A.(N.S.) 

10.  State  V.  Mayo,  106  Me.  62,  75  436. 

Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A.  17.  Gould  v.  Topeka,  32  Kan.  483,  4 

(N.S.)  502;  Covington  County  v.  Col-  Pac.  822,  49  Am.  Rep.  496;  Charlotte 

lins,  92  Miss.  330,  45  So.  854,  131  A.  v.  Pembroke  Iron  Works,  82  Me.  SOl^ 

S.  R.  527, 15  Ann.  Cas.  1072, 14  L.R.A.  19  AU.  902,  8  L.R.A,  828. 

(N.S.)  1087.  18.  People  v.  Walsh,  96  111.  232,  36 

Note :  108  A.  S.  R.  139.  Am.  Rep.  135 ;  Chicago  v.  Union  I^ldg. 

11.  Pon  V.  Wittman,  147  Cal.  280,  As&'n,  102  111.  379,  40  Am.  Rep.  598; 
81  Pac.  984,  2  L.R.A.(N.S,)  683.  Gould  v,  Topeka,  32  Kan.  485,  4  Pac 

12.  White  V.  State,  99  Ga.  16,  26  S.  822,  49  Am.  Rep.  496;  Charlotte  v. 
E.  742,  37  L.R.A.  642 ;  Javnes  v.  Oma-  Pembroke  Iron  Works,  82  Me.  391,  91 
ha  St.  R.  Co.,  53  Neb.  631,  74  N.  W.  Atl.  902,  8  L.R.A.  828;  Cheney  v. 
67,  39  L.R.A.  751.  Barker,  198  Mass.  356,  84  N.  E.  492, 

13.  O'Hanlin  v.  Carter  Oil  Co.,  54  16  L.R.A.(N.S.)  436;  New  York  v. 
W.  Va.  510,  46  S.  E.  656,  66  L.R.A.  Rice,  198  N.  Y.  124,  91  N.  E.  283,  28 
893.  L.R.A.(N.S.)   375;   Elizabeth  Citv  v. 

14.  Charlotte  .  v.  Pembroke  Iron  Banks,  150  N.  C.  407,  64  S.  E.  189,  22 
Works,  82  Me.  391,  91  Atl.  902,  8  L.R.A.(N.S.)  925;  White  Oak  Coal 
L.R.A.  828;  Troy  v.  Cheshire  R.  Co.,  Co.  v.  Manchester,  109  Va,  749,  64 
23  N.  H.  83,  55  Am.  Dec.  177.  S.  E.  944,  132  A.  S.  R.  943;  Norfolk, 

15.  Covington  County  v.  Collins,  92  etc.,  Co.  v.  Norfolk,  115  Va.  169,  78 
Miss.  330,  45  So.  854,  131  A.  S.  R.  S.  E.  545,  Ann.  Cas.  1914D  1067  and 
527,  15   Ann.   Cas.  1072,  14  L.R.A.  note. 

(N.S.)  1087.  Note:  52  Am.  Dee.  487, 
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only  to  such  limitations  as  the  municipalities  are  authorized  by  law 
to  impose.** 

209.  Limitations. — ^The  right  to  use  the  highways  and  streets  for 
purposes  of  travel,  however,  is  not  an  absolute  and  unqualified  one,^ 
but  may  be  limited  and  controlled  by  the  state  in  the  exercise  of  its 
police  power,  whenever  necessary  to  provide  for  and  promote  the 
safety,  peace,  health,  morals,  and  general  welfare  of  the  people,*  and 
is  subject  to  such  reasonable  and  impartial  regulations  adopted  pursu- 
ant to  this  power  as  are  calculated  to  secure  to  the  general  public 
the  largest  practical  benefit  from  the  enjoyment  of  the  easement,* 
and  to  provide  for  their  safety  while  using  it.*  If,  under  a  statute, 
any  person  may  make  the  same  use  of  a  highway  as  every  other 
person  of  the  same  age,  sex,  and  condition,  employing  the  same  mode 
of  travel,  it  is  an  equal  and  constitutional  law>  The  fact  that  every- 
one has  an  equal  right  to  use  the  highways  does  not  mean  that  any 
person  can  use  all  parts  of  them  for  all  known  modes  of  travel.*  It 
is  the  province  of  the  legislature  to  decide  upon  the  wisdom  and  expedi- 
ency of  such  regulations  and  restraints,  and  the  courts  cannot  declare 
them  void,  or  interfere  with  their  operation,  unless  they  are  so  mani- 
festly unjust  and  unreasonable  as  to  destroy  the  lawful  use  of  prop- 
erty, and  hence  are  not  within  the  proper  exercise  of  the  police  power 
of  the  government.*  Moreover,  the  right  of  passage  of  the  public 
must  be  exercised  reasonably,  and  in  such  a  way  as  not  unnecessarily 
or  unreasonably  to  impede  the  exercise  of  the  same  right  by  others, 
and  acts  in  their  nature  justifiable  may,  owing  to  their  amounting 
to  an  imreasonable  or  excessive  use  of  the  highway,  amount  to  public 
nuisances.'  Highways  may  also  lawfully  be  used  for  purposes  other 
than  transportation,  which  are  condudve  to  the  public  convenience, 

19.  White  Oak  Coal  Co.  v.  Man-  scope  and  objects  of  enactments  under 
ehester,  109  Va.  749,  64  8.  E.  944, 132  police  power,  see  Constitutional 
A.  S.  R.  943.  Law,  vol.  6,  p.  202  et  seq. 

20.  State  v.  Mayo,  106  Me.  62,  75  4.  State  v,  Aldrich,  70  N.  -H.  391,  47 
Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A.  Atl.  602,  85  A.  S.  R.  631. 

(N.S.)  502;  State  v.  Aldrich,  70  N.  H.  5.  State  v.  Aldrich,  70  N.  H.  391,  47 

391,  47  Atl.  602,  85  A.  S.  R.  631.  Atl.  602,  85  A.  S.  R.  631. 

1.  State  V.  Mayo,  106  Me.  62,  75  6.  State  v.  Mayo,  106  Me.  62,  75 
AtL  295,  20  Ann.  Cas.  512,  26  L.R.A.  Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A. 
(N.S.)  602.  (N.S.)  502;  State  v.  Yopp,  97  N.  C. 

2.  Macomber  v.  Nichols,  34  Mich.  477,  2  S.  E.  458,  2  A.  S.  R.  305. 

212, 22  Am.  Rep.  522;  People  v.  Eaton,  7.  Turner  v.  Holtzman,  54  Md.  148, 

100  Mich.  208, 59  N.  W.  145,  24  L.R.A.  39  Am.  Rep.  361 ;  Lockwood  v.  Wabash 

721;  State  v.  Aldrich,  70  N.  H.  391,  R.  Co.,  122  Mo.  86,  26  S.  W.  698,  43 

47  Atl.  602,  85  A.  S.  R.  631.  A.  S.  R.  547,  24  L.R.A.  516;  Com.  v. 

8.  State  V.  Mayo,  106  Me.  62,  75  Allen,  148  Pa.  St.  358,  23  Atl.  1115, 

Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A.  33  A.  S.  R.  830, 16  L.R.A.  148. 

(N.S.)    502;   Twilley  v.  Perkins,  77  Notes:  39  L.RA.  651;  12  Eng.  RoL 

Md.  252,  26  Atl.  286,  39  A.  S.  R.  408,  Cas.  568. 
19  L.R.A.  632.    Generally  as  to  the 
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and  which  tend  to  make  them  of  greater  utility  and  convenience  to 
those  who  legally  have  a  right  to  their  use,®  and  which  are  not  incon- 
sistent and  incompatible  with  the  reasonably  free  passage  over  them 
of  whoever  has  occasion  to  travel  upon  them.* 

210.  Comprehensiveness  of  Public  Easement. — ^The  public  easement 
includes  every  kind  of  travel  and  communication  for  the  movement 
or  transportation  of  persons  or  property  which  is  reasonable  and 
.  proper  in  the  use  of  a  public  highway,^®  and  embraces  all  public  travel, 
not  prohibited  by  law,  on  foot,  in  carriages,  omnibuses,  stages,  sleighs^ 
or  other  vehicles,  as  the  wants  and  habits  of  the  public  demand.^^ 
The  legislature  may  regulate  or  forbid  the  use  on  the  highway  of 
such  vehicles  as  are  dangerous  to  the  general  traveling  public,*'  such 
for  instance,  as  automobiles  and  motorcycles,*'  and  may  delegate  such 
power  to  municipal  and  quasi  municipal  corporations.*^  But  in  the 
absence  of  any  such  legislation  or  of  any  restriction  in  their  dedicar 
tion,  they  are  open  to  all  suitable  methods  of  use.**  Highways  and 
streets  are  not  for  the  exclusive  use  of  vehicles  propelled  by  animal 
power,  nor  are  travelers  confined  to  the  use  of  such  power  and  ordi- 
nary carriages  upon  highways.**  The  users  of  horses  and  similar 
animals  have  no  rights  superior  to  the  users  of  other  means  of  loco- 
motion which  are  adapted  to  and  consistent  with  the  proper  use  of 
the  highway,*'  nor  have  they  any  right  to  dictate  to  others  Uieir  mode 

8.  Cummins  v.  Seymour,  79  Ind.  542,  85  N.  E.  848,  127  A.  S.  R.  613, 
491,  41  Am.  Rep.  618;  Smith  v.  Jef-  L.R.A.1915E  264  and  note;  State  v. 
ferson,  161  la.  245,  142  N.  W.  220,  45  Yopp,  97  N.  C.  477,  2  S.  E.  458,  2  A. 
L.R.A.(N.S.)  792;  Sherlock  v.  Kansas  S.  R.  305. 

City  Belt  R.  Co.,  142  Mo.  172,  43  S.  13.  See  AuroifOBmES,  vol.  2,  p.  1171 
W.  629,  64  A.  S.  R.  551;  People  v.  et  seq. 

Squire,  107  N.  Y.  593, 14  N.  E.  820, 1  14.  Twifley  v.  Perkins,  77  Md.  252, 
A.  S.  R.  893.  ^6  AU.  286,  39  A.  S.  R.  408, 19  L.R.A. 

9.  Graves  v.  Shattuck,  35  N.  H.  257,  632. 

69  Am.  Dec.  536;  Eddy  v.  Granger,  19  16.  Indiana  Spring  Co.  ▼.  Brown, 

R.  T.  105,*  31  Atl.  831,  28  L.R.A.  517.  165  Ind.  465,  74  N.  E.  615,  6  Ann. 

10.  Sears  v.  Crocker,  184  Mass.  586,  Cas.  656,  1  L.R.A.(N.S.)  238;  Ma- 
69  N.  E.  327,  100  A.  S.  R.  577;  Com.  comber  v.  Nichols,  34  Mich.  212,  22 
V.  Morrison,  197  Mass.  199,  83  N.  E.  Am.  Rep.  522;  People  v.  Eaton,  100 
415, 125  A.  S.  R.  338, 14  L.R.A.(N.S.)  Mich.  208,  59  N.  W.  145,  24  L.R.A. 
194;  Clienev  v.  Barker,  198  Mass.  356,  721. 

84  N.  E.  492,  16  L.R.A.(N.S.)   436;       16.  Bogue  v.  Bennett,  156  Ind.  478, 

Carter    v.     Northwestern     Telephone  60  N.  E.  143,  83  A.  S.  R.  212 ;  Indiana 

Exch.  Co.,  60  Minn.  530,  63  N.  W.  Ill,  Springs  Co.  v.  Brown,  165  Ind.  465, 

51  A.  S.  R.  543,  28  L.R.A.  310.  74  N.  E.  615,  6  Ann.  Cas.  656  and 

11.  People  V.  Eaton,  100  Mich.  208,  note,  1  L.R.A.(N.S.)  238;  Thompson 
59  N.  W.  145,  24  L.R.A.  721 :  Carli  v.  v.  Dodare,  58  Minn.  555,  60  N.  W.  545, 
Stillwater,  St.  R.  etc.,  Co.,  28  Minn.  49  A.  S.  R.  533,  28  L.R.A.  608. 

373,  10  N.  W.  205,  41  Am.  Rep.  290.  17.  Holland  v.  Bartch,  120  Ind.  46, 

12.  Twillev  V.  Perkins,  77  Md.  252,  22  N.  E.  83,  16  A.  S.  R.  307;  Ma- 
26  Ati.  286,  39  A.  S.  R.  408, 19  L.R.A.  comber  v.  Nichols,  34  Mich.  212,  22 
632;   Com.  v.  Kingshury,  199   Mass.  Am.  Rep.  522. 
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of  conveyance,^^  and  if  the  use  of  one  means  of  conveyance  results 
in  injury  to  the  user  of  another,  the  latter's  right  of  action  will  depend 
on  the  question  of  negligence.^^  The  public  is  not  confined  to  the 
use  of  vehicles  in  use  at  the  time  when  the  streets  or  highways  were 
established,  but  may  u^e  such  other  reasonable  means  of  conveyance 
as  may  be  discovered  in  the  future  provided,  they  do  not  exclude  the 
proper  use  of  the  highway  by  other  modes  ox  kinds  of  vehicles,  or 
tend  to  destroy  it  as  a  means  of  passage  and  travel  common  to  all.^^ 
The  use  of  such  new  and  improved  means  of  locomotion  must  be 
deemed  to  have  been  contemplated  when  the  highways'  and  streets 
were  laid  out  or  dedicated,  whenever  it  is  found  that  the  general 
benefit  requires  it,  and  such  new  means  of  locomotion  cannot  be 
excluded  therefrom  or  be  deemed  unlawful  merely  because  their  use 
may  tend  to  the  inconvenience  or  even  to  the  injury  of  those  who  con- 
tinue to  use  the  highways  and  streets  by  former  methods.^  Any  per- 
son has  a  right  to  transport  over  the  highway  elephants  and  animals, 
or  machinery,  or  loads  of  goods  which,  from  their  height  or  appear- 
ance, or  the  noise  made  in  transport  are  liable  to  frighten  horses.* 
But  while  this  right  is  undoubted,  it  must  be  so  exercised  as  not  to 
endanger  the  lives  or  property  of  others  who  have  equal  rights  upon 
the  highway,'  and  as  in  other  cases  of  the  use  of  a  dangerous  article, 
the  required  degree  of  care  increases  with  the  danger  to  be  appre- 
hended from  the  use  of  it  and  from  exposure  to  it^  Necessity  may 
justify  the  use  of  a  street  for  the  purpose  of  transporting  things  in 
an  unusual  manner,  or  of  transporting  such  things  as  necessarily 
obstruct  the  street  for  a  time,  and  such  uses  are  not  necessarily  illegal.' 
Articles  of  this  character  may  not,  however,  be  unnecessarily  permitted 
to  remain  stationary  in  the  street,  in  an  improper  and  dangerous 
position,  or  for  a  longer  time  than  is  reasonably  necessary  for  the 
mere  purpose  of  transportation.' 

18.  Thompson  ▼•  Dodge,  58  Minn.  Tn<l.  57,  76  N.  E.  750,  117  A.  S.  R. 
555,  60  N.  W.  545,  49  A.  S.  R,  533,  359,  4  L.R.A.(N.S.)  1130;  Thompson 
28  L.R.A.  608.  v.  Dodge,  58  Minn.  555,  60  N.  W.  545, 

19.  Holland  v.  Bartch,  120  Jnd.  46,  49  A.  S.  R.  533,  28  L.R.A.  608. 
22  1^.  E.  83,  16  A.  S.  R.  307 ;  Ma-       Note :  73  Am.  Dec.  410. 

eomber  ▼.  Nichols,  34  Mich.  212,  22  2.  Bennett  v.  Lowell,  12  R.  1.  166, 

Am.  Rep.  522.  34  Am.  Rep.  628. 

20.  Cloverdale  Homes  v.  Cloverdale,  3.  Bennett  v.  Lowell,  12  R.  I.  166, 
182  Ala.  419,  62  So.  712,  47  L.R.A.  34  Am.  Rep.  628  and  note. 

(N.S.)  607;  Macomber  v.  Nichols,  34       4.  Bennett  v.  Lowell,  12  R.  I.  166 
Mich.  212,  22  Am.  Rep.  522.  34  Am.  Rep.  628  and  note. 

1.  Bogae  V.  Bennett,  156  Ind.  478,       6.  Note:  30  A.  S.  R.  206. 
60  N.  B.  143,  83  A.  S.  R.  212;  Indiana       6  Cairncross  v.  l^ewaukee,  78  Wis 
Springs  Co.  V.  Brown,  165  Ind.  465,   66,  47  N.  W.  13,  23  A.  S.  R.  399,  IC 
74  N.  E.  615, 6  Ann.  Cas.  656, 1  L.R.A.   L.RA.  473.    And  see  supra,  par.  17* 
(N.S.)   238;  McJntyre  v.  Amer,  166   et  seq. 
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211,  Traction  Engines,  Steam  Rollers,  and  tlie  Like.— The  use  of 
traction  engines,'  steam  rollers,^  or  other  vehicles  propelled  by  steam,* 
in  a  highway  is  not  necessarily  and  i^  itself  illegal  or  a  nuisance, 
but  the  question  of  the  right  to  use  them  depends  to  some  extent,  at 
least,  upon  the  nature  of  the  particular  vehicle  and  the  frequency  with 
which  it  uses  the  way.**  While  the  occasional  use  of  the  highway 
by  a  traction  engine  is  generally  regarded  as  lawful,**  provided  due 
care  is  used  in  its  operation,*^  yet  the  operation  of  such  engines  may 
become  a  nuisance  if  the  way  is  used  in  an  unreasonable  and  unusual 
way,  or  in  a  manner  calculated  to  impede  travel.**  The  right  to  use 
such  vehicles  is  regulated  by  statute  in  England,*^  and  in  a  number 
of  states  in  this  country,**  but  it  has  been  held  that  municipalities 
have  no  authority,  under  their  implied  powers,  or  under  the  general 
grant  of  power  over  the  streets  and  alleys,  to  prohibit  traction-engines 
or  other  vehicles  not  propelled  by  animal  power  from  using  all  the 

.  streets,  and  that  an  ordinance  attempting  to  do  so  is  an  unreasonable 
exercise  of  such  powers,  and  is  void,** 

212.  Regtilation  of  Traffic. — A  statute  may  require  slow*moving 
vehicles  to  keep  to  the  right  side  of  the  street  at  points  where  traffic 
is  large  or  the  streets  are  usually  congested,  and  it  is  no  defense  that 
at  the  time  of  its  violation  the  defendant  was  not  in  fact  blocking 
the  traffic.*'  So  ordinances  requiring  heavy  vehicles  to  use  one  side 
of  a  street  only  are  generally  upheld  if  reasonable.  Such  an  ordi- 
nance does  not  deprive  a  person  of  any  right  but  simply  regulates 
the  exercise  of  it,  and  its  effect  may  be  to  afford  to  all  travelers  much 
better  opportunities  for  travel  than  they  could  otherwise  enjoy.  That 
portion  of  the  street  so  designated  must  be  reasonably  suited  for  th^ 
purpose,  however,  and  if  it  is  not  so  suited,  or  is  absolutely  impa^ 

7.  Macomber  ▼.  Nichols,  34  Micb.  note,  14  L.R.A.(N.S.)  1087;  Com.  ▼. 
212,  22  Am.  Rep.  522  and  note;  Gov-  Allen,  148  Pa.  St.  358,  23  Atl.  1115,  3^ 
mgton  County  v.  Collins,  92  Miss.  330,  A.  8.  R.  830,  16  L.R.A.  148. 

45  So.  854, 131  A.  S.  R.  527  and  note,  12.  Note:  15  Ann.  Cas.  1074. 

16  Ann.  Cas.  1072  and  note,  14  ImRJL  13.  Covington  County  ▼.  Collins,  92 

(N.S.)  1087.  Miss.  330,  45  So.  854,  131  A.  S.  R. 

Note:  16  L.R.A.  148.  527,  15  Ann.  Cas.  1072,  14  L.R.A. 

8.  Note:  15  Ann.  Cas.  1074.  (N.S.)  1087;  Com.  v.  Allen,  148  Pa. 

9.  Covington  County  v.  Collins,  92  St.  358,  23  Atl.  1115,  S3  A.  8.  R.  830, 
Miss.  330,  45  So.  854,  131  A.  S.  R.  16  L.R.A.  148. 

527  and  note,  15  Ann.  Cas.  1072  and  14.  Notes:    22   Am.   Rep.   528;   16 

note,  14  L.R.A.(N.S.)  1087.  L.R.A.  148;  15  Ann.  Cas.  1074. 

Note:  73  Am.  Dec.  410.  15.  Notes:   131  A.  S.  R.  539;  15 

10.  Covington  County  v.  Collins,  92  Ann.  Cas.  1074  et  seq. 

Miss.  330,  45  So.  854,  131  A.  S.  R.       16.  Bogne  v.  Bennett,  156  Ind.  478, 

527  and  note,  15  Ann.  Cas.  1072,  14  60  N.  E.  143,  83  A.  S.  R.  212;  Brown 

L.R.A.(N.S.)  1087.  v.  Nichols,  93  Kan.  737, 145  Pac  661, 

11.  Covington  County  ▼.  Collins,  92  L.R.A.1915D  327. 

Miss.  330,  45  So.  854,  131  A.  S.  R.       17.  State  v.  Russian,  111  Minn.  488, 
627  and  note,  15  Ann.  Cas.  1072  and   127  N.  W.  495,  31  L.R.A.(N.S.)  682. 
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able,  then  the  ordinance  ia  unreasonable  and  cannot  be  enforced.^* 
Statutes,  requiring  yehicles  carrying  loads  of  a  certain  weight  to  be 
furnished  with  tires  of  a  certain  width  are  generally  held  to  be  valid,^* 
and  municipal  ordinances  to  the  same  effect  are  also  generally  upheld 
if  reasonable  and  within  the  charter  powers  of  the  municipality,'^ 
as  are  ordinances  limiting  the  weight  which  vehicles  may  carry 
through  the  streets.^  It  has  been  held,  however,  that  an  express  grant 
of  power  to  regulate  by  ordinance  the  width  of  the  tires  of  all  vehicles 
for  ''heavy  transportation,"  impliedly  excludes  the  power  to  regulate 
the  width  of  tires  on  all  vehicles  for  transportation  irrespective  of 
the  character  of  the  transportation,  although  such  power  might  other- 
wise have  been  implied  from  the  general  power  to  improve  and  regu- 
late the  use  of  streets.*  A  statutory  provision  conferring  upon  a 
municipal  corporation  authority  to  care  for,  supervise,  and  control 
all  public  highways,  streets,  bridges,  etc.,  empowers  a  city  to  enact 
an  ordinance  requiring  vehicles  passing  over  bridges  to  keep  on  the 
right-hand  side,  and  forbidding  one  vehicle  to  pass  another  on  any 
bridge.  And  an  ordinance  requiring  drivers  of  vehicles  to  keep  to 
the  right  of  the  center  of  the  street,  and,  when  turning  to  the  left 
to  enter  an  intersecting  street,  to  turn  only  after  passing  the  center 
of  such  intersecting  streets,  has  been  held  to  be  a  proper  exercise 
of  the  police  power.  So  ordinances  requiring  vehicles  to  carry  lights 
at  night  are  generally  held  to  be  valid.  But  the  power  conferred 
on  municipal  corporations  to  regulate  the  movement  of  teams  and 
vehicles  does  not  warrant  the  total  prohibition  of  such  traffic  generally 
in  certain  parts  of  a  city  street.' 

213.  License  to  Use  Vehicles. — ^Municipalities  have  no  authority  to 
impose  a  tax  upon  the  privilege  of  using  streets  for  driving  vehicles 
upon  them  without  legislative  permission,^  but  the  legislature  may 
grant  them  such  authority.*  Though  there  are  holdingB  to  the  effect 
that  such  authority  must  be  expressly  conferred,*  the  UMal  rule  seems 

18.  State  V.  Boardman,  93  Me.  73, 44  159  Ind.  300,  64  N.  £.  469,  95  A.  S,  B. 
Atl.  118,  46  L.R.A.  750;   Brown  v.  296. 

Nichols,  93  Kan.  737,  145  Pac.  561,  6.  Ft.   Smith   v.  Scruggs,  70   Ark. 

LJRA.1915D  327.  549,  69  S.  W.  679,  91  A.  S.  R.  100,  58 

19.  Note:  21  Ann.  Cas.  1222.  L.R.A.  921;  Harder's  Fireproof  Stor- 

20.  State  v.  Clifford,  228  Mo.  194,  age,  etc.,  Co.  v.  Chicago,  235  111.  58, 
128  8.  W.  755,  21  Ann.  Caa.  1218  and  85  N.  E.  245,  14  Ann.  Cas.  536  and 
note.  note;  Tomlinson  v.  Indianapolis,  144 

Note:  31  LJRA..(N.S.)  685.  Ind.  142,  43  N.  E.  9,  36  L.R.A,  413 

1.  Note:  31  L.R.A.(N.S.)  685.  and  note;  Terre  Haute  v.  Kersey,  159 

2.  State  V.  CUfford,  228  Mo.  194,  Ind.  300,  64  N.  E.  469,  95  A.  S.  R. 
128  S.  W.  755,  21  Ann.  Cas.  1218  and  296;  Memphis  v.  Battaile,  8  Heisk. 
■ote.  (Tenn.)   524,  24  Am.  Rep.  285;  Ex 

S.  Note:  31  L.R.A.(N.S.)  683,  684.  parte  Dickey  (W.  Va.)  85  S.  E.  781, 
4.  Ft.  Smith  v.   Scruggs,  70  Ark.  L.R.A.1915F  840  and  note. 

549,  69  S.  W.  679,  91  A.  S.  R.  100,  58       6.  Note:  36  L.R.A.  413  et  saq. 

IilR.A.  921;  Terre  Haute  v.  Kersey, 
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to  be  that  it  may  be  conferred  either  expressly  or  by  necessary  impli- 
cation,^ and  that  it  may  be  implied  from  the  general  powers  usually 
conferred  on  municipalities.^  So  it  has  been  held  that  it  may  be 
implied  from  statutory  authority  to  pass  ordinances  to  regulate  the 
use  of  streets  and  alleys  by  vehicles.*  It  has  been  declared,  however, 
that  statutes,  granting  power  to  impose  such  a  tax,  must  be  strictly 
construed.*®  The  police  power,  and  not  the  taxing  power,  is  exer- 
cised in  licensing  the  use  of  vehicles  on  streets  where  the  primary 
purpose  is  to  regulate  or  restrict  their  use,  and  this  is  true  though 
some  revenue  arises  to  the  city  from  the  fees  collected,  and  though 
such  revenue  is  applied  to  the  repair  of  the  streets.**  But  if  the 
primary  purpose  is  to  impose  a  license  tax  as  revenue  for  the  main- 
tenance and  repair  of  the  streets,  then  the  imposition  of  such  a  license 
must  be  regarded  as  an  exercise  of  the  taxing  power,  rather  than  the 
police  power.*'  Such  a  fee  is  considered  as  being  in  the  nature  of 
a  toll  for  the  use  of  the  streets,  rather  than  a  tax  on  personal  prop- 
erty,** and  hence  it  has  been  held  that  constitutional  provisions  for 
a  uniform  and  equal  rate  of  assessment  and  taxation  do  not  apply 
to,  nor  prohibit  it,**  nor  does  its  imposition  constitute  double  taxa- 
tion, though  the  vehicle  is  also  taxed  as  personal  property.**  The 
fact  that  a  vehicle  is  not  used  by  its  owner  for  hire,  but  is  only  used 
on  the  streets  in  his  own  business  or  for  his  own  pleasure,  is  of  no 
special  importance,  when  the  power  is  conferred  to  license  and  tax 
vehicles  generally.**  To  be  valid,  the  fee  or  tax  imposed  must  be 
reasonable,*'  but  the  amount  to  be  paid  may  properly  be  based  upon 
the  use  to  which  the  vehicle  is  to  be  put,  rather  than  upon  its  value,** 
and  may  vary  with  the  class  or  character  of  the  vehicle.**    A  fee 

7.  Terre  Haute  ▼.  Kersey,  159  Ind,  15.  Ft  Smith  v.  SismggBf  70  Ark. 
300,  64  N.  E.  469,  95  A.  S.  B.  296.  549,  69  6.  W.  679,  91  A.  S.  R.  100. 

8.  Note:  36  L.R.A.  413.  58    L.R.A.   921;    Harder's   Fireproof 

9.  Tomiinson  y.  Indianapolis^  144  Storage,  etc.,  Co.  v.  Chieagfo,  235  111. 
bid.  142,  43  N.  E.  9,  36  L.R.A.  413.  58,  85  N.  E.  245, 14  Ann.  Caa.  536  and 

10.  Terre  Hante  v.  Kersey,  159  Ind.  note;  Frommer  v.  Riehmond,  31  Qrat. 
300,  64  N.  E.  469,  95  A.  S.  R.  296.  <Va.)  646,  31  Am.  Rep.  746. 

11.  Tomiinson  v.  Indianapolis,  144  16.  Terre  Haute  v.  Kersey,  159  Ind. 
Ind.  142,  43  N.  E.  9,  36  L.R.A.  413;  300,  64  N.  E.  469,  96  A.  S.  R.  296. 
Applewold  V.  Dosch,  239  Pa.  St.  479,  17.  Walers-Pierce  Oil   Co.   v.  Hot 
86  Atl.  1070,  Ann.  Cas.  1914D  481.  Springs,  85  Ark.  509,  109  S.  W.  293, 

12.  Terre  Haute  v.  Kersey,  159  Ind.  16  L.R.A.(N.S.)  1G35;  Ex  parte  Car- 
300,  64  N.  E.  469,  95  A.  8.  R.  296.  dinal    (Cal.)    150    Pac.    348,    KR.A. 

13.  Ft.  Smith  v.  Scruggs,  70  Ark.  1915F  850 ;  Tomiinson  v.  Indianapolis, 
549,  69  S.  W.  679,  91  A.  S.  R.  100,  58  144  Ind.  142,  43  N.  E.  9,  36  L.R.A. 
L.R.A.  921 ;  Tomiinson  v.  Indianapolis,  413  and  note. 

144  Ind.  142,  43  N.  E.  9,  36  L.R.A.       18.  Terre  Haute  v.  Kersey,  159  Ind. 
413;  Terre  Haute  v.  Kersey,  159  Ind.  300,  64  N.  E.  469,  95  A.  S.  R.  296. 
300,  64  N.  E.  469,  95  A.  S.  R.  296.  19.  Waters-Pierce   Oil   Co.   v.  Hot 

14.  Terre  Haute  v.  Kersey,  159  Tnd.  Sprinsrs,  85  Ark.  509,  109  S.  W.  293, 
300,  64  N.  E.  469,  95  A.  S.  R.  296.       16  L.R.A.(N.S.)   1035  and  note;  Ex 
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may  be  required  for  the  operation  of  vehicles  engaged  in  a  particular 
kind  of  business  which  requires  police  regulation  and  subjects  the 
municipality  to  additional  expenses  as  a  protection  to  the  public.^^ 
And  the  legislature  may  lay  a  special  tax  upon  persons  hauling  lumber 
over  the  public  highways,  which  hauling  has  a  tendency  to  impair 
their  usefulness,  for  the  purpose  of  maintaining  them  in  repair,  with- 
out infnnging  the  constitutional  provisions  as  to  uniformity  of  tax- 
ation, the  granting  of  special  privileges,  and  denial  of  due  process 
of  law.  It  may  also  require  under  penalty  monthly  reports  from 
such  persons  as  to  the  amount  of  traffic  done  by  them.^  The  privi- 
lege of  using  one  or  more  kinds  of  vehicles  may  be  licensed  or  taxed 
without  imposing  such  license  or  tax  on  others,*  provided  there  is 
no  unjust  or  arbitrary  discrimination.'  It  has  frequently  been  held 
that  nonresidents  df  a  city  may  be  compelled  to  pay  such  license 
for  using  the  city  streets,  provided  no  discrimination  is  made  against 
them,  because  of  their  nonresidence,^  and  that  it  is  reasonable  for  a 
municipality  to  lay  a  license  tax  upon  vehicles  of  residents  and  such 
persons  as  reside  out  of  the  municipality,  yet  employ  their  vehicles 
for  business  within  it,*  but  it  has  been  expressly  declared  in  some 
jurisdictions  that  to  levy  such  tax  on  vehicles  of  nonresidents,  whose 
business  or  pleasure  casually  carries  them  into  or  through  the  munic- ' 
ipality,  would  be  in  derogation  of  their  reserved  rights  to  use  the 
highways  of  the  commonwealth  and  impose  intolerable  conditions 
upon  the  public,  and  lead  to  absurd  results.*  Statutes  granting  author- 
ity to  impose  such  a  license  fee,  sometimes  provide  that  it  may  be 
imposed  only  upon  residents  of  the  municipality,  and  it  has  been 
held  that  such  provision  does  not  discriminate  unjustly  in  favor  of 
nonresidents.' 

parte  Cardinal,  (Cal.)  150  Pac.  34S,  Note:  42  L.R.A.(N.S.)  506. 

L.R.A.1915F    850;    Terra    Haute    v.  4.  Tomlinson    v.    Indianapolis,   144 

Kersey,  159  Ind«  300,  64  N.  E.  469,  95  Ind.  142,  43  N.  E.  9,  36  L.R.A.  413 

A.  S.  R.  296.  and  note. 

Note:  36  L.R.A.  415.  5.  Memphis   v.   Battaile,    8   Heisk. 

20.  Dalton  v.  Brown,  159  N.  C.  175,  (Tenn.)  524,  24  Am.  Rep.  285;  From- 

75  S.  E.  40,  42  L.R.A.(N.S.)  506  and  mer  v.  Richmond,  31  Orat.  (Va.)  646, 
note;  Applewold  v.  Dosch,  239  Pa.  31  Am.  Rep.  746;  White  Oak  Coal  Co. 
St.  479,  86  Atl.  1070,  Ann.  Cas.  1914D  v.  Manchester,  109  Va.  749,  64  S.  E. 
481.  944,  132  A.  S.  R.  943. 

1.  Dalton  V.  Brown,  159  N.  C.  175,       6.  Com.  v.  Stodder,  2  Cush.  (Mass.) 

76  S.  E.  40,  42  L.R.A.(N.S.)  506.  562,  48  Am.  Dec.  679;  St.  Charles  v. 

2.  Waters-Pierce  Oil  Co.  v.  Hot  Nolle,  51  Mo.  122,  11  Am.  Rep.  440; 
Springs,  85  Ark.  509,  109  S.  W.  293,  White  Oak  Coal  Co.  v.  Manchester,  109 
16  L.R.A.(N.S.)  1035.  Va.  749,  64  S.  E.  944,  132  A.  S.  R. 

Notes:   36  L.R.A.  415;  42  L.R.A.  943.    And  see  snpra,  par.  208. 

(N.S.)  506.  7.  Ft.   Smith  v.   Scruggs,   70  Ark. 

3.  Waters-Pierce  Oil  Co.  v.  Hot  549,  69  S.  W.  679,  91  A.  S.  R.  100, 
Springs,  85  Ark.  509,  109  S.  W.  293,  58  L.R.A.  921. 

16  L.R.A.(N.S.)  1035  and  note. 
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214.  Restriction  of  Parts  of  Highway  to  Particular  Uses. — ^The 
highway  is  for  the  use  of  the  public  and  may  be  used  as  the  public 
convenience  requires,  either  as  a  way  for  pedestrians  or  for  driving 
purposes.^  And  it  must  be  presumed  that,  in  dedicating  land  for 
ordinary  street  purposes,  the  parties  contemplate  that  it  is  to  be 
used  in  the  usual  way,  that  is,  for  a  carriage  way  in  the  center,  and 
sidewalks  on  the  sides.*  The  municipality  has  a  right  to  determine 
what  part  oi  the  nominal  highway  shall  be  devoted  to  the  various 
purposes  of  passage,  and  upon  such  a  subject  the  municipal  discretion 
must  prevail. ^^  It  may  designate  portions  of  the  way  to  be  used  by 
horsemen  and  vehicles,  and  reserve  other  portions  for  the  exclusive 
use  of  pedestrians,^^  and  may  fix  the  width  of  the  carriage  way  or 
the  sidewalks,  or  determine  how  much  space  shall  be  given  to  each. 
But  it  cannot  say  that  the  whole  street  shall  be  used  as  a  carriage 
way,  and  that  no  part  of  it  shall  be  used  as  a  sidewalk,  nor  can  it 
arbitrarily  prevent  an  abutting  owner  from  constructing  a  walk  of  a 
reasonable  width  in  front  of  his  property.**  If  a  street  is  sufficiently 
wide  that  enough  will  remain  unobstructed  to  meet  the  needs  of  public 
travel,**  the  municipality  has  a  right  to  devote  the  sides  thereof  to 
useful  purposes,  other  than  travel.**  Thus  it  may  maintain,  or  per- 
mit to  be  maintained,  park  strips  between  the  curbing  and  the  paved 
street  and  the  pavement  of  the  sidewalk,  in  which  strips  grass,  flowers, 
and  trees  may  be  grown,  for  the  purpose  of  beautifying  and  ornament- 
ing the  streets  of  the  city  and  contributing  to  the  pleasure  and  com- 
fort of  its  citizens,**  and  such  trees,  grass,  and  flowers  growing  upon 
such  park  strips  are  not  obstructions  or  nuisances.**  It  may  also,  if 
it  deems  necessary,  construct  or  permit  to  be  constructed,  proper  bar- 
riers around  such  strips  to  prevent  travel  thereon,  and  proper  barriers 
constructed  for  that  purpose  are  not  obstructions  or  liubances,  pro- 
vided they  are  not  so  constructed  or  maintained  as  to  become  danger- 
ous to  travelers.*'    Statutes  sometimes  authorize  the  public  authori- 

S.  Hitchcock  v.  Zink,  80  Nob.  29,  1,  96  N.  E.  937,  Ann.  Cas.  1912D  1234 

113  N.  W.  796,  127  A.  S.  B.  743,  13  and  note,  40  L.R.A.(N,SO  94. 

L.R.A.(N.S.)  1110.  Notes:  125  A.  S.  R,  351;  20  L.R.A. 

9.  Georgetown  v.  Hambrick,  127  Ky.  (N.S.)  592. 

43, 104  S.  W.  997, 128  A.  S.  R.  333, 13  ^^,K¥^^^^^^  v-  Saginaw,  58  Mich. 

L.R.A.(N.S.)  1113.  357^  f  ^nY-i,^\^v2PoA°!:«?'P-  ^^^' 

10.  McArthur  v.  Saginaw,  58  Mich.       No*?J  20  L.R  A.(KS.)  592. 

357,  25  N.  W.  313,  55  Am.  Rep.  687.     -  ^^^  ^VT^V'  ^^^ im^n  io^qa 

11.  Kohlhof  V.  Chicago,  192  111.  249,  J;,f,?;.  Vt  fe^^^N^c^-qf  ^^  ^^f^ 
in  xr  T?  AAft  fir;  A  Q  T?  QQ^.  M«  andnote,  40  L.R.A. (N.S.I  94  and  note, 
ei  N.  E,  446,  85  A    S^  R.  33o;  Mc-       ^^^^^,  ^^  ^   g  ^  35^    gO  L.R.A. 

Arthur  v,  Saginaw,  58  Mich.  3o7,  25  N.    (N.S.)  593  et  seq. 

W.  313,  55  Am.  Rep.  687.  fe.'  BarnesvilleV.  Ward,  85  Ohio  St. 

12.  Georgetown  v.  Hambnck,  127  1,  95  N.  E.  937,  Ann.  Cas.  1912D  1234 
Ky.  43,  104  S.  W.  997,  128  A.  S.  R.  and  note,  40  L.R.A.(N.S.)  94  and  note. 
333, 13  L.R.A.(N.S.)  1113.  Note:  20  L.R.A.(N.S.)  593  et  seq* 

13.  Barnesville  v.  Ward,  85  Ohio  St.       17.  See  supra,  par.  189. 
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ties  to  set  apart  a  portion  of  the  highway  for  the  exclusive  use  of 
bicycles,  and  make  it  a  penal  offense  to  drive  teams  or  animals 
thereon.*®  Where  the  driving  of  vehicles  upon  or  along  the  side- 
walks of  a  city  is  made  an  offense  against  the  state,  no  municipal 
corporation  may  enact  an  ordinance  prohibiting  the  same  act.*^ 

215.  Parkways  and  Pleasure  Drives. — ^The  legislature  may  author- 
ize the  laying  out  of  parkways,  boulevards,  and  pleasure  drives 
in  cities  and  villages,  or  the  setting  aside  of  existing  streets,  for  that 
purpose,  either  by  the  municipal  authorities  or  specially  created 
boards,^  and  it  has  been  decided  that  a  statute  changing  a  public 
street -into  a  pleasure  drive  does  not,  in  any  way,  deprive  a  citizen 
of  his  property  without  due  process  of  law,  or  take  or  damage  private 
property  for  public  use,  without  just  compensation,  or  violate  the 
trust  under  which  the  municipality  holds  its  streets,*  though  an  ordi- 
nance declaring  a  portion  of  an  avenue  to  be  a  boulevard  on  which 
the  houses  shall  be  used  only  for  residences,  has  been  held  to  be  an 
unconstitutional  invasion  of  the  right  of  private  ownership  of  prop- 
erty.' Statutes  authorizing  such  changes  by  municipalities,  some- 
times provide,  however,  that  they  can  be  made  only  on  petition  to  the 
corporate  authorities  by  the  owners  of  a  specified  percentage  of  the 
frontage  of  the  land  between  the  termini  of  the  proposed  drive.*  As 
a  rule,  traffic  vehicles  may  be  excluded  from  parkways  and  pleasure 
drives,^  but  an  ordinance  providing  for  such  exclusion  has  been 
declared  to  be  unreasonable  and  void,  where  the  enforcement  of  it  is 
made  to  depend  upon  the  discretion  of  the  village  trustees  by  requir- 
ing their  permission  for  such  use.*  No  property  right  of  an  abut- 
ting owner  doing  business  on  a  parkway  is  unconstitutionally  inter- 
fered with  by  forbidding  him  to  use  such  parkway  with  loaded 
wagons  further  than  the  nearest  intersecting  cross  street,  although 
he  is  thereby  compelled  to  take  a  circuitous  route  to  transact  his  busi- 
ness, and  the  bad  condition  of  the  cross  street  prevents  the  hauling 
of  full  loads  upon  it.  And  an  ordinance  requiring  loaded  vehicles 
carrying  goods  to  or  from  premises  abutting  on  a  parkway  to  enter 

18.  State  V.  Bradford,  78  Minn.  387,  S.  W.  1094,  46  S.  W.  976,  68  A.  S.  R. 
81  N.  W.  202,  47  L.R.A.  144.  See  also  575,  42  L.R.A.  686. 

Bicycles,  vol.  3,  p.  791.  8.  Cicero  Lumber  Co.  v.  Cicero,  176 

19.  Note:  31  L.R.A.(N.S.)  683.  HI.  9,  51  N.  E.  758,  68  A.  S.  R.  155,  42 

20.  People  v.  Walsh,  96  111.  232,  36  L.R.A.  696. 

Am.  Rep.  135;  West  Chicago  Park  4.  Cicero  Lumber  Co.  v.  Cicero,  176 
Com'rs  V.  McMuUcn,  134  111.  170,  25  HI.  9,  51  N.  E.  758,  68  A.  S.  R.  155, 
N.  E.  676, 10  L.R. A.  215 ;  Cicero  Lum-  42  L.R.A.  696 ;  lUinois  Malleable  Iron 
ber  Co.  v.  Cicero,  176  111.  9,  51  N.  E.  Co.  v.  Lincoln  Park  Com'rs,  263  111. 
758,  68  A.  S.  R.  156,  42  L.R.A.  696.  446,  105  N.  E.  336,  61  L.R.A,{N.S.) 

1.  Cicero  Lumber  Co.  v.  Cicero,  176  1203  and  note. 

DI.  9,  61  N.  E.  758,  68  A.  S.  R.  155,  42  6.  Cicero  Lumber  Co.  v.  Cicero,  176 
IxR.A.  696.  HI.  9,  51  N.  E.  758,  68  A.  S.  R.  165^ 

2.  St.  Louis  V.  Dorr,  145  Mo.  466,  41  42  L.R.A.  696. 
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on  the  way  at  the  cross  street  nearest  the  premises  in  the  direction 
in  which  the  load  is  moving,  and  forbidding  it  to  proceed  thereon 
further  than  the  nearest  cross  street  thereafter,  will  not  be  construed 
to  forbid  the  loaded  vehicles  from  leaving  the  premises  where  the 
goods  were  delivered  or  received.*  An  ordinance,  limiting  the  height 
of  vehicles  which  may  be  used  on  parkways  has  also  been  upheld.^ 
The  right  of  park  boards  or  commissioners  to  enact  such  regulations 
and  the  extent  of  their  authority  in  this  regard  depends  entirely  on 
the  terms  of  the  statute.*  Equity  has  jurisdiction  to  enjoin  the 
enforcement  of  a  void  ordinance  prohibiting  the  use  of  a  street  for 
traffic  wagons  at  the  suit  of  a  merchant  who  has  no  other  outlet  for 
his  business,  which  will  be  irreparably  injured  by  the  enforcement 
of  the  ordinance,  while  the  officers  executing  the  ordinance  are  insol- 
vent. And  a  special  injury  authorizing  a  suit  to  enjoin  the  enforce- 
ment of  such  an  ordinance  is  suffered  by  a  lumber  company  which 
has  no  other  available  avenue  for  delivering  its  materials  to  pur- 
chasers.^ 

216.  Noises,  Music,  Crowds. — Loud  noises  and  loud  shouting  or 
boisterous  conduct,  or  the  collection  of  loud  and  boisterous  crowds  on 
highways,  may  constitute  a  nuisance.*®  So  loungers  who  occupy  tiie 
public  highway  are,  while  lounging,  not  using  it  for  the  purposes  of 
passage,  and  are  therefore  obstructions  of  the  public  right  of  way, 
and  therefore  nuisances,**  and  an  abutting  owner  may  restrain  a 
continuous  or  repeated  congregating  about  the  entrance  to  his  prop- 
erty to  the  extent  that  it  interferes  with  his  ingress  and  egress  thereto.** 
It  is  generally  conceded  that  municipalities  have  authority  to  pro- 
hibit the  gathering  or  assembling  of  persons  in  the  street  or  on  the 
sidewalk  in  such  a  way  as  to  interfere  with  or  impede  traffic,  and 
ordinances  making  it  a  penal  offense  to  be  found  idling,  loafing,  or 
loitering  upon  the  public  streets  have  frequently  been  upheld.**  On 
the  other  hand,  it  has  been  held  that  an  ordinance  making  it  an 
offense  to  stand  or  loiter  at  street  comers,  and  other  places  therein 
designated,  regardless  of  the  time  of  such  loitering,  or  the  fact  that 
the  offender  did  not  impede  passage  or  interfere  with  the  rights  of 
others,  is  invalid.**  So  it  has  been  held  that  merely  standing  still 
on  a  sidewalk  and  refusing  to  move  at  the  command  of  a  policeman 

6.  Illinois  Malleable  Iron  Co.  v.  Lin-       11.  Note :  12  Eng.  Rul.  Cas.  602. 
coin  Park  Com'rs,  263  111.  446,  105  N.       12.  Note:  35  L.R.A.(N.S.)  195. 

E.  336,  51  L.R.A.(N.S.)  1203.  13.  State  v.  Sugarman,  126  Minn. 

7.  Note:  51  L.R.A.(N.S.)  1205.  477,  148  N.  W.  466,  52  L.RA.(N.S.) 

8.  Note:   51  L.R.A.(N.S.)    1203  et  9P9  and  note. 

Beq.  Note:  Ann.  Cas.  1912B  1185,  1186. 

9.  Cicero  Lumber  Co.  v.  Cicero,  176  14.  St.  Louis  v.  Gloner,  210  Mo.  602, 
Dl.  9,  61  N.  E.  758,  68  A.  S.  R.  155,  42  109  S.  W.  30,  124  A.  S.  R.  750,  15 
L.R.A.  696.  L.R.A.(N.S.)  973. 

10.  Note :  39  L.R.A.  678  et  seq.  Note :  Ann.  Cas.  1912B  1186. 

262 


13  R.  C.  L.  HIGHWAYS  §  217 

does  not  make  one  guilty  of  a  nuisance.**  Nor  does  a  failure  instantly 
to  obey  the  order  of  a  police  officer  to  move  on  render  one  who  haa 
casually  met  friends  and  stopped  to  converse  with  them  on  the  side- 
walk guilty  of  the  offense  of  refusing  to  "disperse  when  commanded 
to  do  so  by  a  police  officer,"  for  which  a  municipal  ordinance  pre- 
scribes a  penalty.**  Nor  will  the  mere  fact  that  a  person  is  drunk 
on  the  streets  authorize  his  arrest,  under  an  ordinance  permitting 
arrest  for  being  "found  drunk  in  the  streets,  hallooing  or  making 
an  unusual  noise."  *'  Ordinances  forbidding  the  holding  of  public 
meetings  or  speaking  on  the  streets,  without  permission,  whereby 
crowds  were  congregated  thus  obstructing  the  sidewalks  and  streets, 
have  been  sustained  in  a  number  of  cases,**  as  have  ordinances  for- 
bidding the  playing  of  musical  instruments  on  the  street.**  Power 
to  regulate  and  restrain  itinerant  musicians  in  the  streets  is  frequently 
conferred  on  municipalities  or  municipal  police  boards,  and  such 
power  includes  power  to  require  them  to  take  out  a  license  and  to 
pay  a  reasonable  license  fee.  Police  rules  of  this  nature  are  binding 
upon  all  persons  without  notice.  While  they  must  be  reasonable,  their 
reasonableness  is  not  to  be  tested  by  their  possible  application  to 
extreme  cases.  It  has  been  held  that  one  who  plays  a  musical  instru- 
ment in  the  streets  of  a  city,  as  a  participant  in  a  procession  or  parade 
of  the  Salvation  Army,  is  an  "itinerant  musician"  within  the  tnean- 
ing  of  such  a  rule,  and  that  he  is  not  protected  from  the  consequences 
of  its  violation  by  reason  of  the  fact  that  the  playing  Was  done  as  a 
matter  of  religious  worship  only.  And  the  fact  that  there  is  no  actual 
disturbance  or  breach  of  the  peace  on  the  particular  occasion  is  immar 
terial  on  the  question  of  the  defendant's  guilt^*  Statutes  and  ordi* 
nances  prohibiting  smoking  in  the  streets  have  been  upheld  in  some 
jurisdictions,*  while  other  courts  have  held  that  the  police  power  of 
a  city  does  not  extend  to  the  prohibition  of  smoking  or  carrying 
lighted  tobacco  in  its  streets  and  parks,  which  are  spacious  enough 
60  that  the  use  of  tobacco  in  such  places  cannot  be  harmful  to  others^ 
or  tend  to  cause  danger  to  property  from  fire.* 

217.  Parades^ — ^The  exclusive  use  of  a  public  highway  cannot  be 
appropriated  by  any  body  of  men  for  a  parade  without  express  legis* 
lative  authority.    The  legislature  may  provide  for  the  temporary  use 

15.  State  V.  Hunter,  106  N.  C.  796,  L.R.A.(N.S.)   999  et  seq;  Ann.  Cas. 
U  S.  E.  366,  8  L.R.A.  529.  1912B  1186. 

16.  Price  v.  Tehan,  84  Conn.  164,  79       19.  Note:  52  L.R.A.(N.S.)  1000. 
Aa   68,  Ann.   Cas.   1912B  1183,   34       20.  Com.  v.  Plaisted,  148  Mass.  375, 
LJl.A.(N.S.)  1182;  State  v.  Hunter,  19  N.  E.  224, 12  A.  S.  R.  566,  2  L.R.A, 
106  N.  C.  796,  11  S.  E.  366,  8  L.R.A.  142. 

529.  1.  Note:  51  L.R.A.(N.S.)  562,  563. 

17.  State  V.  Hunter,  106  N.  Q.  796,  2.  Zion  v.  Behrens,  262  111.  510,  104 
11  S.  E.  366,  8  L.R.A.  529,  N.  E.  836,  Ann.  Cas.  1915A  1057,  51 

18.  Notes:  39  L.R.A.  673,  674;  52  L.R.A.(N.S.)  562. 
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of  highways  for  such  purposes,  but  persons  seeking  to  take  advantage 
of  such  legislation  must  conform  to  the  provisions  of  the  statute  grant- 
ing the  right.*  Parades  in  a  street  are  not  necessarily  nuisances, 
though  they  may  become  so,*  and,  as  a  general  rule,  the  municipal 
authorities  have  no  right  to  absolutely  prohibit  them,*  though  they 
may  enact  ordinances  regulating  them.*  So  ordinances,  requiring 
permission  to  be  obtained  from  the  public  authorities  before  a  parade 
may  be  held  are  valid,'  as  is  an  ordinance  which  does  not  work  an 
absolute  prohibition,  but  only  extends  to  such  a  display  as  causcf^ 
a  pubh'c  annoyance,  and  makes  the  refusal  to  desist  when  called  upon 
the  offense.*  To  be  valid,  however,  such  ordinances  must  be  reason- 
able in  their  requirements  and  not  oppressive  in  their  operation,^ 
must  fix  the  conditions  upon  which  all  persons  or  associations  can 
move  upon  the  public  streets  expressly  and  intelligently,*^  and  their 
provisions  must  be  permanent  and  legal,  and  must  operate  generall.y 
and  impartially  upon  all  of  the  same  class  alike.  The  power  to  .permit 
or  prohibit  a  parade  may  not  be  left  to  the  unregulated  discretion 
of  the  municipal  officers.**  Thus  an  ordinance,  prohibiting  parades 
with  shouting,  singing,  or  music,  without  obtaining  permission  from 
the  city  council  or  city  officer,  but  excepting  from  its  provisions  funer- 
als^ fire  companies,  state  militia,  political  parties  or  the  like,  are  gen- 
erally held  to  be  unconstitutional  and  void.**  The  Salvation  Army 
has  the  same  rights  and  is  subject  tp  the  same  restrictions,  in  its  public 
demonstrations,  as  any  secular  body  which  uses  similar  means  for 
drawing  attention  or  creating  interest,  and  it  is  not  legal  to  make 
any  exceptions  for  or  against  it  in  this  regard  because  of  its  theories 
conoerning  practical  work.**    Statutes  in  some  states  expressly  pro- 

3.  White  V.  State,  99  Qa.  16,  26  S.  E.  10.  Anderson  v.  Wellington,  40  Kan. 
742,  37  L.R.A.  642.  173,  19  t>ac.  719,  10  A.  S.  R.  175,  t 

4.  In  re  Frazee,  63  Mich.  396,  30  L.R.A.  110. 

N.  W.  72,  6  A.  S.  R.  310.  11.  Anderson  v.  Wellingrton,  40  Kan- 
Note  :  39  L.R.A.  672  et  seq.  173,  19  Pac.  719,  10  A.  S.  R.  175,  2 
6.  In  re  Frazee,  63  Mich.  396,  30  L.R.A.  110:  In  re  Frazee,  63  Mich. 
N.  W.  72,  6  A.  S.  R.  310;  State  v.  Der-  396,  30  N.  W.  72,  6  A.  S.  R.  310;  State 
ing,  84  Wis.  585,  54  N.  W.  1104,  36  v.  Dering,  84  Wis.  585,  54  N.  W.  1104, 
A.  S.  R.  948,  19  L.R.A.  858  and  note.  36  A.  S.  R.  948,  19  L.RJL.  858  and 

6.  In  re  Frazee,  63  Mich.  396,  30  note. 

N.  W.  72,  6  A.  S.  R.  310,     .  Note:  39  L.R.A.  672  et  seq. 

Note:  19  L.R.A.  863.  12.  Anderson  v.  Wellington,  40  Kan. 

7.  Note :  19  L.R. A.  864.  173,  19  Pac.  719,  10  A.  S.  R.  175,  2 

8.  Note:  19  L.R.A.  862.  L.R.A.  110;  In  re  Frazee,  63  Mich. 

9.  Anderson  v.  Wellington,  40  Kan.  396,  30  N.  W.  72,  6  A.  S.  R.  310;  State 
173,  19  Pac.  719,  10  A.  S.  R.  175,  2  v.  Dering,  84  Wis.  585,  54  N.  W.  1104, 
L.R.A.  110;  In  re  Frazee,  63  Mich.  36  A.  S.  R.  948,  19  L.R.A.  858  and 
396,  30  N.  W.  72,  6  A.  S.  R.  310;  State  note.  . 

V.  Dering,  84  Wis.  585,  54  N.  W.  1104,      13.  In  re  Frazee,  63  Mich.  396,  30 
36  A.  S.R.  948, 19  L.R.A.  858  and  note.  N.  W.  72,  6  A.  S.  R.  310, 
Note :  39  L.R. A.  672  et  seq. 
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vida  for  the  holding  of  eertain  military  parades^  and  make  it  a  penal 
offense  to  wilfully  disturb  or  interrupt  them.  But,  to  render  one 
amenable  to  the  penalty  so  provided  for,  the  parade  must  be  one 
authorized  by  law,  and  must  be  held  at  a  time  prescribed  by  the 
statute.** 

218.  Moving  Buildings;  Interference  with  Wires  an^  Trees. — ^While 
somp  courts  hold  that,  in  the  absence  of  any  legislative  restriction 
by  statute  or  ordinance,  an  individual  has  a  common  law  right  to  the 
reasonable  use  of  streets  for  the  purpose  of  using  buildings,**  others 
take  a  contrary  view,**  and  make  the  consent  of  the  municipal  author- 
ities essential.*^  It  has  been  said  that  apart  from  any  question  of 
mnnicipal  authorization  it  would  appear  that  the  question  whether 
such  a  use  of  the  street  creates  a  nuisance  depends  upon  the  circum- 
stances,^* and  that  it  is  no  nuisance  to  use  highways  for  that  purpose 
in  a  reasonable  and  judicious  manner,  where  they  have  been  com- 
monly so  used,**  or  if  the  moving  is  done  with  municipal  authority, 
and  does  not  unreasonably  obstruct  public  travel,  nor  unduly  invade 
private  right,  and  the  work  is  done  with  5ue  expedition.**  It  is 
generally  held  that  a  municipality  may  prohibit  such  use  of  its 
streets,  at  least  in  populous  districts,^  or  may  authorize  such  use  sub- 
ject to  reasonable  regulations,*  and  under  such  restrictions  as  will 
safeguard  the  rights  of  the  public*  For  example  they  may  require 
the  obtaining  of  a  license  or  permit,^  and  the  giving  of  a  bond  con- 
ditioned to  indemnify  the  city  for  damages.*    The  moving  should 

14.  White  V.  State,  99  Oa.  16,  26  S.  635  and  note,  10  LlR.A.(N.S.)   780; 
B.  742,  37  L.R.A.  642.  Edison  Electric  Light,  etc.,  Co.  of  St. 

15.  Notes:   125  A.  S.  R.  351;   14  Paul  v.  Blomquist,  110  Minn.  163,  124 
LJl.A.(N.S.)  448,  11  Ann.  Cas.  639.  N.  W.  969, 125  N.  W.  895, 136  A.  S.  R. 

16.  Notes:  14  LJIA.(N.S.)  448;  11  460. 

Ann.  Cas.  639.  Notes :  125  A.  S.  R.  351, 1  Ann.  Cas. 

17.  Edison  Electric  Light,  etc.,  Co.  114. 

of  St  Paul  v.  Blomquist,  110  Minn.  3.  Northwestern  Tel.  Ezch.  Co.  t. 
163, 124  N.  W.  969, 125  N.  W.  895, 136  Anderson,  12  N.  D.  585,  98  N.  W.  706, 
A.  S.  R.  460.  102  A.  S.  R.  580, 1  Ann.  Cas.  110,  65 

18.  Indiana  R.  Co.  v.  Calvert,  168  L.R.A.  771. 

In<L  321,  80  N.  E.  961,  11  Ann.  Cas.  4.  Indiana  R.  Co.  ▼.  Calvert,  168 
635,  10  L.R.A.(N.S.)  780.  .      Ind.  321,  80  N.  E.  961,  11  Ann.  Cas. 

19.  Graves  v.   ShaUuck,  35  N.  H.  635  and  note,  10  L.R.A.(N.S.)   780; 
257,  69  Am.  Dec.  536.  Edison  Electric  Light,  etc.,  Co.  of  St. 

Note:  1  A.  S.  R.  840.  Paul  v.  Blomquist,  110  Minn.  163, 124 

20.  Indiana  R.  Co.  v.  Calvert,  168  N.  W.  969, 125  N.  W.  895, 136  A.  S.  R. 
Ind.  321,  80  N.  E.  961,  11  Ann.  Cas.  460. 

635,  10  L.R.A.(N.S.)  780.  A  permit  to  move  a  building  of  a 

1.  Indiana  R.  Co.  v.  Calvert,  168  particular  size  will  not  justify  the  mov- 

Ind.  321,  80  N.  E.  961,  11  Ann.  Cas.  ing  of  a  building  larger  than  the  one 

635,  10  L.R.A.(N.S.)  780.  described  therein.    Com.  v.  Byard,  200 

Note:  1  Ann.  Cas.  114.  Mass.  175,  86  N.  E.  285,  20  LJI.A. 

SL  Indiana  R.  Co.  v.  Calvert,  168  (N.S.)  814. 

Ind.  321,  80  N.  E.  961,  U  Ann.  Cas.  5.  Edison  Electric  light,  ete.,  Co.  of 
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be  done  in  a  reasonable  and  judicious  manner,*  and  so  as  not  to  destroy 
the  use  of  the  street  for  the  purpose  of  travel  or  other  necessary  public 
purpose,  or  to  destroy  or  impair  vested  rights.'  Proper  streets  should 
be  selected,  the  moving  expedited,  and  no  unnecessary  obstruction 
should  be  caused.®  Whether  such  use  is  reasonable  and  judicious  is 
ordinarily  a  question  for  the  jury  to  be  determined  "by  them  in  view 
of  all  the  circumstances  of  the  particular  case.  The  law  of  the  road 
does  not  apply  to  such  buildings  while  in  the  course  of  being  moved.* 
In  the  absence  of  express  legislative  authority,  a  person  moving  a 
building  in  a  street  has  no  right  to  interfere  with  the  wires  of  a  rail- 
way, telegraph,  telephone,  or  electric  company,  which  are  lawfully 
there,^^  and  if  he  does  so,  he  is  liable  for  the  resulting  damage.** 
So  it  has  been  held  that  injunction  will  lie  to  prevent  the  moving  of 
a  building  along  a  public  street,  where  it  would  interfere  with  the 
wires  of  an  electric  railway  and  with  the  running  of  its  cars,*'  or 
require  the  cutting,  removing,  or  destroying  of  the  wires  of  a  telephone 
company.**  And  the  moving  of  buildings  is  not  within  the  meaning 
of  the  words  "other  public  uses,"  in  a  statute  granting  telephone  com- 
panies the  right  to  place  their  wires  therein,  provided  that  they  shall 
not  interfere  with  other  public  uses.**  On  the  other  hand,  ordinances 
giving  the  right  to  cut  wires  under  such  circumstances  after  notice  to 
the  owner  thereof,**  or  requiring  the  owner  to  temporarily  raise  or 
remove  them,**  have  been  held  to  be  valid,  and  they  do  not  constitute 

St  Paul  v.  Blomquist,  110  Minn.  163,  Paul  v.  Blomquist,  110  Minn.  163,  124 
124  N.  W.  969,  125  N.  W.  895,  136  N.  W.  969, 125  N.  W.  895, 136  A.  S.  R. 
A.  S.  R.  460;  Northwestern  Tel.  E.xch.  460;  Northwestern  Tel.  Exch.  Co.  v. 
Co.  V.  Anderson,  12  N.  D.  585,  98  N.  Anderson,  12  N.  D.  585,  98  N.  W.  706, 
W.  706, 102  A.  S.  R.  580,  1  Ann.  Cas.  102  A.  S.  R.  580,  1  Ann.  Cas.  110  and 
no,  65  L.R.A.  771.  note,  65  L.R.A.  771. 

6.  Graves  v.  Shattuck,  35  N.  H.  257,  Notes:  125  A.  S.  R.  351,  11  Ann. 
69  Am.  Dec.  536.  Cas.  639,  640. 

Note:  1  A.  S.  R.  840.  11.  Northwestern  TeL  Exch.  Co.  v. 

7.  Northwestern  Tel.  Exch.  Co.  ▼.  Anderson,  12  N.  D.  585,  98  N.  W.  706, 
Anderson,  12  N.  D.  585,  98  N.  W.  706,  102  A.  S.  R.  580, 1  Aim.  Cas.  110,  65 
102  A.  S.  R.  680,  1  Ann.  Cas.  110,  65  L.R.A.  771. 

L.R.A.  771.  12.  Williams  v.  Citizens'  R.  Co.  130 

8.  Indiana  R.  Co.  v.  Calvert,  168  Ind.  71,  29  N.  E.  408,  30  A.  S.  R.  201, 
Ind.  321,  80  N.  E.  961,  11  Ann.  Cas.  15  L.R.A.  64;  Fort  Madison  St.  R.  Co. 
635,  10  L.R.A.(N.S.)  780;  Graves  v.  v.  Hughes,  137  la.  122, 114  N.  W.  10, 
Shattuck,  35  N.  H.  257,  69  Am.  Dec  14  L.R.A.<N.S.)  448. 

536.  13.  Kibble   Tel.   Co.   v.  Landphere, 

9»  Graves  v.  Shattuck,  35  N.  EL  257,  151   Mich.  309,  115  N.   W.  244,  16 

69  Am.  Dec.  536.  Li.R.A.(N.S.)  689. 

10.  Fort    Madison    St    R.    Co.    v.  14.  Xibbie   Tel.   Co.   v.  Landphere. 

Hughes,  137  la.  122,  114  N.  W.  10,  14  151   Mich.   309,   115   N-   W.   244,  16 

L.R.A.(N.S.)    448   and   note;    Kibbie  L.R.A.(N.S.)  689. 

TeL  Co.  V.  Landphere,  151  Mich.  309,  15.  Notes:  14  L.R.A.(N.S.)  449;  11 

115  N.  W.  244,  16  L.R.A.(N.S.)  689;  Ann.  Cas.  639,  640. 

Edison  Electric  Light,  etc.,  Co.  of  St.  16.  Indiiema  R.  Co.  ▼•  Calvert,  168 
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a  taking  of  the  company's  property  within  the  law  of  eminent  domain 
00  as  to  give  him  a  right  to  damages.  Similarly,  it  has  been  held 
that  a  street  railway  is  not  entitled  to  recover  damages  for  the  inter- 
ruption of  its  traffic  under  such  circumstances  for  a  space  of  time 
reasonably  necessary  for  the  moving  operations.*'  Where  a  license 
to  move  a  house  provides  that  it  does  not  allow  interference  with 
wires,  it  is  proper  to  enjoin  such  interference  except  upon  condition 
that  the  licensee  give  reasonable  notice  to  the  owner  of  the  wires  to 
remove  them,  and  a  bond  to  pay  the  reasonable  expense  of  such 
removal.**  Persons  moving  a  building  have  no  right  to  damage 
or  destroy  trees  growing  in  the  street  which  belong  to  abutting  own- 
ers, and  if  the  building  is  of  such  a  size  or  is  being  moved  in  such 
a  manner  as  to  injure  or  unreasonably  endanger  trees  thus  growing, 
their  owners  are  justified  in  employing  against  it  sufficient  force  to 
protect  the  trees  from  actual  or  threaten^  injury.*^  Public  authorities 
have  no  right  to  trim  such  trees  for  the  purpose  of  aiding  the  moving.*^ 
219.  Advertising. — ^The  power  of  a  municipality  to  regulate  or  pro- 
hibit the  distribution  of  advertising  matter  on  its  streets  is  limited 
to  such  as  is  given  to  it  by  its  charter  either  expressly  or  by  impli- 
cation.* Practically  all  municipal  corporations  are  empowered  by 
legislative  authority,  conferred  either  by  charter  or  by  general  statu- 
tory provisions,  to  enact  ordinances  or  rules  regulating  and  controlling 
the  erection  and  maintenance  of  billboards  and  other  means  of  adver- 
tising on  private  property,  and  the  distribution  of  handbills  or  adver- 
tising matter  in  the  streets.  The  basis  or  foundation  of  this  right 
is  the  police  power,  and  when  the  effect  of  such  enactments  is  to  take 
private  property  without  compensation  they  can  be  justified  under 
the  police  power  only  when  they  are  necessary  for  the  protection  of 
public  health,  morals,  and  safety,  and  are  reasonable  in  their  require- 
ments.* An  ordinance  prohibiting  circulation,  distribution,  or  giving 
away  of  circulars,  handbills,  or  advertising  cards  of  any  description, 
in  or  upon  any  of  the  public  streets  and  alleys  of  the  city  has  been 
held  to  be  unreasonable  and  invalid.'  On  the  other  hand  an  ordi- 
nance providing  that  "no  person  shall  carry  or  cause  to  be  carried 
or  placed  upon  any  sidewalk  any  show-board,  placard,  or  sign,  for 
the  purpose  of  there  displaying  the  same/^  has  been  held  to  be  reason- 

Ifid.  321,  80  N.  E.  961,  11  Ann.  Cas.   257,  69  Am.  Dec.  536. 

635  and  note,  10  L.R.A.(N.S.)  780.  20.  Com.  v.  Byard,  200  Mass.  175,  86 

17.  Indiana  R.  Co.  v.  Calvert,  168  N.  E.  285,  20  L.R.A.(N.S.)  814. 

Ind.  321,  80  N.  E.  961,  11  Ann.  Cas-       1.  People   v.  Armstrong,  73   Mich. 
636,  10  L.R.A.(N.S.)  780.  288,  41  N.  W.  275, 16  A,  S.  B.  578,  2 

18.  Edison  Electric  Light,  etc.,  Co.  L.R.A.  721. 

of  St.  Paul  v.  Blomquist,  110  Minn.  2.  Note :  16  Ann.  Cas.  699, 

163,  124  N.  W.  969,  126  N.  W.  895,  3.  People   v.   Armstrong,  73  Mich. 

136  A.  8.  R.  460.  288,  41  N.  W.  275, 16  A.  S,  R.  578,  2 

19.  Graves  v.  Shattack,  35  N.  H.  LJI.A.  721. 
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able  and  valid.*  And  it  has  been  held  that  an  ordinance  excluding 
advertising  trucks,  vans,  or  wagons  from  the  public  streets,  but  except- 
ing ordinary  business  wagons  carrying  business  notices,  so  long  as 
such  wagons  are  engaged  in  the  usual  business  or  work  of  the  owner 
and  are  not  used  merely  or  mainly  for  advertising,  is  not  arbitrary 
or  unreasonable,  but  may  be  defended  as  a  proper  regulation  tending 
to  prevent  congestion  upon  the  public  streets  of  the  city.  It  has  also 
been  held  that  such  an  ordinance  is  not  intended  to  refer  exclusivelv 
to  wagons  wholly  used  for  the  display  of  advertisements,  but  is  intend- 
ed to  prohibit  general  advertising  on  wagons  used  for  any  purpose, 
and  that  coaches  or  omnibuses  intended  principally  for  the  trans- 
portation of  passengers  and  parcels  for  hire,  but  which  carry  general 
advertising  signs  upon  their  exterior,  are  within  its  provisions.  And 
a  franchise  granted  to  a  stage  company  to  run  a  line  of  stages  or  car- 
riages for  the  transportation  of  passengers  and  parcels  for  hire  between 
certain  points  in  a  city  does  not  include,  either  expressly  or  by  impli- 
cation, the  right  to  use  the  public  streets  mentioned  therein  for  adver- 
tising purposes,  or  to  carry  or  maintain  exterior  advertisements  on  the 
company's  vehicles.*  An  ordinance  which  authorizes  a  contract  by  a 
city,  permitting  the  contractor  to  place  boxes  for  waste  paper  on  its 
streets,  and  to  charge  compensation  for  advertising  thereon,  has  been 
held  invalid  as  subjecting  public  streets  to  private  purposes.* 

220.  Wharfage  Rights. — ^The  rule  that  a  road  commencing  or  ter- 
minating at  another  road  is  intended  to  furnish  a  passage  from  and 
to  the  latter  applies  to  a  road  terminating  at  a  navigable  river  or 
other  body  of  navigable  water,^  and  the  terminus  may  be  presumed 
to  have  been  intended  for  a  public  landing  as  an  incident  to  the  high- 
way.* The  owner  of  the  soil  has  no  right  to  impede  travel  from 
the  road  to  the  water  or  vice  versa,  by  the  erection  of  a  wharf  or 
other  structure,  though  he  may  erect  a  dock  or  wharf  if  he  does 
not  thereby  prevent  such  travel.*  But  the  dedication  of  a  highway 
along  the  shore  of  navigable  waters  outside  of  towns  and  cities  does 
not  carry  with  it  a  right  to  land  vessels  indiscriminately  on  such 
highway,  and  use  it  as  a  public  landing  place  to  discharge  and  receive 
freight  and  passengers.**  The  presumption  that  the  road  is  intended 
to  furnish  a  passage  to  the  water  does  not  apply  in  such  cas6|  but 

4.  Notes:  16  A.  S.  R.  584;  16  Ann.  Ann.  Cas.  700. 
Cas.  699,  700.  7.  Balliet  v.  Com.,  17  Pa.  St  508,  55 

6.  Fifth   Ave.   Coach   Co.   ▼.   New  Am.  Dec.  581.  , 

York,  194  N.  Y.  19,  86  N.  B.  824,  16       8.  Barrows  ▼.  Gkdlap,  32  Conn.  493, 
Ann.  Cas.  695,  21  L.R.A.(N.S.)  744,  87  Am.  Dec.  186. 
affirmed,  221  U.  S.  467,  31  S.  Ct.  709,      9.  See  supra,  par.  120. 
55  U.  S.  (L.  ed.)  815.  10.  California    Nav.    etc,    Co.    ▼.' 

6.  People  v.  Clean  Street  Co.,  225  Union  Transfer  Co.,  126  Cal.  433,  58 
HI.  470,  80  N.  E.  298,  116  A.  S.  R.  Pac.  936,  46  L.R.A.  825;  Cooper  ▼.' 
156,  9  L.R.A.(N.S.)  455  and  note.  Smith,  9  Serg.  &  R.  (Pa.)  26,  U  Am.' 

Notes:    25    L.R.A.(N.S.)    404;    16  Dec.  658. 
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the  question  depends  on  the  circumstances,  and  is  one  of  fact  to  be 
determined  by  the  jury.*^ 

221.  Right  to  Go  Extra  Viam. — ^It  is  generally  held  that  if  a  public 
highway  be  out  of  repair  and  impassable,  a  traveler  may  lawfully 
go  over  the  adjoining  land,  without  being  guilty  of  trespass,**  though 
ibe  right  to  do  so  has  been  doubted,  and  there  is  some  authority 
holding  that  it  does  not  exist.**  The  rule  is  especially  applicable 
where  the  landowner  over  whose  land  the  highway  passes  has  him* 
self  obstructed  the  way.*^  This  right  of  deviation  is  based  upon  the 
maxim  that  private  mischief  shall  be  endured  rather  than  public 
inconvenience,  and  on  the  ground  that  it  is  for  the  public  good  that 
there  should  be  at  all  times  free  passage  along  the  highways  for  all 
subjects  of  the  state.**  Its  exercise  does  not  amount  to  a  taking  of 
private  property  for  public  use,  without  compensation,  for  even  if 
it  can  be  regarded  as  an  appropriation  of  the  abutting  owner's  prop- 
erty, it  is  one  of  the  legal  incidents  or  consequences  which  attaches 
to  a  highway  through  private  property,  and  hence  it  must  be  assumed 
that  it  was  taken  into  consideration  and  proper  allowance  made  there- 
for, when  the  land  was  originally  appropriated  for  the  highway,  and 
that  the  damages  were  then  estimated  and  fixed,  for  the  private  injury 
which  might  thereby  be  occasioned.**  The  right,  having  its  origin 
in  necessity,*^  is  limited  by  the  necessity  which  creates  it,  and  is  not 
to  be  exercised  from  convenience  merely,  nor  when,  by  the  exercise 
of  due  care,  after  notice  of  obstructions,  other  ways  may  be  selected 
and  the  obstructions  avoided.**  To  warrant  its  exercise  the  obstruc- 
tion must  be  of  such  a  character  as  to  render  the  road  founderous 
and  impracticable,  and  must  also  arise  from  sudden  and  temporary 
causes.**  What  constitutes  such  inevitable  necessity  or  unavoidable 
accident  as  will  justify  a  deviation  must  depend  upon  the  various 

11.  Barrows  v.  Gallup,  32  Conn.  493,  16.  Morey  v.  Fitzgerald,  56  Vt.  487, 
87  Am.  Dee.  186.  48  Am.  Rep.  811. 

12.  Kent  v.  Jadkins,  53  Me.  160,  87  16.  Campbell  v.  Race,  7  Cush. 
Am.  Dec.  544  and  note;  Murray  v.  Mc-  (Mass.)  408,  54  Am.  Dec.  728. 
Shane,  52  Mich.  217,  36  Am.  Rep.  367;  17.  Kent  v.  Judkins,  53  Me.  160,  87 
Campbell  V.  Race,  7  Cush.  (Mass.)  408,  Am.  Dec.  544;  Campbell  v.  Rice,  7 
54  Am.  Dee.  728  and  note;  Morey  v.  Cush.  (Mass.)  408,  54  Am.  Dec  728 
Fitzgerald,  56  Vt.  487,  48  Am.  Rep.  and  note;  Morey  v.  Fitzgerald,  56  Vt 
811;  Shriver  v.  Marion  County  Court,  487,  48  Am.  Rep.  811. 

66  W.  Va.  685,  66  S.  E.  i062,  26       Note:  101  A.  S.  R.  111. 
L.R.A.(N.S.)  377.  18.  Campbell     v.    Race,    7     Cush. 

Notes:  73  Am.  Dec.  409;  101  A.  B.    (Mass.)    408,   54  Am.   Dec.   728  and 
B.  Ill;  12  Eng.  Rul.  Cas.  570,  571.  note;  Morey  v.  Fitzgerald,  56  Vt.  487, 

18.  Note:  12  Eng.  Rul.  Cas.  570.        48  Am.  Rep.  811. 
'  14.  Dawes  v.  Hawkins,  8  C.  B.  N.  S.       Note :  101  A.  S.  R.  111. 
848,  98  E.  C.  L.  848,  29  L.  J  C.  P.  343,       19.  Campbell     v.     Race,     7    Cush. 
12  Eng.  Rul.  Cas.  618.  (Mass.)    408,  54  Am.   Dec.  728  and 

Notes:  54  Am.  Dec.  732;  12  Eng.   note;  Morey  v.  Fitzgerald,  56  Vt.  487, 
Bui.  Cas.  570,  571.  48  Am.  Rep.  811. 
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circumstances  attending  each  particular  case,  such  as  the  nature  of 
the  obstruction,  the  length  of  time  during  which  it  has  existed,  the 
vicinity  or  distance  of  other  public  ways,  and  the  exigencies  of  the 
traveler,  and  is  generally  a  question  for  the  jury.*®  The  nature  and 
character  of  the  obstruction  rather  than  the  time  of  its  duration  will 
govern  in  determining  whether  or  not  it  is  temporary  in  character.* 
Snow  and  ice,  and  washouts  have  been  held  sufficient  to  justify  a 
deviation.*  If  the  obstruction  is  such  that  to  remove  it  would  mate- 
rially delay  the  traveler  in  his  journey,  and  impose  upon  him  any 
considerable  labor,  he  is  under  no  obligation  to  remove  it  in  order 
to  avoid  a  deviation.  Nor  is  he  obliged  to  take  measures  to  have 
the  road  repaired  or  to  provide  himself  with  another  way.  In  pass- 
ing over  the  adjoining  land,  he  must  do  as  little  damage  as  possible,* 
but,  if  it  is  enclosed,  may  make  a  breach  in  the  fence  sufficient  for 
his  passage.^ 

Law  of  the  Road 

222.  In  General. — ^In  the  United  States  and  in  England  certain 
rules  regarding  the  rights  of  vehicles  and  persons  meeting  or  pass- 
ing in  the  public  highway  have  been  established  by  long  continued 
custom  or  usage,  or,  in  many  jurisdictions,  by  statutory  regulation. 
These  rules  and  regulations  are  usually  spoken  of  as  the  "law  of  the 
road"  or  the  "rules  of  the  road."*  These  rules  are,  however,  not  inflex- 
ible, and  a  strict  observance  should  be  avoided  when  there  is  a  plain 
risk  in  adhering  to  them,*  and  one  who  too  rigidly  adheres  to  such 
rules  when  the  injury  might  have  been  averted  by  variance  therefrom, 
may  be  charged  with  fault.'  A  traveler  may  not  remain  stubbornly 
and  doggedly  upon  the  right  of  the  traveled  part  of  the  highway,  and 
wantonly  produce  a  collision  which  a  slight  change  of  position  would 
have  avoided,*  and  to  do  so  will  amount  to  contributory  negligence 
which  will  preclude  a  recovery  for  injuries  thereby  sustained.*    The 

20.  Campbell     ▼.     Race,    7     Cash.  66  W.  Va.  685,  66  S.  E.  1062,  26 

(Mass.)  408,  54  Am.  Dec.  728.  L.R.A.(N.S.)  377. 

1.  Morey  v.  Fitzgerald,  56  Vt.  487,  Note :  54  Am.  Dec.  732. 

48  Am.  Rep.  811.  5-  Notes:  48  A   S.  R.  356;  Ann. 

2   Campbell     v     Race      7     Cush  ^*^*-  1913 A  833. 

(Mass.)  408,  54  Am.  Dec.'728;  Morey  \  Notes ^^  ATA' A  3?'  ^^  ^' 

V  Fitzgerald,  56  Vt.  487,  48  Am.  Rep.  ^tZt^\^-^^^^^             13  Am. 

«•  ^       V  ,.  t>  ^     n    I.    Kep.  135;  48  A.  S.  R.  375;  U  L.R.A. 

3.  Campbell     v.     Race,     7     Cusb.  33  •^ 

(Mass.)    408,  54  Am.  Deo.  728   and       3.  O'Malley  v.  Dorn,  7  Wis.  236,  73 

note;  Morey  v.  Fitzgerald,  56  Vt.  487,  ^^jn.  Dee.  403  and  note. 

48  Am.  Rep.  811;  Shriver  v.  Marion       Note:  48  A.  S.  R.  371. 

County  Court,  66  W.  Va.  685,  66  S.  E.       9.  Taylor  v.  Union  Traction  Co.,  184 

1062,  26  L.RA.(N.S.)  377.  Pa.  St.  465,  40  AU,  159,  47  L.R.A. 

4.  Sbriver  v.  Marion  Coonty  Court,  289. 
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exceptions  to  the  rule  of  the  road  depend  upon  the  special  circum- 
stances of  the  case,  and  in  respect  to  which  no  general  rule  can  be 
applied.*® 

223.  To  What  Vehicles  and  Persons  Applicable. — ^The  law  of  the 
road  is  limited  in  its  application  to  the  regulation  of  the  conduct 
and  rights  of  travelers  with  vehicles  at  the  time  and  place  of  meeting, 
and  while  passing  each  other,**  and  has  no  reference  to  persons  using 
the  highway  except  in  relation  to  others  using  it,**  and  hence  does 
not  apply  to  buildings  that  arie  being  moved  through  the  public 
highway.*'  Nor  will  its  violation  by  a  traveler  constitute  contributory 
negligence  on  his  part  which  will  preclude  a  recovery  against  the 
municipality  for  injuries  sustained  as  a  result  of  defects  in  the  road.*^ 
In  some  states  the  statutes  adopting  it  expressly  limit  its  application 
to  vehicles  for  the  conveyance  of  persons,  and  where  such  is  the  case, 
the  driver  of  a  truck  for  the  conveyance  of  goods  is  not  obliged  to 
turn  to  the  right  on  meeting  a  vehicle  for  the  conveyance  of  persons.** 
So  a  statute  relating  to  persons  'traveling  with  carriages,"  has  been 
declared  to  have  no  application  where  a  collision  occurs  between  two 
teams  which  have  been  left  in  the  highway  unattended.*®  Some 
courts  have  held  that  it  does  not  apply  to  the  meeting  or  passing 
of  railroad  or  street  cars  and  common  vehicles,*^  while  others  take 
a  contrary  view.*®  While  there  is  authority  to  the  effect  that  it  does 
not  apply  as  between  vehicles  and  pedestrians,  and  that  as  regards 
the  latter  a  vehicle  may  go  on  either  side  of  the  road,*®  there  is  also 
authority  to  the  contrary.  So  it  has  been  held  that  a  statute  requir- 
ing a  vehicle  attempting  to  pass  another  vehicle  proceeding  in  the 
same  direction  to  turn  to  the  left  is  for  the  protection  of  pedestrians 
as  well  as  travelers  in  vehicles,  and  that  a  violation  thereof  may 
render  a  driver  liable  for  resulting  injuries  to  pedestrians;*®  and  a 
number  of  cases  have  laid  down  the  rule  that  a  pedestrian  has  a 
right  to  assume  that  drivers  of  vehicles  will  observe  the  law  of  the 
Toad,  and  to  rely  on  that  assumption.* 

224.  Fire  Apparatus,  Ambulances,  and  the  Like. — ^The  ordinary 
rules  of  the  road  are  applicable  to  fire  apparatus  in  the  absence  of 

10.  Note:  11  L.R.A.  33.  Conn.  42,  34  Atl.  712,  32  L.R.A.  651. 

11.  Neidhardt  v.   Minneapolis,   112       16.  Note:  48  A.  S.  R.  369. 

Minn.  149,  127  N.  W.  484,  29  L.R.A.       17.  Notes:  48  A.  S.  R.  368,  369; 

(N.S.)  822;  Graves  v.  Shattuck,  35  N.  Ann.  Cas.  1913E  1121. 

H.  257,  69  Am.  Dec.  536.  18.  Foster  v.  Curtis,  213  Mass.  79, 

12.  Neidhardt  v.  Minneapolis,  112  99  N.  E.  961,  Ann.  Cas.  1913E  1116, 
Minn.  149,  127  N.  W.  484,  29  L.R.A.  42  L.R.A.(N.S.)  1188. 

(N.S.)  822.  19.  Notes:  48  A.  8.  R.  377. 

13.  Graves  v.  Shattuck,  35  N.  H.  20.  Foster  v.  Curtis,  213  Mass.  79, 
257,  69  Am.  Dee.  536.  And  see  supra,  99  N.  E.  961,  Ann.  Cas.  ldl3E  1116, 
par.  218.  42  L.R.A.(N.S.)  1188. 

14.  See  infra,  par.  385.  1.  See  infra,  par.  241« 
16.  Peltier  v.  Bradley,  etc.,  Co.,  67 
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a  statute  or  ordinance  granting  them  special  privileges.*  So  the 
rule  of  the  road,  with  relation  to  vehicles  approaching  a  street  cross- 
ing that  the  first  to  reach  the  crossing  has  the  right  to  pass  over  first, 
applies  to  fire  engines  and  trucks,  in  the  absence  of  legislative  enact- 
ment  or  municipal  regulation  giving  such  vehicles  superior  rights. 
To  entitle  a  plaintiff  to  prove  that  a  fire  truck  has  the  right  of  way 
over  street  crossings  by  reason  of  a  local  custom,  such  custom  must 
be  averred  in  his  declaration.'  In  a  number  of  jurisdictions  fire 
department  and  salvage  corps  vehicles  have  by  statute  been  given 
the  right  of  way  in  city  streets,  and  in  many  cases  the  courts  have 
been  governed  by  such  a  statute  in  their  rulings  on  the  duties  and 
obligations  of  the  respective  parties  where  collisions  have  occurred 
between  fire  apparatus  wagons  and  other  vehicles.*  Some  courts 
have  held  that  a  statute^  giving  the  right  of  way  to  the  apparatus 
of  an  insurance  patrol  or  salvage  corps  operated  by  a  private  corpora- 
tion is  valid,*  while  others  have  held  to  the  contrary,  on  the  ground 
that  such  a  provision  violates  a  constitutional  inhibition  against  the 
granting  of  exclusive,  separate  public  emoluments  or  privileges  to 
individuals  except  in  consideration  of  public  service.*  In  any  event 
such  a  provision  does  not  relieve  the  corporation  from  liability  for 
negligence  in  injuring  one  not  contributing  to  the  injury.'  Gener- 
ally the  fire  department  has  the  right  of  way  over  such  a  patrol.* 
Statutes  and  ordinances  frequently  give  to  ambulances  the  right  of 
way  over  other  vehicles,  and,  where  such  is  the  case,  ordinary  vehicles 
which  fail  to  concede  such  right  are  liable  for  resulting  damages.* 
While  it  has  been  held  that  firemen  driving  to  a  fire  are  not  required 
to  use  the  same  care  to  avoid  collision  with  other  vehicles  that  is 
required  of  the  driver  of  an  ordinary  private  vehicle,**  the  true  rule 
would  seem  to  be  that  the  degree  of  care  required  in  both  cases  is 
the  samOi  that  is,  that  a  fireman  as  well  as  others,  miist  use  ordinary 

2.  Notes:  1  Ann.  Cas.  165;   Ann.  810,  where  a  statute  was  conshnied  as 

Gas.  1915A  93.  giving  a  patrol  the  right  of  way  over 

8.  Knox  V.  North  Jersey  St.  R.  Co.,  the  general  public,  but  its  validity  was 

70  N.  J.  L.  847,  57  Ail.  423,  1  Ann.  not  questioned  or  passed  upon. 

Cas.  164.  6.  Louisville   R.    Co.   v.   Louisvilla 

4.  Coleman  v.  Fire  Tns.  Patrol  of  Fire,  etc.,  Ass'n,  151'Ky.  644,  152  S. 

New  Orleans,  122  La.  626,  48  So.  130,  W.  799,  Ann.  Cas.  1915A  89  and  note, 

16  Ann.  Cas.  1217,  21  L.R.A.(N.S.)  43  L.R.A.(N.S.)  600. 

810.  7.  Note:  11  L.R.A.  34. 

Notes:  43  L.R.A.(N.S.)  601;  Ann.  8.  Coleman  v.  Fire  Ins.  Patrol  of 

Cas.  1915A  93.  New  Orleans,  122  La.  626,  48  So.  130, 

6.  Notes:  31  L.RA..(N.S.)  684;  43  16  Ann.  Cas.  1217,  12  L.R.A.(N.S.) 

L.R.A.(N.S.)    600,    601;    Ann.    Cas.  810. 

1915A  93.  9.  Note:  1  Ann.  Cas.  165. 

See  Coleman  v.  Fire  Ins.  Patrol  of  10.  Spellman  v.  Metropolitan  St.  R. 

New  Orleans,  122  La.  626,  48  So.  130,  Co.,  87  Kan.  415,  124  Pac  363,  Ann. 

16  Ann.  Cas.  1217,  12  L.R.A.(N.S.)  Cas.  1913E  230  and  note. 
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CBie  to  prevent  injury  to  himself  and  others,  Thich  means  care 
commensurate  with  the  circumstances,  but  that  the  exigencies  of  a 
fire  call  may  require  a  fireman  to  ta^e  risks,  particularly  as  to  speed 
of  travel,  which  it  would  be  negligence  for  a  traveler  under  ordi- 
nary conditions  to  take.^^ 

225.  Persons  on  Horseback;  Light  and  Loaded  Vehicles. — ^In  some 
jurisdictions  the  rule  of  the  road  does  not  apply  where  persons  on 
horseback  meet  vehicles,  but  the  rider  is  required  to  yield  to  the 
vehicle  under  such  circumstances,  especially  if  it  is  heavily  loaded,** 
and  this  principle  has  also  been  applied  as  between  light  and  heavy 
vehicles,  it  being  held  that  it  is  the  duty  of  the  former  to  give  way 
to  the  latter.**  There  is  authority  to  the  contrary,  however,  where 
the  rule  is  prescribed  by  a  statute  which  does  not  provide  for  an 
exception  under  such  circumstances.  But  even  in  such  a  case,  it  is 
not  unlawful  for  the  rider  on  horseback  to  yield  the  way  to  vehicles, 
and  to  do  so  is  an  evidence  of  care  on  his  part  rather  than  of  negli- 
gence.*^ It  has  been  held  that  it  is  not  necessary  for  the  lighter 
vehicle  to  yield  to  the  heavier  where  there  ia  no  apparent  necessity 
for  so  doing.** 

226.  Vehicles  Proceeding  in  Opposite  Directions. — The  law  of  the 
road  in  the  United  States  requires  travelers  in  vehicles  when'  they 
meet  each  other  upon  a  highway  each  to  turn  to  the  right  if  reason- 
ably practicable,**  and  this  rule  has  been  adopted  by  statute  in  a 
number  of  states.*^  So  it  is  sometimes  provided  that  travelers  so 
meeting  shall  drive  to  the  right  of  the  middle  of  the  traveled  part 
of  the  road,**  or  to  the  right  of  the  center  of  the  wrought  portion 

11.  Note:  Ann.  Cas.  1913E  231,  232.  R.  806,  49  L.R.A.'764. 

12.  Washburn  v.  Tracy,  2  D.  Chip.  16.  Riepe  v.  Elting,  89  la.  82,  56  N. 
(Yt.)  128,  15  Am.  Dec.  661.  W.  285,  48  A.  S.  R.  356  and  note,  26 

Notes:  73  Am.  Dec.  405,  406;  13  L.R.A.  769;  Avegno  v.  Hart,  25  La. 

Am.  Rep.  135;  48  A.  S.  R.  376;  11  Ann.  235,  13  Am.  Rep.  133  and  note; 

LR.A.  33.  Foote  v.  American  Product  Co.,  195 

13.  Foote  V.  American  Product  Co.,  Pa.  St.  190,  45  Atl  934,  78  A.  S.  R. 
195  Pa.  St.  190,  45  Atl.  934,  78  A.  S.  806,  49  L.R.A.  764. 

B.  806,  49  UR.A.  764.  Notes:  73  Am.  Dec.  405;  11  L.R.A. 

Notes:  73  Am.  Dec.  406;  48  A.  S.  R.  33. 
369,  376.  17.  Broschart  v.  Tuttle,  59  Conn.  1, 

In  Taylor  ▼.  Union  Traction  Co.,  184  21  Ath  925,  11  L.R.A.  33  and  note; 
Pa.  St.  465,  40  Atl.  159,  47  L.R.A.  289,  Peltier  v.  Bradley,  etc.,  Co.,  67  Conn, 
it  is  held  that  the  driver  of  a  cart  in  an  42,  34  Atl.  712,  32  L.R.A.  651 ;  Foote 
open,  unobstructed  highway  is  not  v.  American  Product  Co.,  195  Pa.  St. 
bound  to  drive  to  one  side,  in  order  190,  45  AU.  934,  78  A.  S.  R.  806,  49 
that  a  bicyclist  may  l»e  relieved  of  the  L.R.A.  764. 

necessity  of  deviating  from  a  straight       Notes:  13  Am.  Rep.  135;  48  A.  S. 
line.  R-  370  et  seq. 

14.  Riepe  v.  Elting,  89  la.  82,  56  N.  18.  Kennard  v.  Burton,  25  Me.  39, 
W.  285,  48  A.  S.  R.  356,  26  L.R.A.  43  Am.  Dec.  249;  Neal  v.  Rendall,  98 
769.  Me.  69,  56  Ail.  209,  63  L.R.A.  668; 

15.  Foote  V.  American  Product  Co.,  Parker  v.  Adams,  12  Mete.  (Mass.) 
195  Pa.  St.  190,  45  Atl.  934,  78  A.  S.   415,  46  Am.   Dec.   694;   Perlstein   ▼. 
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thereof ,^*  or  that  they  shall  give  one-half  of  the  road  by  taming  to 
the  right.**  It  is  generally  held,  however,  that  a  traveler  has  the 
right  to  use  any  part  of  the  highway  which  is  unoccupied,  and  which 
is  not  desired  for  the  use  of  another,  and  it  is  only  when  he  meetB 
another  that  he  is  required  to  turn  to  the  right.*  The  phrase  "per- 
sons meeting  each  other"  does  not  mean  merely  persons  passing 
each  other  while  going  in  opposite  directions,  but  it  implies  a  coming 
together  in  such  manner  that  there  would  be  an  actual  collision, 
or  an  apparent  danger  of  one,  if  they  should  pursue  their  course 
without  change  of  direction.  So  if  one  person  travel  along  one  side 
of  a  highway,  and  another  passes  along  the  other,  there  is  no  ''meet- 
ing," within  the  meaning  of  the  statute,  and  no  violation  of  its 
provisions,  and  that  would  be  true  even  though  each  person  should 
be  on  the  left  side  of  the  highway.*  It  does  not  become  the  duty 
of  a  traveler  to  turn  out  until  he  knows,  or  by  the  exercise  of  reason- 
able care  could  know,  that  another  vehicle  is  approaching,  and  until 
that  time  he  is  not  negligent  in  failing  to  do  so.  Nor  is  negligence 
on  his  part  established  by  the  mere  fact  that  it  would  have  been 
possible  for  him  to  have  discovered  the  approach  of  the  other  vehicle 
in  time  to  have  turned  out*  A  provision  that  travelers  must  ''season- 
ably turn"  to  the  right,  means  that  they  shall  turn  to  the  right  in 
such  season  that  neither  shall  be  retarded  in  his  progress  by  reason 
of  the  other  occupying  his  half  of  the  way  which  the  law  has  assigned 
to  his  use,  when  he  may  have  occasion  to  use  it  in  passing.  In  short, 
each  has  the  undoubted  right  to  one-half  of  the  way  whenever  he 
wishes  to  pass  on  it,  and  it  is  the  duty  of  each  without  delay  to 
yield  such  half  to  the  other."  *  In  construing  statutes  of  the  kind 
now  under  consideration,  it  is  generally  held  that  the  right  of  the 
center  of  the  road  means  the  right  of  the  center  of  the  worked  part,* 
and  that  the  "traveled  part  of  the  road"  means  that  part  of  the  road 

American  Exp.  Co.,  177  Mass.  530,  59  20.  Riepe  v.  Elting,  89  la.  82,  56 

N'.  E.  194,  52  L.R.A.  959;  Foster  v.  N.  W.  285,  48  A.  S.  R.  a56,  26  L.RA.. 

Curtis,  213  Mass.  79,  99  N.  E.  961,  769;  Cook  v.  Fogarty,  1U3  la.  600,  72 

Ann.    Cas.    1913E    1116,    42    L.R.A.  N.  W.  677,  39  L.RA..  488. 

(N.S.)  1188;  Thompson  v.  Dodge,  58  1.  Riepe  v.  Elting,  89  la,  82,  56  N. 

Minn.  555,  60  N.  W.  545,  49  A.  S.  R.  W.  285,  48  A.  S.  R.  356,  26  L.RA.. 

533,  28  L.R.A.  608;  Brember  v.  Jones,  769. 

67  N.  H.  374,  30  AtL  411,  26  L.R.A.  Note:  48  A.  S.  R.  367. 

408;  State  v.  Collins,  16  R.  I.  371,  17  2.  Riepe  v.  Elting,  89  la.  82,  56  N, 

Atl.  131,  3  L.R.A.  394;  Mahogany  v.  W.  285,  48  A.  S.  R.  356,  26  L.RJl. 

Ward,  16  R.  I.  479,  17  AU.  860,  27  A.  769. 

S.  R.  753;  AngeU  v.  Lewis,  20  R.  I.  3.  Cook  v.  Fogarty,  103  la.  500,  72 

391,  39  Atl.  521,  78  A.  S.  R.  881 ;  N.  W.  677,  39  L.R.A.  488. 

Winter  v.  Harris,  23  R.  I.  47,  49  Ati.  4.  Neal  v.  RendaU,  98  Me.  69,  56 

398.  54  L.R.A.  643;  O'Malley  v.  Dorn,  AU.  209,  63  L.R.A.  668. 

7  Wis.  236,  73  Am.  Dec.  403.  5.  Notes :  73  Am.  Dec.  409 ;  48  A. 

19.  Buxton  V.  Ainsworth,  138  Mich.  S.  R.  370;  5  Ann.  Cas.  148. 
352,  101  N.  W.  817,  5  Ann.  Cas.  146. 
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which  is  wrought  for  traveling,  and  i$  not  confined  simply  to  the 
most  traveled  part*  The  macadamized  portion  alone  of  a  street,  a 
part  of  which  is  macadamized  and  the  rest  paved  with  cobble  stones, 
cannot  be  treated  as  the  traveled  part,  and  therefore  a  traveler  injured 
by  collisicMi,  while  needlessly  on  the  left  of  the  center  of  the  whole 
width  of  road,  cannot  absolve  himself  from  fault  by  showing  that 
be  was  to  the  right  of  the  center  of  the  macadamized  part.'  Accord- 
ing to  some  authorities,  the  rule  requiring  persons  meeting  to  keep  to 
the  right  of  the  center  of  the  worked  part  of  the  road  does  not  apply 
in  the  winter  season,  when  the  depth  of  the  snow  renders  it  difticult 
or  impossible  to  ascertain  where  the  center  of  the  worked  part  of  the 
road  is,  and  in  such  case  the  center  of  the  road  is  the  center  of  the 
beaten  or  traveled  track,  without  reference  to  the  worked  part  of 
the  road.*  While  a  vehicle  must  turn  to  the  right  of  the  center  of 
the  road  sufficiently  far  to  enable  the  other  vehicle  to  pass  without 
delay  or  interference,  it  is  usually  deemed  sufficient  if  the  driver 
turns  sufficiently  far  to  avoid  a  collision,*  and  it  has  been  held  that 
a  driver  who  turns  sufficiently  far  to  the  right  to  enable  the  other 
vehicle  to  pass  in  safety  is  not  guilty  of  negligence  contributing  to  a 
collision,  though  some  portion  of  his  vehicle  may  be  to  the  left  of 
the  center  of  the  traveled  part  of  the  highway.^*  .  Where,  however, 
the  statute  requires  travelers  to  give  one-half  of  the  way,  a  person 
so  meeting  another  is  entitled,  in  a  proper  case  to  one-half  of  the 
full  width  of  the  highway.^^  In  the  absence  of  statute  it  has  been 
held  that  ordinary  care  does  not  require  one  traveler  to  stop  till  the 
other  passes,^*  but  it  is  sometimes  expressly  provided  that  when  it 
is  not  practicable  for  a  driver  to  drive .  to  the  right  of  the  middle 
of  the  traveled  part  of  the  road,  he  must  stop  a  reasonable  time  at 
a  convenient  part  of  the  road  to  enable  the  other  person  to  pass,^* 
and  this  he  should  do  in  obedience  to  the  statute  without  any  request.** 
When  it  is  impracticable  for  him  to  turn  out  has  been  construed  as 
meaning  when  it  is  difficult  or  utisafe  for  him  to  do  so  on  account 
of  his  vehicle  being  heavily  loaded,  or  for  other  cause.** 

227.  Passhig  Vehicles  Proceeding  in  Same  Direction. — ^When  per- 
sons are  traveling  in  a  highway  in  the  same  direction,  there  is  no 
rale  of  law  that  compels  one  to  travel  behind  the  other  or  gives  one 

6.  Wmter  v.  Harris,  23  R.  I.  47,  49  532,  101  N.  W.  817,  6  Ann.  Cas.  148. 
Atl  398,  54  L.RJl.  643.  11.  Fiepe  v.  Elting,  89  la,  82,  56 

Notes:  73  Anu  Dec  409;  5  Ann.  N.  W.  285,  48  A.  S.  R.  356,  26  LJt.A. 
Cas.  148.  769. 

7.  Winter  v.  Harris,  23  R.  L  47,  49       12.  Note :  73  Am.  Dec.  409. 

Atl.  398,  54  L.R.A.  643.  13.  Notes:  73  Am.  Dec.  409;  48  A, 

8.  l^otes:  73  Am.  Dec.  409;  48  A.   S.  R.  369. 

B.  R.  369,  370;  5  Ann.  Cas.  148.  14.  Note:  48  A.  S.  R.  369. 

9.  Note:  5  Ann.  Cas.  148.  16.  Kennard  v.  Burton,  25  Me.  39, 

10.  Buxton  v.  Ainsworth,  138  Mich.  43  Am.  Dee.  249. 
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exclusive  right  to  precede  the  other.  The  rear  traveler  may  pass 
to  the  front  whenever  he  may  do  so  in  safety,  with  the  exercise  of 
ordinary  care,  and  in  the  absence  of  a  statutory  provision  to  the 
contrary,  it  is  usually  held  that  he  may  attempt  to  pass  on  either 
side.^*  Some  courts,  however,  hold  that  he  must  keep  to  the  left,*' 
and  this  rule  has  been  adopted  by  statute  in  a  number  of  states.** 
If  the  part  of  the  roadway  to  which  the  overtaking  vehicle  is  entitled 
is  already  occupied  by  the  other  vehicle,  and  it  is  dangerous  to  pass 
on  the  other  side,  it  is  the  duty  of  the  vehicle  desiring  to  pass  to 
stop  and  give  warning  to  the  other,  so  as  to  avoid  any  collision, 
before  attempting  to  pass,  and  then  not  to  attempt  to  pass  until  he 
can  do  so  safely.  When  the  movement  of  the  vehicle  in  front  indi- 
cates the  intention  of  the  driver  to  use  another  part  of  the  road,  the 
driver  of  the  vehicle  in  the  rear  must  govern  his  vehicle  accordingly.*^ 
Generally,  the  duty  of  the  parties  is  the  same  where  the  vehicle 
sought  to  be  passed  is  standing  still  as  where  both  vehicles  are  in 
motion.*®  The  driver  of  the  passing  vehicle  is  liable  for  all  damat^ 
resulting  from  negligence  on  his  part  in  the  manner  in  which  ho 
attempts  to  pass,*  as  where  he  negligently  drives  too  close  to  the 
other  vehicle.*  If  there  is  no  rule  prescribing  the  side  on  which  he 
must  pass  he  is  also  answerable  for  all  consequences  resulting  from 
negligence  or  imprudence  because  of  the  side  selected,  and  if  there 
is  such  a  rule,  its  violation  may  amount  to  negligence.*  Some  courts 
have  gone  so  far  as  to  hold  that  in  attempting  to  pass  the  leading 
vehicle  at  all  he  acts  at  his  peril,  or  that  at  least  he  must  be  respon- 
sible for  all  damages  which  he  causes  to  the  one  whom  he  attempts 
to  pass,  and  whose  right  to  the  proper  use  of  the  road  is  as  great 
as  his,  unless  the  latter  is  guilty  of  such  recklessness  or  even  gross 
carelessness  as  would  bring  disaster  upon  himself.^  Neither  party 
is  relieved  from  the  duty  of  exercising  due  care  by  the  fact  that  the 
other  is  negligent.^  The  fact  that  the  plaintiff  drove  past  the  defend- 
ant when  the  latter  was  about  to  occupy  a  public  square  with  his 
team,  and  himself  occupied  a  part  of  the  square  will  not  deprive 
h}rn  of  the  right  to  recover  for  injuries  resulting  from  the  fact  that 

16.  Notes:    41    L.R.A.(N.S.)    338;  Ann.  Cas.  1913A  836. 

Ann.   Cas.   1913A   835   et  seq.  1.  Notes:  11  L1.R.A.  34;  41  L.R.A. 

17.  Avegno  v.  Hart,  25  La.  Ann.    (N.S.)  338. 

235,  13  Am.  Rep.  133.  2.  Note:  41  L.R.A.(N.S.)  343. 

Notes:  41  L.R.A.(N.S.)  339;  Ann.  3.  Notes:  41  L.R.A.(N.S.)  338  et 
Cas.  1913A  836.  seq.;  Ann.  Cas.  1913A  835  et  seq. 

18.  Foster  v.  Curtis,  213  Mass.  79,  4.  Avegno  v.  Hart,  25  La.  Ann.  235, 
99  N.  E.  961,  Ann.  Cas.  1913E  1116,  13  Am.  Rep.  133;  Myers  v.  Hinds,  110 
42  L.R.A.(N.S.)  1188.  Mich.  300,  68  N.  W.  156,  64  A.  S.  E. 

Notes:  41   L.R.A.(N.S.)   339,  342;  345,  33  L.R.A.  356. 

Ann.  Cas.  1913A  836.  Notes:  73  Am.  Dec.  405;  48  A.  S. 

19.  Note:  41  L.R.A.(N.S.)   342.  R.  377. 

20.  Notes:    41    KR.A.(N.S,)    339;  5.  Note:  41  L.R.A.(N.S.)  343. 
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the  defendant  ran  into  his  carriage  while  subsequently  passing  him, 
and  driving  into  the  square,  if  the  plaintiff  exercised  due  care  in  so 
passing  the  defendant  and  the  collision  was  due  to  want  of  ordinary 
care  on  the  part  of  the  defendant  in  managing  his  team.® 

228.  Vehicle  Overtaken  by  Another. — ^In  the  absence  of  a  statu- 
tory provision  to  the  contrary,  the  driver  of  a  vehicle  which  is  over- 
taken by  another  vehicle  proceeding  in  the  same  direction,  may 
occupy  any  part  of  the  road  he  sees  fit  without  being  obliged  to  turn 
aside  for  the  overtaking  vehicle,  provided  there  is  sufficient  room  for 
it  to  pass  him  on  the  one  hand  or  the  other.^  But  when  he  is  made 
aware  of  the  desire  of  the  overtaking  driver  .to  pass  he  must  exercise 
reasonable  care  not  to  injure  him.^  While  it  has  been  said  that  he 
is  not  bound  to  turn  either  to  one  side  or  the  other  unless  it  is  to 
avoid  a  collision  reasonably  to  be*  apprehended,*  some  courts  have 
held  that  it  is  his  duty,  if  so  requested,  to  yield  enough  of  the  way 
to  permit  the  overtaking  vehicle  to  pass  him  if  it  is  reasonable  and 
practicable  for  the  latter  to  do  so.^^  Statutes  in  some  states  provide 
that  the  driver  of  the  forward  vehicle  must  keep  to  the  right  while 
being  passed,^  or  that  he  must  not  wilfully  obstruct  the  passage  of 
the  following  vehicle.*  He  has,  however,  a  right  to  assume  that  the 
driver  of  the  overtaking  vehicle  is  a  competent  driver,  and  will 
observe  the  rule  of  the  road,*  and  he  is  not  bound  to  look  behind  him 
when  he.  has  no  reason  to  apprehend  danger.^  He  is  not  necessarily 
guilty  of  negligence  in  changing  his  position  where  he  has  no  knowl- 
edge that  another  vehicle  is  following  him,*  and  under  such  circum- 
stances may  turn  from  one  side  of  the  road  to  the  other  without  first 
looking  behind  him.*  He  also  has  a  right  to  turn  off  into  an  inter- 
flecUng  street,  and  the  driver  of  the  following  vehicle  is  liable  for 
the  resulting  damages  if  he  negligently  runs  into  him  while  he  is 
making  such  tunh'  If,  however,  he  has  reason  to  believe  that  another 
18  behind  him,  it  is  his  duty  not  to  obstruct  the  road,  and  to  use 
reasonable  care  in  passing  from  one  side  of  the  road  to  the  other 

6.  Lane  ▼.  Bryant,  9  Gray  (Mass.)  1.  Notes:  41  L.R.A.(N.S.)  339,  343; 
245,  69  Am.  Dec.  282.  Ann.  Cas.  1913A  834  et  seq. 

7.  Notes :  73  Am.  Dee.  405 ;  13  Am.  2.  Foster  v.  Curtis,  213  Mass.  79,  99 
Rep.  133;  48  A.  S.  R.  368,  377;  11  N.  E.  961,  Ann.  Cas.  1913E  1116^  42 
L.R.A.  33;  41  LJt.A.(N.S.)  338;  Ann.  L.R.A.(N.S.)  1188. 

Cas.  1913A  833.  Note:  41  L.R.A.(N.S.)  339. 

8.  Notes:     41    L.RJl.(N.S.)     338;      3.  See  infra,  par.  241. 

Ann.  Cas.  1913A  833.  4.  Note:  Ann.  Cas.  1913A  834  et 

9.  Notes:  48  A.  8.  R.  377;  Ann.  seq. 

Cas.  1913A  833.  6.  Note:  41  L.R.A.(N.8.)  342. 

10.  Notes:   73   Am.   Dec.   405;   41  6.  Note:  Ann.  Cas.  1913A  835. 
L.R.A.(N.S.)   338;  Ann.  Cas.  1913A  7.  Note:  41  L.R.A.(N.S.)  948,  349. 
833. 
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not  to  injure  the  person  behind,  and  he  may  be  guilty  of  negli* 
gence  in  suddenly  changing  his  course  without  giving  warning.® 

229.  Vehicles  Crossing  Street  or  Stopping. — ^A  traveler  driving 
across  the  street,  or  turning  across  for  the  purpose  of  making  a  stop, 
or  the  like,  must  exercise  ordinary  care  for  his  own  safety  and  thai 
of  others.®  It  is  necessary  and  proper  for  any  driver  who  is  about 
to  stop  for  the  purpose  of  going  upon  land  or  into  buildings  situated 
on  what  to  him  is  the  leftrhand  side  of  the  road  to  shape  his  course 
in  that  direction/®  and  the  rule,  requiring  travelers  to  keep  to  the 
right  has  no  application  under  such  circumstances,  but  the  parties 
are  governed  by  the  rules  of  the  common  law  as  to  negligence.** 
Nor  does  a  driver  crossing  to  the  left  of  the  road  in  order  to  stop 
there,  assume  the  responsibility  of  an  unusual  and  the  highest  degree 
of  care  to  avoid  a  collision  with  another  vehicle  which  attempts  to 
keep  to  the  right  in  passing,  but  be  is  bound,  and  only  bound,  to 
exercise  ordinary  and  reasonable  care  with  reference  to  such  teams 
as  he  may  encounter.** 

230.  Vehicles  Meeting  at  Street  Intersections;  Taming  from  One 
Street  into  Another. — The  rule  of  the  road,  with  relation  to  vehicles 
approaching  a  street  crossing,  is  that  the  first  to  reach  the  crossing, 
traveling  at  a  reasonable  rate  of  speed,  has  the  right  to  pass  over 
first.*®  It  is  generally  held  that  the  rule  requiring  travelers  when 
they  meet  to  turn  to  the  right  has  no  application  to  a  case  where 
travelers  meet  at  the  junction  of  two  streets,  but  that  the  rule  of 
the  common  law  applies  in  such  case,  and  that  each  person  must 
use  reasonable  care  to  avoid  a  collision,  such  as  the  place  and  cir- 
cumstances require.**  There  is,  however,  authority  to  the  effect  that 
the  rule  applies  to  persons  who  meet  at  any  part  of  a  highway,  whether 
at  a  crossing  or  elsewhere.  Starting  to  turn  into  an  intersecting  street, 
and  then  continuing  on  the  former  course  may  amount  to  negli- 
gence.** A  driver  turninjs:  from  one  street  into  another  must  exercise 
reasonable  care  to  make  the  turn  at  such  a  speed  and  at  such  a  place 
that  he  can  avoid  a  collision  with  and  injury  to  all  persons  who  are 
lawfully  using  the  street  into  which  he  turns.*®  As  a  rule  he  must 
keep  to  the  right  *'  and  away  from  the  left  curb,  and  the  fact  that 

8.  Notes:  48  A.  S.  R.  380;  Ann.  Cas.  70  N.  J.  L.  347,  67  AU.  423,  1  Ann. 
1913A  835.  Cas.  164  and  note. 

9.  Notes:  73  Am.  Dec.  405;  48  A.       14.  Notes:  73  Am.  Dec.  408;  48  A. 
S.  R.  380;  41  L.R.A.(N.S.)  350  et  seq.  S.  R.  368,  369;  41  L.R.A.(N.S.)  346. 

10.  Peltier  v.  Bradley,  etc.,  Co.,  67       15.  Note:  41  L.R.A.(N.S.)  347. 
Conn.  42,  34  All.  712,  32  L.R.A.  651.       16.  Armour  v.  KoUmeyer,  161  Fed. 

Note:  73  Am.  Dec.  405.  78,  88  C.  C.  A.  242,  16  L.R.A. (N.S.) 

11.  Notes:    73    Am.   Dec.   405;   41  1110. 

L.R.A.(N.S.)  350.  17.  Foote  v.  American  Product  Co., 

12.  Peltier  v.  Bradley,  etc.,  Co.,  67  195  Pa.  St.  190,  45  Atl.  934,  78  A.  S. 
Conn.  42,  34  Atl.  712,  32  L.R.A.  651.  R.  806,  49  L.R.A.  764. 

13.  Knox  V.  North  Jeraey  St.  R.  Co., 
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he  takes  the  wrong  side  on  turning  into  tlie  intersectiilg  street  and 
continues  to  travel  thereon  may  constitute  negligence.^^  So,  too, 
driving  on  the  wrong  side  of  the  street  at  a  crossing  may  constitute 
negligence.  It  has  been  held  that  where  two  vehicles  are  approach- 
ing each  other  on  streets  running  at  right  angles,  and  one  of  the 
drivers  signals  the  other  that  he  will  pass  in  front,  continuing  his 
course,  he  is  justified,  in  the  absence  of  indications  to  the  contrary, 
in  assuming  that  his  signal  will  be  observed  and  acted  upon,  and  where 
the  other  driver  disregards  the  signal  and  does  not  lessen  his  speed, 
a  recovery  may  be  had.** 

Negligence  in  Use  of  Highway 

231.  Relative  Rights  of  Travelers. — Generally  every  traveler  has 
an  equal  right  in  the  highway,  and  to  every  part  thereof,  with  every 
other  traveler.*^  8o  it  is  the  general  rule  that  the  rights  of  a  pedes- 
trian at  a  crossing  over  a  public  street  and  those  of  the  driver  of 
a  vehicle  are  reciprocal  and  equal.*  Neither  has  any  superior  rights 
over  the  other,*  but  each  has  a  common  right  to  use  the  street,*  and 
each  is  under  an  obligation  to  exercise  ordinary  care  for  his  own 
safety  and  that  .of  others  using  it.^  In  other  words,  each  must  exer- 
cise that  degree  of  care  and  prudence  which  the  conditions  and  cir- 

• 

18.  Note:  41  L.R.A.  348.  v.  Seattle  Transfer  Co.,  50  Wash.  633, 

19.  Note:  41  L.R.A.(N.S.)  349.  97  Pac.  657,  22  L.R.A.(N.S.)  471. 

20.  Laufer  v.  Bridgeport  Traction  Notes:  73  Am.  Dee.  408;  4  Ann.  Cas. 
Co.^  68  Conn.  475,  37  Atl.  379,  37  39a 

JmR.A.  533.    And  see  snpra,  par.  208.      3.  Barker  v«  Savage,  45  N.  Y.  191, 

1.  Mugge  V.  Bracken,  63  Fla.  229,  6  Am.  Rep.  66;  Dimaria  v.  Seattle 
68  So.  128,  Ann.  Cas.  1914A  247  and  Transfer  Co.,  50  Wash.  633,  97  Pac, 
note,  39  L.R.A.(N.S.)  481  and  note;  657,  22  L.R.A.(N.S.)  471. 

Stringer  v.  Frost,  116  Ind.  477,  19  N.  4.  Mugge  v.  Bracken,  63  Fla.  229, 
E.  331,  9  A.  S.  R.  875,  2  L.R.A.  614;  58  So.  128,  Ann.  Cas.  1914A  247  and 
Hennessey  v.  Taylor,  189  Mass.  583,  note,  39  L.R.A.(N.S.)  481  and  note; 
76  N.  E.  224, 4  Ann.  Cas.  396,  3  L.R.A.  Stringer  v.  Frost,  116  Ind.  477,  19  N. 
(N.S.)  345  and  note;  Barker  v.  Sav-  E.  331,  9  A.  S.  R.  875,  2  L.R.A,  614; 
age,  45  N.  T.  191,  6  Am.  Rep.  66;  Hennessey  v.  Taylor,  189  Mass.  583, 
feaker  v.  Close,  204  N.  Y.  92,  97  N.  E.  76  N.  E.  224, 4  Ann.  Cas.  396,  3  L.R.A. 
501,  38  L.R.A.(N.S.)  487  and  note;  (N.S.)  345;  Barker  v.  Savage,  45  N. 
Borg  V.  Spokane  Toilet  Supply  Co.,  50  Y.  191,  6  Am.  Rep.  66;  Baker  v.  Close, 
Wash.  204,  96  Pac.  1037,  19  L.R.A.  204  N.  Y.  92,  97  N.  E.  501,  38  L.R.A. . 
(N.S.)  160  and  note.  (N.S.)   487;  Borg  v.  Spokane  Toilet 

Notes:  73  Am.  Dee.  408;  48  A.  S.  Supply  Co.,  50  Wash.  204,  96  Pac. 
R.  376;  20  L.R.A.(N.S.)  232;  4  Ann.  1037,  19  L.R.A.(N.S.)  160  and  note; 
Cas.  398.  Dimuria  v.  Seattle  Transfer  Co.,  50 

2.  Strinsrer  v.  Frost,  116  Ind.  477,  Wash.  633,  97  Pac.  657,  22  L.R.A. 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.   (N.S.)  471. 

614 ;  Barker  v.  Savage,  45  N.  Y.  191,  Notes :  73  Am.  Dec.  408 ;  48  A.  S. 
6  Am.  Rep.  66;  Belton  v.  Baxter,  54  B.  376;  20  L.R.A.(N.S.)  232;  4  Ann, 
N.  Y.  245,  13  Am.  Rep.  578;  Dimaria  Cas.  398. 
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cumstances  demand,  and  such  as  a  pradent  person  would  use.^  Fin 
apparatus  and  ambulances  are  generally  given  the  right  of  way  when 
going  to  fires,*  and  street  cars  are  sometimes  given  the  right  of  way 
over  pedestrians.'  Bicycles  are  not  within  the  meaning  of  an  ordi- 
nance giving  vehicles  a  right  of  way  upon  streelr-railway  tracks  in 
the  direction  in  which  the  cars  usually  run,  over  vehicles  moving 
in  the  opposite  direction,  so  that  a  bicyclist  riding  between  the  rails 
can  compel  an  approaching  vehicle  to  give  way  to  him.*  The  occUr 
pant  of  a  part  of  a  highway  for  the  purpose  of  a  funeral  under  his 
control  has  a  right  to  direct  the  order  in  which  the  carriages  shall 
form  in  the  procession,  and  the  drivers  thereof  have  a  right  to  follow 
such  directions.  And  a  hackman  has  a  right  to  use  all  reasonable 
force  to  prevent  another  from  occupying  a  position  in  such  proces- 
sion to  which  he  has  been  assigned  by  the  one  in  charge  thereof.* 
232.  Basis  of  Liability  for  Injuries. — ^The  driver  of  a  vehicle  along 
a  highway  or  street  is  not  an  insurer  against  accidents,^*  but  his 
liability,  and  that  of  the  owner  of  the  vehicle,  for  injuries  to  persons 
or  property  in  the  highway  depends  on  negligence,  and  to  warrant 
a  recovery  therefor,  some  negligence  on  his  part  must  be  shown.** 
While,  of  course^  it  is  not  an  absolute  essential  to  establish  negli- 
gence that  there  should  have  been  an  eye  witness  to  the  accident^ 
it  is  necessary  that  there  be  some  evidence  indicative  of  negligence  in 
the  circumstances  surrounding  the  occurrence,  either  antecedent  to 
or  coincident  with  the  happening  of  the  accident.**  The  law  does 
not  draw  an  inference  of  negligence  from  the  mere  fact  that  there 
was  a  collision  in  which  the  plaintiff  was  hurt,^*  nor  does  the  doctrine 
of  res  ipsa  loquitur  apply,*^  even  though  the  injured  person  is  a 
child.**  A  person  is  not  liable  for  an  injury  caused  by  inevitable 
accident,**  but  to  avoid  responsibility  on  this  ground  it  must  appear 
that  the  collision  was  inevitable,  and  that  the  defendant  was  without 

5.  Baker  v.  aose,  204  N.  Y.  92,  97  205,  26  Atl.  180,  20  L.R.A.  61 ;  Hart- 
N.  E.  601,  38  L.R.A.(N.S.)  487.  field  v.  Roper,  21  Wend.  (N.  Y.)  615, 

Note :  4  Ann.  Cas.  398.  34  Am,  Dec.  273. 

6.  See  supra,  par.  224.  Note :  23  A.  S.  R.  762. 

7.  Baker  v.  Close,  204  N.  Y.  92,  97  12.  Schier  ▼.  Wehner,  116  Md.  553, 
N.  E.  501,  38  L.R.A.(N.S.)  487.    See  82  Atl.  976,  Ann.  Cas.  1913C  1053. 
also  Street  Rah^wats.  18.  Lee  v.  Jones,  181  Mo.  291,  79  8. 

8.  Taylor  v.  Union  Traction  Co.,  184  W.  927, 103  A.  S.  R.  596. 

Pa.  St.  465,  40  AU.  159, 47  L.R.A.  289.       14.  Schier  v.  Wehner,  116  Md.  553, 

9.  Goodwin  v.  Avery,  26  Conn.  585,  82  Atl.  976,  Ann.  Cas.  1913C  1053. 
68  Am.  Dec.  410.  15.  Schier  v.  Wehner,  116  Md.  553, 

10.  Note:  25  A.  S.  R.  323.  82  Atl.  976,  Ann.  Cas.  1913C  1053  and 

11.  O'Brien  v.  Miller,  60  Conn.  214,  note;  Lee  v,  Jones,  181  Mo.  291,  79  S. 
22  AU.  544,  25  A.  S.  R.  320;  Schier  v.   W.  927, 103  A.  S.  R.  596. 

Wehner,  116   Md.   553,  82   Atl.  976,       16.  Hartfield   v.   Roper,   21   Wend, 
Ann.  Cas.  1913C  1053;  Lee  v.  Jones,    (N.  Y.)  615,  34  Am.  Dec,  273. 
181  Mo.  291,  79  S.  W.  927,  103  A.  S.       Note:  48  A,  8.  R.  378. 
R.  596;  Menger  v.  Laur,  55  N.  J.  L. 
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fault.^'  To  warrant  a  recovery  for  an  injury  to  a  pedestrian,  it  must 
of  course  appear  that  the  plaintiff  was  in  fact  injured  by  the  vehicle 
in  question.  ^^ 

233.  Care  Required  of  Travelers  Generally. — ^AU  travelers  using 
a  street  or  highway  are  required  to  observe  ordinary  care  and  cau- 
tion to  avoid  inflicting  injury  on  other  travelers  with  equal  rights.^* 
It  is  their  duty  to  look  out  for  other  vehicles  passing,^®  and  to  regard 
the  ordinary  rules  of  the  road  for  each  other's  convenience  and  safety,^ 
and  a  violation  of  this  duty  constitutes^  negligence.^  The  amount 
of  care  required  to  be  exercised  necessarily  depends  upon  the  circum- 
stances of  each  particular  case,'  such,  for  instance,  as  the  place,  pres- 
ence or  absence  of  other  vehicles  and  travelers;  whether  the  horse 
driven  is  wild  or  gentle ;  whether  the  conveyance  and  power  used  are 
common  or  new  to  the  road,  and  the  known  tendency  of  any  feature 
to  frighten  animals,  and  the  like.^  '  Extraordinary  care  is  required 
of  a  person  or  corporation  who  operates  in  city  streets  for  his  own 
benefit,  cars  run  by  machinery,  or  who  exercises  in  such  thorough- 
fares any  business  which  involves  constant  risk  and  danger.^  A  trav- 
eler is  bound  to  have  his  harness  and  carriage  in  good  condition, 
and  is  liable  for  any  damage  that  may  result  from  his  failure  in  this 
respect.*  So  the  owner  of  a  vehicle  who  permits  it  to  be  out  of  repair 
is  liable  for  injury  to  a  person  on  the  street^  while  the  driver  is 
attempting  to  repair  it,  if  the  accident  would  not  have  happened  but 
for  the  condition  of  the  vehicle ;  and,  in  the  absence  of  evidence  as  to 
how  long  the  vehicle  had  been  out  of  repair,  or  what  caused  it  to  be  so, 
it  may  be  found  that  it  would  not  have  been  out  of  repair  but  for 

17.  Note :  48  A.  S.  R.  378.  20.  North   Pennsylvania  R.   Co.   v. 

18.  Byrnes  v.  Butte  Brewing  Co.,  44  Heileman,  49  Pa.  St.  60,  88  Am.  Dec. 
Mont  328,  119  Pac.  788,  Ann.  Cas.  482. 

1913B  440.  1.  Taylor  v.  Union  Traction  Co.,  184 

19.  Lanfer  ▼«  Bridgeport  Traction  Pa.  St.  465,  40  Atl.  159,  47  L.R.A.  289. 
Co.,  68  Conn.  475,  37  Atl.  379,  37  And  see  supra,  par.  222  et  seq. 
L.R.A.  533;   Indiana  Springs  Co.  v.  2.  Broadstreet  v.  Hall,  168  Ind.  192, 
Brown,  165  Ind.  465,  74  N.  E.  615,  6  80  N.  E.  145,  120  A,  S.  R.  356,  10 
Ann.  Cas.  656,  1  L.RJl.(N.S.)   238;  L.RA..(N.S.)  933. 

Mclntyre  v.  Omer,  166  Ind.  57,  76  N.  3.  Indiana   Springs  Co.   v.  Brown, 

E.  750,  117  A.  S.  B.  359,  4  L.R.A.  165  Ind.  465,  74  N.  E.  615,  6  Ann. 

(N.S,)  1130  and  note;  Broadstreet  v.  Cas.  656,  1  L.R.A.(N.S.)   238. 

Hall,  168  Ind.  192,  80  N.  E.  145,  120  4.  Indiana  Springs   Co.  v.  Brown, 

A.   S.  R.  356,  10  L.RA..(N.S.)   933;  165  Ind.  465,  74  N.  E.  615,  6  Ann. 

House  V.  Cramer,  134  la.  374,  112  N.  Cas.  656,  1  L.R.A.(N.S.)  238;  House 

W.  3,  13  Ann.  Cas,  461,  10  L.R.A.  v.  Cramer,  134  la.  374,  112  N.  W.  3, 

(N.S.)    655;   Shinkle  v.  McCullough,  13  Ann.   Cas.  461,  10  L.R.A.(N.S.) 

116  Ky,  960,  77  S.  W.  196,  105  A.  S.  655. 

R.  249;  Quirk  y.  Holt,  99  Mass.  164,  5.  Wilson   ▼.    Cunningham,   3    Cal. 

96  Am.  Dec.  725;  O'Maley  v.  Dom,  7  241,  58  Am.  Dec»  407.    And  see  gen- 

Wis.  236,  73  Am.  Dec  403  and  note,  erally  Carriers,  vol.  4,  p.  1144  et  seq. 

Notes:  48  A.  S,  R.  368;  36  L.R.A.  6.  Note:  73  Am.  Dec.  409, 
(N.S.)  1094, 
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the  negligence  of  the  owner.'  The  restrictions  which  the  law  imposes 
upon  all  modes  of  travel  and  trafiic  on  the  highways  are  such  as  tend 
to  secure  to  the  general  public  the  largest  enjoyment  of  the  ease- 
ment, and  must  be  observed  and  borne  by  all  alike  on  the  broad 
ground  that  all  have  an  equal  right  to  travel  in  safety;  and  when 
accidents  happen  as  incidents  to  reasonable  use  and  reasonable  oare 
the  law  awards  no  redress.® 

234.  Duty  of  Drivers  Toward  Persons  in  Streets. — ^It  is  the  duty 
of  drivers  of  vehicles  to  uae  due  care  to  avoid  causing  injuries  to 
pedestrians  lawfully  using  the  street,*  or  persons  rightfully  working 
therein,^®  and  they  are  liable  for  injuries  proximately  caused  by  their 
negligence  in  this  regard.  They  are  bound  to  anticipate  the  pres- 
ence of  persons  on  foot  and  keep  their  conveyances  under  such  con- 
trol as  to  avoid  collision,^^  and  not  only  must  they  make  a  vigilant 
use  of  their  senses  to  discover  any  one  exposed  to  danger,  but  must 
so  control  the  movement  of  their  teams  as  to  avoid  it  to  the  extent 
of  their  power  when  discovered.^*  They  must  be  watchful  at  all 
points,**  and  especially  at  street  crossings,**  and  a  failure  on  the  part 
of  a  driver  to  look  out  ahead  is  negligence,  notwithstanding  the  vehicle 
is  moving  slowly.**  A  driver  who  knows  that  a  child  of  tender 
years  is  in  the  highway  is  bound  to  a  proportionate  degree  of  watch-* 
fulness,  and  what  would  be  but  ordinary  neglect  in  regard  to  one 
whom  he  supposed  to  be  a  person  of  full  age  and  capacity  would  be 
gross  neglect  as  to  a  child,  or  one  known  to  be  incapable  of  escaping 
danger.  In  the  case  of  a  child  four  years  old,  he  is  bound  to  the 
utmost  circumspection.**  The  rule  that  travelers  must  use  due  care 
to  avoid  injury  to  other  travelers  is  applicable  as  between  travelers 
and  persons  who  are  rightfully  repairing  a  highway,  or  who  are 

7.  Hollidge  v.  Duncan,  199   Mass.  247,  59  L.R.A.(N.S.)  481. 

121,  85  N.  E.  186,  17  L.R.A.(N.S.)  11.  Stringer  v.  Frost,  116  Tnd.  477, 

982.  19  N.  E.  331,  9  A.  S.  R.  876,  2  L.R.A. 

8.  Indiana  Spring  Co.  v.  Brown,  614;  Savoy  v.  McLeod,  111  Me.  234^ 
185  Ind.  465,  74  N.  E.  615,  6  Ann.  88  Atl.  721,  48  L.R.A.(N.S.)  97L  > 
Cas.  656,  1  L.R.A.(N.S.)  238.  Note:  4  Ann.  Cas,  398.                      j 

9.  Stringer  v.  Frost,  116  Ind.  477,  12.  Mangam  v.  Brooklyn  City  R. 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  Co.,  38  N.  Y.  455,  98  Am.  Dec.  66;! 
614;  Gerhard  v.  Ford  Motor  Co.,  155  Barker  ▼.  Savage,  45  N.  T.  191,  • 
Mich.  618,  119  N.  W.  904,  20  L.R.A.  Am.  Rep.  66. 

(N.S.)    232;    Mangam    v.    Brooklyn  13.  Moebus  v.  Herrmann,  108  N.  T. 

City  R.  Co.,  38  N.  Y.  455,  98  Am.  349,  15  N.  E.  415,  2  A.  S.  R.  440;! 

Dec.  66;  Moebus  v.  Herrmann,  108  N.  Baker  v.  Close,  204  N.  Y.  92,  97  N.  E.' 

Y.  349,  15  N.  E.  415,  2  A.  S.  R.  440.  501,  38  L.R.A.(N.S.)  487.                     ! 

I^otes:  48  A.  S.  R.  367;  36  L.R.A.  Notes:    36    L.R.A.{N.S.)    1094;    4 

(N.S.)  1094.  Ann.  Cas.  398. 

10.  O'Donnell  v.  Lange,  162  Mich.  14.  Note:  4  Ann.  Cas.  398. 
654,  127  N.  W.  691,  Ann.  Cas.  1912A  15.  Note:  4  Ann.  Cas.  400. 

847  and  note;  Mugge  v.  Bracken,  63  16.  Robinson  v.  Cone,  22  Vt.  215, 
Fla.  229,  58  So.  128,  Ann.  Cas.  1914A   54  Am.  Dec.  67  and  note. 
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repairing  a  street  railway  legally  existing  within  its  limits.^'  So  a 
team  must  be  so  guided  as  not  to  injure  people  rightfully  upon  the 
running-board  of  a  street-car.^*  Generally,  pedestrians  have  a  right 
to  the  uninterrupted  use  of  the  sidewalk  and  the  riding  or  driving 
of  vehicles  thereon  is  negligence  per  se.^*  It  is  not  the  duty  of  a 
driver  to  keep  a  sharp  lookout  for  those  who  may  run  to  the  wagon 
from  the  rear  or  aides,  so  that  he  ma>  warn  them  that  the  wheels 
go  around  and  are  liable  to  injure  the  person  they  pass  over.'^  Nor 
is  he  obliged  to  station  guards  for  the  purpose  of  preventing  pedes- 
trians from  coming  in  contact  with  the  rear  part  of  the  conveyance. 
So  it  has  been  held  that  the  owner  of  a  long  wagon  in  use  upon  a 
highway  is  not  bound  to  look  out  that  the  rear  wheels  do  not  injure 
children  that  may  approach  the  vehicle  after  the  forward  part  has 
passed.^  Nor  is  it  the  duty  of  persons  in  charge  of  cars  or  carriages 
to  be  all  the  while  so  stationed  that  boys  cannot  jump  or  hitch  thereon 
in  mere  sport.  Liability  for  injuries  resulting  to  pedestrians  or  other 
travelers  or  their  property  from  the  skidding  or  sluing  of  a  vehicle 
depends  upon  whether  or  not  the  driver  thereof  was  negligent,  and 
the  same  is  true  where  the  injury  results  from  the  fact  that  articles 
project  or  drag  from  a  vehicle.* 

235.  Driviiig  at  Imsioderate  Speed«-«-Unless  the  occasion  is  of  an 
extraordinary  character,  persons  have  no  right  to  ride  or  drive  through 
the  streets  of  a  populous  city  at  a  rate  of  speed  which  makes  it  danger- 
ous to  foot  travelers  using  ordinary  care,'  and  driving  at  an  immod- 
erate or  unlawful  rate  of  speed  may  constitute  negligence  which  will 
render  the  driver  liable  for  injuries  to  other  travelers  proximately 
resulting  therefrom,^  and  will  preclude  him  from  recovering  for 
injuries  which  he,  himself,  sustains,  provided  such  .unlawful  act 
contributes  to  such  injury.*  Even  though  fast  driving  of  itself  may 
not  be  negligence,  yet  it  is  negligence  to  drive  a  horse  so  sharply 
and  rapidly  around  a  street  corner  as  to  be  unable  to  avoid  a  colli- 
sion with  a  vehicle  coming  slowly  down  the  street  upon  the  custom- 
ary side.®  Statutes  and  ordinances  frequently  limit  the  speed  at  which 
vehicles  may  be  driven  along  streets  and  highways,'  and  such  provi- 

17.  Qairk  v.  Holt,  99  Mass.  164,  96  2.  Note:  36  L.R.A.(N.S.)  1095  et 
Am.  Dee.  725.  seq. 

18.  Sibley  v.  Nason,  196  Mass.  125,  3.  Stringer  v.  Frost,  116  Ind.  477, 
81  N.  E.  887,  124  A.  S.  R.  520,  12  19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R  JL 
Ann.  Cas.  938,  12  L.R.A.(N.S.)  1173.  614. 

19.  Fielder  v.  Tipton,  149  Ala.  608,  4.  Notes:  73  Am.  Dee.  409;  48  A. 
42  So.  985,  123  A.  S.  R.  69,  13  Ann.  S.  R.  378 ;  11  L.R.A.  35. 

Cas.  1012,  8  L.R.A.(N.S.)  1268.    And  5.  See  infra,  par.  240. 

oee  supra,  par.  214.  6.  Armour  v.  KoUmeyer,  161  Fed. 

20.  Note:  36  L.Rjl.(N.S.)   1094.  78,  88  C.  C.  A.  243,  16  L.R.A.(N.S.) 
1.  Stuart  V.  Holyoke  St.  R.  Co.,  210  1110. 

Mass.  240,  96  N.  E.  683,  36  L.R.A.       7.  Broschart  ▼.  Tuttle,  59  Conn.  1, 
(N.S.)  1094.  21  Ad.  925,  11  L.R.A.  33;  Christy  ▼. 
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sions  are  generally  recognized  as  valid  if  reasonable.*  They  have  been 
held  to  apply  to  street  cars  and  private  ambulances,*  but,  as  a  rule, 
do  not  apply  to  members  of  the  fire  departments^*  or  to  members  of 
a  salvage  corps  organized  under  statutory  authority  while  responding 
to  an  alarm  of  fire.^^  It  has  been  held,  however,  that  a  statute  or 
ordinance  prohibiting  immoderate  driving  or  riding  applies  to  vehicles 
belonging  to  the  fire  department,^*  and  that  the  driver  is  liable  for 
injuries  resulting  from  his  negligence.^*  It  is  sometimes  expressly 
provided  by  ordinance  that  fire  engines  are  not  to  be  driven  in  a 
manner  calculated  to  endanger  the  safety  of  persons  or  property  in 
the  streets.^* 

236.  Runaway  Horses. — ^The  duty  of  one  in  charge  of  a  runaway 
team  is  to  use  such  care  as  prudent  men  ordinarily  use  under  like 
circumstances,  taking  into  consideration  the  time,  place,  and  condi-* 
tion  of  the  highway,  and  he  cannot  be  held  liable  for  colliding  with 
another  vehicle,  to  the  injury  of  its  occupant^  if  the  runaway  is  not 
shown  to  have  been  due  to  his  negligence,  and  he  made  an  honest 
and  earnest  effort  to  avoid  the  vehicle,  and  to  warn  the  injured  person 
of  his  danger.^*  Ordinarily,  negligence  eannot  be  inferred  against 
a  driver  as  a  matter  of  law  from  the  mere  fact  that  his  horse  was 
running  away  when  the  accident  occurred,^*  but  the  question  of  his 
negligence  under  such  circumstances  is  one  of  fact  for  the  jury.^' 
Some  courts,  however,  have  declared  that  when  a  team  is  found  run- 
ning away,  unattended  on  a  public  highway,  and  doing  damage  to 
one  lawfully  thereon,  negligence  is  prima  facie  imputable  to  the  own- 
er.^*   It  has  been  held  to  be  negligence  to  attempt  to  drive,  on  a 

Elliott,  216  111.  31,  74  N.  E.  1035,  108       11.  State   v.    Sheppard,    64   Minn. 
A.  S.  R.  196  and  note,  3  Ann.  Cas.   287,  67  N.  W.  62,  36  L.R.A.  305. 
487  and  note,  1  L.R.A.(N.S.)  215  and       12.  Notes:  36  L.R.A.  305;  1  Ann. 
note ;  State  v.  Sheppard,  64  Minn.  287,   Cas.  165. 
67  N.  W.  62,  36  L.R.A.  305  and  note;       13.  Note:  48  A.  8.  R.  379. 
Baker  v.  Pendergast,  32  Ohio  St.  494^       14.  Note :  Ann.  Cas.  1913E  232. 
30  Am.  Rep.  620.  15.  Kimble  v.  Staekpole,  60  Wash. 

8.  Christy  V.  Elliott,  216  III.  31,  74  35,  110  Pac.  677,  35  LJR.A.(N.S.)  148 
N.  E.  1035, 108  A.  S.  R.  196  and  note,  and  note. 

3  Ann.  Cas.  487  and  note,  1  KR.A.  1«-  Button  v.  Frink,  61  Conn.  342, 
(N.S.)  215  and  note;  State  v.  Shep-  ^0  Am.  Rep.  24;  O'Brien  v.  MUler,  60 
pard,  64  Minn.  287,  67  N.  W.  62,  36  SS?""^       '  i2't?    •'     Qn^i/o.^' 

L.R.A.  305  and  note.  lflS'^T7^\^f^'''^^^^^ 

»   jNote .  do  UK.A.  duo.  ^^    ^^jj^^  ^  ^         222  Pa.  St.  362, 

10.  Kansas   City  V    McDonald    60  ^^  ^^,   53^  33  L.R.A.(N.S.)  171  and 
Kan.  481,  57  Pac.  123,  45  L.R.A.  429;  ^^^^^^ 
State  V.  Sheppard,  64  Minn.  287,  67       j^^te:  48  A.  S.  R.  379. 
N.  W.  62,  36  L.R.A.  305;  Farley  v.       17.  See  infra,  par.  247.    And  aee 
New  York,  152  N.  Y.  222,  46  N.  E.  Animals,  vol.  1,  p.  1107  et  seq. 
506,  57  A.  S.  R.  511.  18.  Gorsuch  v.  Swan,  109  Tenn.  86, 

Notes:  1  Ann.   Cas.  165;  18  Ann.  69  S.  W.  1113,  97  A.  S.  R.  836. 
Caa.  509;  Ann.  Cas.  1913E  232.  Note:  23  L.R.A.(N.S.)  172. 
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public  street,  a  ^nciotiB  horse  which  is  likely  to  ran  away  and  do 
injury  to  others,^^  and  that  the  owner  of  such  a  horse  is  liable  for 
injury  inflicted  by  him  without  proof  of  negligence  or  fault  in  endeav- 
oring to  prevent  such  injury.*®  While  knowledge  of  the  vicious  and 
runaway  character  of  a  horse  by  one  employed  to  drive  it  is  imputed 
to  its  owner/  it  h«s  been  held  that  the  mere  fact  that  a  horse  ran  away 
several  years  before,  when  only  a  colt,  because  of  the  breaking  of  a 
strap  and  the  dropping  down  of  the  pole,  making  a  report  like  a 
pistol  or  a  gun,  does  not  constitute  any  evidence  of  a  disposition  or 
proneness  of  thn  horse  to  run  away.  Nor  will  signs  of  being  unruly 
which  horses  that  had  previously  been  gentle  and  easily  managed 
exhibited  during  a  drive  require  the  owner  to  discontinue  his  drive 
and  leave  them  at  a  place  at  which  he  has  temporarily  stopped,  instead 
of  driving  ^hem  home,  or  permitting  them  to  be  driven  by  one  of 
the  party,  who  is  a  competent  driver.* 

237.  UnUtched  and  Unattended  Horses. — Persons  temporarily  leav- 
ing their  horses  or  teams  in  the  street  are  bound  to  use  ordinary  or 
reasonable  care  in  preventing  their  escape,  and  if  they  fail  to  do  so 
will  be  held  liable  in  damages  to  third  persons  who  are  injured  in 
their  property  or  persons  by  reason  of  such  failure.'  The  plain  tiff ^s 
eauso  of  action  in  such  case  is  based,  however,  on  negligence,  and  to 
warrant  a  recovery  negligence  on  the  part  of  the  defendant  must 
be  shown.^  The  degree  of  care  required  ib  that  which  would  be  exer- 
cised by  a  person  of  ordinary  care  and  prudence  under  like  circum- 
stances,^ and  the  omission  of  that  d^;ree  of  care  is  negligence,®  and 
conversely  its  exercise  relieves  the  owner  from  responsibility  for  inju- 
ries caused  by  his  team  in  case  the  latter  breaks  loose.^  Some  courts 
hold  that  it  is  negligence  for  the  owner  to  leave  his  team  unhitched 
and  unattended  on  a  public  street,  and  that  he  thereby  becomes  liable 
for  any  damage  caused  by  their  running  away,®  and  is  precluded 
from  recovering  for  injuries  sustained  by  them  as  a  result  of  collid- 

19.  Note:  Ana.  Cas.  1914A  252.        ing  Co.,  39  Colo.  148,  89  Pae.  53,  121 

20.  Lynch  v.  Kineth,  36  Wash.  368,  A.  S.  R.  158,  8  KR.A.(N.S.)  1001; 
78  Pae.  923,  104  A.  S.  R.  958.  Phillips  v.  Dewald,  79  Qa.  732,  7  S. 

1.  Lynch  v.  Kineth,  36  Wash.  368,  E.  151,  11  A.  S.  R.  458. 

78  Pae.  923,  104  A.  S.  R.  958.  6.  Phillips  v.  Dewald,  79  Qa.  732,  7 

2.  Creamer  v.  Mcllvain,  89  Md.  343,  S.  E.  151,  11  A.  S.  ,R.  458. 

43  Atl.  935,  73  A.  S.  R.  186,  45  L.R.A.       7,  Caughlin  v.  Campbell-Sell  Bak- 

^'  n      ur  n       1.  11  G  11   n  i.  ^°^  ^o»  ^9  Colo.  148,  89  Pae.  53,  121 

3.  Caughlin  V.  ,CampJell-Sell  Bak-  ^   g   ^  ^^g   g  l.r.a.{N.S.)  1001. 
mg  Co.,  39  Colo.  148,  89  Pae.  53,  121       «   n^-^^o  r^^}    ^f«    r»«   L   wusf^ 
Afs.  R.  158,  8  L.R.A.(N.S.)   1001;  15J  £7 627    4?' So  * 3^  UR^ 
PhUlips  V.  Dewald,  79  Ga.  732,  7  S.  ,^f  q^^^'  „    '  f      .      i?-  '        ^ 
B.  151,  11  A.  S.  R.  458.  ^^-^'l^®  f'^^Sf^L^'J!"''  I'  ^°; 

4.  Caughlin  v.  Campbell-Sell  Bak-  ners,  20  Colo.  178,  37  Pae.  721,  46 
mg  Co.,  39  Colo.  148,  89  Pae.  53,  121  A.  S.  R.  279 ;  Denver  y.  Utzler,  38 
A.  S.  R.  158,  8  L.R.A.{N.S.)  1001.  Colo.  300,  88  Pae.  143,  120  A.  S.  B. 

6.  Caughlin  v.   Campbell-Sell  Bak-   108,  8  L.R.A.(N.S.)    77;  Gorsuch  ▼. 
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ing  with  obstructions  in  the  street  while  so  running  away.*  On  the 
other  hand  there  are  decisions  to  the  effect  that  there  is  no  absolute 
rule  of  law  that  requires  one  who  has  a  horse  in  a  street  to  tie  him, 
or  to  hold  him  by  the  reins,  and  it  is  not  unlawful  or  necessarily 
negligent  for  him  to  fail  to  do  so,  at  least  while  the  horse  remains 
in  his  immediate  presence,^®  and  that  merely  leaving  a  horse  un- 
hitched,^^ or  leaving  him  unattended,  at  least  when  restrained  in  some 
manner,  is  not  in  itself  negligence,  but  that  whether  it  is  or  not  will 
depend  upon  the  facts  and  circumstances  of  each  particular  case, 
and  is  a  question  of  fact  for  the  jury>'  So  it  has  been  held  that 
it  is  not  negligence  for  the  driver  of  a  quiet,  gentle  horse  to  leave 
him  untied  and  otherwise  unattended  on  the  side  of  a  public  street 
or  highway,  as  he  is  accustomed  to  do  without  accident,  and  with 
nothing  of  an  unusual  character  present  to  alarm  the  horse  while 
the  driver  is  near  by  loading  goods  into  the  wagon  to  which  the  horse 
is  hitched.^*  Nor  does  leaving  a  team  standing  in  a  private  lane  of 
itself  imply  negligence.^^  The  disposition  of  the  horse  as  being  vicious 
or  gentle  is  to  be  considered,  in  determining  the  degree  of  care  to 
be  used,  and  what  might  be  considered  as  negligence  in  the  fasten- 
ing or  leaving  unattended  of  one  horse  might  not  be  so  considered 
in  the  case  of  another.  ^^  Ordinances  forbidding  persons  from  leav- 
ing horses  standing  in  the  streets  unhitched  and  unattended  are 
valid,^*  but  it  has  been  held  that  while  the  fact  that  at  the  time  of 
a  collision  a  team  was  standing  in  the  street  in  violation  of  an  ordi- 
nance may  be  shown  on  the  issue  of  the  owner's  negligence,^'  it  does 
not  necessarily  show  such  negligence,  or  preclude  a  finding  that  he 
was  not  negligent.  So  he  may  recover  under  such  circumstances 
if  his  team  was  driven  against  and  injured  provided  his  violation  of 
the  ordinance  did  not  contribute  to  the  injury.^* 

238.  Violation  of  Law  of  Road  as  Negligence. — ^Violation  of  the 
law  of  the  road  may  justify  a  recovery  for  injuries  proximately  result- 
Swan,  109  Tenn.  36,  09  S.  W.  1113,  18.  Belles  v.  Eellner,  67  N.  J.  L. 
97  A.  8.  R.  836.  255,  51  Atl.  700,  54  AU.  99,  91  A.  8. 

Notes:  48  A.  8.  R.  379;  AnxL.  Cas.  R.  429,  57  L.RA.  627. 
1914A  252.  14.  Coller  v.  Knox,  222  Pa.  St.  362, 

9.  See  infra,  par.  382.  71  Atl.  539,  23  L.R.A.(N.S.)  171. 

10.  Wasmer  v.  Delaware,  etc.,  H  15.  Caughlin  v.  Campbdl-Sell  Bak- 
Co.,  80  N.  Y.  212,  36  Am.  Rep.  608.  ing  Co.,  39  Colo.  148,  89  Pac.  53,  121 

11.  Griggs  V.  Fleekenstein,  14  Minn.  A.  S.  R.  158,  8  L.R.A.{N.S.)  1001; 
81,  100  Am.  Dec.  199  and  note;  Belles  Phillips  v.  Dewald,  79  6a.  732,  7  8. 
V.  Kellner,  67  N.  J.  L.  255,  51  Atl.  E.  151,  11  A.  S.  R.  458. 

700,  54  Atl.  99,  91  A.  S.  R.  429,  57  16.  Wells  v.  Mt.  Olivet,  126  Ky. 
L.R.A.  627.  131,  102  S..W.  1182,  11  L.RJL(N-S.) 

12.  Caughlin  v.  Campbell-Sell  Bak-  1080. 

ing  Co.,  39  Colo.  148,  89  Pae.  53,  121       17.  See  infra,  par.  246. 

A.  S.  R.  158,  8  L.R.A.(N.S.)   1001.       18.  Steele  v.  Burkhardt,  104  Maw. 

And  see  Animals,  vol.  1,  p.  1109  et  59,  6  Am.  Rep.  191. 

seq. 
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ing  therefrom,**  and  statutes  sometimes  provide  for  such  liability  on 
its  violation.*^  But  if  the  statute  prescribing  the  rule  does  not  make 
the  offender  absolutely  liable  for  all  damage  which  may  happen  while 
he  is  on  the  wrong  side  of  the  road,  his  liability  depends  upon  the 
rule  of  law  applicable  to  cases  of  negligence.*  A  mere  failure  to 
observe  the  law  of  the  road  does  not  necessarily  constitute  negligence,* 
but  it  is  a  circumstance  to  be  considered  on  the  question  whether 
the  driver  exercised  due  care.*  Thus  it  has  been  held  that  it  is  no 
excuse  for  the  driver  of  a  vehicle  which  attempts  to  pass  another 
Tehicle  proceeding  in  the  same  direction  that  the  driver  of  the  for- 
ward vehicle  is  not  on  the  side  of  the  road  prescribed  by  the  statute, 
where  the  driver  of  the  rear  vehicle  by  the  exercise  of  reasonable 
care  might  avoid  the  accident.^  And  if  the  driver  of  a  team  observ- 
ing the  law  of  the  road  discovers  a  team  approaching  in  an  opposite 
direction  in  time  to  prevent  a  collision,  by  stopping  or  otherwise, 
it  is  bis  duty  to  do  so,  although  the  driver  of  the  other  team  is  guilty 
#f  negligence  in  violating  the  law  of  the  road.*  Nor  will  the  failure 
#f  a  traveler  meeting  another  to  turn  to  the  right  make  the  former 
Uable  for  a  collision,  if  the  latter  could  have  avoided  it  by  the  exer- 
eise  of  ordinary  care.*  It  has  frequently  been  declared  that  viola- 
tion of  the  law  of  the  road  is  prima  facie  evidence  of  negligence  on 
the  part  of  the  person  disobeying  it ; '  or,  in  other  words,  thtxt  such 
violation  if  unexplained,  indicates  negligence  on  his  part.*  This 
presumption  may  be  overcome,  however,  by  evidence  showing  the 

19.  Eennard  t.  Barton,  25  Me.  39,   Ann.    Cas.    1913E    1116,    42    L.R.A. 
43  Am.  Dec.  249;  Angell  v.  Lewis,  20    (N.S.)  1188. 

R.  I.  391,  39  AU.  521,  78  A.  S.  R.  4.  Notes:     41     L.R.A.(N.S.)     Wl; 

981.  Ann.  Cas.  1913A  836. 

Notes:  73  Am.  Dee.  406,  407;  13  5.  Angell  v.  Lewis,  20  R.  I.  391,  39 

Am.  Rep.  135;  48  A.  S.  R.  369;  Ann.  AtL  521,  78  A.  S.  R.  881. 

Cas.  1914A  252.  6.  Brember  v.  Jones,  67  N.  H.  374, 

20.  Riepe  v.  Elting,  89  la.  82,  56  30  Atl.  411,  26  L.R.A.  408. 

N.  W.  2to,  48  A.  S.  R.  356,  26  L.R.A.  7.  Riepe  v.  Elting,  89  la.  82,  56  N. 

7C9;  Cook  v.  Fogarty,  103  la.  600, '72  W.  285,  48  A.  S.  R.  356  and  note,  26 

N.  W.  677,  39  L.R.A.  488.  L.R.A.    769;    Baxton    v.    Ainsworth, 

1.  Note:  11  L.R.A.  33.  138  Mich.  532,  101  N.  W.  817,  5  Ann. 

2.  Riepe  v.  Elting,  89  Ta.   82,  56  Cas.  146;  Angell  v.  Lewis,  20  R.  I. 
N.  W.  285,  48  A.  S.  R.  356  and  note,  391,  39  Atl.  521,  78  A    S    R    881; 
26  L.R.A.  769;   Neal  v.  Rendall,  98  Winter  v.  Harr^,  23  R.  I.  47,  49  AU. 
Me.  69,  56  Atl.  209,  63  L.R.A.  668;  ^^^J^'^'^^^^  I35.  n  r  r  a 
Hackett   V.   Alamito    Sanitary   Dairy  35^°^®*'  "  ^^'  ^^'  ^^'  "^^  ^^^'^* 

9^''^i^ot.^\\^^Tl'7/J^^^^  8-  Neal  V.  Rendall,  98  Me.  69,  50 

Cas.  1913A  329,  41  I.R  A.(N.S.)  337 ;   ^^i,  gOO,  63  L.R.A.  668;  Perlstein  v. 

Brember  v.  Jones,  67  N.  H.  374,  30  American  Exp.  Co.,  177  Mass.  530,  59 

Atl.  411,  26  L.RA.  408.  N.  E.  194,  52  L.R.A.  959;  Foster  v. 

8.  Neal  ▼.  Rendafl,  98  Me.  69,  56   Curtis,  213  Mass.  79,  99  N.  E.  961, 

Atl.    209,  63  L.RJI.  668;   Foster  v.   Ann.    Cas.    1913E    1116,    42   L.RJ^. 

Curtis,  213  Mass.  79,  99  N.  E.  961,    (N.S.)  1188. 
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absence  of  negligence  of  his  part^*  or  that,  in  the  exercise  of  due 
care,  the  rule  could  not  be  rigidly  obeyed/®  or  that  because  of  the 
circumstances,  it  was  impossible  to  obey  it,**  or  that  disobedience  to 
it  did  not  essentially  contribute  to  the  injury.**  It  has  been  said 
that  one  who  violates  the  "law  of  the  road"  by  driving  on  the  wrong 
side  assumes  the  risk  of  such  an  experiment,**  and  must  use  more 
care  and  keep  a  better  lookout  to  avoid  collision  than  would  other- 
wise be  necessary.** 

239.  Proximate  Cause. — ^To  warrant  a  recovery  in  case  of  a  colli- 
sion on  a  street  or  highway  it  must  appear  that  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury.  The  accident  must  be 
the  natural  and  probable  consequence  of  the  negligence,  and  one 
which  might  have  been  foreseen  by  a  man  of  ordinary  intelligence 
and  prudence,  though  not  necessarily  in  the  precise  form  in  which 
it  occurred.**  Driving  on  the  wrong  side  of  the  road  in  violation 
of  the  statute  may  be  found  to  be  the  proximate  cause  of  a  collision 
with  a  vehicle  traveling  in  the  opposite  direction,  where  the  vehicles 
are  brought  into  contact  by  the  sudden  shying  of  the  approaching 
horse,  which  would  not  have  caused  the  collision  had  the  statute  not 
been  violated.**  So  the  running  away  of  a  team  is  the  efficient  cause 
of  an  injury  if  it  put  in  operation  the  force  which  was  the  immediate 
and  direct  cause  of  the  injury.*'  Leaving  a  team  unhitched  and 
uncared  for  by  the  side  of  the  public  highway  has  been  held  to  be  the 
proximate  cause  of  an  injury  caused  by  their  running  over  a  child 
while  running  away.**  And  where  a  team,  negligently  left  unhitched 
in  the  principal  business  street  of  a  town,  runs  away,  and  after  an 
attempt  on  the  part  of  people  in  the  street  to  stop  it,  runs  into  another 
team  properly  hitched  at  the  side  of  the  street,  and  the  latter  team  runs 
away,  and  collides  with  and  injures  a  horse  standing  on  the  side  of  the 
street,  the  injury  is  the  natural  and  proximate  result  of  the  negligent 

9.  Riepe  v.  EUing,  89  la.   82,  56       Notes:   11   L.R.A.   35;   Ann.   CaflL 

N.  W.  285,  48  A.  S.  R.  356  and  note,  1913A  836. 

26  L.R.A.  769;  Neal  v.  Randall,  98       13.  Angell  v.  Lewis,  20  R.  L  391, 
Me.  69,  56  Atl.  209,  63  L.R.A.  668;   39  AU.  521,  78  A.  S.  R.  881. 
Buxton  V.  Ainsworth,  138  Mich.  532,       14.  Haekett    v.    Alamito    Sanitary 
101  N.  W.  817,  5  Ann.  Cas.  146.  Dairy   Co.,  90  Neb.  200,  133  N.  W. 

Note :  13  Am.  Rep.  135.  227,  Ann.  Cas.  1913A  829,  41  L.R.A. 

10.  Foster  v.  Curtis,  213  Mass.  79,    (N.S.)  337;  Angell  v.  Lewis,  20  R.  I. 
99  N.  E.  961,  Ann.  Cas.  1913E  1116,  391,  39  Atl.  621,  78  A.  S.  R.  881. 

42  L.R.A.(N.S.)  1188.  15.  See  generally,  Proxiitatb  Cause. 

11.  Laufer  v.   Bridgeport   Traction       16.  Neal  v.  Rendall,  98  Me.  69,  56 
Co.,  68   Conn.  475,  37   Atl.   379,  37  Atl.  209,  63  L.R.A.  668. 

L.R.A.  533.  17.  Griggs  v.  Fleckenstein,  14  Minn. 

Note:  48  A,  S.  R.  369.  81,  100  Am.  Dec.  199. 

And  see  supra,  par.  222  et  seq.  18.  Pierce  v.  Conners,  20  Colo.  178, 

12.  Buxton  V.  Ainsworth,  138  Mich.   37  Pac.  721,  46  A.  S.  R.  279. 
632,  101  N.  W.  817,  5  Ann.  Cas.  146. 
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act  of  the  owner  of  the  firstrmentioned  team.^*  So  where  one  inten- 
tionally directs  a  stream  of  water  from  a  hose  against  a  team  of  horses 
fastened  to  a  post  in  front  of  his  premises,  and  they,  becoming 
frightened,  break  loose,  run  away,  and  collide  with  another  team,  he 
ifl  liable  for  the  injury  to  the  latter.^®  The  fact  that  a  horse  which 
was  left  unfastened  and  unattended  was  frightened  by  the  efforts 
of  persons  trying  to  stop  or  capture  him  and  thereby  caused  to  run 
away,  will  not  relieve  the  owner  from  liability.*  While  the  conduct 
of  a  frightened  horse,  which  his  driver  cannot  stop  or  control,  may 
be  the  proximate  cause  of  the  injury,  a  horse  that  merely  shies,  or 
starts,  or  is  momentarily  not  controlled  by  the  driver,  is  not  to  be 
considered  uncontrollable  and  in  such  case  the  horse's  conduct  is 
the  remote,  and  not  the  proximate,  cause  of  the  accident.  So  the 
momentary  shying  of  a  horse  traveling  on  a  highway,  by  which  a 
vehicle  is  brought  into  collision  with  one  traveling  in  the  opposite 
direction  on  the  wrong  side  of  the  road,  is  not  the  proximate  cause 
of  the  injury  resulting  from  throwing  an  occupant  out  of  the  vehicle.' 
240.  Contributory  Negligence. — Every  traveler  must  exercise  rea- 
sonable care  for  his  own  safety,'  and  that  of  his  team,^  and  in  order 
to  recover  for  injuries  sustained  as  a  result  of  a  collision  with  another 
traveler  he  must,  himself,  be  free  from  fault  contributing  to  produce 
or  occasion  the  mischief  of  which  he  complains,^  unless  the  defend- 
ant's conduct  was  wanton  and  wilful,  or  reckless,*  and  it  has  been 
held  that  testimony  that  on  a  dark  night  the  defendant  was  riding  in 
a  buggy  at  a  rapid  gait  on  a  public  highway^  without  keeping  a  look- 

19.  Griggs  V.  Fleekenstein^  14  Minn.  A.  8.  R.  359,  4  L.R.A.(N.S.)  1130, 
81, 100  Am.  Dee.  199.  8  Ann.  Cas.  1087;  Cook  v.  Fogarty, 

20.  Forney  v.  Geldmacker,  75  Mo.  103  la.  500,  72  N.  W.  677,  39 
113,  42  Am.  Rep.  388.  L.R.A.  488;  Kennard  v.  Barton,  25 

1.  Phillips  v.  Dewald,  79  Ga.  732,  Me.  39,  43  Am.  Dec.  249  and  note; 
7  8.  E.  151,  11  A.  8.  R.  458.  Parker  v.  Adams,  12  Mete.   (Mass.) 

8.  Neal  v.  Kendall,  98  Me.  69,  56  415,  46  Am.  Dee.  694  and  note; 
Atl.  209,  63  L.R.A.  668.  Steele   v.   Borkfaardt,   104   Mass.   59, 

8.  Laufer  v.  Bridgeport  Traction  6  Aol  Rep.  191;  Griggs  v.  Fleck- 
Co.,  68  Conn.  475,  37  Atl.  379,  37  enstein,  14  Minn.  81,  100  Am.  Dec. 
HRJl.  533 ;  Parker  v.  Adams,  12  199 ;  Brember  v.  Jones,  67  N.  H.  374, 
Mete  (Mass.)  415,  46  Am.  Dec  694;  30  Atl.  411,  26  L.R.A.  408;  New  Jer- 
Wasbbum  v.  Tracy,  2  D.  Chip.  (Vt.)  sey  Exp.  Co.  v.  Nichols,  33  N.  J.  L. 
128, 15  Am.  Dec.  661.  434,  97  Am.  Dec  722;   Hartfield  ▼. 

Notes:  48  A.  8.  R.  368,  372  et  seq.;  Roper,  21  Wend.  (N.  T.)  615,  34  Am. 
U  L.R.A.  35;  Ann.  Cas.  1913 A  833.  Dec    273    and    note;    Washburn    ▼. 

4.  Griggs  v.  Fleckenstein,  14  Minn.  Tracy,  2  D.  Chip.  (Vt)  128,  15  Am. 
81,  100  Am.  Dec  199.  Dec  661 ;  Lynch  v.  Eineth,  36  Wash. 

6.  Peltier  v.  Bradley,  etc.,  Co.,  67  368,  78  Pac  923, 104  A.  8.  R.  958. 
Conn.  42,  34  Atl.  712,  32  L.R.A.  651;       Notes:  73  Am.  Dec  407,  408;  48  A. 
Christy  v.  Elliott,  216  lU.  31,  74  N.  8.  R.  368,  373;  11  L.RJL  34,  36;  Ann. 
£.  1035, 108  A.  8.  R.  196,  3  Ann.  Cas.  Cas.  1913A  836.    And  see  generally, 
487,  1  L.R.A.(N.8.)  215;  Mclntyre  v.  Neougbncb. 
Omer,  166  Ind.  57,  76  N.  E.  750,  117       6.  Bee  generally,  Nbqliqbkcm. 
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out  for  other  travelers,  whom  he  could  have  seen  by  the  exercise  of  the 
most  ordinary  diligence,  is  sufficient  to  authorize  an  instruction  to 
that  effect.'  Unskilful  or  reckless  driving,^  or  driving  at  an  immoder- 
ate or  unlawful  rate  of  speed,*  is  such  negligence  as  will  prevent  a 
recovery  if  it  contributes  to  the  injury.  So,  one  who  sets  up  a 
surveyor's  instrument  in  the  traveled  part  of  a  street,  where  it  is  liable 
to  injury  from  passing  vehicles  driven  with  the  utmost  care,  and 
leaves  it  there  without  any  one  to  look  after  its  safety  or  to  warn 
persons  of  its  presence,  is  guilty  of  contributory  negligence  which  will 
prevent  him  from  recovering  against  a  traveler  who  drives  into  it 
while  exercising  reasonable  care.^®  A  traveler  who  is  put  in  a  danger- 
ous position  by  reason  of  the  negligence  of  another  is  not,  however, 
held  to  the  same  degree  of  care  as  under  ordinary  circumstances,  in 
attempting  to  release  himself  from  the  perilous  situation,*^  and  will 
not  be  held  guilty  of  contributory  negligence  so  as  to  bar  a  recovery 
because  in  attempting  to  escape  he  puts  himself  in  a  more  dangerous 
position  and  is  injured,^^  or  because  he  does  an  act  under  an  impulse, 
or  upon  a  belief  created  by  such  peril  which  would  amount  to  negli- 
gence under  ordinary  circumstances.^*  So  a  pedestrian  will  not  be 
debarred  from  recovery  by  reason  of  the  fact  that  his  own  negligence 
contributed  to  the  accident,  if  the  driver,  after  having  discovered  his 
peril,  having  also  reasonable  ground  to  believe  him  unconscious  of 
danger,  or  unable  to  avoid  it,  might  himself,  by  the  exercise  of  ordi- 
nary diligence,  have  prevented  the  mischief  which  followed.^* 

24}.  Right  to  Assume  that  Others  Will  Exercise  Due  Care. — ^Drivers 
of  vehicles,  and  pedestrians  have  the  right  to  assume  that  the  driver 
of  an  approaching  vehicle  will  observe  the  rule  of  the  road.^*  So,  too, 
a  traveler  is  not  bound  to  anticipate  that  another  traveler  will  make 
a  sharp  turn  at  a  corner,  but,  on  the  contrary  is  justified  in  assuming 
that  he  will  exercise  reasonable  care  in  making  it ;  ^^  and  the  driver 

7.  Bnxton  v.  Ainsworth,  138  Mich.  Eezmard  v.  Burton,  25  Me.  39,  43  Am. 
532,  101  N.  W.  817,  5  Ann.  Cas.  146.  Dec  249;  Washburn  v.  Tracy,  2  D. 

8.  Note:  11  L.R.A.  34.  Chip.    (Vt.)    128,  15  Am.  Dec   66L 

9.  Broschart  v.  Tuttle,  59  Conn.  1,  And  see  generally,  Nbqligencb. 

21  Atl.  295,  11  L.R.A.  33.  And  see  14.  Evans  v.  Adams  Exp.  Co.,  122 
supra,  par.  235.  Ind.  362,  23  N.  E.  1039,  7  L.R  JL  678. 

10.  Menger  v.  Laur,  55  N.  J.  L.  205,  And  see  generally,  Nbqugbncb. 

26  Atl.  180,  20  L.R.A.  61.  15.  Foster  v.  Curtis,  213  Mass.  79, 

11.  Foote  v.  American  Product  Co.,  99  N.  E.  961,  Ann.  Cas.  1913B  1116, 
195  Pa.  St.  190,  45  Atl.  934,  78  A.  S.  42  L.R.A.(N.S.)  1188;  Foote  v.  Amer- 
R.  806,  49  L.R.A.  764.  ican  Product  Co.,  195  Pa,  St.  190,  46 

Note:  41  L.R.A.(N.S.)  350.  Atl.  934,  78  A.  S.  R.  806,  49  L.R.A. 

12.  Notes:  48  A.  S.  R.  373;  19  764;  Angell  v.  Lewis,  20  R.  I.  391,  39 
L.R.A.(N.S.)    165;    39    L.R.A.{N.S.)    Atl.  521,  78  A.  S.  R.  881. 

485;  41  L.R.A.(N.S.)  350.  Notes:   48  A.   S.  R.  370,  372;  41 

13.  Mclntyre  v.  Omer,  166  Ind.  67,  L.R.A.(N.S.)  339. 

76  N.  E.  750,  117  A.  S.  R.  359,  4      16.  Note:  41  L.R.A.{N.S.)  347. 
L.R.A.{N.S.)  1130,  8  Ann.  Cas.  1087; 
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of  a  vehicle  which  is  overtaken  by  another  one  proceeding  in  the 
same  direction,  has  a  right  to  assume  that  the  driver  of  the  latter  is  a 
competent  driver.^'  Pedestrians  also  have  a  right  to  assume  that 
drivers  of  vehicles  will  exercise  reasonable  care  to  avoid  causing 
injuries  to  persons  in  the  street,^®  and  that  carriages  will  not  be  driven 
or  hoipes  ridden  over  the  streets  at  an  improper  rate  of  speed,^*  and 
to  act  on  that  assumption,  and  therefore  it  cannot  be  said,  as  a  matter 
of  law,  that  one  is  guilty  of  negligence  who  does  not  anticipate  and 
take  special  precautions  against  injury  from  the  reckless  and  improper 
conduct  of  others  in  riding  or  driving  at  an  unusual  and  dangerous 
rate  of  speed.*®  But  where  he  knows  that  others  are  driving  along 
the  street,  at  the  place  of  crossing,  at  a  rate  of  speed,  forbidden  by  an 
ordinance,  and  he  has  full  means  of  seeing  the  rate  at  which  they 
are  driving,  the  existence  of  such  ordinance  will  not  authorize  a  pre- 
sumption which  is  negatived  by  the  evidence  of  his  senses.  In  other 
words,  if  the  attempt  to  cross  the  street,  under  the  circumstances, 
would  be  negligence  on  his  part,  the  fact  of  the  existence  of  such 
city  ordinance  is  not  evidence  tending  to  free  him  from  culpability.^ 

242.  Care  Required  of  Pedestrians  Generally. — It  is  the  duty  of 
a  pedestrian  when  crossing  a  street  to  exercise  ordinary  care  to  avoid 
injury  from  passing  vehicles,*  and  his  failure  to  do  so  constitutes  con- 
tributory negligence  which  will  bar  a  recovery  for  such  an  injury.* 

17.  Note:  Ann.  Cas.  1913A  834.  Stringer  v.  Frost,  116  Ind.  477,  19  N. 

18.  Mugge  v.  Brackin,  63  Fla.  229,  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  614; 
58  So.  128,  Ann.  Cas.  1914A  247  and  Evans  v.  Adams  Exp.  Co.,  122  Ind. 
note,  39  L.R.A.(N.S.)  481  and  note;  362,  23  N.  E.  1039,  7  L.R.A.  678; 
Stringer  v.  Frost,  116  Ind.  477,  19  N.  Barker  v.  Savage,  45  N.  Y.  191,  6  Am. 
E.  331,  9  A.  S.  R.  875,  2  L.R.A.  614;  Rep.  66;  Belton  v.  Baxter,  54  N.  Y. 
Hennessey  v.  Taylor,  189  Mass.  583,  245,  13  Am.  Rep.  578;  Baker  v.  Close, 
76  N.  E.  224,  4  Ann.  Cas.  396,  3  204  N.  Y.  92,  97  N.  E.  501,  38  L.R.A. 
L.R.A.  (N.S.)  345;  Gerhard  v.  Ford  (N.S.)  487  and  note;  Baker  v.  Pend- 
Motor  Co.,  155  Mich.  618,  119  N.  W.  ergast,  32  Ohio  St.  494,  30  Am.  Rep. 
904,  20  L.R.A.(N.S.)  232;-  Baker  v.  620;  Robinson  v.  Cone,  22  Vt.  213,  54 
Close,  204  N.  Y.  92,  97  N.  E.  501,  38  Am.  Dec  67 ;  Borg  v.  Spokane  Toilet 
LJl.A.(N.S.)  487.  Supply  Co.,  50  Wash.  204,  96  Pac 

Notes:  19  L.R.A.(N.S.)  166,  167;  4  1037,  19  L.R.A.(N.S.)  160  and  note. 
Ann.  Cas.  398.  Notes:  48  A.  S.  R.  367,  376. 

And  see  supra,  par.  234.  3.  Stringer  v.  Frost,  116  Ind.  477, 

19.  Stringer  v.  Frost,  116  Ind.  477,  19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A. 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  614;  Evans  v.  Adams  Exp.  Co.,  122 
614;  Baker  v.  Pendergast,  32  Ohio  St.  Ind.  362,  23  N.  E.  1039,  7  L.R.A.  678; 
494,  30  Am.  Rep.  620.  Hartfield  v.  Roper,  21  Wend.  (N.Y.) 

20.  Stringer  v.  Frost,  116  Ind.  477,  615,  34  Am.  Dec.  273;  Barker  v.  Sav- 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  age,  45  N.  Y.  191,  6  Am.  Rep.  66 ; 
614.  Belton  v.  Baxter,  54  N.  Y.  245,  13 

1.  Baker  v.  Pendergast,  32  Ohio  St.  Am.  Rep.  578;  Robinson  v.  Cone,  22 
494,  30  Am.  Rep.  620.  Vt.   213,  54  Am.   Dec.   67;   Borg  v. 

2.  Mugge  V.  Brackin,  63  Fla.  229,  Spokane  Toilet  Supply  Co.,  50  Wash. 
58  So.  128,  Ann.  Cas.  1914A  247  and  204,  96  Pac.  1037,  19  L.R.A.(N.S.) 

note,  39  L.R.A.(N.S.)  481  and  note;  160  and  note. 
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Pedestrians  have  the  right  to  use  a  public  street  at  any  time  of  day  or 
nighty  although  it  is  not  improved  and  railroad  tracks  are  laid  in  it^ 
They  have  a  legal  right  to  travel  in  the  street,*  or  to  cross  it  at  any 
point,*  and  the  mere  fact  that  one  does  so,  does  not  render  him  guilty 
of  contributory  negligence  as  a  matter  of  law.  As  in  other  cases, 
however,  he  must  exercise  reasonable  care  for  his  own  safety,  .taking 
into  account  all  the  circumstances,'  and  may  be  chargeable  with  some 
additional  vigilance  over  that  required  of  those  who  cross  at  regular 
crossings.^  Pedestrians  using  the  sidewalk  are  not  required  to  exercise 
any  more  care  in  walking  thereon  than  such  as  is  necessary  to  avoid 
injuries  from  other  pedestrians  walking  thereon,  the  question  of  the 
repair  of  the  sidewalk  not  being  involved ;  •  and  one  who  while  walk- 
ing upon  the  sidewalk  ia  injured  by  a  wagon  backing  upon  it  is  not 
guilty  of  contributory  negligence  merely  because  ho  fails  to  take  to 
the  street.  He  has  a  right  to  the  use  of  the  sidewalk,  and  is  under 
no  obligation  to  surrender  it  to  the  defendant's  wagon,  which  is 
wrongfully  on  the  sidewalk.*®  And  one  who  is  crossing  the  streets 
in  front  of  an  approaching  dray  drawn  by  two  horses,  which  are  then 
walking,  and  who  has  entered  a  crowded  street-car  and  is  standing  on 
the  running-board  looking  for  a  seat,  is  warranted  in  assuming  that 
he  has  reached  ^  place  of  safety  where  he  need  not  pay  any  further 
attention  to  such  team.**  Persons  working  or  standing  or  walking 
in  the  street  are  required  to  exercise  reasonable  care  under  the  circum- 
stances.** To  stand  in  the  carriage-way  of  a  public  street  at  night, 
engaged  in  conversation,  heedless  of  horses  and  vehicles  that  are  pass- 
ing, is  such  negligence  as  will  prevent  recovery  for  injuries  resulting 
from  being  thrown  down  by  a  wagon  the  driver  of  which  did  not  see 
the  person  injured,  although  the  driver,  also,  was  negligent.*'    So 

4.  Southern   R.    Co.   v.    Caplinger,  N.  E.  501,  38  L.R.A.(N.S.)  487. 

151  Ky.  749, 162  S.  W.  947,  49  L.RJL.  9.  Fielder  v.  Tipton,  149  Ala.  608, 

(N.S.)  660.  42  So.  985,  123  A.  S.  R.  69,  13  Ann. 

6.  Note:  73  Am.  Dec.  408;  48  A.  S.  Cas.  1012,  8  L.R.A.(N.S.)  1268. 

B.  376;  39  L.R.A.(N.S.)   481;  Ann.  10.  New  Jersey  Exp.  Co.  v.  Nichols, 

Cas.  1914A  251.  33  N.  J.  L.  434,  97  Am.  Dec.  722. 

6.  Stringer  v.  Frost,  116  Ind.  477,  11.  Sibley  v.  Nason,  196  Mass.  125, 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  81  N.  E.  887,  124  A.  S.  R.  520,  12 
614;  Foster  v.  Cnrtis,  213  Mass.  79,  Ann.  Cas.  938,  12  L.R.A.(N.S.)  1173. 
99  N.  E.  961,  Ann.  Cas.  1913E  1116,  12.  Evans  v.  Adams  Exp.  Co.,  122 
42  L.R.A.(N.S.)  1188;  Moebus  v.  Ind.  362,  23  N.  E.  1039,  7  L.R.A.  678; 
Herrmann,  108  N.  Y.  349,  16  N.  B.  Southern  R.  Co.  v.  Caplinger,  151  Ky. 
415,  2  A.  S.  R.  440.  749,  152  S.  W.  947,  49  L.R.A.(TJ.S.) 

Notes:  39  L.R.A.(N.S.)  481;  4  Ann.  660;  Quirk  v.  Holt,  99  Mass,  164,  96 
Oas.  398;  Ann.  Cas.  1914A  251.  Am.  Dec  725;  Gerhard  v.  Ford  Motor 

7.  Moebus  v.  Herrmann,  108  N.  Y.  Co.,  155  Mich.  618,  119  N.  W.  904,  20 
349, 15  N.  E.  415,  2  A.  S.  R.  440.  L.R.A.(N.S.)  232  and  note. 

Notes:  39  L.R.A.(N.S.)  481,  482;  4       Note:  33  L.R.A.(N.S.)   784. 
Ann.  Cas.  398;  Ann.  Cas.  1914A  251.       13.  Evans  v.  Adams  Exp.  Co.,  122 

8.  Baker  v.  Close,  204  N.  Y.  92,  97  Ind.  362,  23  N.  E.  1039,  7  L.R.A,  678. 
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it  has  been  held  that  a  photographer  who,  for  the  purpose  of  taking 
a  picture,  stands  on  the  curb  of  a  street  with  his  head  covered  with 
a  focusing  cloth,  a^d  keeps  it  so  covered  for  five  minutes,  is  guilty 
of  contributory  negligence  as  a  matter  of  law  which  will  preclude 
him  from  recovering  for  injuries  resulting  from  a  vehicle  running 
against  him.**  But  while  persons  who  are  lawfully  engaged  in  per- 
forming work  in  the  street  or  highway  are  bound  to  exercise  reason- 
able care  to  protect  themselves  from  injury  by  passing  vehicles,  they 
are  not  bound  to  such  a  degree  of  vigilance  as  will  result  in  a  neglect 
of  their  duties.**  Whether  or  not  a  pedestrian  who  is  injured  by 
articles  projecting  or  dragging  from  a  passing  vehicle  is  guilty  of 
contributory  negligence  depends  upon  the  circumstances  of  the  par- 
ticular case.** 

243.  Duty  to  Look  and  Listen. — There  is  no  imperative  rule  of  law 
requiring  a  pedestrian,  when  lawfully  using  the  public  ways,  to  be 
continuously  looking  or  listening  to  ascertain  whether  vehicles  are 
approaching,  under  the  penalty  that,  upon  the  failure  so  to  do,  if 
he  is  injured,  his  own  negligence  must  be  conclusively  presumed.*' 
When  attempting  to  cross  a  street,  he  is  not  held  to  the  same  degree  of 
care  as  that  required  of  travelers  at  railroad  crossings.**  It  is  not 
his  duty  to  look  and  listen  for  approaching  vehicles  or  teams  before 
attempting  to  cross,**  nor  is  he  necessarily  guilty  of  contributory 
negligence  as  a  matter  of  law  in  failing  to  first  look  both  ways.**  Nor 
is  he  obliged  while  crossing,  to  look  behind  him,  unless,  the  surround- 

14.  Mastin  v.  New  York,  201  N.  Y.  Notes:  4  Knn.  Cas.  398;  Ann.  Ca.s. 

81,  94  N.  E.  611,  33  L.R.A.(N.S.)  784.  1914A  250.    As  to  the  case  required 

16.  O'Donnell  v.  Lange,  162  Mich,  of  travelers  at  railroad  crossings,  see 

654,  127  N.  W.  691,  Ann.  Cas.  1912A  Railroads. 

847  and  note.  19.  Bachelder  v.  Morgan,  179  Ala. 

16.  Notes:  19  L.R.A.(N.S.)  165;  36  339,  60  So.  815,  Ann.  Cas.  1915C  888; 
L.R.A.(N.S.)  1096  et  seq.;  39  L.R.A.  Baker  v.  Close,  204  N.  Y.  92,  97  N. 
(N.S.)  484.  E.  501,  38  L.R.A.(N.S.)  487  and  note. 

17.  Hennessey  v.  Taylor,  189  Masa.  Notes:  19  L.R.A.(N.S.)  163  et  seq.; 
583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3  39  L.R.A.(N.S..)  481;  4  Ann.  Cas.  398 
Li.R.A.(N.S.)    345;   Gerhard   v.   Ford  et  seq. 

Motor  Co.,  155  Mich.  618,  119  N.  W.  20.  Notes:  19  L.R.A.(N.S.)   163  et 

904,  20  L.R.A.(N.S.)  232  and  note.  seq.;  4  Ann.  Cas.  399,  400. 

18.  Stringer  v.  Frost,  116  Ind.  477,  But  see  Barker  v.  Savage,  45  N.  Y. 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  191,  6  Am.  Rep.  66,  where  it  was  held 
614;  Evans  v.  Adams  Exp.  Co.,  122  that  it  is  the  daty  of  a  pedestrian,  in 
Ind.  362,  23  N.  E.  1039,  7  L.R.A.  678;  attempting  to  cross  a  street  where  the 
Hennessey  v.  Taylor,  189  Mass.  583,  moving  vehicles  are  numerous,  to  look 
76  N.  E.  224,  4  Ann.  Cas.  396,  3  along  the  street  in  the  vicinity  of  the 
L.R.A.(N.S.)  345;  Barker  v.  Savage,  crossing,  in  both  directions,  for  a  rea- 
45  N.  Y.  191,  6  Am.  Rep.  66;  Moebns  sonable  distance;  a  failure  to  do  this 
V.  Herrmann,  108  N.  Y.  349,  15  N.  E.  will  be  held  to  be  contributory  negli- 
415f  2  A.  S.  R.  440;  Baker  v.  Close,  gence,  and  will  prevent  recovery  in 
204  N.  Y.  92,  97  N.  E.  501,  38  L.R.A.  case  of  injury. 

(N.S.)  487. 
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ing  circumstances  make  such  a  precaution  reasonably  necessary  for 
his  safety.*  His  duty  in  this  regard  depends  upon  the  circumstances 
of  the  particular  case,  and  the  question  is  whether  he  exercised  due 
care  for  his  own  safety  in  view  of  such  circumstances,*  which  question 
is  a  matter  for  the  determination  of  the  jury.'  One  may  be  guilty  of 
contributory  negligence  in  failing  to  avoid  an  approaching  vehicle 
where  he  sees  it  in  time  to  do  so ;  *  as  where  he  sees  such  a  vehicle 
but  proceeds  on  his  way  without  paying  any  further  attention  to  it  or 
to  his  surroundings,*  or  where  he  attempts  to  cross  ahead  of  it  upon 
nice  calculations  of  the  chances  of  injury,*  but  the  mere  fact  that  he 
sees  the  vehicle,  does  not  necessarily  render  him  guilty  of  contributory 
negligence  as  a  matter  of  law.^  It  has  been  held  that  a  pedestrian 
who,  with  an  umbrella  over  his  head,  attempts  to  cross  the  street 
without  looking  for  teams  or  vehicles,  or  taking  any  precautions  for 
his  own  safety,  is  guilty  of  such  negligence  that,  in  case  he  is  struck 
by  a  team  driven  on  the  street,  he  cannot  hold  its  owner  liable  for 
his  injuries.® 

244.  Children,  Cripples  and  Defectives. — The  rule  requiring  pedes- 
trians attempting  to  cross  a  street  to  exercise  ordinary  care  for  their 
own  safety  is  equally  applicable  in  the  case  of  children,*  and  while 
those  of  tender  age  are  not  held  to  the  same  strict  accountability  in 
crossing  a  street  as  persons  of  full  age  and  experience,  they  are  required 
to  exercise  such  prudence  and  care  as  persons  of  their  age,  experience, 
knowledge  and  intelligence  are  ordinarily  expected  to  exercise  under 
like  circumstances.**^  No  general  rule  can  be  laid  down  as  to  what 
will  or  will  not  constitute  due  care  under  such  circumstances,  but 
that  question  must  be  determined  from  the  facts  of  each  particular 

1.  Mugge  v.  Bracken,  63  Fla.  229,  583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3 
58  So.  128,  Ann.  Cas.  1914A  247,  39  L.R.A.(N.S.)  345;  Belton  v.  Baxter, 
L.R.A.(N.S.)  481.  54  N.  Y.  245,  13  Am.  Rep.  578. 

2.  Stringer  v.  Frost,  116  Ind.  477,  7.  Hennessey  v.  Taylor,  189  Mass. 
19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3 
614;  Evans  v.  Adams  Exp.  Co.,  122  L.R.A.(N.S.)  345;  Gerhard  v.  Ford 
Ind.  362,  23  N.  E.  1039,  7  L.R.A.  678;  Motor  Co.,  155  Mich.  618,  119  N.  W. 
Gerhard  v.  Ford  Motor  Co.,  155  Mich.   904,  20  L.R.A.(N.S.)  232. 

618,  119  N.  W.  904,  20  L.R.A.(N.S.)  Note:  39  L.R.A.(N.S.)  484. 

232  and  note;  Moebus  v.  Herrmann,  8.  Dinuria  v.  Seattle  Transfer  Co., 

108  N.  Y.  349, 15  N.  E.  415,  2  A.  S.  R.  50  Wash.  633,  97  Pac.  657,  22  L.R.A. 

440  and  note;  Baker  v.  Close,  204  N.  (N.S.)  471. 

Y.  92,  97  N.  E.  501,  38  L.R.A.(N.S.)  9.  Young  v.  Small,  188  Mass.  4,  73 

487  and  note.  N.  E.  1019,  108  A.  S.  R.  457  and  note. 

Notes:  19L.R.A.(N.S.)  161  etseq.;  Notes:    19    L.R.A.(N.S.)    161;    39 

4  Ann.  Cas.  398  et  seq.  L.R.A.(N.S.)   482;   Ann.  Cas.  1914A 

8.  See  infra,  par.  247.  252. 

4.  Note:  19  L.R.A.(N.S.)   165.  10.  Pierce  v.  Conners,  20  Colo.  178, 

5.  Borg  V.  Spokane  Toilet  Supply  37  Pac.  721,  46  A.  S.  R.  279;  Stringer 
Co.,  50  Wash.  204,  96  Pac.  1037,  19  v.  Frost,  116  Ind.  477,  19  N.  E.  331,  9 
L.R.A.(N.S.)  160.  A.  S.  R.  875,  2  L.R.A.  614;  Messenger 

6.  Hennessey  v.  Taylor,  189  Mass.  v.  Dennie,  137  Mass.  197,  50  Am.  Rep. 
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case,*^  and  is  usually  one  for  the  jury.**  While  persons  of  impaired 
faculties,  as  for  example,  persons  who  are  deaf,  or  blind,  or  paralyzed, 
are  equally  with  other  pedestrians  entitled  to  the  use  of  streets  and 
highways,  and  it  is  not  necessarily  negligence  for  them  to  travel 
thereon  unattended,  yet  they,  lite  other  persons,  are  bound  to  exercise 
ordinary  or  reasonable  care  for  their  own  safety,*'  and  their  infirm- 
ities may  be  considered  by  the  jury  in  passing  on  the  question  of 
what  constitutes  such  reasonable  care.*^ 

245.  Remedies  and  Procedure. — ^Trespass  is  the  proper  form  of 
action  for  injuries  resulting  from  a  collision  on  the  highway.**  With 
regard  to  the  necessity,  manner  and  sufficiency  of  pleading  damages, 
the  usual  rule  governing  actions  for  negligent  injuries  generally 
applies,**  and  where  it  is  sought  to  recover  treble  damages  under  a 
statute  the  complaint  must  state  such  facts  as  will  clearly  bring  the 
defendant  within  the  statutory  provisions.*^  The  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  accident  was  due  to  the  negligence 
of  the  defendant,*^  and  the  burden  is  not  shifted  by  the  fact  that  the 
plaintiff  is  a  child.**  In  some  states  the  burden  is  on  the  plaintiff  to 
prove  that  he  was  free  from  contributory  negligence,**  but  the  gen- 
eral rule  is  to  the  contrary.* 

246.  Evidence. — In  an  action  for  injuries  caused  to  a  traveler  on 
a  highway  by  the  negligence  of  another  it  is,  of  course,  competent 
to  show  that  the  team  and  vehicle  which  injured  the  plaintiff  belonged 
to  the  defendant,  and  where  a  plaintiff  has  been  injured  by  a  vehicle, 
which  the  defendant  refused  to  admit  belonged  to  him,  it  is  proper, 

295;  Toung  ▼.  Small,  188  Mass.  4,  73  16.  See  Damages,  vol.  8,  p.  610  et 

N.  E.  1019, 108  A.  S.  R.  457  and  note;  seq. 

Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  17.  Broschart  v.  Tuttle,  59  Conn.  1, 

615,  34  Am.  Dee.  273 ;   Mangam  v.  21  Atl.  925,  11  L.R.A.  33. 

Brooklyn  R.  Co.,  38  N.  Y.  455,  98  Am.  18.  Button  v.  Frink,  51  Conn.  342, 

Dec.  66  and  note;  Moebos  V.Herrmann,  ^0  Am.  Rep.  24;  Parker  v.  Adams,  12 

108  N.  Y.  349,  15  N.  E.  415,  2  A.  S.  Mete.  (Mass.)  415,  46  Am.  Dec.  694; 

B.  440;  Smith  v.  O'Connor,  48  Pa.  St.  Lane  v.  Bryant,  9  Gray  (Mass.)  245, 

?  ^'nnlS:  n«>. '    f     .             '  l^l^B  440.    And  see  Negligence. 

Cas.  1913B  964  and  note.  jg   Le^  ^    j^,j,es,  181  Mo.  291,  79 

Note:  Ann.  Cas.  1914 A  252.  g,  w.  927,  103  A.  S.  R.  596. 

11.  Note:  19  L.R.A.(N.S.)  161.  20.  Kennard  v.  Burton,  25  Me.  39, 

12.  See  infra,  par.  247.  43  Am.  Dec.  249  and  note;  Parker  v. 
IS.  Notes:    73   Am.    Dec.   408;  19  Adams,  12  Mete.  (Mass.)  415,  46  Am. 

L.RA.(N.S.)   163;   Ann.   Cas.  1914A   Dec.   694;   Lane  v.   Bryant,   9   Gray 
252.  (Mass.)  245,  69  Am.  Dec.  282. 

14.  Notes:    19    L.R.A.(N.S.)     163;       Note :  48  A.  S.  R.  371. 

Ann.  Cas.  1914A  252.  1.  New  Jersey  Exp.  Co.  v.  Nichols, 

15.  Note :  73  Am.  Dec.  409.    And   33  N.  J.  L.  434,  97  Am.  Dec.  722.  And 
see  generally,  Trespass.  see  Nbougsncb. 

295 


§  247  HIGHWAYS  13  R.  C.  L. 

as  tending  to  show  his  ownership,  to  receive  in  evidence  a  report 
signed  by  the  defendant  and  produced  by  the  manager  of  a  casualty 
company  in  which  the  defendant  stated  his  ownership,  though  the 
purpose  for  which  such  statement  was  made  does  not  appear.*  Ques- 
tions calling  for  the  conclusion  of  a  Vitness  as  to  how  the  accident 
happened  are  properly  excluded.*  Evidence  of  declarations  as  to  the 
cause  of  a  collision  is  not  admissible  as  part  of  the  res  gestse  if  not 
made  at  the  time  of  the  collision ;  ^  as,  for  example,  declarations  by 
defendant's  servant,  made  immediately  after  the  collision  and  while 
plaintiff  was  being  extricated  from  his  carriage,  that  the  plaintiff  was 
not  to  blame.*  On  the  question  of  negligence  in  riding  at  an  improper 
speed  on  a  street,  evidence  is  admissible  that  there  is  more  travel 
on  that  street  than  on  any  other  in  the  city,*  and  on  the  issue  as  to 
whether  it  was  negligent  to  leave  a  horse  unhitched  in  the  street, 
testimony  that  the  horse  was  trustworthy  to  stand  unhitched  in  the 
street  is  properly  fidmitted.^  It  has  been  held  that  an  ordinance 
requiring  vehicles,  when  meeting  and  passing,  to  keep  to  the  right, 
is  admissible  on  the  question  of  negligence  in  a  collision,  not  as  proof 
of  negligence,  but  to  be  considered  with  other  evidence  in  ascertaining 
whether  the  defendant  is  guilty  of  negligence.*  And  the  fact  that 
at  the  time  of  the  collision  the  plaintiff's  team  was  standing  in  the 
street  in  violation  of  a  city  ordinance  may  be  shown  for  the  purpose 
of  showing  negligence  on  his  part,  though  it  is  not  conclusive  that 
he  was.*  The  record  in  a  criminal  action  against  the  driver  of  a 
vehicle  is  not  admissible  in  a  civil  action  to  recover  .damages.^* 

247.  Questions  of  Law  and  Fact. — ^Whether  the  driver  of  a 
vehicle  which  has  caused  injury  by  collision  with  another  vehicle,** 
or  with  a  pedestrian,**  or  with  a  person  lawfully  working  in  the 

2.  Sibley  v.  Nason,  196  Mass.  125,  8.  Foote  v.  American  Prodnct  Co., 
81  N.  E.  887,  124  A.  S.  R.  520,  12  195  Pa.  St.  190,  45  AU.  934,  78  A.  S. 
Ann.  Cas.  938,  12  L.R.A.(N.S.)  1173.  S.  806,  49  L.R.A.  764. 

3.  Gerhard  v.  Ford  Motor  Co.,  155  9.  Steele  v.  Burkhardt,  104  Mass. 
Mich.  618,  119  N.  W.  904,  20  L.K.A.  59,  6  Am.  Rep.  191. 

(N.S.)  232.    Generally  as  to  the  ad-  10.  Summers   v.    Bei^er   Brewing 

missibility    of   opinion    evidence,   see  Co.,  143  Pa.  St.  114,  22  Atl.  707,  24 

Expert  and  Opinion  Evu)ence,  vol.  a.  S.  R.  518.    And  see  Evidence,  voL 

11,  p.  564  et  seq.-  iq,  p.  970  et  sea. 

oJ-  aJ^A  ''•i?'^^o?,®  ^""^.^^Tl  11-  Peltier  v.  Bradley,  etc,  Co.,  67 

245,  69  Am.  Dec.  282  and  note.    And  ^onn.  42,  34  Atl.  712,  32  L.R.A,  651; 

see   Admissions   and   Declarations,  xjo^t^+f  '      Ai«^:f«   Q„«;f«^   t\^iJ, 

vol.  1,  p.  474  et  seq.;  Evidence,  vol!  ?^^'^Qn'  1  9001^^  t?  w  5^7   a  ^ 

10  p  974  et  seq  ^  •'    "     ^^'  ^""'  ^^^  ^'  ^'  ^^^'  ^^^' 

5.  Lane  v.  Brj^ant,  9  Gray  (Mass.)  9x?o  \^ll^  ®^^  ^"""^  °''^'  ^  ^^'^' 

245    69  Am.  Dec.  282,  (N.S.)  337. 

e!  Stringer  v.  Frost,'  116  Ind.  477,       12.  Hennessey  v.  Taylor,  189  Mass. 

19  N.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3 

614.  L.R.A.(N.S.)  345;  Smith  v,  O'Connor, 

7.  Griggs  V.  Fleckenstein,  14  Minn.  48  Pa.   St.   218,   86   Am.   Dec.   582 ; 

81,  100  Am.  Dec.  199.  Summers  v.  Bergner  Brewing  Co.,  143 
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street,^*  exercised  reasonable  care  under  the  circumstances,  or  was 
guilty  of  negligence  rendering  him  liable  in  damages,  is  ordinarily  a 
question  of  fact  for  the  determination  of  the  jury.^*  Thus,  for  in- 
stance, it  is  generally  for  them  to  determine  whether  it  was  negligence 
to  drive  at  a  high  rate  of  speed  in  the  darkness,^^  whether  the  rate  of 
speed  at  which  one  was  driving  was.  greater  than  that  permitted  by  an 
ordinance,^*  whether  a  horseback  rider  was  negligent  in  turning  to  the 
left  instead  of  the  right,^'  whether  the  driver  of  a  runaway  horse  or 
team  was  negligent,^^  whether  a  team  was  vicious  and  in  the  habit 
of  running  away/^  and  whether  a  horse  was  uncontrollable  or  the 
driver  had  merely  lost  control  of  it  momentarily.*^  So  it  is  ordinarily 
for  the  jury  to  decide  whether  one  who  has  been  injured  by  a  collision 
between  teams,^  or  a  pedestrian,*  or  a  person  working  in  the  street,  who 
was  run  into  and  injured  by  a  team  or  other  vehicle,  was  guilty  of 
contributory  negligence.*  Accordingly  it  has  been  held  that  it  is  for 
the  jury  to  determine  under  all  the  circumstances  of  a  case  whether 
a  pedestrian,  in  attempting  to  cross  a  public  street^  exercised  ordinary 
care  to  avoid  injury  from  passing  teams,^  or  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen ;  *  or  to  discover  an  approach- 
ing vehicle,*  or  to  more  fully  and  carefully  observe  the  amount  or 

Pa.  St  U4^  22  AU.  707,  24  A.  8.  B.  41  L.R.A.(N.S.)  337;  Foote  ▼•  Amen- 

518.  can  Product  Co.,  195  Pa.  St.  190,  45 

Notes:  4  Ann.  Cas.  399;  Ann.  Cas.  Atl.  934,  78  A.  S.  R.  806,  49  L.R.A. 

1914A  250,  251.  764;  Lynch  v.  Kineth,  36  Wash.  368, 

13.  Quirk  v.  Holt,  99  Mass.  164,  96  78  Pac.  923, 104  A.  S.  R.  958. 
Am  Dee.  725;  O'Donnell  v.  Lange,  162  Note :  48  A.  S.  R.  373,  374. 

Mich.  654,  127  N.  W.  691,  Ann.  Cas.  2.  Bachdder  y.  Morgan,  179  Ala. 
1912A  847  and  note.  '339,  60  So.  815,  Ann.  Cas.  1915C  888; 

14.  Note:  48  A.  6.  R.  373,  374.  O'Donnell  v.  Lange,  162  Mich.  654, 
Generally  as  to  the  care  to  be  ex-  127  N.  W.  691,  Ann.  Cas.  1912A  847 

ereised  by  drivers,  see  supra,  par.  234  and  note. 

et  seq.  Notes:  33  L.R.A.(N.8.)  784  ^  seq.; 

15.  Riepe  ▼.  Elting,  89  la.  82,  56  4  Ann.  Cas.  399. 

N.  W.  285,  48  A.  S.  R.  356,  26  L.R.A.  3.  O'Donnell  v.  Lange,  162  Mich. 
769.  654,  127  N.  W.  691,  Ann.  Cas.  1912A 

16.  Bro0ehart  v.  Tuttle,  59  Conn.  1,  847  and  note. 

21  AU.  925,  U  L.R.A.  33.  Note:  33  L.RX(N.S.)  784  et  seq: 

17.  Riepe  v.  Elting,  89  la.  82,  56  4.  Gerhard  v.  Ford  Motor  Co.,  155 
N.  W.  285,  48  A.  S.  R.  356,  26  L.R.A.  Mich.  618,  119  N.  W.  904,  20  L.R.A. 
769.  (N.S.)  232  and  note. 

18.  Button  V.  Frink,  51  Conn.  342,  Notes:  19  L.R.A.(N.S.)  161  et  seq.; 
50  Am.  Rep.  24.  Ann.  Cas.  1914A  250,  251. 

Note:  48  A.  S.  R.  379.  5.  Notes:  19  L.R.A.(N.S.)  163;  19 

19.  Lynch  v.  Kineth,  36  Wash.  368,  L.R.A.(N.S.)  481  et  seq. 

78  Pac.  923,  104  A.  S.  R.  958.  6.  Gerhard  v.  Ford  Motor  Co.,  155 

20.  Neal  v.  Rendall,  98  Me.  69,  56  Mich.  618,  119  N.  W.  904,  20  LJRJIl. 
AU.  209,  63  L.RA.  668.  (N.S.)  232  and  note. 

1.  Hackett    v.    Alamito     Sanitary      Notes:  19  Lil.A.(N.S.)  163  et  seq.; 
Dairy  Co.,  90  Neb.  200,  133  N.  W.  39  L.R.A.(N.S.)  482  et  seq. 
227,  Ann.  Cas.  1913A  829  and  note, 
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• 
kind  of  travel  in  the  street.^     So  it  is  generally  a  question  for  the 

jury  to  determine  whether  a  child  injured  while  attempting  to  cross 
a  street  was  guilty  of  contributory  negligence.?  Whether  the  defend- 
ant's negligence  was  the  proximate  and  sole  cause  of  the  injjiry  com- 
plained of  is  also  generally  a  question  for  the  jury.®  Thus  it  is  ordi- 
narily for  them  to  determine  whether  or  not  one  driving  on  the  wrong 
side  of  the  highway  in  violation  of  the  statute  should  have  anticipated 
a  collision  through  the  shying  of  horses  traveling  in  the-  opposite 
direction,^®  and  whether  driving  at  a  high  rate  of  speed  in  violation 
of  an  ordinance  contributed  to  a  collision  with  another  team.^^  One 
may,  however,  be  guilty  of  negligence  or  contributory  negligence  as  a 
matter  of  law,^*  and  the  question  is  one  for  the  court  where  the  facts 
are  undisputed  and  the  inferences  which  may  be  drawn  from  them 
can  lead  but  to  one  conclusion.^'  So  if  the  evidence  without  conflict 
shows  that  one  injured  while  attempting  to  cross  a  street  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  the  court  may  so  declare 
and  may  and  should  grant  a  nonsuit.^*  And  a  nonsuit  may  properly 
be  granted  in  an  action  for  damages  by  a  person  injured  by  a  runaway 
horse,  where  there  is  no  evidence  from  which  the  jury  could  find 
negligence  on  the  part  of  the  owner  of  the  horse  or  his  servants.^* 

248.  Damages. — In  an  action  for  damages  for  injuries  sustained  in 
a  collision  on  a  highway  it  has  been  held  that  a  recovery  may  be  had 
for  injuries  due  to  fright  and  shock,  where  some  such  fright,  shock 
and  Injury  is  the  natural  and  probable  eflfect  of  the  collision,  which 
a  person  of  reasonable  prudence  would  have  anticipated,  and  this 
though  the  extent  of  the  resulting  injury  is  in  its  nature  indeterminate 
and  impossible  of  anticipation.^?    Express  provision  is  sometimes 

7.  Hennessey  v.  Taylor,  189  Mass.  Atl.  209,  63  L.R.A.  668. 

583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3  11.  Broschart  v.  Tuttle,  59  Conn.  1, 
L.R.A.(N.S.)  345.  21  AU.  925,  11  L.R.A.  33. 

8.  Hennessey  v.  Taylor,  189  Mass.  12.  Mastin  v.  New  York,  201  N.  Y, 
583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3  M,  94  N.  E.  611,  33  L.JR*A.(N.S.) 
L.R.A.(N.S.)  345.  784. 

Notes:  19  L.RA.(N.S.)  161  et  seq.;  13.  Evans  v.  Adams  Exp.  Co.,  122 
39  L.R.A.{N.S.)   482.  Ind.  362,  23  N.  E.  1039,  7  L.R.A.  678; 

Qenerally  as  to  the  degree  of  eare  Mclntyre  v.  Omer,  166  Ind.  57,  76  « 
to   be   exercised   by   pedestrians,  see  N.  E.  750,  117  A.  S.  R.  359,  4  L.R.A. 
snpra,  par.  242  et  seq.  (N.S.)  1130.    And  see  generally,  Neo- 

9.  Baehelder   v.   Morgan,  179   Ala.  ugence. 

339,    60    So.    816,   Ann.    Cas.   1915C  14.  Dunuria    v.     Seattle     Transfer 

888;  Neal  v.  Rendall,  98  Me.  69,  56  Co.,  50  Wash.  633,  97  Pac.  657,  22 

Atl.  209,  63  L.R.A.  668;   Weber  v.  L.R.A.(N.S.)  471. 

Loekman^  66  Neb.  469,  92  N.  W.  591,  15.  O'Brien  v.  Miller,  60  Conn.  214, 

60  L.RA.  313;   Summers  v.  Bergner  22  Atl.  544,  25  A.  S.  R.  320. 

Brewing  Co.,  143  Pa.  St.  114,  22  Atl.  16.  Armour  v.  Kollmeyer,  161  Fed. 

707,  24  A.  S.  R.  518.    And  see  supra,  78,  88  C.  C.  A.  242,  16  L.RA.(N.S.) 

par.  239.  1110.    And   see  generally,   Damages, 

10.  Neal  V.  Rendall,  98  Me.  69,  56  vol.  8,  p.  527  et  seq. 
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made  for  the  recovery  of  treble  damages  for  injuries  resulting  from 
a  violation  of  the  statutory  rule  requiring  vehicles  meeting  each  other 
to  turn  to  the  right.^^  In  such  case  the  proper  practice  is  for  the  jury 
to  find  such  damages  as  they  think  proper,  and  then  for  the  court  to 
enhance  the  amount  to  meet  the  statutory  requirements.^^  Exemplary 
damages  are  recoverable  where  the  collision  was  wilful.^* 

249.  Criminal  Liability. — One  who,  as  a  result  of  his  negligent 
or  careless  driving,  runs  into  and  kills  another  traveler  on  the  highway 
may  be  criminally  responsible,  and  the  same  is  true  if  by  reason  of 
his  negligent  driving  a  passenger  in  his  vehicle  is  thrown  out  and 
killed.'®  A  violation  of  the  rule  requiring  persons  meeting  each  other 
to  turn  to  the  right  is  often  made  a  criminal  offense,^  though  it  is 
sometimes  provided  that  no  prosecution  shall  be  instituted  except 
on  complaint  of  the  person  wronged.* 

Jnjv/ries  ResiUting  From  Improper  Use  of  Highway 

250.  Liability  of  Municipality  Generally. — ^In  determining  the  lia- 
bility of  a  municipality  for  injuries  received  by  travelers  on  its  streets 
and  highways  a  distinction  is  frequently  recognized  between  cases 
where  the  injury  is  due  to  the  condition  of  the  street  or  highway  itself 

'  and  cases  where  it  is  due  to  the  manner  in  which  it  is  used  by  person.^ 
other  than  the  injured  party.*  The  sufficiency  or  insufficiency  of  the 
'  highway,  or  its  state  of  repair,  has  reference  to  its  condition,  and  not 
to  the  manner  in  which  a  person  travels  it,*  and  anything  in  its 
condition  which  renders  it  unsafe  or  inconvenient  for  travel  is  a  defect 
or  want  of  repair.*    But  an  illegal  or  negligent  or  improper  use  of  it 

17.  Broschart  v.  Tuttle,  69  Conn.  1,       3.  Adding|;on  v.  Littleton,  50  Colo. 

21  Atl.  925,  11  L.R.A.  83.  623,  115  Pac.  896,  Ami.  Cas.  1912C 

.      18.  Broschart  v.  Tuttle,  59  Conn.  1,  753,  34  L.R.A.(N.S.)  1012;  Dudley  v. 

-  Si  Atl.  925,  11  L.R.A.  33.  Flemingsburg,  115  Ky.  5,  72  S.  W. 

Note :  48  A.  S.  R.  370.  327,  103  A.  S.  R.  253,  1  Ann.  Cas. 

IS.  Note:  73  Am.  Dec.  409.    Gen-  ^58,    60    L.R.A.    575;    Bramistein   v, 

crally   as   to   exemplary   or  punitive  ^^S'^]'^^r'J'i^^E\Vl'  ^^^  >.  ^• 

damages,  see  Damages,  vol.  8,  p.  128  ?J^'/2M^  i^^^  M^'i^^/i'i^SS^^^ 
.    ^    *  '  '  ^  Reidsville,  160  N.  C.  411,  76  S.  E. 

on -V^f..  rti  T  p  A    970  «f  «««     Qno  232,  Ann.  Cas.  1914C  217  and  note, 

20.  Note:  61  L.R.A  279  et  seq.    See  ^  l.R.A.(N.S.)  862  and  note. 

Homicide,  post,  par.  163  4^  Hutchinson  v.   Concord,  41   Vt. 

M   W  T  7«  f^%  ?r  9R  l\  i  271,  98  Am.  Dec.  584. 

?^o^o?  .^'  ^;^;,.       ;«  o'  ?  oVn    . r;  5.  Faulkner  V.  Aurora,  85  Tnd.  130, 

769;  State  v.  Colhns,  16  R.  I.  371,  17  44  ^.m.  Rep.  1;  Dudley  v.  Flemings- 

AU.  131,  3  L.R.A.  394.    GeneraUy  as  burg,  115  Ky.  5,  72  S.  W.  327,  103  A. 

:to  rules  of  the  road,  see  supra,  par.  S.  R.  253, 1  Ann.  Cas.  958  and  note,  60 

222  et  seq.  L.R. A.  575 ;  Marth  v.  Kingfisher,  22 

2.  Riepe  v.   Elting,  89   la.   82,  56  Okla.    602,   98   Pac.   436,   18   L.R.A. 

N.  W.  285,  48  A.  S.  R.  356,  26  L.R.A.  (N.S.)   1238.    See  infra,  par.  256  et 

769.  seq. 
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by  men,  animals,  vehicles,  engines,  or  any  other  ohject,  while  movable 
and  actually  being  moved  by  human  will  and  direction,  and  neither 
fixed  to,  nor  resting  on,  nor  remaining  in  one  position  within  the 
traveled  part  of  the  highway,  is  not  a  defect  or  want  of  repair,  and 
the  municipality  is  not  liable  for  injuries  to  travelers  resulting  from 
such  use.*  Nor  is  it  generally  considered  liable  for  injuries  so  received 
because  of  its  failure  to  make  and  enforce  ordinances  prohibiting  or 
regulating  a  particular  use,  since  the  making  and  enforcement  of  such 
ordinances  is  the  exercise  of  a  governmental  rather  than  a  corporate 
power.'  Some  courts  have  held,  however,  that  it  is  the  duty  of  a 
municipality  to  exercise  reasonable  care  and  diligence  in  the  enforce- 
ment of  ordinances  limiting  the  speed  of  vehicles  on  its  streets,  and 
that  a  failure  to  attempt  to  enforce  such  an  ordinance  will  render 
it  liable  for  injuries  to  a  pedestrian  who  is  knocked  down  by  a  vehicle 
being  driven  at  an  immoderate  rate  of  speed.®  So  the  liability  of  a 
municipality  for  failure  to  keep  its  streets  in  safe  condition  does  not 
extend  to  injuries  caused  by  vicious  dogs,*  or  other  animals  permitted 
to  be  at  large  upon  them,^*  nor  is  it  liable  for  a  failure  of  its  officers 
to  enforce  an  ordinance  niaking  it  their  duty  to  prevent  such  animals 
from  so  running  at  large,^^  nor  because  it  has  suspended  the  operation 
of  such  an  ordinance.**  Neither  is  it  liable  for  injury  to  a  person  who 
15  struck  by  a  vehicle  being  propelled  or  driven  on  a  sidewalk,  by 
reason  of  the  failure  to  enact  or  enforce  an  ordinance  prohibiting  such 
a  use  of  the  walk.**    It  has  frequently  been  held^  however,  that  a 

6.  Faulkner  v.  Aurora,  85  Tnd.  130,  Goodwin  v.  Reidsville,  160  N.  C.  411. 

44  Am.  Rep.  1 ;  Dudley  v.  Flemings-  76  S.  E.  232,  Ann.  Cas.  1914C  217  and 

burg,  115  Ky.  5,  72  S.  W.  327,  103  note,  42  L.RA.(N.S.)  862  and  note; 

A.  S.  R.  253,  1  Ann.  Cas.  958  and  Jones  v.  Williamsburg,  97  Va.  722,  34 

note,  60  L.R. A.  575 ;  Ray  v.  Manchest-  S.  E.  883,  47  L.R.A.  294. 

er,  46  N.  H.  59,  88  Am.  Dec.  192 ;  8.  Hagerstown  v.  Klotz,  93  Md.  437, 

Goodwin  v.  Reidsville,  160  N.  C.  411,  49  Atl.  836,  86  A.  S.  R.  437,  64  L.R.A. 

76  S.  E.  232,  Ann.  Cas.  1914C  217,  42  940. 

L.R.A.(N.S.)  862;  Martb  v.  Kingfish-  9.  Addington  v.  Littleton,  50  Colo. 

er,   22   Okla.   602,   98   Pac.   436,   18  623,  115  Pac.  896,  Ann.  Cas.  1912C 

L.R.A.(N.S.)  1238;  Jones  v.  Williams-  753,  34  L.R.A.(N.S.)  1012. 

burg,  97  Va.  722,  34  S.  E.  88*3,  47  1^.  Note:  Ann.  Cas.  1912C  753. 

L.R.A.  294;  Post  v.  Clarksburg,  74  W.  ^^l^\f^^l!?^^^Z'  ^^^®^®°'  ^\9?}S: 
Va.  48,  81  S.  E.  562,  52  L.R.A.(N.S.)    ^23,  115  Pac.  896,  Ann.  Cas.  1912C 

?:  Addington  V.  Littleton,  50  Colo.  gg^L^^eT  7^37^"^^^'  ^  ^^  ^^' 

^!o'  l}^  l^l'  ,x?c'  A^nVo^^-  i^^^^       Note:  35  Am.  Rep.  795,  796. 

753,  34  L.R.A.(N.S.)  1012;  Dudley  v.       13^  ^mg^t   v.   Princeton,   167  Tnd. 

Flemingsburg,  115  Ky.  5,  72  S.  W.  582,  79  N.  E.  909,  10  L.R.A.(N.S.) 

327,  103  A.  S.  R.  253,  1  Ann.  Cas.  735;  Jones  v.  Williamsburg,  97  Va. 

958  and  note,  60  L.R.A.  575;  Braun-  722,  34  S.  E.  833,  47  L.R.A.  294. 

Btein  V.  Louisville,  146  Ky.  777,  143       Note:   10  L.R.A, (N.S.)   786;   Ann. 

S.    W.    372,    42    L.R.A.(N.S.)    538;    Cas.  1914C  219. 
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municipality  ia  liable  for  the  consequences  of  the  unlawful  use  of  its 
streets,  sanctioned  by  its  permission.^^ 

251.  Games  and  Sports. — ^A  municipal  corporation  is  not  liable  for 
injury  to  a  traveler  by  a  ball  with  which  boys  were  playing  in  a  public 
street,  according  to  a  custom  indulged  in  for  a  long  time,  either  because 
of  its  failure  to  enact  an  ordinance  prohibiting  such  practices  or 
because  of  its  failure  to  enforce  such  an  ordinance.^'  The  usd  of  the 
highway  for  games  or  sports  which  are  dangerous  to  travelers  thereon 
may,  however,  render  the  perrons  so  using  it  liable  for  all  damages 
occasioned  to  travelers  thereby.  Thus  persons  plasring  ball  in  a 
narrow  highway  have  been  held  to  be  liable  as  joint  trespassers  for 
an  injury  done  by  one  of  them  in  accidentally  striking  a  traveler 
with  the  ball  in  the  course  of  the  game.  The  width  of  the  road,  the 
amount  of  travel  thereon,  the  nature  of  the  game,  and  the  circum- 
stances under  which  the  injury  was  received,  are  to  be  considered  in 
determining  the  question  of  liability  in  such  cases.^*  There  is  a 
conflict  of  authority  as  to  whether  the  fact  that  a  child  was  playing  in 
a  street  or  highway  when  injured  by  a  defect  or  obstruction  therein 
will  preclude  a  recovery.^' 

252.  Racing. — ^The  courts  of  some  jurisdictions  hold  that  a  munic- 
ipality is  not  liable  to  travelers  who  are  injured  as  a  result  of  horse 
racing  permitted  by  it  in  its  streets,^^  on  the  ground  that  such  a  race 
is  not  a  defect  or  want  of  repair  in  the  highway,  or  a  dangerous  con- 
dition of  such  highway.  Nor  is  the  municipality  liable  merely  because 
of  its  failure  to  enact  an  ordinance  prohibiting  the  practice,  nor  for 
failure  to  enforce  such  an  ordinance  after  it  is  enacted.^^  In  some 
jurisdictions,  however,  the  racing  of  vehicles,  such  as  automobiles, 
in  a  city  highway  is  held  to  be  an  unlawful  use  and  obstruction  ot 
the  highway,  and  per  se  a  nuisance,  though  it  is  held  pursuant  to  per- 
mission expressly  granted  by  the  city,  where  the  grant  of  authority 
is  invalid.*®  Charter  authority  conferred  on  the  municipality  to 
regulate  the  use  of  its  streets,  and  the  speed  of  vehicles  thereon,  gives 
it  no  right  to  grant  such  permission,  and  by  doing  so  it  becomes  a 
participant  in  the  commission  of  the  unla^vful  act  of  driving  such 
vehicles  at  an  excessive  rate  of  speed,  and  liable  for  any  injuries 

14.  Cohen  v.  New  York,  113  N.  Y.  (Mass.)  453,  48  Am.  Dec.  613. 

532,  21  N.  E.  700,  10  A.  S.  R.  506,  17.  See  infra,  par.  303. 

4  L.R.A.  406;  Landau  v.  New  York,  18.  Marth   v.   Kingfisher,  22   Okla, 

180  N.  Y.  48,  72  N.  E.  631,  105  A.  S.  602,   98   Pac.   436,   18   L.R.A.(N.S.) 

R.  709;  Johnson  v.  Npw  York.  386  N.  1238. 

Y.  139,  78  N.  E.  715, 116  A.  S.  R.  545,  Note:  Ann.  Cas.  1914C  219. 

9  Ann.  Cas.  824  and  note.    And  see  19.  Marth  \r.  Kingfisher,  22   Okla. 

infra,  par.  251  et  seq.  602,   98    Pac.   436,    18   L.R.A.(N.S.) 

16.  Goodwin   v.   Rcidsville,   160   N.  1238. 

C.  411,  76  S.  E.  232,  Ann.  Cas,  1914C  20.  Johnson  v.  New  York,  186  N.  Y. 

217,  42  L.RA.(N.S.)  862.  139,  78  N.  E.  715,  116  A.  S.  R.  545, 

16.  Vosburgh    v.    Moak,    1    Cnsh.  9  Ann.  Cas.  824. 
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occasioned  to  travelers  thereby.^  Individuals  or  private  corporations 
conducting  races  in  the  street  or  highway  are  liable  to  travelers  who 
are  struck  and  injured  by  the  racers,*  and  the  fact  that  one  participates 
in  a  race  may  bar  recovery  for  injuries  received  as  a  result  of  coming 
in  contact  with  defects  or  obstructions  in  the  way.* 

253.  Coasting. — There  is  considerable  conflict  of  authority  as  to 
whether  coasting  on  the  public  streets  and  highways  constitutes  a 
nuisance  and  as  to  the  liability  of  municipal  corporations  to  travelers 
who  are  injured  as  a  result  thereof.  In  some  jurisdictions  such  coast- 
ing is  deemed  to  be  a  nuisance  per  se,^  but  the  courts  of  other  juris- 
dictions take  a  contrary  view,^  and  hold  that  one  <$oasting  in  a  public 
street  who  is  injured  by  another's  negligence  is  not  prevented  from 
recovering  for  the  injury  because  his  own  act  constituted  a  public 
nuisance.*  There  are  numerous  decisions  to  the  eCFect  that  munic- 
ipalities are  not  liable  for  injuries  to  travelers  resulting  from  coasting 
in  the  highway,  permitted  by  the  public  authorities,'  and  that  no 
such  liability  results  from  the  failure  of  the  corporation  to  forbid  such 
practice  though  it  has  the  power  to  do  so,^  or  from  failure  to  enforce 
an  ordinance  forbidding  it.*  The  reasons  commonly  given  for  so 
holding  are  that  the  use  of  the  highway  by  coasters  is  not  a  defect 
or  obstruction  therein,^^  and  that  the  duty  of  the  public  authorities 

1.  Johnson  v.  New  York,  186  N.  Y.  782  note,  37  Am.  Rep.  387;  Bur- 
139,  78  N.  E.  715,  116  A.  S.  R.  545,  ford  v.  Grand  Rapids,  53  Mich.  98,  18 
9  Ann.  Cas.  824;  Bogart  v.  New  York,  N.  W.  571,  51  Am.  Rep.  105;  Ray  v. 
200  N.  Y,  379,  93  N.  E.  937,  21  Ann.  Manchester,  46  N.  H.  59,  88  Am.  Dec 
Cas.  466.  192  and  note;  Schultz  v.  Milwaukee,  . 

2.  Marth  v.  Kingfisher,  22  Okla.  49  Wis.  254,  5  N.  W.  342,  35  Am. 
602,   98    Pac.    436,   18   L.R.A.(N.S.)  Rep.  779  and  note. 

1238.  Notes:    10    L.R.A.    182;    1   L.R.A. 

3.  See  infra,  par.  307,  384.  (N.S.)  667;  42  L.R.A.(N.S.)  862. 

4.  Wilmington    v.    Vandergrift,    1  8.  Wilmington    v.    Vandergrift,    1* 
Marv.  (Del.)  5,  29  Atl.  1047,  65  A.  S.  Marv.  (Del.)  5,  29  Atl.  1047,  65  A.  S. 
R.  256,  25  LJR.A.  538.  R.  256,  25  L.RA.  538;   Faulkner  v. 

Note:  42  L.R.A.(N.S.)  867.  Aurora,  85  Ind.  130,  44  Am.  Rep.  1; 

5.  Lynch  v.  Public  Service  Corp.,  Hutchinson  v.  Concord,  41  Vt.  271,  98 
82  N.  J.  L.  712,  83  Atl.  382,  42  L.R.A.  Am.  Dec.  584. 

(N.S.)  865  and  note.  9.  Wilmington    v.    Vandergrift,    1 

Note:  39  L.R.A.  679.  Marv.   (Del.)  5,  29  Atl.  1047,  65  A. 

6.  Lvnch  V.  Public  Service  Corp.,  S.  R.  266,  25  L.R.A.  538;  Faulkner 
82  N.  J.  L.  712,  83  Atl.  382,  42  L.R.A.  v.  Aurora,  85  Ind.  130,  44  Am.  Rep. 
(N.S.)  865  and  note.  1. 

7.  Wilmington  v.  Vandergrift,  1  10.  Faulkner  v.  Aurora,  85  Ind. 
Marv.  (Del.)  5,  29  Atl.  1047,  65  A.  S.  130,  44  Am.  Rep.  1;  Dudley  v.  Flem- 
R.  256,  25  L.R.A.  538;  Faulkner  v.  ingsburg,  115  Ky.  5,  72  S.  W.  327, 
Aurora,  85  Ind.  130,  44  Am.  Rep.  103  A.  S.  R.  253,  1  Ann.  Cas.  958,  60 
1;  Dudley  v.  Flemingsburg,  115  Ky.  L.R.A.  575;  Pierce  v.  New  Bedford, 
5,  72  S.  W.  327,  103  A.  S.  R.  253  129  Mass.  534,  35  Am.  Rep.  782 
and  note,  1  Ann.  Cas.  958  and  note,  note,  37  Am.  Rep.  387;  Burford  v. 
60  L.R.A.  575;  Pierce  v.  New  Bed-  Grand  RKpid8,-53  Mich.  98,  18  N.  W. 
ford,   129   Mass.   534,   36   Am.   Rep.  571,  51  Am,  Rep.  105;  Ray  v.  Man- 
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to  stop  it  is  a  public  or  police  duty,  rather  than  a  corporate  one,  for 
the  nonperformance  of  which  a  municipality  is  not  liable.^^  And  it 
has  been  declared  that  if  such  use  of  the  streets  is  expressly  permitted 
by  the  legislative  body  of  the  municipality,  then  the  granting  of  such 
permission  is  an  exercise  of  legislative  discretion  and  authority  upon 
which  an  action  of  tort  cannot  be  based.^'  In  some  jurisdictions, 
however,  a  recovery  may  be  had  for  injuries  received  in  this  manner,^' 
and  it  has  been  held  that  a  village  in  which  coasting  on  bob-sleighs 
is  carried  on  as  a  common  practice,  in  the  streets,  and  that  does  noth- 
ing to  put  a  stop  to  it,  is  guilty  of  negligence  and  liable  in  damages 
for  accidents  to  passersby.**  There  is  also  authority  to  the  effect 
that  it  is  the  duty  of  a  municipality  to  prevent  coasting  on  its  streets, 
and  that  this  duty  is  not  discharged  by  merely  passing  an  ordinance 
prohibiting  the  practice,  nor  is  the  municipality  relieved  from  liability 
unless  it  has  made  a  vigorous  effort  to  enforce  such  ordinance,  but 
that,  if  it  makes  such  an  effort,  and  uses  ordinary  and  reasonable 
care  and  diligence  to  prevent  the  practice,  it  does  its  full  duty  and 
is  relieved  from  liability.^* 

254.  Exhibitions  and  Shows. — ^Exhibitions  and  performances  in 
the  public  streets  which  obstruct  the  same  and  render  them  unsafe 
for  travel  are  public  nuisances,  and  it  has  frequently  been  held  that 
a  municipality  which  authorizes  or  licenses  them  to  be  held  becomes 
liable  for  personal  injuries  resulting  therefrom,  since,  by  granting 
such  permission,  it  becomes  in  legal  effect  the  creator  of  the  nuisance.^* 
It  is  generally  considered  that  a  city  has  no  power  to  authorize  the  use 
of  its  streets  for  a  carnival  and  street  fair;  and  the  occupancy  of  a 
street  for  that  purpose  by  permission  of  the  municipal  authorities  is 
unlawful  and  the  tents  and  platforms  are  a  nuisance  per  se.*'  Nor  is 
authority  to  permit  such  use  conferred  by  the  power  over  streets  given 
to  municipalities  under  the  ordinary  grants  in  municipal  charters, 

Chester,  46  N.  H.  59,  88  Am.  Dec.  Mich.  98,  18  N.  W.  571,  51  Am.  Rep. 
192;  Hutchinson  v.  Concord,  41  Vt.  105. 

371,  98  Am.  Dec.  584;  Schultz  v.  Mil-      18.  Note:  1  L.R.A.(N.S.)   667. 
waukee,  49  Wis.  254,  5  N.  W.  342,  35      14.  Dudevoir  v.  WaterviUe,  37  Que- 
A^.  Rep,  779.  bee  Super.  Ct.  389,  18  Ann.  Cas.  86. 

11.  Wilmington   v.  Yandergrif t,   1       16.  Taylor  v.  Cumberland,  64  Md. 
Marv.  (Del.)  5,  29  Atl.  1047,  65  A.  S.  ^^0  Atl.  1027,  54  Am  Rep.  759. 

E.  256/ 25  L.R.A.  538;  Faulkner  v.  ^i%P^^^^ 

Aurora^  85  Ind.  130,  44  Am.  Rep.  1;.  ?5^'  ^^^  ^%^\l^fl'  ^  ^'^\^'^^'^aL 
T\^A\J^  r,    "ino^;«««w«.    Tif;  ttC    *;    1^^  and  note;  Malchow  v.  Leoti,  95 

Ann.  Cas  958,  60  L.R.A.  575;  Hutch-  jy  Augusta  v.  Reynolds,  122  Ga. 

mson  V.  Concord,  41  Vt.  271,  98  Am.  754^  50  s.  E.  998, 106  A.  S.  R.  147,  69 

Dec.  584;   Schultz  v.  Milwaukee,  49  L.R.A.  564;  Van  Cleef  v.  Chicago,  240 

Wis.  254,  5  N.  W.  342,  35  Am.  Rep.  JU.  318,  88  N.  E.  815,  130  A.  8.  R. 

779.  275,  23  L.R.A:(N.S.)  636. 

12.  Burford  t.   Gxand  Rapids,  53  Note:  125  A.  S.  R.  354. 
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nor  by  charter  power  to  vacate  streets  which  have  ceased  to  be  of 
public  utility  and  to  donate  the  same  to  any  use  which  will  be  to  the 
commercial  interests  of  the  city.^®  There  is,  however,  authority  to  the 
effect  that  a  city  may  grant  a  society  the  privilege  of  using  its  streets 
for  a  carnival  or  festival  where  the  occupation  is  temporary  and  the 
ordinary  use  of  the  street  is  not  substantially  interfered  with.^^  But 
if  it  permits  such  use,  it  must  exercise  reasonable  care  to  see  that  the 
structures  erected  therein  under  such  permission  are  reasonably  safe, 
and  it  is  liable  to  persons  attending  the  exhibition  who  are  injured  in 
consequence  of  their  negligent  construction.  And  the  city  cannot 
escape  liability  under  such  circumstances  on  the  ground  that  the  street 
was  intended  for  a  different  use.^  A  municipality  may  also  be  liable 
for  injuries  to  travelers  caused  by  the  exhibition  of  wild  animals  in 
the  street  if  it  is  negligent  in  permitting  them  to  be  there.^  And  it 
has  been  held  liable  for  injuries  resulting  from  the  frightening  of  a 
horse  by  such  an  exhibition  which  it  has  expressly  authorized  to  be 
held  in  the  street*  But  it  has  been  declared  that  a  municipality  is  not 
liable  merely  because  its  officers  failed  to  prevent  the  owner  of  the 
animals  from  making  such  an  improper  use  of  the  street ;  nor  because, 
for  a  fee,  it  licenses  such  an  exhibition  without  specifying  the  place 
where  it  is  to  be  held,  since  it  is  implied,  under  such  circumstances, 
that  it  will  be  held  at  a  suitable  place  and  in  a  ptoper  manner.'  So, 
too,  it  has  been  held  that  a  city  which,  for  a  fee,  has  licensed  the 
owner  of  an  animal  to  erect  a  booth  on  a  public  square  and  there  to 
exhibit  the  animal,  is  not  liable  for  an  injury  caused  by  the  animal's 
frightening  a  horse  while  such  animal  was  being  exercised  on  the 
public  street  outside  the  booth.^  There  are  authorities  to  the  effect 
that  a  shooting  gallery  in  a  city  is  not  a  nuisance  per  se,  and  the  fact 
that  the  municipality  licenses  its  Operation  will  not  render  it  liable 
to  travelers  on  an  adjoining  highway,  who  are  injured  by  bullets 
coming  therefrom,  even  though  it  may  have  been  in  fact  a  nuisance 
because  of  the  manner  in  which  it  was  conducted  and  the  fact  that  it 
was  located  near  the  highway.* 

255.  Discharge  of  Fireworks,  Cannon  and  the  Like. — ^There  is  no 
little  conflict  of  authority  as  to  the  liability  of  municipal  corporations 
for  injuries  to  persons  or  property  resulting  from  exhibitions  of  fire- 

18.  Augusta  v.  Reynolds,  122  Ga.  49  Wis.  605,  6  N.  W.  249,  35  Am. 
764,  50  S.  E.  998,  106  A.  S.  R.  147,  Rep.  793. 

69  L.R.A.  564.  3.  Little  v.  Madison,  49  Wis.  605, 

19.  Note:  125  A.  S.  R.  354.  6  N.  W.  249,  35  Am.  Rep.  793  and 

20.  Van  Cleef  v.  Chicago,  240  111.  note. 

318,  88  N.  E.  815,  130  A.  S.  R.  275,       4.  Cole  v.  Newburvport,  129  Mass. 

23  L.R.A.(N.S.)  636.  594,  37  Am.  Rep.  394. 
Note:  103  A.  S.  R.  293.  Note:  35  Am.  Rep.  795. 

1.  Note:  42  L.R.A.(N.S.)  862,  863.       5.  Hubbell  v.  Viroqua,  67  Wis.  343, 

2.  Little  V.  Madison,  42  Wis.  643,   30  N.  W.  847,  58  Am.  Rep.  866. 

24  Am.  Rep.  435;  Little  v.  Madison, 
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works  in  the  public  streets.    The  courts  of  some  jurisdictions  have 
imposed   liability  upon  the  municipality  under  such  circumstances,* 
especially  where  it  has  authorized  the  exhibition,'  but  those  of  other 
states   Iiecve  denied  such  liability®  even  where  the  exhibition  was 
authorize<l  by  the  municipal  authorities.^    In  somf«  jurisdictions,  the 
liability   is  made  to  depend  to  some  extent,  at  least,  upon  the  location 
of  the  highway^  and  the  extent  of  the  traffic  thereon,  and  the  danger 
involved   in  case  of  accident,  and  it  is  held  that  fireworks  may  or  may 
not  be  £L  '  nuisance  according  to  circumstances,  which  usually  present 
a  question  of  fact  *  Under  this  rule,  it  has  been  held  that  fireworks 
exhibited  on  an  extensive  scale  in  a  great  thoroughfare,  in  the  midst 
of  a  lax^ge  city,  where  a  vast  multitude  of  people  is  assembled,  if  not  a 
nuisance  as  matter  of  law,  may  properly  be  found  such  as  matter  of 
fact,  axid  that  in  such  case  the  municipality  is  liable  for  injuries  to 
petsona  or  property  resulting  therefrom,  if  it  licenses  or  permits  the 
^ving    of  the  exhibition.*®     Generally,  the  municipality  cannot  be 
held  liable  merely  because  it  has  failed  to  pass  ordinances  prohibiting 
the  discharge  of  fireworks  in  its  streets,  nor  for  the  failure  to  enforce 
guch  an  ordinance  when  passed,  nor  because  an  existing  ordinance 
on  the  subject  has  been  repealed.    But  a  resolution  temporarily  sus- 
pending the  operation  of  such  an  ordinance  in  so  far  as  it  applies  to 
the  meetings  and  parades  of  political  parties  has  oeen  held  not  to 
amount  to  a  repeal  thereof  within  the  meaning  of  this  rule.^*    It 
bas  also  been  held  that  there  is  no  liability  where  the  fireworks  are 
discharged  across  the  way,  by  the  municipal  authorities  while  con- 
ducting a  celebration  pursuant  to  statutory  authority,  on  the  ground 
that  their  discharge  under  such  circumstances  does  not  constitute  a 
defect  or  obstructioQ  in  the  way,  nor  can  the  municipality  be  held 
liable  on  the  ground  of  maintenance  of  a  nuisance  where  the  fire- 
works are  set  off  on  a  single  occasion  only.^*     Municipalities  have 
been  held  not  to  be  liable  for  injuries  resulting  from  the  firing  of  a 
cannon  in  the  highway  by  private  individuals,^*  even  though  it  was 
fired  in  violation  of  an  ordinance,^^  and  though  it  was  known  to  the 

6.  Note:   1  L.R.A.(N.S.)    67.  72  N.  E.  631, 105  A.  S.  R.  709;  Mdk- 

7.  Notes:  103  A.  S.  R.  285,  291;  16  er  v.  New  York,  190  N.  Y.  481,  83  N, 
L.R.A.  396;  42  L.R.A.(N.S.)  862,  863.  E.  565,  13  Ann.  Cas.  544,  16  L.R.A. 

8.  Notes:  16  LJt.A.  396;  42  L.R.A.  (N.S.)  621. 

(N.S.)  863.  11.  Landau  v.  New  York,  180  N.  Y. 

9.  HUl  V.  Charlott,  72  N.  C.  65,  21  48,  72  N.  E.  631,  105  A.  S.  R.  709. 
Am.  Rep.  451.  12.  Kerr  v.   Brookline,   208   Mass. 

Notes:   16  L.R.A.  396;  42  L.R.A.  190,  94  N.  E.  257,  34  LJl.A.(N.S.) 

(N.S.)  863.     •  464. 

And   see  Explosions   and   Explo-  13.  Robinson  v.  Greenville,  42  Ohio 

8IVE8,  vol.  11,  p.  689  et  seq.  St.  625,  51  Am.  Rep.  857. 

10.  Speir  v.  Brooklyn,  139  N.  Y.  Notes:  35  Am.  Rep.  782;  1  L.R.A. 
6,  34  N.  E.  727,  36  A.  S.  R.  664;  (N.S.)  667. 

Landau  v.  New  York,  180  N.  Y.  48,       14.  O'Rourk  v.  Sioux  Falls,  4  S.  D. 
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municipal  officers  that  the  cannon  was  to  be  fired,  and  they  took  no 
steps  to  prevent  it.^*  Similarly,  it  has  been  held  that  a  city  is  not 
liable  for  injuries  to  a  traveler  resulting  from  the  explosion  of  powder 
between  anvils,^*  nor  for  injuries  sustained  by  a  person  by  reason  of 
his  horse  becoming  frightened,  while  being  driven  upon  an  adjoining 
street,  through  the  firing  of  cannon  in  a  public  park  under  a  license 
granted  in  pursuance  of  an  ordinance  of  the  city.^^  Individuals  dis- 
charging fireworks  ^®  or  a  cannon  in  a  street  or  highway  are  respon- 
sible for  resulting  injuries  to  travelers.^* 

Xn.  Injuries  Caused  by  Defects  or  Obstructions 

Liability  of  State  and  Quan-Municipal  Corporations 

256.  Generally. — ^An  action  of  tort  for  injuries  from  defective  high- 
ways cannot  be  maintained  against  the  state.**  Nor  generally,  in  the 
absence  of  statutory  authorization,  may  such  an  action  be  maintained 
against  quasi  municipal  corporations,^  such  as  counties,*  and  town- 

47,  54  N.  W.  1044,  46  A.  S.  R.  760,   Browning  v.  Springfield,  17  HI.  143, 

19  L.R.A.  789.  63  Am.  Dec.  345  and  note;  White  v. 

15.  Robinson  v.  Greenville,  42  Ohio  Bond  County,  58  111.  297, 11  Am.  Rep. 
St.  625,  51  Am.  Rep.  857;  O'Rourk  65  and  note;  Chicago  v.  Seben,  165 
V.  Sioux  Falls,  4  S.  D.  47,  54  N.  W.  111.  371,  46  N.  E.  244,  56  A.  S.  R.  245; 
1044,  46  A.  S.  R.  760,  19  L.R.A.  789.  Wilson   v.   Wapello   County,   129   la. 

16.  Campbell  v.  Montgomery,  53  77,  105  N.  W.  363,  6  Ann.  Cas.  958; 
Ala.  527,  25  Am.  Rep.  656.  Reading  Tp.  v.  Telfer,  57  Kan.  798,  48 

17.  Lincoln  v.  Boston,  148  Mass.  Pac.  134,  57  A.  S.  R.  355;  Fishei:  v. 
578,  20  N:  E.  329,  12  A.  S.  R.  601,  3  Delaware  Tp.,  87  Kan.  674,  125  Pac. 
L.R.A.  257.  94,  Ann.  Cas.  1914 A  554,  41  L.R.A. 

18.  Jenne  v.  Sutton,  43  N.  J.  L.  257,  (N.S.)  1074;  Blue  Grass  Traction  Co. 
39  Am.  Rep.  578.  v.  Grover,  135  Ky.  685, 123  S.  W.  264, 

Notes:    16   L.R.A.   395   et   seq.;   3  135  A.  S.  R.  498;  Ludlow  v.  Com.,  147 

L.R.A.(N.S.)    759;   16   L.R.A.(N.S.)  Ky.  706,  145  S.  W.  406,  Ann.  Cas. 

621.  1913D    301,    39    L.RA.(N.S.)    411; 

19.  Robinson  v.  GreenviUe,  42  Ohio  Schneider  v.  Cahill,  (Ky.)  127  S.  W. 
St.  625,  51  Am.  Rep.  857.  143,  27  L..A.(N.S.)   1009  and   note; 

20.  Wilmington  v.  Ewing,  2  Pen.  Hill  v.  Boston,  122  Mass.  344,  23  Am. 
(Del.)  66,  43  Atl.  505,  45  L.RA.  79;  Rep.  332;  Highway  Comr's  v.  Mar- 
Shigley  v.  Waseca,  106  Minn.  94,  118  tin,  4  Mich.  557,  69  Am.  Dec.  333; 
N.  W.  259,  16  Ann.  Cas.  169,  19  Shigley  v.  Waseca,  106  Minn.  94,  118 
L.R.A.(N.S.)  689.  See  generally,  N.  W.  259,  16  Ann.  Cas.  169,  19 
States.  L.R.A.(N.S.)  689;  Brabham  v.  Hinds 

1.  Miller  v.  Detroit,  156  Mich.  630,  County,  54  Miss.  363,  28  Am.  Rep. 
121  N.  W.  490,  132  A.  S.  R.  537,  16  352;  Wade  v.  Gray,  104  Miss.  151,  61 
Ann.  Cas.  832;  Young  v.  Charleston,  So.  168,  43  L.R.A.(N.S.)  1046;  Red- 

20  S.  C.  116,  47  Am.  Rep.  827.  ditt  v.  Wall,    (Miss.)    55   So.  45,  34' 
Note:  20  L.R.A.(N.S.)  517.  L.R.A.(N.S.)  152;  Wilson  v.  Ulysses 

2.  Arkadelphia     v.     Windham,     49  Tp.,  72  Neb.  807,  101  N.  W.  986,  9 
Ark.  139,  4  S.  W.  450,  4  A.  S.  R.  Ann.  Cas.  1153;   Chosen  Freeholders 
32;    Wilmington    v.    Ewing,    2    Pen.  v.  Strader,  18  N.  J.  L.  108,  35  Am.  . 
(Del.)  66,  43  Atl.  505,  45  L.R.A.  79;  Dee.  530  and  note;  James  v.  Welb- 

306 


13  R.  C.  L.  HIGHWAYS  §  256 

ships,*  even  in  many  of  those  jurisdictions  where  municipal  cor- 
porations proper  are  held  liable  under  such  circumstances.^  In 
some  states,  however,  it  is  held  that  liability  follows  statutory  power 
and  duty  to  maintain,  and  counties  are  thus  held  liable  for  neg- 
ligence in  the  exercise  of  the  power  to  establish  highways  or  in 
their  maintenance.^  The  same  has  also  been  held  of  town- 
ton  Tp.,  18  Okla.  66,  90  Pac.  100,  11  seca,  106  Minn.  94, 118  N.  W.  259, 16 
Ann.  Cas.  938,  13  L.R.A.(N.S.)  1219;  Ann.  Cas.  169,  19  L.R.A.(N.S.)  689; 
Templeton  v.  linn  County,  22  Ore.  ThoJkes  v.  Decock,  125  Minn.  507,  147 
313,  29  Pac.  795, 15  L.R.A,  730;  Jones  N.  W.  648,  52  L.R.A.(N.S.)  142;  Wil- 
V.  Union  County,  63  Ore.  566, 127  Pac.  son  v.  Ulysses  Tp.,  72  Neb.  807,  101 
781,  42  L.R.A.(N.S.)  1035;  Navasota  N.  W.  986,  9  Ann.  Cas.  1153  and  note; 
V.  Pearce,  46  Tex.  525,  26  Am.  Rep.  Dunlap  v.  Knapp,  14  Ohio  St.  64,  82 
279;  Noble  v.  Richmond,  31  Grat.  Am.  Dec  468;  James  v.  Wellston  Tp., 
(Va.)  271,  31  Am.  Rep.  726;  Hewitt  18  Okla.  56,  90  Pac.  100, 11  Ann.  Cas. 
V.  Seattle,  62  Wash.  377,  113  Pac.  938  and  note,  13  L.R.A.(N.S.)  1219 
1084,  32  L.R.A.(N.S.)  632;  Russell  v.  and  note;  Baxter  v.  Winooski  Turn- 
Devon  County,  2  T.  R.  667,  1  Rev.  pike  Co.,  22  Vt.  114,  52  Am.  Dec.  84 
Rep.  585,  12  Eng.  Rul.  Cas.  694.  and  note;  Johnson  v.  Irasburgh,  47 

Notes:  85  Am.  Dec.  346;  108  A.  S.  Vt.  28,  19  Am.  Rep.  Ill;  Daniels  v, 
R.  148  et  seq.;  39  L.R.A.  53  et  seq.;  Hathaway,  65  Vt.  247,  26  Atl.  970,  21 
16  Ann.  Cas.  837;  12  Eng.  Rul.  Caa.  L.R.A.  377;  Buchanan  v.  Barre,  66  Vt. 
692,  693,  715  et  seq.  129,  28  Atl.  878,  44  A.  S.  R.  829,  23 

See  generally,  Couktibs,  vol.  7,  p.  L.R.A.  488;  Noble  v.  Richmond,  31 
954  et  seq.  Grat.  (Va.)  271,  31  Am.  Rep.  726. 

3.  Doeg  V.  Cook,  126  Cal.  213,  58  Notes  t  27.,Am.  Dec.  99;  49  Am.  Dec. 
Pac.  707,  77  A.  S.  R.  171 ;  Bartram  v.  421 ;  63  Am.  Dec.  350,  351 ;  108  A.  S. 
Sharon,  71  Conn.  686,  43  Atl.  143,  71  R.  148  et  seq.;  10  L.R.A.  735  et  seq. 
A.  S.  R.  225,  46  L.R.A.  144;  Waltham  See  generally.  Towns. 
T.  Kemper,  55  111.  346,  8  Am.  Rep.  4.  Browning  v.  Springfield,  17  HI. 
«52;  Wmte  v.  Bond  Countv,  58  IIL  143,  63  Am.  Dec.  345  and  note;  Chica- 
297,  11  Am.  Rep.  65  and  note ;  Chica-  go  v.  Seben,  165  111.  371,  46  N.  E.  244, 
go  V.  Seben,  165  III.  371,  46  N.  E.  244,  56  A.  S.  R.  245;  Reading  Tp.  v.  Tel- 
56  A.  S.  R.  245;  Eikenberry  v.  Bazaar  fer,  57  Kan.  798,  48  Pac.  134,  57  A. 
Tp.,  22  Kan.  556,  31  Am.  Rep.  198;  S.  R.  355;  Shigley  v.  Waseca,  106 
Reading  Tp.  v.  Telfer,  57  Kan.  798,  Minn.  94, 118  N.  W.  259, 16  Ann.  Casl 
48  Pac.  134,  57  A.  S.  R.  355;  Fisher  169,  19  L.R.A.(N.S.)  689;  Bartlett  v. 
V.  Delaware  tp.,  87  Kan.  674,  125  Crozier,  17  Johns.  (N.  Y.)  439,  8  Am, 
Pac.  94,  Ann.  Cas.  191^  554,  41  Dec.  428  and  note;  James  v.  Wellston 
L.R.A.(N.S.)  1074;  Perkins  v.  Fayett,  Tp.,  18  Okla.  56,  90  Pac.  100,  11  Ann, 
68  Me.  152,  28  Am.  Rep.  84;  Barry  v,  Cas.  938  and  note,  13  L.R.A.(N.S.) 
Lowell,  8  Allen  (Mass.)  127,  85  Am.  1219  and  note;  Templeton  v.  Linn 
Dec.  690  and  note;.  Mower  v.  Leicester,  County,  22  Ore.  313,  29  Pae.  795,  15 
d  Mass.  247,  6  Am.  Dec.  63 ;  Hill  v.  L.R.A.  730 ;  Noble  v.  Richmond,  31 
Boston.  122  Mass.  344,  23  Am.  Rep.  Grat.  (Va.)  271,  31  Am.  Rep.  726; 
332;  Highway  Com'rs  v.  Martin,  4  Hewitt  v.  Seattle,  62  Wash.  377,  113 
Mich.  557,  69  Am.  Dec.  333  and  note;  Pao.  1084,  32  L.R.A.(N.S.)  632,  See 
Malloy  v.  Walker,  77  Mich.  448,  43  infra,  par.  258,  259. 
N.  W.  1012,  6  L.RA..  695  and  note;  5.  Anne  Arundel  County  v.  Duckett, 
Hock  ▼.  Allendale  Tp.,  161  Mich.  571,  20  Md.  468,  83  Am.  Dec.  557;  State  v. 
126  N.  W.  987,  21  Ann.  Cas.  118;  Alt-  Kent  County,  83  Md.  377,  35  AtL  62, 
now  V.  Sibley,  30  Minn.  186, 14  N.  W.  23  L.RA.  291;  Bembe  v.  Anne  Arundel 
877,  44  Am.  Rep.  191  j  Shigley  ▼*  Wa-  County,  94  Md.  321,  51  Atl.  179,  57 
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ships.*  A  distinction  in  this  regard  is  sometimes  made  between  mis- 
feasance, where  a  town  undertakes  to  do  some  act  involving  the  safety 
of  the  highway,  and  does  it  so  negligently  that  some  one  is  injured, 
and  nonfeasance,  where  the  town  does  nothing  toward  the  repair  of  the 
highway,  with  the  result  that  some  one  sustains  injuries,  the  town 
being  held  liable  in  the  former  case,  but  not  in  the  latteri'  A  distinc- 
tion has  also  been  made  whereby  a  county  was  held  liable  for  negli- 
gence with  respect  to  bridges,  without  recognition  of  such  liability  with 
respect  to  highways  in  general,  the  duty  of  maintaining  the  latter 
being  imposed  by  statute  on  townships.*  But  the  distinction  is  not 
generally  recognized  as  against  either  counties  or  townships,  bridges 
being  deemed  to  be  within  the  rule  exempting  these  subordinate  divi- 
sions of  the  state  from  liability  except  such. as  is  expressly  imposed  by 
statu  te.^ 

257.  Statutory  Liability. — ^In  many  states  liability  for  injuries 
caused  by  defective  highways  is  expressly  imposed  on  counties  ^®  and 
townships.^^    Such  statutes  are  generally  regarded  as  being  in  deroga- 

L.R.A.  279;  Baltimore,  etc.,  R.  Co.  v.  v.  Carter  Oil  Co.,  64  W.  Va.  510,  46 

Howard  County,  111  Md.  176,  73  Atl.  S.  E.  656,  66  L.R.A.  893;  Shriver  v. 

656,  40  L.R.A.(N.S.)  1172;  McLaugh-  Marion  County,  66  W.  Va.  685,  66  S. 

Un  V.  Corry,  77  Pa.  St.  109,  18  Am.  E.  1062,  26  L.R.A.(N.S.)  377. 

Rep.  432.  Note:  39  L.R.A.  53  et  seq. 

Notes:  63  Am.  Dec.  353;  6  L.R.A.  11.  Mootry  v.  Danbury,  45   Conn. 

695;  39  L.R.A.  53et  seq.  550,   29   Am.   Rep.  703;   feartram   v. 

See  also  Counties,  vol.  7,  p.  967.  Sharon,  71  Conn.  686,  43  Atl.  143,  71 

6.  Rapho,  etc.,  Tps.  v.  Moore,  68  A.  S.  R.  225,  46  L.R.A.  144;  Upton  v. 
Pa.  St.  404,  8  Am.  Rep.  202;  Mc-  Windham,  75  Conn.  288,  53  Atl.  660, 
Laughlin  v.  Corry,  77  Pa.  St.  109,  18  96  A.  S.  R.  197;  Reading  Tp.  v.  Tel- 
Am.  Rep.  432;  Bumell  Tp.  v.  Un-  fer,  57  Kan.  798,  48  Pac.  134,  67  A.  3. 
capher,  117  Pa.  St.  353,  11  Atl.  619,  R.  355;  Raymond  v.  Lowell,  6  Cush. 
2  A.  S.  R.  664.  (Mass.)  524,  53  Am.  Dec.  57  and  note; 

Notes:   63  Am.  Dec  353;  9  Ann.  Moore  v.  Kenockee  Tp.,  75  Mich.  332, 

Cas.  1158,  1159.  42  N.  W.  944,  4  L.R.A.  555;  Molloy 

7.  Note:  9  Ann.  Cas.  1158.  v.  Walker  Tp.,  77  Mich.  448,  43  N. 

8.  Wilson  V.  Wapello  County,  129  W.  1012,  6  L.R.A.  695  and  note;  Mil- 
la.  77,  105  N.  W.  363,  6  Ann.  Cas.  ler  v.  Detroit,  156  Mich.  630,  121  N. 
958.  W.  400, 132  A.  S.  R.  537, 16  Ann.  Cas. 

9.  See  Bridges,  vol.  4,  pp.  225,  226,  832 ;  Dutton  v.  Weare,  17  N.  H.  34, 
228.  43  Am.  Dec.  590 ;  Troy  v.  Cheshire  R. 

10.  Reading  Tp.  v.  Telfer,  57  Kan.  Co.,  23  N.  H.  83,  55  Am.  Dec.  177; 
798,  48  Pac.  134,  57  A.  S.  R.  355;  Woodman  v.  Nottingham,  49  N.  H. 
Wilson  V.  Ulysses  Tp.,  72  Neb.  807,  387,  6  Am.  Rep.  526 ;  Hendry  v.  North 
101  N.  W.  986,  9  Ann.  Cas.  1153;  Hampton,  72  N.  H.  351,  56  Ail.  922, 
Kavarik  v.  Saline  County,  86  Neb.  101  A.  S.  R.  681,  64  L.R.A.  70;  Flans- 
440, 125  N.  W.  1082, 136  A.  S.  R.  704,  burg  v.  Elbridge,  205  N.  Y.  423,  9S 
27  L.R.A.(N.S.)  832;  Jones  v.  Union  N.  E.  750,  41  L.R.A.(N.S.)  546;  Tay- 
County,  63  Ore.  566,  127  Pac.  781,  42  lor  v.  Peckham,  8  R.  I.  349,  91  Am. 
L.R.A.(N.S.)  1035;  Blankenship  v.  Dec.  235,  5  Am.  Rep.  578;  Blodgett 
King  County,  68  Wash.  84,  122  Pac.  v.  Royalton,  17  Vt.  40,  42  Am.  Dec 
616,  40  L.R.A.(N.S.)  182;  Leber  v.  470;  iiaxter  v,  Winooski  Turnpike 
King  Counfv.  69  Wash.  134,  124  Pac.  Co.,  22  Vt.  114,  52  Am.  Dec.  84  and 
897,  42  L.R.A.(N.S.)   267;  O'Hanlin  note;  Morse  v.  Richmond,  41  Vt.  435, 
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iion  of  the  common  law,  and  hence  are  strictly  construed.  They  are 
not  extended  by  construction  beyond  the  plain  meaning  of  the  terms 
used,  nor  can  an  action  be  maintained  under  them  unless  it  is  clearly 
within  the  scope  and  meaning  of  the  act.^*  It  has  been  held  that  the 
repeal  of  such  a  statute  does  not  violate  a  constitutional  provision  that 
every  man  shall  have  a  remedy  by  due  course  of  law  for  injury  done 
him  in  person,  property,  or  reputation,  although  the  statute  was  in 
force  both  prior  and  subsequent  to  the  adoption. of  the  constitution.^* 
A  statute  authorizing  a  recovery  against  a  township  for  neglect  of  its 
duty  with  respect  to  highways  has  been  held  to  warrant  a  recovery 
by  a  husband  for  loss  of  his  wife's  services  and  expenses  incurred  in 
caring  for  her  where  she  is  injured  by  a  defect  in  the  highway,  and 
a  recovery  by  a  parent  for  loss  of  the  services  of  his  minor  child.^* 
So,  under  a  statute  making  townships  liable  for  damages  happening 
to  any  person,  his  team,  or  carriage,  it  has  been  held  that  a  traveler 
may  recover  not  only  for  injuries  to  his  person,  clothing  and  team, 
including  the  animals,  carriage  and  load  thereon,  but  also  for  the 
loss  of  money  carried  in  his  pockets,  and  belonging  to  another;  but 
that  no  exemplary  or  vindictive  damages  should  be  awarded.^* 

Municipal  Liability  Oenerally 

258.  Rule  Stated. — According  to  one  line  of  decisions,  municipali- 
ties, in  the  management  and  control  of  their  highways,  act  in  a  govern- 
mental capacity,  and  hence  cannot  be  held  liable  in  such  connection 
unless  liability  is  expressly  imposed  by  statute.^*    And,  a  fortiori,  this 

98  Am.  Dec.  600;  Johnson  ▼.  Iras-       15.  Woodman  v.  Nottingham,  49  N. 
burgh,  47  Vt.  28,  19  Am.  Rep.  Ill ;   H.  387,  6  Am.  Rep.  526. 
Green  v.  Bridge  Creek,  38  Wis.  449,       16.  Arkadelphia    v.    Windham,    49 
20  Am.  Rep.  18.  Ark.  139,  4  S.  W.  450,  4  A.  S.  R.  32; 

Notes:  10  L.R.A.  737;  9  Ann.  Cas.  Collier  v.  Ft  Smith,  73  Ark.  447,  84 
1159  et  seq.;  11  Ann.  Cas.  943  et  seq.   S.  W.  480,  68  L.R.A.  237;  Chope  v. 

12.  Jones  v.  Union  County,  63  Ore.  Eureka,  78  Cal.  588,  21  Pac.  364,  12 
666,  127  Pac.  781,  42  L.R.A.(N.S.)  A.  S.  R.  113,  4  L.R.A.  325;  Doeg  v. 
1035 ;  Taylor  v.  Peckham,  8  R.  1.  349,  Cook,  126  Cal.  213,  58  Pac.  707,  77 
91  Am.  Dec.  235,  5  Am.  Rep.  578 ;  A.  S.  R.  171 ;  Hewison  v.  New  Haven, 
Johnson  v.  Irasburgh,  47  Vt.  28,  19  37  Conn.  475,  9  Am.  Rep.  312;  Bart- 
Am.  Rep.  111.  ram  v.  Sharon,  71  Conn.  686,  43  Atl. 

Note:  9  Ann.  Cas.  1161.  143,  72  A.  S.  R.  225,  46  L.R.A.  144; 

IS.  Templeton  v.  Linn  County,  22  Milton  v.  Bangor  R.,  etc.,  Co.,  103  Me. 
Ore.  313,  29  Pac.  795,  15  L.R.A.  730.  218,  68  Atl.  826,  125  A.  S.  R.  293,  15 
See  also  infra,  par.  261.  See  general-  L.R.A.(N.S.)  203;  Hill  v.  Boston,  122 
ly.  Constitutional  Law,  vol.  6,  pp  Mass.  344,  23  Am.  Rep.  332;  Detroit 
61,  309.  V.  Blackby,  21  Mich.  84,  4  Am.  Rep. 

14.  Note:  13  L.R.A.(N.S.)  1241,  450;  McCutcheon  v.  Homer,  43  Mich. 
1242.  See  generally.  Husband  and  483,  5  N.  W.  668,  38  Am.  Rep.  212; 
Wife,  post,  par.  460  et  seq.;  Parent  Roberts  v.  Detroit,  102  Mich.  64,  60 
AND  Child.  N.  W.  450,  27  L.R.A.  572;  Miller  v. 
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view  is  opposed  to  the  doctrine  that  there  is  a  couimon  law  liability  in 
this  connection.*^  But,  subject  to  certain  qualifications  involving 
means  and  notice/®  the  general  rule  in  this  country  is  that  municipali- 
ties which  have  full  and  complete  control  over  the  streets  and  high- 
ways within  their  corporate  limits  are  liable  in  damages  for  injuries 
sustained  in  consequence  of  their  failure  to  use  reasonable  care  to 
keep  them  in  a  reasonably  safe  condition  for  public  travel.**    This  is 

Detroit,  156  Mich.  630, 121  N.  W.  490,  144  S.  W.  83,  Ann.  Cas.  1913D  183; 

132  A.  S.  R.  537,  16  Ann.  Cas.  832;  Covington  v.  Lee,  89  S.  W.  493,  28 

Young  V.  Charleston,  20  S.  C.  116,  47  Ky.  L.  Rep.  492,  2  L.R.A.(N.S.)  481; 

Am.  Rep.  827;  Dunn  v.  Barnwell,  43  Cline  v.  Crescent  City  R.  Co.,  43  La. 

S.  C.  398,  21  S.  E.  315,  49  A.  S.  R.  Ann.  327,  9  So.  122,  26  A.  S.  R.  187; 

843;  Navasota  v.  Pearce,  46  Tex.  525,  McCormack  v.  Robin,  126  La.  594,  52 

26  Am.  Rep.  279;  Bates  v.  Rutland,  So.  779,  139  A.  S.  R.  549;  Nessen  v. 

62  Vt.  178,  20  Atl.  278,  22  A.  S.  R.  New  Orleans,  134  La.  455,  64  So.  286, 

95,  9  L.R.A.  363.  51  L.R.A.(N.S,)  324;  Noyes  v.  Gard- 

Notes:  63  Am.  Dec.  351;  30  A.  S.  ner,  147  Mass.  505,  18  N.  E.  423,  1 

R.  384;  103  A.  S.  R.  262,  263;  108  A.  L.R.A.  354;  Lee  v.  Port  Huron,  128 

S.  R.  151  et  seq.;  20  L.R.A.(N.S.)  516  Mich.  533,  87  N.  W.  687,  55  L.R.A. 

et  seq.  308;  Sundell  v.  Tintah,  117  Minn.  170, 

17.  See  infra,  par.  259.  134  N.  W.  639,  Ann.  Cas.  1913C  1311, 

18.  See  infra,  par.  277,  294.  38    L.R.A.(N.S.)    1127;    Ackeret    v. 

19.  Denver  v.  Dean,  10  Colo.  375,  Minneapolis,  129  Minn.  190,  151  N. 
16  Pac.  30,  3  A.  S.  R.  594;  Denver  v.  W.  976,  L.R.A.  1915D  1111  and  note; 
Maurer,  47  Colo.  209,  106  Pac.  875,  Whitfield  v.  Meridian,  66  Miss.  570, 
135  A.  S.  R.  210;  Addington  v.  Little-  6  So.  244,  14  A.  S.  R.  596  and  note, 
ton,  50  Colo.  623,  115  Pac.  896,  Ann.  4  L.R.A.  834;  Bassett  v.  St.  Joseph, 

.  Cas.  1912C  753,  34  L.R.A.(N.S.)  53  Mo.  290,  14  Am.  Rep.  446;  Car- 
1012 ;  Carson  v.  Genesee,  9  Idaho  244,  rington  v.  St.  Louis,  89  Mo.  208,  1  S. 
74  Pac.  862,  108  A.  S.  R.  127  and  W.  240,  58  Am.  Rep.  108;  Maus  v. 
note;  Sand  Point  v.  Doyle,  11  Idaho  Springfield,  101  Mo.  613,  14  S.  W. 
642,  83  Pac.  598,  4  L.R.A.(N.S.)  810;  630,  20  A.  S.  R.  634;  Snidlinger  v. 
Eaton  v.  Weiser,  12  Idaho  544,  86  Kansas  City,  126  Mo.  315,  28  S.  W. 
Pac.  541,  118  A.  S.  R.  225;  Miller  v.  857,  26  L.R.A.  723;  Reedy  v.  St. 
Mullan,  17  Idaho  28,  104  Pac.  660,  19  Louis  Brewing  Ass'n,  161  Mo.  523,  61 
Ann.  Cas.  1107;  Chicago  v.  Seben,  165  S.  W.  859,  53  L.R.A.  805;  Conner  v. 
111.  371,  46  N.  E.  244,  56  A.  S.  R.  245;  Nevada,  188  Mo.  148,  86  S.  W.  256, 
Sherwin  v.  Aurora,  257  111.  458,  100  107  A.  S.  R.  314 ;  Tewksbury  v.  Lin- 
N.  E.  938,  43  L.R.A.(N.S.)  1116  and  coin,  84  Neb.  571,  121  N.  W.  994,  23 
note;  Grove  v.  Ft.  Wavne,  45  Ind.  L.R.A.(N.S.)  282;  Updike  v.  Omaha, 
429, 15  Am.  Rep.  262;  Collins  v.  Coun-  87  Neb.  228,  127  N.  W.  229,  30  L.R.A. 
cil  Bluffs,  32  la.  324,  7  Am.  Rep.  200;  (N.S.)  589;  Sewell  v.  Cohoes,  75  N. 
Wheeler  v.  Ft.  Dodge,  131  la.  566,  108  Y.  45,  31  Am.  Ken.  418;  Rochester  v. 
N.  W.  1057,  9  L.R.A.(N.S.)  146;  Gould  Campbell,  123  N.  Y.  405,  25  N.  E.  937, 
V.  Topeka,  32  Kan.  485,  4  Pac.  822,  49  20  A.  S.  R.  760,  10  L.R.A.  393;  Good- 
Am,  Rep.  496;  Kansas  City  v.  Brad-  win  v.  Reidsville,  IGO  N.  C.  411,  76 
bury,  45  Kan.  381,  25  Pac.  889,  23  A.  S.  E.  232,  Ann.  Cas.  1914C  217  and 
S.  R.  731  and  note;  Harrodsburg  v.  note,  42  L.R.A.(N.S.)   862  and  note; 

.  Abram,  138  Ky.  157,  127  S.  W.  758,  Oklahoma  City  v.  Reed,  17  Okla.  518, 
29  L.R.A.(N.S.)  199;  Braunstein  v.  87  Pac.  645,  33  L.R.A.(N.S.)  1083; 
Louisville,   146   Ky.   777,  143   S.  W.  Marth  v.  Kingfisher,  22  Okla.  G02,  98 

<372,  42  L.RA.(N.S.)  538;  Louisville,  Pac.  436,  18  L.R.A.(N.S.)  1238; 
etc..  R.  Co.  v.  Mulverliill,  147  Ky.  3G0,   Farquar  v.  Rosebur^,  IS  Ore.  271,  22 
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frequently  held  to  be  true  even  in  the  absence  of  a  statute  expressly 
imposing  such  liability.  Where  there  is  no  such  statute,  liability  is 
generally  said  to  arise  by  necessary  implication  from  the  power  and 
duty  resting  on  the  municipality  to  repair  its  streets  and  to  keep  them 
in  repair  ai^d  safe  and  fit  for  public  use.'^  More  specifically,  it  is 
held  that  power  to  levy  and  collect  taxes  for  the  purpose  of  establish- 
ing and  maintaining  streets  carries  with  it  a  co-ordinate  liability  for 
injuries  resulting  from  failure  to  keep  the  streets  in  proper  condition.^ 

Pac.  1103,  17  A.  S.  R.  732;  Jones  v.  169,  19  L.R.A.(N.S.)  689;  Kiley  v. 
Williamsburg,  97  Va.  722,  34  S.  E.  Kansas  City,  87  Mo.  103,  56  Am.  Rep. 
883,  47  L.R.A.  294.  443;    Mans   v.    Springfield,   101    Mo. 

Notes:  43  Am.  Dec.  724;  12  A.  S.  613,  14  S.  W.  630,  20  A.  S.  R.  634; 
B.  753;  30  A.  S.  R.  385  et  seq.;  103  Tewksbury  v.  Lincoln,  84  Neb.  571, 
A.  S.  R.  260  et  seq.;  5  L.R.A.  143,  121  N.  W.  994,  23  L.R.A.(N.S.)  282; 
144,  253;  1  L.R.A.(N.S.)  667;  20  Updike  v.  Omaha,  87  Neb.  228,  127 
L.R.A.(N.S.)  521  et  seq.;  Ann.  Cas.  N.  W.  229,  30  L.R.A.(N.S.)  589;  Hut- 
1913C  632;  12  Eng.  Rol.  Cas.  716.       son  v.  New  York,  9  N.  Y.  163,  69  Am. 

20.  Campbell  v.  Montgomery,  53  Dee.  526  and  note;  Maxmilian  v.  New 
Ala.  627,  25  Am.  Rep.  656 ;  Albrittin  York,  62  N.  Y.  160,  20  Am.  Rep.  468 ; 
V.  Huntsville,  60  Ala.  486,  31  Am.  Rehberg  v.  New  York,  91  N.  Y.  137, 
Rep.  46;  Wilmington  v.  Ewing,  2  43  Am.  Rep.  657;  Rochester  v.  Camp- 
Pen.  (Del.)  66,  43  Atl.  305,  45  L.R.A.  bell,  123  N.  Y.  405,  25  N.  E.  937,  20 
79;  Tallahassee  v.  Fortune,  3  Fla.  19,  A.  S.  R.  760,  10  L.R.A.  393;  Mac- 
62  Am.  Dec  358  and  note;  Parker  v.  Mullen  v.  Middletowd,  187  N.  Y.  37, 
Macon,  39  Ga.  725,  99  Am.  Dec.  486  79  N.  B.  863,  11  L.R.A.(N.S.)  391; 
and  note;  Carson  v.  Genesee,  9  Idaho  Farquar  v.  Roseburg,  18  Ore.  271,  22 
244,  74  Pac.  862, 108  A.  S.  R.  127  and  Pac.  1103,  17  A.  S.  R.  732 ;  Batdorff 
note;  Sand  Point  v.  Doyle,  11  Idaho  v.  Oregon  City,  63  Ore.  402,  100  Pac. 
642, 83Pac.  598,  4L.R.A.(N.S.)  810;  937,  18  Ann.  Cas.  287;  Erie  v. 
Eaton  V.  Weiser,  12  Idaho  544,  86  Schwinglc,  22  Pa.  St.  384,  60  Am. 
Pac.  541,  118  A.  S.  R.  225;  Brown-  Dec.  87  and  note;  McLaughlin  v. 
ing  V.  Springfield,  17  111.  143,  63  Am.  Corry,  77  Pa.  St.  109,  18  Am.  Rep. 
Dec.  345  and  note;  Joliet  v.  Verley,  432;  Fleming  v.  Memphis,  126  Tenn. 
35  lU.  58,  85  Am.  Dec.  342  and  note;  331, 148  S.  W.  1057,  Ann.  Cas.  1913D 
Chicago  V.  Keefe,  114  111.  222,  2  N.  E.  1306,  42  L.R.A.(N.S.)  493;  Noble  v. 
267,  55  Am.  Rep.  860;  Chicago  v.  Richmond,  31  Grat.  (Va.)  271,  31  Am. 
Seben,  165  111.  371,  46  N.  E.  244,  66  Rep.  726;  Clark  v.  Richmond,  83  Va. 
A.  S.  R.  245;  Grove  v.  Ft.  Wayne,  45  355,  5  S.  E.  369,  5  A.  S.  R*  281; 
Ind.  429,  15  Am.  Rep.  262;  Touhey  Terry  v.  Richmond,  94  Va.  537,  27  S. 
V.  Decatur,  175  Ind.  98,  93  N.  E.  540,  E.  429,  38  L.R.A.  834;  Sutton  v.  Sno- 
32  LJIA..(N.S.)  350;  O'Neil  v.  New  homish,  ll  Wash.  24,  39  Pac.  273,  48 
Orleans,  30  La.  Ann.  220,  31  Am.  A.  S.  R.  847  and  note ;  Lorence  v.  El- 
Rep.  221;  McCormack  v.  Robin,  126  lensburgh,  13  Wash.  341,  43  Pac.  20, 
La.  594,  52  So.  779,  139  A.  S.  R.  549 ;  52  A.  S.  R.  42 ;  Hewitt  v.  Seattle,  62 
Nessen  y.  New  Orleans,  134  La.  455.  Wash.  377,  113  Pac.  1084,  32  L.R.A. 
64  So.  286,  51  L.R.A.(N.S.)  324;  (N.S.)  632;  Wilson  v.  Wheeling,  19 
Bohcn  V.  Waseca,  32  Minn.  176,  19  W.  Va.  323,  42  Am.  Rep.  780. 
N.  W.  730,  50  Am.  Rep.  564;  Noonan  Notes:  27  Am.  Dec.  99;  103  A.  S. 
V.  Stillwater,  33  Minn.  198,  22  N.  W.  R.  262;  5  L.R.A.  253;  10  L.R.A.  734 
444,  53  Am.  Rep.  23;  McDevitt  v.  St.  et  seq.;  9  L.R.A.(N.S.)  12G6;  20 
Paul,  66  Minn.  14,  68  N.  W.  178,  33  L.R.A.(N.S.)  518,  520  et  seq. 
L.R.A  601;  Shigley  v.  Waseca,  106  1.  Albrittin  v.  Huntsville,  60  Ala. 
Minn.  94^  118  N.  W.  259, 16  Ann.  Cas.   486,  31  Am.  Rep.  46;  Touhey  v.  De- 
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This  liability  does  not  depend  on  contract,*  and  is  not  a  debt  within  a 
constitutional  limitation  on  the  amount  of  municipal  indebtedness.* 
The  federal  courts  follow  the  state  law  in  determining  the  question 
of  the  municipality's  liability.* 

259.  Necessity  of  Statute. — As  opposed  to  the  doctriBe  that  in  the 
absence  of  express  statutory  liability,  municipalities  are  not  liable  for 
negligence  with  respect  to  the  establishment  and  maintenance  of 
streets,*  there  are  holdings  to  the  effect  that  the  right  of  recovery 
against  a  municipal  corporation  for  injuries  caused  by  defects  in  or 
obstructions  on  streets,  is  derived,  at  least  mediately,  from  the  com- 
mon law.*  Some  of  the  courts  adopting  this  view  hold  that  in  caring 
for  and  constructing  its  streets  the  mimicipality  acts  in  its  private 
and  corporate  capacity,  and  is  not  exercising  governmental  functions; ' 
but  one  of  them,  though  adhering  to  the  rule  of  implied  liability,  has 
declared  it  to  be  an  illogical  exception  to  the  rule  of  nonliability  for 
negligence  in  the  performance  of  governmental  functions.*  It  has 
also  been  said  that  if  it  is  proper  to  say  that  such  liability  arises  from 
statute,  it  is  by  implication  only,  and  that  this  implication  is  not 
derived  from  the  language  of  the  statute  or  any  of  its  express  pro- 
visions, or  from  a  construction  of  the  statute  itself,  but  is  rather  an 
implication  which  the  common  law  raises  from  the  fact  that  the  legis- 
lature has  conferred  certain  privileges  upon  the  municipality.*    The 

catur,  175  Ind.  98,  93  N.  E.  540,  32  53  Ore.  402,  100  Pac.  937,  18  Ann. 

L.R.A.(N.S.)    350;    Noble    v.    Rich-  Cas.  287. 

mond,  31   Grat    (Va.)   271,  31   Am.  Note:  20  L.R.A.(N.S.)  518. 

Rep.  726;  Clark  v.  Richmond,  83  Va.  7.  Addington  v.  Littleton,  50  Colo. 

355,  5  S.  E^  369,  5  A.  S.  R.  281 ;  Sut-  623,  115  Pac.  896,  Ann.  Cas.  1912C 

ton  v.  Snohomish,  11  Wash.  24,  39  753,  34  L.R.A.(N.S.)  1012;  Carson  v. 

Pac.  273,  48  A.  S.  R.  847 ;  Lorence  v.  Genesee,  9  Idaho  244,  74  Pac.  802, 108 

Ellensburgh,  13   Wash.  341,  43  Pac.  A.  S.  R.  127  and  note;  Wheeler  v.  Ft. 

20,  52  A.  S.  R.  42 ;  Hewitt  v.  Seattle,  Dodge,  131  la.  566, 108  N.  W.  1057,  9 

62    Wash.    377,    113    Pac.    1084,   32  L.R.A.(N.S.)      146;     Braonstein     v. 

L.R.A.(N.S.)  632.  Louisville,  146  Ky.  777,  143  S.  W. 

Note:  20  LR.A.(N.S.)  522,  523.  372,    42    L.R.A.(N.S.)    638;    Tewks- 

2.  Wilmington  v.  Ewing,  2  Pen,  bury  v.  Lincoln,  84  Neb.  571,  121  N. 
(Del.)  66,  43  Atl.  305,  45  L.R.A.  79;  W.  994,  23  L.R.A.(N.S.)  282;  Updike 
Conner  v.  Nevada,  188  Mo.  148,  86  S.  v.  Omaha,  87  Neb.  228, 127  N.  W.  229, 
W.  256, 107  A.  S.  R.  314.  30    L.R.A.(N.S.)    589;    Goodwin    v. 

3.  Conner  v.  Nevada,  188  Mo.  148,  Reidsville,  160  N,  C.  411,  76  S.  E.  232, 

86  S.  W.  256, 107  A.  S.  R.  314.  Ann.  Cas.   1914C  217  and  note,  42 

4.  Note:  108  A.  S.  R.  154.  L.R.A.(N.S.)  862  and  note;  Jones  v. 

5.  See  supra,  par.  258.  Williamsburg,  97  Ya.  722,  34  S.  E. 

6.  Reading  Tp.  v.  Telfer,  57  Kan.  883,  47  L.R.A.  294. 

798,  48  Pac.  134,  57  A.  S.  R.  355 ;  Mc-  8.  Lane  v.  Minnesota   State  Agri- 

Devitt  V.  St.  Paul,  66  Minn.  14,  68  cultural  Soc,  62  Minn.  175,  64  N.  W. 

N.  W.  178,  33  L.R.A.  601;  Conner  v.  382,  29  L.R.A.  708;  Ackeret  v.  Min- 

Nevada,  188  Mo.  148,  86  S.  W.  256,  neapolis,  129  Minn.  190,  151  N.  W. 

107  A.  S.  R.  314;  Updike  v.  Omaha,  976,  L.R.A.  1915D  1111. 

87  Neb:  228, 127  N.  W.  229,  30  L.R.A.  9.  Updike  v.  Omaha,  87  Neb.  228, 
(N.S.)  589;  Batdorff  v.  Oregon  City,  127  N.  W.  229,  30  L.R.A.(N.S.)  589. 
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liability  has  also  been  held  to  exist  even  though  the  care  and  super- 
vision of  the  walks  and  streets  is  not  expressly  imposed  upon  the 
municipality  by  its  charter.**  It  is  generally  considered,  however, 
that  the  liability  is  statutory.**  Thus  it  is  deemed  to  be  a  liability 
imposed  by  positive  law.*^ 

260.  Statutory  Liability. — ^Many  of  the  states^  including  some,  if 
not  ally  of  those  originally  adhering  to  the  view  that  there  is  no  such 
liability  in  the  absence  of  express  statute,*^  have  adopted  statutes  or 
given  charters  expressly  imposing  liability  upon  municipal  corpora- 
tions to  persons  injured  by  reason  of  defects  or  obstructions  in  their 
streets.*^  Where  the  stricter  rule  of  common  law  nonliability  ob- 
tains,*^ such  statutes  are  treated  as  being  in  derogation  of  the  common 
lawy  and  hence  are  strictly  construed.**    In  this  connection  it  has 

10.  McDevitt  v.  St.  Paul,  66  Minn,  et  seq.j  6  L.R.A.  695;  10  L.RJL  734 
14,  68  N.  W.  178,  33  L.R.A.  601.  et  seq.;  20  L.R.A.(N.S.)  516. 

11.  Bartram   v.   Sharon,  71   Conn.       12.  Conner  v.  Nevada,  188  Mo.  148, 
686,  43  AU.  143,  71  A.  S.  R.  225,  46  86  S.  W.  256, 107  A.  S.  R.  314. 
L.RA.  144;  Wilmington  v.  Ewing,  2       13.  See  supra,  par.  258. 

Pen.  (Del.)  66,  43  Atl.  305,  45  L.R.A.       14.  Udkin  v.  New  Haven,  80  Conn. 

79;  Touhey  v.  Decatur,  175  Ind.  98,  93  291,  68  Atl.  253, 14  L.R.A.(N.S.)  868; 

N.  E.  540,  32  L.R.A.(N.S.)  350;  Hill  Cleveland  v.  Bangor,  87  Me.  259,  32 

V.  Boston,  122  Mass.  344,  23  Am.  Rep.  Atl.  892,  47  A.  S.  R.  326;  McKdlar 

332;  Detroit  v.  Blackeby,  21  Mich.  84,  y.  Detroit,  57  Mich.  158,  23  N.  W.  621, 

4  Am  Rep.  460;  McKellar  y.  Detroit,  53  Am.  {lep.  357;  McArthur  v.  Sag- 

67  Mich.  158,  23  N.  W.  621,  58  Am.  ^       53  Mich.  357,  25  N.  W.  313,  55 

Rep.  3o7;  McArthur  v.  Saginaw,  58  ^^  jj       ggy.  ^oUov  v  Walker  To 

Mich.  357,  25  N.  W.  313,  55  Am.  Rep.  »^  Mich  448  43  N  W  1012  6  LR  A 
687'  Mallov  v   Walker  Tp    77  Mich         ^^^^'  '^o,  *o  jn.  w.  xui^,  o  ij,jx,a. 

448*43  N  W  1012  6  L.R  A  695  and  ^^^  ^^  ^^^^'^  Roberts  v.  Detroit,  102 

not^;  Roberts* V.  Detroit,  102  Mich.  64,  ^!,^^V^5^//  ^.^'  ^ir^i^':^' 
60  N.  W.  450,  27  L.R.A.  572;  Temby  ^"2;  Bumdge  v.  Detroit,  117  Mich. 
T.  Ishpeming,  140  Mich.  146,  103  N.  ^57,  76  N.  W.  84,  72  A.  S.  R.  682,  42 
W.  588,  112  A.  S.  R.  392,  69  L.R.A.  LRA.  684;  Miller  v.  Detroit,  156 
618;  Miller  v.  Detroit,  156  Mich.  630,  Mich.  630,  121  N.  W.  490,  132  A.  S. 
121  N.  W.  490,  132  A.  S.  R.  537,  16  R.  537,  16  Ann.  Cas.  832;  Batdorff  v. 
Ann.  Cas.  832;  Schigley  v.  Waseca,  Oregon  City,  53  Ore.  402,  100  Pac. 
106  Minn.  94, 118  N.  W.  259,  16  Ann.  937,  18  Ann.  Cas.  287;  Fox  v.  Clarke, 
Cas.  169, 19  L.R.A.(N.S.)  689;  Hincks  25  R.  I.  515,  57  Atl.  305,  1  Ann.  Cas. 
▼.  Milwaukee,  46  Wis.  559,  1  N.  W.  548,  66  L.R.A.  234;  Dunn  v.  Burn- 
230,  32  Am.  Rep.  735 ;  Reed  v.  Madi-  well,  43  S.  C.  398,  21  S.  E.  315,  49  A. 
son,  83  Wis.  171,  53  N.  W.  547,  17  S.  R.  843;  Irvine  v.  Greenwood,  89 
LJI.A.-  733,  overruled  on  another  S.  C.  511,  72  S.  E.  228,  36  L.R.A. 
point  by  McKeague  v.  Green  Bay,  106  (N.S.)  363;  O'Hanlin  v.  Carter  Oil 
Wis.  577,  82  N.  W.  708 ;  Schaef er  v.  Co.,  54  W.  Va.  510,  46  S.  E.  565,  66 
Fond  du  Lac,  99  Wis.  333,  74  N.  W.  L.R.A.  893;  Hincks  v.  Milwaukee,  46 
810,  41  L.R.A.  287;  Morrison  v.  Eau  Wis.  559,  1  N.  W.  230,  32  Am.  Rep. 
Claire,  115  Wis.  538,  92  N.  W.  280,  735 ;  Morrison  v.  Eau  Claire,  115  Wis. 
96  A.  S.  R.  955;  Ehleiter  v.  Mil-  538,  92  N.  W.  280,  95  A.  S.  R.  965. 
waukee,  121  Wis.  85,  98  N.  W.  934,  Notes:  30  A.  S.  R.  384;  108  A.  S. 
106  A.  S.  R.  1027,  2  Ann.  Caa.  178,  R.  150  et  seq.;  20  L.R.A.{N.S.)  523 
66  L.R.A.  915.  et  seq. 

Notes :  52  Am.  Dec.  92 ;  53  Am.  Dec.       15.  See  supra,  par.  258. 
67:  91  Am.  Dec.  724;  108  A.  8.  R.  I6I      16.  Miller  v.  Detroit,  156  Mich.  630, 
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been  declared  that  the  nature  and  extent  of  the  action  depend  solely 
on  the  statute,  which  may  turn  the  public  wrong  into  a  private  wrong, 
and  in  broad  terms  make  the  corporation  liable  as  a  private  corpora- 
tion for  common  law  negligence  so  that  the  action  authorized  difiFers 
little,  if  at  all,  from  the  common  law  action  for  negligence ;  but  that 
if  the  statute  does  not  change  the  character  of  the  public  wrong,  and 
simply  imposes  a  penalty  measured  by  the  actual  injury  caused  by 
disobedience  of  law,  to  be  enforced  by  the  party  injured  through  an 
action  on  tlie  statute,  then  the  action  so  authorized  is  not  an  action  of 
negligence,  but  an  action  on  the  statute  to  enforce  a  penalty,^'  which, 
therefore,  must  be  construed  strictly.^*  On  any  view  of  the  matter, 
the  terms  of  the  statute  imposing  the  liability  control  the  question 
whether  a  particular  municipality  is  liable  in  any  case,^*  and  whether 
it  is  liable  for  injuries  resulting  from  particular  defects  or  obstruc- 
tions; ^  and  the  liability  will  not  be  extended  by  construction  beyond 
the  limits  which  a  reasonable  interpretation  of  tlie  statute  establishes.* 
Statutory  liability  is  usually  limited  to  such  nonfeasance  or  misfeas- 
ance as  is  connected  with  the  keeping  of  the  streets  in  proper  repair.* 
Moreover,  the  right  of  recovery  is  limited  to  such  injuries  as  are  cov- 
ered by  the  statute  conferring  it.*  Thus,  it  has  been  held  that  the 
purpose  of  a  statute  providing  that  any  person  injured  in  person  or 
property  by  means  of  a  defective  road  may  recover  damages  from  the 
party  bound  to  keep  it  iij  repair,  is  to  protect  persons  from  injury 
while  traveling  on  the  highway,  and  that  it  does  not  impose  liability 
for  injuries  to  adjoining  property  by  reason  of  such  defects  or  want  of 
repair,*  nor  for  damages  caused  by  the  road  being  so  impassable  that 
one  cannot  travel  or  haul  his  produce  thereon.*  It  does  not,  of  course, 
extend  to  persons  not  within  the  protection  of  the  statute.*  Some 
courts  have  held  that  imder  such  a  statute,  a  husband  whose  wife  is 

121  N.  W,  490,  132  A.  S.  R.  537,  16  1.  Temby  v.  Ishperaing,  140  Mich. 

Ann.  Cas.  832.  146,  103  N.  W.  588,  112  .A.  S.  R.  392,; 

17.  Bartram  v.  Sharon,  71  Conn.  69  L.R.A.  618;  Miller  v.  Detroit,  15d 
686,  43  Atl.  143,  71  A.  S.  R.  225,  46  Mich.  630, 121  N.  W.  490, 132  A.  S.  R. 
L.R.A.  144.  537,  16  Ann.  Cas.  832;  Fox  v.  Clarke, 

18.  Bartram  v.  Sharon,  71  Conn.  25  R.  I.  515,  57  Atl.  305,  1  Ann.  Cas. 
686,  43  Atl.  143,  71  A.  S.  R.  225,  46  548,  65  L.R.A.  234. 

L.R.A.  144;  Upton  v.  Windham,  75  2.  Dunn  v.  Barnwell,  43  S.  C.  398, 
Conn.  288,  53  Atl.  660,  96  A.  S.  R.  21  S.  E.  315,  49  A.  S.  R.  843;  Irvine 
197.    See  generally,  Penalties.  v.  Greenwood,  89  S.  C.  511,  72  S.  EL 

19.  Note:  20  L,R.A.{N.S.)   523  et  228,  36  L.R.A.(N.S.)  363. 

seq.  3.  Hunt  v.  Winfield,  36  Wis.  154, 17 

20.  Birmingham  v.  Carle,  (Ala.)  68  Am.  Rep.  482.  I 
So.  22,  L.R.A.  1915F  797;  McKellar  4.  Salzman  v.  New  Haven,  81  Conn. 
V.  Detroit,  57  Mich.  158,  23  N.  W.  621,  389,  71  Atl.  500,  22  L.R.A.(N.S.)  333. 
58  Am.  Rep.  357;  McArthur  v.  Sag-  5.  Note:  13  L.R.A.(N.S.)  1275, 
inaw,  58  Mich.  357,  25  N.  W.  313,  55  1276. 

Am.  Rep.  687.  6.  Note :  6  L.R.A.  696. 

Note:  20  L.R.A.(N.S.)  523  et  seq. 
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injured  by  a  defect  in  a  street  cannot  recover  for  loss  of  her  services 
and  for  expenses  incurred  in  caring  for  her,'  while  others  have  taken 
a  contrary  view.*  Within  constitutional  limitations,*  the  legislature 
may  impose  such  conditions  and  restrictions  as  it  sees  fit  upon  a 
lial^lity  created  by  statute,*®  or  existing  by  implication.** 

261.  Special  Exemption  from  or  Modification  of  Liability. — ^The 
legislature  may  exempt  municipalities  from  liability  for  injuries 
resulting  from  defects  or  obstructions  in  highways,**  or  may  alter  or 
modify  such  liability  or  take  it  away,**  even  where  it  is  regarded  as 
existing  by  implication.**  Thus,  it  has  been  held  that  it  may  exempt 
municipalities  from  liability  for  injuries  due  to  the  defective  con- 
dition of  footways  not  caused  by  the  city  or  its  authorized  agents,  and 
that  the  validity  of  such  a  provision  is  not  affected  by  the  fact  that  it 
is  coupled  with  an  invalid  provision  attempting  to  impose  liability 
on  abutting  owners.**  So  while  it  has  been  doubted,  however,  whether 
the  legislature  has  power  to  exempt  a  city  absolutely  from  liability  to 
respond  in  damages  to  those  injured  by  reason  of  defects  in  its  streets 
which  were  caused  by  its  own  negligence,**  it  would  seem  that  tliis 
doubt,  coming  from  a  state  where  a  common  law  liability  on  the  part 
of  the  municipality  is  recognized,  is  traceable  to  that  view  of  the 

7.  Roberts  v.  Detroit,  102  Mich.  64,  Notes:  20  L.R.A.(N.SO  526  et  seq.; 
60  N.  W.  450,  27  L.R.A.  572.  42   L.R.A.(N.S.)    494   et   seq.;    Ann. 

8.  McDevitt  v.  St.  Paul,  66  Minn.   Cas.  1913D  1309. 

14,  68  N.  W.  178,  33  L.R.A.  601;  IS.  Wilmington  v.  Ewinj^,  2  Pen. 
Hunt  V.  Winfield,  36  Wis.  154,  17  (Del.)  66,  43  Atl.  505,  45  L.R.A.  79; 
Am.  Rep.  482.  Touhey  v.  Decatur;  175  Ind.  98,  93 

9.  Note:  20  L.R.A.(N.S.)  526  et  N.  E.  540,  32  L.R.A.(N.S.)  350; 
seq.  Schigley   v.   Waseca,   106   Minn.   94, 

10.  Cunningham  v.  Denver,  23  118  N.  W.  259,  16  Ann.  Cas.  169  and 
Colo.18,  45Pac.366,  58  A.  S.  R.  212;  note,  19  L.R.A.(N.S.)  689;  Schafer 
Touhey  v.  Decatur,  175  Ind.  98,  93  v.  Fond  Du  Lac,  99  Wis.  333,  74  N. 
N.    E.    540,    32    L.R.A.(N.S.)    350;  W.  810,  41  L.R.A.  287. 

Schaefer  v.  Pond   du  Lac,  99   Wis.  Notes:  103  A.  S.  R.  262;  42  L.R.A. 

333,  74  N.  W.  810,  41  L.R.A.  287;  (N.S.)  494  et  seq.;  Ann.  Cas.  1913D 

Morrison  v.  Eau  Claire,  115  Wis.  538,  1309. 

92  N.  W.  280,  95  A.  S.  R.  955.  14.  Schigley  v.  Waseca,  106  Minn. 

Notes:    20    L.R.A.(N.S.)     526    et  94,  118  N.  W.  259,  16  Ann.  Cas.  169, 

seq.;  16  Ann.  Cas.  172.  19  L.R.A.(N.S.)  689;  Mattson  v.  As- 

11.  Shigley  v.  Waseca,  106  Minn,  toria,  39  Ore.  577,  65  Pac.  1066,  87 
94,  118  N.  W.  259,  16  Ann.  Cas.  169  A.  S.  R.  687. 

and  note,  19  L.R.A.(N.S.)  689;  Mac-      Notes:  42  L.R.A. (N.S.)  494  et  seq.; 

Mullen  V.  Middletown,  187  N.  Y.  37,  Ann.  Cas.  1913D  1309. 

79  N.  E.  863,  11  L.R.A.(N.S.)  391.  See  also  supra,  par.  257.    And  see 

12.  MacMullen  v.  Middletown,  187  generally.  Constitutional  Law,  vol. 
N.  Y.  37,  79  N.  E.  863,  11  L.R.A.  6,  p.  309. 

(N.S.)  391;  Mattson  v.  Astoria,  39  15.  Wilmington  v.  Ewing,  2  Pen. 
Ore.  577,  65  Pac.  1066,  87  A.  S.  R.  (Del.)  66,  43  Atl.  505,  45  L.R.A.  79. 
687;  Batdorff  v.  Oregon  City,  53  Ore.  16.  Updike  v.  Omaha,  87  Neb.  228, 
402,  100  Pac.  937,  18  Ann.  Cas.  287  127  N.  W.  229,  30  L.R.A.(N.S.)  589. 
and  note. 
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nature  of  the  municipality's  liability.*'  Even  in  a  state  inclining  to 
the  doctrine  of  common  law  derivation  of  municipal  liability,  it  has 
been  held  that  the  legislature  may  exempt  the  municipality,  notwith- 
standing a  constitutional  guaranty  of  a  remedy  for  injury  to  person 
or  property ;  *^  though  such  a  provision  has  been  held  to  invalidate 
charter  provisions  exempting  both  the  municipality  and  its  (^cers 
having  control  of  the  streets  from  liability/*  or  exempting  the  city 
from  all  liability,  and  limiting  the  liability  of  the  city  officers  to  cases 
of  injury  resulting  from  their  wilful  neglect  of  duty,  gross  negligenoe, 
or  wilful  misconduct.**^  Conversely,  a  recovery  may  be  had  for  in- 
juries resulting  from  a  dangerous  condition  created  at  a  time  when, 
under  the  law,  municipalities  were  not  liable  for  injiuries  resulting 
from  defects  or  obstructions  in  their  streets,  if  a  duty  to  maintain  such 
streets  in  a  safe  condition  is  imposed  upon  them  before  the  injury 
in  question  takes  place.*  Provisions  exempting  particular  municipali- 
ties from  liability  have  been  held  to  violate  constitutional  provisions 
prohibiting  the  granting  of  special  privileges  and  immunities.*  The 
same  has  been  held  of  a  provision  exempting  a  particular  city  from 
liability  for  injury  to  persons  or  property  by  work  on  streets  or  side- 
walks by  contractors  with  the  board  of  public  works,  in  consequence 
of  the  condition  of  such  streets  or  sidewalks,  and  making  such  con- 
tractors liable  therefor.*  But  there  is  authority  sustaining  such  exemp- 
tion, as  against  the  objection  of  class  legislation,  and  municipal 
exemption,  both  special  and  general,  is  usually  sustained  as  against 
the  various  constitutional  exemptions.^  It  has  been  held  that  the 
repeal  of  the  statute  giving  the  right  of  action  does  not  affect  pending 
actions  which  have  not  yet  been  reduced  to  judgment,  where  the 
repealing  statute,  though  containing  no  saving  clause,  substantially 
re-enacts  the  provisions  of  the  old  law  giving  the  riffht  of  action.^ 

Liability  of  Private  Corporations  and  Individuals  Oenerally 

262.  Rule  Stated. — ^Private  corporations  or  individuals  who,  either 
with  or  without  the  consent  of  the  municipality,  place  or  maintain 

17.  See  supra,  par.  259.  662,  139  Pae.  290,  61  L.R.A.(N.S.) 

18.  Mattson    v.    Astoria,    39    Ore.  1077.    See  generally,  Constitutional 
577,  65  Pac  1066,  87  A.  S.  R.  687;   Law,  vol.  6,  p.  309. 

Batdorff  v.  Oregon  City,  53  Ore.  402,  2.  Fleming  v.  Memphis,  126  Tenn. 

100  Pac.  937,  18  Ann.  Cas.  287  and  331^  143  g^  ^^  io57,  Ann.  Cas.  1913D 

note.    See  also,  supra,  par.  257.  And  jg^g    43  l.R.A.(N.S.)   493  and  note. 

see  Constitutional  Law,  vol.  6,  p.  g^^  'generally,  Constitutxonal  Law, 

19.  Mattson  v.  Astoria,  39  Ore.  577,  ^^J:  ^'  P'  ^^^  ^^^'     ,         ^^    ^,. 
65  Pac.  1066,  87  A.  S.  R.  687.  ,3.  Hmcks   v    Mdwaukee,   46    \\  is. 

20.  Batdorff    v.    Oregon    City,    63  ^59,  1  N.  W.  230,  32  Am.  Rep.  735. 
Ore.  402,  100  Pac.  937,  18  Ann.  Cas.       *•  Note:    42   Ii.R.A.(N.S.)    494   et 
287  and  note.  seq. 

1.  Purcell  V.  Stubblefield,  41  Okla.       5.  Moore     v.     Kenockee     Tp.,     75 
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obstructions  in  a  street  or  highway  which  render  it  unsafe  for  public 
travel,  are  liable  for  any  injuries  resulting  directly  therefrom.^  This 
is  equally  true  in  the  case  of  abutting  owners.'  So,  a  derrick  erected 
on  land  by  a  licensee,  with  a  guy  stretched  across  a  public  highway 
so  low  as  to  be  dangerous  to  persons  using  the  road,  is  a  nuisance  for 
which  the  owner  of  the  land  is  liable  if  he  permits  it  to  remain, 
although  it  may  have  been  placed  upon  the  land  before  he  became 
the  owner.*  And  it  is  generally  held  that  one  who,  without  authority, 
makes  an  excavation  in  a  highway  is  guilty  of  a  nuisance  and  is 
responsible  for  all  injuries  resulting  therefrom  during  its  continuance, 
regardless  of  whether  he  is  negligent.*  A  right  conferred  on  an 
individual  or  a  private  corporation  to  interfere  with  a  highway  is 
coupled  with  the  duty  to  make  it  as  safe  as  it  was  before  it  was  dis- 
turbed, or  at  least,  to  use  reasonable  care  and  skill  to  do  so,  and  this 
duty  is  violated  if  there  is  a  failure  to  restore  it  to  its  former  condition 
in  all  cases  where  the  exercise  of  reasonable  care  and  skill  can  effect 
a  restoration.^*  This  rule  is  frequently  applied  in  the  case  of  railway 
companies  authorized  to  lay  their  tracks  along  or  across  highways,  it 
being  held  that  such  a  company  is  liable  to  travelers  who  are  injured 
because  of  its  failure  to  observe  the  duty  thereby  imposed.^*  So,  the 
fact  that  a  depot  platform  is  built  within  the  limits  of  a  highway  and 
is  therefore  a  nuisance  will  not  relieve  the  railroad  company  from 
liability  to  one  injured  by  reason  of  defects  therein.**  So,  too,  a 
land  owner  who,  by  permission  of  a  turnpike  company,  alters  the 
grade  of  a  public  highway  on  his  land,  assumes  the  duty  and  obliga- 
tion of  such  company  to  make  the  altered  road  suitable  and  safe  for 

Mich.  332,  42  N.  W.  944,  4  L.R.A.  7.  See  infra,  par.  265  et  seq. 

656.    See  generally,  Statutes.  8.  Rockport    v.    Rockport    Granite 

6.  Stedman  v.  O'NeU,  82  Conn.  199,  Co.,  177  Mass.  246,  68  N.  E.  1017,  51 

72  AU.  923,  22  L.R.A.(N.S.)    1229;  L.R.A,  779. 

Wood  v.  Mears,  12  Ind.  515,  74  Am.  9.  Portland  v.  Richardson,  54  Me. 

Dec.  222;  Cleveland,  etc.,  R.  Co.  v.  46,  89   Am.   Dec.   720;   Congreve   v. 

Wyant,  114  Ind.  525,  17  N.  E.  118,  5  Morgan,  18  N.  Y.  84,  72  Am.  Dec.  496 

A.  S.  R.  644;  Louisville,  etc.,  R.  Co.  and  note;  Creed  v.  Hartman,  29  N.  T. 

▼.  Mulverhill,  147  Ky.  360,  144  S.  W.  591,  86  Am.  Dec.  341  and  note. 

83,  Ann.  Cas.  1913D  183;  East  Ten-  Note:  1  A.  S.  R.  59. 

nessee  Telephone  Co.  v.  Parsons,  154  10.  Evansville,  etc.,  R.  Co.  v.  Crist, 

Ky.  801,  159  S.  W.  584,  47  L.R.A.  116  Ind.  446,  19  N.  E.  310,  9  A.  S.  R. 

(N.S.)  1021;  Cleveland  v.  Bangor,  87  865,  2  L.R.A.  450;  Solberg  v.  Schlos- 

Me.  269,  32  Atl.  892,  47  A.  S.  R.  326;  ser,  20  N.  D.  307,  127  N.  W.  91,  30 

Solberg  v.  Schlosser,  20  N.  D.  307, 127  L.R.A.(N.S.)  1111. 

N.    W.    91,    30    L.R.A.(N.S.)    1111;  11.  EvansviUe,  etc.,  R.  Co.  v.  Crist, 

North  Manheim  Tp.  v.  Arnold,  119  116  Ind.  446,  19  N.  E.  310,  9  A.  S. 

Pa.  St.  380,  13  Atl.  444,  4  A.  S.  R.  R.  865  and  note,  2  L.R.A.  450.    See 

650.  Railroads.  . 

Notes:  38  Am.  Dec.  87;   57  Am.  12.  Tobin  v.  Portland,  etc.,  R.  Co., 

Dec   654;   20   L.RA.(N.S.)    760   et  69  Me.  183,  8  Am.  Rep.  416. 
seq. 

317 


§  263  HIGHWAYS  13  R.  C.  L. 

public  travel.^'  And  it  has  been  held  that  a  person  maintaining  a 
steam  pipe  underneath  a  highway  was  liable  for  injury  to  a  child 
who,  on  the  giving  away  of  the  earth  over  it,  was  precipitated  into 
the  opening  and  burned  by  steam  escaping  from  a  break  in  the  pipe, 
although  the  pipe  line  was  placed  under  the  highway  by  permission 
of  the  city,  in  a  manner  proper  and  satisfactory  to  it,  and  the  owner 
had  no  notice  of  any  defect  in  it,  and  was  guilty  of  no  negligence.** 
Similarly,  the  fact. that  a  municipality  has  conferred  upon  a  water 
company  permission  to  place  hydrants  in  the  streets,  and  open  them 
to  flush  its  mains,  gives  it  no  license  or  right  to  flush  either  at  such 
times  or  in  such  manner  as  unnecessarily  to  impede  travel  or  imperil 
the  safety  of  those  using  the  street,  but  it  is  under  obligation  to  do 
the  flushing  with  reasonable  care  and  a  due  regard  to  the  rights  of 
others.**  But  no  citizen  is  under  any  personal  legal  obligation  to 
remove  a  nuisance  from  a  public  highway,  notwithstanding  he  may 
know  it  is  calculated  to  do  injury  to  travelers  if  it  is  allowed  to  remain 
there,  and  his  mere  failure  to  do  so  will  not  render  him  liable  to  one 
who  is  so  injured.** 

263.  Effect  of  Contractual  or  Statutory  Duty. — According  to  the 
weight  of  authority,  a  person  or  corporation  required  by  contract, 
franchise,  municipal  ordinance,  or  statute  to  perform  the  duty  rest- 
ing on  a  municipal  or  quasi  municipal  corporation  of  keeping  its 
streets  and  highways  in  repair,  and  safe  for  the  passage  of  the  public, 
is  liable  directly  to  a  party  injured  by  a  defect  caused  by  the  failure  * 
to  perform  such  duty,*'  and  the  same  has  been  held  to  be  true  under 
a  similar  contract  with  the  state.**  In  such  cases  the  duty  is  considered 
as  having  been  imposed  for  the  benefit  of  every  individual  whose  rights 
as  one  of  the  public  blight  be  specially  affected,  and  in  this  way  the 
party  injured  is  held  to  be  in  privity  with  the  promisor  to  the  extent 
of  giving  him  such  right  of  action,  or,  in  other  words,  the  contractor 
is  held  to  have  assumed  a  duty  to  the  public.**  This  rule  is  often 
applied  in  cases  where  railroad  or  street  railway  companies  agree  to 
keep  streets  in  repair  as  a  condition  of  their  right  to  use  them,^  or 

18.  Horstick  v.  Dunkle,  145  Pa.  St.  (N.S.)  1112  and  note;  Cline  v.  Ores- 
220,  23  Atl.  378,  27  A.  S.  R.  685.         cent  City  R.  Co.,  43  La.  Ann.  327,  9 

14.  0»Hanlin  v.  Carter  Oil  Co.,  64   So.  122,  26  A.  S.  R.  187. 

W.  Va.  510,  46  S.  E.  565,  66  L.R.A.       Note:  27  L.R.A.(N.S.)  1009. 

893.  18.  Robinson  v.  Chamberlain,  S4  K. 

15.  Topeka  Water  Co.  v.  Whiting,  Y.  389,  90  Am.  Dec.  713. 

58  Kan.  639,  50  Pac.  877,  39  L.R.A.  19.  Jenree  v.   Metropolitan   St.   R. 

90.  Co.,  86  Kan.  479,  121  Pac.  510,  Ann, 

16.  Lucas  V.  St.  Louis,  etc.,  R.  Co.,  Cas.  1913C  214  and  note,  39  L.R.A. 
174  Mo.  270,  73  S.  W.  589,  61  L.R.A.  (N.S.)  1112  and  note. 

452.  20.  Jenree  v.   ^Metropolitan    St.   R. 

17.  Jenree  v.  Metropolitan  St.  R.  Co.,  86  Kan.  479,  121  Pac.  510,  Ann. 
Co.,  86  Kan.  479,  121  Pac.  510,  Ann.  Cas.  1913C  214  and  note.  39  L.R.A. 
Cas.  1913C  214  and  note,  39  L.R.A.  (N.S.)  1112  and  note;  Cline  v.  Cres- 
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are  required  to  do  so  by  their  charters/  or  by  a  statute  or  ordinance.- 
And  it  has  been  held  that  a  provision  in  an  ordinance  imposing  such 
a  condition,  that  the  railway  company  shall  respond  to  the  city  and 
save  it  harmless  from  damage  resulting  from  acts  and  negligence  of 
the  railway  company,  merely  secures  to  the  city  the  right  to  be  reim- 
bursed in  the  event  that  its  own  liability,  which,  under  the  law,  still 
exists,  shall  be  enforced,  and  does  not  confine  the  railway  company's 
liability  to  the  city  alone."  There  is  some  authority,  however,  to  the 
effect  that  the  contractor  is  not  liable  under  such  circumstances.* 
There  is  a  conflict  as  to  the  liability  of  one  who  makes  such  a  contract 
with  a  county  in  a  state  where  counties  are  not  liable  for  personal 
injuries  resulting  from  defects  or  obstructions  in  their  highways. 
Some  courts  hold  that  the  contractor  is  liable  even  under  such  circum- 
stances.^ Others  take  a  contrary  view,  on  the  ground  that  to  hold 
the  contractor  liable  would  be  to  overlook  the  reason  upon  which  the 
rule  exempting  the  county  rests,  and  that  if  such  liability  existed  the 
county  would  be  unable  to  make  contracts  for  the  keeping  in  repair 
of  its  highways  on  as  reasonable  terms  as  it  can  where  it  must  only 
pay  a  reasonable  price  for  the  necessary  work,  because,  if  the  con- 
tractor assumes  the  greater  liability,  he  must  necessarily  take  this 
into  consideration  in  fixing  the  price  for  which  he  may  do  the  work.* 
Whether  a  traveler  who  is  injured  through  the  negligence  of  a  con- 
tractor may  sue  on  the  latter's  bond  depends,  to  a  large  extent  at  least, 
on  the  terms  and  conditions  of  the  bond.^  And  even  where  the  gen- 
eral liability  of  the  contractor  for  negligence  is  recognized  notwith- 
standing the  nonliability  of  the  county  employing  him,  it  is  held  that 
a  third  person  cannot  sue  on  the  bond  given  by  the  contractor  to  the 
county.® 

264.  Notice  as  Essential  to  Liability;  Constmctiye  Notice;  Failure 
to  Inspect. — ^Where  the  liability  of  a  public  service  corporation  is 
predicated  on  a  positive  misfeasance  in  doing  acts  which  cause  the 
street  to  be  out  of  repair,  no  notice  to  the  corporation  of  the  condition 
of  the  street  is  essential  to  its  liability.  But  where  such  liability  is 
based  on  its  neglect  to  put  the  street  in  repair,  or  remove  obstructions 

cent  City  R.  Co.,  43  La.  Ann.  327,  9       4.  Note:  Ann.  Cas.  1913C  220. 
So.  122,  26  A.  S.  E.  187.  5.  Wade  v.  Gray,  104  Miss.  151,  61 

1.  Milton  V.  Bangor,  R.,  etc.,  Co.,   So.  168,  43  L.R.A.(N.S.)  1046. 

103  Me.  218,  68  Atl.  826,  126  A.  S.  R.  6.  Blue  Grass  Traction  Co.  v.  Gro- 

293,  15  L.R.A.(N.S.)  203.  ver,  135  Kj.  685,  123  S.  W.  264,  135 

2.  Zanesville  V.  Fannan,  53  Ohio  St.  A.    S.   R.   498;    Schneider   v.   CahiD, 
606,  42  N.  E.  703,  53  A.  S.  B.  664.  (Ky.)    127    S.    W.    143,    27    L.R.A. 

Notes:    20    L.R.A.(N.S.)    539;    39    (N.S.)  1009  and  note. 
L.R.A.(N.S.)  1113.  7.  Notes:    27    L.R.A.(N.S.)     1010. 

8.  Jenree    v.    Metropolitan    St.    R.  34  L.R.A.(N.S.)  152,  153.     See  gen- 
Co-,  86  Kan.  479,  121  Pac.  510,  Ann.  erally,  Independent  Contractors. 
Cas.    1913C    214,    39    LJl.A.(N.S.)       8.  Redditt  v.  Wall,  (Miss.)  55  So. 
1112.  45,  34  L.R.A.(N.S.)  152. 
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therefrom,  or  remedy  causes  of  danger  occasioned  by  wrongful  acts 
of  third  parties,  it  is  generally  held  that  notice  of  the  condition  of 
the  streets,  or  what  is  eqxiivalent  to  notice,  is  necessary .•  According 
to  the  weight  of  authority  a  public  service  corporation  which  is  bound 
by  statute  to  repair  that  part  of  the  highway  used  and  occupied  by 
it  is  entitled  to  the  notice  required  by  a  statute  to  be  given  to  the 
county,  town  or  persona  who  are  obliged  by  law  to  keep  such  highway 
in  repair  as  a  condition  precedent  to  the  right  of  action  against  it 
for  injuries  sustained  through  defects  in  the  highway;  but  there 
are  cases  holding  to  the  contrary.^^  The  owner  of  a  building  adjoin- 
ing a  highway  cannot  escape  liability  for  injuries  resulting  from 
the  fall  of  a  part  of  it  or  of  objects  therefrom  though  he  did  not  in 
fact  know  that  it  was  unsafe.^^  Nor  is  actual  knowledge  on  the  part 
of  an  abutting  owner  of  the  defective  condition  of  the  sidewalk  in 
front  of  his  premises,  as  that  the  cover  of  a  coal  hole  or  other  similar 
opening  maintained  by  him  therein  is  defective,  necessary  in  order 
to  charge  him  with  liability  for  injuries  resulting  therefrom;  it  is 
sufficient  if  he  ought  to  have  known  it,  that  is,  if  he  would  have 
known  it  had  he  exercised  due  care.^*  Notice  may  be  imputed  by 
reason  of  the  fact  that  the  defect  has  existed  for  such  a  length  of  time 
that  it  would  have  been  observed  by  the  exercise  of  proper  care,** 
and  it  has  been  held  that  notice  should  be  imputed  after  the  defect 
has  existed  for  a  much  less  time  than  would  be  necessary  to  impute 
it  to  the  municipality,  because  he  gives  the  property  his  constant 
attention  and  the  defect  is  sooner  discernible.*^  It  is  not  necessary 
that  the  defect  should  be  so  notorious  as  to  be  evident  to  all  pedes- 
trians passing  in  the  immediate  neighborhood.**  The  duty  of  inspeo- 
tion  resting  on  a  public  service  corporation  in  respect  to  inspection 
of  appliances  maintained  by  it  in  a  highway,  cannot  be  made  definite 
in  point  of  the  frequency  required.  Regard  must  be  had  to  the  char- 
acter of  the  soil,  the  condition  of  the  weather,  the  season  of  the  year, 
and  such  other  conditions  as  may  affect  the  security  of  the  poles 
and  the  safety  of  the  traveling  public.**  One  who,  for  his  own  bene- 
fit or  convenience,  or  under  license  from  the  municipality,  places  on 
a  public  thoroughfare  a  structure  which,  from  its  nature,  or  from  a 

9.  Notes:   15  L.R.A.(N.S.)   843;  1  4  N.  W.  330,  33  Am.  Rep.  811. 
British  Rul.  Cas.  807  et  seq.  14.  McLaughlin  v.  Kelly,  230  Pa. 

10.  Note:  Ann.  Cas.  1913C  221.         St.  251,  79  Atl.  562,  50  L.R.A.(N.S.) 

11.  Gray  v.  Boston  Gas  Light  Co.,  305. 

114  Mass.  149,  19  Am.  Rep.  324.  15.  Dickson  v.  HoUister,  123  Pa.  St 

12.  McLaughlin  v.  Kelly,  230  Pa.  421,  16  AU.  484, 10  A.  S.  R.  533 ;  Mc- 
St.  251,  79  AU.  562,  50  L.R.A.{N.S.)  Laughlin  v.  Kelly,  230  Pa.  St.  251,  79 
305.  Atl.  552,  50  L.R.A.(N.S.)  305. 

Note:  19  Ann.  Cas.  467.  16.  Harton  v.  Forest  City  Tel.  Co., 

13.  McLaughUn  v.  Kelly,  230  Pa.  146  N.  C.  429,  59  S.  E.  1022,  14  Ann. 
St.  251,  79  Atl,  552,  50  L.R.A.(N.S.)    Cas.  323, 14  L.R.A.(N.S.)  956. 

305:  Morton  ▼.  Smith,  48  Wis.  265, 
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failure  to  properly  guard  it  or  keep  it  in  repair,  is  or  may  become 
dangerous,  is  under  an  implied  contract  with  the  city  that  while 
such  structure  is  maintained  on  the  street  he  will  exercise  ordinary 
care  to  protect  the  public  from  danger.  He  is  required  to  maintain 
such  structure  in  a  safe  condition,  and  to  supervise  the  same  for  the 
purpose  of  keeping  it  in  repair  and  free  from  any  changes  or  additions 
which  he,  in  the  exercise  of  reasonable  care^  has  cause  to  anticipate 
will  be  made  or  placed  there.  But  this  duty  of  supervision  does  not 
extend  to  changes  or  additions  which  the  original  structure,  from  its 
nature  or  the  manner  of  its  construction,*  does  not  invite  or  induce, 
or  which  were  not  within  the  reasonable  contemplation  of  the  party 
at  the  time  he  placed  the  structure  there,  and  he  is  not  liable  for 
injuries  to  travelers  by  changes  or  additions  of  that  character  made 
by  third  persons  without  his  knowledge  or  consent.^' 

Liability  of  Abutting  Owners  OeneraUy 

265.  Rule  Stated. — ^Except  where  a  statute  or  charter  provides  to 
the  contrary,*®  and  except  as  to  defects  created  by  themselves,  abut- 
ting owners  are  not  responsible  for  the  condition  of  the  adjacent 
streets**  or  sidewalks,*®  and  are  under  no  obligation  to  keep  the 
same  in  repair  *  or  in  a  safe  condition  for  public  travel,  and  hence 
are  not  liable  to  persons  injured  by  reason  of  their  failure  to  keep  the 
same  in  repair,  or  because  of  defects  therein  not  due  to  their  own 
wrongful  acts.*    This  rule  holds  even  as  to  one  who  is  using  the  side- 

17.  Grand  Forks  v.  Paulsness,  19  S.  W.  859,  63  L.R.A.  805. 
N.  D.  293,  123  N.  W.  878,  40  L.RA.       1.  See  supra,  par.  77. 

(N.S.)  1158.  2.  Hartford    v.    Talcott,   48    Conn. 

18.  Lucas  v.  St.  Louis,  etc.,  R.  Co.,  525,  40  Am.  Rep.  189;  Gridley  v. 
174  Mo.  270,  73  S.  W.  589,  61  L.R.A.  Bloomington,  88  111.  554,  30  Am.  Rep. 
452;  Weller  v.  McCormick,  47  N.  J.  566;  Stephens  v.  Deickman,  158  Ky. 
L.  397,  1  Atl.  516,  54  Am.  Rep.  175;  337,  164  S.  W.  931,  51  L.R.A.(N.S.) 
Rochester  v.  Campbell,  123  N.  Y.  405,  309 ;  McCormack  v.  Robin,  126  La. 
25  N.  E.  937,  20  A.  S.  R.  760,  10  594,  52  So.  779,  139  A.  S.  R.  549; 
L.R.A.  393;  Mineral  City  v.  Gilbow,  Kirby  v.  Boylston  Market  Ass'n,  14 
81  Ohio  St.  263,  90  N.  E.  800,  25  Gray  (Mass.)  249,  74  Am.  Dec.  682 
L.R.A.(N.S.)  627;  Buchanan  v.  Barre,  and  note;  Baustian  v.  Youn«f,  152  Mo. 
66  Vt.  129,  28  Atl.  878,  44  A.  S.  R.  317,  53  S.  W.  921,  75  A.  S.  R.  462; 
829,  23  L.R.A.  488.  Reedy  v.  St.  Louis  Brewing  Ass'n,  161 

Notes:  63  Am.  Dec.  355;  115  A.  S.  Mo.  523,  61  S.  W.  859,  53  L.R.A.  805; 
B.  993;  1  Ann.  Cas.  945,  946.  Rochester  v.  Campbell,  123  N.  Y.  405, 

19.  St.  Louia  v.  Connecticut  Mut.  25  N.  E.  937,  20  A.  S.  R.  760,  10 
Life  Ins.  Co.,  107  Mo.  92,  17  S.  W.  L.R.A.  393;  Mineral  City  v.  Gilbow, 
637,  28  A.  S.  R.  402.  81  Ohio  St.  263,  90  N.  E.  800,  25 

20.  Stephens  v.  Deickman,  158  Ky.  L.R.A.(N.S.)  627;  Buchanan  v.  Barre, 
337,  164  S.  W.  931,  51  L.R.A.(N.S.)  66  Vt.  129,  28  Atl.  878,  44  A.  S.  R. 
309 ;    St.  Louis  v.   Connecticut   Mut.  829,  23  L.R.A.  488. 

Life  Ins.  Co.,  107  Mo.  92,  17  S.  W.       Notes:  63  Am.  Dec  355  et  seq.;  115 
637,  28  A.  S.  R.  402;  Reedy  v.  St.  A.  S.  R.  993;  1  Ann.  Caa.  946. 
Louis  Brewing  Ass'n,  161  Mo.  523,  61 
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walk  for  the  purpose  of  obtaining  access  to  the  owner's  premises  at 
his  invitation.'  The .  liability  of  a  municipal  or  quasi  municipal 
corporation  arising  from  the  fact  that  it  owns  property  abutting  on 
the  street  is  no  greater  than  that  of  a  private  individual.*  Liability 
is  sometimes  imposed  upon  abutting  owners  by  statute  or  ordinance 
under  such  circumstances,  however,*  and  it  has  been  held  that  the 
primary  duty  in  relation  to  the  safety  of  sidewalks  rests  upon  the  abut- 
ting owner,  and  the  liability  of  the  municipality  is  secondary  only, 
though  it  is  required  to  exercise  reasonable  supervision  over  such  walks 
and  to  see  that  the  owner  constructs  and  maintains  them  in  a  safe  con- 
dition.* The  immunity  of  the  abutting  owner  from  liability  does 
not  extend  to  cases  where  the  defects  or  obstructions  are  occasioned 
by  his  own  acts.  In  such  case  he  is  liable  for  injuries  occasioned 
thereby,'  not  by  reason  of  the  fact  that  he  owns  the  abutting  prop- 
erty, but  from  the  fact  that  he  is  instrumental  in  causing  the  condi- 
tion, either  by  his  wilful  act  or  negligent  omission  to  perform  a  duty 
which  the  law  imposes  on  him.®  So,  while  abutting  owners  who  own 
the  fee  in  the  highway  have  a  right  to  construct  ditches  across  it, 
if  they  do  so  they  are  bound  to  restore  it  to  a  condition  in  which 
it  will  be  reasonably  safe  for  travel  by  the  construction  of  bridges 
or  otherwise,*  and  they  are  bound  to  keep  a  bridge  so  constructed 
in  repair  and  are  liable  to  anyone  who  suffers  special  injury  by  reason 
of  their  failure  to  do  so,  which  duty,  moreover  extends  to  subsequent 
owners  who  continue  a  ditch  previously  constructed.*® 

266.  Statutory  Duty  and  Liability.— -Statutes  in  some  jurisdictions 
impose  on  abutting  owners  the  duty  of  repairing  the  sidewalks  in 
front  of  their  premises,**  and  of  keeping  them  in  a  reasonably  safe 

3.  Buchanan  v.  Barre,  66  Vt.  129,  W.  589,  61  L.R.A.  452;  Mineral  City 
28  Ati.  878,  44  A.  S.  R.  829,  23  L.R.A.  v.  Gilbow,  81  Ohio  St.  263,  90  N.  E. 
488.  800,  25  L.R.A.(N.S.)  627. 

4.  Buchanan  v.  Barre,  66  Vt.  129,  Note:  115  A.  S.  R.  994.  See  also 
28  Atl.  878,  44  A.  8.  R.  829,  23  L.R.A.  supra,  par.  179-189,  198. 

488.  8.  Stephens  v.  Deickman,  158  Ky. 

5.  See  infra,  par.  266.  337,  164  S.  W.  931,  51  L.R.A.(N.S.) 

6.  Duncan  v.  Philadelphia,  173  Pa.  309;  Reedy  v.  St.  Louis  Browing 
St.  550,  43  Atl.  235,  51  A.  S.  R.  780;  Ass'n,  161  Mo.  523,  61  S.  W.  859,  53 
Button  V.  Lansdowne,  198  Pa.  St.  563,  L.R.A.  805;  Rochester  v.  Campbell, 
48  Atl.  494,  53  L.R.A.  469;  McLaugh-  123  N.  Y.  405,  25  N.  E.  937,  20  A.  S. 
lin  V.  KeUy,  230  Pa.  St.  251,  79  Atl.  R.  760,  10  L.R.A.  393. 

552,  50  LR.A.(N.S.)  305.  9.  See  supra,  par.  119. 

7.  Elirby  v.  Boylston  Market  Ass'n,  10.  Wobum  v.  Henshaw,  101  Mass. 
14  Gray  (Mass.)  249,  74  Am.  Dec.  193,  3  Am.  Rep.  333;  Dygert  v. 
682;  Gridley  v.  Bloomington,  88  HI.  Schenck,  23  Wend.  (N.  Y.)  445,  35 
554,  30  Am.  Rep.  566;  Stephens  v.  Am.  Dec.  575;  Woodring  v.  Forbes 
Deickman,  158  Ky.  337, 164  S.  W.  931,  Tp.,  28  Pa.  St.  355,  70  Am.  Dec.  134. 
51   L.R.A.(N.S.)    309;    Lucas   v.    St.  Note :  1  A.  S.  R.  842. 

Louis,  etc.,  R.  Co.,  174  Mo.  270,  73  S.       11.  See  supra,  par.  77. 
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condition  for  public  use.^^    There  seems  to  be  some  conflict  as  to 
the  power  of  the  legislature  to  make  an  abutting  owner  liable  in 
damages  for  injuries  sustained  by  travelers  as  a  result  of  his  failure 
to  perform  a  statutory  duty  to  keep  the  walks  in  repair  and  in  a 
safe  condition  for  travel.    There  are  holdings  to  the  effect  that  the 
legislature  cannot  impose  such  liability  on  abutting  owners  for  inju- 
ries to  third  persons.*'    Others  hold  that  the  legislature  may  make 
him  liable  for  all  damages  resulting  from  his  failure  or  refusal  to 
perform  that  duty,  including  damages  for  personal  injuries  sustained 
by  pedestrians  by  reason  of  the  defective  condition  of  the  walk/* 
and  it  has  also  been  held  that  the  legislature  may  make  him  pri- 
marily liable  and  require  the  injured  person  to  exhaust  his  remedy 
against  him  before  proceeding  against  the  municipality.**     It  has 
been  said  that  express  statutory  authority  is  necessary  to  transfer  the 
liability  of  the  municipality  under  such  circumstances  to  the  abut- 
ting owners,**  and  that  nothing  short  of  language  unmistakably  cre- 
ating a  liability  on  the  part  of  the  owner  and  making  such  liability 
supersede  to  any  extent  that  of  the  municipality,  can  legitimately  be 
given  that  effect.*'    So  a  charter  provision  that  in  case  of  an  injury 
to  person  or  property  by  reason  of  any  defect  in  a  sidewalk  for  which 
the  city  would  be  liable,  arising  from  or  produced  by  the  wrong, 
default,  or  negligence  of  any  person  other  than  the  city,  the  guilty 
person  shall  be  primarily  liable  therefor,  and  the  city  shall  not  be 
liable  in  advance  of  the  exhaustion  by  the  injured  person  of  all  legal 
remedies  to  enforce  the  private  liability,  has  been  held  to  refer  only 
to  the  common  law  liability  which  results  from  active  wrongdoing, 
and  does  not  give  rise  to  any  liability,  either  public  or  private,  to 
one  injured  by  reason  of  a  defective  walk,  nor  relieve  the  city  from 
liability  to  the  person  so  injured  or  preclude  it  from  being  sued 
in  the  first  instance.**    According  to  the  weight  of  authority,  lia- 
bility to  third  persons  does  not  follow  from  the  mere  fact  that  a 
statute  or  charter  imposes  upon  lot  owners  the  duty  to  keep  the  side- 
walks in  front  of  their  premises  in  repair,**  or  free  from  ice  and 

18.  Morton  v.  Smith,  48  Wis.  265,  4  Note :  63  Am.  Dee.  357. 

N.  W.  330,  33  Am.  Rep.  811.  17.  Hay  v.   Baraboo,   127   Wis.   1, 

13.  Noonan  v.  Sillwater,  33  Minn.  105  N.  W.  654,  115  A.  S.  R.  977,  3 
198,  22  N.  W.  444,  53  Am.  Rep.  23.  L.R.A.(N.S.)  84. 

Note :  9  Ann.  Cas.  431.  18.  Hay   v.   Baraboo,  127  Wis.   1, 

14.  lincoln  v.  Janesch,  63  Neb.  707,  105  N.  W.  664,  116  A.  S.  R.  977  and 
89  N.  W.  280,  93  A.  S.  R.  478,  56  note,  3  L.R.A.(N.S.)  84. 

L.R  JL.  762 ;  Morton  v.  Smith,  48  Wis.  19.  Keokuk  v.  Independent  Dist.  of 

266,  4  N.  W.  330,  33  Am.  Rep.  811.  Keokuk,  53  la.  3o2,  5  N.  W.  503,  36 

Note:  116  A.  8.  R.  994,  995.  Am.  Rep.  226;  Betz  v.  limingi,  46  La. 

15.  Notes:   15   A.    S.   R.   446;    20  Ann.  1113,  15  So.  385,  49  A.  S.  R. 
LlR.A.(N.S.)  761.  344;  Kirby  v.  Boylston  Market  Ass'n, 

16.  Betz   y.  Ldmingi,  46  La.  Ann.  14  Gray  (Mass.)  249,  74  Am.  Dec.  682 
1113,  16  So.  385,  49  A.  S.  R.  344.  and  note;  Taylor  v.  Lake  Shore,  etc., 

323 


§  267  HIGHWAYS  13  B.  C.  L. 

snow,**  or  to  raise  or  lower  them  to  an  established  grade,*  or  provides 
that  the  municipality,  may,  on  proper  notice,  require  him  to  construct 
a  sufficient  sidewalk  in  front  of  his  premises,  and  on  his  failure  to 
do  so  may  itself  construct  the  walk  and  assess  the  cost  thereof  against 
his  property.*  Nor,  it  is  held,  do  such  provisions  necessarily  give 
the  municipality  a  right  of  action  over  against  him  where  it  h^  been 
compelled  to  pay  damages  resulting  from  such  an  injury.'  Requir- 
ing the  owner  to  construct  or  repair  the  walk  is  regarded  as  being 
simply  a  method  of  exercising  the  power  of  taxation,  by  which  he  is 
made  the  agent  of  the  city  to  expend  the  amount  of  the  tax,  and 
the  responsibility  for  the  performance  of  the  work  remains  in  the 
municipality  where  the  authority  to  control  it  is  found.^  The  duty 
resting  on  him  is  deemed  to  be  a  public  one,  the  breach  of  which 
can  be  punished  only  by  some  form  of  public  prosecution,  and  for 
which  a  private  action  will  not  lie.*  There  is  authority,  however, 
to  the  effect  that  the  abutting  owner  is  primarily  liable  when  it  is 
made  his  duty  to  repair.*  And  where  liability  is  expressly  imposed, 
it  is  deemed  to  be  primarily  for  the  benefit  of  the  public,  though 
ultimately  for  the  advantage  of  the  municipality.' 

267.  Duty  and  Liability  in  Use  of  Abutting  Property. — ^An  abutting 
owner  has  a  right  to  use  his  property  for  every  lawful  purpose  for 
which  he  may  desir^  to  use  it,*  and  is  required  to  exercise  only 
ordinary  care  in  order  to  relieve  him  from  liability  and^  damages  on 
account  of  injuries  incidentally  resulting  to  a  traveler  on  the  high- 
way.*   So,  the  erection  of  a  barbed-wire  fence  on  his  own  land  along 

R.  Co.,  45  Mich.  74,  7  N.  W.  728,  40  4.  Wilhelm  v.  Defiance,  58  Ohio  St 

Am.  Rep.  457;  Lucas  v.  St.  Louis,  etc.,  56,  50  N.  £.  18,  65  A«  8.  R.  745,  40 

R,  Co.,  174  Mo.  270,  73  S.  W.  589,  61  LR.A.  294. 

LR.A.   452;    Rochester  v.    Campbell,  5.  Betz   v.    Limiiigi,    46    La.    Ann. 

123  N.  Y.  405,  25  N.  E.  937,  20  A.  S.  1113,  15  So.  385,  49  A.  S.   R.  344; 

R.  760,  10  L.R.A.  393;  Hay  v.  Bara-  Taylor  v.  Lake  Shore,  etc.,  R.  Co.,  45 

boo,  127  Wis.  1,  105  N.  W.  654,  115  Mich,  74,  7  N.  W.  728,  40  Am.  Rep. 

A.  S.  R.  977  and  note,  3  L.RA..(N.S.)  457. 

84  and  note.  6.  Notes :  115  A.  S.  R.  995 ;  1  Ann. 

Notes :  63  Am.  Dec.  355  et  seq. ;  20  Cas.  945,  946. 

L.R.A.(N.S.)   540,  541;  1  Ann.  Cas.  7.  Lincoln  v.  Janesch,  63  Neb.  707, 

946.  89  N.  W.  280,  93  A,  S.  R.  478,  56 

20.  See  infra,  par.  341.  L.R.A.  762. 

1.  Betz  V.  Limingi  46  La.  Ann.  1113,  8.  See  supra,  par.  123  et  seq. 

15  So.  385,  49  A.  S.  R.  344.  9.  Chandler  v.  Illinois  Cent.  R.  Co., 

2.  Wilhelm  v.  Defiance,  58  Ohio  St.  256  111.  259,  100  N.  E.  152,  43  L.R.A. 
56,  50  N.  E.  18,  65  A.  S.  R.  745,  40  (N.S.)  113;  Davis  v.  Pennsylvania  R. 
L.R.A.  294.  Co.,  218  Pa.  St.  463,  67  Atl.  777,  12 

3.  Lucas  V.  St.  Louis,  etc.,  R.  Co.,  L.R.A.(N.S.)  1152  and  note;  Cook  v. 
174  Mo.  270,  73  S.  W.  589,  61  L.R.A.  Rice  Lake  Milling,  etc.,  Co.,  146  Wis. 
452;  Wilhelm  v.  Defiance,  58  Ohio  St.  635,  130  N.  W.  953,  132  N.  W.  346, 
56,  50  N.  E.  18,  65  A.  S.  R.  745,  40  Ann.  Cas.  1912C  458,  32  LJl.A.(N.S.) 
L.R.A.  294.    See  also  infra,  par.  436  1225. 

et  seq. 
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the  line  of  a  highway,  is  not  of  itself  a  tort,  and  does  not  per  se  render 
the  abutter  liable  to  one  who  thereby  sustains  an  injury.  But  the 
rule  is  otherwise  if  the  fence  is  constructed  and  maintained  in  such 
a  manner  as  to  make  the  person  erecting  and  maintaining  it  guilty 
of  negligence.*®  And  an  abutter  may  be  liable  for  injuries  to  trav- 
elers caused  by  the  fall  of  buildings  or  other  structures  on  his  prem- 
ises, or  of  objects  therefrom,  where  he  has  been  guilty  of  negligence 
or  of  maintaining  a  nuisance.**  Ordinarily  an  abutting  owner  is 
not  liable  for  injuries  resulting  to  a  traveler  whose  horse  is  frightened 
by  objects,  not  extraordinary  and  frightful  in  construction  or  opera- 
tion, placed  on  the  premises  in  the  usual  course  of  the  owner's  busi- 
ness,** and  a  railroad  company  whose  line  or  property  adjoins  a  high- 
way is  subjected  to  no  greater  degree  of  care  or  higher  liability  in 
this  regard  than  an  individual  would  be.*'  The  fact  that  a  railway 
company  in  constructing  its  line  renders  the  highway  unsafe,  and 
fails  to  restore  it  to  its  former  condition,  imposes  a  duty  upon  it, 
in  operating  its  road,  to  exercise  care  to  prevent  injury  to  one  placed 
in  danger  by  that  wrong.** 

268.  Liability  of  Grantee. — The  grantee  of  property  which  is  in 
such  a  defective  condition  as  to  be  dangerous  to  travelers  on  the 
adjoining  highway  is  liable  for  injuries  resulting  therefrom  if  he 
continues  such  condition  with  knowledge  of  the  facts.**  Generally, 
to  render  the  grantee  liable  in  such  cases  his  attention  must  have 
been  called  to  the  nuisance  and  he  must  have  been  requested  to 
abate  it.  It  must  be  shown  that  the  grantee's  possession  and  control 
of  the  premises  were  such  sis  to  cast  upon  him  the  duty  of  actively 
providing  for  the  public  safety.  But  this  rule  does  not  apply  where 
the  owner's  suffering  the  nuisance  to  continue  would  amount  to  a 
failure  to  perform  a  positive  duty ;  *•  as  where  he  continues  a  condi- 
tion, created  by  his  grantor,  which  collects  surface  water  into  an 
artificial  channel  and  turns  it  across  the  sidewalk  so  that  it  forms 
ridges  of  ice,*'  or  where  his  house  is  so  constructed  as  to  cast  water 
from  its  conductor  pipes  upon  the  sidewalk  in  such  a  way  as  to 
freeze  and  render  the  sidewalk  unsafe  for  pedestrians.*®  If  the  nui- 
sance is  created  by  a  tenant,  or  by  a  former  owner  who  has  let  the 

10.  Sisk  V.  Crump,  112  Ind.  504,  14   865,  2  L.R.A.  450. 

N.  E.  381,  2  A.  S.  R.  213.  15.  Schafer   v.    Fond    Du   Lac,   99 

Note:  14  A,  S.  R.  436.  Wis.  333,  74  N.  W.  810,  41  L.R.A. 

11.  See  infra,  par.  349  et  seq.  287. 

12.  See  Animals,  vol.  1,  p.  1205  et  16.  Lincoln   v.   Lincoln   First   Nat. 
eeq.  Bank,  67  Neb.  401,  93  N.  W.  698,  108 

13.  Chandler  v.  Illinois  Cent.  R.  Co.,  A.  S.  R.  690,  60  L.R.A.  923. 

256  111.  259,  100  N.  E.  152,  43  L.R.A.       17.  Hynes  v.  Brewer,  194  Mass.  435, 
(N.S.)  113.    See  generally,  Animals,  80  N.  E.  503,  9  L.R.A.(N.S.)  598. 
vol.  1,  p.  1207  et  seq.  18.  Leahan  v.  Cochrane,  178  Mass. 

14.  Evansville,  etc.,  R.  Co.  v.  Crist,  566,  60  N.  E.  382,  86  A.  S.  R.  506,  53 
116  Ind.  446,  19  N.  E.  310,  9  A.  S.  R.   L.R.A.  891. 
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premises  to  a  tenant,  a  grantee  is  not  liable  for  any  injury  that  may 
result  from  the  condition  of  the  premises  while  the  occupation  of 
the  tenant  continues,**  but  will  become  so  if  he  re-leases  the  premises 
with  notice  of  the  defect.^®  The  duty  of  an  abutting  owner  who 
constructs  a  hole  in  the  sidewalk  to  use  reasonable  diligence  to  keep 
the  cover  to  such  hole  in  repair  runs  with  the  land,  as  long  as  the 
hole  is  maintained  for  the  benefit  of  the  land,  and  on  the  transfer 
of  the  entire  interest  in  the  land  and  its  possession  to  another  this 
duty  passes  to  the  grantee,  though  the  conveyance  of  an  undivided 
interest  will  not  have  that  efiFect  so  as  to  relieve  the  grantor.* 

Effect  of  Lease  of  Abutting  Property 

269.  Generally. — ^Usually  the  question  of  liability  for  injuries  due 
to  the  failure  to  keep  the  leased  premises  in  repair  is  made  to  depend 
largely  on  whether  they  were  in  such  a  condition  as  to  constitute  a 
nuisance  when  the  lease  was  made.^  Under  this  rule  the  landlord 
is  liable  notwithstanding  the  lease  if  at  the  time  it  was  made  the 
premises  were,  from  their  condition  or  construction,  dangerous  to 
persons  using  the  highway,*  that  is,  where  the  danger  consists  in 
the  permanent  condition  of  the  premises  and  not  in  the  way  they 
are  used  by  the  tenant,^  if  he  knows  of  the  danger  or,  in  the  exercise 
of  reasonable  care,  should  have  known  of  it.*  Stated  in  another 
way,  where  there  is  a  lease  of  premises  on  which  a  nuisance  exists 

19.  Daly  v.  Savage,  145  Mass.  38,  Knight  v.  Foster,  163  N.  C.  329,  79 
32  N.  E.  841, 1  A.  S.  R.  429.  S.  E.  614,  50  L.R^.(N.S.)   286  and 

Note:  50  L.R.A.(N.S.)    308.  note;   McLaughlin  v.  Kelly,  230  Pa. 

20.  50  L.R.A.(N.S.)  308.  See  gen-  St.  251,  79  AU.  552,  50  L.R.A.(N.S.) 
erally,  infra,  par.  269  et  seq.  305  and  note;  Adams  v.  Fletcher,  17 

1.  Canandaigua  v.  Foster,  156  N.  Y.  R.  I.  -137,  20  Atl.  263,  33  A.  S.  R. 
354,  56  N.  E.  971,  66  A.  S.  R.  575,  41  859;  Schaefer  v.  Fond  Du  Lac,  99 
L.R.A.  554;  Seattte  v.  Paget  Sound  Wis.  333,  74  N.  W.  810,  41  L.R.A. 
Imp.  Co.,  47  Wash.  22,  91  Pac.  255,  287. 

125  A.  S.  R.  884,  14  Ann.  Cas.  1045,  Notes;   26  L.R.A.  197  et  seq.;  50 

12  L.R.A.(N.S.)  949.  L.R.A.(N.S.)  313  et  seq. 

2.  West  Chicago  Masonic  Ass'n  v.  4.  Hill  v.  Hayes,  199  Mass.  411,  85 
Cohn,  192  111.  210,  61  N.  E.  439,  85  N.  E.  434,  18  L.R.A.(N.S.)  375. 

A.  S.  R.  327,  55  L.R.A.  235.  5.  Hill  v.  Hayes,  199  Mass.  411,  85 

Notes:   26  L.R.A.  198  et  seq.;  26  N.  E.  434,  18  L.R.A.(N.S.)  375;  Ma- 

L.R.A.(N.S.)  313  et  seq.  loney  v.  Hayes,  206  Mass.  1,  91  N.  E. 

See  generally,  Landlord  and  Ten-  911,  28  L.R.A.(N.S.)  200;  Brewer  v. 

ANT.  Famam.  208  Mass.  448,  94  N.  E.  695, 

3.  Dalay  v.  Savage,  145  Mass.  38,  50  L.R.A.(N.S.)  312;  Knight  v.  Fos- 
12  N.  E.  841,  1  A.  S.  R.  429;  Hill  v.  ter,  163  N.  C.  329,  79  S.  E.  614,  50 
Hayes,  199  Mass.  411,  85  N.  E.  434,  L.R.A. (N.S.)  286  and  note;  Mc- 
18  L.R.A.(N.S.)  375;  Maloney  v.  Laughlin  v.  Kelly,  230  Pa.  St.  251,  79 
Hayes,  206  Mass.  1,  91  N.  E.  911,  28  Atl.  552,  50  L.R.A.(N.S.)  305;  Schaef- 
L.R.A.(N.S.)  200;  Fortmeyer  v.  Na-  et  v.  Fond  du  Lac,  99  Wis.  333,  74  N. 
tional  Biscuit  Co.,  116  Minn.  158,  133   W.  810,  41  L.R.A.  287. 

N.    W.    461,    37    L.R.A.(N.S.)    569; 
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or  sucln  a  condition  as  plainly  will  lead  to  the  creation  of  a  nuisance, 
and  a.  surrender  of  control  is  made  to  the  tenant  without  any  express 
agreement  touching  the  nuisance,  then  the  landlord  may  be  found 
to  hat^e  contemplated  the  continuance  of  the  illegal  or  dangerous 
condition  by  the  tenant  and  may  be  held  responsible  for  damages 
resalting  therefrom.*    Or  the  landlord  may  be  regarded  as  having 
created  a  continuing  nuisance,'  or,  by  the  letting,  as  having  author- 
^ed  tte  continuation  of  a  nuisance.*    This  rule  has  often  been  applied 
in  cases  of  injuries  resulting  from  a  defective  coal  hole  or  other 
siniilar  opening  in  a  sidewalk,  or  of  the  covering  thereto,*  and  it 
^  been  held  that  the  jury  may  find  that,  in  the  exercise  of  due 
care,  a  property  owner  should  have  known  of  the  dangerous  condi- 
tion of  such  a  hole  from  the  manner  of  its  construction  and  the  fact 
that  it  rattled  when  stepped  on.^*    The  rule  is  often  applied  also 
to  cases  where  pedestrians  are  injured  by  reason  of  ice  formed  on 
the  sidewalk  from  water  cast  thereon  from  a  pipe  constructed  by  the 
landlordy^^  or  water  which  runs  off  of  the  roof  of  a  leased  build- 
ing, or  is  discharged  from  defective  gutters,^*  or  where  the  roof  of  a 
kulding  is  so  constructed  that  ice  and  snow  collecting  on  it  natur- 
ally fall  to  the  sidewalk,^*  or  for  injuries  to  a  pedestrian  by  gates 
or  doors  so  constructed  as  to  swing  out  over  the  walk.^^    The  tenant 
is  also  liable  under  such  circumstances,  if  he  uses  a  coal  hole  or 
similar  opening  while  it  or  its  covering  is  in  a  defective  condition,** 
or  maintains  an  open  cellar  way  which  is  not  protected  by  railings 
or  otherwise,**  though  the  defect  existed  before  he  went  into  posses- 

6.  Ceichione  ▼.  Hnnnewell,  215  309;  Maloney  v.  Hayes,  206  Mass.  1, 
Mass.  688,  102  N.  E.  908,  50  L.R.A.  91  N.  E.  911,  28  L.R.A.(N.S.)  200; 
(N.S.)  300.  Brown  v.  White,  202  Pa.  St.  297,  51 

7.  Maloney  ▼.  Hayes,  206  Mass.  1,  Atl.  962,  50  L.R.A.  321;  New  Castle 
91  N.  E.  911,  28  L.R.A.(N.S.)  200.  v.  Kurtz,  210  Pa.  St.  183,  59  Atl.  989, 

8.  Dalay  v.  Savage,  ;i45  Mass.  38,  105  A.  S.  R.  798,  1  Ann.  Cas.  943,  69 
12  N.  E.  841, 1  A.  S.  R.  429.  L.R.A.  488. 

9.  Dalay  v.  Savage,  145  Mass.  38,  Notes:  26  L.R.A.  200;  50  L.R.A. 
12  N.  B.  841,  1  A.  S.  R.  429;  Hill  v.  (N.S.)  291  et  seq. 

Hayes,  199  Mass.  411,  86  N.  E.  434,  12.  Note:  50  L.R.A.(N.S.)  302. 

18  L.R.A.(N.S.)    375;   Fortmeyer  v.  13.  Hannem  v.  Pence,  40  Minn.  127, 

National  Biscuit  Co.,  116  Minn.  158,  41  N.  W.  657,  12  A.  S.  R.  717. 

133  N.  W.  461,  37  L.R.A.(N.S.)  569;  Note:  26  L.R.A.  201. 

Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  14.  Knight   v.   Foster,   163   N.    C. 

Rep.  603;  McLaughlin  v.  Kelly,  230  329,  79  S.  E.  614,  50  LJIA.(N.8.) 

Pa.  St.  251,  79  Ati.  552,  50  L.R.A.  286. 

(N.S.)  305  and  note.  Note:  50  L.R.A.(N.S.)  304. 

Notes:   26  L.R.A.  199  et  seq.;  19  15.  Fortmeyer   v.   National   Biscuit 

Ann.  Cas.  469;  20  Ann.  Cas.  543.  Co.,  116  Minn.  158, 133  N.  W.  461,  37 

10.  Hill  V.  Hayes,  199  Mass.  411,  L.R.A.(N.S.)  569;  Irvine  v.  Wood,  51 
85  N.  E.  434, 18  L.R.A.(N.S.)  375.  N.  Y.  224,  10  Am.  Rep.  603. 

11.  Stephens  v.  Deickman,  158  Ky.  16.  Boston  v.  Worthmgton,  10  Gray 
337,  164  S.  W.  931,  51  L.R.A.(N.S.)  (Mass.)  496,  71  Am.  Dec.  678. 
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sion.^^  Nor  is  it  material  that  other  occupants  of  the  premises  alsc 
had  a  right  to  use  the  opening  especially  where  there  is  no  proof 
that  they  actually  did  so.  Under  such  circumstances  it  is  his  duty 
to  see  that  the  opening  and  cover  are  in  proper  repau*,  and  he  cannot 
relieve  himself  from  liability  by  claiming  that  his  attention  was  not 
called  to  their  unsafe  condition/^  nor  because  the  lease  prohibited 
him  from  making  alterations  or  additions.^®  But  the  fact  that  the 
tenant  may  also  be  liable  is  not  a  defense  for  the  landlord  in  such 
cases.*®  The  question  of  the  liability  of  a  grantee  of  leased  premises 
is  treated  elsewhere  herein.*  And  the  liability  of  the  landlord  and 
tenant  as  between  themselves  properly  appertains  to  another  article.' 
270.  Acts  or  Negligence  of  Tenant. — ^If  the  unrestricted  use  and 
control  of  the  premises  are  given  to  the  tenant,  the  duty  devolves 
upon  him  so  to  use  the  property  as  not  to  cause  an  injury  to  travel- 
ers on  the  highway  'on  which  the  property  abuts,'  and  the  landlord 
has  the  right  to  rely  on  his  managing  the  premises  in  such  a  way 
as  to  prevent  their  becoming  a  nuisance.*  The  tenant,  and  not  the 
landlord,  therefore,  is  liable  where  the  tenant  has  exclusive  posses- 
sion and  control,  and  the  existence  or  nonexistence  of  the  nuisance 
depends  solely  upon  his  act  or  omission,^  at  least  unless  the  landlord 
has  covenanted  to  make  repairs.'  Nor  is  the  fact  that  action,  and 
not  merely  abstinence  from  illegal  acts,  on  the  part  of  the  tenant, 
is  required  to  prevent  the  harm,  conclusive  on  the  question  of  his 
liability.'  So,  under  such  circumstances,  the  tenant  and  not  the 
landlord  is  liable  for  the  defective  condition  of  a  coal  hole  or  other 
similar  opening  in  the  sidewalk  in  front  of  the  leased  premises  occur- 
ring during  the  tenancy,'  and  for  injuries  resulting  from  the  fact 
that  such  an  opening  is  left  open  and  unguarded  by  the  tenant  or 

17.  Fortmeyer  v.  National  Biscuit  5.  Gardner  v.  Rhodes,  114  Ga.  929, 
Co.,  116  Minn.  158, 133  N.  W.  461,  37  41  S.  E.  63,  57  L.R.A.  749;  Lee  v. 
L.R.A.(N.S.)  569.  McLaughlin,  86  Me.  410,  30  Atl.  65, 

18.  Irvine  v.  Wood,  51  N.  Y.  224,  26  L.R.A.  197  and  note;  Kirby  v. 
10  Am.  Rep.  603.  Boylston     Market     Ass'n,     14     Gray 

19.  Boston  V.  Worthington,  10  Gray  (Mass.}  249,  74  Am.  Dec.  682  and 
(Mass.)  496,  71  Am.  Dec.  678.  note;   Milford   v.   Hojbrook,  9  Allen 

20.  Dalay  v.  Savage,  145  Mass.  38,  (Mass.)  17,  85  Am.  Dec.  735  and  note; 
12  N.  E.  841,  1  A.  S.  R.  429;  Ma-  Mahoney  v.  Hayes,  206  Mass.  1,  91 
loney  v.  Hayes,  206  Mass.  1,  91  N.  N.  E.  911,  28  L.R.A.(N.S.)   200. 

E.  911,  28  L.R.A.(N.S.)  200.  Notes:   26  L.R.A.   197  et  seq.;  50 

1.  See  supra,  par.  267.  L.R.A.(N.S.)  290  et  seq.;  19  Ann.  Cas. 

2.  See  Landlord  and  Tenant.  469. 

3.  Maloney  v.  Hayes,  206  Mass.  1,  6., See  infra,  par.  271. 

91  N.  E.  911,  28  L.R.A.(N.S.)  200.  7.  Quinn  v.   Crimmings,  171  Mass. 

4.  Quinn  v.  Crimmings,  171  Mass.  255,  50  N.  E.  624,  68  A.  S.  R.  420,  42 
255,  50  N.  E.  624,  68  A.  S.  R.  420,  42  L.R.A.  101 ;  Wixon  v.  Bruce,  187 
L.R.A.  101;  Wixon  v.  Bruce,  187  Mass.  232,  72  N.  E.  978,  68  L.R.A- 
Mass.  232,  72  N.  E.  978,  68  L.R.A.  248. 

248.  8.  Canandaigua  v.   Foster,   166  N 
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other  persons  for  whose  acts  the  landlord  is  not  responsible.*  Nor 
is  the  landlord  liable  for  injuries  to  a  pedestrian  who  falls  over  boxes 
placed  on  the  sidewalk  by  the  tenant,  or  who  is  shot  by  a  bullet 
from  a  shooting  gallery  operated  on  the  leased  premises  by  the  ten- 
ant.*® Similarly,  if  the  premises  are  properly  constructed  and  in 
proper  repair  when  leased  the  landlord  is  not  responsible  for  inju- 
ries resulting  from  the  sudden  accumulation  of  ice  on  the  walk.** 
It  has  been  held  that  he  is  not  liable  even  though  the  ice  is  formed 
during  the  tenancy  by"  water  flowing  through  a  ditch  constructed 
before  the  premises  were  leased.**  Nor  is  he  liable  for  injuries  to 
passers  resulting  from  the  fall  of  snow  from  the  roof  of  a  building 
on  the  leased  premises,*'  though  there  is  authority  to  the  effect  that 
he  is  liable  if  the  roof  is  so  constructed  that  ice  and  snow  collecting 
upon  it  naturally  fall  to  the  walk.*^  It  has  been  held  that  a  land- 
lord is  not  liable  for  injuries  to  a  pedestrian  by  a  gate  so  constructed 
that  it  swings  out  over  the  sidewalk,  where  the  gate  is  left  open  by 
the  tenant,  especially  where  it  was  constructed  by  the  tenant  under 
power  given  him  in  the  lease  to  make  changes  and  where  he  had 
covenanted  to  make  repairs.**  But  the  contrary  is  true  as  to  gates 
and  doors  constructed  by  the  landlord  in  such  a  way  as  to  constitute 
a  nuisance.**  Even  though  the  defect  arises  during  the  continuance 
of  the  term  the  landlord  is  liable  for  injuries  occurring  subsequently 
if  he  renews  the  lease  without  making  repairs.*^ 

271.  Retention  of  Control  by  Landlord. — ^The  landlord  is  liable 
notwithstanding  the  lease  if  he  retains  control  of  the  leased  prem- 
ises,** especially  if  he  also  agrees  to  make  all  necessary  repairs.** 
In  such  case  actual  notice  to  him  of  the  defect  is  not  necessary.** 

Y.  364,  50  N.  E.  971,  66  A.  S.  R.  575,  30  Atl.  65,  26  L.R.A.  197  and  note; 

41  L.R.A.  554;  McLaughlin  v.  Kelly,  Qainn  v.  CrimmingSy  171  Mass.  255, 

230  Pa.  St  251,  79  AU.  552,  50  L.R.A.  50  N.  E.  624,  68  A.  S.  R.  420,  42 

(N.S.)     305    and    note;    Adams    v.  L.R.A.    101;    Wizen    v.    Bruce,    187 

Fletcher,  17  R.  L  137,  20  Atl.  263,  33  Mass.  232,  72  N.  E.  978,  68  L.R.A. 

A.  S.  R.  859.  248. 

Notes:  26  L.RJL  199  et  seq.;  19       Note:  50  L.RA.(N.S.)  292. 
Ann.  Cas.  469.  14.  See  supra,  par.  268. 

9.  ChurchiU  v.  Holt,  127  Mass.  165,       15.  Note:   50   L.R.A.(N.S.)    303. 
34  Am.  Rep.  355,  131  Mass.  67,  41       16.  See  supra,  par.  268. 

Am.  Rep.  191;  Jennings  v.  Van-  17.  McLaughlin  v.  Kelly,  230  Pa. 
Schaick,  108  N.  T.  530,  15  N.  E.  424,  St.  251,  79  Atl.  552,  50  L.R.A.(N.S.) 
2  A.  S.  R.  459.  305. 

Notes:    50    L.R.A.(N.S.)    306;    19       18.  Lee  v.  McLaugUin,  86  Me.  410, 
Ann.  Cas.  469,  470.  30  Atl.  65,  26  L.R.A.  197;  Brewer  v. 

10.  Note:    50   L.R.A.(N.S.)    304.       Famam,  208  Mass.  448,  94  N.  E.  695, 

11.  New  Castle  v.  Kurtz,  210  Pa.  50  L.R.A.(N.S.)  312  and  note. 

St.  183,  59  Ati.  989, 105  A.  S.  R.  798,  Notes:  28  L.RA..(N.S.)  200;  50 
1  Ann.  Cas.  943,  69  L.R.A.  488.  L.R.A.(N.S.)  302. 

12.  Gardner  v.  Rhodes,  114  Qa.  929,       19.  See  infra,  par.  272. 

41  S.  E.  63,  57  L.R.A.  749.  20.  Brewer  ▼.  Famam,  208  Mass. 

18.  Lee  v.  McLaughlin,  86  Me.  410, 
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Under  such  circumstances,  he  is  liable  to  a  pedestrian  who  is  injured 
by  the  fall  of  ice  from  a  defective  conductor  pipe.*  Also,  he  may 
be  liable  if  he  retains  possession  of  or  control  over  a  part  of  the 
premises.*  He  is  liable  for  defects  in  or  want  of  repair  of  the  side- 
walk where  he  has  leased  various  parts  of  the  building  to  different 
tenants,  but  is  bound  to  make  necessary  repairs,  and  has  the  control 
of  the  outside  doors  and  passage-ways  for  that  purpose,  and  keeps 
the  keys  and  opens  and  closes  the  doors  at  certain  hours  fixed  by 
the  tenant.'  If  he  occupies  a  part  of  the  building,  he  is  liable  for 
injuries  resulting  from  his  failure  to  keep  in  repair  an  awning  extend- 
ing the  whole  length  of  the  building,  although  there  be  no  agree- 
ment between  him  and  the  tenants  of  the  residue  of  the  building 
that  he  should  keep  the  awning  in  repair.^  Though  he  has  leased  a 
part  of  the  premises,  he  is  not  absolved  from  the  duty  of  using  ordi- 
nary care  to  keep  in  a  safe  condition  coal  holes  and  similar  openings, 
and  their  covers,  constructed  and  maintained  for  the  benefit  of  the 
entire  premises,*  especially  where  he  retains  control  of  the  build- 
ing and  its  appurtenances,^  and  this  has  been  held  to  be  true  even 
where  the  part  leased  carries  with  it  by  implication  an  exclusive 
right  on  the  part  of  the  tenant  to  use  the  opening  and  its  cover  as 
a  beneficial  appurtenance.^  He  is  liable  also  where  he  retains  con- 
trol of  the  hole,  though  not  of  the  balance  of  the  premises,®  or  where 
he  retains  general  control  over  the  premises  and  employs  a  janitor 
to  take  care  of  them,  including  the  coal  vaults  and  pavement.^  Like- 
wise he  is  liable  for  injuries  resulting  from  the  fall  of  ice  and  sqow 
from  the  roof  of  the  leased  building,  where  different  floors  are  leased 
to  different  tenants,  and  it  does  not  appear  that  the  roof  was  imder 
their  control.*^ 

272.  Coveiuuit  or  Duty  to  Repair  as  Affecting  Liability. — Ordina- 
rily if  the  premises  are  in  a  dangerous  condition  when  leased,  the 
landlord  will  be  liable  even  where  the  tenant  covenants  to  repair,^^ 
though  there  seems  to  be  some  authority  to  the  contrary.^'    Such  a 

448,  94  N.  E.  695,  50  L.R.A.(N.S.)  ment  Co.,  47  Wash.  22,  91  Pac  255, 
312.  125  A.  S.  R.  884,  14  Ann.  Cas.  1046, 

1.  Coman  v.  Alles,  198  Mass.  99,  83  12  L.R.A.(N.S.)   949. 

N.   E.   1097,  14   L.R.A.(N.S.)    950;  7.  Canandaigua  v.  Foster,  156  N.  Y. 

Brewer  v.  Famam,  208  Mass.  448,  94  354,  50  N.  E.  971,  66  A.  S.  R.  576, 

N.  E.  695,  60  L.R.A.(N.S.)  312.  41  L.R.A.  554. 

2.  Note:  85  Am.  Dec.  738.  g.  Note:  50  L.R.A.(N.S.)  309,  310. 

Note*  19  Ann   Cas  470 

Cohn,  192  111.  210,  61  N.  E.  439,  86  ^^^l  \f^'  "?V  i  \     .  . 
A.  S.  R.  327,  55  L.R.A.  235.  H-  Note:  26  L.R.A.  198. 

6.  Seattle  v.  Puget  Sound  Improve-       12.  Note:  26  L.R.A.  198.    See  also 
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covenant  will  not  relieve  the  landlord  from  liability  for  injuries 
resulting  from  the  fact  that  the  leased  building  is  so  constructed  as 
to  participate  snow  upon  passers*by.^'  Nor  will  it  absolve  him  from 
liability  to  a  person  injured  by  tiie  fall  of  a  part  of  the  building 
on  the  sidewalk^  but  both  he  and  the  tenant  are  liable  under  such 
circumstances.^^  Similarly^  the  fact  that  the  tenant  has  agreed  to 
keep  a  scuttle  in  the  sidewalk  closed  will  not  relieve  the  landlord  from 
liability  if  the  cover  was  negligently  constructed  or  the  hole  and 
cover  were  constructed  and  maintained  without  authority  of  the  city 
and  therefore  constituted  a  nuisance.^^  On  the  other  hand,  a  cove- 
nant to  repair  generally  relieves  the  landlord  for  injuries  resulting 
from  the  tenant's  failure  to  keep  the  premises  in  repair.**  So  if 
the  lessee  covenants  to  keep  a  coal  hole  in  repair,  the  landlord  is 
relieved  from  liability  for  injuries  to  pedestrians  resulting  from  the 
fact  that  it  becomes  out  of  repair  during  the  continuance  of  the 
lease,  provided  it  was  properly  constructed.*'  The  landlord  is  also 
relieved  by  an  agreement  on  the  part  of  the  tenant  to  save  him 
harmless  from  damages  arising  from  nuisances  produced  by  the 
operation  of  natural  causes.*®  This  has  been  held  though  the  cove- 
nantor was  a  tenant  of  the  lower  floor  of  the  building  only  and 
not  of  the  conductor  pipe  or  the  walk,  and  though  the  other  por- 
tions of  the  building  were  leased  to  other  persons.**  But  the  land- 
lord is  not  relieved  from  liability  by  a  covenant  to  yield  up  the  prop- 
erty in  good  tenantable  repair  since  this  covenant  does  not  impose 
upon  the  tenant  the  duty  of  keeping  the  premises  in  a  tenantable 
condition  during  the  term,  but  is  fulfilled  if  they  are  yielded  up  in 
that  condition  at  the  end  of  the  term.*®  The  landlord  is  liable  if 
he  agrees  to  make  all  necessary  repairs*  or  assumes  the  duty  to 
repair.*  So  if  the  tenancy  is  uncertain,  or  by  the  month,  or  the 
like,  and  the  owner  has  reserved  or  continuously  has  exercised  the 
right  to  repair,  and  has  had  his  attention  called  to  a  defect  in  a  coal 

Dalay  v.  Savage,  145  Mass.  38,  12  N.  Mass.  588,  102  N.  E.  908,  50  L.R.A. 

E.  841,  1  A.  S.  R.  429,  where  it  is  (N.S.)   300  and  note, 

said    that  the  landlord  will  be  liable  19.  Wixon  v.  Bruce,  187  Mass.  232, 

unless  the  tenant  has  agreed  to  put  the  72  N.  E.  978,  68  L.R.A.  248. 

premises  in  proper  repair.  20.  Hill  v.  Hayes,  199  Mass.  411,  8') . 

IS.  Note:   26  L.R.A.  201.  N.  E.  434,  18  L.R.A.(N.S.)  375. 

14.  Mitchell  v.  Brady,  124  Ky.  411,  1.  Lowell  v.  Spaulding,  4  CusL. 
99  S.  W.  266,  124  A.  S.  R.  408,  13  (Mass.)  277,  50  Am.  Dec.  775;  Kirbv 
L.RJL.(N.S.)  761.  V.   Boylston  Market  Ass'n,  14   Gray 

Note:  50  L.R.A.(N.S.)   313  et  seq.    (Mass.)    249,  74  Am.  Deo.  682  and 

15.  Calder  v.  Smalley,  66  la.  219,  note. 

23  N.  W.  638,  55  Am.  Rep.  270.  Notes:   50    L.R.A.(N.S.)     302;   12 

16.  Note:  26  L.R.A.  198.  Eng.  Rul.  Cas.  617. 

17.  West  Chicago  Masonic  Ass'n  v.  2.  Milford  v.  Holbrook,  9  Allen 
Cohn,  192  111.  210,  61  N.  E.  439,  &5  (Mass.)  17,  85  Am.  Dec.  735  and  note 
A.  S.  R.  327,  55  L.R.A.  235.  Note:  50  L.R.A.(N.S.)  309. 

18.  Cerchione    v.    Hunnewell,    215 
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hole  or  other  opening  in  the  walk,  or  in  the  covering  thereto,  and 
has  failed  to  repair  it,  he  is  not  relieved  from  liability  by  reason  of 
the  fact  that  the  premises  are  rented.*  Both  the  landlord  and  tenant 
are  liable  where  both  are  under  obligations  to  make  repairs  and  both 
are  guilty  of  negligence  in  that  respect.*  But  if  there  is  no  cove- 
nant by  either  the  tenant  or  the  landlord  to  repair,  so  that  it  is  the 
duty  of  the  tenant  to  do  so  if  the  defect  develops  after  he  has  taken 
possession,  he,  and  not  the  landlord  is  responsible.^ 

Responsibility  for  Acts  of  Independent  Contractor 

273.  Generally. — ^As  in  the  case  of  independent  contracts  in  gen- 
eral,* if  the  thing  contracted  to  be  done  involves,  as  a  direct  conse- 
quence, a  danger  which  the  owner  of  the  premises  or  the  municipal- 
ity is  bound  to  avoid  or  to  provide  against,  then  the  delegation  of 
the  work  to  an  independent  contractor  will  not  relieve  from  liability 
for  consequences  proximately  resulting  from  negligence  in  doing  the 
thing  thus  contracted  to  be  done.'  As  between  a  municipal  corpo- 
ration and  the  public,  the  duty  to  keep  the  streets  and  highways  in 
a  reasonably  safe  condition  for  travel  rests  primarily  on  the  corpora^ 
tion,  and  cannot  be  evaded  or  suspended  by  any  act  of  the  munic- 
ipality,® nor  can  it  be  delegated  to  another  so  as  to  relieve  the  munio- 
ipality  from  liability  for  injuries  resulting  from  its  breach.*  Nor 
is  the  liability  of  the  municipality  affected  by  the  fact  that  the  acci- 

3.  Note:  19  Ann.  Cas.  469.  65  L.R.A.  742;  Storrs  v.  Utica,  17  N. 

4.  Peoria  v.  Simpson,  110  HI.  294,  Y.  104,  72  Am.  Dec  437  and  note; 
51  Am.  Rep.  683..  Denning  v.  Terminal  Ry.  of  Buffalo, 

6.  Lowell    v.    Spauldin?,    4    Cash.  169  N.  Y.  1,  61  N.  E.  983,  88  A.  S. 

(Mass.)  277,  50  Am.  Dec.  775;  Fisher  R.  521;  Hawver  v.  Whalen,  49  Ohio 

V.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  St.  69,  29  N.  E.  1049,  14  L.R.A.  828 

422.  and  note;  Giaeoni  v.  Astoria,  60  Ore. 

Note:  60  L.R.A.(N.S.)  307.  12,  113  Pac.  855,  118  Pac.  180,  37 

6.  See  Independent  Contractors.  L.R.A.(N.S.)      1150;      Nashville     v. 

7.  Jacksonville  v.  Drew,  19  Fla.  106,  Brown,  9  Heisk.  (Tenn.)  1,  24  Ahl 
45  Am.  Rep.  5;  Nevins  v.  Peoria,  41  Rep.  289;  Wilson  v.  Wheeling,  19  W. 
III.  502,  89  Am.  Dee.  392;  Jefferson  v.  Va.  323,  42  Am.  Rep.  780;  Smith  v. 
Chapman,  127  111.  438,  20  N.  E.  33, 11  Milwaukee  Builders^  etc..  Exchange, 
A.  S.  R.  136 ;  Logansport  v.  Dicks,  70  91  Wis.  360,  64  N.  W.  1041,  51  A.  S. 
Ind.  65,  36  Am.  Rep.  166;  Anderson  R.  912,  30  L.R.A.  504. 

V.  Fleming,  160  Ind.  597,  67  N.  E.  443,       Notes:  27  Am.  Rep,  702;  17  A.  S. 
66  L.R.A.    119    and    note;    Hoff  v.  R.  735  et  seq.;  30  A.  S.  R.  411  el 
Shockley,  122  la.  720,  98  N.  W.  573,  seq.;  76  A.  S.  R.  422,  423;  20  L.R.A. 
101   A.   S.   R.   289,   64   L.R.A.   538;    (N.S.)  547  et  seq.;  11  Ann.  Cas.  433 
Rockport    V.    Rockport    Granite    Co.,  et  seq.;  Ann.  Cas.  1914A  71. 
177   Mass.   246,   58   N.   E.   1017,   51       8.  Anderson   v.   Fleming,  160   Ind. 
L.R.A.  779;   Hughes  v.  Detroit,  161  597,  67  N.  E.  443,  66  L.R.A.  119  and 
Mich.  283,  126  N.  W.  214,  137  A.  S.  note;  Drake  v.  Seattle,  30  Wash.  81, 
R.  504;  St.  Paul  v.  Seitz,  3  Minn.  297,  70  Pac.  231,  94  A.  S.  R.  844. 
74  Am.  Dec.  753  and  note;  Thomas  v.       9.  See  infra,  par.  290. 
Harrington,  72  N.  H.  45,  54  Atl.  285, 
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dent  occurs  before  the  work  is  accepted  by  it.**  In  some  jurisdic- 
tions the  rule  is  not  changed  by  the  mere  fact  that  the  statute  requires 
the  letting  of  contracts  for  public  work  to  the  lowest  bidder/*  though 
some  courts  hold  that  the  municipality  is  thereby  relieved  from  lia- 
bility.** By  the  weight  of  authority  a  municipality  is  not  relieved 
from  liability  for  injuries  received  by  travelers  as  a  result  of  the 
neglect  of  a  contractor  employed  by  it  to  do  work  involving  the 
placing  of  obstructions  or  the  making  of  excavations  in  the  street 
or  sidewalk,*'  as,  for  example,  for  injuries  resulting  from  a  failure 
properly  to  guard  such  an  excavation  or  obstruction,**  or  to  provide 
reasonably  safe  means  for  pedestrians  to  cross  it.**  This  is  true  even 
though  the  contract  imposes  on  the  contractor  the  duty  of  providing 
such  safeguards,**  and  provides  that  he  shall  be  liable  for  accidents 
occasioned  by  his  neglect.*'  A  municipality  has  been  held  liable  for 
injuries  to  a  pedestrian  who  falls  over  a  stone  placed  on  the  side- 
walk by  a  paving  contractor,*®  and  for  the  death  of  a  traveler  who 
is  killed  by  the  negligence  of  a  contractor  who  is  blasting  in  the 

10.  Turner  v.  Newbnrgh,  109  N.  Y.  437  and  note;  Pettengill  v.  Yonkere, 
301,  16  N.  E.  344,  4  A.  S.  R.  453.  116  N.  Y.  558,  22  N.  E.  1095,  15  A.  S. 

11.  Detroit  v.  Corey,  9  Mich.  165,  R.  442;  Deming  v.  Terminal  Ry.  of 
80  Am.  Dec.  78.  Buffalo,  169  N.  Y.  1,  61  N.  E.  983,  88 

Notes:   66  L.R.A.  131;  20  Ii.R.A.  A.  S.  R.  521;  Drake  v.  Seattle,  30 

(N.S.)  552.  Wash.  81,  70  Pae.  231,  94  A.  S.  R. 

12.  James  v.  San  Francisco,  6  Cal.  844;  Wilson  v.  Wheeling,  19  W.  Va. 
628,  65  Am.  Dec.  526.  323,  42  Am.  Rep.  780 ;  Hincks  v.  Mil- 
Notes:   66  L.R.A.  132;  20  L.R.A.  waukee,  46  Wis.  559, 1  N.  W.  230,  32 

(N.S.)  552;  16  Ann.  Cas.  439.  Am.  Rep.  735. 

13.  Buffalo  V.  HoUoway,  7  N.  Y.  Notfes:  66  Am.  Dec.  437;  17  A.  S. 
493,  57  Am.  Dec.  550;  Drake  v.  Se-  R.  735  et  seq.;  30  A.  S.  R.  411  et 
attle,  30  Wash.  81,  70  Pac.  231,  94  seq.;  19  L.R.A.(N.S.)  509;  20  LiLA. 

A.  S.  R.  844.  (N.S.)  548,  649,  672. 

Notes:  66  Am.  Dec.  437;  17  A.  8;  16.  Robertson  v.  Paducah,  146  Ky. 

B.  735  et  seq.;  20  LJl.A.(N.S.)  548  188,  142  S.  W.  370,  40  L.R.A.(N.S.) 
et  seq.  1163  and  note. 

14.  Jefferson  ▼•  Chapman,  127  HI.  16.  Anderson  v.  Fleming,  160  Ind. 
438,  20  N.  E.  33,  11  A.  S.  R.  136  and  597,  67  N.  E.  443,  66  L.R.A.  119  and 
note;  South  Bend  v.  Tamer,  156  Ind.  note;  Baltimore  v.  O'Donnell,  53  Md. 
418,  60  N.  E.  271,  83  A.  S.  R.  200,  54  110,  36  Am.  Rep.  395;  Detroit  v. 
L.R.A.  396;  Anderson  v.  Fleming,  160  Corey,  9  Mich.  165,  80  Am.  Dec.  78; 
Ind.  697,  67  N.  E.  443,  66  L.R.A.  119  Pettengill  v.  Yonkers,  116  N.  Y.  558, 
and  note;  Robertson  v.  Paducah,  146  22  N.  E.  1096, 15  A.  S.  R.  442;  Drake 
Ky.  188,  142  S.  W.  370,  40  L.R.A.  v.  Seattle,  30  Wash.  81,  70  Pac.  231, 
(N.S.)  1153  and  note;  Baltimore  v.  94  A.  S.  R.  844;  Wilson  v.  Wheeling, 
O'Donnell,  53  Md.  110,  36  Am.  Rep.  19  W.  Va.  323,  42  Am.  Rep.  780. 
395;  Woodman  v.  Metropolitan  R.  Notes:  17  A.  S.  R.  736,  737;  16 
Co.,  149  Mass.  336,  21  N.  E.  482,  14  Ann.  Cas.  434. 

A.  S.  R.  427,  4  L.R.A.  213;  Detroit  v.       17.  Detroit  v.  Corey,  9  Mich.  166, 
Gorey,  9  Mich.  165,  80  Am.  Dec.  78  80  Am.  Dec.  78;  Wilson  v.  Wheeling, 
and  note;  St.  Paul  v.  Seitz,  3  Minn.  19  W.  Va.  323,  42  Am.  Rep.  780. 
297,  74  Am.  Dec.  753  and  note;  Storrs       18.  McCormack  v.  Robin,  126  La^ 
▼.  Utica,  17  N.  Y.  104,  72  Am.  Dec.  594,  54  So.  779, 139  A.  S.  R.  549. 
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street  while  engaged  in  constructing  municipal  waterworks.**  The 
rule  is  often  applied  in  cases  where  excavations  are  made  or  obstruc- 
tions are  placed  in  highways  by  independent  contractors  employed 
by  private  individuals  or  corporations,  it  being  held  that  the  latter 
are  nevertheless  liable,*®  especially  where  there  has  been  a  violation 
of  a  duty  imposed  by  ordinance  or  statute.*  So,  the  fact  that  the 
work  is  being  done  by  an  independent  contractor  does  not  relieve 
an  abutting  owner  from  liability  for  an  injury  resulting  from  non- 
compliance with  an  ordinance  requiring  the  construction  of  a  cov- 
ered passageway  on  the  walk  adjoining  a  building  in  course  of  con- 
struction.* Nor,  as  a  rule,  does  it  relieve  a  railroad  company  •  or  an 
abutting  owner*  from  liability  for  injuries  resulting  from  a  failure 
properly  to  guard  excavations  lawfully  made  by  them  in  a  street, 
though  there  is  authority  to  the  contrary.*  The  municipality  may 
also  be  liable  though  the  injury  is  due  to  the  negligence  of  a  con- 
tractor employed  by  a  private  person.*  The  employer,  whether  an 
individual,'  or  a  municipality — ^is  liable  for  injuries  occurring  after 
the  acceptance  of  the  work,*  and  the  contractor  is  thereby  relieved.* 
274.  Obstructions  or  Defects  Collateral  to  Work. — ^If  the  obstruction 
or  defect  caused  or  created  in  the  street  is  purely  collateral  to  the 
work  contracted  to  be  done,  and  is  entirely  the  result  of  the  wrong- 
ful acts  of  the  contractor  or  his  workmen,  then  the  employer  is  not 

19.  Logansport  v.  Dick,  70  Ind.  65,  guard  and  light  an  excavation  in  a 
36  Am.  Rep.  166.  street,  is  said  in  Deming  v.  Terminal 

20.  Colgrove  v.  Smith,  102  Cal.  220,  Ry.  of  Buffalo,  169  N.  Y.  1,  61  N.  E. 
36  Pac.  411,  27  L.R.A.  590 ;  Scammon  983,  88  A.  S.  R.  521,  to  have  been 
V.  Chicago,  25  111.  424,  79  Am.  Dec.  overruled  in  Storrs  v.  Utica,  17  N.  Y. 
334    and    note;    Rock    v.    American  104,  72  Am.  Dec.  437. 

Const.  Co.,  120  La.  831,  45  So.  741,  1.  Woodman  v.  Metropolitan  R.  Co., 

14  L.R.A.(N.S.)  653;  Lowell  v.  Bos-  149  Mass.  335,  21  N.  E.  482,  14  A.  S. 

ton,  etc.,  Corp.,  23  Pick.  (Mass.)  24,  R.  427,  4  L.R.A.  213. 

34  Am.  Dec.  33;  Woodman  v.  Metro-  Notes:  66  L.R.A.  121  et  seq. 

politan  R.  Co.,  149  Mass.  335,  21  N.  2.  Smith    v.    MUwaukee    Builders', 

E.  482, 14  A.  S.  R.  427,  4  L.R.A.  213;  etc.,  Exchange,  91  Wis.  360,  64  N.  W. 

Rockport    V.    Rockport    Granite    Co.,  1041,  51  A.  S.  R.  912,  30  L.R.A.  504. 

177   Mass.   246,   58   N.   E.   1017,   51  3.  Deming  v.  Terminal  Ry.  of  Buf- 

L.R.A.  779 ;  Thomas  v.  Harrington,  72  falo,  169  N.  Y.  1,  61  N.  E.  983,  88 

N.  H.  45,  54  Atl.  285,  65  L.R.A.  742;  A.  S.  R.  521. 

Southern  R.  Co.  v.  Morey,  47  Ohio  St.  4.  Thomas  v.  Harrington,  72  N.  H. 

207,   24  N.   E.   269,   7   L.R.A.   701;  45,    54    Atl.    285,    65    L.R.A.    742; 

Hawver  v.  Whalen,  49  Ohio  St.  69,  29  Hawver  v.  Whalen,  49  Ohio  St,  69,  29 

N.  E.  1049,  14  L.R.A.  828  and  note.  N.  E.  1049,  14  L.R.A.  828. 

Notes :  80  Am.  Dec.  83 ;  76  A.  S.  R.  5.  See  infra,  par.  274. 

422,  423;  66  L.R.A.  134  et  seq;  11  6.  Note:  66  L.R.A.  132  et  seq. 

L.R.A.(N.S.)  994.  7.  McCrorey   v.   Thomas,   109   Va. 

Blake  v.  Ferris,  6  N.  Y.  48,  55  Am.  373,  63  S.  E.  1011,  17  Ann.  Cas.  378. 

Dee.  304  and  note,  which  holds  to  the  8.  Note:  16  Ann.  Cas.  438. 

contrary   in   regard   to   a   failuiv   to  9.  See  infra,  par.  276. 
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liable.^^  This  rule  has  been  applied  so  as  to  relieve  a  municipality 
from  liability  for  injuries  to  travelers  resulting  from  the  negligence 
of  a  contractor  engaged  in  blasting,^^  and  cutting  down  a  tree/^  and 
from  liability  for  the  act  of  one  from  whom  it  purchases  lumber  in 
wrongfully  piling  the  same  in  the  street.^*  It  has  also  been  applied 
so  as  to  relieve  an  abutting  owner  from  liability  for  injuries  to  trav- 
elers resulting  from  the  fall  of  a  brick  from  a  building  in  the  course 
of  construction  as  a  result  of  the  negligence  of  an  employe  of  an 
independent  contractor,**  and  from  liability  for  injuries  resulting 
from  the  act  of  a  coal  dealer  in  leaving  a  coal  hole  open  and  unguard- 
ed,** and  so  as  to  relieve  the  abutting  owner  *•  and  the  municipality 
from  liability  for  injuries  due  to  the  failure  properly  to  guard  exca- 
vating or  obstructions  made  or  placed  in  the  street  by  an  independ- 
ent contractor  employed  by  the  abutting  owner,*^  though  according 
to  the  weight  of  authority  both  the  municipality  and  the  abutting 
owner  are  liable  in  the  latter  case.*® 

275.  Effect  of  Control  of  Work  by  Employer  or  Contractor. — Gen- 
erally,  when  a  mimicipality  assumes  the  control  of  the  manner  of 
executing  a  public  improvement  in  a  city  street,  it  becomes  charge- 
able with  the  negligence  and  wrongful  acts  of  the  contractor  and  his 
employees  while  engaged  upon  the  work  so  directed  to  be  done.** 
But  the  mere  fact  that  the  contract  reserves  to  it  the  right  to  annul 

10.  Scammon   v.    Chicago,    25    HI.  change,  91  Wis.  360,  64  N.  W.  1041, 

424,  79  Am.  Dec.  334  and  note;  Nev-  51  A.  S.  R.  912,  30  L.R.A.  504. 

ins  V.  Peoria,  41  111.  502,  89  Am.  Dec.  Notes:  30  A.  S.  R.  412;  76  A.  S.  R. 

392;  Logansport  v.  Dick,  70  Ind.  65,  422,  423;  20  L.R.A.(N.S.)  549,  550; 

36  Am.  Rep.  166;  Anderson  v.  Flem-  16  Ann.  Cas.  436  et  seq. 

ing,  160  Ind.  597,  67  N.  £.  443,  66  11.  Blamb  v.  Kansas  City,  84  Mo. 

IaRJl.  119  and  note;  Hoff  v.  Shock-  112,  54  Am.  Rep.  87. 

ley,  122  la.  720,  98  N.  W.  573,  101  12.  Note:  16  Ann.  Cas.  837. 

A.  8.  R.  289,  64  L.R.A.  538;  Rockport  13.  Evansviile  v.  Senhenn,  151  Ind. 

▼.  Rockport  Granite  Co.,  177  Mass.  42,  47  N,  E.  634,  51  N.  E.  88,  68  A. 

246,  58  N.  E.  1017,  61  L.R.A.  779;  S.  R.  218,  41  L.R.A.  728. 

St.  Paul  V.  Seitz,  3  Minn.  297,  74  Am.  14.  Smith   v.   Milwaukee   Builders', 

Dee.  753  and  note;  Blumb  v.  Kansas  etc..  Exchange,  91  Wis.  360,  64  N.  W. 

City,  84  Mo.  112,  54  Am.  Rep.  87  and  1041,  51  A.  S.  R.  912,  30  L.R.A.  504. 

note;  Storra  v.  Utica,  17  N.  Y.  104,  15.  See  infra,  par.  359. 

72  Am.  Dec.  437  and  note;  Deming  v.  16.  Ryan  v.  Curran,  64  Ind.  345,  31 

Terminal  Ry.  of  Buffalo,  169  N.  Y.  Am.  Rep.  123;  Hoff  v.  Shockley,  122 

1,  61  N.  E.  983,  88  A.  S.  R.  251;  la.  720,  98  N.  W.  573,  101  A.  8.  R. 

Clark  V.  Pry,  8  Ohio  St.  358,  72  Am.  289,  64  L.R.A.  538. 

Dec.  590;  Southern  R,  Co.  v.  Morey,  17.  Susquehanna  Depot  v.  Simmons, 

47  Ohio   St.  207,  24  N.  E.   269,  7  112  Pa.  St.  384,  5  Atl.  434,  56  Am. 

L.R.A.   701;   Giaconi  v.   Astoria,   60  Rep.  317. 

Ore.  12,  113  Pac.  855,  118  Pac.  180,  18.  See  supra,  par.  272. 

37  L.B.A.(N.S.)  1150;  Harrison  v.  19.  St.  Paul  v.  Seitz,  3  Minn.  297, 
Collins,  86  Pa.  St.  153,  27  Am.  Rep.  74  Am.  Dec.  753  and  note. 

699  and  note;  Wilson  v.  Wheeling,  19       Notes:  20  L.R.A.(N.S.)  550  et  soq.; 
W.  Va.  323,  42  Am.  Rep.  780 ;  Smith  16  Ann.  Cas.  437,  438. 
▼.    Milwaukee    Builders^    etc.,    Ex- 
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the  contract  or  suspend  work  under  it,  at  any  time  during  its  progress^ 
whenever,  in  the  judgment  of  the  city  engineer,  there  is  good  reason 
for  doing  so,  or  requires  the  contractor  to  discharge  any  workman 
who  shall  disobey  any  direction  of  the  city  engineer,  as  to  the  work- 
manship, or  material  used,  will  not  impose  such  liability.*®  Usually 
the  municipality  is  not  relieved  from  liability  by  reason  of  the  fact 
that  the  street  was  in  the  exclusive  possession  of  the  contractor  if 
it  had  notice,  or  might  have  had  notice  by  the  exercise  of  proper 
oversight,  that  the  latter  had  acted  in  a  negligent  manner  and  left 
the  street  in  an  unsafe  and  dangerous  condition.^  It  has  been  held, 
however,  that  the  municipality  is  not  liable  for  the  negligence  of  a 
contractor  who  has  the  exclusive  control  or  charge  of  the  street,  and 
that  to  relieve  it  in  such  cases  the  {Occident  must  be  the  result  of 
the  negligence  of  the  contractor,  and  he  must  have  such  exclusive 
control  of  the  street  where  the  accident  occurs  as  to  authorize  him 
to  prohibit  the  use  of  it  by  the  public ;  that  the  municipality  remains 
responsible  if  it  retains  the  active  direction  and  control  of  the  work,* 
or  reserves  the  right  to  compel  the  contractor  to  keep  a  good,  safe, 
and  sufficient  roadway  on  some  part  of  the  street  open  at  all  times 
for  public  use  during  the  progress  of  the  work.* 

276.  Liability  of  Contractor. — One  who  contracts  to  do  work  in  a 
highway  is  bound  to  act  reasonably  and  with  due  regard  for  the 
rights  of  persons  lawfully  using  the  way,*  and  is  liable  for  injuries 
resulting  from  his  negligence  in  the  performance  of  the  work.*  The 
original  contractor  is  liable  for  injuries  due  to  the  failure  of  a  sub- 
contractor properly  to  guard  an  excavation  which  the  original  con- 
tractor has  not  obtained  authority  from  the  municipality  to  maka 
The  basis  of  his  liability  in  the  latter  case  is  his  own  wrongful  acl 
in  making  the  unauthorized  excavation,  and  not  the  negligence  of 
the  subcontractor  or  his  workman  in  performing  or  guarding  the 
work,  and  hence  he  is  liable  regardless  of  whether  the  injury  waa 
caused  by  their  negligence  or  not*    But  as  a  rule,  a  contractor  is 

20.  Blnmb  v.  Eamsas,  84  Mo.  112,  54  4.  Heinmiller  ▼•  Winston,  131  la. 
Am.  Rep.  87.  32,  107  N.  W.  1102, 117  A.  S.  E.  405, 

1.  South  Bend  v.  Turner,  156  IncL  6  L.R.A.(N.S.)   150. 

418,  60  N.  E.  271,  83  A.  S.  R.  200,  5.  Gay  v.  Engebretsen,  158  Cal.  21, 

54  L.R.A.  396.  109  Pac.  876, 139  A.  8.  R.  67;  Ander- 

2.  Norbeck  v.  Philadelphia,  224  Pa.  son  v.  Fleming,  160  Ind.  597,  67  N.  B. 
St.  30,  73  Atl.  179,  16  Amu  Cas.  430  443,  66  L.R.A.  119  and  note;  McCor- 
and  note.  mack  v.  Robin,  126  La.  594,  54  So. 

Note:  30  A.  S.  R.  412.  779,  139  A.  S.  R.  549;  Charles  Eneu 

3.  Norbeck  v.  Philadelphia,  224  Pa.  Johnson  Co.  v.  Philadelphia,  236  Pa. 
St.  30,  73  Atl.  179,  16  Ann.  Cas.  430  St.  510,  84  Atl.  1014,  Ann.  Cas.  1914A 
and  note;  Charles  Eneu  Johnson  Co.  68,  42  L.R.A.(N.S.)  512. 

Y.  Philadelphia,  236  Pa.  St.  510,  84       6.  Creed  v.  Hartman,  29  N.  T.  591, 
Atl.   1014,   Ann.   Cas.   1914A   68,  42  86  Am.  Dec.  341. 
L.R.A.(N.S.)  612. 
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not  liable  for  an  injury  to  the  property  or  person  of  one  not  a  party 
to  the  contract,  occurring  after  the  work  has  been  accepted  even 
though  the  injury  results  from  the  contractor's  failure  properly  to 
perform  his  contract.'  So,  a  contractor  employed  to  make  an  exca- 
vation in  the  public  street  is  not,  after  it  is  completed,  under  obliga- 
tion to  keep  up  barriers  and  lights  to  prevent  injuries  to  the  public. 
Such  obligation,  if  it  continues  to  exist,  must  be  assumed  by  the  person 
having  the  excavation  made.*  Persons  contracting  with  the  public 
authorities  to  keep  a  street  or  highway  in  repair  are  generally  liable 
for  injuries  residting  from  their  failure  to  do  so.* 

Knowledge  or  Notice  as  Affecting  Municipal  Liability 

277.  Necessity  of  Notice  Generally. — Generally,  in  order  to  render 
a  municipality  liable  for  injuries  resulting  from  defects  or  obstruc- 
tions in  streets  or  highways,  which  it  has  not  itself  created  or  author- 
ized, it  must  have  had  notice  thereof  for  a  sufficient  length  of  time 
before  the  accident  to  have  cured  the  defect  and  prevented  the 
injury.^®     This  rule  is  particularly  applicable  where  the  injuries 

7.  MeCrorey  ▼.  Thomas,  109  Va.  Ky.  L.  Rep.  492,  2  L.R.A.(N.S.)  481; 
373,  63  S.  E.  1011,  17  Ann.  Cas.  373.  American  Dist."  Tel.  Co.  v.   Oldham, 

8.  Cotter  v.  Lind^en,  106  Cal.  602,  148  Ky.  320,  146  S.  W.  764,  Ann. 
39  Pac.  950,  46  A.  S.  R.  255.  Cas.  1913E  376 ;  O'Neill  v.  New  Or- 

9.  See  supra,  par.  263.  leans,  30  La.  Ann.  220,  31  Am.  Rep. 

10.  Denver  v.  Dean,  10  Colo.  375,  221 ;  Cline  v.  Crescent  City  R.  Co.,  43 
16  Pac.  30,  3  A.  S.  R.  594;  Cunning-  La.  Ann.  327,  9  So.  122,  26  A.  S.  R, 
ham  V.  Denver,  23  Colo.  18,  45  Pac.  187;  French  v.  Brunswick,  21  Me.  29, 
356,  58  A.  S.  R.  212;  Sherwood  v.  38  Am.  Dec.  250;  Savage  v.  Bangor, 
District  of  Columbia,  3  Mackey  (D.  40  Me.  176,  63  Am.  Dec.  658;  Colley 
C.)  276,  51  Am.  Rep.  776;  James  v.  v.  Westhrook,  57  Me.  181,  2  Am.  Rep. 
Tampa,  52  Fla.  292,  42  So.  729,  11  30;  Magaha  v.  Hagerstown,  95  Md. 
Ann.  Cas.  510,  120  A.  S.  R.  203;  62,  51  Atl.  832,  93  A.  S.  R.  317;  Mil- 
Augusta  V.  Hafers,  61  Ga.  48,  34  Am.  ler  v.  United  R.,  etc.,  Co.,  108  Md.  84, 
Rep.  95;  Lewis  V.  Atlanta,  77  Ga.  756,  69  Atl.  636,  17  L.R.A.(N.S.)  978; 
4  A.  S.  R.  108;  Montezuma  v.  Wil-  Noyes  v.  Gardner,  147  Mass.  505,  18 
son,  82  Ga.  206,  9  S.  E.  17,  14  A.  S.  N.  E.  423,  1  L.R.A.  354;  Hayes  v. 
R.  150;  Eaton  v.  Weiser,  12  Idaho  544,  Hyde  Park,  153  Mass.  514,  27  N.  E. 
86  Pac.  541,  118  A.  S.  R.  225;  Miller  522,  12  L.R.A.  249;  Rochefort  v. 
V.  Mnllan,  17  Idaho  28,  104  Pac.  660,  Attleborou^h,  154  Mass.  140,  27  N.  E. 
19  Ann.  Cas.  1107;  Dooley  v.  SuUi-  1013,  26  A.  S.  R.  221  and  note;  Moore 
van,  112  Tnd.  451,  14  N.  E.  666,  2  A.  v.  Kenockee  Tp.,  75  Mich.  332,  42  N. 
S.  B.  2C9;  Evansville  v.  Senhenn,  151  W.  944,  4  L.R.A.  555;  Dundas  v. 
Ind.  42,  47  N.  E.  634,  51  N.  E.  88,  68  Lansing,  75  Mich.  499,  42  N.  W.  1011, 
A  S.  R.  218,  41  L.R.A.  728;  South  13  A.  S.  R.  457,  5  L.R.A.  143  and 
Bend  V.  Turner,  156  Ind.  418,  60  N.  E.  note;  Shigley  v.  Waseca,  106  Minn. 
271,  83  A.  S.  R.  200,  64  L.R.A.  396;  94,  118  N.  W.  259,  16  Ann.  Cas.  169, 
Frankfort  v.  Coleman,  19  Ind.  App.  19  L.R.A.(N.S.)  689;  Nesbitt  v. 
368,  49  N.  E.  474,  65  A.  S.  R.  412;  Greenville,  69  Miss.  22,  10  So.  452,  30 
Kansas  City  v.  Bradbury,  46  Kan.  381,  A.  S.  R.  521  and  note;  Russell  v.  Co- 
25  Pac.  889,  23  A.  S.  R.  731  and  note;  Inmbia,  74  Mo.  480,  41  Am.  Rep.  325; 
Covington  v.  Lee,  89  S.  W.  493,  28  Carrington  v.  St.  Louis,  89  Mo.  208, 
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result  from  the  defective  condition  of  a  building  on  private  property 
adjoining  a  street  or  highway.  Manifestly,  on  common  law  prin- 
ciples the  municipality  cannot,  in  such  a  case,  be  charged  with  any 
duty  of  abating  the  danger  if  it  has  not  been  charged  with  knowledge 
of  its  existence.^*  The  rule  requiring  notice  applies  also  where  the 
defect  or  obstruction  is  caused  by  the  continuing  act  of  a  third  per- 
son from  day  to  day.*'  But  where  the  statute  in  express  terms  imposes 
an  absolute  liability  upon  a  municipality  for  defects  or  obstructions 
in  its  streets,  the  question  of  notice  is  immaterial.*' 

278.  Defects  or   Obstructions  Created   by  Muiidcipality. — ^If  the 
original  wrong  is  that  of  the  corporation  itself,  and  is  of  such  a  nature 

1  8.  W.  240,  58  Am.  Rep.  108;  er  v.  Scranton  City,  151  Pa.  St.  241, 
Baufltian  v.  Young,  152  Mo.  317,  53  25  Atl.  36,  31  A.  S.  R.  757  and  note; 
S.  W.  921,  75  A.  S.  R.  462 ;  Reedy  v.  Frazier  v.  Butler,  172  Pa.  St.  407,  33 
St.  Louis  Brewing  Ass'n,  161  Mo.  523,  Atl.  691,  51  A,  S.  R.  739 ;  Duncan 
61  S.  W.  859,  53  L.R.A.  805;  Drake  v.  v.  Philadelphia,  173  Pa.  St.  650,  34 
Kansas  City,  190  Mo.  370,  88  S.  W.  Atl.  235,  51  A.  S.  R.  780;  New  Castle 
689, 109  A.  S.  R.  759 ;  Smart  v.  Kans-  v.  Kurtz,  210  Pa.  St.  183,  59  Ad.  989, 
as  City,  208  Mo.  162,  105  S.  W.  709,  105  A.  S.  R.  798,  1  Ann.  Cas.  943, 
123  A.  S.  R.  415,  13  Ann.  Cas.  932,  69  L.R.A.  488;  Morse  v.  Richmond, 
14  L.R.A.(N.S.)  565;  Benton  v.  St.  41  Vt.  435,  98  Am.  Dec.  600;  Gibson 
Louis,  217  Mo.  687, 118  S.  W.  418, 129  v.  Huntington,  38  W.  Va.  177,  18  S. 
A.  S.  R.  661;  Campbell  v.  Chillicothe,  E.  447,  45  A.  S.  R.  853,  22  L.R.A. 
239  Mo.  455, 144  S.  W.  408,  39  L.R.A.  561 ;  Goodnough  v.  Oshkosh,  24  Wis. 
(N.S.)  451;  Dougherty  v.  St.  Louis,  549,  1  Am.  Rep.  202;  Little  v.  Madi- 
251  Mo.  514, 158  S.  W.  326,  46  L.R.A.  son,  42  Wis.  643,  24  Am.  Rep.  435; 
(N.S.)  330  and  note;  Hubbard  v.  Con-  Loberg  v.  Amherst,  87  Wis.  634,  58 
cord,  35  N.  H.  52,  69  Am.  Dec.  520  N.  W.  1048,  41  A.  S.  R.  69. 
and  note;  6rif!in  v.  New  York,  9  N.  Notes:  7  Am.  Rep.  43,  44;  12  A.  S. 
Y.  456,  61  Am.  Dec.  700  and  note;  R.  753,  754;  14  A.  S.  R.  599;  5  L.R.A. 
Rehberg  v.  New  York,  91  N.  Y.  137,  255 ;  10  L.R.A.  180,  476,  738  et  seq. ; 
43  Am.  Rep.  657;  Turner  v.  New-  21  L.R.A.  267  et  seq.;  61  L.R.A.  583 
burgh,  109  N.  Y.  301,  16  N.  E.  344,  et  seq.;  2  L.R.A.(N.S.)  160  et  seq.; 
4  A.  S.  R.  453;  Farley  v.  New  York,  13  L.R.A.(N.S.)  1105  et  seq.,  1225  et 
152  N.  Y.  222,  46  N.  E.  506,  57  A.  S.  seq.,  1276  et  seq.;  20  L.R.A.(N.S.) 
R.  511;  Fox  V.  Manchester,  183  N.  Y.  689  et  seq.,  728  et  seq.;  39  L.R.A. 
141,  75  N.  E.  1116,  2  L.R.A.(N.S.)  (N.S.)  405  et  seq.;  43  L.R,A.(N.8,) 
474;  Cohen  v.  New  York,  204  N.  Y.  1117  et  seq.;  10  Ann.  Cas.  679  et  seq,; 
424,  97  N.  E.  866,  39  L.R.A.(N.S.)  Ann.  Cas.  1913A  691  et  seq.,  787  et 
985;  White  v.  New  Bern,  146  N.  C.  seq. 

447,  59  S.  E.  992,  125  A.  S.  R.  476,  11.  Mitchell  v.  Brady,  124  Ky.  411, 
13  L.R.A.(N.S.)  1166;  Chase  v.  Cleve-  99  S.  W.  266,  124  A.  S.  R.  408,  13 
land,  44  Ohio  St.  505,  9  N.  E.  225,  58  L.R.A.{N.S.)  751. 
Am.  Rep.  843;  Columbus  v.  Penrod,  12.  Drake  v.  Kansas  City,  190  Mo. 
73  Ohio  St.  209,  76  N.  E.  826,  112  A.  370,  88  S.  W.  689,  109  A.  S.  R.  759. 
S.  R.  716,  3  L.R.A.(N.S.)  386  and  13.  Gibson  v.  Huntington,  38  W. 
note;  Shawnee  v.  Sears,  39  Okla.  789,  Va.  177, 18  S.  E.  447,  45  A.  S.  R.  853, 
137  Pac.  107,  50  L.R.A.{N.S.)  885;  22  L.R.A.  561;  O'Hanlin  v.  Carter 
North  Manheim  Tp.  v.  Arnold,  119  Oil  Co.,  54  W.  Va.  510,  46  S.  E.  565, 
Pa.  St.  380,  13  Atl.  444,  4  A.  S.  R.  66  L.R.A.  893;  Campbell  v.  Elkins,  58 
650;  Bums  v.  Bradford,  137  Pa.  St.  W.  Va.  308,  52  S.  E.  220,  2  L.R.A. 
361,  20  Atl.  997, 11  L.R.A.  726;  Deck-    (N.S.)    159  and  note;  Vancouver  ▼. 
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that  it  endangers  the  safety  of  travelezs,  notice  need  not  be  shown.^^ 
Thus,  the  doctrine  of  notice  has  no  application  to  a  case  where  the 
city  itself  places  an  obstruction  in  the  street,^^  or  fails  properly  to 
guard  a  place  made  dangerous  by  its  own  act  or  that  of  its  employees,^^ 
though  where  it  has  once  properly  guarded  a  dangerous  defect  or 
excavation  and  such  guards  have  been  removed  without  its  consent 
or  knowledge,  it  cannot  be  held  for  an  injury  caused  thereby,  unless 
it  is  shown  that  it  had  notice  and  a  reasonable  time  in  which  to  replace 
them.^'  Notice  is  not  necessary  where  the  injury  is  due  to  the  fact 
that  the  street  was  so  negligently  constructed  as  to  render  it  danger^ 
0U8  for  public  travel,^^  or  liable  to  become  so,^'  or  where  the  circum- 
stances from  which  the  injury  results  arose  from  defects  inherent 
in  the  plan  of  construction  adopted,^^  or  where  the  municipality  has 
been  guilty  of  negligence  in  repairing  the  street,^  or  making  improve- 
ments therein.^  So  notice  need  not  be  shown  where  something  intrin- 
sically dangerous  ia  being  done  by  a  contractor  employed  by  the 
munidpalty  itself,*  or  by  a  property  owner  pursuant  to  its  order.* 
But  it  has  been  held  that  the  acts  of  a  property  owner  who  improves 
a  sidewalk  pursuant  to  a  municipal  ordinance  passed  under  statutory 
authority  cannot  be  regarded  as  those  of  the  municipality  so  as  to 
dispense  with  the  necessity  for  notice.^ 

Commings,  46  Can.  Sup.  Ct.  467,  A  Tin.   70  Pac.  231,  94  A.  S.  R.  844. 

Cas.  19iaA  685  and  note.  17.  Drake  v.  Seattle,  30  Wash.  81, 

Note:  20  L.R.A.(N.S.)   692.  70  Pac.  231,  94  A.  S.  R.  844. 

14.  Denver  v.  Dean,  10  Colo.  375,       18.  Denver  v.  Dean,  10  Colo.  375, 
16  Pae.  30,  3  A.  S.  R.  594;  Wabash  16  Pac.  30,  3. A.  S.  R.  594;  Monte- 
County  V.  Pearson,  120  Ind.  426,  22  zuma  v.  Wilson,  82  Gb.  206,  9  S.  E. 
N.  E.  134, 16  A*  S.  R.  325;  Evansville  17,  14  A.  S.  R.  150  and  note;  Wa- 
V.  Senhenn,  151  Ind.  42,  47  N.  E.  634,  bash  County  v.  Pearson,  120  Ind.  426, 
51   N.  E.  88,  68  A.   S.  R.   218,  41   22  N.  E.  134,  16  A.  S.  R.  325;  Corbin 
L.R.A.  728;  MUler  v.  United  R.,  etc.,  v.  Benton,  151  Ky.  483,  152  S.  W. 
Co.,   108    Md.    84,    69    Atl.    636,   17  241,  43  L.R.A.(N.S.)  591. 
L.R.A.(N.S.)    978;    Wilson    v.    Troy,       Note:  85  Am.  Dec.  346. 
135  N.  Y.  96,  32  N.  E.  44,  31  A.  S.  R.       19.  Note:  14  A.  S.  R.  152. 
817,  18  L.R.A.  449.  20.  Note:  31  A.  S.  R.  825. 

Notes:  7  Am.  Rep.  44;  20  L.R.A.       1.  Montezuma    v.    Wilson,    82    Ga. 
(N.S.)  701  et  seq.  206,  9  S.  E.  17,  14  A.  S.  R.  150. 

16.  EvansviDe  v.  Senhenn,  151  Ind.  2.  Dooley  v.  Sullivan,  112  Ind.  451, 
42,  47  N.  B.  634,  51  N.  E.  88,  68  A.  14  N.  E.  566,  2  A.  S.  R.  209, 
S.  R.  218,  41  L.R.A.  728;  Tepfer  v.  3.  Jefferson  v.  Chapman,  127  HI. 
Wichita,  90  Kan.  718,  136  Pac.  317,  438,  20  N.  E.  33,  11  A.  S.  R.  136. 
49  L.R.A.(N.S.)  844;  Corbin  v.  Notes:  66  L.R.A.  133;  20  L.R.A. 
Benton,  151  Ky.  483,  152  S.  W.  241,  (N.S.)  704  et  seq.;  16  Ann.  Cas.  434. 
43  L.R.A.(N.S.)  591;  Nesbitt  v.  See  supra,  par.  272  et  seq.,  as  to 
QreenviUe,  69  Miss.  22,  10  So.  452,  30  responsibility  for  acts  of  independent 
A.  S.  R.  521.  contractor. 

Notes:  103  A.  S.  R.  281  et  seq.  4.  Dooley  ▼.  Sullivan,  112  Ind.  451^ 

16.  Wilson  V.  Troy,  135  N.  Y.  96,  14  N.  E.  566,  2  A.  S.  R.  209. 
32  N.  E.  44,  31  A.  S.  R.  817, 18  L.R.A.       5.  Dooley  v.  SuUivan,  112  Ind.  461, 
449;  'Drake  v.  Seattle,  30  Wash.  81,  14  N.  E.  566,  2  A.  S.  R.  209. 
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279.  Granting  of  Permit  or  License  as  Notice. — Generally  no  notice 
is  necessary  where  the  municipality  authorizes  third  persons  to  place 
intrinsically  dangerous  obstructions  in  a  street,*  or  to  make  therein 
excavations  of  a  dangerous  character.'  Some  courts  hold  that  the 
municipality  is  chargeable  with  notice  where  it  issues  a  permit  to 
an  individual  to  store  building  material  in  the  street,*  While  others 
hold  the  contrary,  on  the  ground  that  such  a  permit  is  a  mere  regnla* 
tion  and  not  a  license  to  do  an  act  in  the  street  which  but  for  such 
license  would  be  illegal  or  a  nuisance.*  Where  the  injury  results  from 
the  negligent  mode  in  which  the  licensee  exercises  a  privilege  granted 
him,  there  must  be  some  showing  of  permission  to  use  or  acquiescence 
in  the  use  of  the  mode  after  notice  or  knowledge  on  the  part  of  the 
municipal  corporation.^* 

280.  Sufficiency  of  Knowledge  or  Notice  Generally. — Notice  may  be 
either  actual  or  constructive,  that  is,  it  may  arise  from  actual  knowl-* 
edge,  or  by  reason  of  a  failure  on  the  part  of  the  municipal  officers 

to  anticipate  defects  and  to  guard  against  them  by  a  sufficiently  fre- 
quent  inspection,*^    or   where   the   municipal   officers   might   have 

known  .of  the  defect  or  obstruction  by  the  exercise  of  reasonable 

diligence.**    But  the  knowledge  or  notice  required  must  relate  to 

6.  Nes^tt  V.  QreenvUle,  69  Miss.  Denver  v.  Dean,  10  Colo.  375, 16  Pac. 
22,  10  So.  452,  30  A.  S.  R.  521.  30,  3  A.  S.  R.  694;  Canningham  v. 

Notes:   66  L.R.A.  134;   19  L.R.A.  Denver,  23  Colo.  18,  45  Pac.  366,  58 

(N.S.)    523,  525.  A.  S.  R.  212;  Diamond  Rubber  Co.  v. 

7.  Van  Cleef  v.  Chicago,  240  111.  Harryman,  41  Colo.  415,  92  Pac.  922, 
318,  88  N.  E.  815,  130  A.  S.  R.  275,  15  L.R.A.(N.S.)  775;  Daytona  v.  Ed- 
23  L.R.A.(N.S.)  636;  Tepfer  v.  son,  46  Fla.  463,  34  So.  954,  4  Ann. 
Wichita,  90  Kan.  718,  136  Pac.  317,  Cas.  1000;  Augusta  v.  Hafers,  61  Ga. 
49  L.R.A.(N.6.)  844  and  note;  Russell  48,  34  Am.  Rep.  95;  Lewis  v.  Atlanta, 
V.  Columbia,  74  Mo.  480,  41  Am.  Rep.  77  Ga.  756,  4  A.  S.  R.  108;  Monte- 
326;  Drake  v.  Kansas  City,  190  Mo.  zuma  v.  Wilson,  82  Ga.  206,  9  S.  E. 
370,  88  S.  W.  689,  109  A.  S.  R.  759;  17,  14  A.  S.  R.  150;  Miller  v.  MuUan, 
Sutton  V.  Snohomish,  11  Wash.  24,  39  17  Idaho  28,  104  Pac  660,  19  Ann. 
Pac.  273,  48  A.  S.  R.  847;  Hayes  v.  Cas.  1107;  Chicago  v.  Major,  18  111. 
Seattle,  43  Wash.  500,  86  Pac.  862,  349,  68  Am.  Dec.  553;  Dooley  ▼.  Sal* 
117  A.  S.  R.  1062,  7  L.R.A.(N.S.)  livan,  112  Tnd.  451,  14  N.  E.  566,  2 
424.  A.  S.  R.  209;  EvansvUIe  v.  Senhenn, 

Notes:    66   L.R.A.   134;    7   L.R.A.  151  Tnd.  42,  47  N.  E.  634,  51  N.  E. 

(N.S.)  425;  20  L.R.A.(N.S.)  705.  88,  68  A.  S.  R.  218,  41  L.R.A.  728; 

8.  Notes:  3  L.R.A.(N.S.)  386  et  South  Bend  v.  Turner,  156  Ind.  418, 
seq.;  46  L.R.A.(N.S.)  332.  60  N.  E.  271,  83  A.  S.  R.  200,  64 

9.  Columbus  v.  Penrod,  73  Ohio  St.  L.R.A.  396;  Frankfort  v.  Coleman,  19 
209,  76  N.  E.  826,  112  A.  S.  R.  716,  Tnd.  App.  368,  49  N.  E.-474,  65  A.  S. 
3  L.R.A.(N.S.)  386  and  note.  R.  412;  Beviness  v.  Missouri  Valley, 

Note:  46  L.R.A.(N.S.)  332.  162  la.  720,  144  N.  W.  628,  51  LJI.A. 

10.  Notes:  66  L..R.A.  134;  19  L.R.A.  (N.S.)  218;  Kansas  City  v.  Bradbury, 
(N.6.)  524,  525.  45  Kan.  381,  25  Pac.  889,  23  A.  S.  R. 

11.  See  infra,  par.  286.  731;  Louisville  v.  Lenehan,  149  Ky. 
J  2.  Montgomery  v.  Conner,  155  Ala.  537,  149  S.  W.  932,  Ann.  Cas.  1914B 

422,  46  So.  761,  21  L..R.A.(N.S.)  951;   164;  Corbin  v.  Benton,  151  Ky..  483, 
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the  particular  defect  complained  of,  and  not  knowledge  or  notice 
of  other  defects,  which,  although  they  are  shown  to  exist  to  the  knowl- 

152  S.  W.  241,  43  L.R.A.(N.S.)  591;  129  A.  S.  R.  561;  Campbell  v.  Chilli- 

Covington  v.  Lee,  89  S.  W.  493,  28  cothe,  239  Mo.  455,  144  S.  W.  408, 

Ky.  L.  Rep.  492,  2  L.R.A.(N.S.)  481;  39   L.R.A.(N.S.)    451;    Dougherty   v. 

O'Neil  V.  New  Orleans,  30  La.  Ann.  St.  Louis,  251  Mo.  514,  158  S.   W. 

220,  31  Am.  Rep.  221;  Cline  v.  Cres-  326,  46  L.R.A.(N.S.)   330  and  note; 

€ent  City  R.  Co.,  43  La.  Ann.  327,  ft  Sheets  v.  MeCook,  95  Neb.  139,  145 

So.  122,  26  A-  S.  R.  187;  Savage  v.  N.    W.    252,    51    L.R.A.(N.S.)    321; 

Bangor,  40  Me.  176,  63  Am.  Dec.  658 ;  Hubbard  v.  Concord,  35  N.  H.  52,  69 

Holt  V.  Penobscot,  56  Me.  15,  96  Am.  Am.  Dec.  520  and  note;  Requa  v.  Ro- 

Dec   429;    Colley   v.   Westbrook,   67  Chester,  45  N.  Y.  129,  6  Am.  Rep.  52; 

Me.  181,  2  Am.  Rep.  30;  Magaha  v.  Rehberg  v.  New  York,  91  N.  Y.  137, 

Hagerstown,  95  Md.  62,  61  Atl.  832,  43  Am.  Rep.  657;  Kunz  v.  Tray,  104 

93  A.  S.  R.  317;  MUler  v.  United  Ry.,  N.  Y.  344,  10  N.  E.  442,  58  Am.  Rep. 

etc.,  Co.,  108  Md.  84,  69  Atl.  636,  17  508;  Turner  v.  Newburgh,  109  N.  Y. 

L.R.A.(N.S.)  978;  Reed  v.  Northfield,  301,  16  N.  E.  344,  4  A.  S.  R.  453; 

13  Pick.  (Mass.)  94,  23  Am.  Dec.  662  Pettengill  v.  Yonkers,  116  N.  Y.  558, 

and    note;    Noyes    v.    Gardner,    147  22  N.  E.  1095,  15  A.  S.  R.  442;  Far- 

Maas.  505, 18  N.  E.  423, 1  L.R.A.  354;  ley  v.  New  York,  152  N.  Y.  222,  46 

Hayes  v.  Hyde  Park,  153  Mass.  514,  N.  E.  506,  67  A.  S.  R.  611;  White  v. 

27  N.  E.  522,  12  L.R.A.  249;  Roche-  New  Bern,  146  N.  C.  447,  59  S.  E. 

fort  V.  Attleborough,  154  Mass.  140,  992,   125    A.    S.   R.   476,   13   L.R.A. 

27  N.  E.  1013,  26  A.  S.  R.  221;  Moore  (N.S.)  1166;  Jackson  v.  Grand  Forks, 

V.  Kenockfee  Tp.,  75  Mich.  332,  42  N.  24  N.   D.   601,  140  N.   W.   718,   45 

W.   944,  4   L.R.A.   555;    Dundas   v.  L.R.A.(N.S.)  75;  Chase  v.  Cleveland, 

Lansing,  75  Mich.  499,  42  N.  W.  1011,  44  Ohio  St.  505,  9  N.  E.  225,  58  Am. 

13  A.  S.  R.  457,  6  L.R.A.  143  and  Rep.   843;    Columbus   v.   Penrod,   73 

note;  Allen  v.  West  Bay  City,  140  Ohio  St.  209,  76  N.  E.  826,  112  A.  S. 

Mich.  Ill,  103  N.  W.  614,  6  Ann.  Cas.  R.  716,  3  L.R.A.(N.S.)  386;  Shawnee 

35;  Hughes  v.  Detroit,  161  Mich.  283,  v.  Sears,  39  Okla.  789,  137  Pac.  107, 

126  N.  W.  214,  137  A.  S.  R.  504;  50  L.R.A. (N.S.)  885;  Purcell  v.  Stub- 

Schigley  v.  Waseca,  106  Minn.  94, 118  blefield,  41  Okla.  562, 139  Pac.  290,  51 

N.    W.   269,   16   Ann.    Cas.   169,   19  L.R.A.(N.S.)     1077;    McLaughlin    v. 

L.R.A.(N.S.)  689;  Whitfield  v.  Meri-  Corry,  77  Pa.  St.  109,  18  Am.  Rep. 

dian,  66  Miss.  570,  6  So.  244, 14  A.'S.  432;  North  Manheim  Tp.  v.  Arnold, 

R.    596,    4    L.R.A.    834;    Nesbitt    v.  119  Pa.  St.  380,  13  Atl.  444,  4  A.  S. 

Greenville,  69  Miss.  22,  10  So.  452,  30  R.  650 ;  Bums  v.  Bradford,  137  Pa. 

A.  S.  R.  521;  Russell  v.  Columbia,  74  St.  361,  20  Atl.  997,  11  L.R.A.  726; 

Mo.  480,  41  Am.  Rep.  325 ;  Carring-  Frazier  v.  Butler,  172  Pa.  St.  407,  33 

ton  y.  St.  Louis,  89  Mo.  208,  1  S.  W.  Atl.  691,  51  A.  S.  R.  739;  Duncan  v. 

240,    58    Am.    Rep.    108;    Maus    v.  Philadelphia,  173  Pa.  St.  550,  34  AU. 

Springfield,  101  Mo.  613,  14  S.  W.  235,  51  A.  S.  R.  780;  New  CasUe  v. 

630,  20  A.   S.  R.   634;   Baustian  v.  Kurtz,  210  Pa.  St.  183,  59  Atl.  989, 

Young,  162  Mo.  317,  53  S.  W.  921,  75  105  A.  S.  R.  798,  1  Ann.  Cas.  943,  69 

A.    S.   R.   462;   Reedy   v.   St.   Louis  L.R.A.  488;  Holbert  v.  Philadelphia, 

Brewing  Ass'n,  161  Mo.  623,  61   S.  221  Pa.  St.  266,  70  AtL  746,  20  L.R.A. 

W.   859,   53   L.R.A.   805;    Drake   v.  (N.S.)  201;  Norbeck  v.  Philadelphia, 

Kansas  City,  190  Mo.  370,  88  S.  W.  224  Pa.  St.  30,  73  Atl.  179,  16  Ann. 

€89,   109   A.    S.    R.   759;    Smart   v.  Cas.  430;  Morse  v.  Richmond,  41  Vt. 

Kansas  City,  208  Mo.  162,  105  S.  W.  435,  98  Am.  Dec.  600 ;  Sutton  v.  Sno- 

709,  123  A.  S.  R    415,  13  Ann.  Cas.  homish,  11  Wash.  24,  39  Pac.  273,  48 

932,  14  L.R.A.(N.S.)  565;  Benton  v.  A.  S.  R.  847  and  note;  Lorence  v.  El- 

St.  Louis,  217  Mo.  687, 118  S.  W.  418,  lensburgh,  13  Wash.  341,  43  Pac.  20^ 
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edge  of  the  city,  did  not  occasion  the  injury  alleged.^'  So  notice 
of  the  defective  condition  of  the  street  generally  in  a  particular  vicin- 
ity, without  notice  of  any  particular  defect,  is  generally  deemed  insuffi- 
cient,^^ though  notice  may  be  imputed  if  the  particular  defect  or 
condition  is  of  the  same  character  as  the  general  one  or  so  related 
to  it  as  to  be  a  usual  concomitant,^^  and  usually  the  generally  bad 
or  dangerous  condition  of  the  street  in  the  vicinity  of  the  accident 
may  be  given  in  evidence.**  A  notice  given  by  a  municipal  corpo- 
ration to  an  abutting  owner  to  repair  a  sidewalk  is  not,  as  a  matter 
of  law,  an  admission  of  the  existenc^e  of  another  defect  diffeinent  in 
character  from  the  one  directed  to  be  repaired,  or  of  one  having  no 
necessary  connection  therewith.*'  Nor  is  the  mere  presence  on  the 
side  of  the  highway  of  building  material  placed  there  by  an  abutting 
owner  notice  to  the  athorities  that  the  owner  is  exceeding  his  prima 
facie  right  as  an  abutter.*^  But  notice  of  intention  to  place  heating 
apparatus  under  a  sidewalk,  while  not  notice  that  it  has  been  done, 
is  such  notice  as  emphasizes  the  duty  of  inspection  to  discover  if  it 
is  really  done.**  Generally,  notice  to  a  citizen  is  not  notice  to  the 
corporation,*®  though  notice  to  an  inhabitant  of  a  town  is  regarded 
as  notice  to  the  town  in  some  states.* 

281.  Notice  of  Latent  Defects. — ^Aside  from  cases  where  tiiere  is  a 
duty  to  anticipate  and  prevent  certain  defects,*  the  term  ''means  of 
knowledge"  applies  only  to  visible  defects  or  obstructions,  which  are 

52  A.  S.  R.  42;  Beall  v.  Seattle,  28  5  L.R.A.  143;  Shelby  v.  Qagett^  46 

Wash.  693,  69  Pac.  12,  92  A.  S.  R.  Ohio  St  549,  22  N.  E.  407,  6  L.R.A. 

892,  61  L.R.A.  583  and  note;  Blank-  606. 

enship  v.  King  County,  68  Wash.  84,  Note:  10  L.R.A.  738. 

122  Pac.  616,  40  L.R.A.(N.S.)   182;  16.  McConndl  v.  Osage,  80  Ta.  293, 

Gibson  v.  Huntington,  38  W.  Va.  177,  46  N.  W.  550,  8  L.R.A.  778;  Campbell 

18  S.  E.  447,  45  A.  S.  R.  853,  22  v.  Chillicothe,  239  Mo.  465, 144  S.  W. 

L*R.A.  561;   Goodnough  v.  Oshkosh,  408,  39  L.R.A.(N.S.)  451;  Shelby  v. 

24  Wis.  649,  1  Am.  Rep.  202.  Clagett,  46  Ohio  St.  649,  22  N.  E. 

Notes:  7  Am.  Rep.  43,  44;  10  A.  S.  407,  6  L.R.A.  606;  Weisenberg  v.  Ap- 

R.  537;  12  A.  S.  R.  753,  764;  103  A.  pleton,  26  Wis.  66,  7  Am.  Rep.  89. 

S.  R.  280  et  seq.;  5  L.R.A.  145,  146;  Note:  20  L.R.A.(N.S.)   717  et  seq. 

10  L.R.A.  476,  738,  739;  15  L.R.A.  16.  Notes:  5  L.RA.  146;  20  L.R.A. 

366;  21  L.R.A.  267  et  seq.;  61  L.R.A.  (N.S.)  717  et  seq. 

583  et  seq.;  13  L.R.A.(N.S.)  1105  et  17.  Shelby  v.  Clagett,  46  Ohio  St. 

seq.,  1225  et  seq.;   20   L.R.A.(N.S.)  549,  22  N.  E.  407,  6  LJI.A.  606. 

689  et  seq.,  694  et  seq.;   43  L.R.A.  18.  Loberg  v.  Amherst,  87  Wis.  634, 

(N.S.)  1117  et  seq.;  10  Ann.  Cas.  679  68  N.  W.  1048,  41  A.  S.  R.  69. 

et  seq.;  Ann.  Cas.  1913A  697  et  seq.;  19.  Beall  v.  Seattle,  28  Wash.  593, 

Ann.  Cas.  1913C  1069.  69  Pac.  12,  92  A.  S.  R.  892,  61  L.R.A. 

See  generally.  Negligence;  Notice.  583. 

13.  Dundas    v.    Lansing,    75.  Mich.  20.  Notes:  7  Am.  Rep.  44;  6  L.R.A. 
499,  42  N.  W.  1011,  13  A.  S.  R.  467,  146;  10  L.R.A.  738. 

6  L.R.A.  143.  1.  French  v.  Brunswick,  21  Me.  29, 

Note:  30  A.  S.  R.  625.  38  Am.  Dee.  260. 

14.  Dundas    v.    Lansing,    75    Mich.  Note:  13  L.R.A.(N.S.)  1225. 
499,  42  N.  W.  1011,  13  A.  S.  R.  457,  2.  See  infra,  par.  286. 
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open,  notorious  and  observable  by  all,  and  does  not  include  latent 
defects.'  It  has  been  held  that  it  must  be  so  notorious  as  to  be  evident 
to  all  passers,  and  that  a  defect  which  is  discovered  by  only  one  of  a 
thousand  or  more  persons  who  pass  it  in  the  ordinary  pursuit  of  busi- 
ness or  pleasure,  is  not  notorious  or  such  as  the  municipality  is  bound 
to  take  notice  of>  Nor,  ordinarily,  should  notice  be  imputed  where 
the  defects  are  of  recent  origin,^  particularly  where  they  are  con- 
cealed.^ But  it  cannot  properly  be  said  that  the  test  is  whether  or 
not  the  defect  was  of  such  a  character  that  it  could  have  been  dis- 
covered by  persons  exercising  ordinary  care  and  prudence  while  using 
the  street,  since  it  is  no  part  of  their  duty  to  look  for  .latent  defects 
but  rather  that  of  the  city  and  its  officers.^  It  has  been  held  that  evi- 
dence that  a  sidewalk  on  one  of  the  principal  streets  of  a  town  was 
passed  over  daily  by  one  of  the  selectmen,  that  for  some  time  it  had 
been  in  a  bad  condition,  and  that  several  of  the  planks  composing  it 
were  rotten  and  decayed,  was  sufficient  to  take  the  case  to  the  jury 
and  to  permit  them  to  infer  that  the  proper  officers  of  the  town  knew, 
or  with  reasonable  diligence  might  have  known,  its  condition,  although 
no  one  had  previously  noticed  the  rottenness  of  the  particular  plank 
the  breaking  of  which  caused  the  injury.'  But  it  has  been  held  that 
where  the  jury  were  not  from  the  vicinage  and  were  not  of  a  class  of 
men  familiar  with  the  duties  of  city  officers,  it  was  error  to  permit 
them  to  draw  the  inference  of  notice  from  consideration  of  the  care 
that  would  be  exercised  by  the  city's  "proper  officers  having  charge  of 
keeping  its  streets  in  repair"  there  being  no  evidence  on  that  point.' 
282.  Statutes  Requiring  Actual  or  Written  Notice. — Statutes  and 
charters  sometimes  provide  that  municipal  or  quasi  municipal  cor- 
porations shall  not  be  held  liable  for  injuries  due  to  defects  in  streets 
and  highways  unless  they  shall  have  had  actual  notice  of  such  defects 
for  a  specified  time  before  the  occurrence  of  the  injury,*'  and  in  some 

3.  Demer  ▼.  Dean,  10  Colo.  375,  16  7.  Drake  v.  Kansas  City,  190  Mo. 
Pac.  30,  3  A.  S.  R.  594;  Miller  v.  370,  88  S.  W.  689,  109  A.  S.  R.  759. 
United  R.,  etc.,  Co.,  108  Md.  84,  69   See  also  infra,  par.  286. 

Ati.  636,  17  L.R.A.(N.S.)  978.  8.  Noyes  v.  Gardner,  147  Mass.  505, 

Notes:  5  L.RJl.  146,  146;  2  L.R.A.  18  N.  E.  423,  1  L.R.A.  354. 

(N.S.)  160  et  seq.;  13  L.R.A.(N.S.)  9.  Reedy  v.  St.  Louis  Brewing  Ass'n, 

1246  et  seq.  161  Mo.  523,  61  S.  W.  859,  53  L.R.A. 

4.  Bums  V.  Bradford,  137  Pa.  St.  805. 

361,  20  AtL  997,  U  L.R.A.  726.  10.  Milton  v.  Bangor  R.,  etc.,  Co., 

5.  Beimess  v.  Missouri  VaUey,  162  103  Me.  218,  68  AtL  826,  126  A.  S.  R. 
la.  720,  144  N.  W.  628,  51  L.R.A.  293,  15  L.R.A.(N.S.)  203;  Schigley 
(N.S.)  218;  Louisville  v.  Lcnehan,  149  v.  Waseca,  106  Minn.  94,  118  N.  W. 
Ky.  537,  149  S.  W.  932,  Ann.  Cas.  259,  16  Ann.  Cas.  169  and  note,  19 
1914B   164;    Corbin   ▼.   Benton,   151  L.R.A.(N.S.)  689. 

Ky.  483,  152  S.  W.  241,  43  L.R.A.       Notes:  103  A.  S.  R.  281;  10  L.R.A. 
(N.S.)   591.  476;  13  L.R.A.(N.S.)  1225  et  seq.;  20 

6.  Corbin  ▼.  Benton,  151  Ey.  483,  L.R.A.(N.S.)  692  et  seq.;  Ann.  Cas. 
162  S.  W.  241,  43  Lit  A.  (N.S.)  691.  1913A  692  et  seq. 
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instances  such  noti6e  is  required  to  be  in  writing.**  Such  provisions 
are  generally  upheld  as  constitutional  *•  on  the  ground  that  the  legis- 
lature may  deny  a  right  of  action  altogether  in  such  cases,  and  may 
therefore  impose  such  conditions  thereon  as  it  sees  fit.**  And  they 
do  not  violate  a  provision  of  a  constitutional  bill  of  rights  guar- 
anteeing to  every  person  a  remedy  for  any  injury  done  to  him  in  his 
lands,  goods,  person,  or  reputation.**  It  has  also  been  held  that  the 
legislature,  by  a  local  act,  may  provide  for  written  notice  in  the  case  of 
a  particular  municipality,  though  the  general  law  of  the  state  imposes 
liability  on  all  municipalities  for  a  negligent  failure  to  keep  their 
thoroughfares  in  repair,**  and  that  such  a  provision  may  properly 
be  placed  in  a  home-rule  charter  enacted  under  legislative  and  con- 
stitutional authority.**  The  purpose  of  requiring  written  notice  is  to 
enable  the  municipality  to  prevent  accidents  by  repairing  or  guarding 
the  defect.*'  Provisions  requiring  actual  or  written  notice  are  gen- 
erally held  not  to  apply  where  the  defects  are  due  to  the  negligence 
of  the  municipal  authorities,  even  though  they  are  general  in  their 
terms,**  and  it  has  been  said  to  be  at  least  doubtful  whether  the  legis- 
latiure  could  make  them  applicable  under  such  circumstances.**  A 
provision  requiring  written  notice  in  order  to  hold  a  particular  officer 
liable  has  been  held  not  to  apply  to  a  city  to  whom  the  duties  pertain- 
ing to  highways  exercised  by  such  officer  are  subsequently  trans- 
ferred.** Such  provisions  do  not  apply  to  an  action  brought  by  an 
abutting  owner  against  an  individual  or  private  corporation  to  recover 

11.  Schigley  ▼.  Waseca,  106  Minn.  79  N.  E.  863,  11  L.R.A.(N.S.)  391 
94,  118  N.  W.  259,  16  Ann.  Cas.  169  and  note. 

and  note,  19  L.R.A.(N.S.)  689;  Tewks-      14.  Schigley  v.  Waseca,  106  Minn, 
bury  V.  Lincoln,  84  Neb.  571,  121  N.  94,  118  N.  W.  259,  16  Ann.  Cas,  169 
W.  994,23L.R.A.(N.S.)  282  and  note;  and  note,  19  L.R.A.(N.S.)  689. 
Updike  v.  Omaha,  87  Neb.  228,  127  N.       Note:  11  L.RA..(N.S.)  391. 
W,  229,  30  L.R.A.(N.S.)   589;  Mac-       And  see  supra,  par.  26a-261. 
Mullen  v.  Middletown,  187  N.  Y.  37,       15.  Note:  16  Ann.  Cas.  173.     Sea 
79  N.  E.  863,  11  L.RA.(N.S.)    391  generally.  Constitutional  Law,  voL 
and  note.  6,  pp.  417-418. 

Notes:  20  L.R.A.(N.S.)  694;  Ann.  16.  Schigley  v.  Waseca,  106  Minn 
Cas.  1913A  692  et  seq.  ?4,  118  N.  W.  259,  16  Ann.  Cas.  169. 

12.  Schigley  v.  Waseca,  106  Minn.  19  ]LR.A.(N.S.)  689. 

94,  118  N.  W.  259,  16  Ann.  Cas.  169  ^gj V^^^'  30°'lR A In S  )  SS' 
and  note,  19  L.R.A.(N.S.)  689;  Mac-  lo^m  it  '  L.K.A.(N.b.)  589. 
TUT  11      J  'Kf:AA\^4-^JL    1Q7  XT  V    Q7        1^.  TewksbuTy  v.  Lincoln,  84  Neb. 

^""li^  iA^  if?  p^\>?q^^qT'  a  571,  121  N.  W.  994,  23  L.R.A.(N.S.) 
79N.E.S63,11L.R.A.(N.S.)  391  and  282  and  note;  Updike  v.  Omaha,  87 

»<^*®-  Neb.  228,  127  N.  W.  229,  30  L.R.A 

Notes:  20  L.R.A.(N.S.)   693;  Ann.    (N.S.)   589. 

Cas.  1913 A  693.  Note:  Ann.  Cas.  1913A  696. 

13.  Schigley  v.  Waseca,  106  Minn.  19.  Updike  v.  Omaha,  87  Neb.  228, 
94,  118  N.  W.  259,  16  Ann.  Cas.  169  127  N.  W.  229,  30  LJl.A.(N.S.)  589. 
and  note,  19  LR.A.(N.S.)  689;  Mac-  20.  Collins  v.  Council  Bluffa,  32  la. 
Mullen  V.  Middletown,  187  N.  Y.  37,  324,  7  Am.  Rep.  200. 
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damages  resulting  from  the  obstruction  of  the  street  or  highway  in 
front  of  his  premises.*  When  required,  the  giving  of  such  notice  is 
a  condition  precedent  to  recovery.*  It  need  not,  of  course,  have  been 
given  by  the  injured  party .•  Some  courts  hold  that  written  notice 
may  be  waived,  and  it  has  been  held  that  the  fact  that  the  city  knew 
of  the  condition  of  the  street  and  recognized  its  duty  to  remedy  it, 
and  attempted,  however  ineffectively,  to  do  so,  is  equivalent  to  notice, 
and  amounts  to  a  waiver  of  notice,  so  that  the  city  cannot  afterwards 
say  it  had  no  notice  of  the  defect.^  A  notice  once  given  to  a  proper 
officer  is  defective  until  the  defect  is  remedied.' 

283.  Notice  to  Municipal  Officers  or  Employees. — ^Whether  knowl- 
edge of  an  obstruction  or  defect  in  a  highway  on  the  part  of  a  munici- 
pal officer  or  employee  is  to  be  deemed  the  knowledge  of  the 
municipality,  depends  on  whether  or  not  the  officer  or  employee  has 
any  duty  to  perform  in  regard  to  its  removal,  which  is  to  be  determined 
by  construction  of  the  statute  or  ordinance  prescribing  his  duties.* 
Generally,  if  he  has  any  such  duty  then  his  knowledge  is  regarded  as 
that  of  the  municipality,'  otherwise  not.®  The  notice  imputed  to  the 
municipality  in  such  cases  is  actual  rather  than  constructive,^  and 
this  is  equally  true  if  the  knowledge  of  the  officer  is  not  acquired  in 
the  line  of  his  official  employment,  but  is  communicated  by  him  to 
some  officer  charged  with  the  duty  of  repairing  such  defects,  or  caus- 
ing them  to  be  repaired.  The  municipality  is  not  charged  with  any 
notice^  either  actual  or  constructive,  by  reason  of  the  fact  that  the 
officer  repeats  the  information  to  private  citizens,  or  to  other  officials, 

1.  Enapp,  etc.,  Mfg.  Co.  v.  New  Atlanta,  77  Ga.  756,  4  A.  S.  R.  108  j 
York,  etc.,  R,  Co.,  76  Conn.  311,  56  Kansas  City  v.  Bradbury,  45  Kan.  381, 
AU.  612,  100  A.  S.  R.  994.  25  Pac.  889,  23  A.  S.  R.  731 ;  Louis- 

2.  Schigley  v.  Waseca,  106  Minn,  ville  v.  Lenehan,  149  Ky.  537,  149  S. 
94,  118  N.  W.  259,  16  Ann.  Cas.  169  W.  932,  Ann.  Cas.  1914B  164;  Moore 
and  note,  19  L.R.A.(N.S.)  689;  Mac-  v.  Kenockee  Tp.,  75  Mich.  332,  42  N. 
Mullen  V.  Middletown,  187  N.  Y.  37,  W.  944,4  L.R.A.  555;  Dundas  v.  Lans- 
79  N.  E.  863,  11  L.R.A.(N.S.)  391  ing,  75  Mich.  499,  42  N.  W.  1011,  13 
and  note.  A.  S.  R.  457,  5  L.R.A.  143  and  note; 

Notes:  103  A.  S.  R.  281;'  13  L.R.A.  Cleveland  v.  Payne,  72  Ohio  St.  347, 

(N.S.)  1225  et  seq.;  Ann.  Cas.  1913A  74  N.  E.  177,  70  L.R.A.  841. 

692  et  seq.  Notes:  13  L.R.A. (N.S.)  1225  et  acq.; 

8.  Schigley  v.  Waseca,  106  Minn.  20  L.R.A.(N.S.)   694  et  seq. 

94,  118  N.  W.  259,  16  Ann.  Cas.  169,  8.  Louisville  v.   Lenehan,   149   Ky. 

19  L.R.A.(N.S.)  689.  537,  149  S.  W.  932,  Ann.  Cas.  1914B 

Note:  Ann.  Cas.  1913 A  694.  164;  Cleveland  v.  Payne,  72  Ohio  St. 

4.  Updike  v.  Omaha,  87  Neb.  228,  347,  74  N.  E.  177,  70  L.R.A.  841. 
127  N.  W.  229,  30  L.R.A.(N.S.)  589.  Notes:  13  L.R.A.(N.S.)  1225  et  seq.; 

5.  Note:  Ann.  Cas.  1913 A  694.  20  L.R.A. (N.S.)   695  et  seq. 

6.  Denver  v.  Dean,  10  Colo.  375,  16  9.  Denver  v.  Dean,  10  Colo.  375,  16 
Pac.  30,  3  A.  S.  R.  594.  Pac.  30,  3  A.  S.  R.  594. 

7.  Denver  v.  Dean,  10  Colo.  375,  16  Note:  20  L.R.A.(N.S.)  694  et  seq. 
Pac.  30,  3  A.  8.  R.  594;  Lewis  v. 
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whose  duties,  like  his,  in  no  way  relate  to  the  matter.**  Notice  to  the 
municipality  may  be  imputed  from  notice  to  a  street  overseer  ^*  or 
commissioner,**  or  to  a  superintendent  of  streets,**  but  the  contrary 
has  been  held  as  to  notice  to  a  city  clerk.**  Notice  to  a  municipal 
corporation  of  the  condition  of  an  electric  wire  dangerous  to  life  is 
inferable  from  notice  to  its  officers  or  employees  who  have  charge 
and  control  of  its  electric  light  system,  and  whose  duty  it  is  to  keep 
the  same  in  order  and  to  repair  wires  and  the  like.**  Notice  to  an 
assistant  building  inspector  of  intention  to  place  apparatus  for  heating 
an  abutting  building  under  the  sidewalk  is  notice  to  the  city,  where 
the  chairman  of  the  board  of  public  works  refers  the  applicant  for 
permission  to  make  the  necessary  alterations  to  that  official  as  the 
one  having  authority  to  grant  the  permission.**  Generally,  notice  to 
a  member  of  the  city  council  is  notice  to  the  city,*'  although  he  is 
not  at  the  time  engaged  in  any  official  act.*^  Some  courts  hold  that 
while  express  notice  to  a  councilman  in  his  official  capacity  is  notice 
to  the  municipality,  mere  knowledge  on  his  part  in  his  individual 
capacity  is  not.**  Notice  to  the  overseer  of  a  highway  district,  is 
notice  to  the  town  in  which  the  highway  is  situated.**  Notice  to 
township  trustees*  or  to  a  supervisor  has  also  been  held  sufficient.* 
But  notice  to  a  town  clerk  is  not  notice  to  the  township  where  the 
responsibility  for  the  condition  of  the  highway  is  by  statute  placed 
upon  the  highway  commissioners.*  Proximity  of  residence  on  the 
part  of  the  highway  commissioner  is  a  circumstance  tending  to  show 
notice  of  a  defect,*  and  notice  to  township  officers  of  the  necessity  of 
barriers  or  railings  along  a  dangerous  place  in  a  highway  is  sufficiently 
shown  where  it  appears  that  they  lived  in  close  proximity  to  the  place 

10.  Denver  v.  Dean,  10  Colo.  376,  R.  208,  16  L.R.A.(N.S.)  886;  Dundas 
16  Pac.  30,  3  A.  S.  R.  594.  v.  Lansing,  76  Mich.  499,  42  N.  W. 

11.  Bradford  v.  Anniston,  92  Ala.  1011,  13  A.  S.  R.  467,  6  LJt.A.  143 
349,  8  So.  683,  25  A.  S.  R.  60.  Notes:  25  A.  S.  R.  64;  6  LJEt.A. 

Note:  103  A.  S.  R.  282.  146;  20  L.R.A.(N.S.)  698  et  seq. 

12.  Logansport  v.  Justice,  74  Ind.  18.  Logansport  v.  Justice,  74  Ind. 
378,  39  Am.  Rep.  79;  Woods  v.  Lis-  378,  39  Am.  Rep.  79. 

bon,  138  la.  402,  116  N.  W.  143,  128       19.  Frazier  v.  Butler,  172  Pa.  St. 

A.  S.  R.  208,  Ip  L.R.A.(N.S.)  886.  407,  33  Atl.  691,  61  A.  S.  R.  739. 

Notes :  48  A.  S.  R.  856 ;  20  L.R.A.       20.  Moore  v.  Kenockee  Tp.,  76  Mich. 

(N.S.)   697.  332.  42  N.  W.  944,  4  L.R.A.  666. 

13.  Notes:  103  A.  S.  R.  282;  20  Notes:  14  A.  S.  R.  699;  5  L,RJL. 
L.R.A.(N.S.)    697.  265. 

14.  Note:  103  A.  S.  R.  282.  1.  Note:  13  LJl.A.(N.S.)  1226. 

15.  Eaton  v.  Weiser,  12  Idaho  544,  2.  Burrell  Tp.  v.  Uncapher,  117  Pa. 
86  Pac.  541,  118  A.  S.  R.  225.  St.  363, 11  Atl.  619,  2  A.  S.  R.  664. 

16.  Beall  v.  Seattle,  28  Wash.  693,  3.  Rlansbui^  v.  Eldridge,  205  N.  Y. 
69  Pac.  12,  92  A.  S.  R.  892,  61  L.RA.  423,  98  N.  E.  750,  41  LJEt.A.(N.S.) 
583.  646. 

17.  Logansport  v.  Justice,  74  Ind.  4.  La  Duke  v.  Exeter  Tp.,  97  Mich. 
378,  39  Am.  Rep.  79;  Woods  v.  Lisbon,  450,  66  N.  W.  851,  37  A.  S.  R.  357 
138  la.  402,  116  N.  W.  143,  128  A.  S. 
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«nd  some  of  them  fy«quently  passed  over  it.^  But  complaint  to  a  city 
official  of  the  condition  of  a  walk  does  not  charge  the  city  with  notice 
of  a  condition  to  which  the  complaint  did  not  relate.* 

284.  Notice  to  Policemen. — Where  by  statute  or  ordinance  a  duty 
IS  imposed  on  the  police  department  to  supervise  the  condition  of  the 
streets  or  report  defects  discovered  therein,  a  policeman  is  a  repre- 
sentative of  the  municipality  in  respect  to  the  performance  of  such 
duty,  and  notice  to  him  of  a  defect  in  a  street  is  notice  to  the  munici- 
pality,' at  least  after  the  lapse  of  a  reasonable  time  to  enable  him  to 
communicate  his  knowledge  to  his  superiors.^  The  contrary  is  true, 
however,  where  the  policeman's  duty  is  strictly  police  duty  and  noth- 
ing more.*  Some  courts  hold  that  to  render  the  knowledge  of  a 
policeman  notice  to  the  municipality,  the  duties  of  policemen  in 
respect  to  the  streets  must  be  imposed  by  statute  or  ordinance,  and 
that,  where  no  such  statute  or  ordinance  is  shown,  a  mere  rule  of  the 
police  department  which  requires  a  policeman  to  note  defects  in  the 
streets  or  sidewalks,  and  to  remove  them  wlien  practicable,  and,  in  case 
of  a  complaint  by  any  citizen,  to  report  such  defects  will  not  have  that 
effect^*  In  several  cases,  however,  a  custom  of  policemen,  not  based 
on  any  statute  or  ordinance,  to  report  defects  has  been  held  to  make 
QOtice  to  them  imputable  to  the  municipality.^^  In  a  few  cases 
ff herein  neither  ordinance  nor  custom  appears  to  have  been  involved, 
Qotice  to  a  policeman  has  been  referred  to  as  being  sufficient  to  charge 
the  city,  or  as  a  circumstance  tending  to  show  notice  to  it.^*  •  There 
leems  to  be  some  authority  to  the  effect  that  notice  to  a  policeman  is 
not  notice  to  the  city  in  any  case,  even  though  he  has  duties  to  per- 
form in  relation  to  the  streets.^'    It  has  been  held  that  a  charter  pro- 

6.  MaDoy  ▼.  Walker  Tp.,  77  Mich.  146;  10  L.R.A.  738;  7  L.R.A.(N.S.) 

448,  43  N.  W.  1012,  6  L.R.A.  695.  425;  20  L.R.A.(N.S.)  700. 

6.  Beimess  v.  Missouri  Valley,  162  8.  Farley  v.  New  York,  152  N.  Y. 
la.  720,  144  N.  W.  628,  51  L.RA.  222,  46  N.  E.  506,  57  A.  S.  .  511; 
(N.S.)  218.  Cohen  v.  New  York,  204  N.  Y.  424,  97 

7.  Denver  v.  Dean,  10  Colo.  375,  16  N.  E.  866,  39  L.R.A.(N.S.)  985. 
Pac.  30,  3  A.  S.  R.  594;  City  of  Louis-  9.  City  of  Louisville  v.  Lenehan,  149 
ville  v.  Lenehan,  149  Ky.  537,  149  S.  Ky.  537,  149  S.  W.  932,  Ann.  Caa. 
W.  932,  Ann,  Cas.  1914B  164  and  1914B  164;  Cleveland  v.  Payne,  72 
note;  Carrington  v.  St.  Louis,  89  Mo.  Ohio  St.  347,  74  N.  E.  177,  70  LJI.A. 
208,  1  S.  W.  240,  58  Am.  Rep.  108;  841;  Columhus  v.  Penrod,  73  Ohio  St. 
Rehberg  v.  New  York,  91  N.  Y.  137,  209,  76  N.  W.  826,  112  A.  S.  R.  716, 
43   Am.   Rep.    657;    Farley   v.    New  3  L.R.A.(N.S.)  386. 

York,  152  N.  Y.  222,  46  N.  E.  506,  Note:  20  L.R.A.(N.S.)   700. 

67  A.  S.  R.  511 ;  Cohen  v.  New  York,  10.  Cleveland  v.  Payne,  72  Ohio  St. 

204  N.  Y.  424,  97  N.  E.  866,  39  L.R.A.  347,  74  N.  E.  177,  70  L.R.A.  841. 

(N.S.)   985;   Cleveland  v.  Payne,  72  11.  Note:  Ann.  Cas.  1914B  169. 

Ohio  St.  347,  74  N.  E.  177,  70  L.R.A.  12.  Notes:  103  A.  S.  R.  282;  Ann. 

841;  McCeuU  v.  Manchester,  85  Va.  Cas.  1914B  169. 

579,  8  S.  F.  379,  2  L.R.A.  691.  13.  City  of  Louisville  v.  Lenehan, 

Notes:  103  A.  S.  R.  282;  5  L.R.A.  149  Ky.  537,  149  S.  W.  932,  Ann. 
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vision  which  requires  a  policeman  to  ''protect  immigrants,  strangers 
and  travelers  in  public  streets,  at  steamboat  landings  and  at  railroad 
stations,"  does  not  impose  such  duties  upon  him  as  to  make  his  knowl- 
edge of  a  defect  the  knowledge  of  the  city.  On  the  other  hand,  it  has 
been  held  that  a  charter  provision,  which  requires  a  policeman  to 
''remove  all  nuisances  in  the  public  streets,''  is  broad  enough  to  require 
him  to  protect  the  traveling  public  against  the  danger  of  a  hole  in 
the  street  and  to  render  his  knowledge  of  its  existence  notice  to  the 
city.i* 

285.  Hatters  Considered  on  Question  of  Notice. — ^Whether  a.munio- 
ipality  is  to  be  charged  with  notice  of  defects  or  obstructions  in  its 
streets  is  determinable  from  the  circumstances  of  each  case,^^  including 
the  public  character  of  the  way,^*  its  location  and  the  extent  of  travel 
over  it,^^  the  nature  of  the  defect  therein,^^  whether  it  is  latent  or 
patent,^*  and,  in  the  case  of  ice,  the  state  of  the  weather.*^  The 
length  of  time  during  which  the  defect  or  obstruction  has  existed  is  to 
be  taken  into  account ;  ^  b^t  there  is  no  rule  of  law  prescribing  for 
what  length  of  time  the  continuance  of  a  defect  shall  constitute  notice 
of  its  existence,  nor  any  presumption  of  law  on  the  subject.*  Charters, 
however,  sometimes  expressly  provide  that  knowledge  shall  not  be 
presumed  unless  the  defect  or  obstruction  shall  have  existed  for  a 
specified  length  of  time.* 

286.  Duty  to  Anticipate  Defects;  Inspection. — ^The  duty  of  the 
municipality  to  use  ordinary  care  in  keeping  its  streets  in  a  safe  con- 

Cas.  1914B  164,  where  it  is  said  that  18  N.  E.  423,  1  L.R.A.  354. 

there  is  not  an  entire  harmony  among  Notes:    20    L.R.A.(N.S.)    708;    20 

the  courts  in  this  regard.  L.R.A.(N.S.)    721  et  -seq. 

14.  City  of  Louisville  v.  Lenehan,  19.  Baustian  v.  Young,  152  Mo.  317, 
149  Ky.  537, 149  S.  W<  932,  Ann.  Cas.  63  S.  W.  921,  75  A.  S.  R.  462;  Drake 
1914B  164.  v.  Kansas  City,  190  Mo.  870,  88  S. 

15.  Whitfield  V.  Meridian,  66  Miss.  W.  689,  109  A.  S.  R.  759. 

570,  6  So.  244,  14  A.  S.  R.  596,  4  Note:  20  L.R.A.(N.S.)  711  et  seq. 
L.R.A.  834;  Maus  v.  Springfield,  101  20.  Holt  v.  Penohscot,  56  Me.  15, 
Mo.  613,  14  S.  W.  630,  20  A.  S.  R.  96  Am.  Dec.  429. 
634;  Reedy  v.  St.  Louis  Brewing  Ass'n,  1.  Noyes  v.  Gardner,  147  Mass.  505, 
161  Mo.  623,  61  S.  W.  859,  53  L.R.A.  18  N.  E.  423,  1  L.R.A.  354;  Frazier 
805 ;  Kunz  v.  Troy,  104  N.  Y.  344,  10  v.  Butler  Borough,  172  Pa.  St.  407,  33 
N.  E.  442,  58  Am.  Rep.  508.  Atl.  691,  51  A.  S.  R.  739. 

Notes:  30  A.  S.  R.  525;  103  A.  S.  2.  Coffey  v.  Westbrook,  67  Me.  181, 
R.  281  et  seq.;  20  L.R.A. (N.S.)  708  2  Am.  Rep.  30;  Reedy  v.  St.  Louis 
et  seq.;  20  L.R.A.(N.S.)  721  et  seq.;  Brewing  Ass'n,  161  Mo.  523,  61  S.  W. 
10  Ann.  Cas.  680.  859,  53  L.R.A.  805;  Turner  v.  New- 

16.  Noyes  v.  Gardner,  147  Mass.  505,  burgh,  109  N.  Y.  301,  16  N.  E.  344,  4 
18  N.  E.  423,  1  L.R.A.  354.  A.  S.  R.  463;  Rehberg  v.  New  York, 

17.  Chase  v.  Cleveland,  44  Ohio  St.  91  N.  Y.  137,  43  Am.  Rep.  657;  Chase 
505,  9  N.  E.  225,  58  Am.  Rep.  843;  v.  Cleveland,  44  Ohio  St.  505,  9  N.  E. 
Frazier  v.   Butler  Borough,  172   Pa.   225,  58  Am.  Rep.  843. 

St.  407,  33  Atl.  C91,  51  A.  S.  R.  739.       Notes:  20  L.R.A.(N.S.)  708  ct  seq.; 
Note:  20  LR.A.(N.S.)  721  et  seq.      46  L.R.A.(N.S.)  332. 

18.  Noyes  V.  Gardner,  147  Mass.  505,       8.  Note:  20  L.R.A. (N.S.)   693. 
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dition  for  public  travel  therefore  involves  the  anticipation  of  defects 
that  are  the  natural  and  ordinary  result  of  use  and  climatic  influences/ 
and  it  may  be  charged  with  constructive  notice  of  their  existence  by 
reason  of  its  failure  to  so  anticipate  them  and  its  neglect  to  make 
sufficiently  frequent  and  careful  examinations  or  inspections  to  enable 
it  to.  discover  liiem.*  Thus,  a  municipal  corporation  which  permits 
the  extension  of  an  areaway  under  a  sidewalk  is  bound,  whether  it 
owns  the  fee  of  the  street  or  not,  to  take  notice  of  the  method  of  con- 
struction and  the  surrounding  conditions,  and  to  anticipate  the  natural 
and  ordinary  result  of  climatic  influences,  and  to  make  sufficiently 
frequent  examinations  to  ascertain  whether  the  structure  is  becoming 
80  deteriorated  through  climatic  or  other  natural  influences,  as  to 
endanger  the  safety  of  the  public*  So,  where  a  police-call  wire  breaks 
and,  though  not  in  itself  dangerous,  it  is  naked  and  strung  on  poles 
close  to  other  wires  carrying  strong  and  dangerous  currents  of  elec- 
tricity, such  a  break  is  notice  that  the  wire  may  become  dangerous 
and  imposes  on  the  city  the  duty  of  examination.'  And  if  a  mere 
casual  inspection  of  the  cover  of  a  catch-basin  in  a  street  would  have 
shown  that  the  boards  were  thin  and  weak  from  decay  underneath, 
while  remaining  apparently  sound  on  top,  the  city  cannot  urge  that 
it  had  no  notice  of  the  defective  condition  of  the  boards.  But  where 
the  primary  duty  in  regard  to  the  safety  of  sidewalks  rests  on  the 
abutting  owner,  and  that  of  the  municipality  is  secondary,  a  munici- 
pality is  not  obliged  to  seek  for  defects,  but  to  be  vigilant  to  observe 
them  when  they  become  observable  to  an  officer  exercising  a  reasonable 
supervision.  Under  this  rule,  in  the  absence  of  actual  or  implied 
l^otice  of  the  defective  condition  of  a  coal-hole  in  a  sidewalk,  a  city 
is  not  bound  to  examine  it  in  order  to  ascertain  its  condition ;  nor  can 
notice  of  its  defective  condition  be  implied,  if  the  defect  could  not  be 
seen  without  removing  the  cover  and  making  an  examination.^ 

287.  Frequency  and  Sufficiency  of  Inspection. — ^The  frequency  of 
examinations  and  inspections  necessary  to  relieve  the  municipality 
from  liability  for  negligence  depends  upon  the  conditions,  location, 
eimI  circumstances  surrounding  each  cause  of  injury,'  and  is  one 

4.  Sherwin  V.  Aurora,  257  111.  458,  (N.S.)  714  et  seq.;  Ann.  Cas.  1913A 
100  N.  E.  938,  43  L.R.A.{N.S.)  1116.  697,  698;  Ann.  Cas.  1913C  533,  1069. 

5.  Denver  v.  Dean,  10  Colo.  376,  16  6.  Sherwin  v.  Aurora,  257  III.  458, 
Pac.  30,  3  A.  S.  R.  594;  Sherwood  v.  100  N.  E.  938,  43  L.R.A.(N.S.)  1116. 
District  of  Columbia,  3  Mackey  (D.  7.  Herron  v.  Pittsburg,  204  Pa.  St. 
C.)  276,  51  Am.  Rep.  776;  Shenein  509,  54  AtL  311,  93  A.  S.  R,  798. 

▼.  Aurora,  257  111.  458, 100  N.  E.  938,  8.  Duncan  v.  Philadelphia,  173  Pa. 

43    L.R.A.(N.S.)    .1116;    Nesbitt    v.  St.  550,  34  AU.  235,  51  A.  S.  R.  780. 

Oreenville,  69  Miss.  22,  10  So.  452,  30  See  supra,  par.  265  et  seq. 

A.  S.  R.  521 ;  Rapho  Tp.  v.  Mooro,  9.  Miller  v.  Mullan,  17  Idaho  28, 104 

68  Pa.  St.  404,  8  Am.  Rep.  202.  Pae.  660,  19  Ann.  Cas.  1107. 

Notes:    5   LJt.A.   144;   20   LitJL.  Note:  20  L.R.A.(N.S.)  725  et  sea. 

349 


§  288  HiaHWAYS  13  R.  C.  L. 

of  fact  for  the  jury.^^  Liability  is  not  imposed  on  f/ie  municipality 
which  is  bound  to  keep  it  in  repair,  by  the  mere  fact  that  a  road 
is  so  constructed  that  it  is  not  likely  to  remain  long  in  good  con- 
dition,  unle^  the  danger  is  so  imminent  that  it  can  fairly  be  said 
to  show  a  want  of  reasonable  care  and  diligence  to  omit  guarding 
against  it  at  once;  ^*  nor  by  the  fact  that  a  defect  of  the  kind  caus- 
ing the  injury  is  likely  to  occur  in  the  remote  future.**  This  rule 
has  been  applied  to  accidents  due  to  the  sudden  softening  of  the 
earth  in  a  highway  after  a  storm/'  or  to  a  defective  culvert.*'*  A 
higher  degree  of  care  and  vigilance,  and  more  frequent  inspection  is 
required  in  the  case  of  coal  holes  and  trap  doors  in  sidewalks  and 
bridges  and  culverts  within  the  city  limits,  than  is  required  for  the 
ordinary  sidewalk  or  street  crossing.**  So,  it  is  common  knowledge 
that  board  sidewalks  will  decay  in  the  course  of  time,  but  the  length 
of  time  in  which  they  will  become  dangerous  and  unsafe  is  so  indefinite 
and  uncertain,  and  subject  to  so  many  influences,  either 'advancing 
or  retarding  the  process  of  decay,  that  no  reasonable  estimate  can  be 
made  as  to  the  specific  time  at  and  after  which  a  walk  will  become 
unsafe.  In  order  to  impose  liability  in  such  cases  the  condition  of 
the  walk  must  be  such  that  danger  may  reasonably  be  apprehended 
at  any  time,  and  therefore  reasonable  diligence  and  prudence  would 
require  that  it  be  guarded  against.**  In  determining  the  question  of 
the  care  of  the  city  in  inspecting  the  sidewalk  and  keeping  it  in 
reasonably  safe  condition,  the  jury  may  properly  consider  the  material 
of  which  it  was  constructed  and  the  manner  of  construction  with 
reference  to  decay  and  probably  need  of  repair.*' 

288.  Appliances  of  Public  Service  Corporations. — ^There  is  some 
conflict  of  authority  as  to  whether  a  municipality  is  held  to  the  same 
'  duty  of  inspection  in  regard  to  the  construction  and  maintenance  of 
the  equipment  and  appliances  of  a  public  utility  company  to  which 
it  has  granted  permission  to  use  the  streets  as  is  the  company  itself. 
Some  courts  hold  that  there  is  no  such  duty  of  inspection  resting  on 
the  municipality  and  that  it  is  not  liable  unless  it  has  actual  or  con- 
structive notice  of  the  defects.**     Thus,  it  has  been  held  that  a 

10.  See  infra,  par.  427  et  seq.  Note :  103  A.  S.  R.  285,  286. 

11.  Stoddard  v.  Winchester,  154  15.  Miller  v.  Mnllan,  17  Idaho  28, 
Mass.  149,  27  N.  E.  1014,  26  A.  S.  B.  104  Pac.  660,  19  Ann.  Cas.  1107; 
223.  Drake  v.  Kansas  City,  190  Mo.  370,  88 

12.  Roehefort  ▼.  Attleborough,  154  S.  W.  689,  109  A.  S.  R.  759. 
Mass.  140,  27  N.  £.  1013,  26  A.  S.  R.  16.  MUler  v.  Mullan,  17  Idaho  28, 
221.  104  Pac.  660,  19  Ann.  Cas.  1107. 

13.  Stoddard  v.  Winchester,  154  17.  Sherwin  v.  Aurora,  257  111.  458, 
Mass.  149,  27  N.  E.  1014,  26  A.  S.  R.  100  N.  E.  938,  43  L.R.A.(N.S.)  1116. 
223.  18.  American  Dist.  Tel.  Co.  v.  Old- 

14.  Roehefort  v.  Attleborough,  154  ham,  148  Ky.  320,  146  S.  W.  764, 
Mass.  140,  27  N.  E.  1013,  26  A.  S.  R.  Ann.  Cas.  1913E  376  and  note;  Fox 
221.  V.  Manchester,  183  N.  Y.  141,  75  N. 
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municipality  is  not  required  to  inspect  the  wiring,  insulation,  appara- 
tus, and  appliances  of  an  electric  light  plant,  operating  in  the  city 
under  a  franchise,**  or  the  poles  of  a  telegraph  company.**  Other 
oourts  impoee  the  duty  of  inspection  upon  the  municipality  even  in 
such  cases.* 

Extent  of  Muniei/pality's  Duty  and  Liability 

289.  Degree  of  Care  Required. — ^A  municipal  or  quasi  municipal 
corporation  is  not  responsible  for  every  accident  that  may  occur  on  its 
streets  or  highways,  nor  it  is  a  guarantor  of  the  safety  of  travelers 
thereon  or  an  insurer  against  all  injury  which  may  result  from 
obstructions  or  defects  therein.'    Nor  does  it  warrant  that  its  streets 

E.  1116,  2  L.R.A.(N.S.)  474  and  note;  LoweU,  6  Cush.  (M^ss.)  524,  53  Am. 

Shawnee  v.  Sears,  39  Okla.  789,  137  Dec.  57;  Harden  v.  Jackson,  137  Mich. 

Pac.  107,  50  L.R.A.(N.S.)  885.  271,  100  N.  W.  389,  66  L.R.A.  986; 

19.  Shawnee  v.  Sears,  39  Okla,  789,  Blyhl  v.  WatervUle,  57  Minn.  115,  58 
137  Pac.  107,  50  L.R.A.(N.S.)  885.  N.  W.  817,  47  A.  S.  R.  596;  Vicks- 

20.  American  Dist.  Tel.  Co.  v.  Old-  barg  v.  Hennessy,  54  Miss.  391,  28 
ham,  148  Ky.  320, 146  S.  W.  764,  Ann.  Am.  Rep.  354;  Nesbitt  v.  GreenviUe, 
Cas.  1913E  376.  69  Miss.  22,  10  So.  452,  30  A.  S.  R. 

1.  Notes:  2  L.R.A.(N.S.)  475;  Ann.  521  and  note;  Baustian  v.  Toung,  152 
Cas.  1913E  380,  381.  See  also  Shaw-  Mo.  317,  53  S.  W.  921,  75  A.  S.  R. 
nee  v.  Sears,  39  Okla.  789,  137  Pac.  462;  Hubbard  v.  Concord,  35  N.  H. 
107,  50  L.R.A.(N.S.)  885.  52,  69  Am.  Dec.  520;  Ring  v.  Cohoes, 

2.  Denver  v.  Utzler,  38  Colo.  300,  77  N.  Y.  83,  33  Am.  Rep.  574;  Hub- 
88  Pac.  143, 120  A.  S.  R.  108,  8  L.R.A.  bell  v.  Yonkers,  104  N.  Y.  434,  10  N. 
(N.S.)  77;  Denver  V.  Maurer,  47  Colo.  E.  858,  58  Am.  Rep.  522;  Taylor  v. 
209,  106  Pac.  876,  135  A.  S.  R.  210;  Yonkers,  105  N.  Y.  202,  11  N.  E.  642, 
Hewison  v.  New  Haven,  34  Conn.  59  Am.  Rep.  492;  Turner  v.  New- 
136,  91  Am.  Dec.  718;  Sherwood  v.  burgh,  109  N.  Y.  301,  16  N.'E.  344,  4 
District  of  Columbia,  3  Mackey  (D.  A.  S.  R.  453;  Johnson  v.  New  York, 
C.)  276,  51  Am.  Rep.  776;  Miiler  v.  208  N.  Y.  77, 101  N.  E.  691,  46  L.R.A. 
MuUan,  17  Idaho  28,  104  Pac.  660,  19  (N.S.)  462;  Braatz  v.  Fargo,  19  N. 
Ann.  Cas.  1107;  Joliet  v.  Seward,  86  D.  538,  125  N.  W.  1042,  27  L.R.A. 
111.  402,  29  Am.  Rep.  35;  Molway  v.  (N.S.)  1169;  Chase  v.  Cleveland,  44 
Chicago,  239  lU.  486,  88  N.  E.  485,  16  Ohio  St.  505,  9  N.  E.  225,  58  Am. 
Ann.  Cas.  424,  23  L.R.A.(N.S.)  543;  Rep.  843;  Columbus  v.  Penrod,  73 
Gosport  V.  Evans,  112  Ind.  133,  13  Ohio  St.  209,  76  N.  W.  826, 112  A.  S. 
N.  E.  256,  2  A.  S.  R.  164;  HaU  v.  R.  716,  3  L.R.A.(N.S.)  386;  Rapho, 
Manson,  99  la.  698,  68  N.  W.  922,  34  etc.,  Tps.  v.  Moore,  68  Pa.  St.  404,  8 
L.R.A.  207;  Teager  v.  Flemingsburg,  Am.  Rep.  202;  Easton  v.  Neff,  102 
109  Ky.  746,  60  S.  W.  718,  95  A.  S.  Pa.  St.  474,  48  Am.  Rep.  213;  North 
R.  400,  53  L.R.A.  791;  Elam  v.  Mt.  Manheim  Tp.  v.  Arnold,  119  Pa.  St. 
Sterling,  132  Ky.  657,  117  S.  W.  250,  380, 13  Atl.  444,  4  A.  S.  R.  650;  Jack- 
20  L.RJl.(N.S.)  512  and  note;  Lexing-  son  Tp.  v.  Wagner,  127  Pa.  St.  184, 17 
ton  V.  Cooper,  148  Ky.  17,  145  S.  W.  Atl.  903,  14  A.  S.  R.  833;  Bums  v. 
1127,  43  L.R.A.(N.S.)  1158;  Corbin  Bradford,  137  Pa.  St.  361,  20  Atl. 
T.  Benton,  151  Ky.  483, 152  S.  W.  241,  997,  11  L.R.A.  726 ;  New  Castle  v. 
43  L.R.A.(N.S.)  591;  Louisville  v.  Kurtz,  210  Pa.  St.  183,  59  Atl.  989, 
Hayden,  154  Ky.  258,  157  S.  W.  4,  105  A.  S.  R.  798,  1  Ann.  Cas.  943, 
46  LJt.A.(N.S.)    1193;   Raymond  v.  69  L.R.A.  488;  Johnston  v.  Charles- 
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shall  be  free  from  obstructions  or  defects  or  that  they  will  be  absolutely 
perfect  and  safe  at  all  times.'  So  far  as  concerns  liability  for  injuries 
caused  by  obstructions  and  defects  in  its  streets,  its  duty,  and  sole  duty, 
is  to  exercise  due  diligence  to  put  and  keep  them  in  a  reasonably  safe 
condition  for  the  uses  for  which  they  were  established  abd  to  which 
they  are  properly  subject.*    And  ordinary  diligence  upon  the  part  of 

ton,  3  S.  C.  232,  16  Ani.  Rep.  721;  and  note;  Cook  v.  Danville,  116  Va. 
Richmond  v.  Mason,  109  Va.  546,  65  383,  82  S.  £.  90,  L.RA.1915A  1199; 
S.  £.  8,  17  Ann.  Cas.  194;  Richmond  McClure  v.  Sparta,  84  Wis.  269,  54 
V.  Lambert,  111  Va.  174,  68  S.  E.  276,  N.  W.  337,  36  A.  S.  R.  924;  Kawiecka 
28  L.R.A.(N.S.)  380;  Wilson  v.  v.  Superior,  136  Wis.  613,  118  N.  W. 
Wheeling,  19  W.  Va.  323,  42  Am.  192,  21  L.R.A.(N.S.)  1020. 
Rep.  780;  Loberg  v.  Amherst,  87  Wis.  Note:  20  L.RA.(N.S.)  584  et  seq. 
634,  58  N.  W.  1048,  41  A.  S.  R.  69.  4.  Montgomery  v.  Conner,  155  Ala. 

Notes:  12  A.  S.  R.  753;  30  A.  S.  R.  422,  46  So.  761,  21  L.R.A.(N.S.)  951; 
525;  103  A.  8.  R.  264,  265;  2  L.R.A.  Denver  v.  Dean,  10  Colo.  375,  16  Pae. 
691;  Ann.  Cas.  1913C  1313.  30,  3  A.  S.  R.  594;  Denver  v.  Utzler, 

3.  Wilson  V.  Granby,  47  Conn.  59,  38  Colo.  300,  88  Pac.  143,  120  A.  S. 
36  Am.  Rep.  51;  Miller  v.  Mullan,  17  R.  108,  8  L.R.A.(N.S.)  77;  Denver 
Idaho  28,  104  Pac.  660,  19  Ann.  Cas.  v.  Maurer,  47  Colo.  209,  106  Pac.  876, 
1107;  Molway  v.  Chicago,  239  111.  135  A.  S.  R.  210;  Seeley  v.  Litchfield, 
486,  88  N.  E.  485,  16  Ann.  Cas.  424,  49  Conn.  134,  44  Am.  Rep.  213; 
23  L.R.A.(N.S.)  543;  Cosport  v.  Cloughessey  v.  Waterbury,  61  Conn. 
Evans,  112  Ind.  133,  13  N.  E.  256,  2  405,  50  Am.  Rep.  38;  Upton  v.  Wind- 
A.  S.  R.  164;  Elam  v.  Mt.  Sterling,  ham,  75  Conn.  288,  63  Atl.  660,  96 
132  Ky.  657, 117  S.  W.  250,  20  L.R.A.  A.  S.  R.  197;  Udkin  v.  New  Haven, 
(N.S.)  512  and  note;  Lexington  v.  80  Conn.  291,  68  Atl.  253,  14  L.R.A. 
Cooper,  148  Ky.  17,  145  S.  W.  1127,  (N.S.)  868;  Sherwood  v.  District  of 
43  L.R.A.(N.S.)  1158;  Louisville  v.  Columbia,  3  Mackey  (D.  C.)  276,  51 
Hayden,  154  Ky.  258,  157  S.  W.  4,  Am.  Rep.  776;  Daytona  v.  Edson,  46 
46  L.RJl.(N.S.)  1193;  Magaha  v.  Fla.  463,  34  So.  954,  4  Ann.  Cas.  1000; 
Hagerstown,  95  Md.  62,  51  Atl.  832,  Parker  v.  Macon,  39  Oa.  725,  99  Am. 
93  A.  S.  R.  317;  Raymond  v.  Lowell,  Dec.  486  and  note;  Eaton  v.  Weiaer, 
6  Cush.  (Mass.)  524,  53  Am.  Dec.  12  Idaho  544,  86  Pac.  541,  118  A.  8. 
67;  Harris  v.  Clinton  Tp.,  64  Mich.  R.  225;  Miller  v.  Mullan,  17  Idaho  28, 
447,  31  N.  W.  425,  8  A.  S.  R.  842;  104  Pac.  660,  19  Ann.  Cas.  1107;  Chi- 
Hubbard  v.  Concord,  35  N.  H.  52,  69  cago  v.  Major,  18  111.  349,  68  Am.  Dee. 
Am.  Dec.  520;  Hubbell  v.  Yonkers,  553;  Chicago  v.  Starr,  42  LI.  174,  80 
104  N.  Y.  434,  10  N.  E.  858,  58  Am.  Am.  Dec.  422  and  note;  Joliet  v. 
Rep.  522;  White  v.  New  Bern,  146  N.  Seward,  86  111.  402,  29  Am.  Rep.  35; 
C.  447,  59  S.  E.  992, 125  A.  S.  R.  476,  Jefferson  v.  Chapman,  127  111.  438,  20 
13  L.R.A.(N.S.)  1166;  Braatz  v.  N.  E.  33,  11  A.  S.  R.  136  and  note; 
Fai^o,  19  N.  D.  538,  125  N.  W.  1042,  Kohlhof  v.  Chicago,  192  111.  249,  61 
27  L.R.A.(N.S.)  1169;  Chase  v.  Cleve-  N.  E.  446,  85  A.  S.  R.  335;  Molway  v. 
land,  44  Ohio  St.  504,  9  N.  E.  225,  58  Chicago,  239  III.  486,  88  N.  E.  485,  16 
Am.  Rep.  843;  Dayton  v.  Glaser,  76  Ann.  Cas.  424,  23  L.R.A.(N.S.)  543; 
Ohio  St.  471,  81  N.  E.  991,  12  L.R.A.  Sherwin  v.  Aurora,  257  111.  458,  100 
(N.S.)  916;  Plymouth  v.  Graver,  125  N.  E.  938,  43  L.R.A.(N.S.)  1116; 
Pa.  St.  24,  17  Atl.  249,  11  A.  S.  R.  Grove  v.  Ft.  Wayne,  45  Ind.  429,  15 
867;  Richmond  v.  Mason,  109  Va.  546,  Am.  Rep.  262;  Indianapolis  v.  Em- 
65  S.  E.  8,  17  Ann.  Cas.  194;  Rich-  melman,  108  Ind.  530,  9  N.  E.  155, 
mond  V.  Schonberger,  111  Va.  168,  58  Am.  Rep.  65;  Doolcy  v.  Sullivan, 
68  S.   E.   284,  29  L.R.A.(N.S.)   180  112  Ind.  451, 14  N.  E.  566,  2  A.  S.  B. 
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a  municipality  is  that  care  which  every  prudent  municipality  takes 
to  put  its  streets  in  safe  order  and  to  keep  them  so.    What  constitutes 

209;  Knightstown  v.  Musgrove,  116  ris  ▼.  Clinton  Tp.,  64  Mich.  447,  31 

Ind.  121,  18  N.  E.  452,  9  A.  S.  R.  N.  W.  425,  8  A.  S.  R.  842;  Malloy  v. 

827;  Anderson  ▼.  East,  117  Ind.  126,  Walker  Tp.,  77  Mich.  448,  43  N.  W. 

19  N.  E.  726,  10  A.  S.  R.  35,  2  L.R.A.  1012,  6  L.R.A.  695  and  note;  Lee  t. 

712;  Wabash  County  v.  Pearson,  120  Port  Huron,  128  Mich.  533,  87  N.  W. 

Ind.  426,  22  N.  E.  134,  16  A.  S.  R.  637,  55  L.R.A.  308;  Bohen  v.  Waseca, 

325;  Anderson  v.  Fleming,  160  Ind.  32  Minn.  176,  19  N.  W.  730,  50  Am. 

597,  67  N.  E.  443,  66  L.RJl.  119;  Rep.    564;    Blyhi    v.    WaterviUe,   67 

Frankfort  ▼.  Coleman,  19  Ind.  App.  Minn.  115,  58  N.  W.  817,  47  A.  S.  R. 

368,  49  N.  £.  474,  65  A.  8.  R.  412;  596;  Sundell  v.  Tintah,  117  Minn.  170, 

Wellington  ▼.  Gregson,  31  Ean.  99,  134  N.  W.  639,  Ann.  Cas.  1913C  1131 

1  Pac.  253,  47  Am.  Rep.  482;  Frank-  and  note,  38  L.R.A.(N.S.)   1127  and 

lin  County  v.  Ottawa,  49  Kan.  747,  note;  Vicksburg  y.  Hennessy,  54  Miss. 

31  Pae.  788,  33  A.  8.  R.  396;  Kansas  391,  28  Am.  Rep.  354;  Whitfield  v. 

City  T.  McDonald,  60  Kan.  481,  57  Meridian,  66  Miss.  570,  6  8o.  244,  14 

Pae.  123,  45  LJIJL  429;  Kansas  City  A.  S.  R.  596,  4  L.R.A.  834;  Nesbitt 

T.  Orr,  62  Kan.  61,  61  Pac.  397,  50  v.  Greenville,  69  Miss.  22,  10  So.  452, 

LR.A.  783;  Arkansas  City  v.  Payne,  30  A.  S.  R.  521  and  note;  Bassett  y. 

80  Kan.  353,  102  Pae.  781,  18  Ann.  St.  Joseph,  53  Mo.  290,  14  Am.  Rep. 

Cas.  82;  Hall  y.  Manson,  99  la.  698,  446;  Russell  y.  Columbia,  74  Mo.  480, 

68  N.  W.  922,  34  L.R.A.  207;  Teager  41  Am.  Rep.  325;  Kiley  y.  Kansas, 

7.  Fiemingsbuig,  109  Ky.  746,  60  S.  87  Mo.  103,  56  Am.  Rep.  443;  Car- 
W.  718,  95  A.  8.  R.  400,  53  L.RA.  rington  v.  St.  Louis,  89  Mo.  208,  1  8. 
791;  Webster  y.  Vanceburg,  130  Ky.  W.  240,  58  Am.  Rep.  108;  Maus  y. 
320, 113  S.  W.  140,  132  A.  8.  R.  392,  Springfield,  101  Mo.  613,  14  8.  W. 

19  LJl.A.(N.S.)  762;  Llam  v.  Mt.  630,  20  A.  8.  R.  634;  Sindlinger  y. 
Sterling,  132  Ky.  657,  117  S.  W.  250,  Kansas  City,  126  Mo.  315,  28  S.  W. 

20  L.R.A.(N.S.)  512  and  note;  Har-  857,26  L.R. A.  723;  Baustiany.  Toung, 
rodsburg  v.  Abram,  138  Ky.  157,  127  162  Mo.  317,  53  8.  W.  921,  75  A.  8. 

8.  W.  758,  29  L.RJ!l.(N.S.)  199;  R.  462;  Reedy  v.  St.  Louis  Brewing 
Bnranstein  y.  Louisville,  146  Ky.  777,  Ass'n,  161  Mo.  252,  61  8.  W.  859,  53 
143  S.  W.  372,  42  L.R.A.(N.S.)  538;  LR.A.  805;  Smart  v.  Kansas  City,  " 
Louisville,  etc,  R.  Co.  v.  Mulverhill,  208  Mo.  162, 105  S.  W.  709, 123  A.  8. 
147  Ky.  360, 144  8.  W.  83,  Ann.  Cas.  R.  415,  13  Ann.  Cas.  932,  14  L.R.A. 
1913D  183;  Lexington  y.  Cooper,  148  (N.S.)  565;  Sheets  v.  McCook,  95  Neb. 
Ky.  17,  145  8.  W.  1127,  43  L.R.A.  139,  145  N.  W.  252,  51  L.R.A.(N.S.) 
(N.S.)  1158;  Gee  v.  Hopkinsville,  154  821;  Button  v.  Weare,  17  N.  H.  34, 
Kv.  263,  157  8.  W.  30,  46  L.R.A.  43  Am.  Dec.  590;  Hubbard  v.  Concord, 
(N.S.)  229;  Covington  v.  Lee,  89  8.  35  N.  H.  52,  69  Am.  Dee.  520;  Hendry 
W.  493,  28  Ky.  L.  Rep.  492,  2  L.R.A.  v.  North  Hampton,  72  N.  H.  351,  66 
(N.S.)  481;  Cline  v.  Crescent  City  R.  Atl.  922,  101  A.  8.  R.  681,  64  L.R.A. 
Co.,  43  La.  Ann.  327,  9  So.  122,  26  70;  Ring  v.  Cohoes,  77  N.  Y.  83,  33 
A  S.  R.  187;  Magaha  v.  Hageistown,  Am.  Rep.  574;  Hubbell  v.  Tonkers, 
95  Md.  62,  51  Atl.  832,  93  A.  8.  R.  104  N.  Y.  434,  10  N.  B.  858,  58  Am. 
317;  Raymond  y.  Lowell,  6  Cush.  Rep.  522;  Turner  v.  Newburgh,  109 
(Mass.)  524,  53  Am.  Dec.  57  and  note;  N.  Y.  301,  16  N.  E.  344,  4  A.  8.  R. 
Noyes  y.  Gardner,  147  Mass.  505,  18  453;  PettengiU  v.  Yonkers,  116  N.  Y. 
N.  E.  423,  1  L.R.A.  354;  Doherty  v.  558,  22  N.  E.  1095,  15  A.  8.  R.  442 
Ayer,  197  Mass.  241,  83  N.  E.  677,  and  note;  Fox  v.  Manchester,  183  N. 
125  A.  8.  R.  355, 14  L.RJl.(N.8,)  816;  Y.  141,  75  N.  B.  1U6,  2  L.R.A.(N.S.) 
McArthur  v.  Saginaw,  58  Mich.  357,  474;  Johnson  v.  New  York,  208  N.  Y. 
25  N.  W.  313,  55  Am.  Rep.  687;  Har-  77,  101  N.  B.  691,  46  L.R.A.(N.8.X 
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reasonable  diligence  depends  upon  the  facts  of  each  particular  case, 
taking  into  consideration  the  location^  the  nature  of  the  ground^  the 
extent  and  amount  of  travel,  and  the  means  which  the  municipality 
may  command  for  the  repair  of  all  the  highways  with  which  they 
are  burdened,  and  the  comparative  claims  for  repairs  and  improve- 
ments of  all  such  highways,*  and  is  ordinarily  a  question  for  the 

462;  White  v.  New  Bern,  146  N.  C.  mond,  41  Vt.  435,  98  Am.  Dec.  600; 

447,  59  S.  E.  992,  125  A.  S,  R.  476,  Danville  v.  Robinson,  99  Va.  448,  39 

13  L.R.A.(N.S.)  1166;  Braatz  v.  Far-  S.  E.  122,  55  L.R.A.  162;  Mitchel  v. 
go,  19  N.  D.  538,  125  N.  W.  1042,  27  Richmond,  107  Va.  193,  57  S.  B.  670, 
L.R.A.(N.S.)  1169;  Chase  v.  Cleve-  12  Ann.  Cas.  1015,  11  L.R.A.(N.S.) 
land,  44  Ohio  St.  505,  9  N.  B.  225,  58  1114;  Richmond  v.  Mason,  109  Va. 
Am.  Rep.  843;  Columbus  v.  Penrod,  546,  65  S.  E.  8,  17  Ann.  Cas.  194; 
73  Ohio  St.  209,  76  N.  E.  826,  112  A.  Richmond  v.  Schonberger,  111  Va.  168, 
S.  R.  716,  3  L.R.A.(N.S.)  386;  Dav-  68  S.  E.  284,  29  L.R.A.(N.S.)  180 
ton  V.  Glaser,  76  Ohio  St.  471,  81  N.  and  note;  Richmond  v.  Lambert,  111 
E.  991,  12  L.R.A.(N.S.)  916;  Okla-  Va.  174,  68  S.  E.  276,  28  L.R.A.(N.S.) 
homa  City  v.  Reed,  17  Okla.  518,  87  380;  Cook  v.  Danville,  116  Va.  383, 
Pae.  646,  33  L.R.A.(N.S.)  1083;Marth  82  S.  E.  90,  L.R.A.1915A  1199;  Sut- 
V.  Kingfisher,  22  Okla.  602,  98  Pac.  ton  v.  Snohomish,  11  Wash.  24,  39 
436,  18  L.R.A.(N.S.)  1238;  Purcell  v.  Pac,  273,  48  A.  S.  R.  847;  Lorence  v. 
Stubblefield,  41  Okla.  662,  139  Pac  Ellensburg,  13  Wash.  341,  43  Pac 
290,  51  L.R.A.(N.S.)  1077;  Rapho,  20,  52  A.  S.  R.  42;  Prather  v.  Spo< 
etc.,  Tps.  V.  Moore,  68  Pa.  St.  404,  8  kane,  29  Wash.  649,  70  Pac  66,  02 
Am.  Rep.  202;  Mauch  Chunk  ▼.  Kline,  A.  S.  R.  23,  59  L.R.A.  346;  Leber  y. 
100  Pa.  St.  119,  45  Am.  Rep.  364 ;  King  County,  69  Wash.  134,  124  Pac 
Easton  v.  Neff,  102  Pa,  St.  474,  48  397,  42  L.R.A.(N.S.)  267;  Wilson  ▼. 
Am.  Rep.  213 ;  Bumell  Tp.  v.  Un-  Wheeling,  19  W.  Va.  323,  42  Am,  Rep. 
capher,  117  Pa.  St.  353,  11  Atl.  619,  2  780;  Klatt  v.  Milwaukee,  63  Wis.  196, 
A.  S.  R.  664:  North  Manheim  Tp.  v.  10  N.  W.  162,  40  Am.  Rep.  769;  Mo- 
Amold,  119  Pa.  St.  380,  13  Atl.  444,  Clure  v,  Sparta,  84  Wis.  269,  64  N, 
4  A.  S.  R.  650;  Plymouth  Tp.  v.  W.  337,  36  A.  S.  R.  924;  Lobei^  v. 
Graver,  125  Pa.  St.  24,  17  Atl.  249,  Amherst,  87  Wis.  634,  68  N,  W.  1048, 
11  A.  8.  R.  867;  Jackson  Tp.  v.  41  A.  S.  R.  69 ;  Kawiecka  v.  Superior, 
Wagner,  127  Pa.  St.  184,  17  Atl.  903,  136  Wis.  613, 118  N.  W.  192,  21  LRJL 

14  A.  S.  R.  833;  Bums  v.  Bradford,  (N.S.)  1020. 

137  Pa.  St,  361,  20  Atl.  997,  11  L.R.A.  Notes:  12  A,  S.  R.  114,  115,  753; 

726;    Megai^ee   v.   Philadelphia,    153  15  A.  S.  R.  446;  26  A.  S.  R.  64;  103 

Pa.  St.  340,  25  Atl.  1130,  19  L.R.A.  A.  S.  R.  263  et  seq.;  108  A.  S.  R.  139; 

221;  New  Castle  v.  Kurtz,  210  Pa.  St  4  L.R.A.  213;  5  L.R.A.  144, 146,  264; 

183,  69  Atl.  989,  106  A.  S.  R.  798,  1  20  L.R.A.(N.S.)  677  etseq.;  Ann.  Cas. 

Ann.  Cas.  943,  69  L.R.A.  488;  Clifton  1913C  532;  Ann.  Cas.  1914A  1197. 

V.  Philadelphia,  217  Pa.  St.  102,  66  5.  Udkin  v:  New  Haven,  80  Coon. 

Atl.  159,  118  A.  S.  K.  906,  10  Ann.  291,  68  Atl.  253, 14  L.R.A.(N.S.)  868; 

Cas.  537,  9  L.R.A. (N.S.)    1266;  Mc-  Kohlhof  v.  Chicago,  192  111.  249,  61 

Kim  V.  Philadelphia,  217  Pa.  St.  243,  N.  E.  446,  85  A.  S.  R.  336;  Molway  v. 

66  Atl.  340,  19  L.R.A.(N.S.)  606  and  Chicago,  239  111.  486,  88  N.  E.  486, 

note;  Holbert  v.  Philadelphia,  221  Pa.  16   Ann.   Cas.   424,   23   L.R.A.(N.S.) 

St.  266,  70  Atl.  746,  20  L.R.A.(N.S.)  543;  Gosport  v.  Evans,  112  Ind.  133, 

201;  Johnston  v.  Charleston,  3  S.  C.  13  N.  E.  256,  2  A.  S.  R.  164;  Welling- 

232,  16  Am.  Rep.  72] ;   Hem  don   v.  ton  v.   Gregson,  31  Kan.  99,  1  Pac. 

Salt  Lake  City,  34  Utah  65,  95  Pac.  253,  47  Am.  Rep.  482;  Elam  v.  Mt. 

646,  131  A.  S.  R.  827;  W^rse  v.  Rich-  Sterling,  132  Ky.  657,  117  S.  W.  260, 
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jury.*  It  is  immaterial,  however,  whether  the  neglect  is  wilful  or 
otherwise.^  Nor  does  the  duty  of  the  municipal  authorities  to  keep 
the  streets  and  highways  in  a  reasonably  safe  condition  end  with 
putting  them  in  such  condition  originally,  but  extends  to  keeping 
them  so,  to  the  extent  that  this  can  be  accomplished  by  proper  and 
reasonable  care  and  continuing  supervision  ®  by  night  as  well  as  by 
day.*  Statutes  in  some  states  impose  absolute  liability  on  municipal 
and  quasi  municipal  corporations  for  injuries  sustained  by  reason  of 
its  streets  or  highways  being  out  of  repair,  regardless  of  whether  or 
not  it  has  been  negligent,  and  in  such  case  it  is  necessary  only  to 
allege  and  prove  the  existence  of  the  defect  and  that  the  injury  was 
occasioned  thereby.*^  But  even  under  such  circumstances  contribu- 
tory negligence  on  the  part  of  the  plaintiff  is  a  good  defense.** 

290.  Delegation  of  Duty. — It  may  be  stated  as  a  general  rule  that 
a  duty  imposed  either  expressly  or  by  implication  on  a  municipal  or 

20  L.R.A.(N.S.)  512  and  note;  Louis-  9.  Kohlhof  v.  Chicago,  192  lU.  249, 
viJle  V,  Hayden,  154  Ky.  258,  157  S.  61  N.  E.  446,  85  A.  S.  R.  335;  Mol- 
W.  4,  46  L.R.A.(N.S.)  1193;  Magaha  way  v.  Chicago,  239  111.  486,  88  N. 
▼.  Hageistown,  95  Md.  62,  51  All.  E.  485,  16  Ann.  Cas.  424,  23  L.R.A. 
832,  93  A.  S.  R.  317;  Hubbard  v.  (N.S.)  543;  Gosport  v.  Evans,  112 
Concord,  35  N.  H.  52,  69  Ahl  Dee.  Ind.  133,  13  N.  E.  256,  2  A.  S.  R. 
520  and  note;  Braatz  v.  Fargo,  19  164;  Wellington  v.  Gregson,  31  Kan. 
N.  D.  538;  125  N.  W.  1042,  27  L.R.A.  99,  1  Pac.  253,  47  Am.  Rep.  482; 
(N.S.)  1169;  North  Manheim  Tp.  v.  Teager  v.  Flemingsbuig,  109  Ky.  746, 
Arnold,  119  Pa.  St.  380,  13  Atl.  444,  60  S.  W.  718,  95  A.  S.  R.  400,  53 
4  A.  S.  R.  650;  Richmond  v.  Lambert,  L.R.A.  791;  Elam  v.  Mt.  Sterling,  132 
111  Va.  174,  68  S.  E.  276,  28  L.R.A.  Ky.  657,  117  S.  W.  250,  20  L.R.A. 
(N.S.)  380;  Morse  v.  Richmond,  41  (N.S.)  612  and  note;  Louisville  v. 
Vt.  435,  98  Am.  Dec.  600;  Dougan  Hayden,  154  Ky.  268,  167  S.  W.  4, 
f.  Seattle,  76  Wash.   621,  136  Pae.  46     L.R.A.(N.S.)     1193;     Maus     v. 

1165,  61  L.R.A.(N.S.)   214.  Springfield,  101  Mo.  613,  14  S.  W. 
Note:  20  L.RA.(N.S.)  581  et  seq.,  630,  20  A.  S.  R.  634;  Braatz  v.  Fargo, 

670,  671.  19  N.  D.  538,  126  N.  W.  1042,  27 

6.  See  infra,  par.  427.  And  see  L.R.A.(N.S.)  1169;  Dayton  v.  Glaser, 
generally,  Negligence.  76  Ohio  St.  471,  81  N.  E.  991,  12 

7.  Erie  V.  Schwingle,  22  Pa.  St.  384,  L.R.A.(N.S.)  916;  Oklahoma  City  v. 
60  Am.  Dec,  87.  Reed,  17  Okla.  518,  87  Pac.  645,  33 

8.  Bradford  t.  Anniston,  92  Ala.  L.R.A. (N.S.)  1083;  McKim  v.  Phila- 
349,  8  So.  683,  25  A.  S.  R.  60;  St.  delphia,  217  Pa.  St.  243,  66  Atl.  340, 
Paul  V.  Seitz,  3  Minn.  297,  74  Am.  19  L.R.A.(N.S.)  506;  Richmond  v. 
Dec.  753;  Nesbitt  v.  Greenville,  69  Lambert,  111  Va.  174,  68  S.  E.  276, 
Miss.  22,  10  So.  452,  30  A.  S.  R.  28  L.R.A.(N.S.)  380;  Wilson  v.  Wheel- 
521;  Mans  v.  Springfield,  101  Mo.  inpr,  19  W.  Va.  323,  42  Am.  Rep. 
613,  14  S.  W.  630,  20  A.  S.  R.  634;  780. 

Baustian  v.  Young,  152  Mo.  317,  53  Note:   20  L.R.A. (N.S.)    587. 

S.  W.  921,  75  A.  S.  R.  462;  Russell  10.  O'Hanlin  v.  Carter  Oil  Co.,  54 

V.  Monroe,  116  N.  C.  720,  21  S.  E.  W.  Va.  510,  46  S.  E.  565,  66  L.R.A. 

550,  47  A.  S.  R.  823;  White  v.  New  893;  Campbell  v.  Elkins,  68  W.  Va. 

Bern,  146  N.  C.  447,  59  S.  E.  992,  308,  52  S.  E.  220,  2  L.R.A.(N.S.)  159 

125  A.   S.  R.  476,  13  L.R.A.(N.S.)  and  note. 

1166.  11.  See  infra,  par.  378. 
Note:  20  L.R.A.(N.S.)   642  et  seq. 
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quasi  municipal  corporation  to  keep  its  streets  and  highways  in  a 
reasonably  safe  condition  for  public  travel  cannot  be  delegated  so  as 
to  relieve  it  from  liability  for  injuries  resulting  from  the  nonper- 
formance thereof.^*  So  while  a  municipality  may  impose  on  a 
person  or  corporation  to  whom  it  grants  the  right  to  use  its  streets, 
the  duty  of  keeping  such  streets  in  repair,  and  in  a  reasonably  safe 
condition  for  public  travel,  it  cannot  by  so  doing  escape  or  alter  its 
duty  to  the  traveling  public  in  that  respect.^'  Nor  is  it  relieved  from 
such  duty  and  the  accompanying  liability  by  reason  of  the  fact  that 
a  railroad  company  so  using  the  streets  expressly  contracts  to  keep 
them  safe  and  in  repair,^*  or  is  required  by  statute  to  do  so.**  Even 
where  the  municipality  is  not  obliged  to  keep  highways  in  repair  at 
railroad  crossings,  if  the  statute  imposes  a  duty  to  do  so  on  the  rail- 
road company,  its  liability  cannot  be  limited  by  implication  except 
to  the  extent  to  which  the  special  obligation  imposed  by  statute  on  the 
railroad  corporation  or  the  construction  or  operation  of  the  railroad 
deprives  the  municipality  of  the  power  to  discharge  its  general  duty 
in  this  regard.**  Similarly,  a  city  is  not  relieved  from  liability  for 
failure  to  keep  its  sidewalks  in  a  reasonably  safe  condition  because 
the  walk  is  built  by  a  private  citizen  with  its  permission,*'  nor  because 
it  grants  to  abutting  owners  the  right  to  maintain  coal  holes  or  man- 
holes in  the  walk  on  condition  that  they  shall  keep  the  same  in 
repair,*®  or  by  ordinance  permits  them  temporarily  to  deposit  build- 
ing material  in  the  street,**  nor  by  reason  of  the  fact  that  a  statute 
or  ordinance  imposes  on  abutting  owners  the  duty  to  keep  the  side- 

12.  Log:ansport  v.  Dick,  70  Ind.  65,  Notes:  103  A.  S.  R.  264;  10  L.R.A. 
36  Am.  Rep.  166;  Detroit  v.  Corey,  474,  475;  66  L.R.A.  131  ct  seq.;  13 
9  Mich.  165,  80  Am.  Dec.  78;  Russell  L.R.A.(N.S.)  1276  et  seq.;  20  L.R.A 
r.  Columbia,  74  Mo.  480,  41  Am.  Rep.  (N.S.)  539  et  seq.;  Ann.  Cas.  1914A 
326;  Watson  v.  Tripp,  17   R.  I.  98,  U97. 

23  Am.  Rep.  420 ;  Drake  v.  Seattle,  14.  Kansas  City  v.  Orr,  62  Kan.  61, 

30  Wash.  81,  70  Pac.  231,  94  A.  S.  61  Pac.  397,  50  L.R.A.  783;  Cline  v. 

R.  844.  Crescent    City   R.   Co.,  43   La.   Ann. 

Notes:  20  L.R.A.(N.S.)  538  et  seq.;  327,  9  So.  122,  26  A.  S.  R.  187. 

16  Ann.  Cas.  434  et  seq.  Notes:   66  L.R.A.  131  et  seq.;  20 

13.  Jewree  v.  Metropolitan   St.  R.  L.R.A.(N.S.)  539  et  seq. 

Co.,  86  Kan.  479,  121  Pac.  510,  Ann.  15.  Moundsville  v.  Ohio  River  R. 
Cas.  1913C  214,  39  L.R.A.(N.S.)  Co.,  37  W.  Va.  92,  16  S.  E.  514,  30 
1112;  Cline  v.  Crescent  City  R.  Co.,  L.R.A.  161. 

43  La.  Ann.  327,  9  So.  122,  26  A.  S.       Note:  20  L.R.A.(N.S.)  539,  540. 
R.  187;  Russell  v.  Columbia,  74  Mo.       16.  Noyes   v.    Gardner,    147    Mass. 
480,  41  Am.  Rep.  325;  St.  Joseph  v.  505,  18  N.  E.  423,  1  L.R.A.  354. 
Union  R.  Co.,  116  Mo.  636,  22  S.  W.       17.  Note:  20  L.R.A. (N.S.)    541 
794,  38  A.   S.   R.   626;   Brooklyn   v.       18.  Arkansas  City  v.  Payne,  80  Kan. 
Brooklyn  City  R.  Co.,  47  N.  Y.  475,  353,  102  Pac.  781,  18  Ann.  Cas.  82. 
7  Am.  Rep.  469;  Astoria  v.  Astoria,  See  also  infra,  par.  329,^  et  seq. 
etc.,   R.   Co.,   67   Ore.  538,  136  Pac.       19.  McCoull  v.  Manchester,  85  Va. 
645,  49  L.R.A.(N.S.)  404;  Watson  v.  579,  8  S.  E.  379,  2  L.RJl.  691. 
Tripp,  11  R.  I.  98,  23  Am.  Rep.  420. 
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walks  in  front  of  their  premises  in  repair, ^^  or  to  remove  ice  and  snow 
therefrom,^  even  though  it  also  makes  such  owners  liable  for  injuries 
to  travelers  resulting  from  their  failure  to  do  so.*  Nor  can  county 
commissioners  be  relieved  from  liability  for  injuries  resulting  from 
their  failure  to  keep  a  bridge  in  repair  by  reason  of  the  fact  that  this 
duty  is  devolved  by  law  upon  a  canal  company.* 

291,  Defects  or  Obstructions  Created  by  Private  Individuals  or 
Corporations. — ^The  duty  of  a  municipal  or  quasi  municipal  oorporar 
tion  to  keep  its  streets  and  highways  in  a  reasonably  safe  condition 
for  public  travel,  and  its  consequent  liability  for  failure  to  do  so, 
extends  to  those  cases  where  the  obstruction,  defect,  or  unsafe  con- 
dition is  brought  about  by  some  third  person,  who  is  not  the  agent 
of  the  municipality,^  and  this,  it  has  been  held,  regardless  of  whether 
such  person  is  acting  under  the  license  of  the  municipality  *  or  with 
its  consent,*  or  is  a  mere  trespasser  or  wrongdoer.'  Authority  given  by 
the  legislature  to  a  gas  or  water  company  to  break  up  the  streets  will 
not  relieve  the  municipality  from  the  obligation  to  maintain  them 
in  a  safe  condition ;  *  and  the  municipality  is  not  relieved  under  such 
circumstances  because  the  person  placing  or  creating  the  obstruction 
or  defect  is  also  liable  to  the  person  injured,*  or  liable  over  to  the 

20.  Lincoln  v.  Janesch,  63  Neb.  707,  v.  Tripp,  11  R.  I.  98,  23  Am.  Rep. 

89  N.  W.  280,  93  A.  S.  R.  ^8,  56  420;  Morse  v.  Richmond,  41  Vt  435, 

L.RA..   762;   Rochester  v.   Campbell,  98  Am.  Dee.  600. 

123  N.  Y.  405,  25  N.  E.  937,  20  A.  S.  Notes:   10  L.R.A.  474;   13  L.R.A, 

R.  760, 10  L.RA.  393.  (N.S.)  1276;  20  L.RA.(N.S.)  541  et 

Notes:   20  L.R.A.(N.S.)    540,  541;  seq.,  760  et  seq.;  10  Ann.  Cas.  679. 

I  Ann.  Cas.  946.  6.  Notes:  10  L.R.A.  474;  46  Lit. A. 

1.  Taylor  v.  Yonkers,  105  N.  Y.  202,    (N.S.)   331. 

II  N.  E.  642,  59  Am.  Rep.  492.  6.  Denver  ▼.  Utzler,  38  Colo.  300, 
Note :  21  L.R.A.  264,  265.                  88  Pac.  143, 120  A.  S.  R.  108,  8  L.R.A. 

2.  Lincoln  v.  Janesch,  63  Neb.  707,  (N.S.)  77;  Tepper  v.  Wichita,  90  Kan. 
89  N.  W.  280,  93  A.  S.  R.  478,  66  718,  136  Pac.  317,  49  L.R.A.(N.S.) 
L.R.A.  702.  844  and  note;  Grand  Forks  v.  Pauls- 

3.  Eyler  v.  Allegany  County,  49  Md.  ness,  19  N.  D.  293,  123  N.  W.  878, 
257,  33  Am.  Rep.  241).    See  generally,  40  L.R.A. (N.S.)   1158. 

Bridges,  vol.  4,  p.  225  et  seq.  Notes:  26  A.  S.  R.  194;  19  L.R.A. 

4.  Jefferson   v.    Chapman,   127   111.    (N.S.)  508. 

438,  20  N,  E.  33,  11  A.  S.  R.  136;  7.  Howse  v.  Southwold,  27  Ont.  L. 

Louisville,  etc.,  R.  Co.  v.  Mulverhill,  Rep.  29,  Ann.  Cas.  1913C  530. 

147   Ky.   360,   144   S.   W.   83,   Ann.  Note:  20  L.R.A.(N.S.)  552,  553. 

Cas.  1913D  183;  Cleveland  v.  Bangor,  8.  Vancouver  v.  Cummings,  46  Can. 

87  Me.  259,  32  Atl.  892,  47  A.  S.  R.  Sup.  Ct.  457,  Ann.  Cas.  1913A  685. 

326 ;  Carrington  v.  St.  Louis,  89  Mo.  9.  Zanesville  v.  Fannan,  63  Ohio  St. 

208,  1  S.  W.  240,  58  Am.  Rep.  108;  605,  42  N.  E.  703,  53  A.  S.  R.  664; 

Benton  v.  St.  Louis,  217  Mo.  687,  118  North  Manheim   Tp.   v.  Arnold,  119 

S.  W.  418,  129  A.  S.  R.  561;  Petten-  Pa.  St.  380,  13  Atl.  444,  4  A.  S.  R. 

gill  V.  Yonkers,  116  N.  Y.  558,  22  N.  C50;  Morse  v.  Richmond,  41  Vt  435, 

E.  1095, 15  A.  S.  R.  442;  North  Man-  98  Am.  Dec.  600. 

heim  Tp.  v.  Arnold,  119  Pa.  St.  380,  Note:  20  L.R.A,(N.S.)  760. 
13  Atl.  444,  4  A.  S.  R.  650;  Watson 
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municipality.*®  Its  liability  in  such  cases  is  predicated  upon  its 
negligence  in  not  causing  the  removal  of  the  defect  or  obstruction  with- 
in a  reasonable  time  after  it  had  notice,  or  when  by  the  exercise  of 
proper  care  and  diligence  it  might  have  known  the  condition  of  the 
way,**  and  hence  actual  or  constructive  notice  on  its  part  must  be 
shown.**  Nor  will  the  mere  fact  that  the  owner  of  an  obstruction 
on  a  sidewalk  is  liable  for  an  injury  resulting  therefrom  make  the 
mimicipality  lialile  therefor  also,  if  it  is  free  from  negligence.*'  More- 
over, the  municipality  does  not  become  an  insurer  against  injury 
.  resulting  from  the  negligence  of  the  licensee,**  and  its  relation  to  the 
licensee  in  this  connection  has  been  assimilated  to  that  growing  out 
of  an  independent  contract  for  work  in  the  streets.***  The  acts  of  a 
property  owner  who  improves  a  sidewalk  pursuant  to  a  municipal 
ordinance,  enacted  under  statutory  authority,  requiring  him  to  do  so, 
cannot  be  deemed  the  acts  of  the  municipality  in  such  a  sense  as  to 
charge  it  with  his  negligence.  In  order  to  charge  the  municipality, 
evidence  of  the  negligence  of  the  lot  owner  must  be  supplemented  by 
evidence  that  the  municipal  authorities  were  negligent,  or  that  the 
work  directed  to  be  done  was  intrinsically  dangerous.  And  liability 
on  the  part  of  the  municipality  cannot  be  hased  on  the  fact  of  the 
passage  of  the  ordinance  directing  the  making  of  the  improvement, 
since  it  is  only  in  the  performance  of  ministerial  acts  that  it  can 
be  held  liable  for  negligence.**  But  after  a  sidewalk  has  been  placed 
in  position,  no  matter  by  whom  or  by  what  authority,  and  the  munici- 
pal authorities  have  notice  of  a  defect  therein,  or  it  has  been  built 
so  long  that  knowledge  is  presumed,  the  city  is  as  liable  as  though  the 
sidewalk  had  been  built  by  its  express  authority.*'  If,  without  author- 
ity, and  in  violation  of  statute,  a  municipality  assumes  to  grant  an 
individual  the  right  to  obstruct  the  public  highway  while  in  the 
transaction  of  his  business,  and  for  such  privilege  takes  compensation, 
it  must  be  regarded  as  itself  maintaining  the  nuisance  so  long  as  the 
obstruction  is  continued  by  reason  of  and  under  its  license,  and  must 
be  liable  for  all  damages  which  may  naturally  result  to  a  third  party 
who  is  injured  in  his  person  or  property  by  reason  or  in  consequence 

10.  Morse  v.  Hichmond,  41  Vt.  435,  man,  41  Colo.  415,  92  Pac  922,  15 
98  Am.  Dee.  600.  L.R.A.(N.S.)  775. 

Note:   20   L.R.A.(N.S.)    760.  14.  West  Chester  v.  Apple,  36  Pa. 

11.  Evansville  v.  Senhenn,  161  Ind.  St.  284,  78  Am.  Dec.  336. 

42,  47  N.  E.  634,  61  N.   E.  88,  68  15.  Susquehanna     Depot     v.     Sim- 

A.  S.  R.  218,  41  L.R.A.  728;  Drake  mens,  112  Pa.  St.  384,  5  Atl.  434,  66 

V.  Kansas  City,  190  Mo.  370,  88  S.  Am.  Rep.  317.     See  supra,  par.  273 

W.  689,  109  A.  S.  R.  759;  Dougherty  et  seq. 

V.  St.  Louis,  251  Mo.  514,  158  S.  W.  16.  Dooley  v.  Suinvan,  112  Ind.  461, 

326,  46  L,R.A.(N.S.)    330   and  note.  14  N.  E.  566,  2  A.  S.  R.  209. 

Note:  20  L.R.A.(N.S.)  562,  653.  17.  Ponca  v.  Crawford,  23  Neb.  662, 

12.  See  supra,  par.  277  et  seq.  37  N.  W.  609,  8  A.  S.  R.  144. 

13.  Diamond  Rubber  Co.  v.  Harry- 
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of  placing  such  obstruction  in  the  l^ghway.^^  It  is  also  liable  if, 
without  legislative  authority,  it  grants  the  use  of  a  street  for  a  purpose 
which  renders  it  dangerous  for  the  public  to  travel  over  it  in  any 
other  manner.^*  Personal  liability  on  the  part  of  road  officers  for 
failure  to  perform  the  duty  resting  on  them  to  keep  the  highways  in 
repair  does  not  lessen  the  primary  liability  of  the  municipal  or  quasi- 
municipal  corporation  to  persons  who  suffer  injury  from  their 
neglect.**  A  charter  provision  that  in  case  of  injury  or  damage  by 
reason  of  insufficient,  defective,  or  dangerous  conditions  of  streets, 
produced  or  caused  by  the  wrong,  neglect  of  duty,  default,  or  negli- 
gence of  any  person  or  corporation,  such  person  or  corporation  shall 
be  primarily  liable  for  damages  for  such  injury  in  a  suit  for  the 
recovery  thereof  by  the  person  sustaining  such  damages,  and  the  city 
shall  not  be  liable  therefor  until  all  legal  remedies  shall  have  been 
exhausted  to  collect  such  damages  from  such  person  or  corporation,  is 
reasonable  and  valid.  The  persons  primarily  liable  within  the  mean* 
ing  of  such  a  provision  include  all  persons  liable  for  the  wrong, 
whether  at  common  law  or  under  a  statute.^ 

292.  Safety  Pending  Repairs. — According  to  the  weight  of  author- 
ity the  duty  of  a  municipality  to  keep  its  highways  reasonably  safe 
for  travel  is  not  abrogated  or  suspended  by  the  fact  that  the  highway 
is  being  repaired.  If  it  is  left  open  to  public  travel  the  municipality 
must  exercise  ordinary  care  and  take  reasonable  precautions  to  prevent 
injuries  to  travelers  thereon.'  It  may  totally  or  partially  close  the 
street  to  public  travel  while  the  repairs  are  in  progress,*  but  if  the 
way  is  not  closed,  and  no  notice  is  given,  travelers  may  expect  that  it 
is  practicable  to  pass  it  safely  and  that  they  will  have  the  usual  pro- 
tection which  the  law  affords,^  and  the  liability  of  the  municipality 
for  injuries,  as  in  other  cases,  must  be  regarded  as  continuing,  al- 
though it  may  not  have  been  guilty  of  any  pther  neglect  than  that 
of  permitting  the  way  to  be  out  of  repair.*  It  fulfils  its  obligation 
in  this  regard,  however,  when  it  takes  reasonable  precautions  to  notify 
the  public  of  the  fact  that  a  work  of  this  character  is  in  progress  and 
to  guard  against  injury  arising  therefrom.*    It  is  sometimes  held  that 

18.  Cohen  v.  New  York,  113  N.  Y.  38  Me.  219,  61  Am.  Dee.  243;  Speck 
532,  21  N.  E.  700;  10  A.  S.  B.  606,  v.  Bruce,  166  Mich.  560,  132  N.  W. 
4  L.R.A.  406.  114,  36  L.R.A.(N.S.)    203;   Peterson 

19.  Stanley  t.  Davenport,  54  la.  v.  Seattle,  40  Wash.  33,  82  Pao.  141, 
463,  2  N.  W.  1064,  6  N.  W.  706,  37  5  Ann.  Cas.  736  and  note. 

Am.  Rep.  216.  Note:  20  L.R.A.(N.S.)  603,  604. 

20.  Rapho  Tp.  v.  Moore,  68  Pa.  St.       3.  See  supra,  par.  188. 

404,  8  Am.  Rep.  202.  4.  Jacohs  v.  Bangor,  16  Me.  187, 

1.  Schaefer  v.  Fond  du  Lac,  99  Wis.   33  Am.  Dec.  662. 

333,  74  N.  W.  810,  41  L.R.A.  287.       Note:  Ann.  Cas.  1914A  1197. 

See  supra,  par.  261.  6.  Jacobs  v.  Bangor,  16  Me.  187,  33 

2.  Jacobs  V.   Bangor,  16  Me.   187,  Am.  Dec  652. 

33  Am.  Dee.  652 ;  Kimball  v.  Bath,       6.  Note :  5  Ann.  Cas.  738.    As  to  the 
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the  duty  of  keeping  the  streets  iy  a  reasonably  safe  condition  for  travel 
is  remitted  during  the  time  of  the  making  of  repairs  or  improve- 
ments.' But  even  under  this  rule,  the  municipality  is  protected  only 
from  liability  for  such  obstructions  or  unsafe  conditions  as  are  reason- 
ably necessary  for  the  purpose  of  performing  the  work,  and  such  as 
are  maintained  only  for  the  time  reasonably  required  for  making  the 
improvements  or  repairs.®  It  is  proper  to  close  one  half  of  a  street 
while  it  is  being  reconstructed,  and  throw  open  the  other  half  for 
use;  but  when  this  is  done,  the  public  is  not  thereby  invited  to  use 
the  open  half  as  in  all  respects  entirely  safe  and  convenient,  that  is, 
as  free  from  dangers  as  an  ordinary  public  street ;  and  the  invitation 
has  its  limitations  and  warnings  of  danger  based  on  physical  facts 
apparent  to  the  traveler.  The  contractor  doing  the  work,  with  his 
men,  material,  steam  roller  and  other  appliances,  with  usual,  non- 
negligent  noises,  is  there  for  a  lawful  purpose  and  is  not  obliged  to 
stop  the  work  with  its  ordinary  attendant  noises  every  time  a  traveler 
drives  along.  But  while  the  traveler  on  the  open  half  assumes  certain 
risks,  he  is  still  a  traveler  on  a  public  street,  and  the  contractor  still 
owes  him  due  care,  and  is  liable  for  injuries  suffered  by  him  as  a 
result  of  negligence  in  the  performance  of  the  work.* 

293.  Time  and  Opportunity  to  Repair. — Generally,  defects  and  ^ 
obstructions  must  be  remedied  within  a  reasonable  time  after  notice 
of  their  existence.*®  So,  where  notice  is  necessary  to  liability,  the 
municipality  must  have  been  in  possession  of  it  for  a  sufficient  length 
of  time  before  the  accident  to  have  remedied  the  obstruction  or  defect 
and  prevented  the  injury.**  But  the  fact  that  the  necessary  repairs 
are  difficult  to  make,  or  that  the  street  force  is  insufficient  to  make 
them  or  remove  obstructions  within  a  reasonable  time,  will  not  relieve 
the  municipality  from  a  charge  of  negligence ;  nor  can  it  be  heard  to 
urge  the  incompetency  of  its  officers  and  servants  as  an  excuse  for  its 
dereliction  in  this  connection.*'  But  it  has  been  declared  that  it  is 
the  duty  of  a  municipality  to  keep  the  streets  in  a  reasonably  safe 
condition  when  it  is  in  its  power  to  do  so,  and  not  when  it  is  impos- 
sible.*' If  a  highway  is  damaged  by  a  storm,  the  public  authorities 
are  required  to  put  it  in  repair  as  soon  thereafter  as  is  practicable;  *^ 

dnty  to  gtkard  the  public  against  the  53  S.  W.  921,  75  A.  S.  R.  462;  Sutton 

danger  in  such  cases,  see  infra,  par.  v.  Snohomish,  11  Wash.  24,  39  Pac 

356  et  seq.  273,  4»  A.  S.  R.  847;  Lorence  v.  El- 

7.  James  v.  San  Francisco,  6  Cal.  lensburgh,  13  Wash.  341,  43  Pac.  20, 
528,  65  Am.  Dec.  526.  52  A.  S.  R.  42, 

Notes:  20  L.R.A.(N.S.)    602,  603;  11.  See  supra,  par.  277  et  seq. 

6  Ann.  Cas.  738.  12.  Note:  20  L.R.A.(N.S.)  531,  532. 

8.  Note :  5  Ann.  Cas.  738.  13.  Magaha  v.  Hagerstown,  95  Md. 

9.  Phelan    v.    Granite    Bituminous  62,  51  Atl.  832,  93  A.  S.  R.  317. 
Pav.  Co.,  227  Mo.  666, 127  S.  W.  318,  14.  Note:  13  LJt.A.(N,S.)  1273  et 
137  A.  S.  R.  582.  seq. 

10.  Baustian  v.  Young,  152  Mo.  317, 
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but  the  failure  of  a  municipality  to  repair  a  hole  in  a  street  caused 
by  rain  is  not  excused  by  the  fact  that  the  street  force  was  busy  in 
repairing  other  damage  done  by  the  rain,  in  the  absence  of  proof  that 
by  reasonable  diligence  an  extra  force  could  not  have  been  employed 
for  such  emergency,  especially  where  no  notice  or  warning  of  its  exist- 
ence was  given  to  the  public.**  It  has  been  held  that  delay  for  four 
hours  in  placing  barriers  at  a  small  ditch  or  gully  washed  by  an  un- 
precedented storm  in  a  park  road,  which  is  not  extraordinarily  dan- 
gerous, to  prevent  injury  to  travelers,  is  as  matter  of  law  not  ne;2;ligence 
where  the  locality  is  neither  central  nor  much  traveled.**  Whether 
the  municipality  acted  with  reasonable  diligence  to  remove  or  remedy 
the  defect  after  notice,  and  whether  there  was  time  after  notice  to 
have  done  so,  depends  upon  the  circumstances  of  the  particular  case.*^ 
294.  Sufficiency  of  Funds. — ^As  a  general  rule  the  absence  of  neces- 
sary funds,  and  of  legal  means  to  procure  them,  excuses  the  neglect  of 
a  municipal  or  quasi  municipal  corporation  to  keep  its  streets  and 
highways  in  repair  so  as  to  prevent  them  from  becoming  dangerous 
to  the  public,  and  relieves  it  from  liability  for  injuries  resulting  there- 
from." There  seems  to  be  some  authority  to  the  contrary,  however.** 
And,  generally,  mere  lack  of  funds  is  npt  alone  sufficient  to  exempt 
the  municipality  from  liability.**  In  addition  thereto  it  must  appear 
that  it  has  no  legal  means  of  obtaining  them.*  Thus,  the  absence  of 
funds  is  no  excuse  where  they  may  be  obtained  by  taxation,*  or  where 
the  abutting  owners  may  be  compelled  to  make  the  necessary  repairs, 
or  the  cost  thereof  may  be  assessed  against  them  if  they  fail  to  do  so«* 
Nor  is  the  municipality  exempted  by  lack  of  funds  where  it  might  have 
prevented  the  accident  by  closing  the  highway,^  or  by  erecting  bar- 
riers.*   The  presumption  is  that  the  municipality  has  sufficient  funds, 

15.  Bradford  ▼.  Anniston,  92  Ala.       Notes:  103  A.  S.  R.  264;  6  L.R.A. 
349,  8  So.  683,  25  A.  S.  R.  60.  695;  20  L.R.A.(N.S.)  529  et  seq. 

16.  Cohen  v.  New  Tork,  204  N.  Y.       1.  Notes:  25  A.  S.  R.  63,  64;  20 
424,  97  N.  E.  866,  39  L.R.A.(N.S.)    L.R.A.(N.S.)    529  et  seq. 

985.  2.  Whitfield  ▼.  Meridian,  66  Miss. 

17.  RehbeiK  ▼.  New  York,  91  N.  Y.  570,  6  So.  244,  14  A.  S.  R.  596,  4 
137,  43  Am.  Rep.  657.  L.R.A.  834;  Erie  v.  Sehwingle,  22  Pa. 

18.  Whitfield  v.  Meridian,  66  Miss.  St.  384,  60  Am.  Dec.  87. 

670,  6  So.  244,  14  A.  8.  R.  596,  4       Notes:  29  A.  S.  R.  333,  334;  20 
L.R.A.  834.  L.R.A.(N.S.)  529  et  seq. 

Notes:  63  Am.  Dec.  355;  13  L.R.A.       3.  Shelby  v.   Clagett,  46  Ohio  Bt 
(N.S.)  1269  et  seq.;  20  L.R.A.(N.S.)   549,  22  N.  E.  407,  5  L.R.A.  606. 
529  et  seq.  Notes:  29  A.  S.  R.  333,  334;  20 

19.  Notes:  13  L.R.A.(N.S.)  1269  et  L.R.A.(N.S.)  530. 

seq.;  20  L.R.A.(N.S.)  530.  4.  Caniey  v.  Marseilles,  136  HI.  401, 

20.  Cline  v.  Crescent  City  R.  Co.,  26  N.  E.  491,  29  A.  S.  R.  328. 

43  La.  Ann.  327,  9  So.  122,  26  A.       Note:  20  L.R.A.(N.S.)  530,  531. 
8.  R.  187;  Whitfield  y.  Meridian,  66       5.  Notes:  25  A.  S.  R.  63,  64;  20 
Kiss.  570,  6  So.  244, 14  A.  8.  R.  696,  L.R.A.(N.S.)  530,  53L 
4  L.R.A.  834. 
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and  the  fact  that  it  has  not,  is  a  matter  of  defense  which  need  not  be  I 

negatived  by  the  plaintiff  in  his  complaint.^ 

Duty  and  Liability  as  Affected  by  Nature  and  Location  of  Way 

295,  Generally. — ^The  duty  of  a  municipal  or  quasi  municipal  cor- 
poration to  keep  its  streets  and  highways  reasonably  safe  for  travel, 
and  its  liability  for  injuries  resulting  from  its  failure  to  do  so,  extends 
to  all  streets  and  highways  within  its  corporate  limits,  regardless  of 
whether  the  fee  is  in  the  municipality  or  the  abutting  owners,'  and, 
usually,  includes  highways  which  are  not  city  streets.  So,  it  extends 
to  those  places  where  one  highway  enters  into  another,®  and  even  to 
a  tunnel  under  a  river  where  that  is  a  city  highway.^  It  extends 
also  to  a  boulevard  which  furnishes  to  the  traveling  public  all  the 
conveniences  of  an  ordinary  street,  and  is  equally  inviting  to  the 
public,  although  an  unusual  space  on  either  side  is  devoted  to  lawn. 
The  fact  that  the  control  of  the  boulevard  is  vested  by  statute  in  the 
board  of  commissioners  of  parks  and  boulevards,  rather  than  in  the 
common  council  does  not  make  it  any  less  a  city  enterprise,  or  relieve 
the  city  from  liability  for  injuries  resulting  from  its  defective  condi- 
tion, since  a  city  may  act  through  such  agencies  as  the  legislature 
directs.*®  But  in  any  case  the  way  must  be  a  public  one  which  the 
public  authorities  are  under  a  legal  obligation  to  keep  in  repair.**  If 
the  highway  is  not  legally  established,  it  is  generally  held  that  the  cor- 
poration is  not  liable  for  defects  therein.**  But  mere  irregularities  do 
not  have  this  effect,**  nor  does  the  fact  that  the  highway  is  constructed 
in  a  different  manner  from  that  authorized  by  law  relieve  it  from  lia- 
bility for  injuries  resulting  from  careless  construction.**  The  duty 
and  consequent  liability  of  the  corporation  is  not  dependent  on  the 
manner  in  which  the  highway  may  have  been  established ;  it  applies  to 
all  existing  highways  whether  established  through  proceedings  by 
court  or  municipal  authorities,  or  through  dedication,**  and  in  some 
jurisdictions  even  where  a  highway  has  been  established  by  user,**  It 
extends  to  streets  and  highways  which  are  in  common  use,  by  the 

6.  Note:  20  L.R.A.(N.S.)  529.  1039,  30  L.R.A.(N.8.)  931;  Houfe  v. 

7.  Note:    20    L.R.A.(N.S.)    554   et  Fulton,  34  Wis.  608, 17  Am.  Rep.  463; 
seq.  Green  v.  Bridge  Creek,  38  Wis.  449, 

8.  Farquar  v.  Roseburg,  18  Ore.  271,  20  Am.  Rep.  18. 

22  Pac.  1103,  17  A.  S.  R.  732.  Notes:   20  L.R.A.(N.S.)    555,  556; 

9.  Note:  20  L.R.A.(N.S.  574.      .      L.R.A.1915E  597  et  seq. 

10.  Burridge  v.  Detroit,  117  Mich.       12.  Note:  13  L.R.A.(N.S.)   1222. 
557,  76  N.  W.  84,  72  A.  S.  R.  582,       13.  Sewell  v.  Cohoes,  75  N.  Y.  45, 
42    L.R.A.    684.      See    Parks    and  31  Am.  Rep.  418. 

Squares.  Note:  13  L.R.A.(N.S.)   1222. 

11.  State  V.  Kent  County,  83  Md.       14.  Pekin  v.  Newell,  26  111.  320,  79 
377,  35  Atl.  62,  33  L.R.A.  291;  Wood-  Am.  Dec.  378.' 

son  V.  Metropolitan  St.  R.   Co.,  224       16.  Note:  20  L.R.A. (N.S.)  653,  554. 
Mo.  685,  123  S.  W.  820,  20  Ann.  Cas.       16.  See  supra,  par.  23  et  seq. 
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public,  and  which  it  suffers  them  to  treat  as  such/'  even  though  they 
have  never  been  officially  and  formaUy  opened.^®  This  is  equally 
true  of  property  which  has  been  recognized,  controlled,  and  improved 
by  the  corporate  authorities  as  a  street  or  highway,  though  it  has 
never  been  legally  laid  out  as  such.^*  In  such  cases  the  corporation 
is  chargeable  with  the  same  duties  and  subject  to  the  same  liabilities 
as  pertain  to  highways  formerly  established.^  It  follows,  there- 
fore, that  a  formd  dedication  or  appropriation  of  the  street  or  high- 
way need  not  be  shown,  and  that  it  is  sufficient  to  show  that  it  was 
in  actual  possession  of  the  city  and  open  to  and  used  by  the  public  as 
a  thoroughfare  at  the  time.^  It  has  been  held  that  one  who  builds 
a  dam  on  the  line  of  a  highway  where  it  crosses  a  ravine,  making  a 
safe  and  suitable  crossing  by  a  causeway  composed  of  logs,  brush, 
stone,  and  earth,  which  is  used  by  the  public,  and  for  a  time  main- 
tained and  repaired  by  the  highway  officers,  is  not  chargeable  with  its 
maintenance  and  repair,  or  liable  for  injuries  occasioned  by  its  being 
out  of  repair,  and  that  it  becomes  a  part  of  £he  public  highway  as 
soon  as  it  is  completed  and  it  then  becomes  the  duty  of  the  proper 
authorities  to  maintain  it  and  keep  it  in  repair.'  On  the  other  hand, 
it  is  held  that  the  duty  and  liability  of  the  municipality  does  not 
extend  to  a  temporary  passageway  over  private  property,  made  neces- 
sary by  a  snowdrift  in  the  highway.*  The  duty  and  liability  cease  on 
the  vacation  or  abandonment  of  the  highway^ 

296.  Estoppel  to  Deny  Existence  of  Highway. — ^If  a  municipal  or 
quasi-municipal  corporation  takes  unlawful  possession  of  land  as  a 
highway,  and  expends  labor  on,  and  improves  and  holds  it  out  to  the 
world  as  such,  it  is  estopped  to  deny  that  it  is  a  highway,  as  against 
one  who  is  injured  by  reason  of  defects  therein ;  *  it  cannot  escape 
liability  by  reason  of  the  fact  that  the  land  over  which  it  passes 
belongs  to  another.*  So  too,  if  such  a  corporation  or  its  officers  ratify 
and  adopt  a  bridge  already  built  without  its  authority,  or  take  posses- . 
sion  of  it  as  one  of  the  public  bridges  of  the  town,  and  a  part  of  its 
highways,  or  by  other  acts  clearly  indicate  such  intent,  and  that  it  is 

17.  Frankfort  v.  Coleman,  19  Ind.  Note:  20  L.R.A.(N.S.)  560  et  seq. 
App.  368,  49  N.  E.  474,  65  A.  S.  R.  1.  Mans  v.  Springfield,  101  Mo.  613, 
412.  14  S.  W.  630,  20  A.  S.  B.  634. 

Note:  20  L.R.A.(N.S.)  557  et  seq.       Note:  20  L.R.A.(N.S.)  553,  554. 

18.  Note:  20  L.R.A.(N.S.)  500  et  2.  Wallace  v,  Evans,  43  Kan.  509, 
seq.  23  Pac.  596,  8  L.R.A.  52. 

19.  Joliet  V.  Verley,  35  111.  58,  85  3.  Bogie  v.  Waupun,  75  Wis,  1,  43 
Am.  Dec.  342;  Covington  v.  Lee,  89   N.  W.  667,  6  L.R.A.  69. 

S.    W.   493,  28  Ky.  L.   Rep.  492,  2  4.  See  supra,  par.  69. 

LiR.A.(N.S.)   481;  Sewell  v.  Cohoes,  6.  Sewell  v.  Cohoes,  75  N.  Y.  45, 

76  N.  Y.  45,  31  Am.  Rep.  418.  31  Am.  Rep.  418;  Houfe  v.  Fulton, 

Note:  103  A.  S.  R.  263.  34  Wis.  608,  17  Am.  Rep.  463. 

20.  Sewell  v.  Cohoes,  75  N.  Y.  45,  6.  Sewell  v.  Cohoes,  75  N.  Y.  45, 

31  Am.  Rep.  418.  31  Am,  Rep.  418. 
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to  be  so  regarded  by  the  public,  the  corporation  may  be  estopped  from 
denying  that  such  is  its  true  character,  or  from  affirming  that  it  had 
no  lawful  right  to  adopt  or  maintain  it.  The  estoppel  in  such  ca^es 
arises  from  the  acts  of  the  corporation  and  its  officers,  performed  within 
their  apparent  authority;  and  if  they,  who  ought  to  know,  were 
deceived  and  mistaken,  it  would  be  most  inequitable  and  wrong  to 
visit  the  consequences  upon  innocent  third  persons,  who  relied  upon 
and  were  justified  in  confiding  in  their  action.^  But  a  town  is  not 
estopped  to  deny  that  a  temporary  passageway  over  private  property, 
made  necessary  by  a  snowdrift  in  the  highway,  is  a  public  highway, 
by  reason  of  the  fact  that  its  road  overseer  has  done  some  work  on  it 
with  the  knowledge  and  approval  of  the  supervisors,  where  he  has 
authority,  under  the  statutes,  to  open  a  way  over  private  property.® 

297.  Unopened  or  Unimproved  Highways. — ^A  city  is  not  necessa- 
rily required  to  open  or  put  all  its  streets  in  a  condition  for  public 
travel,*  and  it  is  not  liable  for  the  condition  of  a  street  which  exults 
merely  on  paper,  and'  has  never  been  opened  to  public  use.^*  It  fol- 
lows, therefore,  that  to  authorize  a  recovery  for  injuries  occasioned  by 
defects  or  obstructions,  the  plaintiff  must  allege  and  prove  that  the 
place  where  the  injury  occurred  was  at  the  time  controlled  and  treated 
by  the  municipal  authorities  as  a  public  highway,  and  opened  as 
such.*^  There  is  authority  to  the  effect  that  a  dty  may  leave  its  streets, 
or  any  of  them,  in  the  condition  in  which  they  were  when  first  estab- 
lished and  set  apart  for  public  use,  although  they  may  have  then 
been  entirely  unimproved ;  ^*  but  it  is  generally  held  that  when  a 
street  is  once  opened  for  use  it  must  be  put  in  a  reasonably  safe  con- 
dition for  travel.**  Usually  the  fact  that  a  street  or  highway  has 
never  been  graded,**  or  is  not  what  is  technically  known  as  an  im- 
proved street,  is  immaterial  in  determining  the  question  of  liability,** 
as  is  the  absence  of  sewers  or  water  mains  or  a  curb  line  established,  or 
paving  or  guttering,  if,  notwithstanding,  the  existence  of  a  public 
*  highway  is  determined.**    Statutes  and  charter  provisions  sometimes, 

7.  Houfe  v.  Fulton,  34  Wis.  608,  17  Va.  457,  12  S.  E.  536, 11  L.B.A.  319; 
Am.  Rep.  463.  See  BanxsES,  voL  4,  Campbell  v.  Elkins,  58  W.  Va.  308, 
pp.  230,  231.  52  S.   E.   220,  2  L.R.A.(N.S.)    159. 

8.  Bogie  V.  Waupun,  75  Wis.  1,  43  12.  Gee  v.   Hopkinsville,   154   Ky. 

^•«^  ^f '  ^  y^-f  •  ^?;.  -.r     .^a    263,  157  S.  W.  30,  46  L.R.A.(N.S.) 

9.  Hunter  v.  Weston,  111  Mo.  176,  229 

^^l?•p^;  }?^^'  kl  \^'\  ^nl'mr         l^.  Bassett  v.  St  Joseph,  53  Mo. 

10.  Bassett  v.   St.  Joseph,  53  Mo.  oon  -ia  a^  t> a  a  a     aj        •«* 

290, 14  Am.  Rep.  446;  Hunter  v.  Wes-  ^^'  ^^^  ™'  ^^'  ^^'    ^^  ^  "^"^ 
ton,  111  Mo.  176,  19  S.  W.  1098,  17  P^;  ^^^  ®*  ^^%    ^     o    t>    ««o 
L.R.A.  633;  Benton  v.  St.  Louis,  217       Jf-  ^^^L.        ^  ^\  ^'  ^^^'   , 
Mo.  687,  118  S.  W.  418,  129  A.  S.  E.       ^^'  Frankfort  v.  Coleman,  19  Ind. 
561.  App.  368,  49  N.  E.  474,  65  A.  S.  B. 

Notes:  15  A.  S.  R.  446;  20  L.R.A.  412. 
(N.S.)  556  et  seq.  Note.:  20  L.R.A.(N.S.)  657. 

11.  Childrej  v.  Huntington,  34  W.       16.  Benton  v.   St.  Louis,  217  Mo. 
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however,  exempt  the  municipality  from  liability  where  the  street  has 
not  been  graded,  or  for  injuries  resulting  from  any  insufficiency  of 
the  ground  where  sidewalks  are  usually  constructed,  when  no  sidewalk 
is  built." 

298.  Streets  and  Highways  in  Annexed  Territory. — ^The  duty  of  a 
municipality  to  keep  its  streets  and  highwajrs  reasonably  safe  for 
public  travel  extends  to  highways  which  are  brought  within  its  cor- 
porate limits  by  the  annexation  of  the  territory  through  which  they 
run,^8  and  this  is  true  whether  they  were  originally  laid  out  as  high- 
ways by  the  proper  county  authorities,  or  became  such  by  user.** 
While  there  is  authority  to  the  eflFect  that  the  liability  in  respect  to 
existing  defects  attaches  immediately  on  the  annexation,^^  the  better 
rule  would  appear  to  be  that  the  municipality  is  entitled  to  a  reason' 
able  time  within  which  to  discover  and  remedy  them,  and  to  make 
the  street  reasonably  safe  for  travel,  what  is  a  reasonable  time  depend- 
ing on  the  circumstances  of  the  case.^ 

299.  Alleys. — Ordinarily,  the  duty  of  a  municipality  to  keep  its 
streets  in  a  reasonably  safe  condition  for  public  travel,  extends  to 
public  alleys,  which,  though  not  designed  to  be  used  in  the  same  way 
as  streets,  are  expected  to  be  used  as  highways,  and  it  may  be  liable 
to  pedestrians  who  are  injured  while  passing  over  such  an  alley 
because  of  defects  therein,  where  it  is  paved  for  both  pedestrian  and 
vehicle  travel."  The  duty  does  not  extend  to  alleys  which  exist  only 
on  paper,  however,  and  which  have  never  been  opened  to  public  use,' 
and  there  is  authority  to  the  effect  that  municipalities  are  not  bound 
to  the  same  degree  of  care  with  respect  to  an  alley  as  to  a  street,  unless 
by  its  use  it  has  in  fact  become  a  public  street.^  The  abutting  lot- 
owners  have  no  such  control  over  alleys  as  to  exclude  the  general 
public  from  their  enjoyment,  and  an  alley  retains  its  character  as 
such  although  the  lots  on  both  sides  thereof  are  owned  by  one  person, 
and  it  is  so  intersected  by  a  railroad  as  to  make  it  practically 
impassable.* 

687,  118   S.  W.  418,  129  A.  S.  R.       1.  Bichraond  v.  Mason,  109  Va.  546, 
661.  65  S.  E.  8,  17  Ann.  Cas,  194.. 

17.  Neidhardt  v.  MinneapoUs,  112       Note:  38  L.R.A.(N.S.)   1127. 
Minn.  149,  127  N.  W.  484,  29  L.R.A.       2.  Osage  Citv  v.  Larkin,  40  Kan. 
(N.S.)  822.  206,  19  Pac.  668,  10  A.  S.  R.  186, 

18.  Frankfort  v.  Coleinnn,  19  Ind.  2  L.R.A.  56;  Covington  v.  Lee,  89  S. 
App.  368,  49  N.  E.  474,  65  A.  S.  R.  W.  493.  28  Ky.  L.  Rep.  492,  2  L.R.A. 
412;  Richmond  v.  Mason,  109  Va.  546.    (N.S.)  481. 

65   S.   E.  8,  17  Ann.   Cas.  194  and  3.  Hunter  ▼.  Weston,  111  Mo.  176, 

note.  19  S.  W.  1098,  17  L.R.A.  633.    And 

Notes:    20    L.R.A.(N.S.)    575;    38  see  snpra,  par.  297. 

LJl.A.(N.S.)    1129.  4.  Notes:    103    A.    S.   R.   267;   20 

19.  Frankfort  v.  Coleman,  19  Ind.  L.R.A.(N.S.)  573;  15  Ann.  Cas.  969. 
App.  368,  49  N.  E.  474,  65  A.  S.  R.  5.  Osapre  Citv  v.  Larkin,  40  Kan. 
412.  206,  19  Pac.  658,  10  A.  S.  R.  186,  2 

20.  Note:  17  Ann.  Cas.  197.  L.R.A.  66. 
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300.  Fords.^ — There  seems  to  be  some  conflict  of  authority  as  to 
the  liability  of  a  municipality  for  injuries  sustained  by  persons 
attempting  to  cross  fords.*  It  has  been  held  that  a  municipal  corpo- 
ration which  undertakes  to  construct  a  ford  instead  of  a  bridge  across 
a  stream  flowing  through  its  limits,  which  at  low  water  is  safe  for 
vehicles  and  pedestrians,  is  not  liable  for  the  death  of  one  who  under- 
takes to  cross  when  the  river  is  swollen  to  such  an  extent  as  to  make 
the  crossing  unsafe.'  But  the  contrary  is  true  where  the  ford  is 
defective, in  its  ordinary  state,  and  some  courts  require  a  greater 
measure  of  care  on  the  part  of  a  municipality  to  protect  persons  who 
attempt  to  cross  at  a  ford  when  the  stream  is  swollen  and  who  have 
no  knowledge  of  the  conditions.® 

301.  Negligence  as  Affected  by  Location  of  Highway* — ^As  a  general 
rule  the  duty  of  a  municipal  corporation  to  keep  its  streets  and  side- 
walks reasonably  safe  for  public  travel  is  not  lessened  by  the  pecul- 
iarities of  their  location  or  the  extent  of  their  use,*  and  it  must  use 
reasonable  care  to  keep  them  in  such  condition  even  though  they 
are  located  in  the  sparsely  settled  suburbs  or  outskirts  of  the  city, 
or  are  rural  in  character,  and  though  they  are  not  so  much  in  use 
as  those  in  the  more  frequented  parts  of  the  city.**  This  rule  is, 
however,  subject  to  the  qualification  or  limitation  that  the  same  dili- 
gence and  care  is  not  required  in  respect  to  streets  remote  from  the 
settled  part  of  the  municipality,  and  little  used.**  In  other  words, 
what  constitutes  ordinary  care  may  depend  to  some  extent  upon  the 
location  of  the  street  or  sidewalk  and  the  extent  of  its  use.**  For 
example,  what  would  constitute  reasonable  care  and  precaution  with 
reference  to  the  repair  and  safety  of  a  walk  in  a  remote  part  of  a 
town  where  it  is  but  little  used  would  not  in  every  case  amount  to 
reasonable  care  and  prudence  with  reference  to  a  walk  or  crossing 

6.  Note:  46  L.R.A.(N.S.)  229  et  Salt  Lake  City,  29  Utah  247,  81  Pac 
seq.  81,  4  Ann.  Cas.  824. 

7.  Gee  v.  Hopkinsville,  154  Ky.  263,  Notes:  103  A.  S.  R.  267;  29  L.R.A, 
157  S.  W.  30,  46  L.R.A.(N.S.)  229.   (N.S.)  823  et  seq. 

8.  Note:  46  L.R.A.(N.S.)  229  et  11.  Carlin  v.  Chicago,  262  111.  664, 
seq.  104  N.  E.  905,  Ann.  Cas.  1915B  213 ; 

9.  Notes:  103  A.  S.  R.  267;  20  Sundell  v.  Tintah,  117  Minn.  170,  131 
L.R.A.(N.S.)  585  et  seq.;  29  L.R.A.  N.  W.  639,  Ann.  Cas.  1913C  1311  and 
(N.S.)  823  et  seq.;  13  Ann.  Cas.  285.  note,  38  L.R.A. (N.S.)  1127  and  note; 

10.  Miller  v.  Mullan,  17  Idaho  28,  Whitfield  v.  Meridian,  66  Miss.  570,  6 
104  Pac.  660,  19  Ann.  Cas.  1107;  So.  244,  14  A.  S.  R.  596,  4  L.R.A. 
Sundell  v.  Tintah,  117  Minn.  170,  134  834. 

N.   W.   639,   Ann.   Cas.  1913C   1311  Note :  30  A.  S.  R.  525. 

and  note,  38  L.R.A.{N.S.)   1127  and  12.  Neff  v.  Cameron,  213  Mo.  350, 

note;  Whitfield  v.  Meridian,  66  Miss.  Ill  S.  W.  1139,  127  A.  S.  R.  606,  18 

570,  6  So,  244,  14  A.  S.  R.  596,  4  L.R.A.(N.S.)  320. 

L.R.A.  834;  Neff  v.  Cameron,  213  Mo.  Notes:  20  L.R.A.(N.S.)  585  et  seq.; 

350,  111  S.  W.  1139,  127  A.  S.  R.  29  L.R.A.(N.S.)    824  et  seq. 
606,  18  L.R.A.(N.S.)  320;  Mackay  v. 
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in  the  heart  of  the  town  where  the  entire  population  pass  over  it 
daily.*'  So  it  has  been  held  that  a  city  must  necessarily  have  a 
discretion  as  to  the  time  when  it  will  repair  a  defect  in  a  street  not 
much  used,  and  not  in  a  business  part  of  the  city.**  And  the  munici- 
pality is  not  required  to  exercise  as  high  a  degree  of  care  in  grading 
and  constructing  a  rural  way  within  its  limits  as  where  improving 
a  street  in  the  populous  portions  of  the  city,  though  it  has  been 
held  that  ordinarily  more  care  must  be  used  upon  such  a  way  than 
would  be  required  on  an  ordinary  country  road.**  The  place  where 
the  injury  occurs  often  has  an  important  bearing  on  the  question 
of  implied  notice  and  consequent  negligence.** 

Liability  for  Injuries  to  Particular  Classes  of  Persons 

• 

302.  Mtmicipal  Officers  and  Employees. — ^That  one  injured  by  a 
defect  in  a  city  street  was  a  member  of  the  city  council  will  not  pre- 
vent his  recovering  damages  for  the  injury,  if  he  was  not  a  member 
of  the  committee  having  supervision  of  the  highways,  and  was  not 
charged  with  the  duty  or  given  the  power  to  make  repairs.  Nor 
will  a  provision  of  a  city  charter,  forbidding  members  of  the  council 
to  contract  with  the  city  prevent  a  recovery  in  such  case.*^  Neither 
has  a  police  officer  such  relation,  by  virtue  of  his  employment,  to  the 
city  whose  officer  he  is,  as  to  prevent  him  from  maintaining  an  action 
to  recover  for  injuries  sustained  by  reason  of  a  defective  street  or 
sidewalk  therein.*®  It  has  also  frequently  been  held  that  a  city 
owes  the  same  degree  of  care  toward  a  fireman  driving  over  its  streets 
in  the  discharge  of  his  duties  that  it  owes  to  any  other  traveler,*' 
and  is  liable  to  him  for  injuries  sustained  by  reason  of  defects  in 
the  street.*'  Firemen  are  not  deemed  fellow  servants  with  those 
public  officers  whose  duty  it  is  to  keep  the  streets  in  repair  so  as  to 
preclude  a  recovery  for  injuries  due  to  the  negligent  discharge  of 
mich  duty.* 

13.  MiUer  y.  Mnllan,  17  Idaho  28,  Kan.  481,  57  Pao.  123,  45  L.R.A.  429; 
104  Pac.  660,  19  Ann.  Cas.  1107.  Coots  v.  Detroit,  75  Mich.  628,  43  N. 

Note:  103  A.  S.  E.  266,  267.  W.  17,  5  L.R.A.  315. 

14.  Chicago  v.  Martin,  49  lU.  241,  Notes:  15  A.  S.  R.  446;  20  L.R.A. 
95  Am.  Dee.  590  and  note.  (N.S.)  748;  18  Ann.  Cas.  509. 

15.  Neidhardt  v.  MinneapoUs,  112  20.  Coots  v.  Detroit,  75  Mich.  628, 
Mmn.  149,  127  N.  W.  484,  29  Lil.A.  43  N.  W.  17,  5  L.R.A.  315;  Farley  v, 
(N.S.)  822.  New  York,  152  N.  Y.  222,  46  N.  E. 

16.  Miller  v.  Mullan,  17  Idaho  28,  506,  57  A.  S.  R.  611. 

104  Pac.  660, 19  Ann.  Cas.  1107.  And  Notes:  20  L.R.A.(N.S.)  748;  18 
flee  supra,  par.  285.  Ann.   Cas.   509. 

17.  Danville  v.  Robinson,  99  Va.  1.  Coots  v.  Detroit,  75  Mieh.  628,  43 
448,  39  S.  E.  122,  55  L.R.A.  162.       N.  W.  17,  5  L.R.A.  316. 

18.  Note:  10  L.R.A.  737.  Note:  18  Ann.  Cas.  509. 

19.  Kansas   City  v.   McDonald,  60       And  see  Masteb  and  Sebvakt. 
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303.  Children. — ^It  is  well  settled  that  the  duty  owing  to  a  child 
upon  the  highway  is  at  least  equal  to  that  owing  to  an  adult,*  and  so 
long  as  the  child  is  a  traveler  the  municipality  owes  it  the  same  duty 
of  having  its  streets  reasonably  safe  that  it  owes  to  other  travelers.* 
Its  liability  in  case  a  child  rightfully  in  the  highway  is  injured  by 
a  defect  therein  is  precisely  the  same  as  in  the  case  of  an  a^ult  who 
is  injured  while  free  from  fault  from  a  like  cause.*  The  authorities 
are  in  conflict,  however,  as  to  whether  or  not  there  is  a  greater  duty 
owing  to  the  child  than  to  adults.*^  So  there  is  a  conflict  of  authority 
as  to  the  right  of  a  child  to  recover  for  injuries  received  while  playing 
in  a  highway.  Some  courts  hold  that  there  is  no  liability  under 
such  circumstances,  either  on  the  part  of  the  municipality,*  or  pri- 
vate individuals  or  corporations  who  place  obstructions  or  make 
excavations  in  the  street  or  highway.'  The  weight  of  authority  is, 
however,  apparently  to  the  effect  that  children  may  use  the  public 
streets  of  a  city  for  pleasure  as  \^ell  as  grown  persons  may,*  and  that 
the  fact  that  a  child  was  iujured  while  playing  in  the  street  will  not 
prevent  a  recovery  for  such  injury,*  at  least  in  the  absence  of  cir- 

2.  Indianapolis  y.  Emmelman,  108  R.  275,  23  L.RJl.(N.S.)  636;  Indian^ 
Ind.  530,  9  N.  E.  155,  58  Am.  Rep.  apolis  v.'  Emmelman,  108  Ind.  53Q,  9 
65.  N;  E.  155,  58  Am.  Rep.  65 ;  Covington 

Notes:  6  L.R.A.(N.S.)  905;  20  Saw  Mill,  etc.,  Co.  v.  Drexillus,  120 
L.R.A.(N.S.)    749,  750.  Ky.  493,  87  S.  W.  266,  117  A.  S.  R. 

3.  Stinson  v.  Gardiner,  42  Me.  248,  593;  Beaudin  v.  Bay  City,  136  Mioh. 
66  Am.  Dee.  281;  Reed  v.  Madison,  333,  99  N.  W.  285,  4  Ann.  Cas.  248 
83  Wis.  171,  53  N.  W.  547,  17  L.R.A.  and  note;  Jackson  v.  Greenville,  72 
733,  overruled  on  another  point  by  Miss.  220, 16  So.  382,  48  A.  S.  R.  553, 
McKeague  v.  Green  Bay,  106  Wis.  27  L.R.A.  527 ;  Dougherty  v.  St.  Louist 
577,  82  N.  W,  708.  251  Mo.  514, 158  S.  W.  326,  46  L.RA. 

Notes:  55  Am.  Rep.  865;  10  L.R.A,  (N.S.)   330;  McGarry  v.  Loomis,  63 

737;  22  L.R.A.  661;  20  L.R.A.(N.S.)  N.  Y.  104,  20  Am.  Rep.  510;  McGuire 

749,  750.  V.  Spence,  91  N.  Y.  303,  42  Am.  Rep, 

4.  Indianapolis  y.  Emmelman,  108  601  note,  43  Am.  Rep.  668;  Kunz  v^ 
Ind.  530,  9  N.  E.  155,  58  Am.  Rep.  Troy,  104  N.  Y.  344,  10  N.  E.  442, 
65.  58  Am.  Rep.  508;  Kramer  y.  South- 

5.  Note:  6  L.R.A.(N.S.)  905  et  seq.  em  R.  Co.,  127  N.  C.  328,  37  S.  E. 

6.  Stinson  v.  Gardiner,  42  Me.  248,  468,  52  L.R.A.  359;  Irvine  y.  Green- 
60  Am,  Dec  281  and  note.  wood,  89  S.  C.  611,  72  8.  E.  228,  96 

Notes:  55  Am.  Rep.  864,  865;  10  L.R.A.(N.S.)  363;  Gibson  y.  Hunting- 

J' 5f  ,7r^r\  ^^.o^-^;^;  ^^K^K^^  ton,  38  W.  Va.  177,  18  S.  E.  447,  46 
L.R.A.(N.S.)   753;  4  Ann.  Cas,  251.  ^^  g,  r^  353^  22  L.R.A.  561  and  note; 

nI'cl^^  c^a  ^^'        '  Townley  v.  Huntington,  68  W.  Va.  574, 

^YiJbgton  Saw  Mill,  etc,  Co.  y.  J^^.  E.  368,  34  L.R.A.(N.S.)  118 
Drexilius,  120  Ky.  493,  87  S.  W.  266,  ^^^  \  ^T^^oo  w-  ^«i ^'no 
117  A.  S.  R.  693.  S'^^^.n^'-A  Pti'  }^Xr  fl^'o^P'J^^ 

9.  Chicago  V.  Major,  18  111.  349,  68  N.  W.  650,  9  L.R.A. (N.S.)  652;  GIos^ 
Am,  Dec  553;  Chicago  v.  Keefe,  114  ter  v.  Toronto  Electric  Light  Co.,  38 
111.  222,  2  N.  E.  267,  56  Am.  Rep.   Can.  Sup.  Ct.  27,  6  Ann.  Cas.  529; 
860  and  note;  Van  Cleef  v.  Chicago,  1  British  RuL  Cas.  786, 
240  IlL  318,  88  N.  E.  816,  130  A.  S.       Notes:  56  Am.  Rep.  446;  6  L.RJI. 
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camstances  making  it  obviousfy  dangerous  to  play  there.**  But  it 
has  been  held  that  in  estimating  the  degree  of  carelessness  with  which 
the  city  is  chargeable  in  all  cases  of  this  sort,  the  character  of  the 
obstruction  is  to  be  considered  with  reference  to  the  proper  uses  of 
the  street  as  a  thoroughfare  of  travel,  and  not  as  a  place  for  the 
recreation  of  children,  and  the  liability  depends  upon  whether  the 
street  is  reasonably  safe  for  ordinary  travel.**  It  is  generally  held 
that  a  child  who  is  injured  while  using  a  sidewalk  both  for  travel 
and  for  play  at  the  same  time,**  or  who  is  engaged  in  play  which 
involves  travel  over  the  way,  and  is  not  in  itself  unlawful,  may  recover. 
So  it  has  been  held  that  a  boy  running  along  a  street  while  engaged 
in  play,  as  where  he  is  trying  to  catch  another  boy,  is  a  traveler 
if  he  is  in  fact  traveling  in  a  proper  manner.*'  The  fact  that  a 
child  is  rolling  a  hoop  when  injured  will  not  necessarily  preclude 
a  recovery  against  the  municipality,**  nor  does  a  child  cease  to  be 
a  traveler  when  he  steps  aside  for  an  instant  to  clasp  in  play  a  post 
in  thB  highway,  and  almost  in  his  path,  since  such  an  act  is  a  nat- 
ural and  ordinary  incident  of  traveling.**  Nor  does  a  boy  become, 
as  matter  of  law,  a  lounger  by  stopping  in  a  street  on  his  way  home 
to  rest  and  cool  off,  after  finishing  a  game  which  he  had  been  play- 
ing in  a  vacant  lot,  so  as  to  prevent  his  recovering  for  injuries  by 
the  fall  upon  him  of  lumber  illegally  piled  in  the  highway.**  So, 
too,  it  has  been  held  that  children  sent  into  a  street  by  their  parents 
for  air  and  exercise  may  be  properly  found  to  be  travelers  by  the 
jury,  although  they  stopped  for  a  few  minutes  to  watch  other  boys  at 
play,  that  being  one  of  the  natural  and  ordinary  incidents  of  travel.*^ 
While  a  municipality  is  under  no  obligation  to  keep  its  sidewalks 
safe  for  roller  skating,  the  fact  that  a  child  was  engaged  in  roller 
skating  when  injured  by  catching  its  foot  in  a  hole  in  a  sidewalk 
will  not  prevent  a  recovery,  if  the  hole  was  of  such  a  size  and  so 
located  as  to  render  the  walk  unsafe  for  pedestrians,  and  had  existed 
for  such  a  length  of  time  as  to  charge  the  municipality  with  notice 

(N.S.)  906  et  seq.;  20  L.R.A.(N.S.)       13.  Beaudin  v.  Bay  City,  136  Mich. 
753  et  seq.;  19  Ann.  Cas.  973,  974.  333,  99  N.  W.  285,  4  Ann.  Gas.  248. 

10.  Irvine  v.  Greenwood,  89  S.  C,  14.  Chicago  v.  Keefe,  114  111.  222,  2 
Sll,  72  S.  E.  228,  30  Lit  A.  (N.S.)  N.  E.  267,  55  Am.  Rep.  860;  Reed  v. 
363.  Madison,  83  Wis.  171,  53  N.  W.  547, 

11.  Chicago  T.  Starr,  42  BL  174,  89  17  L.R.A.  733,  overruled  on  another 
Am.  Deew  422  and  note.  point  bv  McKeague  v.  Green  Bay,  106 

12.  Gulline  v.  Lowell,  144  Mass.  491,  Wis.  577,  82  N.  W.  708. 

)1  N.  B.  723,  59  Am.  Rep.  102;  Beau-       15.  Gulline  v.  Lowell,  144  Mass.  491, 

din  V.  Bay  City,  136  Mich,  333,  99  11  N.  E.  723,  59  Am.  Rep.  102. 

N.  W,  285,  4  Ann.  Cas:  248  and  note;       16.  Keasler  v.  Berger,  205  Pa.  St. 

Reed  ▼.  Madison,  83  Wis.  171,  53  N.  289,  54  AU.  887,  61  L.R.A.  611. 

W.  547,  17  L.R.A.  733,  overruled  on       17.  Bliss  v.  South  Hadley,  145  Mass. 

another  point  by  McKeague  v.  Green  91,  13  N.  E.  352,  1  A.  S.  R.  441.    . 

Bay,  106  Wis.  577^  82  N.  W.  708. 
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extraordinary  condition,  not  foreseen,  arises,  in  consequence  of  which 
it  is  for  the  moment  too  rough  or  too  narrow  to  meet  all  the  exigencies 
of  the  situation.^^  A  pile  of  stones  on  the  roadside  leaving  space 
enough  for  travel  will  not  render  a  municipality  liable  for  an  injury 
to  a  person  thrown  upon  the  stones  by  the  fall  of  the  horse  he  is 
riding  where  this  is  occasioned  by  the  struggles  of  another  horse  in 
his  team  which  is  frightened  by  the  shooting  of  guns  near  the  road;** 
And  no  duty  or  liability  is  imposed  with  respect  to  a  particular  indi- 
vidual, whose  requirements  are  special  to  him.  No  legal  duty  to  pave 
with  a  particular  material,  or  in  a  particular  method,  is  imposed  by 
law;  nor  is  there  any  legal  obligation  for  uniformity  of  construction 
on  all  the  streets  or  ways;  neither  do  new  and  unexpected  uses, 
requiring  great  changes,  impose  upon  the  municipality  the  duty  of 
at  once  reconstructing  the  street  or  alley  to  suit  the  use.  Of  course, 
on  all  municipalities  created  and  existing  for  the  public  benefit  there 
is  imposed  a  political  duty  of  maintaining  the  public  improvements 
in  keeping  with  the  times,  increase  in  population,  and  business  inter- 
ests ;  but  this  duty  is  within  the  legislative  discretion  of  the  city,  and 
for  breach  of  it  a  private  action  will  not  lie.^* 

305.  Traveling.^ — While  the  rule  has  been  frequently  stated  that 
the  duty  imposed  is  to  keep  the  way  reasonably  safe  for  travelers, 
and  that  the  municipality  is  not  liable  for  damages  occasioned  by 
defects  in  highways  to  persons  who  were  not  travelers  thereon  at 
the  time  the  injury  occurred,*'  the  terms  travel  and  traveler  are  usu- 
ally construed  in  their  broad  and  general  sense  when  used  in  this 
connection,  rather  than  in  a  narrow  and  restricted  one,**  and  the  duty 
and  consequent  liability  is  extended  so  as  to  include  all  those  who 
rightfully  use  the  highways,  and  who  have  occasion  to  pass  over  them 

10.  Herr  v.  Lebanon,  149  Pa.  St.  Rep.  692;  Baxter  v.  Winooski  Tum- 
222,  24  Atl.  207,  34  A.  S.  B.  603,  16  pike  Co.,  22  Vt.  114,  62  Am.  Dee.  84 
L.R.A.  106.  and  note;  Skyes  v.  Pawlet,  43  Vt.  446, 

11.  Riefter  v.  Hummelstown,  161  Pa.  6  Am.  Rep.  696;  Johnson  v.  Irasburgh, 
St.  304,  24  Atl.  1060,  17  L.R.A.  217.  47  Vt  28,  19  Am.  Rep.  Ill;  Reed  v. 

12.  Meagargee  v.  Philadelphia,  353  Madison,  83  Wis.  171,  63  N.  W.  547, 
Psi.  St.  340,  26  Atl.  1130,  19  LJI.A.  17  L.R.A.  733,  overraled  on  another 
221.  point  by  McKeague  v.  Green  Bay,  106 

13.  Louisville  v.  Hayden,  154  Ky.  Wis.  677,  82  N.  W.  708. 

258,  157  S.  W.  4,  46  L.R.A.(N.S.)  Notes:  10L.R.A.  737,  738;  13L.R.A. 
1193;  Stinson  v.  Gardiner,  42  Me.  248,  (N.S.)  1242,  1243;  2  Ann.  Gas.  671, 
60  Am.  Dec.  281  and  note;  McCarthy  672. 

V.  Portland,  67  Me.  167,  24  Am.  Rep.  14.  Van  Cleef  v.  Cliicago,  240  IlL 
23  and  note;  Jackson  v.  Greenville,  318,  88  N.  E.  815,  130  A.  S.  R.  276, 
72  Miss.  220,  16  So.  382,  48  A.  S.  23  L.R.A.(N.S.)  636;  Kansas  City  ▼. 
R.  653,  27  L.R.A.  527;  Arnold  v.  St.  Orr,  C2  Kan.  61,  61  Pac.  397,  60 
Louis,  152  Mo.  173,  53  S.  W.  900,  75  L.R.A.  783;  Hendry  v.  North  Hamp- 
A.  S.  R.  447,  48  L.R.A.  291;  Vamey  ton,  72  N.  H.  351,  56  AtL  922,  101 
v.  Manchester,  58  N.  H.  430,  42  Anj,  A.  S.  R.  681,  64  L.R.A.  70. 
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for  purposes  of  busineas,  convenience,  or  pleasure.**  Accordingly, 
persons  injured  by  defects  or  obstructions  in  a  highway  may  recover 
therefor,  though  tiiey  were  walking  or  driving  thereon  idly  or  merely 
in  pursuit  of  pleasure.**  And  the  same  is  true  of  employees  of  a 
railway  company  who  are  injured  while  walking  on  a  street  in  the 
performance  of  their  ordinary  duties  in  respect  to  a  line  of  railroad 
constructed  thereon  by  municipal  authority.*'  In  order  to  be  a 
traveler,  it  is  not  necessary  that  one  should  be  constantly  moving, 
if  he  is  a  pedestrian,*^  or  that  the  vehicle  he  drives  or  that  in  which 
he  is  conveying  goods,  if  he  is  using  one,  shall  be  continuously  in 
motion.  He  does  not  cease  to  be  a  traveler  by  making  such  stops 
as  business,  necessity,  accident,  or  the  prdinary  exigencies  of  travel 
may  require,**  provided  they  are  reasonable  in  duration.  For  exam- 
ple, one  does  not  lose  his  rights  as  a  traveler,  and  the  protection 
thus  afforded  to  his  person  or  property  by  stopping  to  load  or  unload 
goods  or  commodities,  or  to  receive  or  deliver  them,  or  by  stopping 
to  enter  shops  and  stores,  or  to  make  brief  calls  of  business,  or  even 
of  a  social  character,**  or  to  see  a  procession  form  or  pass,*  or  to 
rest,*  or  converse  with  other  persons.*  So  a  municipality  has  been 
held  liaUe  to  one  who  while  lawfully  using  a  street,  stepped  to  a 
hydrant  on  an  adjacent  lot,  one  or  two  feet  from  the  street  line, 
to  get  a  drink  of  water,  and  while  standing  with  one  foot  on  the 
lot  and  the  other  on  the  street,  was  injured  by  the  fall  of  some  build- 
ing material  which  the  city  had  negligently  permitted  to  remain 

15.  Chicago  y.  Eeefe,  114  EL  222,   (N.S.)  750  et  seq. 

2  N.  E.  267,  65  Am.  Rep.  860 ;  Van  17.  Kansas  City  v.  Orr,  62  Kan.  61, 
Cleef  V.  Chicago,  240  111.  318,  88  N.  61  Pac.  397,  50  L.R.A.  783. 
E.  816,  130  A.  S.  R.  275,  23  L.R.A.  18.  Jackson  v.  Greenville,  72  Miss. 
(N.S.)  636;  Duffy  v.  Dubuque,  63  la.  220,  16  So.  382,  48  A.  8.  R.  563,  27 
171,  18  N.  W.  900,  50  Am.  Rep.  743;  L.R.A.  527;  Varney  y.  Manchester,  58 
Nocks  V.  Whiting,  126  la.  405,  102  N.  H.  430,  42  Am.  Rep.  592. 
N.  W.  109,  106  A.  S.  R.  371;  Kansas  Note:  20  LJl.A.(N.S.)  751  et  seq. 
City  v.  Orr,  62  Kan-  61,  81  Pac.  397,  19.  Kessler  v.  Berger,  206  Pa.  St 
50  L.R.A.  783;  Stinson  v.  Gardiner,  .289,  54  Atl.  887,  61  L.R.A.  611. 
42  Me.  248,  66  Am.  Dec.  281;  John-  20.  Smethurs(  v.  Barton  Square  Ind. 
son  V.  New  York,  208  N.  Y.  77,  101  Cong.  Church,  148  Mass.  261,  19  N. 
N.  £.  691,  46  L.R.A.(N.S.)  462;  Reed  £.  387, 12  A.  S.  R.  550,  2  L.R.A.  695. 
V.  Madison,  83  Wis.  171,  53  N.  W.  1.  Van  Cleef  v.  Chicago,  240  111. 
547,  17  L.R.A.  733,  overruled  on  an-  318,  88  N.  E.  815,  130  A.  S.  R.  275, 
other  point  by  McKeague  v.  Green  23  L.R.A.fN.S.)  6.S6;  Vamey  v.  Man- 
Bay,  106  Wis.  577,  82  N.  W.  708.  Chester,  58  N.  H.  430,  42  Am.  Rep. 

Notes:  103  A.  S.  R.  268;  20  L.RwA.  592. 

(N.S.)  750  et  seq.  Note:  20  L.R.A.(N.S.)  752. 

16.  Chicago  v.  Keefe,  114  HI.  222,  2.  Kessler  v.  Berger,  205   Pa.   St 
2  N.  E.  267,  65  Am.  Rep.  860;  Cov-  289,  54  AU.  887,  61  L.R.A.  611. 
ington  Saw  Mill,  etc.,  Co.  v.  Drexil-  Note:  20  L.R.A.(N.S.)  761. 

ins,  120  Ky.  493,  87  S.  W.  266,  117       3.  Van   Cleef  v.   Chicago,  240  HL 
A.  S.  R.  693.  318,  88  N.  E.  815,  130  A.  S.  R.  27fi, 

Notes:  19  Ann.  Cas.  973;  20  L.R.A.   23  LJLA.(N.S.)  636. 
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in  the  street.^  And  an  abutting  owner  has  been  held  to  be  liable 
to  a  pedestrian  who  sat  for  a  moment  on  the  doorsill  of  a  house 
fronting  on  the  street,  to  tie  his  shoe,  and  there  was  injured  by  a 
brick  falling  on  his  head  from  the  dilapidated  wall  of  the  house, 
which  was  within  the  street  lines.*  The  law  does  not  prescribe  how 
long  a  person  may  remain  in  one  spot  without  ceasing  to  be  a  trav- 
eler, but  the  question  is  one  of  reasonable  use,*  and  is  ordinarily 
for  the  jury.'  Travelers  upon  public  highways  have  the  right  to  do 
all  acts  reasonably  incident  to  "a  viatic  use  of  the  way,"  without 
losing  their  character  as  such ;  and  it  cannot  be  held  as  a  matter  of 
law  that  the  act  of  a  foot  passenger  in  placing  his  hand  upon  a  pole 
erected  in  4he  street  is  an .  unreasonable  use  of  the  way.*  It  has 
been  held,  however,  that  a  man  of  full  age  playing  with  a  dog  on  a 
sidewalk,  and  not  going  anywhere,  is  not  so  using  the  walk  as  to 
entitle  him  to  recover  for  injuries  caused  by  defects  therein,*  and 
that  neither  the  municipality  nor  the  owner  of  a  building  abutting 
on  the  sidewalk  is  bound  to  keep  the  covering  of  an  opening  lead- 
ing from  the  walk  to  the  cellar  of  such  building  safe,  as  a  standing 
place  for  persons  desiring  to  look  into  the  window  of  the  building, 
since  it  was  not  constructed  nor  intended  for  that  purpose.^*  The 
conflict  of  authority  as  to  whether  the  fact  that  a  child  was  playing 
in  the  highway  when  injured  will  prevent  a  recovery  by  him,  is 
treated  elsewhere  in  this  article.** 

306.  Character  of  Vehicle. — The  highway  need  only  be  kept  rea- 
sonably safe  for  public  travel  generally,**  and  for  the  use  of  vehicles 
in  general,**  and  if  this  is  done,  the  municipality  is  not  liable  for 
a  failure  to  make  special  provisions  required  only  for  the  safety  of 
and  convenience  of  those  using  particular  classes  of  vehicles,*^  such 

4.  Duffy  V.  Dubuque,  63  la,  171,  18  v.  Ayer,  197  Mass.  241,  83  N.  E.  677, 

N.  W.  900,  60  Am.  Rep.  743.  125  A.  S.  R.  355,  14  L.R.A.(N.S.) 

6.  Murray  v.  McShane,  52  Md.  217,  816;  Fox  v.  Clarke,  25  R.  I.  515,  57 

36  Am.  Rep.  367.  AU.  305,  1  Ann.  Cas.  548  and  note, 

6.  Vamey  v.  Manchester,  58  N.  H.  65  L.R.A.  234. 

430,  42  Am.  Rep.  592.  13.  Molway  v.  Chicago,  239  Dl.  486, 

7.  See  infra,  par.  429.  88  N.  £.  485,  16  Ann.  Cas.  424,  23 

8.  Lydston  v.  Rockingham   County  L.RA..(N.S.)  543. 

Light,  etc.,  Co.,  75  N.  H.  23,  70  Atl.  14.  Molway  v.  Chicago,  239  111.  486, 
385,  21  Ann.  Cas.  1236.  88  N.  £.  485,  16  Ann.  Cas.  424,  23 

9.  Jackson  v.  Greenville,  72  Miss.  L.R.A.(N.S.)  543;  Richardson  v.  Dan- 
220,  16  So.  382,  48  A.  S.  R.  553,  27  vers,  176  Mass.  413,  57  N.  E.  688,  79 
L.R. A.   527.  A.  8.  R.  320,  50  L.R. A.  127 ;  Dohcrty 

10.  Louisville  v.  Hayden,  154  Ky.  v.  Ayer,  197  Mass.  241,  83  N.  E.  677, 
258,  157  S.  W.  4,  46  L.R.A.(N.S.)  125  A.  S.  R.  355,  14  L.R.A.(N.S.) 
1193.  816;  Fox  v.  Clarke,  25  R.  L  515,  57 

11.  See  supra,  par.  303.  Atl.  305,  1  Ann.  Cas.  548  and  note, 

12.  Molway  v.  Chicago,  239  III.  486,  65  L.R.A.  234. 

88  N.  E.  485,  16  Ann.  Cas.  424,  23       Note:  13  L.R.A.(N.S.)  1243. 
Lii.A.(N.S.)   543  and  note;  Doherty 
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as  bicydes,^*^  or  automobiles.^*  Some  courts  go  so  f^  as  to  hold 
that  the  public  authorities  are  only  bound  to  keep  the  highway  safe 
for  ordinary  horse-drawn  vehicles,^'  especially,  where  the  duty  im- 
posed by  statute  is  to  keep  them  reasonably  safe  and  convenient  for 
travelers  with  their  horses,  teams  and  carriages.^®  But  tiie  usual  rule 
ifl  that  a  highway  being  for  the  passage  of  persons  and  property, 
must  be  kept  reasonably  safe  for  travel  generally,  and  that  it  can- 
not be  said  that  the  standard  of  safety  required  should  be  the  safety 
required  for  a  horse-drawn  carriage  or  any  other  particular  vehicle.** 
Municipalities  are  not  required  to  make  preparations  for  the  safety 
or  convenience  of  those  who  undertake  to  use  those  ways  in  an  unusual 
or  extraordinary  manner,  involving  peculiar  and  special  peril  and 
danger,  whether  it  be  in  respect  to  the  kind  or  character  of  animals 
led  or  driven,  or  the  magnitude  or  construction  of  carriages  used, 
or  the  bulk  or  weight  of  property  transported.  And  if  any  person 
undertakes  to  use  or  travel  upon  a  public  highway  in  an  unusual  or 
extraordinary  manner,  or  with  animals,  vehicles  or  freight  not  suitr 
able  or  adapted  to  a  way  opened  and  prepared  for  the  public  use 
in  the  common  intercourse  of  society,  and  in  the  transaction  of  usual 
and  ordinary  affairs  of  business,  he  then  takes  every  possible  risk 
of  loss  and  damage  upon  himself;  and  he  can  have  no  remedy 
against  the  town  to  recover  recompense  for  injuries  sustained,  although 
they  are  the  direct  result  of  defects  and  imperfections  in  a  way  for 
which  it  would  be  responsible  in  case  of  injury  to  individuals  in  the 
lawful  and  proper  use  of  the  highway.^  So  a  municipality  is  only 
called  upon  to  make  provision  for  carriages  of  ordinary  width  which 
people  are  accustomed  to  use,  and  while  a  person  is  at  liberty  to  use  the 
way  with  whatever  vehicle  he  may  see  fit  to  drive  upon  it,  which 
is  fit  for  that  purpose,  if  he  uses  one  of  unusual  construction  or  of 
unusual  weight,  he  cannot  hold  the  municipality  liable  for  acci- 
dents happening  because  of  its  unusual  character,  provided  the  high- 
way is  constructed  for  ordinary  vehicles  and  would  have  been  reason- 
ably safe  for  them.*  It  has  been  held,  however,  that  a  man  injured 
while  driving  a  span  of  horses  with  a  snowplow  across  a  railroad 
track  in  cleaning  a  sidewalk  is  not  precluded  by  his  unusual  use  of  the 

15.  See  BiCTCUBS,  vol.  3,  p.  790  et  Atl.  305,  1  Ann.  Cas.  548,  65  L.R.A. 
seq.  234. 

16.  See  AuTOHOBnjBS,  vol.  2,  p.  1204  19.  Molway  v.  Chicago,  239  111.  486, 
et  seq.  88  N.  E.  485,  16  Ann.  Cas.  424,  23 

17.  Note:  23  LJl.A.(N.S.)  543  et  L.R.A.(N.S.)  543  and  note.  And  see 
seq.  supra,  par.  208  et  seq. 

18.  Richardson  v.  Danvers,  176  20.  Wilson  .v.  Qranby,  47  Conn.  59, 
Kass.  413,  57  N.  E.  688,  79  A.  8.  36  Am.  Rep.  51;  Com.  v.  Allen,  148 
R.  320,  50  L.R A..  127 ;  Doherty  v.  Pa.  St.  358,  23  Atl.  1115,  33  A.  S.  R. 
Ayer,  197  Mass.  241,  83  N.  E.  677,  830,  16  LJI.A.  148. 

125  A.  S.  R.  355,  14  L.R.A.(N.S.)       1.  Note:  103  A.  S  R  267. 
816;  Fox  V.  Clarke,  25  R.  I.  515,  57 
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walk  from  maintaining  an  action  against  the  railroad  company  foi 
a  defect  in  the  walk  caused  by  missing  planks,  if  the  accident  was 
due  to  failure  to  keep  the  crossing  in  a  reasonably  safe  and  suitable 
condition  for  ordinary  use.* 

307.  Unlawful  or  Improper  Use  Gencfrally. — ^As  a  general  rule  no 
recovery  can  be  had  for  injuries  sustained  on  a  highway  unless  the 
injured  party  was  using  the  highway  in  a  lawful  manner,*  for  if  he 
is  traveling  in  an  unlawful  manner  he  is  not  a  traveler  in  the  legal 
sense,  and  the  municipality  owes  him  no  duty.*  Nor  is  a  statute 
restricting  the  right  of  recovery  to  persons  lawfully  using  the  highway 
unconstitutional  as  class  legislation.*  This  rule  is  frequently  applied 
in  cases  where  travelers  are  injured  while  violating  statutes  or  ordi- 
nances prohibiting  the  riding  or  driving  of  vehicles  on  the  sidewalk,* 
or  prohibiting  or  regulating  the  crossing  of  bridges  by  heavy  vehicles 
or  engines,'  or  where  they  are  traveling  in  violation  of  the  Sunday 
laws.*  Some  courts  indeed  hold  that  a  recovery  cannot  be  had  under 
such  circumstances,  even  though  the  violation  of  the  statute  or  ordi- 
nance did  not  contribute  to  the  injury,*  but  the  weight  of  authority 
is  to  the  effect  that  in  order  to  bar  recovery  the  unlawful  act  must 
have  contributed  proximately  to  the  injury.**  Recovery  is  some- 
times denied  in  such  cases  on  the  ground  of  contributory  negligence.^* 
Whether  driving  at  a  speed  in  excess  of  that  permitted  by  a  statute 
or  ordinance  will  preclude  recovery,  generally  depends  on  whether 
it  was  a  contributing  cause  of  the  injury.**  It  has  been  held  that 
one  who  is  using  a  highway  wholly  for  the  purpose  of  horse-racing,  and 

• 

2.  Jeffrey  v.  Detroit,  etc.,  R.  Co.,  108  1035  and  note;  Johnson  v.  Irasbnrgh, 
Mich.  221,  65  N.  W.  755,  31  L.R.A.  47  Vt.  28, 19  Am.  Rep.  111. 

170.  Note:  10  L.R.A.  737,  788. 

3.  Jones  y.  Union  Comity,  63  Ore.  10.  Chicago  v.  Eeefe,  114  SI.  222^ 
566,  127  Pac.  781,  42  L.R.A.(N.S.)  2  N.  E.  267,  55  Am.  Rep.  860;  Sehmid 
1035  and  note.  v.  Humphrey,  48  la.  652,  30  Am.  Rep. 

Note:  10  L.R.A.  737,  738.  414  and  note;  Baker  v*  Portland,  68 

4.  Doherty  v.  Ayer,  197  Maas.  241,  Me.  199,  4  Am.  Rep.  274;  Davidson 
83  N.  E.  677,  125  A.  S.  R.  355,  14  v.  Portland,  69  Me.  116,  31  Am.  Rep. 
L.R.A.(N.S.)  816;  Feeley  v.  Melrose,  253;  Phelan  v.  Granite  Bitaminoui 
205  Mass.  329,  91  N.  E.  306,  137  A.  Pav.  Co.,  227  Mo.  666, 127  S.  W.  318, 
S.  R.  445, 27  L.R.A.(N.S.)  1156;  Jones  137  A.  S.  R.  582;  Norris  v.  Litchfield, 
V.  Union  County,  63  Ore.  566,  127  36  N.  H.  271,  69  Am.  Dec.  646;  Plata 
Pac.  781,  42  L.R.A.(N.S.)  1035.  v.  Cohoes,  89  N.  Y.  219,  42  Am.  Rep. 

5.  Jones  v.  Union  County,  63  Ore.  286;  Sutton  v.  Wanwatosa,  29  Wis. 
566,  127  Pac.  781,  42  L.R.A.(N.S.)  21,  9  Am.  Rep.  534;  Compty  v.  C.  H. 
1035.  Starke   Dredge,   etc.,   Co.,   129    Wis. 

6.  See  infra,  par.  308.  622,  109  N.  W.  650,  9  L.R.A.(N.8.) 

7.  See  supra,   par.   306.     And  see  652. 

generally  Bridges,  vol.  4,  p.  211  et  Notes:  24  Am.  Rep.  26;  21  L.R.A. 
seq.  (N.S.)  667;  42  L.R.A.(N.S.)  1036  et 

8.  See  Sundays  AND  HoLn>ATS.  seq;  48  L.R.A.(N.S.)  639. 

9.  Jones  v.  Union  County,  63  Ore.       11.  See  infra,  par.  384. 

566,  127  Pac.  781,  42  L.R.A.(N.S.)       12.  Baker  ▼.  Portland,  58  Me.  199, 
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in  the  same  manner  as  he  would  have  used  it  if  a  race-course  fitted 
and  designed  for  the  purpose,  cannot  recov^  for  injuries  received  by 
reason  of  defects  therein,  but  the  contrary  may  be  true  if  he  merely 
speeds  his  horse  to  keep  up  with  or  pass  other  teams  on  the  road 
while  driving  for  business  or  pleasure.^*  According  to  some  authori- 
ties the  mere  fact  that  one  was  coasting  in  a  street  when  injured 
by  another's  negligence  will  not  of  itself  bar  a  recovery,  even  though 
such  coasting  constitutes  a  public  nuisance,^^  or  is  in  violation  of 
an  ordinance.^  On  the  other  hand,  it  has  been  held  that  one  who 
leaves  a  wagon  in  the  street  is  not  liable  for  damages  to  one  injured 
by  reason  of  running  against  it  while  coasting  in  the  street  after 
dark,  although  the  street  may  have  been  used  for  coasting  for  many 
evenings  preceding,  for  it  is  said  that  the  owner  of  the  wagon  is 
under  no  obligation  to  exercise  care  for  the  protection  of  one  thus 
improperly  using  the  street.^* 

308.  Use  of  Sidewalks  for  Other  than  Pedestrkn  Travel. — ^A  munic- 
ipality is  required  to  maintain  only  the  respective  portions  of  the 
street,  divided  into  sidewalks  and  roadway,  in  a  reasonably  safe  con- 
dition for  the  purposes  for  which  they  are  respectively  devoted,  that 
is,  the  sidewalks  for  pedestrians  and  the  roadways  for  vehicles  and 
horses.^^  It  is  not  bound  to  keep  its  sidewalks  and  footways  fit  for 
the  use  of  vehicles,*®  and  drivers  of  vehicles  who  intentionally  and 
unnecessarily  use  them  for  passage  of  their  wagons,  do  so  at  their 
peril,  and  cannot  hold  the  municipality  liable  for  injuries  sustained 
because  of  their  unfitness  for  such  use,*'  at  least  where  such  use  is 
a  contributing  cause  of  the  injury.*®  This  is  true  though  the  side- 
walks have  been  used  by  vehicles  by  the  acquiescence  of  the  civic 
authorities  for  many  years,  and  though  the  use  of  the  walk  in 
question  was  the  only  practicable  way  for  the  driver  of  the  vehicle 
to  reach  his  destination.*     And  especially  is  it  true  where  an  ordi- 

4  Am.  Rep.  274;  Heland  v.  Lowell,  3  S.  R.  392,  19  L.R.A.(N.S.)  752;  Lee 

Allen  (Mass.)  407,  81  Am.  Dec.  670  v.  Port  Huron,  128  Mich.  533,  87  N. 

and  note.  W.  637,  65  L.R.A.  308. 

Notes:  21  L.R.A.(N.S.)  668  et  seq.;  Notes:  20  L.R.A.(N.S.)  754  et  seq.; 

42L.R.A.(N.S.)  1036  et  seq.  23  L.R.A.(N.S.)  644. 

And  see  infra,  par.  384.  18.  Webster  v.  Vanceburg,  130tKy. 

13.  McCarthy  v.  Portland,  67  Me.  320,  113  S.  W.  140,  132  A.  S.  R.  392, 
167,  24  Am.  Rep.  23.  19  L.R.A.(N.S.)  752. 

14.  Lynch  v.  Public  Service  Corp.,  19.  Webster  v.  VancebuiTg,  130  Ky, 
82  N.  J.  L.  712,  83  Atl  382,  42  L.R.A.  320,  113  S.  W.  140,  132  A.  8.  R.  392, 
(N.S.)  865  and  note.  19  L.R.A.(N,S.)  752;  HemphiU  v.  Bos- 

15.  Note:  42  L.R.A.(N.S.)   866.  ton,  8  Cush.  (Mass.)  195,  54  Am.  Dee. 

16.  Note:  42  L.RJl.(N.S.)  866,867.  749  and  note;  Arey  v.  Newton,  148 

17.  Kohlhof  V.  Chicago,  192  III.  249,  Mass.  598,  20  N.  K  327,  12  A,  8.  B. 
61  N.  E.  446,  85  A.  S.  R.  335;  Wheeler  604. 

V.  Boone,  108  la.  235,  78  N.  W.  909,      20.  Arey  v.  Newton,  148  Mass.  598, 
44  L,R.A.  821;  Webster  v.  Vanceburg,  20  N.  E.  ,327,  12  A.  S.  R.  604. 
130  Ky.  320,  113  S.  W.  140,  132  A.       1.  Webster  v*  Vanceburg,  130  Ky. 
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nance  prohibits  such  use.  Even  if  >any  necessity  will  justify  the 
violation  of  such  an  ordinance^  mere  convenience  in  passing  other 
vehicles  ahead  of  the  one  in  question  will  not  do  so.'  If,  however^ 
a  sidewalk  is  devoted  to  the  common  use  of  vehicles  and  foot  passen- 
gers the  municipality  is  under  obligations  to  make  the  passage  safe 
for  both  classes  of  travelers.®  Carriages  operated  by  hand,  such  as 
tricycles,  may  be  used  on  a  sidewalk  for  the  convenience  of  those 
unable  to  walk,  and  the  fact  that  such  a  person  is  riding  in  such 
a  vehicle  does  not  preclude  him  from  recovering  for  injuries  received 
by  reason  of  the  defective  condition  of  the  walk.  A  tricycle,  while 
being  so  used,  is  not  within  the  scope  of  an  ordinance  against  lead- 
ing, riding,  or  placing  "any  beast  of  burden  or  vehicle  on  any  side- 
walk,'' or  an  ordinance  prohibiting  riding  or  driving  other  than 
between  curb  lines  of  the  street,  or  an  ordinance  prohibiting  the 
riding  of  bicycles  on  a  sidewalk.^  So  it  has  been  held  that  one 
riding  a  bicycle  on  a  sidewalk,  with  due  care,  under  authority  of 
the  municipality,  may  recover  from  it  for  injuries  caused  by  the 
sidewalk  not  being  in  reasonable  repair  for  the  ordinary  uses  for 
which  sidewalks  are  constructed.*  The  municipality  is  not,  however, 
obliged  to  keep  its  walks  in  safe  condition  for  people  riding  thereon 
in  tricycles,*  or  bicycles,'  and  the  test  of  its  liability  to  one  who  is 
rightly  riding  on  the  sidewalk  in  such  a  vehicle  is  the  same  as  if  he 
had  been  walking,  that  is,  whether  the  walk  is  in  a  reasonably  safe 
condition  for  pedestrians.®  In  other  words  persons  who  have  a  right 
to  ride  on  the  sidewalks  in  such  vehicles  may  rely,  the  same  as  foot 
passengers  may,  on  the  walks  being  in  a  suitable  condition  for  people 
to  walk  over,  and  have  the  same  rights  in  case  of  injuries  resulting 
from  neglect*  If  riding  on  the  sidewalk  is  in  violation  of  an  ordi- 
nance, then  there  can  be  no  recovery.**  While  the  designation  of  a 
portion  of  the  street  as  a  sidewalk  does  not  deprive  peisons  of  the 
right  to  move  goods  or  articles  of  personal  property  from  buildings 
abutting  on  the  street  to  or  from  vehicles  in  the  roadway  of  the 
street  at  the  edge  of  the  sidewalk,  yet  such  use  of  the  sidewalk  is 
not  an  ordinary  use,  to  accommodate  which  the  city  is  charged  with 
the  duty  of  constructing  and  maintaining  the  sidewalk.  Thus  a 
municipality  has  been  held  not  to  be  liable  to  one  who  was  injured 

320,  113  S.  W.  140,  132  A.  S.  R.  7.  Lee  v.  Port  Huron,  128  Mich.  533, 
392,  19  L.R.A.(N.S.)  762.  87  N.  W.  637,  55  L.R.A.  308. 

2.  Arey  v.  Newton,  148  Mass.  598,       Note:  23  L.R.A.(N.S.)  544. 

20  N.  E.  327,  12  A.  S.  R.  604.  8.  Wheeler  v.  Boone,  108  la.  235, 

3.  Note:  20  L.RA.(N.S.)  754.  78  N.  W.  909,  44  L.R.A.  821;  Lee  v. 

4.  Wheeler  v.  Boone,  108  la.  235,  Port  Huron,  128  Mich.  533,  87  N.  W. 
78  N.  W.  909,  44  L.RA.  821.  637,  55  L.R.A.  308. 

5.  Lee  v.  Port  Huron,  128  Mich.  533,  9.  Wheeler  v.  Boone,  108  la.  235,  78 
87  N.  W.  637,  66  L.R.A.  308.  N.  W.  909,  44  L.RA.  821. 

6.  Wheeler  v.  Boone,  108  la.  235,  10.  Note:  42  L.R.A.(N.S,)   1037. 
78  N.   W.  909,  44  L.R.A.  821. 
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by  the  breaking  of  a  sidewalk  as  a  result  of  his  moving  a  heavy 
safe  across  it^^ 

What  Portion  of  Way  Must  Be  Kept  Safe  for  Travel 

309.  In  Counties  and  Towns. — It  is  generally  held  that  counties  ** 
and  towns  *•  are  not  obligated  to  open  highways  to  travel  for  their 
full  located  width ;  but  that  their  duty  in  this  regard  is  accomplished 
by  opening  the  way  for  a  sufficient  width  to  make  it  reasonably  safe 
and  convenient  for  ordinary  travel,  and  that,  if  they  do  so,  they 
are  not  compelled  to  keep  the  sides  of  the  prepared  way  free  from 
obstructions.**  But  it  is  their  duty  to  keep  the  highway  in  good 
and  sufficient  repair  for  the  meeting  and  passing  of  teams,  such  as 
it  might  reasonably  be  expected  the  highway  would  be  used  for,  and 
to  keep  such  places  as  would  naturally  invite  travelers  to  pass  over 
them,  for  the  purpose  of  passing  other  travelers,  reasonably  safe  for 
that  purpose.  And  a  town  is  liable  to  a  traveler  who  attempts  to 
pass  a  team  proceeding  in  the  same  direction  at  a  place  where  the 
highway  is  insufficient  in  respect  to  the  width  of  the  traveled  track 
and  \&  injured  by  reason  of  the  insufficiency,  if  the  situation  of  the 
road  there  is  such  as  to  lead  him  to  think  that  it  is  a  safe  place 
to  pass,  and  if  he  uses  common  care  and  prudence  in  undertaking 
to  do  so.** 

310.  In  Cities  and  Villages. — ^The  statements  of  the  rule  as  to  the 
care  to  be  exercised  by  a  municipality  with  respect  to  all  portions  of 
the  street  are  not  uniform.  Some  courts  hold  that  the  duty  to  keep 
the  streets  in  a  reasonably  safe  condition  for  public  travel  extends 
to  all  parts  of  the  street,  and  is  not  limited  to  the  traveled  portion 
thereof,**  while  others  take  the  position  that  such  duty  only  extends 
to  the  traveled  portion  of  the  way.*'  The  duty  of  the  municipality 
in  this  regard  is  frequently  made  to  depend  upon  the  location  and 

•character  of  the  street,  and  it  is  held  that  while  in  the  business 
portion  or  the  closely  built  up  portions  of  a  city,  or  where  travel 

11.  Kohlhof  V.  Chicago,  192  111.  249,  Notes:  23  A.  S.  R.  708;  17  L.R.A;. 
ei  N.  E.  446,  85  A.  S.  R.  335.  126;   13   L.R.A.(N.S.)    1238. 

12.  Blankenship  y.  King  County,  68  14.  Blankenship  y.  King  County,  68 
Wash.  84,  122  Pac.  616,  40  L.R.A.  Wash.  84,  122  Pac.  616,  40  L.R.A. 
(N.S.)  182.  (N.S.)  182  and  note. 

13.  Johnson  v.  Whitefield,  18  Me.  Note:  Ann.  Cas.  1915B  279  et  aeq. 
286,  36  Am.  Dec.  721 ;  Perkins  y.  Fay-  15.  Moehler  y.  Shaf tsbury,  46  Vt. 
ette,  68  Me.  152,  28  Am.  Rep.  84 ;  580,  14  Am.  Rep.  634. 

Morse  v.  Richmond,  41  Vt.  435,  98       16.  Note:  103  A.  S.  R.  271. 
Am.  Dec.  600;  Nelson  y.  Spokane,  45       17.  Wellington  v.  Gregson,  31  Kan. 

Wash.  31,  87  Pac.  1048,  122  A.  S.  R.  99,  1  Pac.  263,  47  Am.  Rep.  482. 
881, 13  Ann.  Cas.  280,  8  L.R.A. (N.S.)       Notes:   55  Am.  Rep.  693;   103  A. 

636  and  note;  Loberg  v.  Amherst,  87  S.  R.  271,  272;  20  L.R.A.(N.S.)  588 

Wis.  634,  58  N.  W.  1048,  41  A.  S.  R.  et  seq.;  13  Ann.  Cas.  283  et  seq. 
69. 
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and  the  convenience  of  the  public  require  it,  the  whole  width  of  the 
street  must  generally  be  made  and  maintained  passable  and  reason- 
ably safe,^®  yet  streets  in  outlying  districts,**  or  country  roads  or 
rural  ways  within  'the  corporate  limits,*^  n^  not  be  kept  safe  for 
travel  to  their  full  width,  but  only  for  a  width  sufficient  to  reason- 
ably accommodate  the  public  properly  and  safely,*  and  to  answer 
all  necessary  demands,  having  due  regard  to  the  extent  of  their  actual 
occupation  and  use  for  residence  or  business  purposes.*  Whether 
stich  requirement  has  been  complied  with  is  to  be  determined  from 
all  the  facts  and  circumstances  of  the  case,*  and  is  usually  a  ques- 
tion for  the  jury.*  Some  courts  have  held  that  in  opening  a  street, 
whatever  may  be  its  nominal  or  platted  width,  it  is  primarily  a 
matter  within  the  discretion  of  the  city  to  say  whether  it  will  pre- 
pare the  whole  or  only  a  portion  of  the  width  of  the  street  for  travel,* 
and  that  if  it  properly  determines  that  only  a  portion  of  it  need 
be  so  opened  and  prepared  and  only  opens  and  prepares  that  part 
of  it,  then  it  is  required  to  maintain  only  that  part  in  a  reasonably 
safe  condition.*  If,  however,  a  city  opens  and  undertakes  to  put 
the  entire  width  of  a  street  in  condition  for  travel,  and  invites  the 
public  to  use  the  whole  thereof,  it  is  generally  held  that  it  is  bound 
to  exercise  ordinary  care  to  maintain  the  street  in  a  reasonably  safe 
condition  for  its  entire  width,'  regardless  of  whether  it  was  pri- 
marily necessary  to  open  it  for  travel  to  its  entire  width  or  not.* 

18.  Smith  V.  Hexburg,  24  Idaho  176,  Nelson  v.  Spokane,  45  Wash.  31,  87 
132  Pac.  1153,  Ann.  Cas.  1915B  276  Pac.  1048,  122  A.  S.  R.  881,  13  Ann. 
and  note;  Monongahela  v.  Fischer,  111  Cas.  280,  8  L.R.A.(N.S.)  636. 

Pa.  St.  9,  2  Atl.  87,  56  Am.  Rep.  241;  Note:  Ann.  Cas.  19130  1316. 
Hemdon  v.  Salt  Lake  City,  34  Utah  2.  Note:  29  L.R.A.(N.S.)  825. 
65,  95  Pac.  646,  131  A.  S.  R.  827.  3.  Herndon  v.  Salt  Lake  City,  34 

Note:  Ann.  Cas.  1913C  1316,  1317.  Utah  65,  95  Pac  646,  131  A.  S.  B. 

19.  Keyes   v.    Marcellus,   50    Mich.  827. 

439,  15  N.  W.  542,  45  Am.  Rep.  52 ;  4.  See  infra,  par.  427.                        « 

Herudon  v.  Salt  Lake  City,  34  Utah  5.  McArthur  v.  Saginaw,  58  Mich. 

65,  95  Pac.  646,  131  A.  S.  R.  827.  357,  25  N.  W.  313,  55  Am.  Rep.  687; 

Notes:  29  L.R.A.(N.S.)  825;  Ann.  Muskogee  v.  Miller,  (Okla.)  145  Pac 

Cas.  1913C  1316,  1317.  782,   L,R.A.1915D    243;    Hemdon    v. 

20.  Neidhardt  v.  Minneapolis,  112  Salt  Lake  City,  34  Utah  65,  95  Pac 
Minn.  149,  127  N.  W.  484,  29  L.R.A.  646,  131  A.  S.  R.  827. 

(N.S.)  822  and  note;  Monongahela  v  e.  Hemdon  v.  Salt  Lake  City,  34 
Fischer,  111  Pa.  St.  9,  2  Atl.  87,  56  uuh  65,  95  Pac  646,  131  A.  S.  R. 
Am.  Rep.  241;  Nelson  v.  Spokane,  45  097 

Wash.  31,  87  Pac.  1048,  122  A.  S.  R.  !/  Tiyr„ci,^^«^  «  lurn  /mi  \  i>ik 
881,  13   Ann.   Cas.   280  and  note,  8  p  ^-  ^oo^r^l\\^^}^^^^^^  l^ 

L.R.A.(N.S.)  636.  '       ^^^'  !^^^  ^^•^^^0^^?,.^^^^.^.^^^^^^ 

1.  Smith  V.  Rexhurg,  24  Idaho  176,  J^pTo,^®^   J?'  ^J!  ^^^  ^^'  ^^  ^^ 
132  Pac.  1153,  Ann.  Cas.  1915B  276  ^^^y  J-^l  A.  S.  R.  827. 
and  note;  Monongahela  v.  Fischer,  111       Notes:  48  A.  S.  R.  857;  20  L.R.A. 
Pa.  St.  9,  2  Atl.  87,  56  Am.  Rep.  241;    (N.S.)  588  et  seq.;  13  Ann.  Cas.  283 
Hemdon  v.  Salt  Lake  City,  34  Utah   et  seq. 

65,  95  Pac.  646,  131  A.   S.  R.  827;       8.  Hemdon  v.   Salt  Lake  City,  34 
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311.  Defects  and  Obstructions  Outside  of  Traveled  Portion. — There 
mems  to  be  cousiderable  conflict  of  authority  as  to  the  liability  of 
municipal  and  quasi  municipal  corporations  for  injuries  sustained  by 
travelers  as  a  result  of  defects  and  obstructions  within  the  limits  of 
a  street  or  highway,  but  outside  the  traveled  portion  thereof.  They 
are,  however,  generally  held  to  be  liable  for  injuries  resulting  from 
such  defects  or  obstructions  which  are  in  such  proximity  to  or  so 
connected  with  the  traveled  portion  of  the  way  as  to  render  it 
unsafe  to  those  traveling  thereon,*  or  where  the  danger  is  hidden 
and  the  defect  or  obstruction  amounts  to  a  trap  or  a  snare. ^®  So 
the  construction  of  a  culvert  which  does  not  extend  the  full  width 
of  a  rural  street  may  be  negligence  imposing  liability,  where  it  also 
appears  that,  by  reason  of  the  condition  of  the  surface  of  the  soil 
at  the  side  of  the  way,  and  the  proximity  of  a  substantial  bridge 
over  which  another  highway  crossed  such,  way  at  right  angles,  it 
would  not  reasonably  be  anticipated  that  an  unguarded  drain  and 
culvert  would  exist  in  such  close  proximity  to  the  traveled  way.*^ 
If  the  traveled  track  has  become  impassable  by  reason  of  snowdrifts 
or  the  like,  the  municipality  is  liable  to  one  who  is  injured  while 
using  a  passage  way  which  has  been  broken  out  around  the  obstruc- 
tion.^' A  number  of  cases  lay  down  the  rule  that  it  is  the  duty  of 
the  traveler  to  remain  within  the  wrought  and  traveled  portion  of 
the  way,^^  and  that  the  municipality  is  not  liable  for  injuries  sus- 
tained by  him  if  he  departs  therefrom  voluntarily  and  without  good 
cause ;  ^*  nor  is  the  municipality  bound  to  erect  railings  or  barriers 
in  order  to  prevent  a  traveler-  from  leaving  the  highway  or  the  trav- 
eled portion  thereof.**  On  the-  other  hand,  there  is  authority  to 
the  effect  that  though  the  public  authorities  are  not  obliged  to  pre- 
pare the  highway  for  travel  to  its  full  width,  and  though  only  a 
portion  of  its  width  has  been  so  prepared,  the  public  nevertheless 
has  a  right  to  travel  over  the  whole  width  of  the  way  as  laid  out, 
without  being  subjected  to  other  or  greater  dangers,  than  may  be 
presented  by  natural  obstacles,  or  those  occasioned  by  making  and 
repairing  the  traveled  path,**  and  that  it  is  not  necessarily  a  good 

Utah  65,  95  Pae.  646,  131  A.  S.  B.       11.  Neidhardt  v.   Minneapolis,  112 
827.  Minn.  149,  127  N.  W.  484,  29  L.RA. 

9.  North  Manheim-  Tp.  v.   Arnold,    (N.S.)  822. 

119  Pa.  St.  380,  13  Atl.  444,  4  A.  S.  12.  Savage  v.  Bangor,  40  Me.  176, 

R.  650;  Blankenship  v.  King  County,  63  Am.  Dec.  658. 

68  Wash.  84,  122  Pac.  616,  40  L.R.A.  13.  Herndon  v.  Salt  Lake  City,  34 

(N.S.)  182  and  note.  Utah  65,  95  Pac.  646,  131  A  8.  R. 

Notes:   27  Am.  Rep.  757  et  seq.;  827. 

13  L.R.A.(N.S.)  1237  et  seq.  14.  See  mfra,  par.  379. 

10.  Neidhardt  v.    Minneapolis,   112  15.  See  infra,  par.  346. 

Minn.  149,  127  N.  W.  484,  29  L.R.A.       16.  Johnson  v.   Whitefield,  18  Me. 
(N.S.)   822.  286,  36  Am.  Dec.  72L 

Note:  103  A.  S.  R.  294. 
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defense  to  a  claim  for  damages  that  they  were  incurred  by  reason 
of  an  obstruction  upon  the  margin  of  the  way.  This  line  of  authori- 
ties takes  the  view  that  the  municipality  still  has  a  right  to  control 
the  whole  width  of  the  highway  and  is  subject  to  a  corresponding 
duty  with  respect  to  it,*'  and  must  see  that  those  portions  outside 
of  the  traveled  track  are  in  such  condition  that  a  traveler  using  due 
care  may  pass  without  danger  of  accident.*®  In  accordance  with 
this  view  it  has  been  held  that  a  municipality  has  the  right  in 
making  or  repairing  a  road,  to  remove  stones  and  stumps  to,  and 
leave  natural  obstructions  upon,  the  sides  of  a  way,  provided  ihey 
are  situated  so  far  from  the  traveled  track  that  persons  with  teams 
may  pass  without  danger  of  coming  in  collision  with  them,**  but 
that  beyond  this  all  such  obstructions  are  nuisances,  and  are  as  unlaw- 
fully there,  as  they  would  be  in  the  traveled  path,  and  the  munic- 
ipality is  liable  to  travelers  who  are  injured  by  coming  in  contact 
with  them.*®  In  determining  the  liability  of  the  municipality  a 
distinction  is  sometimes  drawn  between  material  or  objects  not  neces- 
sary for  the  use  of  the  city  in  the  construction  or  improvement  of 
its  streets  and  material  that  is  needed  for  construction  or  repair,  and 
it  is  held  that  in  the  first-mentioned  case  the  municipality  is  not 
keeping  its  streets  reasonably  safe  for  public  travel  if  by  its  negli- 
gence it  permits  them  to  become  encumbered  with  articles  or  objects 
calculated  to  frighten  horses  of  ordinary  gentleness,*  whereas,  in  the 
other  instance,  no  liability  attaches  if  proper  care  is  taken  in  the 
location  of  the  usual  tflaterial.*  In  so  far  as  private  individuals  or 
corporations  are  concerned,  a  distinction  is  to  be  observed  between 
the  liability  for  placing  or  maintaining  a  nuisance  or  obstruction 
in  the  traveled  part  of  the  road,  and  placing  or  maintaining  it  out- 
side of  the  traveled  part,  but  on  the  right  of  way.  It  is  not  permis- 
sible for  persons  not  authorized  so  to  do  to  place  any  sort  of  obstacle 
in  the  traveled  part  of  a  road  that  will  obstruct  or  interfere  with 
its  use,  while  in  many  instances  it  is  entirely  legitimate  to  place 
and  permit  to  remain  on  the  side  of  the  road  outside  of  the  traveled 
part  objects  which,  if  placed  in  the  traveled  part,  would  constitute 
an  obstruction.  And  there  is  also  a  marked  distinction  between 
the  rights  and  liabilities  of  those  who  have  the  right  to  use  the 
right  of  way  outside  of  the  traveled  part  for  the  purpose  of  placing 
temporary  or  permanent  objects  or  obstructions  therein,  and  those 

17.  Morse  v.  Richmond,  41  Vt.  435,  20.  Johnson  v.   Whitefield,  18  Me. 
98  Am.  Dec.  600.  286,  36  Am.  Dec.  721 ;  Morse  v.  Rich- 

18.  Kingsbury  v.  Dedham,  13  Allen  mond,  41  Vt.  435,  98  Am.  Dec.  600. 
(Mass.)   186,  90  Am.  Dec.  191.  1.  Elam  v.   Mt.   Steriing,  132   Ky. 

Note:  88  Am.  Dec.  645.  657,  117  S.  W.  250,  20  L.R.A.(N.S.) 

19.  Perkins  v.  Fayette,  68  Me.  152,  512  and  note. 

28  Am.  Rep.  84.  2.  See  infra,  par.  316. 

Note:  27  Am.  Rep.  758. 
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who  have  not  the  right  to  obstruct  in  any  manner  or  for  any  time 
any  part  of  the  road,  for  one  who  has  such  a  right  may  do  many 
things  which  a  mere  trespasser  or  intruder  would  not  have  a  right 
to  do.  And,  therefore,  in  determining  whether  or  not  an  object  or 
thing  placed  in  the  right  of  way  may  be  the  subject  of  an  action 
for  damages,  it  is  always  important  to  find  out  whether  it  was  put 
there  by  a  person  having  the  right  to  do  so,  or  by  a  trespasser  or 
intruder.*  Even  though  the  entire  width  of  a  highway  is  not  pre- 
pared for  travel,  or  though  a  bridge  or  culvert  does  not  extend  to 
its  entire  width,  the  public  rights  of  passage  are  not  thereby  limited 
in  favor  of  one  who  places  an  unauthorized  or  improper  structure 
within  the  highway  limits  nor  is  the  latter  relieved  from  liability 
for  injuries  resulting  therefrom  by  reason  of  the  fact  that  such 
obstruction  is  outside  of  the  traveled  way  *  It  has  been  held  how- 
ever, that  a  pile  of  railroad  cross-ties  on  an  unused  portion  of  a  street, 
which  cannot  be  used  as  a  highway,  does  not  constitute  an  obstruc- 
tion of  the  highway,  which  will  sustain  an  action  by  a  private  indi- 
vidual on  the  ground  that  the  highway  is  obstructed.^ 

312.  Park  Strips. — ^Park  strips  between  the  sidewalk  and  the  curb- 
ing of  a  street  are  generally  deemed  to  be  as  much  a  part  of  the 
street  as  any  other  ground  within  its  limits,^  and  the  municipality 
is  therefore  bound  to  keep  them  in  a  reasonably  safe  condition  for 
travelers.^  Travelers  have  the  right  to  use  them  unless  specially 
restricted  by  ordinance,^  subject  to  the  uses  theretofore  properly  fixed 
thereon  by  the  city,  and  to  the  inconveniences  and  risks  thereby 
imposed.*  But  the  municipality  is  not  obliged  to  keep  all  the  way^ 
hy  the  sidewalk,  in  an  equally  suitable  and  convenient  condition 
for  crossing.^*  Usually  an  attempt  to  cross  at  a  place  other  than 
the  places  provided  is  not  negligence  per  se,  but  it  may  amount  to  neg- 
ligence if  the  traveler  fails  to  exercise  such  care  and  caution  as  are 
commensurate  with  the  circumstances.^^     The  municipality  may, 

5.  East  Tennessee  Tel.  Co.  v.  Par-  7.  Aston  v.  Newton,  134  Mass.  507, 
isons,  154  Ky.  801,  159  S.  W.  584,  45  Am.  Rep.  347;  Town  ley  v.  Hun  ting- 
47  L.R.A.(N.S.)   1021.  ton,  68  W.  Va.  574,  70  S.  E.  368,  34 

4.  Opdycke  v.  Public  Service  R.  Co.,  L.R.A.(N.S.)  118. 

78  N.  J.  L.  576,  76  AtL   1032,  29  Notes:  20  L.R.A.(N.S.)  594,  595;  40 

L.R.A.(N.S.)  71.  L.R.A.(N.S.)   95. 

6.  Kramer  v.  Southern  R.  Co.,  127  8.  Woodson  v.  Metropolitan  St.  R. 
N.  C-  328,  37  S.  E.  468,  52  L.R.A.  Co.,  224  Mo.  685,  123  S.  W.  820,  20 
369.  Ann.  Gas.  1039,  30  L.R.A.(N.S.)  931. 

6.  Johnson  v.  Bay  City,  164  Mich.  Note:  34  L.R.A.(N.S.)  119. 

251,  129  N.  W.  29,  Ann.  Cas.  1912B  9.  Woodson  v.  Metropolitan  St.  R. 

866;  Townley  v.  Huntington,  68  W.  Co.,  224  Mo.  685,  123  S.  W.  820,  20 

Va.  674,  70  S.  E.  368,  34  L.R.A.(N.S.)  Ann.  Cas.  1039,  30  L.R.A.(N.S.)  931. 

118   and  note.  10.  Raymond    v.    Lowell,    6    Cush> 

Note:  20  L.R.A.(N.S.)  594.  (Mass.)  524,  53  Am.  Dec.  57. 

And  see  supra,  par.  214.  11.  See  infra,  par.  381. 
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if  it  be  deemed  necessary^  construct,  or.  permit  to  be  constructed, 
proper  barriers  around  such, strips  to  prevent  travel  thereon,^*  and 
proper  barriers  constructed  for  that  purpose  are  not  defects,  obstruc- 
tions or  nuisances  within  the  meaning  of  a  statute  requiring  the  streets 
to  be  kept  in  repair,  open  for  travel,  and  free  from  nuisances.**  The 
right  to  construct  such  barriers,  does  not,  however,  authorize  the  mu- 
nicipality to  maintain,  or  permit  to  be  maintained,  a  fence,  wire,  or 
other  barrier  around  such  park  strip  in  such  condition  as  to  become 
dangerous  to  the  life  or  the  safety  of  any  traveler  who  undertakes 
to  pass  over  the  same,  and,  if  a  pedestrian  in  the  exercise  of  due 
care  for  his  own  safety  is  injured  by  reason  of  the  dangerous  or  defec- 
tive condition  of  the  barrier,  the  municipality  is  liable  in  damages 
for  such  injury,  if  it  be  shown  that  it  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  the  dangerous  condition  thereof.** 

Nature  and  Kinds  of  Defects  or  Obstructions  <xs  Determining  Liability 

313.  Generally. — It  is  quite  impracticable  to  prescribe  any  genera! 
rule  applicable  to  all  cases  which  will  limit  and  precisely  define  the 
extent  of  the  liability  of  municipal  and  quasi  municipal'  corporations 
for  accidents  arising  from  defects  and  causing  damage  to  persons 
and  property,  which  may  happen  on  highways  and  bridges  which 
they  are  bound  to  keep  in  repair.  Each  case  must  be  decided  mainly 
on  the  facts  and  circumstances  which  are  shown  to  exist  at  the  time 
of  the  particular  occurrence  which  is  the  subject  of  investigation. 
But  an  approximation  to  a  fixed  rule  or  standard  may  be  attained 
by  determining  with  certainty  the  particular  kinds  or  classes  of  objects,' 
or  encumbrances  within  the  limits  of  a  way,  and  the  condition  of 
its  surface  arising  from  certain  extraneous  causes,  which  cannot 
properly  be  held  to  constitute  defects  or  a  want  of  repair  for  which 
a  city  or  town  can  be  held  liable.**  If  the  liability  is  statutory  the 
matter  may  be  governed  by  the  terms  of  the  statute.**  The  words, 
"insufficiency  or  want  of  repair,"  in  such  a  statute  are  not  limited 
to  inadequacy  of  original  construction  and  subsequent  deterioration, 
but  also  include  such  obstacles  and  defects  as  render  the  use  of  the, 
highway  dangerous  to  one  exercising  ordinary  care.*'  And  to  con- 
stitute a  laid  out  and  opened  road  a  "defective  highway,"  it  is  not 

necessary  that  it  should  first  have  been  improved  and  then  allowed  j 

» 
I 

12.  Barnesville  v.  Ward,  85  Ohio  St.  1,  96  N.  E.  937,  Ann.  Cas.  1912D  1234 
1,  96  N.   E.  937,  Ann.   Cas.   1912D  and  note,  40  L.R.A.(N.S.)  94.               < 
1234  and  note,  40   L.R.A.(N.S.)    94  15.  Kingsbury  v.  Dedham,  13  Alleo 
and  note.  (Mass.)  186,  90  Am.  Dec.  19L    See 

13.  Birmingham  v.  Carle  (Ala.)  68  12  L.R.A.(N.S.)  1163  note.                   | 
So.  22,  L.R.A.1915F  797.  16.  See  supra,  par.  257,  260.             ^ 

K  te:  20  L.R.A.(N.S.)  594.  17.  Hewison    v.    New    Haven,    34 

14.  Barnesville  ▼.  Ward,  85  Ohio  St.   Conn.  136,  91  Am.  Dec.  718  and  note. 
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to  become  defective  through  lack  of  repair.^^  Many  courts  hold  that 
to  keep  a  street  in  repair  means  to  keep  it  in  such  physical  condi- 
tion that  it  will  be  reasonably  safe  for  travel,**  and  that  it  is  defec- 
tive when  it  is  not  in  this  condition,  regardless  of  whether  such  unsafe 
condition  is  due  to  improper  construction,  to  poor  materials,  or  to 
other  causes.*®  Under  this  rule,  it  is  not  enough  that  the  surface 
of  the  street  or  highway  is  safe,*  and  the  municipality  may  be  held 
liable  for  permitting  conditions  which  endanger  travelers,  but  do 
not  constitute  any  defect  in  the  street  surface  or  obstruct  travel  there- 
on,* such  as  dangers  from  overhead  by  reason  of  wires  stretched 
across  the  street,  or  dangerous  structures  or  things  extending  or  hang- 
ing over  it.*  On  the  other  hand,  some  courts  hold  that  not  every- 
thing which  endangers  the  safety  of  highway  travel  renders  a  highway 
defective  and  out  of  repair,^  and  that  municipalities  and  quasi  munic- 
ipalities are  not  liable  for  every  object  which  renders  a  way  unsafe 
or  inconvenient  for  travelers  to  pass  over  it,  but  only  for  such  as 
not  only  renders  the  way  unsafe  and  inconvenient,  but  also  defective 
or  out  of  repair.*  According  to  this  line  of  authorities,  any  object 
in,  upon,  or  near  the  traveled  path,  which  would  necessarily  obstruct 
or  hinder  one  in  the  use  of  the  road  for  the  purpose  of  traveling 
thereon,  or  which,  from  its  nature  and  position,  would  be  likely  to 
produce  that  result,  will  generally  constitute  a  defect  in  the  highway ; 
but  those  objects  which  have  no  necessary  connection  with  the.  road- 
bed, or  the  public  travel  thereon,  and  which  may  expose  a  person 
to  danger,  not  as  a  traveler,  but  independent  of  the  highway,  do 
not  ordinarily  render  the  road  defective.*  So  it  is  sometimes  held 
that  to  render  a  highway  out  of  repair  the  defect  must  relate  to  the 
way  itself,  and  not  to  things  disconnected  from  it,  and  that  allow- 
ing things  which  are  no  part  of  the  way  to  stand  in  it  temporarily, 
does  not  render  it  out  of  repair,^  and  that  objects  or  structures  sus- 
pended or  extending  over  it  are  not  defects  in  the  way  which  will 

18.  Reading  Tp.  v.  Tclfer,  67  Kan.  4.  Udkin  ▼.  New  Haven,  80  Conn. 
798,  48  Pac.  134,  57  A,  S.  R.  356.  291,  68  Atl.  253, 14  L.R.A.(N.S.)  868; 

19.  Irvine  v.  Greenwood,  89  S.  C^  Kingsbury  v.  Dedham,  13  Allen 
611,  72  S.  E.  228,  36  L.R:A.(N.S.)  (Mass.)  186,  90  Am.  Dec.  191;  Temby 
363.  v.  Ish penning,  140  Mich.  146,  103  N. 

20.  Hall  v.  Manson,  99  la.  698,  68  W.  688,  112  A.  S.  R.  392,  69  LJIA. 
N-  W.  922,  34  L.R.A.  207;  Wheeler  618. 

V.  Ft.  Dodge,  131  la.  666,  108  N.  W.  Note:  20  L.R.A.(N.S.)  599  et  seq. 

1057,  9  L.R.A.(N.S.)  146.  5.  Kingsbury  v.  Dedham,  13  Allen 

1.  Irvine  v.   Greenwood,   89   S.   C.  (Mass.)   186,  90  Am.  Dec.  191. 
611,  72  S.  E.  228,  36  L.R.A.(N.S.)  6.  Hewison  v.  New  Haven,  34  Conn. 
363.  136,  91  Am.  Dec.  718  and  note. 

2.  Wheeler  v.  Ft  Dodge,  131  la.  Note:  20  L.R.A.(N.S.)  598. 

666,  108  N.  W.  1057,  9  L.R.A.(N.G.)  7.  Agnew  v.  Corunna,  55  Mich.  428, 

146.  21   N.    W.    873,   54   Am.    Rep.   383; 

Note:  20  L.R.A.(N.S.)  644,  646.  McArthur  v.  Saginaw,  58  Mich.  357, 

3.  See  infra,  par.  323.  25  N.  W.  313,  55  Am.  Rep.  687. 
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render  a  municipality  liable  to  travelers  injured  thereby.^  It  has 
been  said  that  in  determining  what  constitutes  a  defect  within  the 
statute  subjecting  municipalities  to  liability  for  injuries  resulting 
from  obstructions,  insufficiencies,  or  want  of  repairs  in  their  high- 
ways, it  must  be  considered  that  nothing  is  an  obstruction  which  the 
municipality  was  not  bound  to  have  removed  at  the  time  of  the  injury, 
under  the  circumstances  of  that  particular  case;  nothing  an  insuffi- 
ciency which  it  was  not  reasonably,  having  reference  to  those  circum- 
stances, bound  then  to  have  improved;  nothing  a  want  of  repairs 
which,  in  the  same  view,  it  was  not  bound  to  have  amended.*  Gener- 
ally speaking,  any  objects  in  the  traveled  path  of  a  highway  which 
are  liable  to  cause  a  collision,  are  defects,  and  the  municipality  ir) 
liable  for  injuries  resulting  from  a  collision  therewith.^*  And  the 
question  whether  a  particular  thing  constitutes  a  defect  or  obstruc- 
tion, or  is  dangerous  to  travel,  does  not  depend  altogether  upon  its  size, 
since  small  objects,  as  well  as  large  ones,  may  render  a  street  unsafe.^' 
No  action  can  be  maintained  for  injuries  resulting  from  an  obstruc- 
tion or  structure  erected  in  a  street  or  highway  pursuant  to  legislative 
authority,^*  or  from  objects  which  are  rightfully  and  lawfully  in 
the  highway,^'  or  from  an  authorized  public  work,  provided  it  is 
constructed  and  kept  in  repair  with  reasonable  skill  and  care.^* 

314.  Buildings,  Steps,  Doors,  Gates  and  Scales. — Since  buildings 
or  other  similar  structures  e];ected  on  or  extending  into  the  street 
are  nuisances  and  unauthorized  obstructions,^*  it  has  frequently  been 
held  that  the  municipality  is  liable  to  travelers  who  are  injured 
thereby  if  it  permits  them  to  remain  after  notice.^^  As  a  general 
rule,  steps  projecting  into  a  street  or  highway  from  adjoining  build- 
ings, are  not  regarded  as  unlawful  obstructions  or  nuisances,  if  they 
do  not  unreasonably  or  materially  interfere  with  the  public  use  of 
the  way  and  it  still  remains  reasonably  safe  for  such  use,^'  and  hence, 
under  such  circumstances,  the  municipality  is  not  liable  to  persons 
who  are  injured  by  stumbling  over  them.*®  There  seems  to  be  some 
conflict  of  authority  as  to  the  liability  of  municipalities  and  abutting 

owners  for  injuries  occasioned  to  travelers  by  coming  in  contact  with 

• 

8.  See  infra,  par.  323.  15.  See  supra,  par,  168. 

9.  Hubbard  v.  Concord,  35  N.  H.       16.  McDowell  v.  Preston,  104  Minn. 
52,  69  Am.  Dec.  520.  263,  116  N.  W  470,  18  L.R.A.(N.S-) 

10.  Notes:  13  L.R.A.(N.S.)  1248  et  190. 

seq.;  Ann.  Cas.  1913C  534.  Notes:    19    L.R.A.(N.S.)    520;    20 

11.  Note:  48  A.  S.  R.  847.  L.R.A.(N.S.)  614,  615;  10  Ann.  Cas. 

12.  Notes:   103  A.  S.  R.  293;   20  680. 

L.R.A.(N.S.)  600.  17.  See  supra,  par.  165. 

13.  Loberg  v.  Amherst,  87  Wis.  634,  18.  Cushing  v.   Boston,   128   Mass. 
58  N.  W.  1048,  41  A.  S.  R.  69.  330,  35  Am.  Rep.  383;   Richmond  v. 

14.  Jones    v.     Waltham,    4    Cush.  Lambert,  111  Va.  174,  68  S.  E.  276, 
(Mass.)    299,  50  Am.  Dec.  783  and  28  L.R.A.(N.S.)  380. 

note. 
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gates  and  doors  so  constructed  that  they  open  outward  across  the 
sidewalk.  There  is  authority  to  the  effect  that  a  city  which  has 
constructed  an  engine  house  so  that  its  doors  swing  outwardly  by 
means  of  a  spring  attachment,  to  make  them  open  easily,  and  when 
oj^en  they  extend  half  way  across  the  sidewalk,  is  not  guilty  of  negli^ 
genco  in  maintaining  a  defective  building,  or  in  failing  to  maintain 
1^3  sidewalks  in  a  reasonably  safe  condition,  and  is  not  liable  to  a 
liaveler  on  the  sidewalk  who  is  injured  by  the  opening  of  the  doors.** 
But,  on  the  other  hand,  it  has  been  held  that  a  municipality  is  liable 
for  injury  to  a  pedestrian  on  a  sidewalk  by  collision,  in  the  night, 
with  a  gate  which  is  so  constructed  that  it  will  stand  open  across  the 
walk  so  as  to  obstruct  it.*^  And  an  abutting  owner  has  also  been 
held  to  be  liable  where  he  constructe  a  gate  in  this  manner  in  viola- 
tion of  an  ordinance.^  It  has  been  held  that  a  city  is  liable  for 
injuries  sustained  by  a  traveler  as  the  result  of  the  collapse  of  plat- 
form scales  placed  in  and  constituting  a  part  of  a  street,  and  used 
as  such  by  tiie  public  generally.' 

315.  Carriage  Blocks  and  Stepping  Stones* — ^It  is  generally  held 
that  abutting  owners  may  place  carriage  blocks  and  stepping  stones 
on  the  edge  of  the  sidewalk  to  facilitate  access  to  and  egress  from 
carriages  in  the  street,  provided  they  do  not  substantially  interfere 
with  the  public  easement,*  and  that  when  so  placed  they  are  not 
to  be  regarded  as  nuisances  or  obstructions  so  as  to  render  either 
the  municipality*  or  the  abutting  owner  liable  for  injories  caused 
by  travelers  falling  over  them.*  The  same  rule  has  been  applied  in 
the  case  of  a  stepping  stone  which  extends  from  the  curb  across  a 
gutter,*  but  the  contrary  has  been  held  where  a  stepping  stone  or 
horse  block  i^  placed  in  such  a  position  as  to  be  dangerous  to  trav- 
elers,^ as  in  the  case  of  a  stepping  stone  which  has  been  removed 
from  its  proper  place  and  left  on  the  sidewalk  by  a  paving  con- 
tractor,* or  a  flagstone  intended  to  span  a  gutter  which  has  been 

19.  Kies  V.  Erie,  135  Pa.  St.  144,  Du  Bois  v.  Kingston,  102  N.  Y.  219, 
19  Atl.  942,  20  A.  S.  R.  867.  6  N.  E.  273,  65  Am.  Rep.  804. 

20.  Campbell  v.  Chillicothe,  239  Mo.  Notes:  20  L.R.A.(N.S.)  617,  618;  31 
465,  144  S.  W.  408,  39  L.R.A.(N.S.)  L.R.A.(N.S.)  854,  855;  40  L.R.A. 
451.  (N.S.)  96. 

1.  Knight  V.  Foster,  163  N.  C.  329,  6.  Robert  v.  Powell,  168  N.  Y.  411, 
79   S.  E.  614,  50  L.R.A.(N.S.)   286.   61  N.  E.  699,  85  A.  S.  R.  673,  55 

2.  Note :  i03  A.  S.  R.  293.  L.R.A.  776. 

8.  Notes:    125   A.   S.  R.   348;    16  Note:  40  L.R.A.(N.S.)   96. 

L.R.A.(N.S.)  1038.  6.  McCormack  v.  Robin,  126  La.  594, 

4.  Wolff   V.   District   of   Columbia,  52  So.  779,  139  A.  S.  R.  549. 

21  App.  Cas.  (D.  C.)  464,  69  L.R.A.  7.  Notes:  31  L.R.A.(N.S.)  854,  855; 

83.  affirmed  196  U.  S.  152,  25  S.  Ct.  10  Ann.  Cas.  680.  . 

198,  49  U.  S.   (L.  ed.)   426,  1  Ann.  8.  McCormack  v.  Robin,  126  La.  694^ 

Cas.  967;  McCormack  v.  Robin,  126  52  So.  779,  139  A.  S.  R.  549. 
La.  594,  52  So.  779,  139  A.  S.  R.  549; 
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knocked  out  of  place  and  not  properly  fastened  when  replaced.^ 
So,  too,  it  has  been  held  that  if  a  large  millstone  used  as  a  stepping 
stone  is  on  a  level  with  the  sidewalk  on  its  inner  side,  but  extends 
more  than  two  feet  into  the  sidewalk  toward  the  street  and  is  there 
five  inches  above  the  plane  of  the  sidewalk,  and  between  it  and  the 
curb  is  a  wide  extent  of  sidewalk  over  which  one  must  pass,  it  is  for 
the  jury  to  say  whether  or  not  the  municipality  was  negligent  in 
permitting  the  stone  to  remain.^® 

316.  Temporary  Obstructions. — ^The  right  of  an  abutting  owner  to 
temporarily  use  the  highway  in  front  of  his  premises  for  the  purpose 
of  depositing  building  material  therein,  or  for  loading  or  unloading 
goods  and  the  like  ^*  must  be  exercised  with  due  regard  to  the  safety 
of  the  traveling  public.^*  An  abutting  owner  using  skids  across  the 
walk  for  the  purpose  of  loading  or  unloading  goods  is  not  obli.sjated 
to  furnish  pedestrians  a  safe  passageway  around  them,^*  but  if  the 
highway  is  obstructed  for  a  longer  time  than  is  necessary  in  load- 
ing or  unloading  goods,  then  such  an  obstruction  becomes  a  nuisance 
and  the  abutting  owner  is  liable  in  damages  to  travelers  injured 
thereby.^*  Since  use  as  a  place  for  depositing  building  material  is 
exceptional,  and  foreign  to  the  purposes  for  which  a  street  is  laid 
out  and  maintained,^*  both  the  abutting  owner,**  and  the  municipal- 
ity must  exercise  reasonable  care  with  respect  to  the  rights  of  a  trav- 
eler who  may  be  harmed  by  such  obstructions  in  his  way,  and  are 
liable  in  damages  for  resulting  injuries  in  case  they  fail  to  do  so.*' 
But  the  municipality  cannot  be  held  liable  for  injuries  resulting 
from  the  mere  presence  of  the  material  in  the  highway  unless  an 
unlawful  or  unreasonable  use  was  being  made  of  the  way  in  placing 
them  there,*®  as  where  it  permits  lumber  to  be  stored  in  a  street 
by  a  dealer.**  It  has  been  held  that  a  city  is  not  liable  for  injuries 
to  one  who  stumbles  over  a  hose  placed  along  the  edge  of  the  side- 

9.  O'Neil  V.  New   Orleans,   30  La.  Kan.  481,  67  Pac.  123,  46  L  R,A.  429. 
Ann.  220,  31  Am.  Rep.  221.  16.  Friedman  v.  Snare,  etc.,  Co.,  71 

10.  Fischer  v.   St.  Louis,  189  Mo.  N.  J.  L.  605,  61  Atl.  401,  108  A.  S. 
567,  88  S.  W.  82,  107  A.  S.  R.  380.  R.  764,  2  Ann.  Cas.  497  and  note,  70 

11.  See  supra,  par.  179.  L.R.A.  147;  Culbertson  v.  Al«^xander, 

12.  Piolett  V.  Simmers,  106  Pa.  St.  17  Ok!a.  370,  87  Pac.  863,  10  Ann. 
95,  51  Am.  Rep.  496;  Vallo  v.  United  Cas.  916  and  note;  Piolett  v.  Simmers^ 
States  Exp.  Co.,  147  Pa.  St.  404,  23  106  Pa.  St.  95,  51  Am.  Rep.  406. 
Atl.  594,  30  A.  S.  R.  741,  14  L.R.A.  17.  Kansas  City  v.  McDonald,  60 
743;  Rachmel  v.  Clark,  205  Pa.  St.  Kan.  481,  57  Pac.  123,  45  L.R  A.  429. 
314,  54  Atl.  1027,  62  L.R.A.  959.   •  Notes:  103  A.  S.  R.  289;  19  L.R.A. 

Note:  14  L.R.A.  560.  (N.S.)  510  et  seq. 

13.  Welsh  v.  Wilson,  101  N.  Y.  254,  18.  Loberg  ▼.  Amherst,  87  Wis.  634, 
4  N.  E.  633,  54  Am.  Rep.  698.  58  N.  W.  1048,  41  A.  S.  R.  69. 

14.  Maddox  v.  Cunningham,  68  Ga.  19.  Dougherty  v.  St.  Louis,  251  Mo. 
431,  45  Am.  Rep.  500.  514,  158  S.  W;  326,  46  L.R.A.(N.S.) 

Note:   Ann.  Cas.  1912A  795.  330. 

15.  Kansas   City  y.   McDonald,  60       Note:  20  L.R.A.(N.S.)  612,  613. 
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walk  for  the  purpose  of  flushing  a  sewer.  Nor  where  the  hose^  in 
use  for  the  same  purpose,  is  laid  in  the  gutter  close  to  the  curb  and 
a  lighted  lantern  is  placed  on  the  curb.'^  Neither  is  a  municipality 
liable  in  damages  because  of  injuries  sustained  by  the  fright  of  an  ordi- 
narily gentle  horse  at  objects,  not  of  an  unusual  character,  placed 
upon  the  side  of  a  street,  out  of  the  traveled  way,  for  the  purpose  of 
constructing,  improving,  or  repairing  the  same,  provided  it  has  exer- 
cised due  care  in  their  location.  And  this  is  true  though  they  are 
permitted  to  remain  tiiere  a  longer  time  than  is  necessary  before 
they  are  used.* 

317.  Barriers. — ^It  has  been  decided  that  stretching  a  rope  across 
an  entrance  to  an  alley  between  the  street  and  sidewalk  to  prevent 
use  of  the  alley  is  not  an  obstruction  to  the  street  which  will  render 
the  municipality  liable  in  case  it  is  broken  by  a  runaway  horse  and 
an  end  flies  against  a  person  passing  on  the  walk  to  his  injury.'  Nor 
will  an  action  lie  against  a  city  for  a  personal  injury  caused  by 
collision  with  a  rope  stretched  across  a  street,  by  order  of  the  munic- 
ipal authorities,  in  order  to  allow  a  parade  of  the  fire  department.* 
Nor  is  a  city  liable  for  damages  sustained  by  a  traveler  in.  conse- 
quence of  a  rope  stretched  across  a  street,  under  authority  of  a  judge, 
to  prevent  travel  in  front  of  the  courthouse  while  he  was  holding 
court,  where  it  had  no  agency  in  the  matter,  and  had  entered  its 
protest  against  the  obstruction  without  effect;  since  it  was  powerless 
to  move  the  rope,  and  bound  by  the  orders  of  the  court  until  reversed 
by  some  competent  tribunal.*  On  the  other  hand,  it  has  been  held 
that  the  stretching  of  wires  or  ropes  along  or  across  public  thorough- 
fares low  enough  to  strike  passing  pedestrians  or  vehicles  constitutes 
an  unauthorized  and  dangerous  obstruction  to  public  travel,  which 
will  render  the  municipality  liable  to  a  person  injured  by  running 
into  it,  in  case  notice  of  its  presence  is  not  given  by  proper  danger 
signals.*  So,  too,  the  municipality  may  be  held  liable  for  injuries 
resulting  from  permitting  such  a  rope  to  remain  in  a  defective  con- 
dition, as  for  example,  where  it  permits  it  to  sag  across  a  sidewalk 
so  as  to  become  dangerous  to  pedestrians,  and  fails  to  warn  them  by 
lights  or  otherwise.*  A  municipality  has  no  more  right,  even  for  a 
public  purpose,  to  maintain  a  dangerous  barrier  by  the  side  of  a  road, 
though  placed  there  by  nature,  than  a  citizen  has ;  and  an  action  may 
be  maintained  against  it  for  damages  for  wrongful  death  caused  by 

20.  Note:  Ann.  Cas.  1914A  1197.       Am.  Rep.  739. 

1.  Elam  V.  Mt.  Sterling,  132  Ky.  657,  4.  Belvin  v.  Richmond,  85  Va.  674, 
U7  S.  W.  250,  20  L.RA.(N.S.)  512   8  S.  E.  378, 1  L.R.A.  807. 

and  note.  5.  Nessen  v.  New  Orleans,  134  La. 

2.  Lawrencebnrg  v.  Lay,  149  Ky,  465,  64  So.  286,  51  L.R.A.(N.S.)  334. 
490,  149  S.  W.  862,  Ann.  Cas.  1914A  6.  Sheets  v.  McCook,  95  Neb.  139, 
1194,  42  L.R.A.(N.S.)  480.  145  N.  W.  262,  51  L.R.A.(N.S.)  321. 

3.  Simon  v.  Atlanta,  67  Ga.  618,  44 
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the  falling  of  an  embankment  maintained  as  a  barrier,  not  upon  the 
ground  of  a  violation  of  its  statutory  duty  to  keep  its  highways  in 
repair,  but  upon  the  ground  of  negligent  management  of  its  corpo- 
rate property  or  violation  of  a  duty  assumed  by  its  charter.'  Neither 
a  municipality  which  erects  safety  gates  at  a  railroad  crossing  nor  a 
railroad  company  erecting  them  under  its  direction  is  liable  for  inju- 
ries caused  to  a  traveler  as  a  result  of  colliding  with  them.^ 

318.  Vehicles,  Tools  and  Machines  Allowed  to  Remain  in  High- 
way.— It  has  frequently  been  held  that  a  municipality  is  guilty  of 
negligencQ  if  it  allows  a  street  to  be  customarily  used  as  a  storage 
place  for  vehicles  not  in  use  to  such  an  extent  as  to  render  the  street 
unsafe  for  public  use,^  and  is  liable  to  travelers  who  are  injured  by 
reason  of  the  presence  of  such  vehicles  in  the  street.^*  And  especially 
is  this  true  where,  without  authority  and  in  violation  of  a  statute, 
it  assumes  to  grant  to  an  individual  the  right  to  so  obstruct  the  street, 
and  takes  compensation  for  such  privilege.^*  So,  too,  an  individual 
who  permits  a  truck  or  wagon  to  remain  in  a  street  or  highway 
over  night  is  liable  to  a  traveler  mjured  thereby.*^  And  one  who 
leaves  a  cart  loaded  with  wood  in  the  middle  of  a  highway  is  liable 
for  injury  caused  to  a  traveler  by  reason  of  the  obstruction,  although 
such  cart  was  placed  there  without  his  knowledge  or  consent,  if  after 
he  knew  that  it  was  there  he  permitted  it  so  to  remain.^*  A  munic- 
ipality may  be  liable  for  injuries  resulting  from  the  fact  that  machines, 
tools  and  the  like  are  left  in  the  street  for  an  unreasonable  length 
of  time,**  and  a  similar  liability  exists  on  the  part  of  the  person 
leaving  them  there.** 

319.  Refuse,  Stones  and  Earth,  Poles,  Posts  and  Stakes. — ^Piles 
of  refuse,  rubbish,  garbage  and  the  like  in  a  street  or  highway  may 
constitute  such  obstructions  as  will  render  the  municipality  liable 
to  travelers  who  are  injured  because  of  their  presence.*^    The  same 

7.  Gibson  v.  Huntington,  38  W.  Ya.       13.  Linsley  v.   Bushnell,  15   Conn. 
177,  18  S.  E.  447,  45  A.  S.  R.  853,  22  225,  38  Am.  Dec.  79. 

L.R.A.  561.  14.  Osage  City  v.  Larkins,  40  Kan. 

8.  Seibert  v.  Missouri  Pac.  R.  Co.,  206,  19  Pac.  658,  10  A.  S.  R.  186, 
188  Mo.  657,  87  S.  W.  995,  70  L.R.A.  2  L.R.A.  66. 

72.  Note:  103  A.  S.  R.  293,  294. 

9.  Notes:    103    A.    S.   R.   294;    19       15.  Osage  City  v.  Larkins,  40  Kan. 
L.R.A.(N.S.)  520.  206,  19  Pac.  658,  10  A.  S.  R.  186,  2 

10.  Farley  v.  New  York,  152  N.  Y.  L.R.A.  56. 

222,  46  N.  E.  506,  57  A.  S.  R.  511,  16.  Ring  v.  Cohoes,  77  N.  Y.  83,  33 

Notes:    19    L.R.A.(N.S.)    520;    20  Am.  Rep.  574;  Frazier  v.  Butler,  172 

L.R.A.(N.S.)  612.  Pa.  St.  407,  33  Atl.  691,  51  A.  S.  R. 

11.  Cohen  v.  New  York,  113  N.  Y.  739. 

532,  21  N,  E.  700,  10  A.  S.  R.  506,  Notes:  48  A.  S.  R.  855  et  seq.;  103 

4  L.R.A.  406.  A.  S.  R.  289;  39  L.R.A.  653;  20  L.RJL 

12.  Fox  V.  Sackett,  10  Allen  (Mass.)  (N.S.)   610  et  seq.;  46  L.R.A.(N.S.) 
535,  87  Am.  Dec.  682.  331;  Ann.  Cas.  1913C  534. 
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may  be  true  of  pUes  of  sand  or  earth,*'  boards,*^  boulders,  rocks, 
stones  or  bricks.**  It  has  been  held,  however,  that  a  city  is  not  liable 
for  injuries  to  a  horse  resulting  from  his  stepping  on  one  of  several 
loose  cobblestones  lying  scattered  on  the  surface  of  the  street  in 
sight  of  the  driver,^  and  that  the  fright  of  a  horse  from  a  sound 
produced  by  the  scraping  of  a  wheel  against  the  side  of  a  stone  in 
a  road  will  not  create  a  liability  against  a  city  for  injuries  caused 
by  the  fright,  on  the  ground  that  the  stone  was  a  defect  in  the  way.* 
So  it  has  been  held  that  a  city's  failure  to  remove  from  a  sidewalk 
a  pile  of  rubbish,  not  placed  there  by  its  act  or  consent,  is  but  an 
omission  of  its  statutory  duty  to  keep  the  highway  reasonably  safe 
for  travel,  and  creates  no  common  law  right  of  action,  as  for  a  nui- 
sance, in  favor  of  a  traveler  injured  thereby.*  A  municipality  is 
not  liable  to  one  who  slips  on  a  banana  peel  on  the  sidewalk  because 
it  permits  fruit  stands  on  the  walks  and  does  not  prevent  the  littering 
of  the  walk  with  the  refuse.*  Nor  is  an  abutting  owner  liable  for 
injuries  to  a  pedestrian  caused  by  stepping  on  refuse  vegetable  matter 
hidden  by  straw  upon  the  sidewalk  adjoining  his  premises,  under  an 
ordinance  which  makes  it  unlawful  for  any  person  to  throw,  or  leave 
upon  the  sidewalk  any  straw,  rubbish,  or  other  refuse,  where  there 
is  no  proof  that  such  owner  had  violated  the  ordinance,  or  was  in 
any  way  responsible  for  the  presence  of  the  refuse  matter  upon  the 
sidewalk;^  nor  is  a  merchant  liable  for  injuries  sustained  by  a  fall 
by  reason  of  slipping  upon  a  small  quantity  of  green  vegetables  which 
had  been  scattered  over  the  sidewalk  in  supplying  customers  from 
a  vegetable  stand  in  front  of  his  store,  where  there  was  no  evidence 
as  to  the  length  of  time  the  vegetables  had  remained  on  the  sidewalk, 
or  that  the  defendant  had  not  used  reasonable  diligence  to  keep 
the  walk  clean,  or  to  show  plaintiff's  freedom  from  contributory  negli- 
gence.* But  it  has  been  held  that  a  market  company  which  has  no 
authority  to  occupy  the  sidewalk  adjoining  its  market  house  for  market 
purposes,  but  which,  nevertheless,  exercises  dominion  over  the  side- 
walk for  such  purposes  by  inviting  dealers  and  hucksters  to  occupy 
it,  and  collects  toll  from  them  according  to  the  space  occupied  by 
them,  and  undertakes  in  a  lease  of  a  store  fronting  on  such  side- 
walk to  have  the  sidewalk  cleaned  each  day,  is  liable  to  a  pedestrian 
for  injuries  sustained  by  slipping  and  falling  upon  refuse  vegetable 

17  Note:  Ann.  Cas.  1913C  634.         Mich.  41,  24  N.  W.  631,  55  Am.  Rep. 

18.  Lake  v.  MiUiken,  62  Me.  240,  16   655. 

Am.  Dec.  456.  1.  Bowes  v.  Boston,  155  Mass.  344, 

Note:  Ann,  Cas.  1913C  534.  29  N.  E.  633,  15  L.R.A.  365. 

19.  Stedman  v.  O'Neil,  82  Conn.  199,  2.  Morrison  v.  Eau  Claire,  115  Wis. 
72  Atl.  923,  22  L.R.A.(N.S.)  1229.  538,  92  N.  W.  280,  95  A.  S.  R.  955. 

Notes :  103  A.  S.  R.  289 ;  20  L.R.A,  3.  Note :  Ann.  Cas.  1914C  219. 

(N.S.)  615  et  seq.:  10  Ann.  Cas.  680;  4.  Riseman  v.  Hayden,  86  Neb.  610, 

Ann.  Cas.  1913C  534.  126  N.  W.  288,  29  L.RA..(N.S.)  707. 

20.  MeCool    y.    Grand    Rapids,   68  5.  Note:  29  L.R.A.(N.S.)  707. 
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matter  on  the  sidewalk.^  So  one  who  places  trash  and  loose  sheets 
of  paper  on  and  near  the  street  and  sidewalk^  in  violation  of  an 
ordinance  requiring  the  keeping  and  use  of  a  garbage  can,  may  be 
held  liable  for  injuries  to  one  whose  team  is  frightened  by  the  blow- 
ing about  of  such  paper.'  Poles  or  stakes  projecting  above  the  trav- 
eled portions  of  the  street  or  the  sidewalk,^  or  posts  therein  may 
constitute  such  obstructions  as  to  render  the  municipality  liable  to 
travelers  injured  by  reason  of  their  presence.^  But  it  has  been  held 
that  a  post  maintained  at  the  corner  of  city  streets  to  protect  a  shade 
tree  is  not  necessarily  a  negligent  obstruction,  although  partly  con^ 
cealed  by  grass  and  weeds.*®  A  municipality  is  not  liable  to  persons 
injured  by  reason  of  the  presence  of  liberty  poles  or  flag  poles  in  the 
street,  provided  they  are  not  erected  in  such  a  way  as  to  be  a  danger- 
ous obstruction  to  travel.**  And  the  same  is  true  of  telegraph,  tele- 
phone, electric  light,  and  trolley  poles,  provided  they  are  so  located 
and  maintained  as  not  to  endanger  public  travel.*^  Hitching  posts 
may  become  nuisances  or  unlawful  obstructions  when  so  located  or 
constructed  as  to  make  traveling  unsafe,  or  if  they  are  permitted 
to  become  defective  so  as  to  be  dangerous  to  travelers,**  and  when 
such  is  the  case  the  municipality  may  be  liable  to  travelers  who  are 
injured  by  their  presence.** 

320.  Ezcavationsy  Holes^  Ruts  or  Other  Inequalities  in  Surface 
of  Highway. — Unauthorized  excavations  in  a  -street  or  highway,**  or 
excavations  made  in  a  manne;*  not  authorized  by  the  ordinance  grant- 
ing authority,  are  nuisances.**  But  the  contrary  is  true  of  excava- 
tions which  are  made  for  a  proper  purpose  and  are  not  allowed  to 
remain  open  for  an  unreasonable  length  of  time,  and  the  liability 
of  a  municipality  for  injuries  incurred  by  travelers  falling  into  them 
depends  on  whether  it  has  been  negligent.*'  Holes  in  a  street  or 
highway  may  render  the  municipality  liable  far  injuries  to  travelers 
caused  thereby,*®  as  may  a  defective  culvert,*'  or  a  ditch  or  chasm  at 

6.  Note:  29  L.R.A.(N.S.)  708.  Wood,  51  N.  Y.  224, 10  Am.  Rep.  603. 

7.  Bowen  v.  Smith-Hall  Grocery  Co.,       16.  Colgrove  v.  Smith,  102  Cal.  220, 
141  Ga.  721,  82  S.  E.  23,  L.R.A.1915D  36  Pac.  411,  27  L.R.A.  590. 

617  and  note.  17.  Note:   20  L.R.A.(N.S.)    629  et 

8.  Note:  10  Ann.  Gas.  680.  seq. 

9.  Note:  20  L.R.A.(N.S.)  608,  609.       18.  Louisville  v.  Lenehan,  149  Ky. 

10.  Wellington  v.  Gregson,  31  Kan.  537,  149  S.  W.  932,  Ann.  Gas.  1914B 
99,  1  Pac.  253,  47  Am.  Rep.  482.  104;  Norbeck  v.  Philadelphia,  224  Pa. 

11.  Allegheny  v.  Zimmerman,  95  Pa.   St.  30,  73  Atl.  179,  16  Ann.  Gas.  430. 
St.  287,  40  Am.  Rep.  649.  Notes:   103  A.   S.  R.  287,  288;   9 

12.  See  infra,  par.  333.  L.R.A.{N.S.)    1266,  1267;   13  L.R.A. 

13.  See  supra,  par.  164.  (N.S.)  1246  et  seq.;  20  L.R.A.(N.S.) 

14.  Arey  v.  Newton,  148  Mass.  598,  629  et  seq.;  10  Ann.  Gas.  538,  639. 

20  N.  E.  327,  12  A.  S.  R.  604.  19.  Note:  13  L.R.A.(N.S.)  1246  et 

15.  Golgrove  v.  Smith,  102  Gal.  220,  seq. 
36  Pac.  411,  27  L.R.A.  590;  Irvine  v. 
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the  end  of  a  street*®  It  is  generally  held  that  ditches  or  gutters  on 
the  sides  of  highways  designed  and  convenient  for  drainage,  with 
walks  in  the  ^ature  of  bridges  across  them,  for  the  use  of  pedes- 
trians, leaving  unobstructed  the  traveled  portion  of  the  road,  cannot 
be  considered  as  defects  or  obstructions  in  the  highway,^  but  the 
municipalily  is  bound  to  use  reasonable  diligence  to  discover  and 
remedy  defects  therein,  and  is  liable  for  injuries  resulting  from  its 
failure  to  do  so.*  Thus  it  has  been  held  that  a  recovery  may  be  had 
for  injuries  resulting  from  the  fact  that  the  plaintiff's  horse  stepped 
on  an  iron  gutter  covering,  the  surface  of  which  when  first  laid  was 
roughened  but  which  had  become  smooth  from  wear.*  While  ruts,* 
and  depressions  in  a  street  may  constitute  such  defects  as  will  impose 
liability  upon  a  municipality  for  injuries  resulting  therefrom,^  yet 
it  has  been  held  that  there  is  no  liability  because  of  the  prcsonoe 
of  slight  depressions  or  holes  or  inequalities  in  the  pavement,*  or 
of  slight  ruts  in  suburban  dirt  roads,  where  the  way  is  in  a  reason- 
ably safe  condition.'  A  cily  is  not  liable  to  a  pedestrian  who  slips 
and  falls  on  a  street  simply  because  from  one  and  one-half  to  two 
inches  of  mud  is  allowed  to  accumulate  and  remain  on  the  pave- 
ment, the  mud  being  spread  evenly,  nor  to  one  who  falls  from  boards 
placed  by  citizens  across  an  unpaved  street  to  form  a  crossing.*  Dan- 
gerous embankments,  constituted  or  allowed  to  remain  in  a  highway 
may  render  a  municipality  liable  for  injuries  resulting  therefrom,* 
as  may  street  car  tracks,  which  the  municipality  has  permitted  to 
remain  in  a  condition  dangerous  to  vehicles.** 

321.  Trees. — ^According  to  the  weight  of  authority,  a  municipality 
ifl  liable  for  injuries  to  travelers  resulting  from  the  fall  of  a  tree 
growing  on  a  public  street  or  highway,  or  of  a  limb  therefrom,** 
provided  it  had  notice  of  the  dangerous  condition  of  such  tree,  and 
failed  to  take  measures  to  remove  the  danger.**  So^  loose  and  rotten 
roots  of  trees,**  stumps,*"*  and  fallen  trees  in  a  street  or  highway 

20.  Tallahassee  v.  Fortune,  3  Fla.  19,  7.  Clifton  v.  Philadelphia,  217  Pa. 

52  Am.  Dec.  358.  St.  102,  66  Atl.  159,  118  A.  S.  R. 

1.  Lobeig  V.  Amherst,  87  Wis.  634^  906,  10  Ann.  Cas.  537  and  note,  9 
58  N.  W.  1048,  41  A.  S.  R.  69.  L.R.A.(N.S.)  1266. 

Note:  20  L.R.A.(N.S.)   627  et  seq.       8.  Note:  103  A.  S.  R.  293. 

2.  Note:  20  L.R.A.(N.S.)  625.  9.  Note:  20  L.R.A.(N.S.)  626,  627. 
8.  Note:  Ann.  Cas.  1913 A  670,  671.       10. .Note:  103  A.  S.  R.  290. 

4.  Notes:  103  A.  S.  R.  287,  288;  9  11.  Notes:  15  L.R.A.  554;  20  L.R.A. 
L.R.A.(N.S.)  1266,  1267;  13  L.R.A.  (N.S.)  649  et  seq.;  39  L.R.A,(N.S.) 
(N.S.)  1246  et  seq.;  20  L.R.A.(N.S.)  405  et  seq.;  16  Ann.  Cas.  835  et  seq.; 
629  et  seq.;  10  Ann.  Cas.  538,  539.  Ann.  Cas.  1913A  787  et  seq. 

5.  Notes:  103  A.  S.  R.  287,  288;  12.  See  snpra,  par.  277  et  seq. 
13  L.R.A.(N.S.)  1246  et  seq.  13.  Note:  39  L.R.A.(N.S.)  410. 

6.  Dayton  V.  Glaser,  76  Ohio  St.  471,  14.  Notes:  103  A.  S.  R.  295;  20 
81  N.  E.  991,  12  L.R.A.(N.S.)   918.  L.R.A.(N.S.)    609,    610;    39    L.R.A, 

Note:  2C  L.R.A.(N.S.}  618  et  seq.    (N.S.)  410;  Ann.  Cas.  1913C  534. 
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are  generally  regarded  as  defects  which  will  render  the  municipality 
liable  for  injuries  caused  to  travelers  thereby.**  It  is  also  gener- 
ally held  that  under  its  duty  to  keep  the  highways  in  repair  and 
reasonably  safe  for  travel  a  municipality  may  be  held  liable  for 
injuries  sustained  by  travelers  who  are  brushed  from  their  vehicles 
by  the  overhanging  limbs  of  trees  growing  at  the  side  of  the  road.** 
The  courts  of  some  jurisdictions,  however,  have  denied  liability  on 
the  part  of  the  municipality  from  the  fall  of  overhanging  limbs,  on 
the  ground  that  such  limbs  do  not  obstruct  travel  on  the  highway 
and  hence  do  not  constitute  defects  therein.*'  Moreover,  it  has  been 
held  that  neither  a  charter  provision  which  gives  the  municipal  author- 
ities power  to  direct  and  regulate  the  planting,  and  to  provide  for  the 
preservation  of  ornamental  trees,  nor  an  ordinance  which  forbids 
the  injury  or  cutting  of  trees  standing  in  a  street  by  any  person  other 
than  adjoining  proprietors,  imposes  any  obligation  on  the  munic- 
ipality to  trim  such  trees  so  as  to  prevent  them  from  becoming  dan- 
gerous, or  imposes  any  liability  upon  it  for  injuries  resulting  from 
its  failure  to  do  so.**  It  has  also  been  held  that  even  if  an  over- 
hanging limb  is  a  public  nuisance  because  of  its  dangerous  condi- 
tion, and  its  liability  to  fall  upon  the  traveled  part  of  the  highway, 
the  duty  of  the  municipality  to  remove  it  is  a  public  governmental 
one  for  the  breach  of  which  it  cannot  be  held  liable  in  damages  in 
the  absence  of  a  statute  to  the  contrary.  And  this  though  the  charter 
imposes  upon  it  the  duty  of  removing  nuisances,  and  though  it  has 
charter  authority  to  regulate  the  planting  and  removal  of  trees,  and 
has  adopted  an  ordinance  prohibiting  such  planting  or  removal  in 
a  street  without  a  permit,  where  under  statutory  authority  a  tree 
warden  has  been  elected  who  is  given  the  care  and  control  of  the 
public  shade  trees  in  the  town.**  Permitting  trees  to  remain  along 
a  street  in  such  a  way  as  to  interrupt  at  places  the  light  from  the 
street  lamps,  casting  shadows  in  which  a  traveler  cannot  see  his  way, 
has  been  held  not  to  constitute  a  nuisance  which  will  render  the 
municipality  liable  for  injuries  to  a  traveler  through  an  accident 
while  in  such  shadow,  which  might  have  been  avoided  had  he  been 
able  to  see.**  Where  the  trees  belong  to  the  adjoining  owner,  he 
must  exercise  reasonable  care  to  prevent  them  from  becoming  dan- 

15.  Note:  20  L.R.A.(N.S.)  610.  18.  MiUer  v.  Detroit,  156  Mich.  630, 

16.  Notes:   103  A.   S.   R.  295;   20  121  N.  W.  490,  132  A.  S.  R.  537,  16 
L.R.A.(N.S.)    650;    39    L.R.A.(N.S.)   Ann.  Cas.  832. 

409,  410.  19.  Dyer  v.  Danbury,  85  Conn.  128, 

17.  Dyer  v.  Danbury,  85  Conn.  128,   81  Atl.  968,  Ann.  Cas.  1913A  784,  39 
81  Atl.  958,  Ann.  Cas.  1913A  784  and  L.R.A.(N.S.)  405. 

note,  39  L.R.A.(N.S.)  405  and  note;       20.  Blain  v.  Monteroma,  150  la.  141, 
Miller  v.  Detroit,  156  Mich.  630,  121  129  N.  W.  808,  Ann.  Cas.  1912D  430, 
N.  W.  490,  132  A.  6.  R.  637,  16  Ann.  32  L.R.A.(N.S.)  C42. 
Cas.  832. 
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gerous  to  persons  using  the  highway^  and  if  he  fails  to  do  so  is  liable 
to  one  injured  thereby.^  And  in  the  absence  of  notice  that  the  public 
claims  to  own,  or  exercise  any  control  over  them,  the  owner  of  the 
premises,  who  is  in  the  actual  occupation  of  them,  is  chargeable  with 
knowledge  of  his  exclusive  proprietorship,  and  the  duties  which  it 
entails,  although  the  trees  were  there  when  he  bought  the  premises.* 
Similarly  the  owner  of  a  tree  which  stands  on  private  property  close 
to  a  public  street  is  liable  in  damages  for  injuries  to  a  passer-by  caused 
by  the  fall  of  a  branch  through  decay.*  Where,  however,  a  city, 
by  authority  of  its  charter,  maintains  shade  trees  on  the  sidewalks, 
it  has  been  held  that  the  owner  or  occupant  of  a  lot  is  not  impliedly 
bound  to  trim  them,  nor  liable  for  injury  to  a  passer-by  from  the  fall 
of  a  neglected  rotten  limb.^ 

322.  Appliances  of  Water  and  Gas  Companies. — ^A  municipality  is 
not  liable  for  injuries  resulting  from  the  presence  of  hydrants,^  fire 
plugs,  water  boxes,  and  other  appliances  pertaining  to  waterworks, 
provided  they  are  properly  placed  and  constructed.*  But  the  con- 
trary is  true  if  they  are  placed  in  such  a  position  or  are  so  constructed 
•  as  to  constitute  an  obstruction  and  to  be  dangerous  to  persons  using 
the  streets  in  the  ordinary  modes  of  travel.^  So  a  municipality  may 
be  liable  to  persons  who  are  injured  by  the  fall  of  a  water  tank  if 
it  is  not  constructed  and  maintained  in  such  a  way  as  to  render  it 
reasonably  safe.*  It  has  been  held  that  conducting  natural  gas  at 
high  pressure  through  poorly  jointed  pipes  with  numerous  leaks, 
lying  loose  upon  the  ground  where  the  public,  including  children 
and  other  inexperienced  persons,  daily  pass,  especially  when  it  is 
laid  on  a  public  highway  in  violation  of  law,  constitutes  actionable 
negligence,  and  renders  the  persons  guilty  thereof  liable  in  damages 
to  those  injured  by  an  explosion  thereof.*  And  that  a  gas  company 
which  negligently  permits  gas  to  escape  from  its  pipes  into  a  sewer 
is  liable  for  injuries  sustained  by  a  resulting  explosion  in  a  man- 
hole in  a  public  street^* 

■    •  •  • 

1.  Weller  v.  McConnick,  52  N.  J.  L.       6.  Note:    20    L.R.A.(N.S.)    620   et 
470,  19  Atl.  UOl,  8  L.R.A.  798.  seq. 

Notes:  1  A.  S.  R.  843;  15  L.R.A.       7.  Oklahoma  City  v.  Reed,  17  Okla. 

^'  tkrii  xi  n       •  1,    Ao  M    T    ^18'   «7   Pac.    645,   33   L.R.A.(N.S.) 

2.  Weller  v.  McCormick,  52  N.  J.   -tQoo 

^A^^  A^\  ^^^^i^  ^  «4?-^'  '^®®-       Notes:  103  A.  S.  R.  288;  20  L.R.A. 

3.  Note:  16  Ann.  Cas.  837.  /vro  \   coa    *  ^a  t  o  a  /vr  o 

4.  Weller  v.  McCormick,  47  N.  J.    <^.S.)   620  et  seq  ;  40  L.R.A.(N.S.i 

h.  397,  1  Atl.  516,  54  Am.  Rep.  175.   ^^i  ^f^.f?^'  ^^^^^.,^^^n  ^r-      on 
6.  Ring  V.  Cohoes,  77  N.  Y.  83,  33       ^'  Nesbitt  v.  Greenville,  69  Miss.  22, 

Am.  Rep.  574;  Oklahoma  City  v.  Reed,  ^^  So.  452,  30  A.  S.  R.  521. 

17  Okla.  518,  87  Pac.  645,  33  L.R.A.       ^-  Lebanon   Light,  etc,   R.   Co.   v. 

(N.g.)  1083.  .     Leap,  139  Ind.  443,  39  N.  E.  57,  29 

Notes:  20  L.R.A.(N.S.)  620  et  seq,;  L.R.A.  342. 

40  L.R.A.(N.S.)  96.  10.  Note:     15     L.KA.(N.S.)     959. 
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323.  Overhanging  Objects;  Ropes  and  Wires. — ^In  some  jurisdic- 
tions municipalities  are  held  liable  to  travelers  who  are  injured  by 
ropes  or  wires  strung  over  or  across  a  street  or  highway,^*  or  by 
dangerous  structures  or  things  extending  over  it,^*  while  other  courts 
take  the  view  that  these  things  are  not  defects  in  the  highway,  and 
hence  that  there  is  no  liability  on  the  part  of  the  municipality  for 
injuries  caused  by  them.*'  Generally  speaking  individuals  or  corpo- 
rations stringing  wires  above  a  street  are  liable  to  travelers  injured 
thereby.  So  one  who,  in  erecting  a  structure  over  a  public  street, 
negligently  permits  a  rope  to  hang  across  the  street  so  low  as  to 
prevent  the  passage  of  a  buggy  with  the  top  up,  is  responsible  for 
an  injury  to* a  traveler  whose  horse  is  frightened  by  the  swinging 
of  the  rope  as  it  is  about  to  pass  under  it,  whether  it  is  done  by 
one  of  his  servants,  or  by  a  stranger.**  Whether  a  municipality  is 
responsible  for  an  injury  suffered  by  an  object  falling  in  the  street 
must  depend  upon  whether  or  not  the  city  is  liable  for  the  object 
being  in  the  air  above  the  street  Thus,  it  is  not  liable  for  injury 
to  a  person  in  the  street  by  a  rock  thrown  by  a  blast  set  off  on  prop- 
erty near  the  street  by  a  person  for  whose  act  it  is  not  responsible.*^ 
The  rules  relative  to  telephone,  telegraph  and  electric  light  wires  in 
streets  and  highways  are  discussed  elsewhere  in  this  article.** 

324.  Explosives;  Escaping  Steam  or  Hot  Water. — ^It  is  negligence 
to  place,  or  cause  to  be  placed,  or  cause  to  remain,  in  a  public  high- 
way, a  bomb  or  explosive  capable  of  inflicting  injury  by  being  ex- 
ploded; and  it  is  unimportant  how  long  such  bomb  or  explosive  is 
allowed  to  remain  there  if  injury  results  from  placing  or  leaving  it 
there.  Nor  is  it  material  whether  it  was  exploded  where  placed  or 
was  carried  to  an  adjacent  yard  before  being  exploded,  if  the  injury 
is  the  proximate  consequence  of  negligence  in  placing  and  leaving 
it  in  the  highway.*'  It  has  been  held  that  a  village  whose  trustees 
fail  for  weeks  to  interfere  with  the  maintenance  of  a  peanut  roaster 
upon  a  sidewalk,  with  knowledge  that  there  is  danger  of  its  explo- 
sion and  consequent  injury  to  travelers,  is  liable  for  injury  to  a 

Ajid  see  Drains  and  Sewers,  vol.  9,  kinsoo,  107  Md.  547,  69  AtL  412,  16 

p.  674;  Gas,  vol.  12,  p.  905  et  seq.  L.R.A.(N.S.)  200. 

11.  Wheeler  v.  Ft.  Dodge,  131  la.  15.  Braunstein  v.  Louisville,  146  Ky. 
566,  108  N.  W.  1057,  9  L.R.A.(N.S.)  777,  143  8.  W.  372,  42  L.R.A.(N.S.) 
146.  538. 

Notes:  103  A.  S.  R.  290;  20  L.RJL.  16.  See  infra,  par.  333,  334. 

(N.S.)   650;  Ann.  Cas.  1913C  534.  17.  Wells  v.  Gallagher,  144  Ala.  363, 

12.  Grove  v.  Ft.  Wayne,  45  Ind.  429,  39  So.  747,  113  A.  S.  R.  50,  3  L.R JL. 
16  Am.  Rep.  262.  (N.S.)  759. 

Note:  20  L.R.A.<N.S.)  644,  645.  Generally  as  to  eivil  liability  for  in- 

And  see  supra,  par.  317,  321.  juries  from  negligent  keeping  or  use 

13.  Note:  20  L.R.A.(N.S.)  645.  of  explosives,  see  Explosions  and  Ex- 
And  see  supra,  par.  313.  plosivbs,  vol.  11,  p.  657  et  seq. 

14.  Pennsylvania  St«el  Co.  v.  Wil- 
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passer-by  through  explosion  of  the  machine.**  So  a  municipality 
may  be  liable  for  injuries  to  pedestrians  resulting  from  the  explo- 
sion of  a  boiler  placed  under  the  sidewalk  if  it  fails  to  exercise  reason- 
able care  in  the  premises,  and  a  presumption  of  negligence  on  its 
part  may  arise  from  the  fact  that  it  consented  to  its  being  main- 
tained there  in  a  manner  which  violated  an  ordinance  covering  such 
structures.  Consent  on  its  part  to  placing  the  boiler  there  may-  be 
found  from  the  fact  that  it  made  no  inspection  after  receiving  notice 
that  it  would  be  so  placed.^^  The  act  of  an  abutting  owner  in  turn- 
ing steam  into  a  sewer  in  such  quantities  that  it  escapes  and  envel- 
ops a  pedestrian  on  the  sidewalk  may  be  such  negligence  as  wUl 
render  him  liable  for  the  injuries  so  sustained.  Nor  will  a  munic- 
ipal permit  to  turn  clear  water  into  the  sewer  absolve  him  frpm 
liability  in  such  case.**^  And  one  who  permits  hot  water  to  flow 
into  a  gutter  in  the  street  will  be  liable  for  injuries  to  a  child  who 
falls  therein,  where  it  appears  that  the  water  and  steam  attracted  the 
curiosity  of  the  children  of  the  vicinity,  and  that  the  defendant's 
watchman  at  the  gutter  left  his  post  before  the  accident  happened.* 

Defects  in  or  Obstructions  on  Sidewalks 

325.  Generally. — Since  the  sidewalk  is  a  part  of  the  street,'  the 
authority  of  a' municipality  over  a  street  and  its  duty  in  respect  to 
the  safety  of  its  streets,  extends  to  sidewalks,  and  to  crosswalks.*  Nor 
is  its  duty  and  liability  in  this  respect  dependent  upon  whether  it 
constructed  the  walk  or  caused  it  to  be  constructed,  and  it  is  equally' 
liable  for  injuries  caused  by  obstructions  thereon  or  defects  therein- 
regardless  of  whether  it  was  constructed  by  the  municipality  or  by 
abutting  owners,  with  or  without  its  authority  or  direction.*  As  a 
rule  a  municipality  is  also  held  liable  for  injuries  resulting  from 
defective  sidewalks,  even  though  they  are  constructed  on  private 
property,  when  it  treats  them  as  public  walks  and  permits  them 
to  be  used  as  such.^    Very  slight  corporate  recognition  of  a  way  so 

18.  Prank  V.  Warsaw,  198  N.  Y.  463,  49  N.  E.  474,  65  A.  S.  R.  412;  Noo- 
92  N.  E.  17,  31  LJl.A.(N.S.)  676.         nan  v.  Stillwater,  33   Minn.  198,  29 

19.  Bcall  V.  Seattle,  28  Wash.  693,  N.  W.  444,  53  Am.  Rep.  23. 

69  Pac.  12,  92  A.  S.  R.  892,  61  L.R.A.  Notes:    5   L.R.A.    254;    20    L.R.A. 

683.  (N.S.)  565,  566,  572. 

20.  Smith  v.  Edison,  etc.,  Co.,  198  4.  Benton  v.  St  Louis,  217  Mo.  687^ 
Kass.  330,  84  N.  B.  434,  15  L.R.A.  118  S.  W.  418,  129  A.  S.  R.  561; 
(N.S.)   957.  Saulsbury  v.  Ithaea,  94  N.  T.  27,  46 

1.  Palermo  v.  Orleans  Ice  Mfg.  Co.,  Am.  Rep.  122. 

130  La.  833,  58  So.  589,  40  L.R.A.  Note:  20  L.R.A.(N.S.)  568  et  seq. 

(N.S.)  671.  6.  Post  V.  Clarksburg,  74  W.  Va. 

2.  See  supra,  par.  6.  48,  81  S.  E.  562,  52  L.R.A.(N.S.)  773 

3.  Dooley  v.  Sullivan,  112  Ind.  451,  and  note; 

14  N.  E.  566,  2  A.  S.  R.  209;  Frank-  Note:  20  L.R.A.(N.S.)  569  et  seq. 
fort  V.  Coleman,  19  Ind.  App.  368, 
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laid  out  and  used  by  the  public  suffices,  and  it  may  be  implied  as 
well  as  express.  Thus,  it  has  been  held  that  for  the  purposes  of 
enforcing  municipal  liability  such  a  walk  is  sufficiently  recognized 
as  a  public  way  by  the  grant,  by  the  city  council,  of  a  permit  to 
the  owners  of  the  building  to  construct,  maintain,  and  operate  in 
such  sidewalk  an  elevator  in  connection  with  their  use  of  the  build- 
ing.* The  tendency  of  the  law  as  evidenced  by  legislative  enact- 
ments has  been  in  the  direction  of  making  less  rather  than  more 
stringent  the  rules  of  municipal  liability  in  cases  of  accident  to  per- 
sons using  sidewalks.'  The  duty  of  a  city  to  keep  its  sidewalks  in 
a  reasonably  safe  condition  for  travel  applies  to  the  whole  sidewalk^ 
for  its  entire  width.*  A  sidewalk,  to  be  safe,  need  not  be  wide,  very 
permanently  built,  or  of  costly  material,*  nor  is  the  municipality 
bound  to  make  it  perfect  or  so.  as  to  correspond  with  any  given 
standard.  In  each  case,  the  walk  is  to  be  pronounced  sufficient  or 
insufficient,  according  as  it  is  or  is  not  reasonably  safe  and  convenient, 
for  the  travel  passing  upon  it,  under  the  particular  circumstances 
which  exist  in  connection  with  that  particular  case.**  In  some  juris- 
dictions it  has  been  expressly  held  that  the  primary  duty  of  keeping 
a  sidewalk  in  repair  rests  upon  the  owner  of  the  abutting  premises, 
and  that  while  the  municipality  is  liable  to  one  injured  by  reason 
of  its  defective  condition,  the  owner  is  ultimately  responsible.**  Town- 
ship officers  are  not  obliged  to  construct  footpaths  along  country 
roads,  and  if  they  permit  the  construction  of  such  a  path,  ijb  has 
been  held  that  the  full  measure  of  their  duty  is  to  see  that  it  is 
not  intrinsically  dangerous  for  public  travel,  and  that  if  they  per- 
form this  duty  they  are  not  liable  to  persons  injured  while  using 
it." 

326.  Particular  Defects  or  Obstructions. — The  existence  of  a  hold) 
or  depression,*'  or  a  material  inequality  or  unevenness,*^  or  a  gap 
in  a  sidewalk  or  crosswalk  may  constitute  such  negligence  on  the 
part  of  a  municipality  as  will  render  it  liable  to  pedestrians  for 
injuries  caused  thereby.**  So  the  existence  of  an  excavation  or  ditch 
in  or  across  a  walk  may  render  the  municipality  liable  to  persons 

6.  Post  V.  Clarksburg,  74  W.  Va.  St.  261,  79  AtL  552,  50  L.R.A.(N.S.)- 
48,  81  S.  E.  562,  62  L.RA.(N.S.)  773.  306. 

7.  Gastet  v.  New  York,  194  N.  Y.  12.  Siller  v.  Mellinger,  203  Pa.  St; 
16,  86  N.  E.  833,  128  A.  S.  B.  640,  266,  62  AtL  175,  93  A.  S.  R.  767.  j 
16  Ann.  Cas.  636.  13.  Notes:   103  A.  S.  R.  287;  20 

8.  Note:  20  L.R.A.(N.S.)  591,  692.  Ii.R.A.(N.S.)   634  ct  acq.;  43  L.RJI. 

9.  Ponca  v.  Crawford,  23  Neb.  662,  (N.S.)    1160  et  seq. 

37  N.  W.  609,  8  A.  S.  R.  144.  14.  Note:  43  L.R.A.(N.S.)  1158  et 

10.  Gosport  v.  Evans,  112  Ind.  133,   seq. 

13  N.  E.  256,  2  A.  S.  R.  164.  16.  Maus   v.    Springfield,   101   Mo. 

11.  McLaughlin   v.   Kelly,  230   Pa.    613,  14  S.  W.  630,  20  A.  S,  R.  634. 
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injured  thereby.**  Such  excavations  must  be  properly  guarded,  espe- 
cially at  night,*^  and  it  has  been  held  that  if  it  is  necessary  to  leave 
a  ditch  dug  across  a  walk  open  over  night,  a  reasonably  safe  way 
must  be  provided  for  pedestrians  to  cross  it**  But  a  municipality 
cannot  be  expected  to  maintain  the  surface  of  its  sidewalks  free  from 
all  inequalities  and  from  every  possible  obstruction  to  mere  convenient 
travel,**  and  slight  inequalities  or  depressions  or  differences  in  grade,** 
or  a  slight  deviation  from  the  original  level  of  a  walk  due  to  the 
action  of  frost  in  the  winter  or  spring,*  and  other  immaterial  obstruct 
tioas,  or  trivial  defects  which  are  not  naturally  dangerous,  will  not 
make  a  municipality  liable  for  injuries  occasioned  thereby.*  The 
fact  that  the  surface  of  a  walk  may  have  become  uneven  from  use, 
or  that  bricks  therein  may  have  become  loose  or  displaced  by  the 
action  of  the  elements,  so  that  persons  are  liable  to  stumble  or  be 
otherwise  inconvenienced  in  passing,  does  not  necessarily  involve 
the  municipality  in  liability,  so  long  as  the  defect  can  be  readily 
discovered  and  easily  avoided  by  persons  exercising  due  care,  or 
provided  the  defect  be  of  such  a  nature  as  not  of  itself  to  be  danger* 
ous  to  persons  so  using  the  walk.*  So  it  has  been  held  that  a  munic* 
ipality  is  not  liable  for  injuries  to  a  pedestrian  resulting  from  slip- 
ping or  stumbling  over  a  niche  left  in  a  sidewalk  around  a  growing 
tree,  from  which  the  tree  has  been  removed,*  or  over  a  piece  of 
stone  projecting  slightly .  above  the  level  of  a  crosswalk.*  Side- 
walks need  not  be  continuous  throughout  the  length  of  the  street, 
out  if  not,  their  ends  or  termini  must  be  so  graduated  to  the  natural 
level  of  the  street  as  to  permit  pedestrians  to  safely  pass  from  them 
*dthout  being  obliged  to  climb  down  over  obstructions.*  A  difference 
in  height  between  adjoining  sections  of  a  walk  may  render  the 

16.  Russell  V.  Monroe,  116  N.  C.  720,  1.  Bums  v.  Bradford,  137  Pa.  St. 
21  8.  E.  550,  47  A.  S.  R.  823.  361,  20  Atl.  997,  11  L.R.A.  726. 

Note:  20  L.R.A.(N.S.)  632.  2.  Lexington  v.  Cooper,  148  Ky.  17, 

17.  See  infra,  par.  356  et  seq.  145  S.  W.  1127,  43  L.RA.(N.S.)  1158; 

18.  Robertson  v.  Paducah,  146  Ky.  Gastel  v.  New  York,  194  N.  Y.  15,  86 
188,  142  S.  W.  370,  40  L.RA.{N.S.)  N.  E.  833,  128  A.  S.  R.  540,  16  Ann. 
1163.  Cas.  635. 

19.  Goeport  ▼.  Evans,  112  Tnd.  133,  Note:  29  L.R.A.(N.S.)  180  et  seq. 
13  N.  E.  256,  2  A.  S.  R.  164.  8.  Gosport  v.  Evans,  112  Ind.  133, 

20.  Lexington  v.  Cooper,  148  Ky.  17,  13  N.  E.  256,  2  A.  S.  R.  164. 
145  S.  W.  1127,  43  L.R.A.(N.S.)  1158       Note:  103  A.  S.  R.  289. 

And  note;  Terry  v.  Ferry,  199  N.  Y.  4.  Lexington  v.  Cooper,  148  Ky.  17, 
79,  92  N.  E.  91,  20  Ann.  Cas.  796  145  S.  W.  1127,  43  L.RA.(N.S.)  1158. 
and  note,  35  L.R.A.(N.S.)  666;  Ka-  6.  Richmond  v.  Schonberger,  111  Va. 
^ecka  V.  Superior,  136  Wis.  613,  118  168,  68  S.  E.  284,  29  L.R.A.(N.S.) 
N.  W.  192,  21  L.R.A.(N.S.)  1020.  180. 

Notes:  20  L.R.A.(N.S.)  619  et  seq.,      6.  Ponca  v.  Crawford,  23  Neb.  662^ 
635,  636,  640,  641;  29  L.RA.(N.S.)   37  N.  W.  609,  8  A.  S.  R.  144. 
180  et  seq.  Note:  20  L.BA.(N.8.)    632. 
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municipality  liable  for  injuries  to  pedestrians  who  stumble  over  it,' 
but  slight  differences  in  the  level  of  the  adjacent  portions  will  not 
have  that  effect.^  So  a  slight  variance  between  the  grade  of  a  side- 
mralk  and  that  of  the  street  does  not  constitute  negligence  on  the 
part  of  the  city  as  a  matter  of  law,  and  cannot  be  regarded  as  a 
contributing  cause  to  an  injury  sustained  by  a  pedestrian  who  slipped 
upon  a  spot  of  ice  covered  with  snow,  since  it  is  pure  speculation  as 
to  whether  the  accident  would  or  would  not  have  happened  had  the 
sidewalk  conformed  to  the  street  grade.*  But  if  the  municipality 
atithorizes  a  very  material  change  in  the  grade  of  a  driveway  or 
street,  rendering  necessary  considerable  change  in  the  sidewalks, 
involving  peril  to  the  passing  public,  it  is  required  to  exercise  close 
supervision  of  the  conduct  of  property  owners  to  prevent  injury  to 
the  traveling  public.^®  The  existence  of  a  step  in  the  walk  at  a 
point  where  there  is  a  change  of  grade  does  not  necessarily  constitute 
a  defect  or  render  the  municipality  negligent,**  nor  is  the  munic- 
ipality liable  to  one  who  is  injured  by  falling  on  such  a  step  when 
the  same  is  slippery  with  ice  provided  it  is  properly  constructed.** 
But  the  fact  that  steps  leading  from  a  walk  to  the  pavement  are 
shorter  than  the  width  of  the  walk,  may  constitute  negligence.*' 
Whether  or  not  it  is  negligence  to  maintain  a  sidewalk  on  a  slope 
or  grade  depends  largely  on  the  steepness  of  the  grade  or  slope,  the 
precautions  taken  to  prevent  injury  to  pedestrians,  and  all  the  cir- 
cumstances of  the  case,**  and  is  usually  a  question  for  the  jury.** 
It  has  been  held  that  an  elevator  for  lowering  goods  from  the  side- 
walk to  a  basement  and  lifting  them  from  the  basement  to  the  side- 
walk, so  constructed  as  to  leave  no  defect  in  the  walk  when  lowered 
and  not  in  operation,  not  dangerous  to  persons  using  the  sidewalk 
as  travelers  when  in  operation,  and  not  left  in  such  condition  as  to 
be  dangerous  to  them  when  not  in  use,  is  not  a  public  nuisance,  an 
obstruction  of  the  sidewalk,  nor  a  defect  therein,  and  that  the  munic- 
ipality is  not  liable  for  the  death,  by  the  operation  of  such  an  ele- 
vator, of  a  person  who,  while  traveling  on  the  sidewalk  and  seeing 

7.  Watertown  ▼.  Greaves,  112  Fed.  407,  33  Atl.  691,  51  A.  S.  B.  739. 
183,  50  C.  C.  A.  172,  56  L.R.A.  865;       11.  Note:  20  L.R.A.(N.S.)    637  et 
Blylil  V.  Waterville,  57  Minn.  115,  58  seq. 

N.  W.  817,  47  A.  S.  R.  596.  12,  Chicago  v.  Bixby,  84  ID.  82,  25 

Note:  10  Ann.  Cas.  680.  Am.  Eep.  429. 

8.  Gast«l  V,  New  York,  194  N.  Y.  13.  Galveston  ▼.  Hemmis,  72  Tex- 
16,  86  N.  E.  833,  128  A-  S.  R.  540,  558,  11  S.  W.  29,  13  A.  S.  R,  828. 
16  Ann.  Cas.  635.  14.  Dougan  v.  Seattle,  76  Wash.  621, 

9.  Beirness  v.  Missouri  Valley,  162  136  Pac.  1165,  51  L.R.A.(N.S.)  214 
la.  720,  144  N.   W.  628,  51  L.R.A.  and  note. 

(N.S.)  218.  15.  See  infra,  par.  427. 

10.  Prazier  v.  Butler,  172  Pa.  St. 

400 


13  B.  C-  L.  HIGHWAYS  §§  327,  328 

it  in  use  and  raised,  projected  a  portion  of  his  body  under  the  upper 
part  of  it,  and  was  killed  by  its  descent.^* 

327,  Slippery  Walks« — Some  courts  hold  that  the  fact  that  a  side- 
walk or  a  part  thereof  is  smooth  and  slippery  from  wear,  or  from 
the  nature  of  the  material  used,  may  constitute  such  a  defect  as  to 
render  the  municipality  liable  to  a  pedestrian  who  by  reason  of  its 
smoothness  slips  on  it  and  is  injured;  ^^  as,  for  example,  where  one 
slips  on  a  portion  of  the  walk  made  of  glass  and  iron  which  has 
worn  smooth  and  slippery,^^  or  upon  a  smooth  iron  door  covering 
an  excavation  in  a  walk.^*  So  a  sidewalk  which  has  become  slip- 
pery from  long  use  has  been  held  to  be  defective  within  the  meaning 
of  a  provision  imposing  liability  on  abutting  owners  for  injuries 
sustained  by  reason  of  defective  walks.'^  A  walk  which  is  constructed 
of  material  so  smooth  and  hard  that  travelers  shod  in  the  ordinary 
way  are  defeated  or  obstructed  in  their  attempts  to  pass  over  it  by 
inability  to  get  the  hold  upon  it  with  their  feet  which  is  necessary 
to  their  walking  forward,  or  the  want  of  which  causes  them  to  lose 
their  balance  and  fall,  cannot  be  said,  as  matter  of  law,  to  be  safe 
and  convenient  Nor  can  it  be  said  as-  a  matter  of  law  that  a  walk 
is  not  defective  though  the  chief  part  of  it  is  in  proper  condition 
for  travel,  if  a  small  part  of  the  surface  is  constructed  of  material 
diflPerent  from  the  remainder,  and  so  smooth  and  slippery  that  a  foot 
traveler,  stepping  suddenly  upon  it  from  the  portion  otherwise  con- 

.  structcd,  necessarily  or  probably  slips  and  is  likely  to  fall.^  The 
negligence,  if  any,  of  a  city  in  constructing  a  walk  with  a  surface 
so  smooth  as  to  be  dangerous  to  pedestrians,  is  immaterial  where 
the  accident  complained  of  was  not  caused  by  the  smoothness  of  the 
walk,  but  from  the  presence  of  snow-covered  ice  thereon.'  But  it 
has  been  held  that  the  fact  that  the  slippery  condition  of  an  iron 
door  covering  an  excavation  under  a  walk  is  caused  by  rain  does 
not  absolve  the  city  from  liability  for  injury  due  to  a  fall  thereon, 
if  the  door  becomes  dangerous  whenever  it  is  wet.* 

328.  Loose  and  Decayed  Boards. — ^The  fact  that  some  of  the  boards 
o(  which  a  wooden  sidewalk  or  crosswalk  is  constructed  are  loose,* 
or  rotten,*  may  constitute  such  negligence  on  the  part  of  the  munio- 

16.  Post  V.  Clarksburg,  74  W.  Va.  coma,  61  Wash.  101,  98  Pac.  91,  21 
48,  81  S.  E.  662,  62  L.U.A.(N.S.)  773.  L.R.A.(N.S.)  1016. 

17.  O^Brien  v.  St.  Paul,  116  Minn.  2.  Beimeas  v.  Missouri  Valley,  162 
249,  133  N.  W.  981,  Ann.  Cas.  1913A  la.  720,  144  N.  W.  628,  51  L.R.A, 
668  and  note.  (N.S.)  218. 

18.  Cromarty  v.  Boston,  127  Mass.  3.  Smith  v.  Tacoraa,  51  Wash.  101, 
329,  34  Am.  Rep.  381.  98  Pac.  91,  21  L.R.A.(N.S.)  1018. 

19.  Smith  V.  Tacoma,  61  Wash.  101,  4.  Joliet  v.  Verley,  35  111.  58,  85 
98  Pac.  91,  21  L.R.A.(N.S.)  1018.         Am.  Dec.  342. 

20.  Morton  v.  Smith,  48  Wis,  205^       Note:  43  L.R.A.(N.S.)  1163. 

4  N.  ^.  330,  33  Am.  !Rep.  811.  5.  Novos  v.  Gardner,  147  Mass.  505, 

1.  Cromarty  v.   Boston,  127   Mass.  18  N.  E.  423,  1  L.R.A.  354. 
329,  34  Am. 'Rep.  381;  Smith  v.  Ta-       Note:  43  L.R.A.(N.S.)   1103. 
R.  C.  L.  Vol.  Xlll.— 26.      401 
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ipality  as  will  make  it  liable  for  injuries  to  travelers  resulting  there- 
from. So  it  may  be  held  liable  for  injuries  resulting  from  the  fact 
that  it  has  negligently  permitted  a  plank  walk  to  remain  in  the  street 
after  it  has  become  dangerous  from  decay,*  provided  it  has  notice  of 
such  dangerous  condition.'  Under  a  statute  making  the  municipality 
absolutely  liable  for  latent  defects,  it  has  been  decided  that  a  board 
and  wooden  sidewalk  laid  on  stringers  resting  upon  smooth  ground, 
not  dangerous  in  character,  but  so  unsound  as  to  give  way  under  the 
weight  of  a  pedestrian  and  injure  him,  is  an  actionable  defect.*  On 
the  other  hand,  where  the  doctrine  obtains  that  a  municipality  is 
not  an  insurer  of  those  using  its  sidewalks,  and  is  not  liable  where 
such  walks  are  safe  for  the  ordinarily  prudent  to  use,  it  has  been 
held  that  a  plank  sidewalk  is  not  so  unsafe  as  to  render  the  munic- 
ipality liable  to  one  who  falls  upon  it  because  his  cane  goes  through 
it,  although  it  is  so  old  that  the  edges  of  the  planks  have  become 
decayed,  and  adjacent  to  the  cracks  they  will  not  withstand  the 
pressure  of  the  cane,  where  the  defect  is  not  such  as  to  attract  atten- 
tion, and  obvious  defects  have  been  repaired  as  they  occurred.* 

Areas,  Vaults,  Coal  Iloles  and  the  Like 

329.  Generally. — ^As  previously  stated,  excavations  in  or  under 
the  street  or  sidewalk,  such  as  area  ways,  cellars  and  the  like  and 
coal  holes  or  other  openings  in  the  walk  are  not  nuisances  per  se 
if  constructed  with  the  express  or  implied  consent  of  the  municipal- 
ity.** Hence  legal  liability  for  injuries  sustained  by  reason  of  such 
an  improvement  is  founded  ordinarily  not  upon  the  principles  relat- 
ing to  nuisances  but  upon  negligence,**  and  accordingly  a  person 
who  is  injured  by  falling  into  such  a  hole  must  show  some  negli- 
gence on  the  part  of  those  who  are  under  obligation  to  keep  it  in 
a  safe  condition.  A  municipality  cannot  be  held  liable  for  injuries 
resulting  from  such  an  opening  or  excavation  merely  because  it 
authorized  or  permitted  the  abutting  owner  to  construct  it,**  nor  is 
the  person  who  constructs  it  bound  to  keep  the  way  safe,**  or  abso- 
lutely liable  for  all  injury  that  may  be  occasioned  by  such  hole.** 
On  the  contrary,  he  is  only  bound  to  use  reasonable  or  ordinary  care 

6.  Weisenberg  v.  Appleton,  26  Wis.       Note:  19  Ann.  Gas.  466. 

56,  7  Am.  Rep.  39.  12.  Note :  19  Ann.  Cas.  466. 

Note:  20  L.R.A.(N.S.)   642  et  seq.  13.  West  Chicago  Masonic  Ass'n  v. 

7.  See  supra,  par.  277  et  seq,  Cohn,  192  111.  210,  61  N.  E.  439,  85 

8.  Campbell  v.  Elkins,  58  W.  Va  A.  S.  R.  327,  55  L.R.A.  235;  Babbage 
308,  52  S.  E.  220,  2  L.R.A.(N.S.)  159.  v.  Powers,  130  N.  Y.  281,  29  N.  B. 

9.  Harden  v.  Jackson,  137  Mich.  271,  132,  14  L.R.A.  398  and  note. 

100  N.  W.  389,  66  L.R.A.  986.  14.  Jennings  v.  Van  Schaick,  108  N. 

10.  See  supra,  par.  163.  Y.  530,  15  N.  E.  424,  2  A.  S.  R,  459. 

11.  Irvine  v.  Wood,  51  N.  Y.  224,       Note:  19  Ann.  Cas.  467. 
10  Am.  Rep.  603. 

402 


13  R.  a  L.      •  mOHWAYS  S  330 

and  diligence  to  see  that  it  is  so  constructed  and  maintained  as  to 
be  reasonably  safe  for  public  use,^^  and  his  liability  depends  upon 
whether  or  hot  he  has  been  negligent  in  the  performance  of  such 
duty.^*  For  example,  he  is  not  liable  for  injuries  resulting  from 
the  breaking  of  a  flagstone  over  a  vault  in  front  of  a  business  block 
unless  negligence  on  his  part  is  shown.^'  So  when  one  duly  licensed 
by  the  city  authorities  has  removed  a  portion  of  a  sidewalk  to  exca- 
vate for  a  vault,  and  has  built  a  bridge  over  the  excavation,  necessa- 
rily higher  than  the  street,  he  is  not  bound  to  make  the  bridge  as 
safe  for  travelers  as  the  sidewalk  was^  but  only  reasonably  safe.^^ 
Some  courts  take  the  view  that  if  such  openings  are  constructed  or 
maintained  without  the  license  or  authority  of  the  municipality  they 
are  nuisances  per  se,^*  and  hence  that  the  abutting  owner  is  liable 
for  all  injuries  resulting  therefrom  regardless  of  whether  or  not  he 
18  negligent.^  Others,  however,  hold  that  they  are  not  nuisances 
even  under  such  circumstances,  provided  they  are  properly  con- 
structed and  are  provided  with  suitable  covers,  at  least  in  the  absence 
of  any  legislation  requiring  such  license  or  authority,^  and  hence  tliat 
some  negligence  must  be  shown  in  order  to  impose  liability  for 
injuries  resulting  from  them.' 

330.  Liability  of  Abutting  Owner. — The  duty  of  an  abutting  owner 
in  respect  of  excavations  under  or  openings  in  the  sidewalk  has  already 
been  stated,*  The  owner  must  not  only  construct  such  an  opening  and 
its  cover  properly  in  the  first  place,  but  must  also  use  reasonable  care 
and  diligence  to  keep  them  in  repair,  and  is  liable  to  pedestrians  who 
are  injured  by  reason  of  his  failure  in  either  particular.*    He  is,  there- 

16.  West  Chicago  Masonic  Ass'n  v.  A.  S.  R.  327,  55  L.RA.  235;  Calder 

Cohn,  192  ni.  210,  61  N.  E.  439,  85  v.  SmaUey,  66  la.  219,  23  N.  W.  638, 

A.  S.  R.  327,  55  L.R.A.  235;  Calder  55  Am.  Rep.  270;  Lincoln  v.  Lincoln 

V.  SmaUey,  66  la.  219,  23  N.  W.  638,  First  Nat.  Bank,  67  Neb.  401,  93  N. 

55  Am.  Rep.  270;  Drake  v.  Kansas  W.  698,  108  A.  S.  R.  690,  60  L.R.A. 

City,  190  Mo.  370,  88  S.  W.  689,  109  923;   Congreve  v.  Morgan,  18  N.  Y. 

A.  S.  R.  759;  Canandaigua  v.  Foster,  84,  72  Am.  Dec.  495  and  ilote;  Irvine 

156  N.  Y.  354,  50  N.  E.  971,  66  A.  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 

8.  R.  575,  41  L.R.A.  554;  Dickson  v.  603;  Babbage  v.  Powers,  130  N.  Y. 

HoUister,   123  Pa.   St,   421,  16   AtL  281,  29  N.  E.  132,  14  L.R.A.  398  and 

484,  10  A.  S.  R.  533.  note. 

Note:  20  Ann.  Cas.  543.  Note:  19  Ann.  Cas.  467. 

16.  Babbage  v.  Powers,  130  N.  Y.       1.  See  supra,  par.  163. 

281,  29  N,  E.  132,  14  L.R.A.  398  and       2.  Fisher  v.   Thirkell,  21  Micb.  1, 

note.  4  Am.  Rep.  422;  Adams  v.  Fletcher, 

Note:  19  Ann.  Cas.  467.  17  R.  I.  137,  20  Atl.  263,  33  A.  S.  R. 

17.  Babbage  v.  Powers,  130  N.  Y.  859;  Pawtucket  v.  Bray,  20  R.  L  17, 
281,  29  N.  E.  132,  14  L.R.A.  398.       37  Atl.  1,  78  A.  S.  R.  837. 

18.  Nolan  v.  King,  97  N.  Y.  565,      3.  See  supra,  par.  329. 

49  Am.  Rep.  561.  4.  Peoria  v.  Simpson,  110  LI.  294, 

19.  See  supra,  par.  163.  51  Am.  Rep.  683;  Calder  ▼.  Smalley, 

20.  West  Chicago  Masonic  Ass'n  v,  66  la.  219,  23  N.  W.  638,  55  Am.  Rep. 
Cohn,  192  lU.  210,  61  N.  £.  439,  85  270;  HiU  y.  B&y^,  199  Mass.  411,  85 
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fore,  liable  for  resulting  iiijuries  to  travelers  if  the  excavation  or  struc- 
ture is  built  in  such  a  way  that  it  constitutes  a  dangerous  obstruction  in 
the  sidewalk ;  as,  for  example,  where  the  hinges  of  the  doors  or  shutters 
covering  an  areaway  extend  above  the  level  of  the  sidewalk  and  a  pedech 
trian  is  injured  by  stumbling  over  them,*  or  where  the  doors  them- 
selves project  above  the  sidewalk,  and  one  is  higher  than  the  other 
where  they  come  together,*  or  where  an  open  cellarway  projecting 
into  the  walk  is  not  protected  by  a  railing  or  otherwise,  as  required 
by  an  ordinance.'  He  may  also  be  liable  where  the  cover  to  the 
hole  is  so  constructed  that  it  tips  when  stepped  on,*  or  is  constructed 
without  fastenings  so  that  it  may  be  removed  by  any  person,*  or 
is  negligently  left  unfastened.**  And  his  duty  in  this  respect  is  not 
changed  by  the  fact  that  the  cover  is  next  to  his  building  and  out 
of  the  regular  line  of  travel,  where  it  constitutes  a  part  of  the  side- 
walk,** though  the  fact  that  it  is  upon  his  own  land  may  relievo 
him  to  a  certain  extent  from  the  duty  of  guarding  it.**  Regardless 
of  the  liability  of  the  owner  for  injuries  occurring  while  a  dealer  is 
delivering  coal  through  a  coal  hole,  his  duty  in  respect  to  it  recom- 
mences as  soon  as  such  delivery  is  completed,  and  the  dealer  or  his 
servants  have  ceased  to  use  the  hole.**  He  must  see  that  the  cover 
is  properly  replaced,  and  is  liable  if  it  is  replaced  in  such  a  manner 
that  it  gives  way  under  the  foot  of  a  pedestrian.**  Nor  can  he  escape 
liability  on  the  ground  of  absence  of  knowledge  of  the  improper 
manner  in  which  the  cover  has  been  left  by  the  servants  of  the  coal 
merchant,  since  by  authorizing  the  latter  to  remove  it  he  is  charged 
with  notice  of  the  condition  in  which  it  is  left  by  his  servants.**  It 
has  been  held  that  the  duty  in  respect  to  openings  in  the  walk  rests 
on  the  abutter  as  long  as  he  owns  and  is  in  full  possession  of  the 

N.  E.  434, 18  L.R.A.(N.S.)  375;  Drake  (Mass.)  496,  71  Am.  Dec.  678. 
V.  Kansas  City,  190  Mo.  370,  88  S.  8.  Lincoln  v.  Lincoln  First  Nat 
W.  689,  109  A.  S.  R.  759;  Irvine  v.  Bank,  67  Neb.  401,  93  N.  W,  698, 
Wood,  51  N.  Y.  224, 10  Am.  Rep.  C03;  108  A.  S.  R.  690,  60  L.R.A.  923;  Ir- 
Canandaigua  v.  Foster,  156  N.  Y.  354,  vine  v.  Wood,  51  N.  Y.  224,  10  Am. 
50  N.  E.  971,  66  A.  S.  R.  675,  41  Rep.  603;  Dickson  v.  HoIHster,  123 
L.R.A.  554;  McLaughlin  v.  Kelly,  230  Pa.  St.  421,  16  Atl.  484,  10  A.  8.  R. 
Pa.  St.  251,  79  Atl.  552,  50  L.R,A.  533. 
(N.S.)  305.  9.  Calder  v.  Smalley,  66  Ta.  219,  23 

Notes:  14  A.  S.  R.  432;  115  A.  S.  N.  W.  638,  55  Am.  Rep.  270. 
R.  994;  14  L.R.A.  398,  399;  19  Ann.       10.  Note:   19  Ann.  Cas.  467. 
Cas.  467.  11.  McLaughlin  v.  Kelly,  230  Pa.  St 

6.  Fortmeyer    v.    National    Biscuit  251,  79  Atl.  552,  50  L.R.A. (N.S.)  305. 
Co.,  116  Minn.  158,  133  N.  W.  461,       12.  See  infra,  par.  359. 
37  L.R.A.(N.S.)  569.  13.  Note:  19  Ann.  Cas.  468. 

6.  Seattle  v.  Puget  Sound  Improve-  14.  Scott  v.  Curtis,  195  N.  Y.  424, 
ment  Co.,  47  Wash.  22,  91  Pac.  255,  88  N.  E.  794,  133  A.  S.  R.  811,  ^ 
125  A.  S.  R.  884,  14  Ann.  Cas.  1045,  L.R.A.(N.S.)  1147. 

12  L.R.A.(N.S.)  949.  Note:  19  Ann.  Cas.  468. 

7.  Boston  V.  Worthington,  10  Gray       15.  Note:  19  Ann.  Cas.  468. 
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premises."  And  the  fact  that  the  premises  are  leased  will  not  necessa- 
rily relieve  him  from  liability  except  where  the  injury  may  be 
attributed  solely  to  the  fault  of  the  lessee.*' 

331.  Liability  of  Municipality. — ^A  municipality  is  not  liable  for 
injuries  to  travelers  resulting  from  excavations  under  or  openings  in  a 
sidewalk  merely  because  it  permits  the  abutting  owner  to  construct 
them.*^  But  since  it  is  bound  to  keep  its  streets  reasonably  safe  for 
public  travel,  it  must  use  ordinary  care  to  see  that  such  holes  and  ex- 
cavations are  so  constructed  as  to  be  reasonably  safe  for  public  use,** 
and  are  kept  in  a  reasonably  safe  condition,-®  and  may  be  liable  for 
resulting  injuries  if  it  authorizes  the  unsafe  condition  of  the  sidewalk,* 
or  negligently  permits  such  condition  to  continue.^  Thus  a  munic- 
ipality may  be  liable  for  injuries  occasioned  to  a  traveler  by  stepping  or 
falling  into  a  coal  hole  or  other  similar  opening  in  a  sidewalk  which  is 
left  uncovered  and  unguarded,*  or  which  is  improperly  covered,*  if  it 
has  notice  of  its  dangerous  condition.*  So  if  the  cover  is  constructed 
in  such  a  way  that  it  will  tip  up  when  stepped  on,  the  municipality  is 
liable  to  persons  who  are  injured  by  reason  of  such  defect,*  and  it  has 
been  held  that  if  the  cover  is  constructed  in  such  a  way  that  it  will  tip 
up  unless  it  is  fastened  on  the  inside,  a  jury  is  warranted  in  finding 
that  it  is  so  likely  to  be  unfastened  that  a  city  which  used  reasonable 
diligence  after  it  had,  or  in  the  exercise  of  proper  care  might  have  had, 
notice  of  this  condition  would  not  have  allowed  it  to  be  there  at  all.^ 
The  city  may  also  be  held  liable  if  the  hole  is  constructed  in  such  a 
way  that  its  cover  projects  above  the  sidewalk  to  such  an  extent  as  to 

16.  Canandaigua  v.  Foster,  156  N.  tional  Biscuit  Co.,  116  Minn.  158,  133 
Y.  364,  50  N.  E.  971,  66  A.  S,  R.  675,  N.  W.  461,  37  L.R.A.(N.S.)  569;  Mc- 
41  L.RA..  554;  Seattle  v.  Puget  Sound  Laughlin  v.  Kelly,  230  Pa.  St.  251,  79 
Improvement  Co.,  47  Wash.  22, 91  Pac.  Atl.  552,  50  L.R.A.(N.S.)  305;  Seattle 
255,  125  A.  S.  R.  884,  14  Ann.  Cas.  v.  Puget  Sound  Improvement  Co.,  47 
1045,  12  L.R.A.(N.S.)  949.  Wash.  22,  91  Pac.  256,  125  A.  S.  R. 

17.  See  supra,  par.  269  et  seq.  884,  14  Ann.   Cas.  1045,  12  L.R.A. 

18.  See  supra,  par.  329.  (N.S.)  949. 

19.  Augusta  v.  Hafers,  61  Oa.  48,  Notes:  61  L.R.A.  583  et  seq.;  7 
34  Am.  Rep.  95;  Drake  v.  Kansas  L.R.A.(N.S.)  424,  425;  20  L.R.A. 
City,  190  Mo.  370,  88  S.  W.  689,  109  (N.S.)  635  et  seq.;  43  L.R.A.(N.S.) 
A.  S.  R.  759.  1118  et  seq.;  Ann.  Cas.  1913C  534. 

Notes:    19    L.R.A.(N.S.)    616;    20  3.  See  infra,  par.  357. 

L.R.A.(N.8.)  635  et  seq.  4.  Sherwin  v.  Aurora,  257  111.  458, 

20.  Johnston  v.  Charleston,  3  S.  C.  100  N.  E.  938,  43  L.R.A.(N.S.)  1116. 
232, 16  Am.  Rep.  721.  Notes:  20  L.R.A. (N.S.)  622  et  seq.; 

Notes:    19    L.R.A. (N.S.)    516;    20  19  Ann.  Cas.  466. 

L.R.A.(N.S.)  635  et  seq.  5.  See  supra,  par.  277  et  seq. 

1.  Fortmeyer  v.  National  Biscuit  6.  Drake  v.  Kansas  City,  190  Mo. 
Co.,  116  Minn.  158,  133  N.  W.  401,  370,  88  S.  W.  689,  109  A.  S.  R.  759. 
37  L.R.A.(N.S.)  569.  7.  Keating  v.  Boston,  206  Mass.  327, 

Note:  61  L.R.A.  583  et  seq.  92  N.  E.  431,  19  Ann.  Cas.  464« 

2.  Peoria  v.  Simpson,  110  111.  294,       Note:  61  L.R.A.  588. 
61  Am.  Rep.  683;  Portmeyer  v.  Na- 
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render  the  walk  unsafe  and  dangerous  for  ordinary  travel  •  If,  how- 
ever, the  hole  is  constructed  in  a  proper  manner,  and  the  cover  is  prop- 
erly fitted  and  is  not  apparently  insecure,  and  the  only  defect  is 
that  the  cover  is  left  unfastened  on  the  inside,  and  this  is  not  known 
to  the  officers  of  the  municipality  or  apparent  from  the  streety  it 
has  been  held  that  the  latter  is  not  liable.* 

332.  Liability  of  Third  Persons. — ^A  person  using  an  opening  in  the 
walk  for  commercial  purposes,  as,  for  example,  a  coal  dealer  deliv- 
ering coal,  may  be  liable  to  a  pedestrian  who  is  injured  by  falling 
into  it  if  his  acts,  or  the  acts  of  his  agents  or  servants  operated 
to  cause  the  injury.^®  Thus  it  is  generally  held  that  it  is  his  duty 
to  see  that  the  opening  is  properly  guarded  and  protected  while  in 
use,  so  that  persons  passing  along  the  street,  and  in  the  exercise  of 
due  care  will  not  fall  into  it,  and  he  is  liable  for  injuries  resulting 
from  his  failure  to  do  so.^^  So  he  may  also  be  liable  for  injuries 
resulting  from  his  failure  to  properly  replace  the  cover  of  the  open- 
ing.^* And  as  a  rule,  he  is  not  considered  as  relieved  of  these  duties, 
and  the  consequent  liability,  by  the  duty  resting  on  the  owner  of  the 
property  and  his  servants  and  agents,^*  though  there  is  authority 
to  ihe  contrary.** 

Telegraph,  Telephone  and  Electric  Light  Poles  and  Wire$ 

333.  In  General. — ^It  is  the  general  rule  that  a  municipality  is  not 
liable  to  persons  injured  by  reason  of  the  presence  of  electric  light 
or  trolley  poles,  or  telegraph  or  telephone  poles  in  a  street,**  pro- 
vided they  are  properly  located  and  erected  in  a  proper  manner. 
Nor  is  the  owner  of  such  poles  liable  under  such  circumstances.** 
The  contrary  is  true,  however,  where  they  are  erected  in  such  a  way 
as  to  bo  a  dangerous  obstruction  to  the  use  of  the  street  by  the  public,*' 

8.  8mart  ▼.  Kansas  City,  208  Mo.  14.  Note:  11  L.R.A.(N.S.)  993,  994. 
162,  105  S.  W.  709,  123  A.  S.  R.  15.  Notes:  27  Am.  Rep.  757  et  seq.; 
415, 13  Ann.  Cas.  932, 14  L.RA.(N.S.)  103  A.  S.  R.  288;  20  L.RA.(N.S.) 
565.  607  et  seq. 

Note:  20  L.R.A.(N.S.)  623  et  seq.       16.  Nichols  v.  Minneapolis,  33  Minn. 

9.  Note:  19  Ann.  Cas.  466.  430,  23  N.  W.  868,  53  Am.  Rep.  56; 

10.  Note:  19  Ann.  Cas.  470.  Roberts  v.  Wisconsin  TeL  Co.,  77  Wis. 

11.  See  infra,  par.  359.  589,  46  N.  W.  800,  20  A.  S.  R.  143. 

12.  Scott  v.  Curtis,  195  N.  Y.  424,       Note:  40  L.R.A.(N.S.)   96. 

88  N.  E.  794,  133  A.  S.  R.  811,  40  17.  Nichols  v.  Minneapolis,  33  Minn. 

L.R.A.(N.S.)  1147.  430,  23  N.  W.  868,  53  Am.  Rep.  56; 

Note:  19  Ann.  Cas.  470.  McKim  v.  Philadelphia,  217  Pa.  St. 

13.  French  v.  Boston  Coal  Co.,  195  243,  66  Atl.  340, 19  L.R.A.(N.S.)  506. 
Mass.  334,  81  N.  E.  265,  122  A.  S.  R.  Notes :  27  Am.  Rep.  757  et  seq. ;  20 
257,  11  L.R.A.(N.S.)  993  and  note;  L.R.A.(N.S.)  607  et  seq.;  Ann.  Cas. 
Scott  V.  Curtis,  195  N.  Y.  424,  88  N.  1913C  534. 

E.  794,  133  A.  S.  R.  811,  40  L.R.A  And  see  generally,  ELBOTRicrrr,  vol. 
(N.S.)  1147.  9,  p.  1196  et  seq. 
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or  where  they  have  become  rotten  and  therefore  dangerous,^^  it  being 
the  duty  of  the  owner  of  ihe  poles  to  keep  them  in  a  reasonably 
safe  condition,^*  and  of  the  municipality  to  use  due  care  to  obviate 
the  danger  after  it  has  notice  of  its  existence.*^  The  owner  is,  how- 
ever, held  to  reasonable  care  only,  and  to  render  him  liable  some 
negligence  on  his  part  must  be  shown,^  For  a  telegraph  company 
to  leave  the  stump  of  a  pole  standing  in  a  street  has  been  declared 
to  be  negligence  rendering  it  liable  to  a  pedestrian  who  stumbles 
over  it  without  negligence  on  his  part.'  Telephone,  telegraph  and 
electric  companies  stringing  wires  in  a  street  or  highway  are  bound 
to  erect  and  maintain  them  in  a  safe  condition  so  that  they  will 
not  become  nuisances  or  endanger  the  safety  of  the  traveling  public, 
and  are  liable  for  injuries  to  travelers  resulting  from  the  fact  that 
such  wires  are  erected  in  an  improper  or  unsafe  manner,'  or  are 
negligently  permitted  to  fall  down,  or  to  become  out  of  repair,  or 
to  remain  so  after  reasonable  noticed  If  the  wires  are  charged  with 
electricity,  the  company  maintaining  them  owes  a  duty  to  all  per- 
sons lawfully  using  the  street  that  the  use  shall  be  substantially  as 
safe  as  before,  and  is  liable  to  persons  of  that  class  who  are  injured 
by  a  breach  of  such  duty.  The  degree  of  care  required  in  such  cases 
is  governed  by  the  amount  of  danger  attending  such  use  of  the  high- 
v^ay  by  the  owner  of  the  wires,  and  some  courts  have  gone  so  far 
as  to  hold  that  ordinary  care  is  not  enough,  but  that  the  highest 
degree  of  care  must  be  exercised.*  Such  companies  have  been  held 
to  be  liable  to  travelers  who  are  injured  by  broken  or  sagging  elec- 
tric wires,  or  wires  which  have  become  charged  with  electricity  by 
coming  into  contact  with  electric  wires,*  or  by  poles  that  have  negli- 
gently been  permitted  to  become  charged  with  electricity,'  or  by 
touching  uninsulated  wires  strung  in  close  proximity  to  places  where 

18.  Note:  20  L.R.A.(N.S.)   650.         per,  123  Ky.  128,  93  S.  W.  1057,  9 

19.  American  Dist.  Tel.  Co.  v.  Old-  L.R.A.(N.S.)  548;  Nichols  v.  Min- 
ham,  148  Ky.  320, 146  S.  W.  764,  Ann.  neapolis,  33  Minn.  430,  23  N.  W.  868, 
Cas.  1913G  376;  Harton  v.  Forest  53  Am.  Rep.  56.  And  see  Elsctbici- 
City  Tel.  Co.,  146  N.  C.  429,  59  S.  E.  ty,  vol.  9,  p.  1196  et  seq. 

1022,  14  Ann.  Cas.  390,  14  L.RJL.  4.  Nichols  v.  Minneapolis,  33  Minn. 
(N.S.)  956.  And  see  Elbctbicitt,  430,  23  N.  W.  868,  53  Am.  Rep.  56. 
vol.  9,  p^  1217  et  seq.  And  see  Electricity,  voL  9,  p.  1217 

20.  American  Dist.  Tel.  Co.  v.  Old-  et  seq. 

ham,  148  Ky.  320, 146  S.  W.  7^,  Ann.  5.  See  ELECTRiaTT,  vol.  9,  p.  1199, 
Cas.  1913E  376  and  note.  1210. 

1.  Ward  V.  Atlantic,  etc.,  Tel.  Co.,'  6.  Note :  Ann.  Cas.  1913E  379.  And 
71  N.  Y.  81,  27  Am.  Rep.  10.  see  Electricity,  vol.   9,  p.   1215  et 

2.  Dobbins  v.  Western  Union  Tel.  seq. 

Co.,  163  Ala.  222,  50  So.  919,  136  A.  7.  Lydsion  v.  Rockingham,  etc.,  Co., 
8.  R.  69.  75  N.  H.  23,  70  Atl.  385,  21  Ann.  Caa. 

8.  Looiaville  Home  TeL  Co.  v.  Qas-   1236. 
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the  public  may  reasonably  be  expected  to  go.*  A  municipality  also 
will  be  held  liable  for  injuries  resultdng  from  a  disarranged  or  defec- 
tive system  of  electrical  wiring,  maintained  lawfully  in  the  streets 
by  private  individuals  or  corporations,  provided  it  had  actual  or  con- 
structive notice  of  the  particular  defective  or  dangerous  condition 
which  produced  the  injury.*  Thus  municipalities  have  been  declared 
to  be  liable  to  persons  injured  by  loose  or  trailing  electric  wires,** 
or  other  wires  which  had  come  in  contact  with  them,  where  they 
had  knowledge  of  such  defects  and  failed  to  have  them  remedied." 

334.  Appliances  of  Municipal  Lighting  Plant. — If  the  municipality 
undertakes  to  light  its  streets,  it  may  be  liable  for  negligence  in  the 
manner  in  which  the  work  is  done,**  or  in  the  management  of  its 
corporate  property  when  used  for  that  purpose,  since  by  voluntarily 
undertaking  to  light  them  it  derives  an  incidental  benefit  by  the  pro- 
tection thus  afforded  of  decreasing  the  probability  of  actions  against 
it  for  defective  public  ways.**  Thus  it  may  be  held  liable  for  injuries 
resulting  from  its  negligence  in  erecting  and  maintaining  electric 
wires  in  such  a  way  that  they  are  short  circuited  by  coming  in  contact 
with  a  tree,*^  or  for  carelessness  in  the  manner  of  erecting  or  main- 
taining lamp  posts,  so  that  one  falls  on  a  passer-by ;  *^  or  in  so  negli- 
gently laying  a  pipe  or  wire  that  a  passer-by  is  caused  to  fall  or  be 
injured,  or  the  like.  Such  things  do  not  fall  within  the  exercise  of  dis- 
cretion in  determining  whether  a  street  shall  be  lighted,  but  are 
ministerial  acts  in  connection  with  carrying  out  the  decision.** 

Snow  and  Ice 

335.  Liability  of  Municipality  Generally.-^It  is  generally  held 
that  snow  and  water  by  themselves,  without  more,  do  not  constitute 
a  defect  in  a  street  or  highway,*^  and  that  the  liability  of  a  munici- 
pality for  injuries  to  travelers  caused  by  accumulations  of  ice  and 
snow  on  its  streets  and  sidewalks  depends  upon  whether  or  not  it  has 
been  negligent.**    It  is  merely  bound  to  exercise  reasonable  care  and 

8.  See  EuscTRicirr,  vol.  9,  p.  1213  14.  Johnson  ▼.  Bay  City,  164  Mieh. 
et  seq.  251,  129  N.  W.  29,  Ann.  Cas.  1912B 

9.  See  snpra,  par.  277  et  seq.    And  866. 

see  generally,  Elsctricitt,  vol.  9,  p.       15.  Williams  ▼.  Washington,  142  Ga. 

1188  et  seq.  281,  82  S.  E.  656,  L.R.A.1915A  325; 

10.  Notes :  103  A.  S.  R.  289,  290 ;  Dickinson  v.  Boston,  188  Mass.  595,  75 
20  L.R.A.(N.S.)  648  et  seq.;  Ann.  Caa.  N.  E.  68,  1  L.R.A.(N.S.)  664. 
1913E  380.  16.  Williams  v.  Washington,  142  Ga. 

11.  Note:  20  L.R.A.(N.S.)   648  et  281,  82  S.  E.  656,  L.R.A.1915A  325. 
seq.  17.  Spillane  v.  Fitchburg,  177  Mass. 

12.  Williams  v.  Washington,  142  Ga.  87,  58  N.  E.  176,  83  A.  S.  R.  262. 
281,  82  S.  E.  656,  L.R.A.1915A  325.      Note:  103  A.  S.  R.  293. 

13.  Dickinson  v.  Boston,  188  Mass.  18.  Cloughessey  v.  Waterbnry,  61 
595,  75  N.  E.  68,  1  L.R.A.(N.S.)  664.  Conn.  405,  50  Am.  Rep.  38;  Taylor 
And  see  Elbctrioitt,  vol.  9,  p.  1232  v.  Yonkers,  105  N.  Y.  202,  11  N.  E. 
et  seq.  642,   59   Am.   Rep.   492;   Jackson    ▼. 
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diligence  to  keep  its  streets  and  walks  reasonably  safe  for  travelers 
who  are  using  due  care,^*  and  its  liability  should  be  made  to  depend 
upon  what  is  reasonable  under  all  circumstances,  paying  attention 
to  climatic  conditions.'^  In  some  jurisdictions,  the  liability  of  the 
municipality  is  based  on  its  statutory  duty  to  remove  nuisances,  and 
H  is  held  that  the  mere  passage  of  an  ordinance  providing  for  removal 
of  snow  and  ice  from  streets,  so  as  to  prevent  their  accumulation  from 
becoming  a  nuisance,  does  not  discharge  it  from  the  duty  imposed  by 
a  statute  authorizing  it  to  prevent  or  remove  nuisances,  but  the  munic- 
ipality must,  under  such  statute,  make  vigorous  efforts  to  enforce  such 
ordinance,  in  order  to  bring  itself  within  the  saving  of  having  used 
reasonable  eare  and  diligence  in  removing  the  nuisance  complained 
of.^  The  statutes  of  some  states  expressly  exempt  municipalities  from 
liability  for  injuries  caused  by  ice  and  snow  if  the  place  where  the 
accident  occurred  was  otherwise  reasonably  safe  and  convenient  for 
travelers.' 

336.  Duty  of  Municipality  with  Respect  to  Roadways  and  Cross- 
ings.— ^A  municipality  is  not  required  to  keep  its  streets  between  the 
sidewalk  at  all  times  free  from  snow  and  ice,'  nor  does  the  obliga- 
tion resting  upon  it  with  respect  to  its  sidewalks  in  this  regard,  in 
the  absence  of  express  provision  of  statute,  apply  to  the  same  extent 
to  a  crosswalk  or  crossing  on  a  street,  or  to  the  street  itself,^  and 
if  it  is  not  required  by  charter  that  snow  and  ice  be  removed  from 
the  entire  street,  the  duty  as  to  crosswalks  and  crossings  is  per- 
formed when  they  are  kept  free  from  dangerous  formations  or 
obstacles.  A  temporary  condition  caused  by  storms  that,  for  the 
time  being,  cover  the  roadway  with  snow  from  curb  to  curb,  does  not 
of  itself  create  a  dangerous  condition  of  the  street,  and  if  it  is  left  to 
facilitate  the  use  of  the  street  for  driving  or  otherwise,  it  is  not  negli- 
gence on  the  part  of  the  municipality,  unless  there  is  something  in 
the  way  in  which  the  snow  is  left,  or  the  form  which  it  subsequently 
takes,  as  to  thereby  create  an  incumbrance,  obstruction,  or  special 
danger,  and  hence,  unless  the  resulting  condition  is  obviously  danger- 
Grand  Forks,  24  N.  D.  601, 140  N.  W.    (N.S.)  656. 

718,    45     L.R.A.(N.S.)     75;     Mauch       20.  Jackson  ▼.  Grand  Forks,  24  N. 
Chunk  V.  Kline,  100  Pa.  St.  119,  45  D.   601,  140  N.   W.  718,  46  LJS.A. 
Am.  Rep.  364 ;  Holbert  V.  Philadelphia,   (N.S.)  75  and  note. 
221  Pa.  St.  266,  70  AtL  746,  20  L.R.A.       1.  Baltimore  v.  Marriott,  9  Md.  160, 
(N.S.)  201.  66  Am.  Dec.  326. 

Notes:   10  L.R.A.  179  et  seq.j  21       2.  Note:  20  L.R.A.(N.S.)  656. 
L.R.A.  263,  265  et  seq.  '  3.  Magaha  v.  Hagerstown,  95  Md. 

19.  Jackson  v.  Grand  Forks,  24  N.  62,  51  Atl.  832,  93  A.  S.  R.  317. 
D.   601,  140  N.  W.  718,  45  L.R.A.       Note:  10  L.R.A.  178. 
(N.S.)    75;   Holbert  v.   Philadelphia,       4.  Cloughessey    v.    Waterbury,    61 
221  Pa.  St.  266,  70  Atl.  746,  20  LJl.A.   Conn.  405,  50  Am.  Rep.  38;  Dupont 
(N.S.)  201.  V.  Port  Chester,  204  N.  Y.  351.  97  N. 

Notes:  47  Am.  Rep.  746,  747;  21   E.   735,   Ann.   Cas.   1913C   1066   and 
I1B.A.  263,   265  et  seq.;   20  LJt.A    note,  39  L.R.A.(N.S.)  1167  and  note. 
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ous,  the  municipal  corporation  is  not  liable  to  a  pedestrian  slipping 
on  ice  or  snow  on  a  crossing  and  sustaining  injuries.*  The  contrary 
may  be  true,  however,  where  there  is  an  accumulation  of  ice  and 
snow  which  renders  the  crossing  especially  dangerous,*  or  where  the 
crossing  is  negligently  constructed  or  defective,'  but  it  has  been  held 
that  a  small  ridge  of  ice  on  a  crosswalk,  formed  by  the  trampling  and 
melting  and  freezing  of  snow  is  not  a  defect  or  want  of  repair  within 
the  meaning  of  a  statute  imposing  liability  for  defective  highways.* 
A  municipality  is  not  liable  to  persons  crossing  the  street  at  a  place 
other  than  a  crosswalk  who  are  injured  by  falling  on  ice  formed  in 
large  quantities  in  the  streets  as  the  result  of  snow  or  rain,  or  both, 
falling  and  then  freezing,  since  under  such  conditions  persons  cross- 
ing the  streets  may  or  can  know  the  danger  and  are  required  to  use 
more  care  than  is  expected  of  them  in  walking  on  the  sidewalk.  Nor 
are  the  municipal  authorities  required  to  exercise  the  same  degree  of 
care  to  guard  against  accidents  from  such  a  cause  on  the  driveways, 
as  on  sidewalks.  But  the  municipality  may  become  responsible  to 
persons  so  injured  if  it  permits  ice  to  accumulate  in  such  a  way,  and 
to  remain  there  for  such  a  length  of  time,  as  to  constitute  a  nuisance.* 
Thus,  it  has  been  held  that  such  a  liability  exists  where  a  large  sheet 
of  ice  has  been  formed  as  a  result  of  the  discharge  of  water  into  the 
street  by  an  abutting  owner,  and  has  been  permitted  to  remain  there 
for  a  long  period  of  time,  since  it  is  the  duty  of  the  municipality  to 
abate  such  a  nuisance.**  The  municipality  may  of  course  be  liable 
if  the  ice  accumulated  as  a  result  of  its  own  negligence.**  In  respect 
to  snowdrifts  town  officers  are  required  to  exercise  reasonable  care 
to  keep  the  highway  in  a  reasonably  safe  condition  for  travel,  and  the 
liability  of  towns  for  injuries  occurring  through  this  cause  depends 
upon  whether  they  have  been  negligent.  They  are  not  required  to 
keep  the  entire  surface  between  the  fences  free  from  snowdrifts,  nor 
to  clear  the  drifts  from  the  track  usually  traveled  in  the  summer; 
but  it  is  sufficient  if  there  is  a  reasonably  safe  and  convenient  path 
anywhere  within  the  limits.  And  a  custom  on  the  part  of  the  inhabit- 
ants of  towns  to  join  and  break  paths  through  the  snow  may  excuse 
the  town  officers  from  action  in  ordinary  cases.**  On  the  other  hand. 
It  has  been  held  that  it  is  the  duty  of  towns  to  remove  obstructions 

5.  Dupont  V.  Port  Chester,  204  N.  62,  51  Atl.  832,  93  A.  S.  R.  317. 

Y.  351,  97  N.  E.  735,  Ann.  Cas.  1913C  Notes:  103  A.  S.  R.  292;  13  L.R.A. 

1066  and  note,  39  L.R.A.(N.S.)  1167  (JJ.S.)  1167  et  seq.;  Ann.  Cas.  1913C 

and  note.  1068  et  seq. 

6.  Notes:  39  L.R.A.(N.S.)   1167  et  10.  Magaha  v.  Hagerstown,  95  Md. 
seq. ;  Ann.  Cas.  1913C  1068  et  seq.  62.  51  Atl.  832,  93  A.  S.  R.  317. 

7.  See  infra,  par.  340.  11.  See  infra,  par.  340. 

8.  McKellar   v.    Detroit,    57   Mich.  12.  Seeley  v.  Litchfield,  49  Conn.  134, 
158,  23  N.  W.  621,  58  Am.  Rep.  357.  44  Am.  Rep.  213. 

9.  Magaha  v.  Hagerstown,  95  Md. 
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in  highways  caused  by  snowdrifts,  where  the  general  condition  of 
the  road  is  such  that  travel  by  wheeled  carriages  has  been  resumed 
in  the  spring.^' 

337.  Injuries  Resulting  from  Conditions  Outside  of  Highway. — ^The 
liability  of  a  municipality  for  injuries  incurred  by  reason  of  icy 
sidewalks  does  not  as  a  rule  extend  beyond  responsibility  for  con* 
ditions  existing  within  the  walk  or  street.^*  And  it  has  been  held 
that  a  municipality  has  no  inherent  power,  as  a  public  corporation, 
to  go  upon  private  property  outside  of  a  highway  to  remove  melting 
snow  and  stop  the  discharge  of  water  from  a  pipe  in  order  to  prevent 
the  accumulation  of  ice  on  a  sidewalk,  since  the  pipe  and  the  accumu- 
lated snow  do  not  constitute  a  nuisance  per  se.  Nor  is  such  power 
conferred  on  it  by  reason  of  its  statutory  duty  to  keep  its  streets  in 
repair.  Hence  it  is  not  liable  for  injuries  sustained  by  persons  slipping 
on  such  accumulations  of  ice  on  the  sidewalk  because  of  its  failure 
to  abate  such  outside  conditions.  Nor  is  it  rendered  liable  by  a  charter 
provision  authorizing  it  to  enact  ordinances  to  prevent  nuisances  and 
summarily  to  abate  them  at  the  expense  of  the  person  maintaining 
them,  where  no  duty  as  to  the  exercise  of  this  power  is  imposed  by  law, 
expressly  or  by  clear  implication.^*  It  has  also  been  held  that  a  city 
is  not  liable  for  a  thin  strip  of  ice  across  a  sidewalk,  formed  by  the 
discharge  of  water  from  a  pipe  which  has  been  put  up  to  take  water 
from  a  sag  in  an  eavestrough.**  On  the  other  hand  there  are  decisions 
to  the  effect  that  the  municipality  may  be  liable  where  water  is  dis- 
charged on  a  sidewalk  by  a  conductor  pipe  in  such  a  way  that  it 
freezes  and  becomes  dangerous  to  pedestrians,  because  of  its  failure 
to  abate  the  resulting  nuisance,^^  if  it  permits  it  to  continue  for  an 
unnecessary  period/®  and  that  it  may  be  liable  for  injuries  resulting 
from  piles  of  ice  and  snow  removed  from  buildings  by  abutting  owners 
and  placed  in  the  street,  if  it  permits  them  to  remain  there  for  an 
unreasonable  length  of  time.** 

338.  Ridges  and  Accumulations  of  Ice  and  Snow. — ^It  is  generally 
held  that  if  ice  and  snow  are  suffered  to  remain  until  the  surface  is  so 
rough,  ridged,  rounded,  or  slanting  that  it  is  difficult  and  dangerous 
for  persons  traveling  on  foot  to  pass  over  it  when  exercising  ordinary 

13.  Dutton  V.  Weare,  17  N.  H.  34,  L.R.A.  805. 

43  Am.  Dec.  590.  Notes:   58  L.R.A.  323  et  aeq.;  28 

14.  Gaylord    v.    New    Britain,    58  L.R.A.(N.S.)  200. 

Conn.  398,  20  Atl.  365,  8  L.R.A.  752;  18.  Reedy    v.    St.    Louis    Brewing 

Udkin  V.  New  Haven,  80  Conn.  291,  Ass'n,  161  Mo.  523,  61  S.  W.  859,  53 

68  Atl.  253,  14  L.R.A.(N.S.)  868.  L.R.A.  805. 

15.  Udkin  v.  New  Haven,  80  Conn.  Note:  58  L.R.A.  323  et  seq. 

291,  68  Atl.  253, 14  L.R.A.(N.S.)  868.  19.  Louisville,  etc.,  R.  Co.  v.  Mulver- 

16.  Gavett   v.   Jackson,   109   Mich.  hiU,  147  Ky.  360,  144  S.  W.  83,  Ann. 
408,  67  N.  W.  517,  32  L.R.A.  861.  Cas.  1913D  183. 

17.  Reedy    v.    St.    Louis    Brewing  Note :  103  A.  S.  R.  291,  292. 
Ass'n,  161  Mo.  523,  61  S.  W.  869,  53 
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care,  this  constitutes  a  defect  for  which  the  municipality  is  liable.*^ 
And  it  has  been  said  that,  under  such  circumstances,  the  municipality 
will  be  held  liable,  if  not  for  the  accumulation,  then  for  not  using 
reasonable  means,  such  as  scattering  sand,  gravel,  or  ashes,  to  prevent 
the  danger.*  Some  courts,  however,  hold  that  the  municipality  is  not 
liable  even  under  such  circumstances.  And  there  is  no  liability  even 
in  the  case  of  rough  ice,  if  the  municipality  has  exercised  reasonable 
care  to  put  the  street  or  walk  in  a  safe  condition,  or  where,  because  of 
continual  cold  weather,  it  is  practically  impossible  for  the  municipality 
to  remove  it.^  Of  course  the  negligence  of  the  municipality  in  per- 
mitting snow  and  ice  to  remain  on  a  sidewalk  in  rough  and  uneven 
surfaces,  is  immaterial  where  the  undisputed  evidence  shows  that 
plaintiff  had,  before  falling,  passed  over  the  part  of  the  walk  where 
the  ridges  and  rough  surfaces  were  claimed  to  have  been,  since  in 
such  case  it  has  no  proximate  connection  with  the  injury.* 

339«  Smooth  and  Slippery  Ice*-^It  is  generally  held  that  a  munici- 
pality is  not  liable  for  injuries  resulting  from  the  general  slipperiness 
of  its  streets  and  sidewalks  due  to  the  presence  of  ice  and  snow  which 
have  accumulated  as  a  result  of  natural  causes,^  provided  the  street  or 

20.  Collins  y.  Coaneil  Bluffs,  32  la.       4.  Broburg  v.  Des  Moines,  63  la. 

324,  7  Am.  Rep.  200  and  note;  Bro-  523,  19  N.  W.  340,  60  Am.  Rep.  756; 

burg  V.  Des  Moines,  63  la.  523,  19  N.  Huston  v.  Council  Bluffs,  101  la.  33, 

W.  340,  50  Am.  Rep.  756;  Huston  v.  69  N.  W.  1130,  36  L.R.A.  211;  Evans 

Council  Bluffs,  101  la.  33,  69  N.  W.  v.  Concordia,  74  Kan.  70,  85  Pac.  813, 

1130,  36  L.R.A.  211;  Evans  v.  Con-  7  L.R.A.(N.S.)  933  and  note;  Street 

cordia,  74   Kan.   70,  85   Pac.  813,  7  v.  Holyoke,  106  Mass.  82,  7  Am.  Rep. 

L.RA.(N.S.)  933  and  note;  Street  v.  500;  Reedy  v.  St.  Louis  Brewing  Ass^n, 

Holyoke,  105  Mass.  82,  7  Am.  Rep.  161  Mo.  523,  61  S.  W.  859,  53  L.R.A. 

600;  Jackson  v.  Grand  Forks,  24  N.  805;   Taylor  v,  Yonkers,   105   N.   Y. 

D.   601,   140  N.   W.   718,  45   L.R.A.  203,  11  N.  E.  642,  59  Am.  Rep.  492; 

(N.S.)    75  and  note;   McLaughlin   v.  Jackson   v.   Grand   Forks,  24   N.   D. 

Corry,  77  Pa.  St.  109,  18  Am.  Rep.  601,  140  N.  W.  718,  45  L.R.A.(N.S.) 

432;  Mauch  Chunk  v.  Kline,  100  Pa.  75  and  note;  Chase  v.  Cleveland,  44 

St.  119,  45  Am.  Rep.  364;  Holbert  v.  Ohio  St.  505,  9  N.  E.  225,  58  Am.  Rep. 

Philadelphia,  221  Pa.  St.  266,  70  Atl.  843;  McLaughlin  V.  Corry,  77  Pa.  St. 

746,   20   L.R.A.(N.S.)    201;    Cook   v.  109,  18  Am.  Rep.  432;  Mauch  Chunk 

Milwaukee,  24  Wis.  270,  1  Am.  Rep.  v.  Kline,  100  Pa.  St.  119,  45  Am.  Rep. 

183.  364;  Decker  v.  Scranton,  151  Pa.  St. 

Notes:  50  Am.  Rep.  47;  103  A.  S.  241,  25  Atl.  36,  31  A.  S.  R.  757  and 

R.   292;   21   L.R.A.   270   et  seq.;    13  note;  Holbert  v.  Philadelphia,  221  Pa. 

L.R.A.(N.S.)  1105  et  seq.;  20  L.R.A.  St.  266,  70  Atl.  746,  20  L.R.A.(N.S.) 

(N.S.)   658  et  seq.  201;  Cook  v.  Milwaukee,  24  Wis.  270, 

1.  Jackson  v.  Grand  Forks,  24  N.  1  Am.  Rep.  183;  Grossenbach  v.  Mil- 
D.  601,  140  N.  W.  718,  45  L.R.A.  waukee,  65  Wis.  31,  26  N.  W.  182,  56 
(N.S.)  75.  Am.  Rep.  614;  Chamberlain  v.  Osh- 

2.  Note:  13  L.R.A.(N.S.)  1106  et  kosh,  84  Wis.  289,  54  N.  W.  618,  36 
seq.  A.  S.  R.  928,  19  L.R.A.  513;  Haus- 

3.  Beimess  v.  Missouri  Valley,  162  mann  v.  Madison,  85  Wis.  187,  55  N. 
la.  720,  144  N.  W.  628,  51  L.RA..  W.  167,  39  A.  S.  R.  834,  21  L.R.A. 
(N.S.)  218.  263  and  note. 
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walk  is  properly  constructed,  and  no  other  defect  is  shown.*  Nor  is 
it  bound  to  sprinkle  ashes  or  sand  upon  the  ice  under  such  circum- 
stances.* The  reasons  commonly  given  for  so  holding  are  that  it  is 
not  one  of  the  law's  reasonable  requirements  that  a  city  should  remove 
from  the  many  miles  of  walks  the  natural  accumulation  of  ice  and 
snow  because  such  a  requirement  is  impracticable  from  the  nature 
of  things;  and  that  when  these  conditions  exist  they  are  generally 
obvious  so  that  travelers  kngw  of  them  and  assume  the  risk.^  Id 
applying  this  rule  some  courts  seem  to  lay  stress  on  the  fact  that  the 
ice  was  of  very  recent  formation,*  and  it  has  been  held  that  a  city 
must  be  allowed  a  reasonable  time  in  which  to  remove  ice  and  snow 
accumulating  on  a  walk  in  the  ordinary  manner  or  to  so  deal  with 
the  conditions  as  to  render  the  walks  as  reasonably  safe  as  could  ordi- 
narily be  expected  under  the  circumstances,  but  that  where  ice  and 
snow  are  piled  up  on  a  sidewalk  so  as  to  render  it  exceedingly  slippery, 
and  such  condition  has  been  permitted  to  remain  for  several  weeks 
without  any  effort  on  the  part  of  the  city  to  remedy  it,  or  to  protect 
pedestrians  therefrom,  there  is  sufficient  to  charge  the  city  with  negli- 
gence rendering  it  liable  for  personal  injuries  to  a  pedestrian,  in  the 
absence  of  a  showing  of  reasonable  justification.*  On  the  other  hand, 
there  are  numerous  holdings  to  the  effect  that  the  municipality  is 
justified  in  waiting  for  a  thaw  to  remove  the  danger,  although  it  has 
notice  thereof,**  or  that  there  is  no  liability  even  if  such  ice  and  snow 
are  not  removed  within  a  reasonable  time.**  Some  courts  hold  that 
the  exemption  applies  to  a  slippery  condition  resulting  from  natural 
causes  only,**  and  that  where  the  sidewalk  is  in  fact  rendered  danger- 
ous, because  of  slippery  ice  formed  from  accidental  or  incidental  dis- 

Notes :  74  Am.  Dec.  685 ;  7  Am.  Rep.  9.  Bull  v.  Spokane,  46  Wash.  237, 

206  et  seq.;  47  Am.  Rep.  746,  747;  89  Pac.  555,  13  L.R.A.(N.S.)  1105. " 

103  A.  S.  R.  292;  10  L.R.A.  181;  13  Note:  10  L.R.A.  181. 

L.R.A.(N.S.)   1110,  1246  et  seq.;  20  10.  Beirness  v.  Missouri  Valley,  162 

L.R.A.(N.S.)  657,  658.  Ja.  720,  144  N.  W.  628,  51   L.R.A. 

5.  See  infra,  par.  340.  (N.S.)   218;   Taylor  v.  Yonkers,  105 

6.  Taylor  v.  Yonkers,  105  N.  Y.  203,  N.  Y.  203,  11  N.  E.  642,  59  Am.  Rep. 
11  N.  E.  642,  59  Am.  Rep.  492.  492;  Hauamann  v.  Madison,  85  Wis. 

7.  Evans  v.  Concordia.  7±  Kan.  70,  187,  55  N.  W.  167,  39  A.  S.  R.  834, 
85  Pac.  813,  7  L.R.A.(N.S.)  933  and  21  L.R.A.  263  and  note.      . 

note;    Reedy    v.    St.    Louis    Brewing  Notes:    10   L.R.A.    181;    7   L.R.A. 

Ass'n,  161  Mo.  523,  61  S.  W.  859,  53  (N.S.)   934  et  seq.;  20  L.R.A.(N.S.) 

L.R.A.  805;  Chamberlain  v.  Oshkosh,  661  et  seq. 

84  Wis.  289,  54  N.  W.  618,  36  A.  S.  R.  11.  Broburg  v.  Des  Moines,  63  la. 

928,  19  L.R.A.  513.         .  523,  19  N.  W.  340,  50  Am.  Rep.  756; 

8.  Holbert  v.  Philadelphia,  221  Pa.  Huston  v.  Council  Bluffs,  101  la.  33, 
St.  266,  70  Ail.  746,  20  L.R.A.(N.S.)  69  N.  W.  1130,  36  L.R.A  21L 

201.  Note:  20  L.R.A.(N.S.)   661,  662. 

Notes:  21  L.R.A.  274,  276;  7  L.R.A.       12.  Evans  v.  Concordia,  74  Kan.  70, 
(N.S.)  934  et  seq.;  13  L.R.A.(N.S.)    85  Pac.  813,  7  L.R.A.(N.S.)  933  and 
1108  et  seq.;  20  L.R.A.(N.S.)  661  et  note, 
aeq.  Note:  58  L.RA.  324. 
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charge  of  water,  such  not  being  the  prevalent  condition  of  sidewalks 
at  the  time,  it  is  the  duty  of  the  city  to  cause  the  danger  to  be  removed 
within  a  reasonable  time  after  it  has  notice  of,  or  by  the  exercise  of 
ordinary  care  would  have  discovered,  the  condition.^*  Other  author- 
ities, however,  take  the  position  that  the  municipality  is  not  liable  even 
though  the  condition  results  from  artificial  and  local  causes.**  The 
distinction  generally  made  between  smooth,  level  ice  and  ice  which 
has  accumulated  in  a  rough  or  uneven  surface  has  been  repudiated  by 
some  courts,  and  the  liability  of  the  municipality  made  to  depend 
rather  on  the  question  of  its  negligence  in  failing  to  remedy  the 
dangerous  condition.**  The  reasons  given  for  so  holding  are  that 
smooth  ice  is  even  more  dangerous  than  ice  which  is  rough  and 
uneven,**  and  that  the  ground  on  which  the  municipality  is  held 
liable  in  any  case  is  that  it  has  been  negligent  in  not  preventing  or 
removing  the  ice,  and  hence  if  ihe  municipality  has  been  negligent 
and  if  the  ice  is  dangerous  because  it  is  smooth,  there  is  no  reason 
why  it  should  not  be  held  liable  as  well  bs  if  the  ice  had  been  in 
ridges  or  mounds.*' 

340.  Accumulations  Due  to  Negligence  of  Municipality. — The 
municipality  is  liable  for  resulting  injuries  in  all  cases  where  the 
accumulation  of  ice  and  snow  is  due  to  its  own  negligence,*®  as  where 
the  dangerous  accumulation  was  caused  by  a  defect  in  the  street  or 
walk,**  or  the  fact  that  it  was  improperly  constructed,-®  or  where 
*  other  defects  combine  with  the  ice  or  snow  to  cause  the  injury.*  Thus, 
a  municipality  has  been  held  liable  where  ice  has  formed  on  a  slope 

13.  Eeedy  ▼.  St.  Louis  Brewings  v.  Penobscot,  56  Me.  15,  96  Am.  Dee. 
Ass'n,  161  Mo.  623,  61  S.  W.  859,  53  429;  Holbert  v.  Philadelphia,  221  Pa. 
L.R.A.  805.  St.  266,  70  AtL  746,  20  L.RA.(N.S.) 

14.  Notes:  68  h.RJL  324;  7  L.R.A.  201. 

(N.S.)  936.  Notes:  58  L.R.A.  322  et  seq.;  39 

15.  Dooley  ▼.  Meridian,  44  Conn.  L.R.A.(N.S.)  1169;  Ann.  Cas.  1913C 
117,  26  Am.  Rep.  433;  Cloughessey  v.  1069. 

Waterbury,  51  Conn.  405, 50  Am.  Rep.  20.  Jackson  v.  Grand  Porks,  24  N. 

38;   Magaha  v.   Hagerstown,  95  Md.  D.   601,   140   N.  W.   718,  45  L.R.A. 

62,  51  Atl.  832,  93  A.  S.  R.  317.  (N.S.)  75;  Grossenbach  v.  Milwaukee, 

Notes:  103  A.  S.  R.  292;  21  L.R.A.  65  Wis.  31,  26  N.  W,  182,  56  Am.  Rep. 

270;  7  L.R.A.(N.S.)  936,  937.  614. 

16.  Cloughessey  v.  Waterbury,  61  Notes:  68  L.R.A.  322  et  seq.;  39 
Conn.  405,  50  Am.  Rep.  38;  Magaha  L.R.A.(N.S.)  1169;  Ann.  Cas.  1913C 
V.   Hagerstown,  95   Md.   62,  51   Atl.  1069. 

832,  93  A.  S.  R.  317.  1.  Noonan.  v.  Stillwater,  33  Minn. 

17.  Magaha  v.  Hagerstown,  95  Md.  198,  22  N.  W.  444,  53  Am.  Rep.  23; 
62,  51  Atl.  832,  93  A.  S.  R.  317.  Chamberlain  v.  Oshkosh,  84  Wis.  289, 

18.  Magaha  v.  Hagerstown,  95  Md.  54  N.  W.  618,  36  A.  S.  R.  928,  19 
62,  51  Atl.  832,  93  A.  S.  R.  317.  L.R.A.  513. 

Note:  39  L.R.A.(N.S.)  1169.  Notes:   10  L.R.A.   179;   21  L.R.A. 

19.  Evans  v.  Concordia,  74  Kan.  70,  273  et  seq.;  20  L.R.A.(N.S.)  662  et 
85  Pac.  813,  7  L.R.A.(N.S.)  933;  Holt  seq. 
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on  the  sidewalk  which  it  has  negligeiitly  permitted  to  remain,*  where 
it  has  accumulated  because  of  a  leaking  hydrant,'  where  the  accumu- 
lation is  due  to  its  neglect  to  construct  and  maintain  suitable  drains 
to  carry  off  the  water ;  *  or  because  existing  drains  have  been  per- 
mitted to  become  choked  up.*  It  has  been  held,  however,  that  where 
the  gutters  in  a  street  are  insufficient  to  carry^  off  an  unusually  large 
quantity  of  water  accumulated  by  artificial  "means,  and  the  water 
overflows  upon  the  walk  and  renders  it  slippery,  the  city  will  not  be 
liable  for  injuries  sustained  thereby,  unless  it  appears  that  it  was 
guilty  of  some  subsequent  negligence  or  default  in  not  repairing  the 
sidewalk  thus  rendered  dangerous;  or  unless  it  is  shown  that  the 
gutter  was  in  such  condition  that  the  dangerous  consequences  to  be 
apprehended  from  an  overflow  of  the  water  were  apparent.*  Where 
the  municipality  has  been  negligent,  the  fact  that  the  ice  is  smooth 
has  been  held  to  be  no  defense  even  in  states  where  the  distinction 
between  smooth  and  rough  ice  is  fully  recognized.'  But,  there  are 
decisions  to  the  effect  that  in  the  case  of  smooth  ice  and  a  defect  in  the 
street  or  walk,  the  defect  must  combine  with  the  ice  to  cause  the 
injury,  and  hence  there  is  no  liability  for  injuries  occasioned  by 
falling  on  smooth  ice  formed  by  the  freezing  of  water  which  has 
accumulated  in  a  hole  or  depression  in  the  street  so  as  to  make  a  sur- 
face even  with  that  of  the  rest  of  the  street,  since  in  such  case  the 
ice  and  not  the  hole  is  the  proximate  cause  of  the  injury.* 

341.  Liability  of  Abutting  Owner  for  Failure  to  Remove  Ice  and 
Snow. — ^In  the  absence  of  a  statutory  provision  to  the  contrary,  the 
owner  or  occupant  of  property  owes  no  duty  to  pedestrians  to  keep  the 
sidewalk  in  fr6nt  of  it  free  from  ice  and  snow  coming  thereon  from 
natural  causes,  or  to  guard  against  the  risk  of  accident  by  scattering 
ashes  or  using  other  like  precautions,  and  will  not  be  liable  in  dam^ 
ages  to  persons  injured  by  reason  of  his  failure  to  do  so.*    Nor  does  a 

2.  Taylor  v.  Yonkera,  105  N.  Y.  203,  Tewksbury  v.  Lincoln,  84  Neb.  571, 121 

11  N.  E.  642,  59  Am.  Rep.  492.  N.    W.    994,    23    L.R.A.(N.S.)    282; 

Note:  10  L.R.A.  179.  Decker  v.  Scranton,  151  Pa.  St.  241, 

8.  Decker  v.  Scranton,  151  Pa.  St  25  Atl.  36,  31  A.  S.  R.  757;  Holbert 

241,  25  Atl.  36,  31  A.  S.  R.  757.  v.  Philadelphia,  221  Pa.  St.  266,  70 

Note:  20  L.R.A.(N.S.)  201.  Atl.     746,     20     L.R.A.(N.S.)      201; 

4.  Decker  v.  Scranton,  151  Pa.  St.  Chamberlain  v.  Oshkosh,  84  Wis.  289, 
241,  25  Atl.  36,  31  A.  S.  R.  757;  Hoi-  54  N.  W.  618,  36  A.  S.  R.  928,  19 
bert  V.  Philadelphia,  221  Pa.  St.  266,  L.R.A.  513. 

70  Atl.  746,  20  L.R.A.(N.S.)  201.  Note:  21  L.R.A.  273  et  seq. 

5.  Gaylord  v.  New  Britain,  58  Conn.       And  see  supra,  par.  338,  339. 

308,  20  Atl.  365,  8  L.R.A.  752;  Evans  8.  Chamberlain  v.  Oshkosh,  84  Wis. 

V.  Philadelphia,  205  Pa.  St.  193,  54  289,  54  N.  W.  618,  36  A.  S.  R.  928, 

Atl.  775,  97  A.  S.  R.  732.  19  L.R.A.  513. 

6.  Cook  V.  Milwaukee,  24  Wis.  270,  9.  Hartford  y.  Talcott,  48  Conn.  525, 
1  Am.  Rep.  183.  40  Am.  Rep.  189;  Kirby  v.  Boylston 

7.  Magaha  v.  Hagerstown,  95  Md.  Market  Ass'n,  14  Gray  (Mass.)  249, 
eZ,   51   AtL   832,  93  A.   S.   R.   317;  74  Am.  Dec.  682  and  note:  Dahlin  v. 
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storekeeper  owe  any  greater  duty  in  this  regard  to  ciistomers  leaving 
his  store  than  he  owes  to  ordinary  pedestrians. *•  Even  where  statutes 
or  ordinances  imposing  on  abutting  owners  or  occupants  the  duty  to 
remove  all  natural  accumulations  of  snow  and  ice  from  sidewalks 
in  front  of  their  premises,  under  penalty,  are  held  or  assumed  to  be 
valid,  it  has  frequently  been  decided  that  the  mere  neglect  of  the 
duty  so  imposed  will  not  create,  as  a  legal  consequence,  a  civil  liability 
against  him  in  favor  of  individuals.**  Nor  can  the  municipality 
recover  from  him  the  amount  of  a  judgment  it  has  been  compelled  to 
pay  because  of  such  lotowner's  or  occupant's  neglect  to  perform  this 
duty  as  required  by  ordinance.**  Some  courts  have  held  that  charter 
provisions  making  abutting  owners  directly  liable  to  persons  injured 
by  reason  of  such  neglect  are  invalid.** 

342.  Ice  from  Water  Discharged  into  Street — ^An  abutting  prop- 
erty owner  who  creates  a  condition  which  artificially  turns  water  across 
a  sidewalk  in  such  a  way  as  to  freeze  and  render  the  walk  unsafe,  is 
guilty  of  creating  and  maintaining  a  nuisance,  and  is  liable  for 
injury  to  pedestrians  thereby  caused ;  **  as,  for  example,  where  water  is 
cast  on  the  sidewalk  by  drains  leading  from  the  adjoining  premises^** 

Walsh,  192  Mass.  163,  77  N.  E.  830,  6  Connecticnt  Mat.  Life  Ins.  Co.,  107 
L.R.A.(N.S.)  616;  McGrath  v.  Misch,  Mo.  92,  17  S.  W.  637,  28  A.  S.  B. 
29  R.  L  49,  69  Ati.  8,  132  A.  S.  R.  402;  Lucas  v.  St.  Louis,  etc.,  R.  Co., 
798.  174  Mo.  270,  73  S.  W.  589,  61  L.R.A. 

Notes:  63  Am.  Dee.  355  et  seq.;  1  452;  Rochester  v.  Campbell,  123  N.  T. 
Ann.  Cas.  946*.  405,  26  N.  E.  937,  20  A*  S.  R.  760, 10 

10.  McGrath  v.  Misch,  29  R.  I.  49,  L.R.A.  393. 

69  Atl.  8,  132  A.  S.  R.  798.  Notes:   63  Am.  Deo.  356,  357;   6 

11.  Hartford  v.  Talcott,  48  Conn.  L.R.A.(N.S.)  616;  1  Ann.  Cas.  946. 
526,  40  Am.  Rep.  189;  Flynn  v.  Can-       See  also  infra,  par.  436. 

ton  Co.,  40  Md.  312,  17  Am.  Rep.  603  13.  Noonan  v.  Stillwater,  33  Minn. 

and  note;  Kirby  v.  Boylston  Market  198,  22  N.  W.  444,  63  Am.  Rep.  23. 

Ass'n,  14  Gray  (Mass.)  249,  74  Am.  14.  Gardner  v.  Rhodes,  114  Ga.  929, 

Dec.  682  and  note;  Dahlin  v.  Walsh,  41  S.  E.  63,  67  L.R.A.  749;  Stephens 

192  Mass.  163,  77  N.  E.  830,  6  L.R.A.  v.  Deickman,  158  Ky.  337,  164  S.  W. 

(N.S.)  615  and  note;  Taylor  v.  Lake  931,  61  L.R.A.(N.S.)   309  and  note; 

Shore,  etc.,  R.  Co.,  45  Mich.  74,  7  N.  Dahlin  v.  Walsh,  192  Mass.  163,  77 

W.  728,  40  Am.  Rep.  457;  St.  Louis  N.  E.  830,  6  L.R.A.(N.S.)  616;  Hynea 

V.  Connecticut  Mut.  Life  Ins.  Co.,  107  v.  Brewer,  194  Mass.  435,  80  N.  E. 

Mo.  92,  17  S.  W.  637,  28  A.  S.  R.  503,   9   L.R.A.(N.S.)    698  and   note; 

402;  Lucas  v.  St.  Louis,  etc.,  R.  Co.,  Coman  v.  Alles,  198  Mass.  99,  83  N. 

174  Mo.  270,  73  S.  W.  689,  61  L.R.A.  E.  1097,  14  L.R.A.(N.S.)  950;  Field 

452;  Rochester  v.  Campbell,  123  N.  Y.  v.  Gowdy,  199  Mass.  568,  85  N.  E.  884, 

405,  25  N.  E.  937,  20  A.  S.  R.  760,  10  19    L.R.A. (N.S.)     236;    Maloney    v. 

L.R.A.  393;   Heeney  v.   Sprague,  11  Hayes,  206  Mass.  1,  91  N.  E.  911,  28 

R.  I.  456,  23  Am.  Rep.  502;  McGrath  L.R.A.(N.S.)  200  and  note;  Cerchione 

V.  Misch,  29  R.  I.  49,  69  Atl.  8,  132  v.  Hunnewell,  215  Mass.  588,  102  N. 

A.  S.  R.  798.  E.  908,  50  L.R.A. (N.S.)  300;  Brown 

Notes:  63  Am.  Dec.  355  et  seq.;  1  v.  White,  202  Pa.  St.  297,  51  Atl.  962, 

Ann.  Cas.  946.  68  L.R.A.  321  and  note. 

12.  Hartford  v.  Talcott,  48  Conn.  15.  Brown  v.  White,  202  Pa.  St.  297, 
625,  40  Am.  Rep.  189;  St.  Louis  v.  51  Atl.  962,  58  L.R.A.  321  and  note. 
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or  by  conductor  pipes  constructed  to  carry  water  from  the  roofs  of 
adjoining  buildings.^*  The  abutting  owner  is  not  relieved  from 
liability  in  such  case  because  the  municipality  has  negligently  left 
a  depression  in  the  walk.  If  the  ice  forms  suddenly  or  unexpectedly, 
be  is  bound  to  remove  it  as  soon  as  he  has  knowledge  of  its  existence, 
or  could  have  had  such  knowledge  by  the  exercise  of  ordinary  care.^' 
The  right  to  maintain  such  a  nuisance  cannot  be  acquired  by  prescrip- 
tions or  grant^^  Neither  the  lapse  of  time,  nor  the  existence  of  like 
nuisances  elsewhere  with  the  consent  of  the  municipality,  will  legalize 
it,  and  therefore  the  owner's  liability  is  not  modified  by  the  fact  that 
it  is  customary  in  the  municipality  to  drain  water  from  roofs  and 
waste  pipes  across  the  pavement  to  the  gutter.^*  The  owner  is  not 
liable,  however,  where  the  water  is  merely  permitted  to  flow  from  his 
premises  naturally,  and  without  any  active  interference  on  his  part 
to  cast  it  there,^®  nor  is  he  under  any  obligation  under  such  circum- 
stances to  erect  a  baxrier  to  keep  the  water  ofT.^  Neither  is  he  liable 
where  the  ice  is  formed  by  water  from  a  burst  pipe  leading  to  a 
storage  tank,  when  the  break  is  not  caused  by  any  defect  in  the  pipe,  or 
by  his  negligence,  although  the  water  may  have  reached  the  sidewalk 
because  the  piped  designed  to  carry  rain  water  were  insufficient  to 
carry  it.*  But  he  is  liable  if  he  by  the  structures  which  he  maintains 
upon  his  land,  causes  a  substantially  larger  volume  of  water  to  be 
accumulated  and  discharged,  and  thereby  contributes  to  form  ice 
upon  the  walk  so  as  to  increase  substantially  the  amount  of  such  ice» 
although  water  from  other  sources  contributes  to  the  dangerous 
condition.* 

343.  Snow  Deposited  in  Street. — ^Property  owners  may,  after  heavy 
falb  of  snow,  remove  the  snow  from  their  buildings  and  premises  and 
pile  it  in  the  carriageway^or  driveway  of  the  street  in  such  a  manner  as 
not  unreasonably  to  interfere  with  the  use  of  the  street,  and  may  let 
it  remain  there  until  by  the  exercise  of  reasonable  care  and  diligence 

16.  Leahan  ▼.  Cochran,  178  Mass.  Mass.  435,  80  N.  £.  603,  0  I«Jt.A. 
666,  60  N.  £.  382,  86  A.  S.  R.  506,  53    (N.S.)  598. 

L.R^  891;  Field  v.  Gowdy,  199  Mass.       19.  Brown  v.  White,  202  Pa.  St.  297, 
668,  85  N.  E.  884,  19  L.R.A.(N.S.)   51  ^tl.  962,  58  L.R.A.  321. 
236;  Maloney  v.  Hayes,  206  Mass.  1,       20.  Field  v.  Gowdy,  199  Mass.  568, 
91   N.  E.  911,  28  L.R.A.(N.S.)   200;  ^  ^'  ^'  ^^i  }^  H^^^^^^'L    ?i 
Cexchione  v.  Hunnewell,  215  Mass.  588,  ^^"^  ^-  Gadsden,  87  N.  Y.  84,  41 

102  N.  E.  908,  50  L.R.A.(N.S.)  300;  nNrnfl^^isfl  f  "r  a   ^mi 

?7^J-  ^^"V  f  ^oo^  ^i-  ^'  ^^  i.  Mooi;  V.  Gadsden,  87  N.  Y.  84, 
AtL  962,  58  L.R.A.  321  and  note.        42  Am.  Rep.  352. 

17.  Field  V.  Gowdy,  199  Mass.  568,       2.  Reedy  v/  St.  Louis  Brewing  Ass'n, 
B5  N.  E.  884,  19  L.R.A.(N.S.)   236.  lei  Mo.  523,  61  S.  W.  869,  53  LJt.A.    . 

18.  Leahan  v.  Cochran,  178  Mass.  805. 

666,  60  N.  £.  382,  86  A.  S.  R.  506,  53       3.  Hynes  v.  Brewer,  194  Mass.  435^ 
L.RJL.   891;   Hynes  v.   Brewer,  194   80  N.  E.  503,  9  L.R.A.(N.B.)  598. 
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it  can  be  removed.*  This  license  to  temporarily  obstruct  the  street 
in  an  emergency  does  not,  however,  authorize  the  property  owner  to 
permit  the  snow  and  ice  thus  piled  to  remain  on  the  street  indefinitely 
or  for  an  unreasonable  time,  when  it  interferes  with  or  obstructs  the 
use  of  the  street  by  the  public  or  renders  it  unsafe  or  dangerous  for 
travel,  and  if  it  does  so  remain,  he  may  be  liable  to  travelers  for 
injuries  resulting  therefrom.*  In  such  cases  it  is  proper  for  the 
plaintiff  to  base  his  right  of  action  upon  the  obstruction  as  unlawful 
at  the  time  of  the  injury,  and  it  is  not  necessary  to  declare  as  for 
leaving  it  there  an  unreasonable  time.*  An  abutting  owner  who  piles 
up  snow  upon  any  part  of  the  sidewalk  in  such  an  accumulative  ma^ 
as  essentially  to  interfere  with  travel  thereon,  or  by  means  of  the  opera- 
tion of  natural  causes  which  he  ought  to  have  foreseen  to  create  danger 
by  its  melting  and  freezing  is  liable  to  pedestrians  who  suffer  persona) 
injuries  as  a  result  thereof.^  But  it  hda  been  held  that  the  mere  fact 
that  in  cleaning  snow  from  the  sidewalk  it  was  piled  on  the  inner  edge 
of.  the  walk  does  not  warrant  the  infeoence  that  it  is  the  cause  of  ice 
found  thereon,  where  the  snow  in  the  street  is  higher  than  the  walk 
doping  therefrom  over  the  gutter  onto  the  walk,  and  the  ice  is  thicker 
a(  the  outer  than  at  the  inner  edge  of  the  walk.^ 

!  .  Dangerous  Places  Outside  of  Highway 

344.  In  GeneraL — ^It  has  been  frequently  contended  that  nothing 
i^Wch  is  without  the  highway  can  have  the  effect  of  rendering  it 
defective  and  out  of  repair  so  as  to  render  a  municipal  or  quasi  munici- 
pal corporation  liable  for  injuries  to  travelers  resulting  therefrom, 
and  this  is  undoubtedly  true  where  the  cause  of  complaint  is  not  of 
itself  a  direct  source  of  danger  to  the  traveler,  or,  being  such  a  source 
of  danger,  is  not  susceptible  to  protective  or  remedial  measures  which 
can  be  reasonably  employed  within  the  highway.*  This  rule  has  been 
applied  in  the  case  of  noises  outside  the  limits  of  the  highway,  amount^ 
ing  to  a  public  nuisance,^®  and  it  has  been  decided  that  the  firing  of 
a  blast  in  a  quarry  near  a  highway,  by  agents  of  the  municipality 
engaged  in  its  operation,  does  fiot  constitute  a  defect  in  the  way  so' 

4.  Louisville,  ete.,  R.  Co.  v.  Mnlver-  14  Gray  (Mass.)  249,  74  Am.  Dec 
hill,  147  Ky.  360,  144  S.  W.  83,  Ana.  682;  Dahlin  v.  Walsh,  192  Mass.  163,: 
Cas.  191 3D  183  and  note.  77  N.  E.  830,  6  L.R.A.(N.S.)   615.    ; 

5.  Louisville,  etc.,  R.  Co.  ▼.  Mulver-  8.  Dahlin  v.  Walsh,  192  Mass.  163, 
hill,  147  Ky.  360,  144  S.  W.  83,  Ann.  77  N.  E.  830,  6  L.R.A.(N.S.)  615. 
Cas.   1913D   183   and   note;    Lee   v.  9.  Udkin  v.  New  Haven,  80  Conn. 
Union  R.  Co.,  12  R.  L  383,  34  Am,  291,  68  Atl.  253, 14  L.R.A.(N.S.)  868. 
Rep.  668.  10.  Lincoln    v.    Boston,    148   Mass. 

Note:  15  L.R.A.(N.S.)  844,  845.  678,  20  N.  E.  329,  12  A.  S.  R.  601,  3- 

6.  Louisville,  etc.,  R.  Co.  v.  Mulver-  L.R.A.  267;  Radford  v.  Clark,  113  Va. 
hill,  147  Ky.  360,  144  S.  W.  83,  Ann.  199,  73  S.  E.  571,  38  L.R.A.(N.S.) 
Cas.  1913D  183.  .  28L 

7.  Kirby  v.  Boylston  Market  Ass'n, 
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as  to  render  the  municipality  liable  for  injuries  to  a  traveler  whose 
horses  are  frightened  thereby.  Nor  can  the  municipality  be  held 
liable  in  such  a  case  on  the  theory  that  it  failed  to  prevent  a  nuisance, 
nor  because  it  is  operating  the  quarry,  where  it  is  doing  so  without 
authority.**  Nor,  as  a  rule,  is  a  municipality  in  any  way  responsible 
for  the  condition  of  the  surface  of  the  land  outside  of  the  limits  of 
^he  highway.**  Thus  it  is  not  liable  to  one  who  is  injured  while  upon 
private  property  in  attempting  to  reach  the  highway,**  or  whose  horse 
falls  into  a  gulf  on  the  side  of  the  highway  twenty  feet  from  the 
traveled  track,  while  the  owner  is  backing  him  out  of  a  shed  on  private 
property,  where  he  has  left  him  for  convenience.**  Nor  can  a  munici- 
pality be  held  liable  for  an  injury  occurring  upon  the  land  of  another 
owner,  upon  the  ground  that  the  place  where  it  occurs  is  a  nuisance 
and  that  the  municipality  has  failed  to  abate  it.  And  hence  in  an 
action  against  a  city  to  recover  damages  for  the  death  of  children 
drowned  while  skating  on  an  uninclosed  pond  located  partly  on  a 
street  and  partly  oh  adjoining  land,  no  recovery  can  be  had  on  the 
ground  that  the  pond  was  a  nuisance  which  the  city  should  have 
abated,  unless  it  is  alleged  and  proved  that  the  accident  happened  on 
that  portion  of  the  pond  located  in  the  street.**  Nor  can  the  way  be 
deemed  insufficient  or  out  of  repair  by  reason  of  the  erection  of  a 
tent,  house,  or  other  structure  upon  private  property  outside  the  limife 
of  the  street  or  highway,  and,  therefore,  a  city  licensing  a  shooting 
gallery  in  a  tent  adjoining  a  sidewalk  cannot  be  held  liable  to  a 
passer-by  who  is  injured  by  a  ball  passing  through  the  tent,  on  the 
ground  that  the  walk  is  thereby  rendered  insufficient  or  out  of  repair.** 
There  may,  however,  be  situations  where  the  source  of  danger,  al- 
though situated  without  the  way,  is  of  itself  so  direct  a  menace  to  travel 
over  the  way,  and  so  susceptible  to  protection  or  remedial  measures 
which  can  be  reasonably  applied  within  the  way,  that  the  failure  lk> 
employ  such  measures  will  be  regarded  as  a  lack  of  reasonable  repair. 
If  there  is  a  concurrence  of  circumstances  which  renders  the  road  a 

• 

place  of  peril  and  danger  to  the  traveler,  the  municipality  is  held  to  do 
whatever  is  reasonable  and  practicable  to  avert  such  danger  regardless 
of  whether  it  arises  from  an  imperfection  in  the  highway  itself,  or 
from  an  excavation  in  it  outside  the  traveled  route,  or  from  the  exist- 
ence of  a  declivity  or  a  stream  of  water  at  the  roadside,  or  from  a  rail- 
road upon  which  the  locomotives  and  trains  are  accustomed  to  pass.*' 

11.  Radford  v.  Clark,  118  Va.  199,       15.  Arnold  v.  St  Louis,  152  Mo.  173, 
73  S.  E.  571,  38  L.E.A.(N.S.)  281.       53  S.  W.  900,  75  A.  S.  R.  447,  48 

12.  Plymouth  Tp.  v.  Graver,  125  Pa.   L.R.A.  291. 

St.  24,  17  Atl.  249, 11  A.  S.  R.  867.  16.  Hubbell  v.  Viroqna,  67  Wis.  S43, 

13.  Earl  v.  Blask,  126  la.  361,  102   30  N.  W.  847,  68  Am.  Rep.  866. 

N.  W.  140,  106  A.  S.  R.  361.  17.  PI>Tnouth  Tp.  v.  Graver,  125  Pa. 

14-Syke&  v;  Pawlet,  43  Vt.  446,  5    St.  24, 17  Atl.  249,  11  A,  S.  R.  867* 
Am.  Rep.  595. 
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So  it  may  be  required  to  erect  barriers  to  prevent  injuries  to  travelers 
from  dangers  outside  of  the  limits  of  the  way  which  nevertheless 
render  it  unsafe  for  travel,^®  and  it  may  also  be  liable  for  injuries 
to  travelers  resulting  from  the  fall  of  buildings  or  other  structures  on 
adjoining  property  or  of  objects  therefrom.**  While  the  duty  of  a 
municipality  in  reference  to  the  margins  of  highways  has  never  been 
extended  beyond  the  requirement  that  they  should  be  kept  in  a 
reasonably  safe  condition  as  against  such  accidents  as  are  likely  to, 
and  actually  do,  occur  in  using  the  highway  for  the  purpose  of  travel,*^ 
it  may  be  held  liable  for  injuries  to  a  traveler  caused  jointly  by  a 
defect  in  the  road  and  a  defect  in  the  adjoining  premises,  if  the  defect 
in  the  road  was  the  proximate  cause  of  the  injury.^ 

345.  Means  of  Access  from  Private  Property. — ^A  municipal  or 
quasi  municipal  corporation  is  not  required  to  provide  means  of  access 
from  privato  property  to  its  streets  and  highways,*  and  is  not  liable  to 
persons  injured  while  entering  or  leaving  the  same  by  reason  of 
defects  or  obstructions  which  would  furnish  no  ground  of  complaint 
against  it  in  reference  to  public  travel  on  the  highway.*  So  a  mere 
licensee  using  a  right  of  way  from  abutting  property  to  a  highway 
cannot  maintain  an  action  against  the  township  for  nuisance  in  main- 
taining an  open  ditch  along  the  side  of  the  highway,  which  renders 
the  private  way  unsafe,  and  in  attempting  to  cross  which  he  is  injured.^ 
Nor  as  a  rule,  is  a  municipality  or  quasi  municipality  bound  to  guard 
its  streets  or  highways  from  approach  from  private  property  at  dan- 
gerous points  nor  liable  for  injuries  resulting  from  its  failure  to  do 
so.*  Accordingly  it  has  been  held  that  a  city  is  not  required  to  put 
up  danger  signals  along  an  excavated  street  as  to  one  traveling  outside 
thereof,  except  at  the  crossin<;s  or  intersections  of  such  street  by 
other  public  streets  or  highways,  and  is  not  liable  because  of  its  failure 
to  do  so  to  one  who  is  precipitated  into  such  an  excavation  while 
approaching  the  street  over  private  property.  Nor  is  the  rule  changed 
by  the  fact  that  the  ground  over  which  the  injured  party  passes  has 
been  used  by  the  public  for  a  number  of  years,  unless  the  municipality 
has  full  and  complete  control  over  the  same,  as  a  part  oF  its  public 
streets.*  There  is,  however,  authority  to  the  effect  that  a  city  or  town 
does  not,  in  all  cases,  f ulRl  the  duty  incumbent  on  it  by  law  by  merely 

18.  See  infra,  par.  346.  Note:  37  L.R.A.(N.S.)  358  et  seq. 

19.  See  infra,  par.  353.  8.  Notes:   37  L.R.A.(N.S.)    358  et 

20.  Louisville  v.  Hayden,  154  Ky.  aeq.;  2  Ann.  Cas.  671,  672. 

268,  167  S.  W.  4,  46  L.R.A.(N.S.)  4.  Elliott  v.  Mason,  76  N.  H.  229,  81 

1193;  Sykes  v.  Pawtucket,  43  Vt.  446,  Atl.  701,  37  L.R.A.(N.S.)  357. 

5  Am.  Rep.  595.  5.  Mulvane    v.    South    Topeka,    45 

1.  Plymouth  Tp.  v.  Graver,  125  Pa.  Kan.  45,  25  Pac.  217,  23  A.  S.  R.  706. 
St.  24,  17  Atl.  249,  11  A.  S.  R.  867.  Note:  37  L.R.A.(N.S.)  360. 

2.  Mulvane  v.  South  Topeka,  45  6.  Mulvane  v.  South  Topeka,  45 
Kan.  45,  25  Pac.  217,  23  A.  S.  R.  706  Kan.  45,  25  Pac.  217,  23  A.  S.  R,  706. 
and  note. 

420 


13  B.  C.  L.  HIGHWAYS  §  346 

placing  barriers  across  a  street  or  way  to  protect  travelers  from  injury 
by  an  existing  defect  or  want  of  repair,  without  adopting  any 
measures  to  guard  against  accident  to  those  who  might  have  occasion 
lawfully  to  come  on  the  dangerous  portion  of  the  way  from  private 
lands  adjoining  and  lying  within  the  limits,  which  were  closed  against 
travelers  approaching  in  other  directions.'  The  use  of  a  sidewalk 
by  the  owner  of  a  lot  for  communication  with  the  street  is  equally 
legitimate  as  the  use  for  passing  longitudinally  along  it,  and  no  higher 
degree  of  care  is  required  in  the  former  than  in  the  latter  use.®  And 
where  a  trap-door  is  left  open  in  an  areaway  not  wholly  within  the 
street,  the  fact  that  a  person  injured  by  falling  through  such  doorway 
did  not  approach  it  from  the  street,  but  from  the  abutting  property, 
does  not  exonerate  the  city  from  liability  to  him,  where  the  opening 
is  such  as  to  constitute  a  menace  to  ail  who  use  the  street.*  An  abut- 
ting owner  is  also  responsible  for  the  reasonably  safe  condition  of  a 
clear  space  on  his  own  property  adjoining  the  walk  which  he  permits 
the  public  to  use  as  a  part  of  the  walk^^®  or  as  a  means  of  approach 
to  his  buildings.** 

346.  Duty  of  Municipality  to  Erect  Barriers  or  Railings  Along 
Highway. — It  is  well  settled  that  it  is  the  duty  of  a  municipal  or  quasi 
municipal  corporation  to  erect  railings  or  barriers  along  the  high- 
way at  places  where  they  are  necessary  to  make  the  same  safe  and 
convenient  for  travelers  in  the  use  of  ordinary  care,  and  that  it 
is  liable  for  injuries  to  travelers  resulting  from  a  breach  of  its  duty 
in  this  regard.*'    This  is  true  though  tlie  danger  arises  from  struc- 

7.  Note:  37  L.R.A.(N.S.)  3G0.  650,  132  N.  W.  114,  35  L.R.A.(N.S.) 

8.  Schindler  v.  Sebroth,  140  Cal.  203;  Woodman  v.  Noltinglmrn,  49  N. 
433,  80  Pac..C24,  2  Ann.  Cas.  C70  H.  387,  6  Am.  Rep.  526;  Hubbell  v, 
and  note.  Yonkers,  104  N.  Y.  434,  10  N.  E.  858, 

9.  Karl  V.  Cedar  Rapids,  126  la.  3G1^  58  Am.  Rep.  522  and  note;  Mineral 
;102  N.  W.  140,  106  A.  S.  R.  361.  City  v.  Gilbow,  81  Ohio  St.  203,  90 

10.  Rachmel  v.  Clark,  205  Pa.  St.  N.  E.  800,  25  L.R.A.(N.S.)  627; 
314,  54  Atl.  1027,  02  L.R.A.  959.  Burnell  Tp.  v.  Uncapher,  117  Pa.  St. 

11.  Buchanan  v.  Barre,  6G  Vt.  129,  353,  11  Atl.  619,  2  A.  S.  R.  664;  Ply- 
28  Atl.  878,  44  A.  S.  R,  829,  23  L.R.A.  mouth  Tp.  v.  Graver,  125  Pa.  St.  24, 
488.  17  Atl.  249,  11  A.  S.  R.  867;  Cor- 

12.  Beardsley  v.  Hartford,  50  Conn,  balis  v.  Newberry  Tp.,  132  Pa.  St.  S, 
529,  47  Am.  Rep.  677;  Sparhawk  v.  19  Atl.  44,  19  A.  S.  R.  588;  O'Malley 
Salem,  1  Allen  (Mass.)  30,  79  Am.  v.  Parsons,  191  Pa.  St.  612,  43  Atl. 
Dec.  700;  Jones  v.  Wall  ham,  4  Cush.  384,  71  A.  S.  R.  778;  Wasser  v. 
(Mass.)  299,  50  Am.  Dec.  783  and  Northampton  County,  249  Pa.  St.  25, 
note;  Puffer  V.  Orange,  122  Mass.  389,  94  AtL  444,  L.R.A.1915P  973  and 
23  Am.  Rep.  368;  Barnes  v.  Chicopee,  note;  Chapman  v.  Cook,  10  R.  I.  304, 
138  Mass.  67,  52  Am.  Rep.  259;  Mc-  14  Am.  Rep.  686;  Hemdon  v.  Salt 
Intire  v.  Roberts,  149  Mass.  450,  22  Lake  City,  34  Utah  65,  95  Pac.  646, 
N.  E.  13,  14  A.  S.  R.  432,  4  L.R.A.  131  A.  S.  R.  827;  Drew  v.  Sutton,  55 
519;  Molloy  v.  Walker  Tp.,  77  Mich.  Vt.  586,  45  Am.  Rep.  644;  Prather  v. 
448,  43  N.  W.  1012,  6  L.R.A.  605  Spokane,  29  Waf^h.  549,  70  Pac.  55, 
and  note;  Speck  v.  Bruce,  166  Mich.  92  A.  S.  R.  923,  59  L.R.A.  346;  Lebet 
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tures  or  excavations  outside  of  the  highway,^*  and  on  the  land  of 
adjoining  owners,**  when  they  are  in  the  general  direction  of  travel 
upon  the  highway.**  Whether  or  not  a  railing  or  barrier  is  neces- 
sary in  a  given  case  depends  largely  upon  the  circumstances  of  the 
particular  locality  in  reference  to  which  the  question  arises.**  Among 
the  facts  material  to  be  considered  are  the  character  and  amount  of 
travel,  the  character  of  the  road  itself,  its  width  and  general  construc- 
tion, the  character  and  extent  of  the  slope  or  descent  of  the  bank, 
the  direction  of  the  road  at  the  place,  the  length  of  the  portion  claimed 
to  require  a  railing,  whether  the  danger  is  concealed  or  obvious,  and 
the  extent  of  the  injury  likely  to  occur  therefrom.*'  A  number  of 
courts  have  laid  down  the  rule  that  the  danger  must  be  of  an  unusual 
character  and  one  that  exposes  travelers  to  unusual  hazards,  such  as 
bridges,  declivities,  excavations,  steep  banks,  or  deep  water.**  Pur^ 
suant  to  the  foregoing  rules,  a  municipality  may  be  liable  for  injuries 
resulting  from  a  failure  to  erect  a  barrier  or  railing  along  a  street  or 
highway**  or  sidewalk*®  which  is  so  raised  above  the  adjoining  ground 
as  to  be  unsafe  for  travel,  or  where  it  is  rendered  unsafe  because  in 
close  proximity  to  a  railroad  or  railroads,  or  dangerous  excavations.* 

V.  King  County,  69  Wash.  134,  124  197  Mass.  374,  83  N.  E.  1096,  20 
Pac.  397,  42  L.R.A.(N.S.)  267  and  L.R.A.(N.S.)  980  and  note;  Chapman 
note.  V.  Cook,  10  R.  I.  304,  14  Am.  Rep. 

Notes:  88  Am.  Dec.  645;  14  A.  S.  686;  Hemdon  v.  Salt  Lake  City,  34 
R.  699;  103  A.  S.  R.  272,  284,  286;  Utah  65,  95  Pac.  646,  131  A.  S.  R. 
5  L.R.A.  144;  39  L.R.A.  652;  13  L.R.A.  827;  Leber  v.  King  County,  69  Wash. 
(N.S.)  1238  et  seq.;  20  L.R.A.(N.S.)  134,  124  Pac.  397,  42  L.R.A.(N^.) 
592,  696,  073,  980.  207  and  note. 

13.  Bassett  v.  St.  Joseph,  53  Mo.       Note:  Ann.  Cas.  1913C  536. 

290, 14  Am.  Rep.  446 ;  Drew  V.  Sutton,  19.  Upton   v.   Windham,   75   Conn. 

65  Vt.  586,  45  Am.  Rep.  644.  288,  53  Atl.  660,  96  A.  S.   R.  197; 

14.  Mclntire  v.  Roberts,  149  Mass.  Speck  v.  Bruce,  166  Mich.  550,  132  N. 
450,  22  N.  E.  13,  14  A.  S.  R.  432,  4  W.  114,  35  L.R.A.(N.S.)  203;  Hendry 
L.R.A.  519;  Mineral  City  v.  Gilbow,  v.  North  Hampton,  72  N.  H.  351,  56 
81  Ohio  St.  263,  90  N.  E.  800,  25  Atl.  922,  101  A.  S.  R.  681,  64  L.R.A. 
L.R.A.(N.S.)  627;  Plymouth  Tp.  v.  70;  Hey  v.  Philadelphia,  81  Pa.  St. 
Graver,  125  Pa.  St.  24,  17  Atl.  249,  44,  22  Am.  Rep.  733;  Plymouth  Tp. 
U  A.  S.  R.  867.  V.  Graver,  125  Pa.  St.  24,  17  Atl.  249, 

Notes:  103  A.  S.  R.  272;  5  L.R.A.  11  A.  S.  R.  867;  Yoders  v.  Amwell 
144;  20  L.R.A.(N.S.)  980  et  seq.  Tp.,  172  Pa.  St.  447,  33  Atl.  1071,  51 

15.  Manderschid  v.  Dubuque,  29  la.  A.  S.  R.  750;  O'Malley  v.  Parsons,  191 
73,  4  Am.  Rep.  196;  Prather  v.  Spo-  Pa.  St.  612,  43  Atl.  384,  71  A.  S.  R. 
kane,  29  Wash.  549,  70  Pac.  55,  92  778. 

A.  S.  R.  923,  59  L.R.A.  346.  Notes:  20  L.R.A;(N.S.)  682  et  seq.; 

16.  Leber  v.  King  County,  69  Wash.  42  L.R.A. (N.S.)  267  et  seq. 

134,  124  Pac.  397,  42  L.R.A.(N.S.)       20.  Albrittin  v.  HuntsviUe,  60  Ala. 

267  and  note.  486,  31  Am.  Rep.  46;  Joliet  v.  Verley, 

17.  Note:  42  L.R.A.(N.S.)  268  et  35  111.  68,  85  Am.  Dec.  342;  Carter- 
seq.  ville  v.  Cook,  129  111.  152,  22  N.  K 

18.  Doherty  v.  Ayer,  197  Mass.  241,  14,  16  A.  S.  R.  248,  4  L.R.A.  721. 
83  N.  E.  677,  125  A.  S.  R.  355,  14       Note:  20  L.R.A.(N.S.)   682  et  seq. 
L.R.A. (N.S.)  816;  Sbca  v.  Whitman,       1.  Chicago  v.  Hesing,  83  111.   204, 
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And  the  municipality  is  not  relieved  of  this  duty  by  the  fact  that  it  is 
engaged  in  ereding  retaining  walls  along  the  sides  of  the  embank- 
ment, if  the  i^proach  is  left  open  for  travel.^  Guards  and  warn- . 
ings  must  also  be  erected  to  protect  travelers  coming  into  or  leaving 
the  highway  at  customary  and  proper  points,  especially  where  the 
grade  of  the  highway  has  been  recently  changed,*  and  they  must  also 
be  erected  at  places  where  an  old  and  dangerous  road  has  been  aban- 
doned and  a  new  location  established  to  protect  travelers  acting  upon 
the  belief,  justified  by  appearances,  that  the  old  way  is  still  open> 
There  is,  however,  no  duty  to  place  barriers  across  a  dangerous  private 
way  leading  out  of  the  highway,  nor  to  warn  travelers  of  its  danger- 
ous character.*  It  is  generally  held  that  a  municipality  is  not  bound 
to  guard  ordinary  drainage  ditches  or  gutters  extending  along  the 
sidewalk  for  the  purpose  of  carrying  off  surface  water,  or  to  cover 
them,  and  a  failure  to  do  so  will  not  render  it  liable  to  persons  injured 
by  falling  into  them.*  But  it  may  be  held  liable  for  failure  to  guard  a 
deep  ditch  bordering  on  a  sidewalk,'  or  at  a  point  where  the  walk 
ends  abruptly.*  Necessary  railings  or  barriers  may  be  erected  even 
though  they  obstruct  the  entrance  to  the  passageway  of  an  abutting 
owner,  since  the  latter  has  no  right  to  an  open  access  to  his  land  of 
such  a  character  as  to  endanger  persons  lawfully  using  the  highway 
for  purposes  of  travel.*  But  a  municipality  has  no  right  to  erect  bar- 
riers or  railings  upon  the  land  of  abutting  owners,^*  and  therefore 
it  is  not  answerable  for  the  consequences  which  follow  from  the  want 
of  them.^^  Kor  is  a  town  liable  to  a  person  injured  by  falling  into 
a  cattle  guard  lawfully  constructed,  near  the  highway  crossed  by  a 
railroad,  where  it  has  maintained  proper  barriers  up  to  the  railroad, 
and  as  far  as  it  could  do  so  without  impeding  passing  trains.^* 

25  Am.  Rep.  378 ;  Benton  ▼•  St.  Louis,  6.  Braats  ▼.  Fargo^  19  N.  D.  538, 

217  Mo.  687,  118  S.  W.  418,  129  A.  125  N.  W.  1042;  27  L.EJL(N.S.)  1169 

B.  R..  561;   Niblett  v.  Nashville,  12  and  note. 

Heisk.  (Tenn.)  684,  27  Am.  Rep.  755  Note:  58  Am.  Rep.  529. 

and  note;  Clark  v.  Richmond,  83  Va.  7.  Chicago  v.  Qesing,  83  BL  204, 

355,  5  S.  E.  369,  5  A.  S.  R.  281.  25  Am.  Rep.  378. 

Notes:   39  L.R.A.  562;  20  L.RJL  8.  Note:  27  LJt.A.(N.S.)  1170. 

(N.S.)  684  et  seq.  9.  Mclntire  y.  Roberts,  149  Mass. 

2.  Speck  v.  Bruce,  166  Mich.  550,  450,  22  N.  E.  13,  14  A.  S.  R.  432,  4 
132  N.  W.  114,  35  L.RA.(N.S.)  203.  L.R.A.  519. 

3.  O^alley  ▼.  Parsons,  191  Pa.  St  10.  Beardsley  ▼.  Hartford,  50  Conn. 
612,  43  Atl.  384,  71  A.  S.  B.  778.  529,  47  Am.  Rep.  677;  O'Malley  v. 

4.  Munson  v.  Derby,  37  Conn.  298,  Parsons,  191  Pa.  St  612,  43  AtL  384, 
9  Am.  Rep.  332;  Daniels  v.  Randolph  71  A.  S.  R.  778. 

County,  69  W.  Va.  676,  72  S.  E.  782,       11.  Beardsley  v.  Hartford,  50  Conn. 
37  L.R.A.(N.S.)   1158  and  note.  529,  47  Am.  Rep.  677. 

5.  Chapman  v.  Cook,  10  R.  I.  304,  12.  Jones  v.  Waltham,  4  Cush. 
14  Am.  Rep.  686;  Green  v.  Bridge  (Mass.)  299,  50  Am.  Dee.  783  and 
Creek,  38  Wis.  449,  20  Am.  Rep.  18.   note. 
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347.  Duty  of  Private  Individuals  or  Corporations.— The  oourts  of 
some  jurisdictions  have  laid  down  the  rule  that,  in  the  absence  of 
a  statutory  provision  to  the  contrary,  abutters  are  not  liable  to  travelers 
for  injuries  received  in  consequence  of  excavations  made  in  their 
land  outside  the  limits  of  a  highway,^'  but  it  is  generally  held  that 
one  who  constructs  an  excavation,  a  pond,  or  a  structure  on  land 
adjoining  the  highway,  of  such  a  character  as  to  endanger  the  safety 
of  those  who  are  traveling  thereon,  must  use  due  care  to  protect  such- 
travelers  from  the  danger  by  erecting  barriers  or  guard  rails  or  doing 
whatever  else  may  be  necessary  for  that  purpose,  and  if  he  fails  to  do 
'  so  will  be  responsible  to  those  who  are  injured  thereby  in  their  persons 
or  property  while  they  are  themselves  using  ordinary  care.**  And 
he  cannot  escape  liability  under  such  circumstances  on  the  |2T0und  of 
want  of  authority  to  enter  the  highway  to  erect  guardrails  or  bar- 
riers, especially  where  it  is  not  shown  that  he  applied  for  permission 
and  there  is  no  grounds  to  believe  that  permission  would  have  been 
denied  had  he  done  so,  or  because  the  excavation  or  structure  in 
question  was  placed  where  it  was  by  permission  of  the  county  jud.c^, 
since  the  latter  has  no  power  to  authorize  acts  dangerous  to  the  public, 
or  to  relieve  the  defendant  from  the  consequences  of  his  own  negli- 
gence.*^ This  duty  to  properly  guard  dangerous  places  extends  to 
turnpike  companies,  and  the  failure  of  such  a  company  to  maintain 
handrails  along  a  high  causeway  between  two  bridges  has  been  held 
to  be  negligence  per  se.**  City  ordinances  sometimes  require  abutr 
ting  owners  to  guard  or  cover  excavations  or  depressions  adjacent  to 
streets  and  alleys,  and  provide  a  penalty  for  failure  to  do  ao,^^  but  it 
is  frequently  held  that  such  ordinances  cannot  create  a  civil  liability 
against  persons  violating  them  in  favor  of  persons  injured  by  reason 
of  such  violation,  nor  is  the  city  liable  for  damages  resulting  from  a 
failure  to  enforce  them.  In  any  event  they  only  apply  .to  cases  where 
the  owner's  property  extends  up  to  the  highway  and  the  excavation  or 

IS.  Howland  v.  Vincent,  10  Mete  Hunter  ▼.  Weston,  111  Mo.  176,  19 

(Mass.)   371,  43  Am.  Dec.  442;  Mc-  S.  W.  1098,  17  L.R.A.  G33;  Heck  ▼. 

Intire  v.  RoberU,  149  Mass.  450,  22  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175 

N.  £.  13,  14  A.  8.  R.  432,  4  LJIJL  and  note;  Mineral  City  v.  Gilbrow,  81 

619.  Oliio  St.  203,  00  N.  E.  800,  25  L.U.A. 

14.  Strange  v.  Bodcaw  Lumber  Co.,  (NS.)  627. 
79  Ark.  490,  96  S.  W.  152,  116  A.  S.       Notes:  79  Am.  Dee.  702;  39  L.R.A. 

R.  92;  Crogan  v.  Schiele,  53  Conn.  186,  652;  12  Eng.  Rul.  Cas.  616. 
1  AtJ.  899,  5  Atl.  673,  55  Am.  Rep.       16.  Strange  v.  Bodcaw  Lumber  Co., 

88 ;  Graves  v.  Thomas,  95  Ind.  301,  79  Ark.  490,  96  S.  W.  152,  116  A.  S. 

48    Am.    Rep.   727;    Indianapolis    v.  R.  92. 

Emmelman,  108  Ind.  530,  9  N.  E.  155,       16.  Stout  v.  Yale  Crucis,  ete..  Turn- 

58  Am.  Rep.  65;  Schmidt  v.  Kansas  pike  Co.,  153  N.  C.  513,  69  S.  E.  508^ 

City  Distilling  Co.,  90  Mo.  284,  1  S.  31  L.R.A.(N.S.)  804. 
W.  865,  2  S.  W.  417,  59  Am.  Rep.       17.  Hunter  v.  Weston,  111  Mo.  176, 

16  and  note;  Overholt  v.  Vieths,  93  19  S.  W.  1098,  17  L.R.A.  633;  Moran 

Mo.  422,  6  S.  W.  74,  3  A  S.  R.  557;  v.  Pulhnan  Palace  Car  Co.,  134  Ma 
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depression  is  in  snch  close  proximity  to  that  highway  as  to  endanger 
the  safety  of  travelers  as  travelers  on  such  thoroughfare;  and  not  other- 
wise.** Nor  do  they  apply  to  excavations  near  streets  or  alleys  which 
exist  only  on  paper,  and  have  never  been  opened  for  public  use  or 
used  in  fact  as  streets  or  alleys.**  And  if  limited  by  their  terms  to  per- 
sons who  cause  such  excavations  to  be  made  they  do  not  apply  to  per- 
8ons  who  buy  property  with  such  an  excavation  upon  it.**  If  the 
owner  of  land  expressly  or  by  implication  invites  a  person  to  come 
upon  his  land,  be  is  responsible  to  such  person  if,  while  exercising 
ordinary  care,  he  is  injured  by  a  pit  or  snare  thereon,*  and  therefore 
it  has  been  held  that  one  who  makes  an  excavation  in  a  portion  of  his 
own  lands,  which  he  has  for  a  long  time  permitted  the  public  to  use 
as  a  part  of  the  adjoining  highway,  must  protect  the  same,  and  if  he 
fails  to  do  so  is  liable  to  a  traveler  who  falls  into  it  when  exercis- 
ing due  care.*  So  where  a  building  on  a  lot  burns  and  leaves  a  cistern 
under  it  open  and  in  dangerous  proximity  to  paths  across  the  lot,  which 
the  owner  has,  both  before  and  after  the  fire,  allowed  the  public  to  use 
as  a  highway,  and  the  owner  removes  all  guards  and  protection  from 
the  cistern,  he  is  liable  to  one  who,  using  reasonable  care,  strays  in  the 
dark  from  one  of  the  paths  and  is  injured  by  falling  into  it.*  The 
right  of  recovery  against  an  abutting  owner  for  failure  to  guard  a 
dangerous  place  on  his  premises  does  not  depend  upon  the  condition 
of  the  highway  itself,  and  the  plaintiff  must  show  that  the  place  was 
80  dangerous  to  travel  that  barriers  were  necessary  to  protect  the  public 
against  the  danger,  and  that  the  failure  of  the  defendant  to  erect  tliem 
caused  the  injury.  If  its  presence  adds  nothing  of  danger  to  travelers 
on  the  highway  who  themselves  exercise  ordinary  care,  then  the 
defendant  is  guilty  of  no  wrong,  and  is  not  responsible  for  the  injury.^ 
348.  Proximity  of  Dangerous  Place  to  Highway  as  Determining 
Liability. — ^As  a  general  rule,  the  duty  of  a  municipal  or  quasi  munic- 
ipal corporation  or  of  a  private  individual  to  guard  excavations  or  other 
dangerous  places,  and  the  resulting  liability  for  failure  to  do  so  exists 
only  when  they  are  substantially  adjoining  the  way,*  or  in  such  close 
proximity  thereto  as  to  be  dangerous,  under  ordinary  circumstances, 

641,  36  S.  W.  659,  56  A.  8.  R.  543,  Am.  Rep.  175  and  note.    And  see  gen- 

33  L.R.A.  755.  erally.  License;  Negligence. 

18.  Moran  v.  Pullman  Palace  Car  2.  Graves  v.  Thomas,  95  Ind.  361, 
Co.,  134  Mo.  64L  36  S.  W.  659,  56  48  Am.  Rep.  727;  Beck  v.  Carter,  68 
A.  S.  R.  543,  33  L.R.A.  755.  N.  Y.  283,  23  Am.  Rep.  175. 

19.  Hunter  ▼.  Weston,  111  Mo.  176,  3.  Lepnick  v.  Oaddis,  72  Miss.  200, 
19  S.  W.  1098,  17  L.R.A.  633.  16  So.  213,  48  A.  fi.  R.  647,  26  L.RA. 

20.  Moran  v.  Pallman  Palace  Car  686. 

Co.,  134  Mo.  641,  36  S.  W.  659,  56       4.  Strange  ▼.  Bodcaw  Lumber  Co., 
A.  S.  R.  643,  33  L.R.A.  755.  79  Ark.  490,  96  S.  W.  152,  116  A.  S. 

1.  Crogan  v.  Schiele,  53  Conn.  186,  R.  92. 
1  Atl.  899,  5  Atl.  673,  55  Am.  Rep.       6.  Beck  v.  Carter,  68  N.  Y.  283,  23 
88;  Beck  y.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175. 
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to  travelers  thereon  who  are  using  ordinary  care,*  or,  as  it  is  some- 
times stated,  where  they  are  so  located  that  a  person  walking  on  the 
highway  might,  by  jnaking  a  false  step,  or  being  affected  with  a 
sudden  giddiness  fall  into  it.'  No  definite  rule  can  be  laid  down  as 
to  how  far  a  dangerous  place  must  be  from  the  highway  in  order  to 
cease  to  be  in  close  proximity  to  it,  but  the  question  is  a  practical  one, 
to  be  determined  with  regard  to  the  circumstences  of  the  particular 
case,®  and  is  usually  one  for  the  jury.*  In  determining  whether  a 
defect  is  in  such  close  proximity  to  the  highway  as  to  render  traveling 
upon  it  unsafe,  that  proximity  must  be  considered  with  reference  to 
the  highway  "as  traveled  and  used  for  the  public  travel,"  rather  than 
as  located,**  and  whether  the  way  would  be  dangerous  to  a  traveler  so 
using  it  is  generally  regarded  as  the  proper  test  for  determining  the 
necessity  for  a  barrier  rather  than  the  distance  from  it  of  the  danger- 
ous object  or  place.**  As  a  rule  the  municipality  is  under  no  obliga- 
tion to  put  up  railings  or  barriers  to  prevent  travelers  from  leaving 
the  traveled  portion  of  the  highway,**  or  from  leaving  the  highway 
and  running  into  dangers  on  adjoining  property  where  the  way  itself 
is  safe,**  and  is  not  liable  to  a  person  who  so  leaves  the  highway  and 

6.  Beardsley  v.  Hartford,  60  Conn.  R.  685;  Clark  ▼.  Richmond,  83  Va. 
529,  47  Am.  Rep.  677;  Bassett  v.  St.  355,  5  S.  E.  369,  6  A.  S.  R.  281;  Klix 
Joseph,  53  Mo.  290, 14  Am.  Rep.  446;  v.  Nieman,  68  Wis.  271,  32  N.  W.  223, 
Overholt  v.  Vielhs,  93  Mo.  422,  6  S.  W.  60  Am.  Rep.  854. 

74,  3  A.  S.  R.  657 ;  Moran  v,  Pullman  8.  Barnes  v.  Chicopee,  138  Mass.  67, 

Palace  Car  Co.,  134  Mo.  641,  36  S.  52  Am.  Rep.  259;  Drew  v.  Sutton,  65 

W.  C59,  60  A.  S.  R.  643,  33  L.R.A.  Vt.  686,  45  Am.  Rep.  644. 

765;  Beck  v.  Carter,  68  N.  Y.  283,  23  9.  See  infra,  par.  428. 

Am.  Rep.  176  and  note;  Hubbell  v.  10.  Barnes  v.  Chicopee,  138  Mass. 

Yonkers,  104  N.  Y.  434, 10  N.  E.  858,  67,  52  Am.  Rep.  259. 

68   Am.   Rep.   522;   Mineral    City   v.  11.  Crogan  v.  Schiele,  63  Conn.  186, 

Gilbow,  81  Ohio  St.  263,  90  N.  E.  800,  1  Atl.  899,  6  Atl.  673,  55  Am.  Rep. 

25    L.R»A.(N.S.)     627;    Gramlich    v.  88;  Mineral  City  v.  Gilbow,  81  Ohio 

Wnrst,  86  Pa.  St.  74,  27  Am.  Rep.  St.  263,  90  N.  E.  800,  25  L.R.A.(N.S.) 

6.84;   Gillespie  v.  McGowan,  100  Pa.  627. 

St.  144,  45  Am.  Rep.  365;  Plymouth  Note:  79  Am.  Dee,  702. 

Tp.  V.  Graver,  125  Pa.  St.  24,  17  Atl.  12.  Flansburg  v.  Elbridge,  205  N. 

249,   11   A.    S.   R.   867;   Horstick   v.  Y.  423,  98  N.  E.  760,  41  L.R.A.(N.S.) 

Dunkle,  145  Pa.  St.  220,  23  Atl.  378,  646;  Hemdon  y.  Salt  Lake  City,  34 

27  A    S.  R.  685;  Drew  v.  Sutton,  65  Utah  65,  95  Pac.  646,  131  A.  S.  R. 

Vt.  686,  45  Am.  Rep.  644;  Klix  v.  827;  Blankenship  v.  King  County,  68 

Nieman,  68  Wis.  271,  32  N.  W.  223,  Wash.  84,  122  Pac.  616,  40  L.R.A. 

60  Am.  Rep.  854.                                   .  (N.S.)  182. 

Notes:  79  Am.  Dee.  702,  703;  20  13.  Sparhawk    v.    Salem,    1    Allen 

L.R.A-(N.S-)  592  et.seq.  (Mass.)  30,  79  Am.  Dec.  700  and  note; 

7.  Beck  V.  Carter,  68  N.  Y.  283,  23  Puller  v.  Orange,  122  Mass.  389,  23 
Am;  Rep.  175;  Gramlich  v.  Wurst,  Am.  Rep,  368;  Barnes  v.  Chicopee, 
86  Pa.  St.  74,  27  Am.  Rep.  684;  Gilles-  138  Mass.  67,  52  Am.  Rep.  259;  Shea 
pie  V.  McGowan,  100  Pa.  St.  144,  45  v.  Whitman,  197  Mass.  374,  83  N.  E. 
Am.  Rep.  365;  Horstick  v.  Dunkle,  1096,  20  L.R.A.(N.S.)  980;  Bell  v. 
145  Pa.  St.  220,  23  Atl.  378,  27  A.  S.  Wayne,.  123  Mich,  m,  82  N.  W.  215, 

426 


13  &.  C.  i;^  HiefiWATS  }  340 

ifl  in juied.^^  And  this  is  teue  even  thou^  these  is*  nothing  to  mark 
the  boundary  line  of  the  highway.^*  In  other ,  words,  barriers  are 
intended  to  make  the  passageway  safe,  and  not  to  mark  or  define  its 
limits  so  as  to  warn  travelers  not  to  drive  outside  of  them.^^  The 
mere  fact,  thereforo,  that  the  space  adjoining  the  highway  is  unsafe 
for  travel  is  not  enough  to  impose  such  liability,^'  and  none  exists 
either  on  the  part  of  the  municipality  ^®  or  the  owners  of  the  prem- 
ises,^* if,  in  order  to  reach  the  danger,  one.  must  become  an  intruder 
or  trespasser  On  the  premises  of  another.'^  A  full  discussion  of  the 
duties  and  liabilities  of  owners  of  property  upon  which  is  situated 
dangerous  machinery,  excavations  or  structures  of  such  character  as 
to  be  attractive  to  children,  will  be  found  elsewhere  in  this  work.^  ; 

Fall  of  Bmldings  or  of  Objects  Therefrom 

349.  Liability  of  Owner  Generally. — ^It  is  incumbent  upon  the 
pwner  of  a  building  adjoining  a  highway,  as  between  himself  and  the 
public,  to  exercise  at  least  reasonable  care  to  keep  the  same  safe^  and^ 
if  he  fails  to  do  so,  he  will  be  responsible  to  travelers  injured  by  th^. 
fall  of  the  building  or  any  part  of  it,^  or  of  objects  from  it,  into  the 
highway.*    Thus,  for  instance,  such  owner  has  been  held  liable  to  a 

81  A.  S.  R.  204,  48  L.R.A.  644;  Min-  17.  Doherty  v.  Ayer,  197  Mass.  241, 

eral  Citv  v.  Gilbow,  81  Ohio  St.  263,  83  N.  E.  677,  125  A.  S.  R.  355,  14 

90  N.  E.  800,  25  L.R.A. (N.S.)   627;  L.R.A. (N.S,)  816;  Shea  v.  Whitman, 

Scranton  v.  HiH,  102  Pa.  St.  378,  48  197   Mass.   374,  83  N.   E.  1096,  20 

Am.  Rep.  211;  Plytnouth  Tp.  v.  Qra-  LR.A.(N.S.)  980. 

ver,  125  Pa.  St.  24,  17  Atl.  249,  11  IS,  Clark  v.  Richmond,  83  Ya.  355, 

A.  S.  R.  867;  Chapman  v.  Cook,  10  5  S.  E.  369,  5  A.  S.  R.  281. 

R.  I.  304,  14  Am.  Rep.  686;  Drew  v.  19.  Gramlich  v.  Wurst,  86  Pa.  St. 

Sutton,  55  Vt;  586,  45  Am.  Rep.  644.  74,  27  Am.  Rep.  684;  Gillespie  v.  Me- 

Notes:  58  Am.  Rep.  526  et  seq.;  6  Gowan,  100  Pa.  St.  144,  45  Am.  Rep. 

ii.R.A.  605;  13  L.R.A.(N.S.)  1239  et  305;  Uorstick  v.  Dunkje,  145  Pa.  St. 

aeq.;  20  L.R.A.(N.S.)  595  et  seq.,  684  220,  23  Atl.  378,  27  A.  S.  R.  685; 

et  seq.  Kliz  v.  Nieman,  68  Wis.  271,  32  N.  W. 

14.  Hemphill    y.    Boston,    8    Cush.  ^3,  60  Am.  Rep.  854. 

(Mass.)  195,  54  Am.  Dec.  749;  Spar-  20.  Clark  v.  Richmond,  83  Va.  355, 

hawk  V.  Salem,  1  Allen  (Mass.)  30,  79  6  g.  E.  369,  6  A.  S.  R.  28L 

Am.   Dec.  700  and  note;   Barnes  v.  i,  See  Nbgugence. 

Chicopee,  138  Mass.  67,  52  Am.  Rep.  2.  Mitchell  v.  Brady,  124  Ky,  411, 

f^^L^'nn'l  ^*^^nT:  S^^S'.^kPo'?  ^  S.  W.  266,  124  A.  S.  R.  408j  IS 
St_263,  90  N.  E.  800,  25  L.R.A.(N.S.)   l.r.a.(N.S.)  751;  Gray  v.  Boston  Gas 

15   Dohertv  v  Aver  197  Mass  241    ^*^^*  ^^'^  ^^  ^^^'  ^^^'  ^^  ^^'  ^*P' 
83  N.  E    olri^"^!    S    R    1^5,  14  ^fi^nllen  v.^St.  John,  57  N.  Y.  567, 

L.R.A.(N.S.)  816;  Shea  v.  Whitman,  ^^-^5;  ?®P-  ^^0. 
197    Mass.   374,   83   N.   E.   1096,   20       3.  Waller  v.  Ross,  100  Mmn.  7,  110 

L.R.A.(N.S.)  980.  N.  W.  252,  117  A.  S.  rR.  661,  10  Ann. 

16.  Hemdon  v.  Salt  Lake  City,  34  Caa.   715,  12  L.R.A.(N.S.)    721   and 

Utah  65,  95  Pac.  646,  131  A.  S.  B.  note. 
827. 
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traveler  injured  by  the  fall  of  an  iron  pipe  attached  to  a  building 
which  is  permitted  to  get  out  of  repair,*  or  by  the  fall  of  a  brick  from 
the  dilapidated  wall  of  a  house.*  So,  too,  it  is  his  duty  to  keep  awnings 
which  he  erects  or  maintains  across  the  sidewalk  from  becoming  dan- 
gerous to  travelers,*  and  to  exercise  ordinary  care  to  see  that  they  are 
so  secured  and  managed  as  to  be  able  to  withstand  not  only  the  ordi- 
nary vicissitudes  of  the  weather,  but  the  force  of  winds  which  ex- 
perience has  shown  are  likely  to  occur  in  that  locality,  and  he  is 
liable  for  injuries  resulting  from  his  failure  to  do  so.'  Usually  the 
property  owner  is  not  regarded  as  an  insurer  of  the  safety  of  travelers,* 
and  is  held  liable  only  where  negligence  on  his  part  is  shown,*  and 
is  relieved  of  responsibility  if  he  exercises  due  care.  In  some  juris- 
dictions, however,  he  is  deemed  to  be  an  insurer,  and  hence  responsible 
notwithstanding  the  exercise  of  due  care,'*  especially  where  he  acts 
in  violation  of  law.''  Thus  it  has  been  held  that  one  not  acting  under 
legislative  authority  maintains  an  awning  over  a  public  sidewalk  at 
his  peril,  and  a  traveler  injured  thereby  who  is  himself  free  from 
blame  may  hold  the  owner  of  the  awning  liable  for  the  injury,  regard- 
less of  the  question  of  negligence  in  its  construction  and  maiu- 
tenance ;  ^*  and  also  that  one  who  suspends  a  sign  over  a  street  in  vio- 
lation of  a  municipal  ordinance  is  liable  for  injuries  to  adjoining  prop- 
erty resulting  from  its  being  blown  down,  notwithstanding  due  care 
was  exercised  in  constructing  and  fastening  it.'*  Usually,  the  owner 
cannot  escape  liability  because  he  did  not  in  fact  know  that  the  build- 
ing was  unsafe,'*  and  is  liable  regardless  of  whether  the  unsafe  con- 
dition was  caused  by  himself  or  another.  Thus  the  owner  of  a  build- 
ing to  the  chimney  of  which  a  gas  company  has,  without  the  owner's 
consent,  so  affixed  a  wire  as  to  render  the  chimney  unsafe,  and  ulti- 
mately to  cause  its  fall  upon  a  passer-by,  may  be  liable  for  the  damage 

4.  Mitchell  ▼.  Brady,  124  Ey.  411,  9.  Waller  t.  Ross,  100  Minn.  7,  110 
99  S.  W.  266,  124  A.  S.  R.  408,  13  N.  W.  252,  117  A.  8.  R.  661,  10  Ann. 
L.R.A.(N.S.)  761.  Cas.  715  and  note,  12  L.RJl.(N.S.) 

5.  Murray  v.  McShane,  52  Md.  217,  721  and  note;  Mullen  v.  St  John,  57 
36  Am.  Rep.  367.  N.   Y.   667,   15  Am.  Rep.  530;   Mo- 

6.  Potter  V.  Rorabaugh- Wiley  Dry  Crorey  ▼.  Thomas,  109  Va.  373,  63  S. 
Goods  Co.,  83  Kan.  712,  112  Pac.  613,  E.  1011,  17  Ann.  Cas.  373. 

32  L.R.A.(N.S.)  45;  Milford  v.  Hoi-  Note:  24  L.R.A.(N.S.)  139  et  seq. 

brook,  9  Allen  (Mass.)  17,  85  Am.  Dee.  10.  Waller  v.   Ross,   100   Minn.  7, 

735;  Waller  v.  Ross,  100  Minn.  7,  110  110  N.  W.  262,  117  A.  S.  R.  661, 

N.  W..252,  117  A.  S.  R.  661,  10  Ann.  10  Ann.   Cas.  715,  12  L.R.A.(N.S.) 

Cas.   715,  12  L.R.A.(N.S.)    721  and  721  and  note,  citing  cases  to  this  effect 

note.  11.  Note:  10  Ann.  Cas.  718. 

7.  McCrorey  ▼.  Thomas,  109  Va.  373,  12.  McCrorey  v.  Garrett,  109  Va. 
63  S.  E.  1011,  17  Ann.  Cas.  373.  645,  64  S.  E.  978,  24  L.R.A.(N.S.) 

8-  Waller  v.  Ross,  100  Minn.  7,  110  139. 
N.  W.  252, 117  A.  S.  R.  661,  10  Ann.       13.  Salisbury  ▼.  Herehenroder,  106 
Cas.  716  and  note,  12  L.R.A.(N.S.)    Mass.  458,  8  Am.  Rep.  354. 
712  and  note.  14.  See  supra,  par.  264. 
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80  caused.^*    In  detennining  the  question  of  negligence  of  the  prop- 
erty owner,  the  doctrine  of  res  ipsa  loquitur  is  often  applied.** 

350.  Fall  of  Ice  and  Snow. — ^An  abutting  owner  may  be  liable  to 
pedestrians  who  are  injured  by  the  fall  of  ice  from  defective  con- 
ductor pipes  on  his  building  onto  the  adjoining  sidewalk  or  street,*' 
and  in  some  jurisdictions,  such  owner  who  erects  a  building  with  a 
roof  so  constructed  that  ice  and  snow  collecting  on  it  naturally  fall 
upon  the  sidewalk,  is  held  liable,  without  other  proof  of  negligence, 
to  a  pedestrian  who  is  injured  by  ice  and  snow  so  falling.**  The  gist 
of  the  negligence,  in  such  case,  consists,  not  in  the  management  of 
the  roof,  but  in  its  improper  and  unsafe  construction,  and  hence  it  is 
no  defense  that  the  owner  exercised  all  the  care  he  could  to  remove 
the  snow  and  ice  therefrom,**  and  that  the  inconvenience  complained 
of  is  one  which,  with  such  a  roof,  nothing  could  prevent  or  guard 
against.^  Moreover,  if  the  building  is  so  near  the  street  that  ice  or 
snow  will  so  fall  from  it,  in  the  ordinary  course  of  things,  as  to 
endanger  trave^rs  thereon,  it  has  been  declared  that  the  owner  is  lia- 
ble for  injuries  thereby  caused,  although  the  building  is  of  no  unusual 
construction.*  And  his  conduct  under  such  circumstances  is  not  the 
less  properly  described  as  careless  and  negligent  because  a  portion  of 
the  roof  extends  over  the  highway,  and  such  conduct  b  therefore  also 
distinctly  wrongful.*  Some  courts,  however,  take  the  view  that  the 
mere  fact  that  the  building  is  so  constructed  that  snow  and  ice  may 
accumulate  upon  the  roof  and  fall  into  the  street  does  not  make  the 
owner  absolutely  liable  to  a  traveler  who  is  injured  by  the  fall,  but 
that  to  impose  such  liability  some  negligence  or  want  of  due  care  on 
his  part  in  the  construction,  or  management  of  the  building  must  be 
shown.  But  even  where  this  rule  obtains,  it  has  been  held  that  proof 
of  negligence  is  not  necessary  if  tlie  roof  is  so  constructed  as  to  over- 
hang the  street,  and  is,  therefore,  a  nuisance.* 

15.  Gray  ▼.  Boston  G&s  Light  Co.,  19.  Hannem  ▼.  Pence,  40  Minn.  127, 
114  Mass.  149,  ID  Am.  Rep.  324.  41  N.  W.  667,  12  A.  S.  R.  717. 

16.  See  infra,  par.  362.  20.  Shipley  v.  Fifty  Associates,  106 

17.  Brewer  v.   Farnam,  208  Mass.  Mass.  194,  8  Am.  Rep.  318. 

448,  94  N.  E.  696,  50  L.R.A.(N.S.)       i.  Shipley  v.  Fifty  Associates,  106 

?i   oi  •  1  TP-P*     A        •  *      1A1    ^^^'  ^H  8  Am.  Rep.  318;  Smethurst 

If  «  o^l^fc^p^'^  iT'i'oA^i^f  co^  ^-  ^^rt^°  Square  Ind.  Cong.  Church, 

STs'^im'  ^^p.^3T8^,'fi^^^^  I'V.^iWl  l.^'  ^''  ''  ^' 

Barton  Square  Ind.  Cong.  Church,  148  ^'o   c     /u    ^'^^'\^;^'    ^ 

Mass.  261,  19  N.  E.  387,  12  A.  S.  R.  •  2.  Sinethurst  y.  Barton  Square  Ind. 

550,  2  L.RA.  695;  Coman  v.  Allies,  Cong.  Church,  148  Mass.  2C1,  19  N. 

398  Mass.  99,  83  N.  E.  1097, 14  L.K.A.  E.  387,  12  A.  S.  R.  660,  2  L.R.A.  695. 

(N.S.)    960;    Hannem   v.    Pence,   40  8.  Garland  v.  Towne,  65  N.  H.  55, 

Minn.  127,  41  N.  W.  657,  12  A.  S.  R.  20  Am.  Rep.  164. 
717. 
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,  i%\.  Articles  Thrown  from  Windows. — Generally,  the  occupant  of 
a  building  is  not  bound  at  his  peril,  to  prevent  injuries  to  passers- 
by  cts  a'  result  of  the  throwing  of  articles  out  of  a  window  of  such 
building,  but  is  only  bound  to  exercise  due  care  to  prevent  them, 
and  hence  is  not  liable  for  injury  to  one  passing  upon  an  adjoin- 
ing public  way  merely  because  something  is  thrown  upon  him  from 
one  of  the  windows  of  the  building,  without  anything  to  show  that 
he,  or  any  of  his  servants,  were  in  fault.*  If,  however,  he,  or  his 
serv^t  acting  for  him,  was  guilty  of  negligence  it  naturally  follow^ 
that  he  is  liable  for  any  injury  that  may  result.  The  question  of 
liability  in  such  cases  is  often  one  of  master  and  servant,  the  lia- 
\)ility  of  the  master  depending  upon  the  fact  whether  or  not  the 
servant  was  acting  within  the  scope  of  his  employment.'  The  doc- 
trine of  res  ipsa  loquitur  is  sometimes  applied  under  such  circum^ 
stances.* 

352.  Buildings  is  Course  of  Constntction. — ^An  ordinance  requir- 
ing any  owiier  or  contractor  constructing  any  building  abuttino:  on 
a  sidewalk  to  build  a  roofed  passageway  in  front  q^  the  building, 
after  the  completion  of  the  first  story,  is  reasonable  and  vol  id,  ^  and 
noncompliance  therewith  renders  such  owner  or  contractor  liable  for 
injuries  occurring  by  reason  of  such  failure,  or  which  would  not 
have  occurred  had  such  duty  been  performed.®  Nor  can  the  owner 
escape  liability  under  such  circumstances  on  the  ground  that  th^ 
work  is  being  done  by  an  independent  contractor.*  Such  an  ordi- 
nance is  intended  to  protect  persons  on  the  walk  against  substances 
falling  from  the  building  while  work  is  in  progress  there,  whether 
directly  from  the  face  of  the  building  or  hurled  from  inside  it,  and 
4bat  during  all  hours,  at  least,  while  work  on  the  building  is  in 
progress.  Moreover,  if  not  limited  by  its  terms,  it  is  for  the  pro- 
tection of.  all  persons  lawfully  on  the  walk,  even  though  they  are 
not  pedestrians  in  the^  ordinary  sense  of  the  terms.^*  It  has  been 
held  that  one  who  undertakes  to  construct  the  iron  work  in  a  build- 
ing, which  is  an  integral  and  substantial  part  thereof,  consisting  of 
iron  girders,  beams,  and  floor  joists  set  in  the  walls,  is  a  contractor 
within  the  meaning  of  such  an. ordinance.^* 

4.  Carl  ▼.  Young,  103  Me.  100,  68  45  L.R.A.(N.S.)  650;  Smith  v.  Mil- 
Atl.  593,  125  A.  S.  R.  290,  14  L.R.A.  waukee  Builders',  etc.,  Exchange,  91 
(N.S.)  425  and  note.  Wis.  360,  64  N.  W.  1041,  51  A.  S.  B. 

5.  Note:    14   L.R.A.(N.S.)    426   et  912,  30  L.R.A.  504. 

seq.  9.  See  supra,  par.  273  et  seq. 

6.  See  infra,  par.  362.  .     10.  Ward  v.  Ely-Walker  Dry  Goods 

7.  Smith  V.  Milwaukee  Builders',  Bldg.  Co.,  248  Mo.  348, 154  S.  W.  478, 
etc.,  Exchange,  91  Wis.  360,  64  N.  W.  45  L.R.A.(N.S.)  550. 

1041,  51  A.  S.  R.  912,  30  L.R.A.  504.       11.  Smith   v.   Milwaukee   Builders', 

8.  Ward  v.  Ely-Walker  Dry  Goods  etc.,  Evchange,  91  Wis.  360,  64  N.  W. 
Bldg.  Co.,  248  Mo.  348, 154  S.  W.  478,   1041,  51  A.  S.  R.  912,  30  L.R.A.  504. 
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353.  Linbllity  of  Munlcipaiity.— There  are  numerotia'  authorities 
to  the  effect  that  a  municipality  is  liable  for  injuries  to  travelers  result- 
ing from  the  fall  of  buildings  or  parts  of  buildings  on  private  prop- 
erty adjoining  the  street  or  highway  or  the  fall  of  objects  therefrom/* 
either  because  of  its  duty  to  keep  the  streets  in  repair,  and  in  a  reason- 
ably safe  condition  for  travel,**  or  on  the  ground  of  nuisance.**  Thus, 
for  instance,  it  may  be  liable  for  injuries  resulting  from  the  fall  of 
a  sign  overhanging  the  sidewalk,**  or  for  an  injury  to  a  pedestrian 
who  strikes  his  head  on  such  a  sign,**  even  though  there  is  no  ordi- 
nance prohibiting  the  erection  of  such  signs.*'  So  municipalities 
have  frequently  been  held  liable  for  injuries  resulting  from  unsafe 
awnings,**  or  cornices  extending  over  streets  or  sidewalks,**  even  in 
the  absence  of  an  ordinance  prohibiting  or  providing  for  the  abate- 
ment of  such  nuisances.**  The  same  rule  has  been  applied  in  the 
case  of  billboards  on  adjoining  property,*  and  it  has  been  held  that 
a  ruinous  brick  wall  on  private  property,  dangerously  near  a  street, 
and  which  is  insecure  and  liable  to  fall  is  a  nuisance  which  should 
be  removed  by  the  municipality,  and  that  if  it  fails  to  do  so  it  will 
be  liable  for  resulting  damages  to  a  traveler  who  is  injured  by  its 
fall.*  Such  a  wall  left  standing  after  the  burning  of  the  building, 
if  it  is  strong  and  solid,  may  be  permitted  to  stand  by  the  city  authori- 
ties, however,  and  if  it  is  thrown  down  by  a  tempest  or  other  act 
of  God,  and  injures  a  person,  they  will  not  be  liable  to  him.*  So 
it  has  been  held  that  a  municipal  corporation  which  grants  a  permit 
to  construct  a  wall  so  near  a  sidewalk  that,  if  it  falls  or  materials 
or  tools  fall  from  it,  persons  on  the  walk  are  likely  to  be  injured, 
is  bound  to  place  barriers  or  other  contrivances  to  prevent  injury 
to  passers-by.*  Some  courts,  howisver,  hold  that  a  municipality  is 
not  required  to  protect  a  traveler  against  dangers  v^hich  result  entirely 

12.  Notes:  12  L.R.A.(N.S.)  723  et  ;077  and  tlote^            ' 

aeq.;  19  L.RJl.(N.S.)  517  et  seq.;  20  18.  Bohen  v.  Waseea,  32  Miim.  17fS, 

L.R.A.(N.S.)  eSl  et  seq.  19  N.  W.  730,  50  Rep.  664. 

'    13.  Purcell  v.  Stubblefield,  41  Okla.  Note:  20  L.R.A.(N.S.)  645. 

562,  139  Pae.  290,  51  L.R.A.(N.S.)  19.  Grove  v.   Ft.   Wayne,  45  Ind. 

1077;  Rowe  v.  Richards,  32  8.  D.  66,  429,  15  Am.  Rep.  26)3. 

142  N.  W.  664,  L,R.A.1915B  1069.  20.  Bohen  v.  Waseca,  32  Minn.  176, 

•    Notes:  12  L.R.A.(N.8.)  723  et  seq.;  19  N.  W.  730,  50  Am.  Rep.  564. 

19  L.R.A.(N'.S.)  517  et  seq.  1.  Langan  v.  Atchison,  35  Kan.  318, 

14.  Grove  ▼.  Pt.   Wayne,  45  Ind.  "11  Pac.  38,  57  Am.  Rep.  165. 
429,  15  Am.  Rep.  262.  Note:  20  L.R.A.(N.S.)  647. 

Note:  12  L.R.A.(N.S.)  723  et  seq.       2.  Parker  v.  Macon,  39  Oa.  725,  99 

15.  Purcell  v.' StubblefieM,  41  Okla.  Am.  Dec.  486;  Kiley  v.  Kansas,  69 
662,  139  Pac.  290,  51  L.R.A.(N.S.)  Mo.  102,  33  Am.  Rep.  491,  87  Mo. 
1077.  103,  56  Am.  Rep.  443  and  note. 

Note:  20  L.R.A.(N.S.)  646  et  seq.  3.  Parker  v.  Macon,  39  Ga.  725,  99 

16.  Note:  51  L.R.A.(N.S.)  1078.  Am.  Dec.  486. 

17.  Purcell  v.  Stubbiefield,  41  Okla.  4.  Rowe  v.  Richards,  32  S.  D.  66, 
562,  139  Pae.  290,  51  L.R.A.(N.6.)  142  N.  W.  664»  Lil.A.1915£  1069. 
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from  the  use  made  of  abutting  premises  by  their  owners,  and  which 
cannot  be  avoided  by  barriers  or  some  other  effective  mode  of  con- 
struction of  the  highway,  and  that  a  traveler  who  is  injured  by 
the  negligence  of  such  an  owner  must  look  to  him  for  redress  where 
such  negligence  has  been  confined  to  private  premises  and  has  not  pre- 
viously affected  the  physical  condition  of  the  highway  in  such  a 
way  as  to  give  notice  and  require  action  by  the  officials  of  the  city.* 
In  accordance  with  this  view,  it  has  been  held  that  a  city  is  not 
liable  for  injuries  occasioned  by  the  fall  of  a  sign  projecting  from 
an  adjoining  building  over  the  sidewalk,*  or  of  a  show  board  or  bill 
board  erected  upon  land  adjacent  to  the  highway,'  or  by  the  fall 
of  a  weight  insecurely  suspended  over  the  street* 

Lighting  Hightvays 

354.  Duty  of  Municipality  to  Light — In  the  absence  of  a  statu- 
tory or  charter  provision  to  the  contrary,  it  is  generally  held  that  a 
municipality  is  under  no  duty  to  light  its  streets,  even  though  it  is 
given  the  power  to  do  so,  and  hence  that  its  failure  to  light  them 
is  not  actionable  negligence  and  will  not  render  it  liable  in  damages 
to  a  traveler  who  is  injured  solely  by  reason  thereof.*  A  duty  to 
light,  and  consequent  liability  for  failure  to  do  so,  may,  however, 
arise  from  some  peculiar  condition  rendering  lighting  necessai'y  in 
order  to  make  the  streets  safe  for  travel.^*  The  presence  of  tempo- 
rary obstructions  and  hindrances,^^  or  permanent  conditions,  may  be 

5.  Temby  ▼•  Ishpenning,  140  Mich.  (N.S.)  229;  Sparhawk  v.  Salem,  1  Al- 
146,  103  N.  W.  588,  112  A.  S.  R.  392,  len  (Moss.)  30,  79  Aor.  Dec.  700  and 
69  L.R.A.  618.  note;  Randall  v.  Eastern  R.  Co.,  106 

6.  Jones  v.  Boston,  104  Mass.  75,  6  Mass.  276,  8  Am.  Rep.  327;  Spillane 
Am.  Dec.  194.  v.  Fitchbuiig:,  177  Maaa.  87,  58  N.  B. 

Note:  20  L.R.A.(N.S.)  647,  648.  176, 83  A.  S.  R.  262;  Dickinson  v.  Bos- 

7.  Temby  v.  Ishpeming,  140  Mirh.  ton,  188  Mass.  595,  75  N.  £.  68,  1 
146,  103  N.  W.  588,  U2  A.  S.  R.  392,  L.R.A.(N.S.)  664;  White  v.  New 
69  L.R.A.  618;  Taylor  v.  Peckham,  8  Bern,  146  N.  C.  447,  59  S.  B.  992, 125 
R.  I.  349,  91  Am.  Dec  235,  5  Am.  A.  S.  R.  476,  13  L.R.A.(N.S.)  1166 
Rep.  578.  and  note;  Monongahela  v.  Fischer,  HI 

Note:  20  L.R.A.(N.S.)  647.  Pa.  St.  9,  2  Atl.  87,  56  Am.  Rep.  241; 

8.  Hcwison  v.  New  Haven,  34  Conn.  Herndon  v.  Salt  Lake  City,  34  Utah 
136,  91  Am.  Dec.  718  and  note.  65,  95  Pae.  646,  131  A.  S.  R.  827; 

9.  Daytona  v.  Edson,  46  Fla.  463,  34-  Slaughter  ▼.  Huntington,  64  W.  Va. 
So.  954,  4  Ann.  Caa.  1000  and  note;  237,  61  S.  £.  155,  16  LJiA.(N.S.) 
Williams  v.  Washington,  142  Ga.  2S1,  459. 

82  S.  E.  656,  L.R.A.1915A  325  and  Notes:  11  A.  S.  R.  143;  103  A.  S.  R. 

note;  Freeport  v.  Isbell,  83  111.  440,  272,  273;  20  L.R.A.(N.S.)  686  et  seq.; 

25  Am.  Rep.  407;  Blain  v.  Montezu-  Ann.  Gas.  1913C  533. 

ma,  150  la.  141,  129  N.  W.  808,  Ann.  10.  Blain  v.  Montezuma,  150  la.  141, 

Gas.  1912D  430  and  note,  32  L.R.A.  129  N.  W.  808,  Ann.  Gas.  1912D  430, 

(N.S.)  542;  Gee  v.  Hopkinsville,  154  32  L.R.A.(N.S.)  542. 

Ky.   263,  157  S.  W.  30,  46  L.R.A.  11.  See  infra,  par.  356  et  aeq. 
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such  that  an  absence  of  lightB  at  the  particular  locality  would  import 
negligence.^'  It  has  also  been  held  in  a  number  of  cases,  that  the 
fact  that  a  defective  street  or  highway  is  not  lighted  is  material  evi- 
dence on  the  question  of  negligence,^'  contributory  negligence,'^  and 
notice.**  There  is,  however,  authority  to  the  effect  that  proof  of  a 
failure  to  exercise  the  power  to  light  is  inadmissible  on  the  issue  of 
the  municipality's  negligence.** 

355.  Character  and  SufSciency  of  Lights. — ^W^hile  there  is  some 
apparent  conflict  in  the  authorities  as  to  the  duty  and  corresponding 
liability  of  the  city  where  it  undertakes  to  light  its  streets,  but  does 
not  light  them  suifficiently  to  give  notice  to  travelers  of  conditions 
that  would  not  be  unsafe  or  dangerous  in  the  daytime,  but  that  might 
be  dangerous  at  night,  it  has  been  said  that  this  is  due  to  the  fact 
that  the  cases  holding  the  city  to  the  duty  of  furnishing  adequate 
lights  arose  when  the  injury  complained  of  wa»  caused  by  some  defect 
or  unsafe  place  in  the  street  that  could  have  been  avoided  if  the 
street  had  been  properly  lighted,  rather  than  the  failure  to  furnish 
sufficient  lights  when  the  streets  as  constructed  were  in  reasonably 
safe  condition  for  public  travel.*^  It  is  generally  held  that  where 
there  are  no  defects  or  unsafe  places  in  the  streets,  and  they  are  in 
a  reasonably  safe  condition  for  public  travel,  the  city  has  a  broad 
discretion  as  to  the  number  and  character  of  the  lights  that  it  will 
establish,  with  the  exercise  of  which  the  courts  will  not  interfere,'* 
and  that  the  municipality  cannot  be  made  liable  in  damages  for  the 
failure  to  furnish  such  number  and  quality  of  lights  as  would  better 
illuminate  the  streets  than  those  provided.**    Similarly  the  fact  that 

12.  White  T.  New  Bern,  146  N.  C.  325;  Gee  ▼.  Hoplcinsville,  154  Ky.  203, 
447,  59  S.  E.  992, 125  A.  S.  R.  47G,  13  157  S.  W.  30,  46  L.R.A.(N.S.)  229. 
L.R.A.(N.S.)  1166  and  note.  Notes:  13  L.R.A.(N.S.)  1167  et  seq.; 

Note:  Ann.  Cas.  1913C  533.  20  L.R.A.(N.S.)  686  ct  seq. 

18.  Williams  T.  Washington,  142  18.  Wolff  v.  District  of  Colnmbia, 
Oa.  281,  82  S.  E.  656,  L.R.A.1915A  21  App.  Cas.  (D.  C.)  464,  69  LR.A. 
325;  JefTerson  v.  Chapman,  127  111.  83,  affirmed  196  U.  S.  152,  25  S.  Ct. 
438,  20  N.  E.  33,  11  A.  S.  R.  136  and  198,  49  U.  S.  {L.  ed.)  426,  1  Ann. 
note;  White  v.  New  Bern,  146  N.  C.  Cas.  967;  Wiih'ams  v.  Washincjton,  142 
447,  59  S.  E.  992,  125  A.  S.  R.  476,  Ga.  281,  82  S.  E.  656,  L.R.A.J915A 
13  L.R.A.(N.S.)  1166.  325  and  note:   Blain   v.   Montezuma, 

Notes:  20  L.R.A.(N.S.)  687  ct  seq.;  150  la.  141,  120  N.  W.  808,  Ann.  Cns. 
4  Ann.  Cas.  1001;  Ann.  Cas.  1912D  1912D  430  and  note,  32  L.R.A.(N.S.) 
433.  642;  Gee  v.  Hopkinsville,  154  Ky.  2fi3, 

14.  Notes:  20  L.R.A.(N.S.)  687  et  157  S  W.  30,  46  L.R.A.(N.S.)  229; 
Beq.;  L.R*A^915A  326;  4  Ann.  Cas.  White  v.  New  Bern,  146  N.  C.  447.  59 
1001.  S.  E.  992,  125  A.  S.  R.  476, 13  L.R.A. 

16.  Pettengill  ▼.  Yonkers,  n6  N.  Y.    (N.S.)  1366  and  note. 
658,  22  N.  E.  1095,  15  A.  S.  R.  442.  19.  Wolff  v.  District  of  Colnmhia, 

16.  Preeport  v.  Isbell,  83  IlL  440,  21  App.  Cas.  (D.  C.)  464,  60  L.R.A. 
25  Am.  Rep.  407.  83,  affirmed  19G  U.  S.  152,  25  S.  Ct 

17.  Williams  v.  Washinprton,  142  108,  49  U.  S.  (L.  ed.)  426, 1  Ann.  Cap. 
Ga.  281,  82  S.  E.  656,  L.R.A.1915A   967;    Williams    v.    Washington,    142 
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established  lights  are"  defective  is  not,  of  itself,  ne^igenoe  Which  will 
render  a  municipality  liable  for  injuries  to  a  traveler  on  the  highway, 
if,  notwithstanding  ^uch  defect  the  highway  is  reasonably  safe,  though 
tljeir  absence  may  be  shown  on  the  question  of  negligence.**  In 
any  event  the  municipality  cannot  be  required  to  do  more  than  fur- 
nish such  lights  as  may  be  necessary  to  light  reasonably  well  the  char- 
acter of  streets  that  it  has  constructed,  and  does  its  full  duty  when 
it  provides  sufficient  lights  to  make  them  reasonably  safe  for  public 
travel,  and  it  is  not  required  to  furnish  such  a  number  of  lights  as 
might  be  required  to  make  safe  that  character  of  street  that  it  was 
under  no  duty  to  construct  or  maintain.*  Pursuant  to  the  foregoing 
rules  it  has  been  held  that  a  municipal  corporation  is  not  liable  for 
injuries  caused  to  a  traveler  by  falling  over  a  horse  block  on  the 
sidewalk  because  sufficient  light  is  not  maintained  near  it  to  render 
it  visible  to  passers-by,^  nor  for  the  death  of  a  traveler  who  is  drowned 
at  a  ford  in  the  darkness  because  of  the  swollen  condition  of  the 
stream,  though  it  has  undertaken  to  light  its  streets  and  has  failed 
to  place  a  light  there,  if  the  ford  was  safe  for  travel  under  ordinary 
circumstances.'  It  has  also  been  held  that  the  fact  that  a  light  situ- 
ated near  an  obstruction  was  not  burning  when  the  accident  occurred 
is  not  evidence  of  negligence  on  the  part  of  the  municipality,  though 
it  may  be  considered  by  the  jury  as  tending  to  show  why  the  injured 
person  did  not  avoid  the  obstruction.^  Nor  does  the  mere  fact  that 
there  was  no  light  at  the  place  where  the  accident  occurred  necessa- 
rily show  negligence  on  the  part  of  the  municipality,  even  if  there 
should  have  been  one,  since  its  absence  might  be  accounted  for  in 
many  ways  entirely  consistent  with  freedom  from  legal  negligence.* 
In  Ek)me  jurisdictions,  however,  the  rule  obtains  that  tehere  a  city 
assumes  and  exercises  the  right  and  duty  to  keep  its  streets  and  side- 
walks properly  and  adequately  lighted,  it  will  be  liable  for  any  injury 
that  may  result  from  the  negligent  manner  in  which  it  performs 
the  duty.*    And  it  has  been  held  that  permitting  an  electric  light 

Oa.  281,  82  S.  E.  656,  L.R.A.  1915A  App.  Cas.  (D.  C.)  464,  69  L.R.A.  83» 
325;  Blain  v.  Montezuma,  150  la.  141,  affirmed  196  U.  S.  152,  25  S.  Ct  198, 
129  N.  W.  808,  Ann.  Cas.  1912D  430  49  U.  S.  (L.  ed.)  426, 1  Ann.  Cas.  967. 
and  note,  32  L.R.A.(N.S.)  542;  Qee  ▼.  8.  Gee  v.  Hopkinsville,  154  Ky.  263, 
Hopkinsviile,  154  Ky.  263,  157  S.  W.  >57  S.  W.  30,  46  L.RA..(N.S.)  229.. 

30,  46  L.R.A.(N.S.)  229;  White  ▼.  ,J-  ?f"P^^"  ^•.£**^"l*^^J^^'  ^^  ^^• 
New  Bern,  146  N.  C.  447,  69  S.  E.  j^S,  144  S.  W,  408,  39  L.R.A.(N.S.) 

SStf.'"'  ''''  ''  L.RA.(N.S.)  4^J;  ^,^^^^,^  ^  g.^^^  ^  g  ^ 

''22."whHrv.  New  Bern,  146  N.  C.  ff,^  ^f'  ^«^>  ''  ^-  S.  R.  760, 19 

?f ;  i^  h^'J?^-:.l?  ^'  ^'  ^'  ^'^^'  ^'  Cihica^  ▼.  Powers,  42  HL  169,  89 

13  L.K.A.(N.S.)  1166.  j|^ni.  Deo.  418  and  note. 

1.  Gee  V.  Hopkinsviile,  154  Ky.  263,  Notes:    13    L.R.A.(N.S.)    1167    et 
157  S.  W.  30,  46  L.R.A.(N.S.)  229.  seq.;   20   L.R.A.(N.S.)    686  et  aea.i 

2.  Wolff  V.  District  of  Columbia,  21  Ann.  Cas.  1912D  433. 
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^  ^e  placed  in  such  a  manner  that  the  shadow  cast  hy  the  snpport- 
J^S  pole  conceals  an  opening  in  a  cross-walk  may  amount  to  negii- 

^uty  to  Quard  Dangerous  Places  within  Limits  of  Highway 

^     356,  Duty  and  Liability  of  Municipality  in  General. — ^It  is  gen- 

t^^y  held  to  be  the  duty  of  a  municipality  to  exercise  ordinary  care 

^    ^am  travelers  of  defects,  obstructions  and  unsafe  places  in  its 

w  ^eto  and  highways,  by  barriers,  lights,  or  other  means,  which  are 

/j^'^nably  sufiBcient  for  that  purpose,  and  that  if  it  fails  to  do  so, 

^  ^IIl     be  liable  to  any  person  injured  by  reason  of  such  failure.^ 

^P^^^icklly  is  it  the  duty  of  the  municipality  to  give  such  warning 

-.    tJjt^     nighttime.*    This  rule  is  often  applied  in  the  case  of  excava- 

^^^^^■-^^   holes/*  or  obstructions  in  a  street  or  sidewalk/*  or  where 

me  v.  Seattle,  30  Wash.  65,  70  S.   W.   932,  Ann.   Cas.   1914B   164; 

),  67  L.R.A.  253.  Lowell   v.    Boston,   etc.,    R.    Co.,    23 

^misville  V.  Lenehan,  149   Ky.  Pick.    (Mass.)   24,  34  Am.  Dec.  33; 

~3  8.  W.  932,  Ann.  Cas.  1914B  Russell  v.  Columbia,  74  Mo.  480,  41 

«  V.  Hopkinsville,  154  Ky.  263,  Am.  Rep.  .325;  Lloyd  v.  New  York, 

W.  30;  46  L.R.A.(N.S.)  229;  5  N.  Y.  369,  65  Am.  Dec  347;  Buffalo 

V.  New  York,  208  N.  Y.  77,  v.  Holloway,  7  N.  Y.  493,  57  Am.  Dec. 

E.  691,  46  L.R.A.(N.S.)  462;  550;  Wilson  v.  Troy,  135  N.  Y.  96,  32 

T.  New  Bern,  146  N.  C.  447,  59  N.  E.  44,  31  A.  S.  R.  817,  18  L.R.A. 

92, 125  A.  S.  R.  476, 13  L.R.A.  449;  Deming  v.  Terminal  Rv.,  169  N. 

1160  and  note;  De  Long  v.  Y.  1,  61  N.  E.  983,  88  A.  S.  R.  521; 

:ana  City  (Okla.)  148  Pac.  701,  Sutton  v.  Snohomish,  11  Wash.  24,  39 

~1915E  597;  McKim  v.  Philadel-  Pac.  273,  48  A.  S.  R.  847;  Drake  v. 

17  Pa.  St.  243,  66  All.  340,  19  Seattle,  30  Wash.  81,  70  Pac.  231,  94 

--  <N.S.)  506  and  note;  Hemdon  A.  S.  R.  844;  Wilson  v.  Wheeling,  19 

Lake  City,  34  Utah  65,  95  Pac  W.  Va.  323,  42  Am.  Rep.  780;  Town- 

1  A.  S.  B.  827.  ley  v.  Huntington,  68  W.  V*.  574,  70 

b:  58  Am.  Rep.  528  et  seq.;  103   S.  E.  368,  34  L.R.A.(N.S.)  118. 

R.  273,  274,  287  et  seq.;  20       Notes:  86  Am.  Dec.  348;  58  Am. 

^(N.S.)  597,  604  et  seq.  Rep.  528  et  seq.;  19  L.R.A.(N.S.)  513 

^     ^^J^all  V.  Manson,  99  la.  698,  68  et  seq.;  20  LJi.A.(N.8.)  629,  678  et 

^\   vsr.,922,  34  L.R.A.  207;  Olathe  v.  seq. 

'^^a^«,  4S.Kan.  435,  29  Pac*  754,  30       11.  Bradford  v.  Anniston,  92  Ala. 

^-  S,  R.  308;  Kansas  City  v.  McDon-  349,  8  So.  683,  25  A.  S.  R.  60  and 

^^^,    60   Kan.  481,  57   Pac  123,  45  note ;  Louisville  v.  Lenehan,  149  Ky. 

X-.B..A.  429;  Robertson  v.  Paducah,  146  537,  149  S.  W.  932,  Ann.  Cas.  1914B 

:"Ky.  188,  142  8.  W.  ,370,  40  L.R.A.  164. 

(K.S.)  1153;  Gee  v.  Hopkinsville,  154       Notes:  103  A.  S.  R.  273,  274;  20 

Ky.  263,  157   8.  W.  30,'  46  L.R.A.  L.R.A.(N.S.)  629  et  seq. 

(N.S.)  229;  Kimball  y.  Bath,  38  Me.       12.  Williams    v«    Washington,    142 

219, 61  Am.  Dec.  243 ;  McCouU  v.  Man-  Oa.  281,  82  8.  E.  656,  L.R.A.  1915A 

Chester,  85  Va.  579,  8  8,  S.  879,  2  325  and  note;  Knightstown  v.  Mus- 

LH.A.  691.  grove,  116  Ind.  121,  18  N.  E.  452,  9 

10.  Anderson  v.  Fleming,  160  Ind.  A.  8.  R.  827;  Louisville  v.  Lenehan, 

697,  67  N.  E.  443,  66  L.ft.A.  .119;   149  Ky.  537, 149  S.  W.  932,  Ann.  Cas. 

LonisviUe  V.  Lenehan,  149  Ky.  537, 149   1914B  164;  McKim  v.  Philadelphia, 

435 


§  356  HIGHWAYS  18  R.  C-  L. 

ropes  are  lawfully  stretched  across  a  walk,^'  or  along  a  street  in  sach 
a  way  as  to  be  dangerous  to  travelers.**  And  it  is  equally  applicable 
where  a  street  or  highway  becomes  dangerous  or  impassable  because 
of  the  fact  that  it  is  being  repaired,**  or  because  public  or  private 
improvements  are  being  made  in  it.**  So  it  applies  where  building 
materials  are  placed  in  a  street  by  abutting  owners  or  contractors,*' 
even  though  a  municipal  ordinance  permits  the  use  of  the  street  for 
that  purpose,**  or  where  excavations  are  made  by  them  for  the  pur- 
pose of  installing  water,  gas,  or  sewer  connections,**  and  where  coal 
holes  and  other  similar  openings  are  maintained  in  the  walk.^*  It 
has  been  held  that  the  fact  that  a  hole  is  between  car  tracks  may 
excuse  the  erection  of  barriers  where  they  would  obstruct  the  passage 
of  cars.*  As  a  general  rule  lights  or  barriers  or  other  warning  signals 
are  required  only  to  point  out  obstructions  or  excavations  in  the 
traveled  part  of  the  street  or  highway,*  or  to  guard  excavations  or 
declivities  so  near  it  as  to  make  traveling  thereon  dangerous,*  and 
need  not  be  placed  along  the  margins  of  highways  merely  to  mark 
their  boundaries  or  the  traveled  portion  of  them.*  Nor  are  they 
designed  to  illuminate  streets  to  enable  the  traveler  to  safely  pass 
along  it,  but  are  meant  only  to  give  him  warning  of  danger,  and 
are  designed  only  for  those  who  do  not  know  of  it,  and  hence,  their 
absence  will  not  render  the  municipality  liable  where  the  injured 
party  knew  of  the  danger,  and  the  evidence  indicates  that  he  would 

217  Pa.  St  243,  66  Atl.  340,  19  Oklahoma  City  (Okla.)  148  Pac.  701, 
L.n.A.(N.S.)  506.  L.R.A.1915E  697. 

Note:  103  A.  S.  R.  273,  274.  Notes:  19  L.R.A.(N.S.)   515,  625; 

13.  Sheets  v.  McCook,  95  Neb.  139,  20  L.R.A.(N.S.)  606,  607. 

145N.  W.  252,51L.R.A.(N.S.)  321.  17.  Kansas   City  v.   McDonald,  60 

14.  Nessen  v.  New  Orleans,  134  La.  Kan.   481,   57    Pac.    123,   45    L.R.A. 
455,  64  So.  286,  51  L.R.A.(N.S.)  324.  429;  McCoul!  ▼.  Manchester,  85  Va. 

15.  Kimball  v.  Bath,  38  Me.  219,  61  679,  8  S.  E.  379,  2  L.R.A.  691. 
Am.  Dec.  243;  Baltimore  v.  O'Donnell,       Note:  19  L.R.A.(N.S.)  511,  612. 

63  Md.  110,  36  Am.  Rep.  305;  Speck  18.  McCoulI  v.  Manchester,  85  Va. 
▼.  Bruce,  166  Mich.  550,  132  N.  W.  679,  8  S.  E.  379,  2  L.R.A.  691. 
114,  35  L.R.A.(N.S.)  203;  St.  PanI  v.  19.  Note:  19  L.R.A.(N.S.)  512,  525. 
Seitz,  3  Minn.  297,  74  Am.  Dec.  753;  Contra   Susquehanna    Depot   v.   Sim- 
Slaughter  V.  Huntington,  64  W.  Va.  mons,  112  Pa.  St  384,  6  AtL  434,  56 
237,  61   S.  E.  155,  16  L.R.A.(N.S.)  Am.  Rep.  317. 
469;  Klatt  v.  Milwaukee,  53  Wis.  196,  20.  See  infra,  par.  357. 
10  N.  W.  102,  40  Am.  Rep.  759.  1.  Louisville  v.   Lenehan,   149   Ky. 
Notes:  66  Am.  Dec.  437;  30  A.  S.  R.  637,  149  S.  W.  932,  Ann.  Cas.  1914B 
380;    20    L.R.A.(N.S.)    604    et    seq.;  104. 
Ann.  Cas.  1914A  1197.  2.  Hemdon  ▼.  Salt  Lake  Citv,  34 

16.  Lewis  V.  Atlanta,  77  Ga.  756,  4  Utah  65,  95  Pac.  646,  131  A.  S.  R. 
A.  S.  R.  108;  Detroit  v.  Corey,  9  Mich.  827. 

165,   80   Am.   Dec.  78;    Pettengill   ▼.       3.  See  supra,  par.  346. 

Yonkers,   116   N.   Y.   658,   22   N.   E.       4.  Hemdon   v.  Salt  Lake  City,  84 

1005,   15  A.   S.  R.  442;   Johnson   v.  Utah  65,  95  Pac.  646,  131  A.  S.  R. 

Now  York,  208  N.  Y.  77,  101  N.  E.  827. 

691,  46  L.R.A.(N.S.)  462;  De  Long  v. 
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have  gone  where  he  did  even  had  they  heen  present.*  In  a  few 
jurisdictions  it  has  been  held  that,  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary,  the  failure  of  municipal  officers  to  display 
danger  signals  to  warn  travelers,  upon  leaving  an  obstruction  in  a 
highway  over  night,  will  not  render  the  municipality  liable  for  inju- 
ries to  a  traveler  resulting  therefrom.*  This  holding  is  based  on 
the  ground  that  in  the  management  and  control  of  its  highways  the 
municipality  is  exercising  governmental  functions,  and,  therefore, 
is  not  liable  for  the  nonfeasance  of  its  officers.' 

357.  Duty  of  Municipality  with  Respect  to  Coal  Holes,  Areas,  and 
tbe  Like. — ^A  municipality  may  be  liable  for  injuries  occasioned  to 
a  traveler  by  falling  into  an  open  arid  unguarded  coal  hole  or  other 
similar  .opening  in  a  street  or  sidewalk,  if  it  has  notice  of  the  danger- 
ous condition  of  the  hole.*    Some  courts  hold  that  if  the  only  nei^li- 
gence  consists  in  leaving  the  hole  open  and  unguarded  temporarily, 
as  for  the  purpose  of  depositing  coal  therein,  the  city  is  not  liable, 
since  in  such  case  it  has  no  notice  or  knowledge  of  the  defect,*  but 
that  a  recovery  may  be  bad  if  the  hole  has  been  open  and  unguarded 
for  such  a  length  of  time  as  to  charge  the  city  with  notice  thereof,^* 
or  if  the  owner  has  been  for  a  long  time  careless  and  negligent  with 
respect  to  leaving  it  open,  so  that  the  city  may  be  presumed  to  have 
notice.^^    So  it  has  been  held  that  the  question  of  the  municipality's 
negligence  in  such  cases  depends  upon  the  method  of  construction 
and  the  use  made  of  the  streets  and  the  number  of  times  the  opening 
had  been  left  open  and  unguarded,  and  other  relevant  facts  and 
circumstances  of  the  case.^*    Other  courts  hold  that  it  is  the  duty 
of  the  city  to  see  to  it  that  such  openings  are  so  located  and  constructed 
as  not  to  render  the  walk  unnecessarily  unsafe  to  travelers  when  they 
are  open,  and  that  if  not  thus  located  and  constructed,  the  walk  is 
defective,  and  a  failure  of  duty  on  the  part  of  the  city  in  respect 
thereto  is  negligence.     Nor  is  a  recovery  precluded  under  such  cir- 
cumstances by  reason  of  the  fact  that  the  immediate  cause  of  the 
accident  is  the  negligence  of  the  abutting  owner  in  not  guarding 

6.  Slaughter  v.  Huntington,  64  W.  L.R.A.(N.S.)  622  et  seq.;  43  L.R.A, 

Va.   237,   61    8.   B.   165,  16   L.R.A.  (N.S.)  1117  et  seq.;  19  Ann.  Cas.  466. 

(N.S.)  459.  9.  Augusta   v.  Hafers,   61   Qa.  48, 

6.  Collier  ▼.  Ft.  Smith,  73  Ark.  447,  34  Am.  Rep.  95. 

84  S.  W.  480,  68  L.R.A.  237;  Chope  v.       Note:  19  Ann.  Cas.  466. 

Eureka,  78  Cal.  588,  21  Pac.  364,  12       10.  Notes:  61  L.R.A.  587;  20  L.R.A. 

A.  S.  R.  113,  4  L.R.A.  325.  (N.S.)  635  et  seq. 

7.  Collier  v.  Ft.  Smith,  73  Ark.  447,       11.  Augusta  v.  Hafers,  61  Ga.  48,  34 
84  S.  W.  480,  68  L.R.A.  237.  Am.  Rep.  95. 

8.  Augusta  ▼.  Hafers,  61  Ga.  48,  34       Note:  20  L.R.A.(N.S.)  636. 

Am.  Rep.  95;  Pawtucket  v.  Bray,  20       12.  Earl  v.  Cedar  Rapids,  126  la. 

B.  I.  17,  37  Atl.  1,  78  A.  S.  R.  837.       361, 102  N.  W.  140, 106  A.  S.  R.  3()1. 
Notes:  61  L.R.A.  587  et  seq.;  20 
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the  opeding.i^  It  has  also  been  held  that  the  municipality  is  liable 
though  the  hole  had  been  open  but  a  few  minutes  at  the  time  of 
the  accident,  where  it  is  located  in  the  sidewalk  of  one  of  the  prin- 
cipal streets,  and  is  so  constructed  that  it  may  be  opened  without 
any  guard  and  that  to  open  it  at  all  is  a  menace  to  everyone  passing.^* 
While  there  is  authority  to  the  effect  that  a  city  is  not  bound  to  main- 
tain railings  about  areas  in  front  of  the  basement  offices  and  shops 
upon  the  streets,^*  there  are  also  decisions  holding  that  the  existence 
of  a  stairway  leading  from  the  sidewalk  to  the  basement  of  an  adjoin- 
ing building  imposes  upon  the  municipality  in  which  it  is  situated 
the  duty  of  providing  proper  safeguards  to  prevent  the  happening 
of  accidents,  by  reason  of  its  proximity  to  the  sidewalk,  to  person^ 
traveling  thereon  with  ordinary  care.  But  in  the  case  of  a  stairway 
which  is  parallel  to  and  abutting  the  walk  it  has  been  declared  th%t 
the  city  performs  its  full  duty  by  maintaining  a  sufficient  barrier 
between  the  sidewalk  and  the  stairway,  and  is  not  bound  to  main- 
tain a  barrier  or  gate  at  the  entrance  of  the  stairway.** 

358.  Duty  and  Liability  of  Private  Corporations  and  Individual^ 
Generally. — It  has  frequently  been  held  that  it  is  the  duty  of  private 
corporations  or  individuals  who  obstruct  or  otherwise  creftte  a  dan- 
gerous place  in  a  street  or  sidewalk,  either  with  *'  or  without  authof- 
ity,  to  use  reasonable  care  to  warn  travelers  of  its  existence;  and  that 
they  are  liable  in  damages  for  any  injuries  proximately  resulting 
from  their  failure  to  do  so.**  Such  daty  and  liability  is  imposed, 
for  example,  where  a  property  owner  opens  a  trench  in  a  highway 
for  the  purpose  of  connecting  his  dwelling  with  a  water  main,**  or 
makes  an  excavation  in  the  sidewalk  for  the  purpose  of  constructing 
Ian  area  or  coal  vaults  under  it,'*  or  deposits  building  material  in 
the  street,*  or  where  a  public  utility  company  is  given  the  privilege 
by  the  municipality  of  excavating  in  a  sidewalk.'  So  a  contractor 
erecting  a  building  on  land  adjoining  a  sidewalk  may  be  liable  to 
a  pedestrian  who  is  injured  by  the  fall  of  a  brick  therefrom,  because 
x>f  his  omission  to  construct  barriers,  although  there  was  no  negll* 

13.  McClure  v.  Sparta,  84  Wis.  269,  Notes:  67  Am.  Dec.  654;  115  A.  S. 
54  N.  W.  337,  36  A.  S.  R.  924.  B.  994;  6  L.R.A.(N.S.)  906. 

14.  Hayes  v.  Seattle,  43  Wash.  500.  18.  Portland  v.  Richardson,  54  Me. 
86  Pac.  852,  117  A.  S.  R.  1062,  7  46,  89  Am.  Dec.  720. 
L.R.A.(N.S.)  424.  19.  Thomas  v.  Harrington,  72  N.  H. 

15.  Beardsley  v.  Hartford,  50  Conn.  45,  54  All.  285,  65  L.R.A.  742. 

529,  47  Am.  Rep.  677.  20.  Hawver  v.  Whalen,  49  Ohio  St. 

16.  Fitzgerald   v.    Berlin,   61   Wis.  69,  29  N.   E.  1049,  14  L.R.A.  828; 
81,  7  N.  W.  836,  37  Am.  Rep.  814.  Soule  v.  Weatherly,  39  Utah  580,  118 

17.  Deming  v.  Buffalo  Terminal  Ry.,  Pac.  833,  Ann.  Caa.  1913E  75. 
169  N.  Y.  1,  61  N.  E.  983,  88  A.  S.  1.  Note:  10  Ann.  Cas.  918,  919. 

R.  521;  Southern  R.  Co.  v.  Morey,  47  2.  Rock  v.  American  Const.  Co.,  120 
Ohio  St,  207,  24  K.  B.  269,  7  L.R.A,  La.  831,  45  So.  741,  14  L.R.A.(N.S.) 
701.  653. 
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gence  in  soffering  the  biick  to  fall.'  In  some  jurisdictions,  the  duty 
in  this  regard  resting  upon  an  independent  contractor  doing  work 
for  a  municipality  is  held  to  be  the  same  as  that  resting  upon  the 
municipality  itself.*  Other  courts,  however,  take  the  view  that,  as 
between  the  municipality  and  the  contractor,  no  such  duty  rests 
upon  the  latter  unless  his  contract  expressly  so  provides,  and  hence 
that,  in  the  absence  of  such  a  provision,  the  contractor  is  not  bound 
to  indemnify  the  municipality  in  ease  it  is  compelled  to  pay  damages 
to  one  who  is  injured  by  falling  into  an  unguarded  excavation.'  A 
street  railway  company  is  under  no  obligation  to  guard  an  excavation 
made  by  a  third  person  across  its  tracks.* 

359.  Dttty  with  Respect  to  Coal  Holes  and  Similar  Openings.-^ 
An  abutting  owner  may  incur  liability  for  resulting  injuries  to  passers- 
by,  by  reason  of  the  fact  that  a  coal  hole  or  similar  opening  in  the 
street  or  walk  in  front  of  his  premises  is  left  open  and  unguarded,^ 
even  though  its  construction  is  authorized  by  the  municipal  authori- 
ties, for  such  permission  does  not  authorize  it  to  be  left  in  that  con- 
dition, and  when  so  left^  it  at  once  becomes  a  nuisance.'  It  has  been 
held  that  this  is  true  even  though  it  is  not  shown  by  whom  the  hole 
was  left  open  and  unguarded,'  or  that,  at  least,  in  such  a  case,  the 
injured  party  ought  not  to  be  compelled  to  show  affirmatively  that 
there  was  no  intervention  of  a  third  person  which  contributed  to  the 
result.^'  It  is  generally  held  that  the  owner  is  not  relieved  of  this 
duty  and  the  consequent  liability,  by  the  fact  that  a  coal  company 
is  using  the  hole  for  the  purpose  of  putting  in  coal,^^  and  that  he  id 
nevertheless  bound  to  see  that  the  hole  is  properly  guarded  and  pro- 
tected, so  that  persons  passing  along,  and  in  the  exercise  of  due  care; 
will  not  fall  into  it.^'    There  is,  however,  authority  to  the  effect  that 

S.  Jager  ▼.  Adams,  123  Mass.  26,  25  Bray,  20  R.  L  17,  97  AtL  1,  78  A. 

Am.  Rep.  7.  S.  R.  837. 

4.  ThubroQ  v.  Dravo  Contracting  Notes:  14  L.R.A.  398,  399;  19  Ann. 
Co.,  238  Pa.  St.  443,  86  Atl.  292,  44  Cas.  467. 

L.R.A(N.8.)    699,  Ann.   Cos.  19140      8.  Jemiings  v.  Van  Sehaiok,  108  N^. 

252.  Y.  530, 16  N.  E.  424,  2  A.  S.  R.  459. 

5.  Buffalo  V.  HoUoway,  7  N.  Y.  493,  9.  Barry  v.  Terkildsen,  72  Cal.  254> 
67  Am.  Dee.  550  and  note.  13  Pac.  657, 1  A.  S.  R.  55 ;  Cburchil( 

6.  Dix  ▼.  Old  Oolony  St.  R.  Co.,  v.  Holt,  127  Mass.  165,  34  Am.  Rep. 
202  Mass;  518,  89  N.  £.  109, 24  L.B.A  355,  131  Ma^s.  67,  41  Am.  Rep.  191.  } 
(N.S.)  567.  10.  Barry  v.  Terkildsen,  72  Cal.  254, 

7.  Barry  v.  Terldldsen,  72  Cal.  254,  13  Pac:  657, 1  A.  S.  R.  55. 

13  Pac.  657,  1  A..S.  R.  55;  Earl  v.  11.  French  v.  Boston  Coal  Co.,  195 

Cedar  Rapids,  126  la.  361,  102  N.  W,  Mass.  334,  81  N.  E.  265,  122  A.  S.  R. 

140,  106  A.  S.  R.  361;  Churchill  v.  257,  11  L.RJl.(N.S.)   903  and  note; 

Holt,  127  Mass.  165,  34  Am.  Rep.  355,  Scott  v*  Curtis,  195  N.  Y.  424,  88  N. 

131  Mass.  67,  41  Am.  Rep.  191 ;  Scott  E.  794,  133  A.  8.  R.  811,  40  L.R.A. 

▼.  Curtis,  195  N.  Y.  424, 88  N.  B.  794,  (N.S.)  1147. 

133  A.  S.  R.  811,  40  L.RA.(N.S.)  Note :  19  Ann.  Cas.  468. 

1147;  Beatty  v.  Qilmore,  16  Pa.  St.  12.  French  v.  Boston  Coal  Co.,  195 

463,  55  Am.  Dee.  514;  Pawtacket  ▼.  Mass.  334,  81  N.  E.  265, 122  A.  &  It. 
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he  is  not  liable  under  such  circumstances,?*  or  where  the  hole  is 
left  open  and  unguarded  for  a  few  minutes  by  an  independent  con- 
tractor.** But  in  any  view  of  the  case,  his  duty  in  respect  to  the 
safety  of  its  condition  recommences  as  soon  as  the  delivery  of  the 
coal  is  completed,  and  the  coal  merchant  or  his  servants  have  ceased 
to  use  the  hole.*®  It  is  usually  held  that  the  dealer  is  also  liable 
if  the  injury  occurs  as  a  result  of  a  failure  to  guard  the  hole  while 
the  same  is  in  use  by  his  servants.**  The  fact  that  a  coal  hole  is  upon 
the  land  of  the  abutting  owner  and  not  within  the  line  of  the  side- 
walk relieves  the  owner  or  occupant  of  the  premises,  in  some  degree 
at  least,  of  the  strict  obligation  of  guarding  it,*'  but  it  has  been 
decided  that  an  abutting  owner  is  liable  to  a  pedestrian  who  is  injured 
by  falling  into  an  unguarded  area  way  situated  on  his  own  land 
between  the  street  line  and  an  adjoining  building,  where  such  space 
is  permitted  to  be  used  by  the  public  as  an  extension  of  the  walk 
and  there  is  nothing  to  indicate  where  the  street  line  ends.** 

360.  Sufficiency  of  Warnings. — Actual  notice  is  not  required  to 
be  given  to  a  traveler  of  every  specific  obstruction  or  defect  in  a  street 
or  highway,**  nor  need  the  way  be  so  barricaded  as  to  preclude  all 
possibility  of  injury,  but  it  is  sufficient  if  a  plain  warning  of  danger 
is  given,**  and  the  traveler  has  notice  or  knowledge  of  facts  sufficient 
to  put  him  on  inquiry.*  The  test  of  the  sufficiency  of  the  warning 
is  not  particularly  or  in  all  cases  whether  barriers  and  lights  have 
been  used,  but  is  whether  or  not  the  means  employed,  whatever  they 
may  be,  are  reasonably  sufficient  for  the  purpose,  and  it  is  error  to 
confine  the  duty  of  the  municipality  or  its  officers  to  certain  specific 
methods  of  precaution.*  Ordinary  care  does  not  require  that  a  watch 
b^  kept  during  the  night  over  an  excavation,  unless  there  are  cir- 
cumstances peculiar  to  the  particular  case  making  it  necessary,*  nor 
need  a  watchman  be  maintained  at  a  barrier  shutting  off  a  street 
in  which  an  excavation  is  being  made,  in  order  to  prevent  children 
from  climbing  over  it,  in  the  absence  of  a  showing  of  notice  of  some 

257,  11  L.R.A.(N.S.)   993  and  note;  18.  Crogan  t.  Schiele,  63  Conn.  186, 

Scott  V.  Curtis,  195  N.  Y.  424,  88  N.  1  Atl.  899,  5  AtL  673,  55  Am.  Rep. 

E.  794,  133  A.  S.  R.  811,  40  L.R.A.  88. 

(N.S.)  1147.  19.  Hubbard  v.  Concord,  35  N.  H. 

13.  Note:  19  Ann.  Cos.  468.  52,  69  Am.  Dec.  520. 

14.  Harrison  v.  Collins,  86  Pa.  St.  20.  Hunter  v.  Montesano,  60  Wash. 
153,  27  Am.  Rep.  699.  489,  111  Pac.  571^  Ann.  Cas.  1912B 

15.  Note:  19  Ann.  Cas.  468.  955. 

16.  French  v.  Boston  Coal  Co.,  195  1.  Hnhbard  v.  Concord,  35  K  H. 
Mass.  334,  81  N.  E.  265.  122  A.  S.  R.  52,  69  Am.  Dec.  520. 

257, 11L.R.A.(N.S.)  993andnote.  2.  Louisville  v.   Lenehan,  149  Ky. 

Note :  19  Ann.  Cas.  470.  537,  149  S.  W.  932,  Ann.  Cas.  1914B 

17.  Lorenzo  v.  Wirth,  170  Mass.  596,  164. 

49  N.  E.  1010,  40  L.R.A.  347.  8.  Dooley  v.  Sullivan,  112  Ind.  451,. 

Note:  19  Ann.  Cas.  467.  14  N.  £.  566,  2  A.  S.  R.  209. 
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special  clanger  to  children  in  the  existing  conditions.^  If,  however, 
barriers  are  erected  they  must  be  reasonably  sufficient  to  give  notice 
that  the  way  has  been  closed,  and  the  municipality  will  be  liable  in 
damages  to  any  traveler  who,  in  the  exercise  of  due  care,  comes  in 
contact  with  a  barrier  of  such  character  as  not  to  give  sufficient  warn* 
ing  of  its  presence.*  So  a  contractor  may  be  liable  for -injuries  to 
one  who  stumbles  over  a  barrier  which  falls  or  is  knocked  down 
because  of  the  negligent  manner  in  which  it  is  constructed,  or  be- 
cause of  the  absence  of  lights.^  Allowing  rails  to  project  beyond  a 
barrier  warrants  a  finding  of  negligence,  especially  if  the  place  is  not 
properly  lighted.'  It  is  not  negligence  on  the  part  of  a  municipal- 
ity ^  or  a  public  service  corporation  to  stretch  a  rope  across  a  street 
or  sidewalk  as  a  barrier,  so  as  to  render  it  liable  to  travelers  who 
are  injured  by  running  into  it,  where  it  is  customary  to  use  ropes 
for  that  purpose.*  Municipal  ordinances  often  require  excavations 
and  obstructions  in  streets  to  be  indicated  by  red  lights  during  the 
mght.i» 

361.  Maintenance  and  Removal  of  Warnings. — ^If  lights  are 
depended  upon  as  guards,  against  dangerous  excavations  or  obstruc- 
tions, and  are  put  in  place  during  the  nighttime  only,  there  is  a 
recurring  duty  to  so  place  them  on  each  recurring  night.*^  A  rail- 
road company  lawfully  constructing  an  excavation  across  a  highway 
may,  from  time  to  time,  and  when  necessary  to  the  carrying  on  of 
the  work,  remove  barriers  placed  in  the  road  for  the  purpose  of  guard- 
ing such  e:ltcavation,  but,  if  it  does  so,  it  must  replace  them  when 
the  necessity  of  using  the  road  ceases,  or,  at  least,  every  evening 
when  its  agents  or  laborers  leave  the  work.  Otherwise  it  will  be  liable 
for  injuries  resulting  to  travelers  by  reason  of  their  absence.*^  So, 
too,  a  street  car  company,  although  not  bound  to  remove  and  replace 
a  barrier  which  guards  an  excavation  made  by  a  stranger  across  its 
tracks,  is  liable  in  case  it  assumes  to  remove  the  barrier  and  neglects 
to  replace  it,  to  a  traveler  on  the  highway,. who  falls  into  the  excava- 
tion in  the  dark,  and  is  injured,  because  of  the  absence  of  the  bar- 

4.  Jobnson  ▼.  New  York,  208  N.  Y.   S.  E.  90,  L.R.A.  1915A  1199. 

77,  101  N.  E.  691,  46  LJl.A.(N.S.)       9.  Newport  News,  etc.,  Co.  v.  Clark, 
462.  105  Va.  206,  62  S.  E.  1010,  116  A.  S. 

5.  Lawreneeburg  v.  Lay,  140  Ky.  R.  868,  6  L.R.A.(N.S.)  905.  And  see 
490,  149  S.  W.  862,  Ann.  Cas.  1914A  supra,  par.  323. 

1194  and  note,  42  L.R.A.(N.S.)   48Q  10.  Weber   v.   Union    Development, 

and  note.  etc.,  Co.,  118  La.  77,  42  So.  G52,  12 

6.  Weber  v.  Union  Development,  Ann.  Cas.  1012;  Nessen  v.  New  Cr- 
ete.. Co.,  118  La.  77,  42  So.  652,  12  leans,  134  La.  455,  64  So.  286,  61 
Ann.  Cas.  1012.  L.R.A.(N.S.)  324. 

7-  Woodman  ▼.  Metropolitan  R.  Co.,       11.  Drake  v.  Seattle,  30  Wash.  81, 
149  Mass.  335,  21  N.  £.  482,  14  A.  8.  70  Pae.  231,  94  A.  S.  R.  844. 
B.  427,  4  L.R.A.  213.  12.  Lowell  v.  Boston,  etc.,  R.  Corp., 

8.  Cook  V.  DanviUe,  116  Va.  383,  82  23  Pick.  (Mass.)  24,  34  Am.  Dec.  33. 
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rier.**  If  a  sufticient  barrier  is  erected  the  municipality  is  only  bound 
to  use  ordinary  or  common  care  and  diligence  in  maintaining  it/* 
and  if  it  is  afterward  removed  or  thrown  down  by  a  stranger,  or 
from  any  cause,  without  the  knowledge  or  fault  of  the  city  authori- 
ties, and  they  have  no  actual  notice  that  it  is  so  removed  or  thrown 
down,  and' a -sufficient  time  has  not  elapsed,  under  the  circumstances, 
to  raise  a  presumption  that  they  had  notice  thereof  before  the  acci- 
dent, the  city  is  not  liable.**  So,  as  a  general  rule,  it  is  sufficient 
to  show  that  proper  signsds  or  secure  guards  were  placed  about  an 
excavation  on  quitting  work,  and  neither  the  corporation  nor  its  con- 
tractor is  liable  if  a  wrongdoer  removes  the  signals  during  the  night.** 
There  is,  however,  authority  to  the  effect  that  it  is  the  duty  of  a  city 
to  take  proper  precautions  to  prevent  the  removal  of  lights  or  barriers 
at  dangerous  excavations  in  a  street,  and  to  speedily  replace  them 
if  they  are  removed,*'  and  a  city  has  been  held  liable  where  a  warn- 
ing lamp  was  broken  by  boys  and  the  injury  occurred  after  the  serv- 
ant of  a  contractor  had  taken  it  home  to  repair  it.** 

Oenerai  Considerdtiona  as  to  Negligence 

362.  Application  of  Doctrine  of  Res  Ipsa  Loquitur. — According 
to  some  authorities  the  doctrine  of  res  ipsa  loquitur  should  not  be 
applied  as  against  a  city  in  cases  of  personal  injury  growing  out 
of  the  dangerous  and  defective  condition  of  its  streets.**  Thus,  it 
has  been  held  that  it  cannot  be  invoked  to  establish  tho  liability  of 
a  municipal  corporation  for  injury  to  a  pedestrian  through  the  col- 
lapse, under  his  weight,  of  a  flagstone  forming  part  of  the  covering 
of  a  culvert  across  a  street,*^  or  for  injuries  caused  by  defective  side- 
walks or  bridges,*  or  by  the  sudden  sinking  or  caving  in  of  a  street,* 
or  by  obstructions  therein.*  The  reasons  commonly  given  for  so  hold- 
ing are  that  while  a  city  may  construct,  reconstruct,  and  repair  its 
streets,  and  may  in  other  ways  exercise  control  over  them,  yet  there 

18.  Dix  T.  Old  Colony  St.  K.  Co.,  18.  Baltimore  t.  O'Donnell,  63  Md.! 

202  Mass.  518,  89  N.  £.  109,  24  L.RJl.  UO,  36  Am.  Dec.  395. 

(N.S.)  567.  19.  Corbin  ▼.  Benton,  151  Ky.  483/ 

14.  Klatt  V.  Milwaukee,  53  Wis.  152  S.  W.  241,  43  L.R.A.(N.S.)  59lj 
196, 10  N.  W.  162,  40  Am.  Rep.  759.  and  note;  Easton  v.  Neff,  102  Pa.  8t^ 

15.  Sutton  V.  Snohomish,  11  Wash.  474,  48  Am.  Rep.  213;  Dougan  ▼.  8e>-i 
24,  39  Pac.  273,  48  A.  S.  R.  847;  Drake  attle,  76  Wash.  621, 136  Pac.  U65,  M- 
v.  Seattle,  30  Wash.  81,  70  Pac.  231,  L.R.A.(N.S.)  214. 

94  A.  S.  R.  844;  Klatt  v.  Milwaukee,       Note:  20  L.R.A.(N.S.)  580.  j 

53  Wis.  196,  10  N.  W.  162,  40  Am.       20.  Corbin  v.  Benton,  151  Ky.  483, 

Rep.  759.  152  S.  W.  241,  43  L.R.A.(N.S.)  691. 
Notes:  20  L.R.A.(N.S.)  723  et  seq.       1.  Note:  43  L.R.A.(N.S.)  592  et  eet^ 

16.  Dooley  v.  Sullivan,  112  Ind.  461,  2.  Notes:  23  L.R.A.(N.S.)  1022;  4t 
14  N.  E.  566,  2  A.  S.  R.  209.  L.R.A.(N.S.)  592. 

Note:  19  L.R.A.(N.S.)  509.  8.  Note:  43  L.R.A.(N.S.)  594. 

17.  Note:  103  A.  S.  R.  274. 
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ia  no  such  management  or  control  on  its  part  as  will  justify  the  appli- 
cation of  the  doctrine,  since  they  are  built  and  maintained  for  the 
use  of  the  traveling  public  and  are  in  constant  use  by  them,  and 
may  immediately  become  defective  or  dangerous  from  such  constant 
use,  though  they  are  properly  constructed  and  are  in  every  respect 
suitable  for  public  travel.  Hence  to  say  that  the  mere  happening 
of  an  accident  afiFords  evidence  of  negligence  on  the  part  of  the  city 
would  often  impose  upon  it  a  liability  for  an  accident  when  it  was 
not  only  free  from  negligence,  but  had  used  the  utmost  care  to  main- 
tain its  streets  in  a  reasonably  safe  condition  for  public  travel.^  Other 
oourts,  however,  hold  that  the  doctrine  is  applicable  against  a  city.*^ 
The  doctrine  has  frequently  been  applied  in  cases  where  it  is  sought 
to  hold  the  owners  of  property  abutting  on  the  highway  liable  for 
injuries  to  travelers,  as,  for  example,  wherd  one  is  injured  by  reason 
of  the  existence  of  coal  holes,  trapdoors,  and  the  like,  maintained  in 
a  sidewalk,^  by  the  fall  of  lumber  piled  in  a  street,'  by  the  fall  of 
a  building,^  or  of  a  portion  thereof,'  by  the  falling  of  objects  from 
a  building,^®  or  of  ice  and  snow  from  its  roof,**  or  by  the  fall  of 
projecting  awnings  or  signs ;  *^  though  there  is  also  authority  to  the 
effect  that  the  mere  fall  of  an  ornamental  bracket  from  a  building, 
to  the  injury  of  a  person  on  the  adjoining  sidewalk,  is  not  evidence 
of  negligence  on  the  part  of  the  owner  of  the  building.*^  The  doc- 
trine has  also  been  applied  in  cases  where  a  traveler  was  injured 
by  the  fall  of  objects  from  a  railroad  bridge  crossing  the  street,*^ 
or  where  injuries  result  from  the  falling  of  poles  or  wires  maintained 
by  public  service  corporations  in  the  street,**  though  there  is  authority 
to  the  effect  that  it  is  not  applicable  under  such  circumstances.^*    So 

4.  Corbin  v.  Benton,  151  Ky.  483,  32  L.R.A.(N.S.)  46;  Waller  v.  Ross, 
152  S.  W.  241,  43  L.R.A.(N.S.)  591  100  Minn.  7, 110  N.  W.  252, 117  A,  S. 
and  note.  R.  661, 10  Ann.  Cas.  715  and  note,  12 

5.  Hubbard  v.  Concord,  35  N.  H.  L.R.A.(N.S.)  721  and  note;  McCrorey 
tf2,  69  Am.  Dec.  520.  v.  Thomas,  109  Va.  373,  63  S.  E.  1011, 

Note:  43  L.R.A.(N.S.)  592.  17  Ann.  Cas.  373  and  note. 

6.  Note:  20  L.R.A.(N.S.)  593.  Notes:  24  L.R.A.(N.S.)  139  et  seq.; 

I.  Note:  43  L.R.A.(N.S.)  597,  598.  Ann.  Cas.  1912A  795. 

8.  Mullen  v.  St.  John,  57  N.  Y.  567,  13.  Joyce  v.  Black,  226  Pa.  St.  408, 
15  Am.  Rep.  530.  75  Atl.  602,  27  L.R.A.(N.S.)  863. 

Note:  43  L.R.A.(N.S.)  595.  14.  Note:     43     L.R.A.(N.S.)     595, 

9.  Notes:   12  L.R.A.(N.S.)    722   et  696,  598. 

•eq.;  43  L.R.A.(N.S.)  595.  596.  15.  Diller    v.    Northern    California 

10.  Waller  v.  Ross,  100  Minn.  7,  llO  Power  Co.,  162  Cal.  531,  123  Pac.  359, 
N.  W.  252,  117  A.  S.  R.  661,  10  Ann.  Ann.  Cas.  1913D  908  and  note;  West- 

I  Cas.  715  and  note,  12  L.R.A.(N.S.)  em  Union  Tel.  Co.  of  Baltimore  City 

721  and  note.  v.  State,  82  Md.  293,  33  Atl.  763,  51 

Notes:  14  L.R.A.(N.S.)  426, 427;  43  A.  S.  R.  464,  31  L.R.A.  572. 
L.R.A.(N.S.)  596  et  seq.  Notes:  43  L.R.A.(N.S.)   599,  600; 

II.  Note:  43  L.R.A.(N.S)  597.  1  British  Rul  Cas.  804. 

12.  Potter  V.  Rorabaugh-Wiley  Dry       16.  Note:  Ann.  Cas.  1913D  914. 
Goods  Co.,  83  Kan.  712, 112  Pae.  613, 
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also  the  doctrine  has  been  held  applicable  where  it  is  sought  to  hold 
a  contractor  liable  for  injuries  due  to  the  negligent  manner  in  which 
the  work  involved  in  making  a  public  improvement  was  done,  as 
for  example,  where  a  pedestrian  is  injured  by  the  sudden  sinking 
of  a  sidewalk  which  a  contractor  has  taken  up  and  relaid  in  the 
execution  of  public  work.^'  A  full  discussion  of  the  doctrine  of  res 
ipsa  loquitur  will  be  found  elsewhere  in  this  work.^^ 

353.  Violation  of  Statute  or  Ordinance  as  Negligence. — Under  the 
general  rule  relating  to  the  violation  of  a  statute  or  an  ordinance 
as  constituting  negligence,^*  in  determining  whether  the  act  of  one 
occupying  abutting  premises  in  obstructing  a  street  in  violation  of 
a  statute  or  ordinance  is  actionable  negligence  the  inquiry  is  whether 
the  ordinance  was  passed  for  the  plaintiff's  protection.*^  And  the 
same  is  true  where  a  right  of  action  is  based  on  the  violation  of  a 
statute  or  ordinance  prohibiting  the  blocking  of  crossings  by  railroad 
trains.^  In  some  jurisdictions,  the  violation  of  such  provisions  is 
held  to  be  negligence  per  se,*  while  other  courts  take  the  view  that 
it  is  not  necessarily  negligence,  but  only  evidence  of  it.'  And  in  a 
few  cases  it  is  merely  held  that  evidence  of  the  violation  of  the  statute 
is  competent  as  tending  to  establish  negligence  without  discussion  as 
to  the  effect  of  such  violation  if  proven.^  So  the  mere  fact  that  an 
object  is  in  the  highway,  in  violation  of  a  statute,  does  not  necessa- 
rily make  the  owner  liable  for  damages  resulting  from  fright  which 
the  object  may  have  occasioned  to  horses,  but  to  impose  such  liability 
there  must  have  been  some  natural,  causative  connection  between  the 
violation  of  the  statute  and  the  frightening  of  the  horses,  and  the 
object,  in  the  situation  in  which  it  was  left,  must  have  had  a  neces- 
sary or  natural  tendency  to  that  end,  according  to  common  experience. 
In  other  words,  the  injury  must  be  such  as  was  proximately  within 
the  purpose  of  the  statute.*  It  has  been  hold  that  a  statute  prohibit- 
ing the  blocking  of  crossings  by  railroad  trains  is  intended  to  prevent 
obstructions  to  travel,  and  acts  in  violation  thereof  do  not  necessarily 
constitute  negligence  for  the  purposes  of  an  action  in  which  the  plain- 
tiff relics  upon  the  fact  that  the  position  of  the  cars,  by  obscuring 
his  view  of  the  track,  prevented  his  seeing  an  approaching  engine 
in  time  to  avoid  a  collision.*    Nor  will  the  mere  fact  that  an  engine 

17.  Rockwell  v.  MeOovcm,  202  8.  Pinker  v.  Zi^ele  Brewing  Co., 
Mass.  6,  88  N,  E.  436,  23  L.R.A.(N.S.)  201  N.  Y.  40,  93  N.  E.  1112,  Ann.  Cas. 
1022.  1912A  793  and  note. 

18.  See  Negligencb.  Note:  47  L.R.A.(N.S.)  821,  822. 

19.  See  Negligencb.  4.  Note:  47  L.R.A.(N.S.)  821,  822.  \ 

20.  Note:  Ann.  Cas.  1912A  795.  5.  Cleveland,  etc.,  R.  Co.  v.  Wynant, 

1.  Note:  47  L.R.A.(N.S.)  823.  And  114  Ind.  626,  17  N.  E,  118,  6  A.  S.  R. 
nee  Railroads.  644. 

2.  Notes:  5  L.R.A.(N.S.)  244,  245;  6.  Denton  v.  Missoari,  etc.,  R.  Co., 
47  L.RA..(N.S.)  821;  Ann.  Cas.  1912A  90  Kan.  61,  133  Pac.  658,  Ann.  Caa. 
795.  1916B  636,  47  L.R.A.(N.S.)  820. 
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18  within  the  limits  of  the  highway  for  more  than  the  prescribed 
time  make  its  presence  wron^ul,  so  as  to  charge  its  owner  with 
responsibility  for  injuries  caused  by  its  presence  regardless  of  the 
question  of  negligence,  if  it  does  not  obstruct  the  highway.'  The. 
fact  that  one  is  violating  a  statute  or  an  ordinance  when  injured  may 
preclude  a  recovery  on  the  ground  that  he  is  not  using  the  highway 
in  a  lawful  manner  and  hence  the  municipality  owes  him  no  duty  in 
the  premises,^  or  on  the  ground  that  such  violation  constitutes  con- 
tributory negligence.' 

364.  Duration  of  Obstruction  or  Defect  as  Affecting  Liability. — 
There  is  some  conflict  of  authority  as  to  the  effect  of  the  fact  that  the 
defect  or  obstruction  in  a  highway  has  existed  for  a  long  period  of 
time.^*  Some  courts  hold  that  since  the  municipality  cannot  validate 
by  grant  an  encroachment  upon  a  street  or  sidewalk  which  is  wrongful 
or  constitutes  a  nuisance,  and  since  such  an  encroachment  cannot  be 
rendered  lawful  by  lapse  of  time,  however  great,  the  fact  that  such  an 
obstruction  has  existed  for  a  long  period  of  time  is  no  defense  to  an 
action  against  the  municipality  by  a  traveler  injured  thereby.  This 
rule  has  been  applied  in  the  case  of  steps  projecting  from  abutting 
houses  onto  the  sidewalk.^^  And  it  has  been  held  that  the  fact  that  a 
millstone  in  a  public  street  had  been  there  for  twenty-seven  years 
before  it  caused  any  injury  does  not  exempt  the  municipality  from  lia- 
bility to  a  person  injured  thereby,  if  the  city  was  originally  negligent 
in  permitting  the  stone  to  be  there.^*  On  the  other  hand  in  some  cases 
long  continuance  and  sufferance  by  the  public  seem  to  have  caused 
original  defects  to  become  less  objectionable;  and  it  is  held  that  juries 
may  consider  such  continuance  as  some  evidence  that  the  public 
authorities  were  justified  in  assuming  that  the  road  was  sufHcienX.^' 
So  it  has  been  held  that  the  fact  that  an  embankment  has  been  in 
existence  for  a  long  period  of  time  without  any  railing,  and  that  no 
accident  had  previously  happened  there,  is  strong  evidence  that 
the  municipality  was  not  negligent  in  failing  to  erect  such  a  railing>^ 
But  while  the  fact  that  a  condition  has  existed  for  a  long  time  without 
accident  may  be  evidence  that  the  municipality  has  exercised  reason- 
able care,^*  it  cannot  alone  be  taken  as  conclusive  evidence  of  that 
fact,  especially  where  the  condition  is  not  a  fixed  one  at  all  times 

7.  Hinehman  v.  Pere  Marquette  R.  L.R.A.(N.S.)  1166. 

Co.,  136  Mich.  341,  99  N.  W.  277,  66  12.  Fischer  v.  St.  Louis,  189  Mo. 

L.RA.  553.    See  also  supra,  par.  187.  567,  88  S.  W.  82, 107  A.  S.  R.  380. 

And  see  generally,  Rahjioads.  13.  Note:  13  Li.R.A.(N.S.)  1244  et 

8.  See  supra,  par.  307  et  seq.  seq. 

9.  See  infra,  par.  384.  14.  Hubbell  v.  Tonkers,  104  N.  T. 

10.  Note:  13  L.R.A.(N.S.)  1244  et  434, 10  N.  E.  858,  58  Am.  Rep.  522. 
■eq.  15.  For  cases  relative  to  the  admissi- 

11.  White  V.  New  Bern,  146  N.  G.  bilitj  of  such  evidence,  see  infra,  par. 
447,  59  S.  E.  992, 125  A.  8.  R.  476, 13  423. 
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and  at  the  sam-e  place.  Thus,  in  an  action  by  a  pedestrian,  injured 
by  tripping  over  a  hose  stretched  across  the  sidewalk  while  being  used 
to  flush  a  sewer,  evidence  that  this  method  of  flushing  has  been 
-  employed  for  years  all  over  the  city  without  accident,  though  admis- 
sible to  show  the  exercise  of  reasonable  care,  does  not  show,  as  a  matter 
of  law,  that  the  city  was  free  from  negligence.**  Repairs  must  be 
made  and  obstructions  and  defects  remedied  within  a  reasonable  time 
after  notice,*'  and  the  length  of  time  for  which  an  obstruction  or 
defect  has  existed  is  important  on  the  question  of  constructive  notice.*' 

Proximate  Cause 

365,  In  General. — In  the  case  of  injuries*  resulting  from  defects 
or  obstructions  in  a  street  or  highway,  the  defect  or  obstruction  in 
question  must  have  been  the  proximate  cause  of  the  injury  in  order 
to  render  liable  either  an  individual  or  a  private  corporation,*®  or 
a  municipal  or  quasi  municipal  corporation.^    Consequently,  it  must 

16.  Denver  v.  Maurer,  47  Colo.  209,  son,  59  Ga.  644,  27  Am.  Rep.  396; 
106  Pac.  875,  135  A.  S.  R.  210.  Van  Cleef  v.  Chicago,  240  111.  318,  88 

17.  See  supra,  par.  293.  .  N.  E.  815, 130  A.  S.  R.  275,  23  L.R.A. 

18.  See  supra,  par.  277,  285.  '  (N.S.)  636;  Crawfordsville  v.  Smith, 

19.  Heney  v.  Dennis,  93  Ind.  452,  47  79  Ind.  308,  41  Am.  Rep.  612;  Cline 
Am.  Rep.  378  and  note;  Anderson  v.  v.  Crescent  City  R.  Co.,  43  La.  Ann. 
Schurke,  121  la.  340,  96  N.  W.  862,  327,  9  So.  122,  26  A.  S.  R.  187 ;  Kings- 
100  A.  S.  R.  358;  Denton  v.  Missouri,  bury  v.  Dedham,  13  Allen  (Mass.) 
etc.,  R.  Co.,  90  Kan.  51,  133  Pac.  558,  186,  90  Am.  Dee.  191 ;  Bowers  v.  Bos- 
47  L.R.A.(  N.S.)  820  and  note;  Louis-  ton,  155  Mass.  344,  29  N.  E.  633,  15 
ville  Home  Tel.  Co.  v.  Gasper,  123  Ky.  L.R.A.  365;  Bell  v.  Wayne,  123  Mich. 
128,  93  S.  W.  1057,  9  L.RJ^.(N.S.)  386,  82  N.  W.  215,  81  A.  S.  R.  204,  48 
548  and  note;  Lake  v.  Milliken,  62  Me.  L.R.A.  644;  Woodman  v.  Nottingham, 
240,  16  Am.  Dec.  456;  Smetburst  v.  49  N.  H.  387,  6  Am.  Rep.  526;  Braatz 
Barton  Square  Ind.  Cong.  Church,  148  v.  Fargo,  19  N.  D.  538,  125  N.  W. 
Mass.  261,  19  N.  E.  387,  12  A.  S.  R.  1042,  27  L.R.A.(N.S.)  1169;  Alle- 
550,  2  L.R.A.  695  and  note;  Hinch-  gheny  v.  Zimmerman,  95  Pa.  St.  287, 
man  v.  Pere  Marquette  R.  Co.,  136  40  Am.  Rep.  649;  West  Mahony  Tp. 
Mich.  341,  99  N.  W.  277,  65  L.R.A.  v.  Watson,  112  Pa.  St.  674,  3  Atl.  866, 
653;  Forney  v.  Qeldmacher,  75  Mo.  56  Am.  Rep.  336,  116  Pa.  St  344,  9 
113,  42  Am.  Rep.  388  and  note;  Har-  AtL  430,  2  A.  S.  R.  604;  Herr  v.  Le- 
.ton  V.  Forest  City  Tel.  Co.,  146  N.  banon,  149  Pa.  St.  222,  24  AtL  207, 

C.  429,59  8.  E.  1022, 14  L.R.A.( N.S.)  34  A.  S.  R.  603,  16  L.R.A.  106; 
956;  Rauch  v.  Lloyd,  31  Pa.  St.  358,  Schaeffer  v.  Jackson  Tp.,  150  Pa.  St 
72  Am.  Dec.  747.  145,  24  Atl.  629,  30  A.  S.  R.  792*  18 

Notes:  52  Am.  Rep.  164  et  seq.;  L.R.A.  100;  Yodera  v.  Amwell  Tp., 
Ann.  Cas.  1913D  914,  915.  172  Pa.  St.  447,  33  Atl.  1017,  51  A. 

20.  Crowley  v.  West  End,  149  Ala.  S.  R.  750;  Mahogany  v.  Ward,  16  R. 
613,  43  So.  359,  10  L.R.A.(N.S.)  801;  I.  479,  17  Atl.  860,  27  A.  S.  R.  753; 
Denver  v.  Utzler,  38  Colo.  300,  88  Smith  v.  County  Court,.  33  W.  Va, 
Pac.  143,  120  A.  S.  R.  108,  8  L.R.A.  713, 11  S.  E.  1,  8  L.R.A.  82  and  note; 

,(N.S.)  77  and  note;  Lyons  v.  Watt,  Childrey  v.  Huntington,  34  W.  Va. 
43  Colo.  238,  95  Pao.  949,  18  L.R.A.  457,  12  S.  E.  536,  11  L.R.A.  313; 
(N.S.)  1135  and  note;  Atlanta  v.  Wil-  Chamberlain  v.  Oshkosh,  84  Wis.. 289, 
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appear  that  the  injuries  sustained  are  the  natural  result  of  the  con- 
dition complained  of,  and  are  such  as  might  have  reasonably  been 
foreseen.^  According  to  some  authorities,  the  injuries  must  also  have 
resulted  directly  and  immediately  from  the  defective  condition  of 
the  highway  in  relation  to  events  naturally  incident  to  its  use.'  But 
there  can  be  no  recovery  for  an  injury  occasioned  by  an  independent, 
efficient,  intervening  act  or  cause,'  and,  of  course,  there  can  be  no 
recovery  in  any  case  where  the  defect  or  obstruction  had  nothing  to 
do  with  the  happening  of  the  accident^  The  presence  of  a  steam 
peanut  roaster  in  a  street  is  the  proximate  cause  of  an  injury  due  to 
its  explosion ;  *  and  the  leaving  of  a  truck  in  the  street  is  the  proximate 
cause  of  an  injury  to  a  pedestrian  on  the  sidewalk  resulting  from  ^ 
collision  between  such  truck  and  another  one  which  is  being  driven 
with  due  care.*  And  so  the  unlawful  blocking  of  a  highway  crossing 
by  a  train  is  the  proximate  cause  of  injury  to  a  patient  by  the  delay 
of  his  physician  in  reaching  him  in  consequence  of  the  blockade.' 
Likewise,  where  a  person,  being  confused  by  a  cloud  of  steam  from  a 
isewer,  falls  and  as  injured  the  jury  may  find  the  turning  of  the  steam 
into  the  sewer  in  such  quantities  that  it  escapes  and  obscures  the 
sidewalk  to  be  the  proximate  cause  of  the  injury.*    But  the  fact  that 

64  N.  W.  618,  36  A.  S.  B.  928,  19  Corunna,  55  Mich.  428,  21  N.  W.  873, 

L.R.A.  513.  54  Am.  Rep.  383. 

-   Notes:  52  Am.  Dee.  92;  42  Am.  Notes:  62  Am.  Dec.  92;  20  L.R.A. 

Rep.  391  et  seq.;  47  Am.  Rep.  383  et  (N.S.)  732. 

seq.;  52  Am.  Rep.  164  et  seq.;  36  A.  3.  Crowley  v.  West  End,  149  Ala. 

S.  R.  836;  103  A.  S.  R.  279,  280;  10  613,  43  So.  359,  10  L.RJl.(N.S.)  801*; 

Ii.R.A.  477;  13  L.R.A.(N.S.)  1262  et  Lyons  v.  Watt,  43  Colo.  238,  95  Pao. 

seq.;  20  L.R.A.(N.S.)  732  et  seq.  949,  18  L.R.A.(N.8.)  1135;  Bowers  V;. 

1.  Anderson  ▼.  Schurke,  121  la.  Boston,  155  Mass.  344,  29  N.  £.  633, 
340,  96  N.  W.  862,  100  A.  S.  R.  358;  15  L.R.A.  365;  Herr  v.  Lebanon,  149 
American  Dist  Tel.  Co.  v.  Oldham,  148  Pa.  St.  222,  24  Ati.  207,  34  A.  S.  R. 
Ky.  320,  146  S.  W.  764,  Ann.  Cas.  603,  16  L.R.A.  106";  Lee  v.  Union  R. 
a913B  376;  Hubbell  v.  Yonkers,  104  Co.,  12  R.  I.  383,  34  Am.  Rep.  668; 
N.  Y.  434,  10  N.  E.  858,  58  Am.  Rep.  Smith  v.  County  Court,  33  W.  Va.  713, 
522;  Allegheny  v.  Zimmerman,  95  Pa.  11  S.  E.  1,  8  L.R.A.  82. 

Bt.  287,  40  Am.  Rep.  649;  Herr  v.       4.  Hinchman  v.  Pere  Marquette  R. 
Lebanon,  149  Pa.  St  222,  24  Atl.  207,  Co.,  136  Mich.  341,  99  N.  W.  277,  65 
34   A.    S.    R.    603,   16    L.R.A.   106;   L.R.A.  553;   Vicksburg  v.  Hennessy^ 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  54  Miss.  391,  28  Am.  Rep.  354. 
145,  24  Atl.  629,  30  A.  S.  R.  792,  18       5.  Frank  v.  Warsaw,  198  N.  Y.  463, 
L.R.A.  100;  Kiefer  v.  Hummelstown,  92  N.  E.  17,  31  L.R.A.(N.S.)  676. 
151    Pa,   St.    304,   24   Atl.    lOGO,   17       6.  Powell     v.     Deveney,     3     Cush, 
L.R.A.  217;  Lee  v.  Union  R.  Co.,  12   (Mass.)  300,  50  Am.  Dec.  738. 
E.  I.  383,  34  Am.  Rep.  668.  7.  Terry  v.  New   Orleans,  etc.,   R. 

Note:42L.R.A.(N.S.)  269etseq.        Co.,  103   Miss.   679,   60   So.  729,  44 

See  also  Proximate  Cause.  L.R.A.(N.S.)  1069. 

2.  Crowley  v.  West  End,  149  Ala.  •  8.  Smith  v.  Edison,  ete.,  Co.,  198 
163,  43  So.  359,  10  L.R.A.(N.S.)  801;  Mass.  330,  84  N.  E.  434,  15  L.RjL 
Uplon  V.  Windham,  75  Conn.  288,  53    (N.S.)  957. 

AtL  660,  96  A.  S.  R.  197;  Agnew  v. 
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a  road  is  permitted  to  remain  out  of  repair  so  that  fire  apparatus 
is  hindered  in  responding  to  an  alarm  is  not  the  proximate  cause  of 
the  destruction  of  the  property  by  fire.*  And  the  wrapping  of  a 
fire  hose  around  a  telegraph  pole  is  the  proximate  cause  of  an  injury 
due  to  the  breaking  of  the  pole  as  a  result  of  the  increased  strain  so 
put  on  it,  and  the  owner  of  the  pole  is  therefore  not  liable.^*  The 
same  defect  may  be  the  proximate  cause  of  successive  injuries  to  the 
same  person.  So  if  a  frightened  horse  plunges  from  a  defective 
highway  and  throws  the  occupant  of  a  vehicle  on  the  dashboard  and 
injures  him,  and  then  after  running  a  distance,  overturns  the  vehicle, 
by  which  the  occupant  receives  further  injury,  both  injuries  are  to 
be  deemed  the  result  of  one  transaction  arising  and  resulting  from 
the  defective  condition  of  the  highway^  and  the  defect  is  the  cause 
of  both." 

366.  Concurring  Causes  Generally. — ^If  two  distinct  causes  are  oper* 
ating  at  the  same  time  to  produce  a  given  result,  which  might  be 
produced  by  either,  they  are  "concurrent"  causes.  But  if  they  are 
successive  and  unrelated  in  their  operation,  one  must  then  be  the 
proximate  cause  and  the  other  the  remote  cause,  and  the  law  regards 
relation  to  each  other  and  the  result  to  be  the  proximate  cause  as  the 
one  that  is  eflicient  and  responsible,  and  disregards  the  remote. ^^  In 
some  jurisdictions,  if  several  proximate  causes  contribute  to  an. 
accident  on  a  highway,  and  each  is  an  efficient  cause,  without  the 
operation  of  which  the  accident  would  not  have  happened,  it  may  be 
attributed  to  all  or  any  of  them,^'  and  hence  the  fact  that  an  occurs 
rence  for  which  neither  party  is  responsible  combines  with  a  defect 
or  obstruction  in  the  highway  to  cause  an  injury  will  not  preclude 
a  recovery.**  In  other  jurisdictions,  however,  there  is  no  liability 
for  an  injury  caused  by  defect  or  obstruction  unless  it  is  the  sole 
cause  of  the  injury.**^  If  one  of  the  causes  is  active  in  producing 
the  injury  and  the  others  are  passive  and  inactive,  the  active  cause 
will  be  deemed  to  be  the  proximate  cause.**  While  there  can  be  no 
recovery  if  the  injury  is  occasioned  by  an  independent,  efficient  inter- 
vening act  or  cause,  the  primary  cause  may  be  the  proximate  cause 
of  a  disaster,  though  it  may  operate  through  successive  instruments,*' 
and  the  original  act,  if  wrongful  and  causing  injury  in  the  ordinary 

9.  Hazel  v.  Owensboro,  99  S.  W.  LJl.A.  106.    See  Proximatb  Cattsb. 
316,  30  Ky.  L.  Rep.  627,  9  L.R.A.       13.  Ring  v.  Cohoes,  77  N.  Y.  83,  33 
(N.S.)  235.  Am.  Rep.  574. 

10.  American  Dist.  TeL  Co.  v.  Old-       14.  See  infra,  par.  367. 
ham,  148   Ky.  320,  146   S.   W.  764,       15.  See  infra,  par.  368. 

Ann.  Gas.  1913E  376.  16.  Note:  20  L.R.A.(N.S.)   739  et 

11.  Upton   V.   Windham,   75   Conn.  seq. 

288,  53  Atl.  660,  96  A.  S.  R.  197.  17.  Pennsylvania  Steel  Co.  ▼.  Wil- 

12.  Herr  v.   Lebanon,  149  Pa.   St.   kinson,  107  Md.  574,  69  Atl.  412,  19 
222,  24  Atl.  207,  34  A.  S.  R.  603,  16  L.R.A.(N.S.)  200. 

448 


13  JB^    a  Lb  HIGHWAYS  S  367 


cotg  jg3i^  of  events,  though  by  the  intervention  of  other  causes,  not 

frro:K:».  j^ful,  is  taken  as  the  proximate  cause.^^    The  accideiit  cannot 

be    ^^  ^  tributed  to  a  cause,  unless  without  its  operation  the  accident 

iroi:al.<:3  not  have  happened;**  and  the  injury  complained  of  must 

's  be  one  that  under  the  circumstances  might  have  been  reason- 
Foreseen  or  anticipated  by  a  person  of  ordinary  prudence  to  flow 
or  be  the  natural  or  probable  consequence  of  the  first  negfligent 
One  cannot  escape  liability  for  an  injury  on  the  ground  that 
was  a  more  immediate  cause,  where  that  cause  was  put  in  opera- 
>y  his  own  wrongful  act.    So  one  who,  in  erecting  a  structure 
^  public  street,  negligently  permits  a  rope  to  hang  across  the 
so  low  as  to  prevent  the  passage  of  a  buggy  with  the  top  up,  is 
Lsible  for  an  injury  to  a  traveler  whose  horse  is  frightened  by 
ringing  of  the  rope  as  it  is  about  to  pass  under  it,  though  such 
;ing  is  done  by  a  stranger;*  and  if  one  negligently  frightens 
lOTse  of  another,  which  thereupon  runs  &way,  and  comes  into 
ion  with  a  second  horse  and  injures  him,  the  owner  of  the  second 
can  recover  of  the  person  whose  negligence  caused  the  first  to 
:f right  and  run  away.* 

»7.  RecoYcry  Allowed  Notwithstanding  Concurring  Cause. — Many 

hold  that  where  two  causes  combine  to  produce  an  injury  io  a 

ker  on  a  highway,  both  of  which  are  in  their  nature  proximate, — 

one  being  a  culpable  defect  in  the  highway,  and  the  other  some 

for  which  neither  party  is  responsible, — the  municipality 

^le,  provided  the  injury  would  not  ba?ve  been  sustained  but  for 

defect.*    This  rule  is  often  applied  in  cases  whfere  the  running 


Note:  20  L.R.A.(N.S.)   737  et   (N.8.)   141;  Lonisville  v.  Hart,  143 

TV^  Ky.  171,  136  S.  W,  212,  35  L.R-A. 

J^^^-        Ring  ¥•  echoes,  77  N.  Y.  83,    (N.S.)  2Q7;  Rowell  y.  Lowell,. 7  Gray 

^^^^:^.  Rep.  674.  (Mass.)    lOO,  66  Am.  Dec.  464  and 

i(vc^^  ^  ^^Lawrenceburg  v.  Lay,  149  Ky.  note ; .  Pratt  y. ,  Wej^giouth,  J47  Mass. 

Xv^*      ^49  S.  W.  862,  Ann.  Cas.  1914A  245,  17  N.'  E.  538,  &  A?  S;  R.  &% 

r%^^^    42  L.R.A.(N.S.)  480.  Campbell  v.  Stillwater,  32  Minn.  308, 

-.'*^-      ^Pennsylvania  Steel   Co.  v.   Wil-  20  N.  W.  320,  60  Am.  Rep.  667;  M^- 

^T^^^n,  107  Md.  674,  69  Atl.  412,  li5  Dowell  v.  Preston,  104  Minn.  263,  116 

^^*A.(N.S.)  200,  .   N.  W;  470,18  L.R. A* (N.S.)  190;  Neid- 

\^^«    Xee  V.' Union  R;  Co.,  12  R.  I.  hardt  v.  Minneapolis,  112  Mina.  149, 

^^^,  34  Am.  Rep.  668.  .       .       127  N.  W.  484,  29  L.R.A.(N.S.)  822; 

-.^-  Jo'iet  V.  Verley,  35  HI.  58,  85  Am.  Basaett  v.  St.  Joseph^  63.  Mo.  200,  14 

Uee,-342  and  note;  Carterville  ^.  Cook,  Am.  Rep.  446;  Hull  v.  Kansas,  64  Mo. 

129  111.  152,  22  N.  E.  14,  16  A.  S.  R'    598,  14  Am.  'H^p.  487;  Woodson  v. 

248  and  note,  4  L.R.A.  721;  Joliet  v.  Metropolitan  St.  R.  Co.,  224  Mo.  685, 

fihufeldt,  144  111.  403,  32  N.  E.  969,  36  123  S.  W.  820,  20  Ann.  Cas.  1039,  30 

A  S.  R.  453,  18  L.R.A.  750;  Craw-  L.R.A.(N.S.)  931;  Norris  v.  Litchfield, 

fordsville  v.  Smith,  79  Ind.  308,  41  36  N.  H.  271,  69  Am.,  Dec.<646;  Ring 

Am.  Rep.  612;  Wheeler  v.  Ft.  Dodge,  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep, 

131  la.  566,  108  N.  W.  1057,  9  L.R.A.  574;  T^Jor  v.  Tonkers,  105  N.  Y.  203, 

(N.S.)  146;  McGee  v.  Jones  County,   11  N.  E.  642,  59  Am.  Rep.  492;  Nd- 

161  la.  296,  142  N.  W.  957,  48  L.R.A.  son  i^.  Narragansett  Electrie  Lighting 

R.  C.  L.  Vol.  XIII.— 29.     449 


367  HIGHWAYS  .  13  R.  C.  L. 

away  of  a  horse  combines  with  a  defect  or  obstruction  in  the  highway 
to  cause  an  injury.^  It  has  also  been  applied  where  a  person  lost 
consciousness  while  driving  a  blind  horse,*  or  was  seized  with  an 
attack  of  vertigo  while  walking  on  the  sidewalk,*  or  was  forced  off  to 
the  side  of  the  traveled  way  by  a  rapidly  approaching  vehicle,  and 
was  injured  by  falling  into  a  hole  there.'  So  where  a  child  fell  into 
an  excavation  negligently  left  open  on  a  public  sidewalk,  and  was 
hurt  by  striking  on  broken  glass  at  the  bottom,  it  was  held,  that  the 
defect  in  the  sidewalk  was  the  proximate  cause  of  injury.*  Nor  can 
it  be  said,  as  matter  of  law,  that  the  giving  of  a  performance  on  a 
wire  stretched  across  a  street  under  permission  of  the  municipality 
is  not  the  proximate  cause  of  the  injury  of  a  pedestrian  by  the  fall 
on  him  of  the  performer,  although  the  immediate  cause  of  the  fall 
was  the  weakness  of  an  appliance  used  to  support  the  performer's 
weight.*  The  same  rule  ordinarily  obtains  where  it  is  sought  to 
hold  an  individual  or  a  private  corporation  liable  for  injuries  result- 
ing from  defects  or  obstructions  in  the  highway,  it  being  held  that 
in  such  cases,  the  negligence  of  the  defendant  need  not  be  the  sole 
and  immediate  cause  of  the  injury  and  that  he  is  liable  though  there 
is  another  concurring  cause,  other  than  the  plaintiff's  own  fault,  pro- 
vided that  but  for  his  act  the  injury  would  not  have  occurred.**  So 
the  negligent  anchoring  of  a  guy  wire  of  a  telephone  pole  in  an  alley 
in  such  a  way  as  to  overturn  a  passing  wagon  on  a  bystander,  may 
be  found  to  be  the  proximate  cause  of  the  injury,  although  such 
accident  would  not  have  occurred  but  for  the  negligence  of  the  driver 
of  the  wagon.^*  And  while  the  presence  of  a  loose  banana  on  the 
walk  cannot  be  regarded  as  the  sole  cause  of  the  fall  of  a  pedestrian 
in  stepping  thereon,  wher^  merchants  use  the  walk  <  ad  joining  their 
place  of  business  for  receiving  and  shipping  goods  to  such  an  extent 
as  to  confine  travelers  to  a  narrow  passageway  during  most  of  the 

Co.,  26  R.  I.  258,  58  AtL  802,  106  A.  Minn.  149,  127  N.  W.  484,  29  L.RJL 

S.  R.  71;,  67  L.R.A.  116;  Rohrbough  (N.S.)  822. 

V.  Barbour  County,  39  W.  Va.  472,  20  8.  Galveston  v.  Posnainsky,  62  Tex. 

S.  E.  565,  45  A.  S.  R-  925.  ^S,  50  Am.  Rep.  517. 

Notes:    10    L.R.A.    477;   9    L.R.A.  ,J-  Wheeler  v.  Ft.  Dodge,  131  la. 

(N.S.)  548  et  aeq.;  13  L.R.A.(N.S.)  ^66,  108  N.  W,  1057,  9  LJlJi..(N.S.) 

1252  et  seq.;  18  L.R.A.(N.S.)   1137,  ^^J-    ^  ,^   . 

1140  et  seq.;  20  L.R.A.(N.S.)  732  et  n  \nn^  ^noo^a'^A  V^^^ll^ 
t,^  Co.,  40  Conn.  238,  16  Am.  Rep.  33; 

1   Q--.  ,-«4»^   «o*  Q7A  Stedman  v.  O'Neil,  82  Conn.  199,  72 

4.  oee^intra,  par.  ^74.  ^^,  923  22  L.R.A.(N.S.)  1229;  Louis- 

00a  ^^9  M  w'^o^f  ^^""^p^  m  J'l-  ^i"«  H^"«  Tel.  Co.  v!  Gasper,  123 
296,  142  N.  W.  957,  48  L.R.A.(N.S.).  Kv.  128,  93   S.   W.  1057,  9  L.R.A. 

141-  (NS.)  548  and  note;  Lake  v.  Milliken, 

6.  Woodson  v.  Metropolitan  St.  R.  62  Me.  240,  16  Am.  Dec.  456. 

Co.,  224  Mo.  685,  123  S.  W.  820,  20  11.  Louisville  Home  Tel.  Co.  ▼. 
Ann    Cas.  1039,  30  L.R.A.(N.S.)  931.   Gasper,  123  Ky.  128,  93  S.  W.  1057,  9 

7.  Neidhardt    v.    Minneapolis,    112  L.R.A.(N.S.)  548. 
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business  hours  of  the  day;  such  wrongful  use  of  the  walk  is  a  oon- 
tributing  cause,  which  will  render  Uie  merchants  liable  for  the 
injury." 

368.  Defect  or  Obstruction  as  Sole  Cause. — ^In  some  jurisdictions 
there  is  no  liability  on  the  part  of  a  municipality  unless  the  defect 
or  obstruction  in  the  highway  is  the  sole  cause  of  the  injury,^'  and 
there  can  be  no  recovery,  if  any  other  cause,  for  which  the  munici- 
pality is  not  liable,  proximately  contributed  thereto,**  such  as  the 
negligence  of  the  injured  party,  or  of  a  third  person, *•  or  the  fright 
of  a  horse,**  except  perhaps  where  the  concurring  cause  was  a  pure 
accident  which  common  prudence  and  sagacity  could  not  have  fore- 
seen and  provided  against.*^  Some  courts  hold  that  liability  in 
such  cases  is  denied  because  the  act  which  concurs  with  the  defect  in 
producing  the  injury  is  wrongful  or  negligent,  and  not  because  it  is 
a  concurring  cause,*®  and  that  a  recovery  may  be  had  if  such  act 
is  innocent  and  is  of  a  kind  which  the  defendant  is  bound  to  expect 
and  to  provide  for,**  or  is  an  ordinary  outside  cause,  as  distinguished 
from  one  of  an  extraordinary  nature.** 

369.  Act  of  Third  Person  or  Plaintiff  as  Interreiiiiig  or  Contribut- 
ing Cause. — There  are  numerous  holdings  to  the  effect  that  if  the 
accident  would  not  have  happened  but  for  the  intervention  of  a 
responsible  third  person,  acting  as  a  free,  intelligent  agent,  there  is 
no  liability,*  at  least,  unless  the  intervening  act  is  such  as  might 

12.  Qaribaldi  v.  O'Connor,  210  lU.  Notes:  10  L.R.A.  170;  13  L.R.A. 
284,  71  N.  E.  379,  66  L.R.A.  73.  (N.S.)  1256  et  seq.;  18  L.RJL.(N.S.) 

13.  Cleveland  v.  Bangor,  87  Me.  259,  1139  et  seq.;  20  L.RA..(N.S.)  732  et 
23  Ail.  892,  47  A.  S.  R,  326 ;  Bosworth  seq. 

V.  Swansey,  10  Mete.  (Mass.)  363,  43  15.  See  infra,  par.  369. 

Am.  Dee.  441;   Rowell  v.  Lowell,  7  16.  See  infra,  par.  375.  . 

Gray  (Mass.)  100,  66  Am.  Dec.  464  17.  See  infra,  par.  370. 

and  note;  Uarrigan  v.  Clarksburg,  150  18.  Hayes  v.  Hyde  Park,  153  Mass. 

Mass.  218,  22  N.  E.  897,  5  L.R.A.  609;  514,  27  N.  E.  522, 12  L.R.A.  249. 

Feeley  v.  Melrose,  205  Mass.  329,  91  19.  Hayes  v.  Hyde  Park,  153  Mass. 

N.  E.  306, 137  A.  S.  R.  445,  27  L.R.A.  514,  27  N.  E.  522, 12  L.R.A.  240;  Fee- 

(N.S.)   1156;   Ehleiter  v.  Milwaukee,  ley  v.  Melrose,  205  Mass.  329,  91  N.  E. 

121  Wis.  85, 98  N.  W.  934, 105  A.  S.  R.  306, 137  A.  S.  R.  445,  27  L.R.A.(N.S.) 

1027,  2  Ann.  Cas.  178,  66  L.R.A.  915.  1156. 

14.  Bartram  v.  Sharon,  71  Conn.  20.  Schaeffer  v.  Jackson  Tp.,  150 
686,  43  Atl.  143,  71  A.  S.  R.  225,  46  Pa.  St.  145,  24  Atl.  629,  30  A.  S.  R. 
L.R.A.  144;  Upton  v.  Windham,  75  792,  18  L.R.A.  100;  Tbubron  v.  Dravo 
Conn.  228,  53  Atl.  660,  96  A.  S.  R.  Contracting  Co.,  238  Pa.  St.  443,  86 
197;  Perkins  v.  Fayett,  68  Me.  152,  28  Atl.  292,  Ann.  Cas.  1914C  252,  44 
Am.  Rep.  84;  Cleveland  v.  Bangor,  87  L.R.A.(N.S.)  699. 

Me.  259,  32  Atl.  892,  47  A.  S.  R.  326;  1.  Harton  v.  Forest  City  Tel.  Co., 
Pratt  v.  Weymouth,  147  Mass.  245,  17  146  N.  C.  429,  59  S.  E.  1022,  14  Ann. 
N.  E.  538,  9  A.  S.  R.  691;  Ehleiter  v.  Cas.  390,  14  L.R.A. (N.S.)  956;  Ma- 
Milwaukee,  121  Wis.  85,  98  N.  W.  934,  hogany  v.  Ward,  16  R.  I.  479,  17  Atl 
105  A.  S.  R.  1027,  2  Ann.  Cas.  178,  66  860,  27  A.  S.  R.  753  and  note;  Nelson 
L.R.A.  915.  V.  Narragansett  Electric  Lighting  Co., 
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reasonably  have  been  anticipated  as  the  natural  and  probable  result 
of  the  original  negligence.'  So  there  are  many  holdings  to  the 
effect  that  there  can  be  no  recovery  as  against  a  municipality  if  the 
injury  was  proximately  contributed  to  by  the  negligent  or  unlawful 
act  of  a  third  person,*  or  of  the  plaintiff  himself,*  or  of  the  person 
with  whom  he  was  riding,*  or  of  a  fellow  traveler.*  According  to  the 
foregoing  principles  the  placing  of  an  electric  light  near  a  trolley 
wire  at  a  curve  is  not  the  proximate  cause  of  an  injury  by  glass 
falling  from  the  globe  when  shattered  l>y  a  trolley  leaving  the  wire;  ^ 
a  post  in  the  side  of  a  highway  is  not  the  proximate  cause  of  an 
injury  inflicted  by  colliding  with  it,  where  the  person  injured  was 
forced  to  the  side  of  the  road  by  the  failure  of  another  traveler  to 
turn  out  as  required  by  law;*  the  negligence  of  a  town  in  failins;  to 
maintain  a  guard  rail  along  an  excavation  on  private  property  adjoin- 
ing a  sidewalk  is  not  the  proximate  cause  of  the  fall  into  the  excava- 
tion of  a  traveler  who  mistook  the  lot  for  a  street,*  and  necjligence 
in  maintaining  a  telephone  pole  in  a  dangerous  condition  until  it  falls 
across  a  highway  is  not  the  proximate  cause  of  the  death  of  a  passer-by 
in  consequence  of  a  stranger's  setting  the  pole  back  in  its  place  and 
so  insecurely  propping  it  up  that  it  soon  fell  again.^*  But  the  rule 
which  seems  to  have  been  adopted  by  the  larger  number  of  cases  is 
that  a  city  which  has  been  g>iilty  of  negligence  in  permitting  an 
obstruction  in  a  street  is  not  relieved  from  liability  by  the  intervention 
of  the  negligence  of  some  independent  third  person  for  whom  the 
person  injured  was  not  responsible.^^  Under  this  rule  a  municipality 
is  liable  where  its  negligence  in  failing  to  remove  a  pile  of  lumber 
from  a  street  and  the  act  of  a  third  person  in  driving  against  it  concur 

26  R.  L  258,  58  Ati.  802, 106  A.  S.  R.  43  Ati.  143,  71  A.  S.  R.  225,  46  L.R.A. 

711,  67  L.R.A.  116.  144;  Upton  v.  Windham,  75  Conn.  288, 

Note:  13  L.R.A.(N.S.)  1259.  63  Atl.  660,  96  A.  S.  R.  197. 

2.  Mahogany  v.  Ward,  16  R.  I.  479,  7.  Nelson  v.  Narragonsett  Electric 

17  Atl.  800,  27  A.  S.  R.  753.  Lighting  Co.,  26  R.  I.  258,  58  Atl. 

8.  Rowell  V.  Lowell,  7  Gray  (Mass.)  802,  106  A.  S.  R.  711,  67  L.R.A.  116. 

100,  66  Am.  Deo.  464  and  note;  Arey  8.  Mahogany  v.  Ward,  16  R.  L  479, 

V.  Newton,  148  Mass.  698,  20  N.  E.  17  Atl.  860,  27  A.  S.  R.  753. 

327, 12  A.  S.  R.  604.  9.  Lyons  v.  Watt,  43  Colo.  238,  95 

Note:  21  L..RA.(N.S.)  670  et  seq.  Pac.  949,  18  L.RA..(N.S.)  1135  and 

4.  Bosworth  v.  Swansey,  10  Mete.  note. 

(Mass.)  363,  43  Am.  Dec.  441.  10.  Harton  ▼.  Forest  City  Tel  Co., 

See  also  infra,  par.  378  et  seq.  146  N.  C.  429,  59  S.  E.  1022,  14  Ann. 

6.  Flagg  V.  Hudson,  142  Mass.  280,  Cas.  390,  14  L.R.A.(N.S.)  966. 

8  N.  E.  42,  56  Am.  Rep.  674;  Feeley  v.  11.  Cohen  v.  New  York,  113  N.  Y. 

Melrose,  205  Mass.  329,  91  N.  E.  306,  532,  21  N.  E.  700,  30  A.  S.  R.  506, 

137  A.  S.  R.  445,  27  L.R.A.(N.B.)  4  L.R.A.  406;  McChire  v.  Sparta,  84 

1156.  Wis.  269,  54  N.  W.  337,  36  A.  S.  R. 

Note:  21  L.R.A.(N.S.)  671.  924. 

See  also  infra,  par.  396.  Note:  21  L.R.A.(N.S.)  672  et  seq. 

6.  Bartram  v.  Sharon,  71  Conn.  686, 
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in  causing  the  injury^  regardless  of  whether  such  third  person  was 
negligent;^*  where  a  person  is  injured  by  falling  into  a  hatchway 
constructed  by  a  house  owner  and  maintained  by  him  in  a  dangerous 
condition,**  or  where  the  injury  was  caused  by  wagon  kept  in  the 
street  by  permission  from  the  city,  though  the, owner  of  the  wagon 
was  negligent  and  his  negligence  was  the  immediate  cause  of  the 
accident.**  So,  too,  it  has  been  held  that  one  who,  without  any  negli- 
gence on  his  part,  is  pushed  or  jostled  off  a  sidewalk  which  is  more 
than  six  feet  above  the  ground,  and  is  not  protected  by  any  railing 
or  guard,  may  recover  from  the  village  whose  duty  it  was  to  have 
kept  such  sidewalk  properly  guarded.**  And  a  city  which  permits 
the  construction  of  a  platform  in  a  street  as  part  of  a  carnival  or  street 
fair  is  not  exempted  from  liability  for  injuries  resulting  from  its  defec- 
tive construction  by  the  negligence  of  the  person  constructing  it,  if  the 
permission  so  granted  to  use  the  street  was  also  a  proximate  cause.** 
The  rule  is  also  often  applied  in  cases  where  liability  is  sought  to  be 
imposed  on  private  corporations  or  individuals,  it  being  held  that 
they  are  not  relieved  from  liability,  because  a  wrongful  act  on  the 
part  of  the  municipality  or  of  a  third  person  concurs  in  causing  the 
injury.*^  Likewise  the  fact  that  a  town  has  negligently  left  a  depres- 
sion in  a  sidewalk  will  not  relieve  the  abutting  owner  from  liability 
for  injuries  to  a  pedestrian  who  falls  on  ice  which  accumulated  there 
through  such  owner's  negligence.**  And  a  person  leaving  an  open 
barrel  of  fish  brine  in  the  street  has  been  held  liable  for  the  death  of 
a  cow  from  drinking  the  brine  after  it  had  been  emptied  into  the 
street  by  a  third  person,  without  the  defendant's  knowledge  or  author- 
ity!** Negligence  of  the  owner  of  an  iron  post  used  as  a  barber's 
pole,  in  placing  it  on  a  sidewalk,  or  in  failing  to  fasten  it  securely, 
will  not  preclude  liability  of  one  who  negligently  knocks  it  over  by 
backing  a  wagon  against  it,  causing  injury  to  a  person  struck  by  it, 
the  negligence  in  knocking  it  over  being  a  new  cause  which  may 
create  a  liability  irrespective  of  the  liability  of  the  owner.-*  Similarly, 
a  railroad  company  operating  in  the  streets  of  a  city  is  liable  for  an 
injury  to  a  traveler  by  coming  in  contact  with  a  loose  rail  and  pro- 
truding spike  in  its  tiack,  due  to  its  negligence,  although  the  negli- 

« 

••• 

12.  Gonzales  v.  Galveston,  84  Tex.   23  L.R.A.(N.S.)  636. 

3, 19  S.  W.  284,  31  A.  S.  R.  17.  17.  Stedman    v.    O'Neil,    82    Conn. 

13.  McClure  v.  Sparta,  84  Wis.  2G9,  199,   72    AtL    923,    22    L.R.A.(N.S.) 
54  N.  W.  337,  36  A.  S.  R.  924.  1229 ;  Field  v.  Gowdy,  199  Mass.  568, 

14.  Cohen  v.  New  York,  113  N.  Y.  85  N.  E.  884,  19  L.R.A.(N.S.)  236. 
632,  21  N.  E.  700,  10  A,  S.  R.  506,       18.  Field  v.  Gowdy,  199  Mass.  568^ 
4  L.R.A.  406.  85  N.  E.  884, 19  L.R.A.(N.S.)  236. 

15.  Carterville  v.  Cook,  129  III.  152,       19.  Henry  v.  Dennis,  93  Ind.  452, 
22   N.    E.   14,  16   A.    S.   R.   248,   4  47  Am.  Rep.  378. 

L.R.A.  721.  20.  L.   Wolff  Mfg.   Co.  ▼.   Wilson, 

16.  Van  Cleef  v.  Chicago,  240  IlL    162  111.  9,  38  N.  E.  694,  26  L.R.A.  229. 
318,  88  N.  £.  816,  130  A.  S.  R.  275, 
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gence  of  the  city  in  leaving  a  dangerous  bole  in  the  street  may  have 
primarily  and  remotely  caused  the  fall  and  accident  which  resulted 
in  the  injury.* 

370.  Accidents;  Natural  Causes. — ^If  an  injury  is  purely  accidental, 
and  there  is  no  causal  connection  between  it  and  the  negligence  or 
wrongful  act  complained  of,  then  there  is  no  liability  on  the  munici- 
pality.* This  is  the  case  where  the  accideilt  was  caused  by  a  traveler, 
such  as  the  breaking  of  the  axle  of  a  wagon  and  the  consequent  fright 
of  the  horse,  as  those  matters  had  no  connection  with  the  highway,' 
unless  the  accident  would  not  have  occurred  except  for  the  defect 
in  the  highway;*  or  where  the  accident  was  due  solely  to  natural 
causes  and  could  not  have  been  anticipated  by  ordinary  forecast.*^ 
But  liability  cannot  be  avoided  on  the  ground  that  the  accident  was 
caused  by  an  act  of  God,  e.  g.,  the  blowing  down  of  a  sign  suspended 
over  the  street,  unless  the  wind  was  unprecedented,  and  was  the  sole 
cause  of  the  injury;*  or  on  the  ground  that  a  natural  cause  con- 
tributes to  produce  an  injury,  which  could  not  have  happened  without 
the  unlawful  act  of  the  defendant.  So  one  who  suspends  a  sign  over 
a  street  in  violation  of  an  ordinance  is  liable  for  injuries  resulting  from 
its  fall,  though  it  is  blown  down  by  an  extraordinary  gale.'  It  has 
been  held  that  a  landowner  who  wrongfully  maintains  a  wire  fence 
in  the  highway,  but  outside  of  the  traveled  way,  is  not  liable  for 
injuries  sustained  by  a  traveler  whose  horse  throws  him  into  the 
fence.^  But  a  municipality  is  not  relieved  from  liability  for  injuries 
sustained  by  a  traveler  by  slipping  on  an  icy  ridge  on  a  sidewalk  1^ 
reason  of  the  fact  that  a  light  snow  was  falling  at  the  time,  which 
concealed  the  defect,  although  such  injury  would  not  have  happened 
but  for  the  snow.* 

371.  Injuries  Not  Resulting  from  Immediate  Contact  with  Defect — 
The  liability  of  municipalities  for  defects  in  a  highway  is  not  limited 
to  injuries  suffered  by  reason  of  a  traveler  or  his  horse  or  carriage 
coming  into  immediate  contact  with  the  defect  or  obstruction,  but 
extends  to  injuries  to  the  horse  while  under  the  immediate  impulse 
or  impetus  received  from  the  obstruction ;  *®  and  if  a  horse  by  reason 

1.  Cline  V.  Crescent  City  R.  Co.,  43      5.  Allegheny  v.  Zimmerman,  95  Pa. 
La.  Ann.  327,  9  So.  122,  26  A.  S.  R.  St.  287,  40  Am.  Rep.  649. 
187.  di.    ,       -.o^    T         6-  Purcell  v.  Stubblefield,  41  Okla. 

&*Rcp •  if'  ^"^  ^"^  ^*'  *^*'  ^^      7- 'S"««»»»'y  ^-  Herchenroder,  106 
3   Jackson  Tp   v  Warner   127  Pa    ^^^'  ^^^  ®  ^^'  ^®P-  3^* 

St.  184,  17  Atl.  903,  14  A.  S.  R.  833;*  ^Ar^l^'^^i!?  T-J^J^'^'o^o^^Ll^  ^' 

Horstick  V.  Dunkle,  145  Pa.  St.  220,  ^^  N.  W.  862,  100  A.  S.  R.  358. 

23  Atl.  378,  27  A.  S.  R.  685.  ^-  Street  v.  Holyoke,  106  Mass.  82, 

4.  Dreher  v.  Fitchburg,  22  Wis.  675,  7  Am.  Rep.  500. 
99  Am.  Dec.  191.  10.  Lund  v.  Tyngsborough,  U  Cash. 
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of  the  want  of  a  railing  along  a  highway,  goes  over  the  embankment 
and  immediately,  and  while  under  the  same  impulse,  slips  on  some 
ice  in  an  adjoining  field  and  falls,  and  thereby  injures  his  rider,  the 
want  of  the  railing  is  the  proximate  cause  of  the  injury.  But  the 
contrary  is  true,  if  the  horse  passes  the  embankment  in  safety,  and 
slips  and  falls  while  proceeding  in  the  adjoining  field.*^  On  the  same 
principle,  if  a  hole  in  a  highway  gives  a  bicycle  rider  thereon  an 
impetus  which  carries  him  over  an  unrailed  and  dangerous  embank- 
ment, to  bis  injury,  the  hole,  cannot,  as  matter  of  law,  be  regarded 
as  the  cause  of  the  injury,  so  as  to  preclude  a  recovery  on  the  ground 
of  negligence  in  failing  to  provide  a  railing  or  barrier,^*  and  the  fall 
of  ice  and  snow  from  a  building  on  a  horse,  causing  him  to  start,  and 
injure  the  driver  by  throwing  him  from  the  wagon,  is  the  direct, 
proximate  cause  of  the  injury.^' 

372.  Efforts  to  Escape  or  Minimize  Danger;  Sudden  Peril.— If 
a  person  is  put  in  sudden  peril  by  the  negligent  act  of  another,  and  in 
an  instinctive  effort  to  escape  he  suffers  injury,  the  negligent  act  is 
the  proximate  cause  of  the  injury,  provided  the  apparent  danger  is 
such  that  the  means  taken  to  avoid  it  are  reasonable  under  the  circum- 
stances.** Illustrations  of  this  are  leaping  from  a  carriage  to  avoid 
apparently  imminent  danger;  *'  dismounting  from  a  horse  that  has 
become  frightened  and  unmanageable  by  reason  of  a  defect  in  the 
way  in  order  to  avoid  injury,  though  the  contrary  is  true  if  the 
horse  is  not  unmanageable;  *^  turning  to  the  left  from  an  unguarded 
embankment  to  avoid  going  over  it  so  that  a  collision  occurs  with  a 
carriage  coming  from  the  opposite  direction,*'  and  moving  quickly 
out  of  the  way  of  a  trunk  thrown  from  a  wagon  and  thereby  striking 
against  another  trunk  lying  on  the  sidewalk.*^  The  liability  of  the 
municipality  extends  to  injuries  to  a  horse  during  reasonable  efforts 
to  relieve  him  from  the  position  into  which  he  has  been  thrown  by 
coming  into  contact  with  the  defect  or  obstruction.**    And  in  some 

(Mass.)   663,  59  Am.  Dee.  150  and  States  Exp.  Co.,  147  Pa.  St.  404,  23 

aote.  Ati.  594,  30  A.  S.  R.  741,  14  L.RA. 

Note:  20  L.R.A.(|N.S.)  735  et  seq.  743. 

11.  Stevens  v.   Bozford,   10   Allen       15.  Lund  v.  Tyngsborough^  11  Gush. 
(Mass.)  25,  87  Am.  Dec.  616.  (Mass.)  563,  59  Am.  Dec.  159. 

12.  Hendry  v.  North  Hampton,  72       Note:  20  L.R.A.(N.S.)  735  etseq. 
N.  H.  351,  56  AtL  922,  101  A.  S.  R.       16.  Card  v.  Ellsworth,  65  Me.  574, 
681,  64  L.R.A.  70.  20  Am.  Rep.  722. 

18.  Smethurst  v.  Barton  Square  Ind.  17.  Flagg  v.  Hudson,  142  Mass.  280, 

Cong.  CbuTCh,  148  Mass.  261,  19  N.  8  N.  E.  42,  56  Am.  Rep.  674. 

E.  387,  12  A.  S.  R.  550,  2  L.R.A.  695.  18.  Vallo  v.  United  States  Exp.  Co., 

14.  Lund  V.  Tyngsborough,  11  Cush.  147  Pa.  St.  404,  23.Atl.  594,  30  A  S. 

(Mass.)  563,  59  Am.  Dec.  159;  Flagg  R.  741, 14  L.R.A.  743. 

▼.  Hudson,  142  Mass.  280,  8  N.  E.  42,  19.  Note:  20  L.R.A.(N.S.)   735  et 

56  Am.  Rep.   674;   Vallo  v.  United  seq. 
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jurisdictions,  a  defect  in  the  highway  is  regarded  as  the  proximate 
cause  of  injuries  sustained  by  a  traveler  while  attempting  to  aid  his 
horse  who  has  been  injured  thereby, *•  though  other  courts  hold  to 
the  contrary,  and  refuse  to  permit  a  recovery  under  such  circum- 
stancea  ^ 

Fright  of  Horse  as  Concurring  Cause 

373.  In  General. — ^As  a  general  rule  where  a  horse  is  frightened  at 
some  object  in  or  condition  of  a  street,  and  in  consequence  runs  away 
and  injury  results,  the  municipality  is  liable  if  the  defect  or  obstruc- 
tion in  the  street  which  caused  the  fright  was  due  to  the  negligence 
of  the  municipal  authorities,  regardless  of  whether  the  injury  was 
caused  directly  by  running  against  or  into  some  other  obfitruction  or 
defect  in  the  street  or  by  coUi'ding  with  a  vehicle  or  other  thing 
lawfully  there,  for  in  such  a  case  the  negligence  of  the  municipality 
is  the  proximate  cause  of  the  injury.*  But  there  is  considerable  con- 
flict of  authority  as  to  the  liability  of  municipalities,  private  coj^- 
porations  and  individuals  where  the  fright  was  due  to  a  cause  for 
which  neither  party  is  responsible,  but  the  immediate  cause  of  the 
injury  was  a  collision  with  a  defect  or  obstruction  in  the  street.*  The 
diversity  of  view  as  to  this  matter  forms  the  subject  of  the  four  follow- 
ing paragraphs.  Of  course,  there  is  no  liability  where  the  injury 
would  have  occurred  even  if  the  defendant  had  done  his  full  dutv 
in  the  premises;  *  or  if  the  negligence  of  the  defendant  was  the  remote 
rather  than  the  proximate  cause  of  the  injury;  as  where  a  horse 
became  frightened  and  ran  away,  and  frightened  a  team  fastened  to 
a  hitching  post  provided  by  the  city,  causing  them  to  break  the  post 
and  run  away,'and  they  rnn  over  and  injured  a  person  in  the  street.* 
In  somB  states,  the  fact  that  the  fright  of  the  horse,  or  the  loss  of 
control,  occurred  outside  the  limits  of  the  highway  is  alone  sufficient 
to  bar  recovery,  though  the  contrary  is  true  in  others.* 

374.  Rule.  Permitting  Recovery. — According  to  the  weight  of 
authority,  where  two  causes  combine  to  produce  the  injury,  both  of 
which  are  in  their  nature  proximate,  the  one  being  a  defect  in  the 
highway,  for  which  the  city  is  liable,  and  the  other  the  running  away 
of  a  horse,  for  which  neither  party  is  responsible,  then  the  municipal- 

20.  Page  v.  Bucksport,  64  Me.  51,  Gas.  182. 

18  Am.  Rep.  239.  3.  Note:    39    L.R.A.    66    et    seq., 

Note:  20  L.R.A.(N.S.)  735.  L.R.A.1915D  243. 

1.  Crowley  v.  West  End,  149  Ala.  4.  Stout  v.  Vale  Crueis,  etc.,  Go., 
613,  43  So.  359, 10  L.R.A.(N.S.)  801.  153  N.  C.  513,  69  S.  E.  508,  31  L.R.A. 

2.  Harrodsburg  v.  Abram,  138  Ky.  (N.S.)  804. 

157,  127  S.  W.  758,  29  L.R.A.{N.S.)  6.  Rockford  v.  Tripp,  83  111.  247, 
199.  26  Am.  Rep.  381. 

Notes:    18    L.R.A.    101,    102;    13       6.  Notes:  18  L.R.A.  104:  8  L.R.A 
L.R.A.(N.S.)    1257   et   seq.;   2   Apn.    (N.S.)  78,  80. 
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ity  is  liable,  provided  the  injury  would  not  have  been  sustained  but 
for  the  defect  in  the  highway,  and  the  plaintiff  was  not  guilty  of  con- 
tributory negligence.^  In  support  of  this  rule  it  is  said  that  no  ad- 
ditional duty  or  obligation  is  imposed  thereby  on  the  municipality; 
but  that  it  is  only  required  to  use  reasonable  diligence  and  care  in 
making  its  streets  safe  for  the  public  use  in  view  of  those  accidents 
which  may,  in  the  exercise  of  common  prudence,  be  anticipated  and 
guarded  against,^  and  that  while  it  is  not  bound  to  furnish  roads  on 
which  it  will  be  safe  for  horses  to  run  away,  it  is  bound  to  furnish 
reasonably  safe  roads.*  In  reply  to  the  contention  that  in  such  cases 
the  defect  in  the  highway  is  not  the  proximate  cause  of  the  injury, 
it  has  been  said  that  neither  the  running  away  of  the  horse  nor  the 
defects  in  the  street  are  alone  sufficient  to  produce  the  injury,  but 
it  is  produced  by  the  combination  of  both,  and  they  become,  there* 
fore,  in  combination,  the  efficient  and  proximate  cause;  so  that  the 
causal  relation  is  direct  between  the  defective  street,  occasioned  by 
the  negligence  or  omission  of  duty  by  the  defendant^  and  the  injury 
to  the  plaintiff,  and  without  any  intervening  efficient  caused®  Piu** 
suant  to  this  rule,  it  has  been  held  that  a  municipality  is  liable  for 
injuries  sustained  by  runaway  horses  coming  in  contact  at  night 
with  building  materials  left  in  the  street  and  not  guai'ded  in  any 
way,^^  or  with  a  building  erected  and  maintained  by  a  third  person 
in  the  street,^*  or  by  f^dling  into  an  unfenced  and  dangerous  excava- 

7.  Denver  V.  Utzler,  38  Colo.  300,  88  475,  476;  18  L.R.A.  102  et  seq.;  9 

Pac  143,  120  A.  S.  R.  108,  8  L.R.A.  L.R.A.(N.S.)  550  et  seq.;  13  L.R.A, 

(N.S.)  77  and  note;  James  v.  Tampa,  (N.S.)  1252  et  seq.;  18  L.R.A.(N.S.) 

52  Pla.  292,  42  So.  729,  120  A.  S.  R.  1140  et  seq.;  20  L.R.A.(N.S.)  744  et 

203,  11  Ann.  Cas.  510  and  note;  At-  seq.;  29  L.R.A.(N.S.)  199  et  seq.;  2 

lanta  v.  Wilson,  59  6a.  644,  27  Am.  Ann.  Cas.  180. 

Rep.  396  and  note;  Joliet  v.  Shofeldt,  As  to  the  effect  of  eontribntory  n^- 

144  111.  403,  32  N.  E.  969,  36  A.  S.  ligence .  generally,  see  infra,  par.  378 

R.  453,  18  L.R.A.  750;  Crawfordsville  et  seq. 

V.  Smith,  79  Ind.  308,  41  Am.  Rep.  8.  Joliet  t.  Shufeldt,  144  HI.  403, 

612;  McDowell  v.  Preston,  104  Minn.  32  N.  E.  969,  36  A.  S.  R.  453,  18 

263,  116  N.  W.  470,  18  L.R.A.(N.S.)  L.R.A.  750;  Ring  v.  Cohoes,  77  N.  Y. 

190;  Ring  ▼.  Cohoes,  77  N.  Y.  83,  33  83,  33  Am.  Rep.  574. 

Am.  Rep.  574;  Muskogee  v.  Miller,  9.  Joliet  v.  Shufeldt,  144  111.  403, 

(Okla.)    145   Pac.   782,   L.R.A.1915D  32  N.  E.  969,  36  A.  S.  R.  453,  18 

243   and  note.     See   also   Lawrence-  L.R.A.  750;  Ring  v.  Cohoes,  77  N.  Y. 

burg  V.  Lay,  149  Ky.   490,   149   S.  83,  33  Am.  Rep.  574;   Plymouth  v. 

W.  862,  Ann,  Cas.  1914A  1194,  42  Graver,  125  Pa.  St.  24,  17  Atl.  249, 

L.RA.(N.S.)    480,   where   it   is   inti-  11  A.  S.  R.  867. 

mated,  though  not  decided,  that  the  Note:  18  L.R.A.  102. 

stretching  of  a  rope  across  the  en-  10.  Joliet  v.  Shufeldt,  144  Dl.  403, 

trance  to  an  alley  was  not  the  proxi-  32  N.  E.  969,  36  A.  S.  R.  453,  18 

mate  cause  of  an  injury  to  a  pedes-  L.R.A.  750. 

trian  who  was  hit  hy  an  end  of  the  11.  James  v.  Tampa,  52  Fla.  292,  42 

rope  when  it  was  broken  by  a  runa-  So.  729,  120  A.  S.  R.  203,  11  Ann. 

way  horse.  Cas.  510. 

Notes:  52  Am.  Rep.  165;  10  L.BJL  12.  McDowell  v.  Preston,  104  Minn. 
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tion  in  a  street^^'  or  over  an  unguarded  embankment.^*  The  rule 
has  also  often  been  applied  where  the  defect  was  due  to  the  wrongful 
or  negligent  act  of  a  private  individual  or  corporation ;  ^*  as,  for  exam- 
ple, where  the  defective  road  or  bridge  on  which  the  accident  hap- 
pened was  maintained  by  a  turnpike,  bridge,  or  railroad  company.^^ 
Likewise  one  who  negligently  piles  boards  in  a  highway  may  be  lia- 
ble to  a  traveler  whose  horse,  becoming  frightened  by  the  noise  caused 
by  driving  over  the  boards,  jumps  sideways  and  thereby  throws  him 
out  of  the  wagon  and  injures  him.^^  And  it  has  been  held  that  if 
a  horse  is  frightened  by  a  moving  street  car  and  runs  away,  and  the 
driver  is  injured  by  collision  with  a  dangerous  obstruction  in  the 
street,  the  obstruction  is  the  proximate  cause.^^ 

375.  Rule  of  Nonliability. — ^In  some  jurisdictions  to  warrant  a 
recovery  it  must  be  shown  that  the  defect  alone  was  responsible  for 
the  accident,  and  that  this  would  have  occurred  even  though  the 
horse  had  not  been  frightened  or  uncontrollable.^*  And  the  fact 
that  the  fright  of  the  horse  contributed  to  the  accident  is  sufficient  to 
bar  recovery,  although- no  injury  might  have  resulted  if  the  street  had 
not  been  defective  or  obstructed.'*  And  there  are  numerous  hold^ 
ings  to  the  effect  that  if  a  street  or  highway  is  reasonably  safe  for 
ordinary  public  travel,  there  is  no  liability  for  an  injury  resulting 
to  a  runaway  horse,  or  to  persons  in  a  vehicle  to  which  he  is  hitched 
by  coming  in  contact  with  a  defect,*  though  a  recovery  may  be  had 
if  the  highway  where  the  injury  occurs  is  in  dangerous  condition  for 

263,  116  N.  W.  470,  18  L.R.A.(N.S.)  Barbour   County   Court,  39   W.   Va. 

190.  472,  20  S.  E.  565,  45  A.  S.  R.  925. 

13.  Crawfordsville  v.  Smith,  79  Ind.  Notes:  52  Am.  Rep.  165,  1C6;  18 
308,  41  Am.  Rep.  612.    .  L.R.A.  100  et  seq.;   8  L.R.A.(N.S.) 

14.  Atlanta  v.  Wilson,  59  Qa.  644,  77  et  seq.;  9  L.R.A.(N.S.)  551  et 
27  Am.  Rep.  396.  seq.;  13  L.R.A.(N..S.)  1255  et  seq.;  20 

15.  Strange    v.    Bodacaw    Lumber  L.R.A.(N.S.)  743,  744. 

Co.,  79  Ark.  490,  96  S.  W.  152,  116  20.  Cleveland  y.  Bangor,  87  Me.  259, 

A.  S.  R.  92 ;  Opdycke  v.  Public  Serv-  32  Atl.  892,  47  A.  S.  R.  326. 

ice  R.  Co.,  78  N.  J.  L.  576,  76  AtL  Notes:    18  L.R.A.  100  et   seq.;   8 

1032,  29  L.R.A.(N.S.)  71.  L.R.A.(N.S.)  77  et  seq.                        | 

16.  Baldwin  v.  Greenwoods  Turn-  1.  Harrodsburg  v.  Abram,  138  Ky. 
pike  Co.,  40  Conn.  238,  16  Am.  Rep.  157,  127  S.  W.  758,  29  L.R.A.(N.S.) 
33;  Missouri  Pac.  R.  Co.  v.  Hackett,  199;  Perkins  v.  Fayette,  68  Me.  152, 
54  Kan.  316,  38  Pac.  294,  28  L.R.A«  28  Am.  Rep.  84;  Cleveland  v.  Bangor, 
696.  87  Me.  259,  32  Atl.  892,  47  A.  S.  R.' 

Note:  8  L.R.A.(N.S.)  79.  326;  Titus  v.  Northbridge,  97  Mass.' 

17.  Lake  y.  Milliken,  62  Me.  240,  258,  93  Am.  Dec.  91  and  note;  Jack- 
16  Am.  Dec.  456.  son  Tp.  v.  Wagner,  127  Pa.  St.  184, 

18.  Campbell  v.  Stillwater,  32  Minn.  17  Atl.  903, 14  A.  S.  R.  833;  Horstick 
308,  20  N.  W.  320,  50  Am.  Rep.  567.  v.  Dunkle,  145  Pa.  St.  220,  23  Atl. 

19.  Cleveland  v.  Bangor,  87  Me.  378,  27  A.  S.  R.  685;  Rohrbough  v. 
259,  32  Atl.  892,  47  A.  S.  R.  326;  Barbour  County  Court,  39  W.  Va.  472, 
Titus  V.  Northbridge,  97  Mass.  258,  93  20  S.  E.  565,  45  A.  S.  R.  925;  Ehleiter 
Am.  Dec.  91  and  note;  Rohrbough  v.  y.  Milwaukee,  121  Wis.  85,  98  N.  W. 
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ordinary  travel,  notwithstanding  the  fright  of  the  horse.'  In  other 
^rords,  the  fright  of  the  horse  does  not  confer  on  the  traveler  any 
rights  he  would  not  otherwise  have  possessed,  nor  give  him  any  higher 
daim  on  the  care  of  the  municipality,  nor  does  it  take  from  him  any 
right  to  which  he,  in  common  with  other  travelers,  is  entitled  in  the 
use  of  the  highway.'  Reasons  given  for  this  rule  are  that  the  duty 
of  the  municipal  authorities  is  to  maintain  its  highways  in  a  rear 
sonably  safe  condition  for  ordinary  public  travel,  and  that  they  are 
not  maintained  for  the  use  of  runaway  horses,  and  the  use  of  the 
streets  by  runaway  hofses  is  not  and  cannot  be,  anticipated  by  the 
municipal  officers,*  and  that  if  the  street  is  reasonably  safe  for  ordi- 
nary travel  the  defect  or  obstruction  is  not  the  proximate  cause  of 
the  injury.*  Under  this  rule,  it  has  been  held  that  a  municipality 
38  not  liable  for  injury  to  a  runaway  horse  caused  by  a  defect  or 
obstruction  in  a  street,  where  there  is  sufficient  width  of  highway 
for  the  uses  of  the  usual  travel  thereon ;  *  nor  where  a  horse  tied  to  a 
post  in  a  city  street  became  frightened,  broke  away,  and  ran  along 
the  street,  and  plunged  down  an  unfenced  precipice  crossing  the  street, 
and  impassable  except  by  a  stairway  for  foot  passengers,  and  was 
killed.'  So  it  has  been  held  that  no  recovery  could  be  had  for  injuries 
sustained  by  reason  of  a  horse,  frightened  at  two  calves,  backing  a 
buggy  over  the  side  of  a  narrow  road,  as  the  accident  was  not  occa- 
sioned by  a  failure  to  keep  the  road  in  proper  repair,  but  by  the  un- 
manageableness  of  the  horse,  which  was  caused  by  the  sudden  appear- 
ance of  the  calves,  and  by  the  unskilfulness  of  the  driver.*  Nor  will  a 
hole  under  the  end  of  a  bridge  render  a  county  liable  for  injury 
received  by  the  driver  of  a  buggy,  when  his  horse,  becoming  fright- 

9U,  105  A.  S.  R.  1027,  2  Ann.  Cas.  23  Atl.  378,  27  A.  S.  R.  685. 

178  and  note,  66  L.R.A.  915.  4.  Harrodsbarg  v.  Abram,  138  Ky. 

See  Denver  v.  Utzler,  38  Colo.  300,  157,  127  S.  W.  758,  29  L.R.A.(M.S.) 

88  Pac.  143, 120.  A.  8.  R.  108,  8  L.R.A.  199;  Ehleiter  v.  Milwaukee,  121  Wis. 

(N.Sl)  77  citing  cases  to  this  effect.  85,  98  N.  W.  934,  105  A.  S.  R.  1027, 

Notes:  59  Am.  Dec  162;  27  Am.  2  Ann.  Cas.  178,  66  L.R.A.  915.    See 

Rep.  398;  50  Am.  Rep.  572  et  seq.;  also  Denver  v.  Utzler,  38  Colo.  300, 

9  L.RJl.(N.S.)  551  et  seq.;  13  L.R.A.  88  Pac.  143, 120  A.  S.  R.  108,  8  L.R.A. 

(N.S.)  1255  et  seq.;  18  L.R.A.(N.S.)  (N.S.)  77  and  note. 

1139   et  seq.;   20  L.R.A.(N.S.)    743,  5.  Harrodsbui^  v.  Abram,  138  Ky. 

744;  11  Ann.  Cas.  512,  513.  157,  127  S.  W.  758,  29  L.R.A.(N.S.) 

2.  Janes  v.  Tampa,  52  Fla.  292,  42  199;  Ehleiter  v.  Milwaukee.  121  Wis. 
So.  729,  120  A.  S.  R.  203,  11  Ann.  85,  98  N.  W.  934,  105  A.  S.  R.  1027, 
Cas.  510  and  note;  Harrodsbarg  v.  2  Ann.  Cas.  178,  66  L.R.A.  915. 
Abram,  138  Ky.  157,  127  S.  W.  758,  6.  Harrodsbarg  v.  Abram,  138  Ky. 
29  L.R.A.(N.S.)  199;  Horstick  v.  157,  127  S.  W.  758,  29  LJR.A.(N.S.) 
Dunkle,  145  Pa.  St.  220,  23  Atl.  378,  199  and  note. 

27  A.  S.  R.  685.  7.  Moss  v.  Barlington,  60  la.  438, 

3.  Jackson  Tp.  v.  Wagner,  127  Pa.  15  N.  W.  267,  46  Am,  Rep.  82. 

St.  184,  17  Atl.  903,  14  A.  S.  R.  833;       8.  Smith  v.  County  Court,  33  W. 
Horstick  v.  Dunkle,  145  Pa.  St.  220,   Va.  713,  11  S.  E.  1,  8  L.R.A.  82. 

459 


§376  HIGHWAYS  13  &.  0.  L. 

ened  after  stepping  with  his  forefeet  on  the  bridge,  backs  and  turns 
the  buggy  over,  thus  throwing  the  driver  violently  down  an  embank- 
ment, in  the  absence  of  any  evidence,  except  the  opinion  of  the  party 
injured,  that  the  fright  of  the  horse  was  caused  by  the  hole.' 

376.  Liability  as  Affected  by  Cause  of  Fright.— Some  courts  hold 
that  there  may  be  a  recovery  where  a  defect  in  the  highway  and  the 
fright  or  loss  of  control  of  the  horse  concur  in  causing  the  injury, 
provided  such  fright  or  loss  of  control  results  from  ordinary  causes 
which  might  have  been  foreseen,  but  that  the  contrary  is  true  where 
the  fright  results  from  extraordinary  causes  for  which  the  municipal- 
ity is  not  responsible  and  of  which  it  cannot  be  presumed  to  have 
had  notice.*®  Thus,  it  has  been  held  that  the  fright  of  a  gentle 
horse  at  the  passing  of  an  automobile  driven  with  ordinary  care  and 
at  reasonable  speed  is  an  incident  to  the  proper  use  of  a  highway,  and 
a  danger  to  be  guarded  against  by  a  municipality,  and  the  injury 
done  to  a  traveler  by  its  unsafe  condition  in  connection  with  such 
an  event,  is  one  of  those  dangers  to  whicli  travelers  are  exposed  by 
defects  in  the  highway  and  for  which  indemnity  is  provided  when 
the  danger  ripens  into  actual  damage.**  Under  this  rule  municipal- 
ities have  frequently  been  held  liable  for  injuries  resulting  from 
frightened  horses  plunging  over  unguarded  precipices  or  embank- 
ments on  the  ground  that  the  absence  of  a  railing  or  barrier  was  the 
proximate  cause  of  the  injury.*'  And  this  though  the  fright  was 
due  to  the  negligence  of  a  third  party  for  which  he  might  also  be  lia- 
able.^'  If  the  fright  is  ordinary  and  to  be  expected,  the  municipality 
cannot  escape  liability  on  the  ground  that  it  could  not  foresee  the 
particular  freak  of  conduct  of  the  frightened  horse.**  But  under 
the  same  rule,  a  town  was  held  not  to  be  liable  where  a  horse  became 
frightened  at  donkeys  drawing  a  load,  and  broke  a  wheel  of  the 
wagon  by  turning  suddenly,  and  the  axle,  after  dragging  along  the 
ground  for  some  distance,  dropped  into  a  hole  in  the  road,  and  the 
driver  was  thrown  on  a  pile  of  stones  and  injured,*'  nor  where  i^  pair 

9.  Mason  v.  Spartanburg  County,  Uncapher,  117  Pa.  St.  353,  11  AtL 
40  S.  C.  390,  19  S.  E.  15,  42  A.  S.  B.  619,  2  A.  S.  R.  664;  Plymouth  Tp.  v. 
887.  Graver,  125  Pa.  St.  24,  17  Atl.  249, 

10.  Schaeffer  v.  Jackson  Tp.,  150  11  A.  S.  R.  867;  Yoders  v.  Amwell 
Pa.  St.  145,  24  Atl.  629,  30  A.  S.  R.  Tp.,  172  Pa.  St  447,  33  AtL  1017,  61 
792,  18  L.R.A.  100;  Yoders  v.  Amwell  A.  S.  R.  750.  I 
Tp.,  172  Pa.  St.  447,  33  Atl.  1017,  51  Notes:  58  Am.  Rep.  527  et  aeq.;  2 
A.  S.  R.  750;  Thubron  v.  Dravo  Con-  Ann.  Cas.  180. 

tracting  Co.,  238  Pa.  St.  443,  86  Atl.  13.  Burrell   Tp.   v.   Uncapher,   117 

292,  Ann.  Cas.  I914C  252,  44  L.R.A.  Pa.  St.  353,  11  Atl.  619,  2  A.  S.  B. 

(N.S.)  699.  664. 

Note:  18  L.R.A.(N.S.)   1144,  1145.  14.  Yoders  v.  Amwell  Tp.,  172  Pa. 

11.  Upton  V.  Windham,  75  Conn.  St.  447,  33  AtL  1017,  51  A.  S.  R.  750. 
288,  53  AtL  660,  96  A.  S.  R.  197.  15.  Jackson    Tp.    v.    Wagner,    127 

12.  Hey  v.  Philadelphia,  81  Pa.  St.  Pa.  St.  184,  17  AtL  903,  14  A.  S.  R. 
44,  22  Am.  Rep.  733;  Burrell  Tp.  v.  833;   Schaeffer   v.   Jackson   Tp.,  150 
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of  horses  and  sleigh,  while  being  driven  along  a  township  road,  struck 
an  ash  heap  negligently  left  in  the  highway,  overturning  the  sleigh, 
and  the  horses,  becoming  frightened,  ran  off  the  road,  and  on  to  a  rail- 
road track,  where,  after  being  overtaken  and  driven  from  the  track 
by  one  train,  they  changed  their  course,  and  running  in  the  opposite 
direction,  were  struck  by  another  moving  train  and  killed.**  Sim- 
ilarly, an  independent  contractor  who  had  removed  a  bridge,  and 
had  failed  to  erect  barriers  across  the  road  leading  to  it,  was  held  not 
to  be  liable  to  one  whose  horses  escaped  from  the  control  of  a  per- 
son who  was  leading  them,  and  while  running  away  plunged  over 
the  embankment  where  the  bridge  had  been  and  were  killed,  where 
they  were  not  following  tlie  route  over  which  they  would  have  been 
led  had  they  not  escaped  from  control.*' 

377.  Momentary  Loss  of  Control. — Even  in  those  jurisdictions 
which  deny  the  liability  of  a  municipality  for  injuries  occasioned  by 
runaway  horses  coming  in  contact  with  obstructions  or  defects,  it  is 
generally  held  that  the  fact  that  a  horse  merely  starts  or  shies,  or 
that  the  driver  has  momentarily  lost  control  over  him  at  the  time 
when  the  injury  occurs  will  not  preclude  a  recovery,**  provided  the 
horse  is  ordinarily  gentle  and  not  vicious  or  unmanageable,  but  reason- 
ably safe  for  use  on  the  public  street, *•  and  is  being  properly  driven.*^ 
But  to  permit  a  recovery  in  such  cases  the  injury  must  sp  accompany 
the  sudden,  spasmodic  and  unexpected  movement  of  the  horse  that 
the  failure  to  control  is  but  momentary,  in  the  strictest  sens^  of  that 
word.*  If  the  horse  is  running  away  at  the  time  of  the  injury,  and 
sufficient  time  has  elapsed  between  the  fright  and  the  injury  for  the 
driver  to  have  regained  control  of  it,  he  is  barred  froip  recovery, 

Pa.  St.  145,  24  AU.  629,  30  A.  S.  R.  98  N.  W.  934,  105. A.  S.  R.  1027,  2 

792,  18  L.R.A.  100.  Ann.  Cas.  178  and  note,  66  L.R.A.  915. 

16.  West  Mahonoy  Tp.  v.  Watson,  See  Hull  v.  Kansas,  54  Mo.  5D8,  14 
112  Pa.  St.  574,  3  Atl.  8C6,  56  Am.  Am.  Rep.  487. 

Rep.  336,  116  Pa.  St.  344,  9  Atl.  430,  Notes:  50  Am.  Rep.  573,  574;  52 
2A.  S.  R.  604.  Am.   Rep.   166;   15,  L.R.A.   368;    18 

17.  Thumron  v.  Dravo  Contracting  L.R.A.  100,  101;  8  L.R.A.(N.S,)  80 
Co.,  238  Pa.  St.  443,  86  Atl.  292,  Ann.  et  seq.;  13  L.R.A.(N.S.)  1255  et  seq.; 
Cas.  1914C  252,  44  L.R.A.(N.S.)  699.   18    L.R.A.(N.S.)    1143    et    seq.;    20 

18.  Nocks  V.  Whiting,  126  la.  405,  L.R.A.(N.S.)  742  et  seq. 

102  N.   W.  109,  106  A.   S.  R.  371;  19.  Rucker   v.   Huntington,   66   W. 

Cleveland  v.  Bangor,  87  Me.  259,  32  Va.  104,  66  S.  E.  91,  25  L.R.A.{N.6.) 

Atl.  892,  47  A.  S.  R.  326;   Titus  v.  143. 

Northbridge,  97  Mass.   258^  93   Am.  Notes:  20  L.R.A.(N.S.)  742  et  seq.; 

Dec.  91  and  note;  Rohrbough  v.  Bar-  22  L.R.A.(N.S.)  1231. 

bour  County  Court,  39  W.  Va.  472,  20  See  also  infra,  par.  382. 

8.  E.  565,  45  A.  S.  R.  925;  Rucker  v.  20.  Cleveland  v.  Bangor,  87  Me.  259, 

Huntington,  66  W.  Va.  104,  66  S.  E.  32  Atl.  89?,  47  A.  S.  R.  326. 

91,   25  L.R.A.(N.S.)    143;    Houfe   v.  1.  libleiter  v.  Milwaukee,  121  Wia. 

Fulton,  29  Wis.  296,  9  Am.  Rep.  5G8;  85,  98  N.  W.  934,  105  A.  S.  E.  1027,  2 

Ehleiter  v.  Milwaukee,  121   WU.  85,  Ann.  Cas,  178,  66  L.R.A.  915. 
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either  by  the  viciousness  of  the  horse  or  his  own  inability  or  lack 
of  diligence  in  respect  to  the  regaining  of  control.'  If,  however,  no 
such  time  intervenes,  but  the  fright  and  accident  are  concurrent 
events,  then  the  municipality  is  liable.'  The  lack  of  barriers  on  the 
side  of  approaches  to  a  bridge  will  not  make  a  municipality  liable 
for  injuries  caused  by  a  team  becoming  unmanageable  and  going  off 
the  bank,  when  the  roadway  was  wide  enough  for  two  teams  to  pass 
without  difficulty,  since,  when  a  horse  becomes  so  frightened  that, 
with  good  management,  he  cannot  be  kept  in  such  a  road,  he  is  beyond 
control,  and  the  fright,  rather  than  the  absence  of  barriers,  is  the 
proximate  cause  of  the  accident.*  It  has  been  held  that  a  horse  which 
becomes  frightened  snd  runs  eighty  or  ninety  feet,  resisting  the 
driver's  efforts  to  stop  his  forward  movement,  cannot  be  said  to  be 
only  "momentarily  uncontrollable."  •  On  the  other  hand,  the  sudden 
shying  of  a  horse  driven  past  the  rear  end  of  a  train  projecting  into 
and  obstructing  a  highway  cannot  be  regarded  as  the  sole  proximate 
cause  of  the  injury  occasioned  by  the  wagon  coming  into  contact 
with  the  rear  car  and  throwing  the  driver  to  the  ground,  but  the 
obstruction  directly  contributes  to  the  accident.' 

Contributory  Negligence  and  Assumption  of  Risk 

378.  In  General. — ^Persons  traveling  on  a  street  or  highway  are 
bound  to  use  reasonable  care  and  prudence  for  their  own  safety,  and 
negligence  on  the  part  of  the  plaintiflF  is  therefore  a  good  defense  to 
an  action  for  personal  injuries  resulting  from  defects  or  obstructions 
in  streets  or  highways,  provided  it  is  one  of  the  efficient  and  proximate 
causes  of  the  accident.'     Highways  need  only  be  kept  reasonably 

2.  Rohrbough  v.  Barboar  County  A.  S.  R.  60;  Dobbins  v.  Western  Union 
Court,  39  W.  Va.  472,  20  S.  E.  565,  45  Tel.  Co.,  163  Ala.  222,  50  So.  919,  136 
A.  S.  R.  925;  Rucker  v.  Huntington,  A.  S.  R.  69;  Denver  v.  Utzler,  38 
66  W.  Va.  104,  66  S.  E.  91,  26  L3.A.  Colo.  300,  88  Pac.  143,  120  A.  8.  R. 
(N.S.)  143.  108,   8  L.R.A.(N.S.)    77;.  Denver  v. 

3.  Rolirbough  v.  Barbour  County  Maurer,  47  Colo.  209,  lOtt  Pac.  875, 
Court,  39  W.  Va.  472,  20  S.  E.  565,  135  A.  S.  R.  210;  Bartram  v.  Sharon, 
45  A.  S.  R.  925.  71  Conn.  686,  43  Atl.  143,  71  A.  S.  R. 

4.  Bell  v.  Wayne,  123  Mich.  386,  82  225,  46  L.R.A.  144;  Upton  v.  Wind- 
N.  W.  215,  81  A.  S.  R.  204,  48  L.R.A.  ham,  75  Conn.  288,  53  AtL  660,  96  A. 
644.  S.  R.  197;   District  of  Columbia  v. 

6.  Ehleiter  v.  Milwaukee,  121  Wis.  Duryee,  29  App.  Cas.  (D.  C.)  327,  10 
85,  98  N.  W.  934,  105  A.  S.  R.  1027,  Ann.  Cas.  675;  Tallahassee  v.  Fortune, 
2  Ann.  Cas.  178,  66  L.R.A.  915.  3  Fla.  19,  52  Am.  Dec.  358;  Janes  v. 

6.  Chicago,  etc.,  R.  Co.  v.  Prescott,  Tampa,  52  Fla.  292,  42  So.  729,  11 
59  Fed.  237, 19  U.  S.  App.  291,  8  C.  C.  Ann.  Cas.  610,  120  A.  S.  R.  203; 
A.  109,  23  L.R.A.  654.  Columbus  v.  Griggs,  113  Ga.  597,  38 

7.  Chicago,  etc.,  R.  Co.  v.  Prescott,  S.  E.  953,  84  A.  S.  R.  257;  Smith  v. 
59  Fed.  237, 19  U.  S.  App.  291,  8  C.  C.  Rexburg,  24  Idaho  176, 132  Pac.  1153, 
A.  109,  23  L.R.A.  654;  Bradford  t.  Ann.  Cas.  1915B  276;  Chicago  v. 
Anniston,  92  Ala.  349,  8  So.  683,  25   Starr,  42  111.  174,  89  Am.  Dec.  422; 
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£aT    those    who    themselves    use    due    care    for    their    own 
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^.  Barker,  81  HI.  300,  25  Am.  326;  Tripp  v.  Wells,  104  Me.  29,  70 

278;   Chicago  v.  Bixby,  84  111.  Atl.  633, 18  L.R.A.(N.S.)  1145;  Balti- 

.A^MR.  Rep.  &9;  Joliet  v.  Seward,  more  v.  Marriott,  9  Md.  160,  66  Am. 

^02,  29  Am.  Rep.  35;  Sandwich  Dec.   326;   Smith  v.   Smith,  2  Pick. 

m,  133  III  177,  24  N.  E.  526,  23  (Mass.)  621,  13  Am.  Dec.  464;  Reed 

•  598  and  note;  Logansport  v.  v.  Northfield,  13  Pick.  (Mass.)  94,  23 

Ind.  65,  36  Am.  Rep.  166;  Am.  Dec.  662  and  note;  Raymond  v. 

v.  Evans,  112  Ind.  133,  13  Lowell,  6  Cush.  (Mass.)  524,  53  Am. 

6,  2  A.  S.  R.  164;  Dooley  v.  Dec.   57;   Wilson   v.    Charlestown,   8 

,  112  Ind.  451,  14  N.  E.  566,  Allen  (Mass.)  137,  85  Am.  Dec.  693; 

R.  209;  Knightstown  v.  Mus-  Stevens  v.  Bozford,  10  Allen  (Mass.) 

0.6  Ind.  121,  18  N.  E.  462,  9  25,  87  Am.  Dec.  616;  Dewire  v.  Bailey, 

-  827;  Evansville,  etc.,  R.  Co.  131  Mass.  169,  41  Am.  Rep.  219;  Kelly 

116  Ind.  446, 19  N.  E.  310,  9  v.  Blackstone,  147  Mass.  448,  18  N.  E. 

.  865,  2  L.R.A.  450;  Ooshen  217,   9   A.   S.   R.   730;    Horrigan   y. 

and,  119  Ind.  368,  21  N.  E.  Clarksburg,  160  Mass.  218,  22  N.  E. 

1..R.A.  253;   Lebanon   Light,  897,  5  LJI.A.  609;   Hayes  v.   Hyde 

V.  Leap,  139  Ind.  443,  39  N.  Park,  153  Mass.  514,  27  N.  E.  622, 12 

L.R.A.  342;  Frankfort  v.  L.R.A.   249;   Hynes   v.   Brewer,   194 

^  19  Ind.  App.  368,  49  N.  E.  Mass.  436,  80  N.   E.  603,  9  L.R.A. 

A.  S.  R.  412;  Hanlon  v.  Keo-  (N.S.)    598;   French  v.  Boston   Coal 

488, 74  Am.  Dec.  276 ;  Math-  Co.,  195  Mass.  334,  81  N.  E.  266,  122 

edar  Rapids,  80  la.  459,  45  N.  A.  S.  R.  257,  11  L.R.A.(N.S.)   993; 

20  A.  S.R.  436;  Hall  V.Man-  Church  v.   Howard   City,  111   Mich. 

la.  698,  68  N.  W.  922,  34  298,  69  N.  W.  651,  66  A.  S.  R.  396; 

207;  Huston  v.  Council  Bluffs,  Hinchman  v.  Pere  Marquette  R.  Co., 

33,  69  N.  W.  1130,  36  L.R.A.  136  Mich.  341,  99  N.  W.  277,  65  L.R.A. 

rl  V.  Cedar  Rapids,  126  la.  653;   Harden  v.  Jackson,  137  Mich. 

N.  W.  140, 106  A.  S.  R.  361;  271,  100  N.  W.  389,  66  L.R.A.  986; 

City  V.   Bradbury,  45   Kan.  Vicksburg  v.  Hennessy,  54  Miss.  391, 

Pae*  889,  23  A.  S,  R.  731;  28  Am.  Rep.  354;  Bassett  v.  St.  Jo- 

Tp.  V.  Telfer,  67  Kan.  798,  48  seph,  63  Mo.  290,  14  Am.  Rep.  446; 

,  57  A.  S.  R.  356;  Topeka  Sindlinger  v.  Kansas  City,  126  Mo. 

.  V.  Whiting,  58  Kan.  639,  50  315,  28  S.  W.  857,  26  L.R.A.  723; 

,  39  L.R.A*  90;  Merchants' Ice,  Wheat  v.  St.  Louis,  179  Mo.  672,  78 

^  V.  Bai^holt,  129  Ky.  60,  110  S.  W.  790,  64  L.R.A.  292;  Seibert  v. 

^  ^,  16  Ann.  Cas.  965;  Coving-  Missouri  Pac.  R.  Co.,  188  Mo.  657,  87 

'    I,  89  S.  W.  493,  28  Ky.  L.  S.  W.  996,  70  L.R'.A.  72;  Elliott  v. 

2,  2  LJl.A.(N.S.)  481;  O'Neil  Kansas  City,  198  Mo.  593,  96  S.  W. 

Orleans,  30  La,  Ann.  220,  31  1023,  8  Ann.  Cas.  653,  6  LJl.A.(N.S.) 

3).  221;  Cline  v.  Crescent  City  1082;  Woodson  v.  Metropolitan  St.  R. 

-43  La.  Ann.  327,  9  So.  122,  26  Co.,  224  Mo.  685,  123  S.  W.  820,  20 

^  187;  Weber  V.  Union  Develop-  Ann.  Cas.  1039,  30  L.R.A.(N.S.)  931; 

"ic,  Co.,  118  La.  77,  42  So.  652,  Ponca  v.  Crawford,  23  Neb.  662,  37 

,  Cas.  1012  and  note;  McCor-  N.  W.  609,  8  A.  S.  B.  144;  Hubbard 

,  Robin,  126  La.  694,  52  So.  v.  Concord,  36  N.  H.  62,  69  Am.  Dec 

9  A.  S.  R.  549;  Johnson  v.  620;   Norris  v.  Litchfield,  35  N.  H. 

Bid,  18  Me.  286,  36  Am.  Dec  271,  69  Am.  Dec  546;  Sewall  v.  Co- 

^vage  V.  Bangor,  40  Me.  176,  hoes,  75  N.  Y.  46,  31  Am.  Rep.  418;. 

,  Dec.  668 ;  Merrill  v.  North  Turner  v.  Newburgh,  109  N.  Y.  301. 

;^th,  78  Me.  200,  3  AtL  676,  67  16  N.  E.  344,  4  A.  S.  R.  463;  RusseU 

^p.  794;  Cleveland  v.  Bangor,  v.  Monroe,  116  N.  C.  720,  21  S.  E. 

^    259,  32  AtL  892,  47  A.  S.  R.  660,  47  A.  S.  B.  823;  Sehaeffler  t* 
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safety,*  a^d-only  those,  who  aro  using  them  in  an  ordinarily  careful 
way  have  a  right  to  complain  of  defects  therein.'  The  traveler  is, 
Jiowever,  required  to  exercise  only  ordinary  care,*'  that  is,  to  act  as  a 
reasonably  prudent  and  careful  man  would  act,  considering  all  the 
circumstances  surrounding  him,*^  and  he  is  not  bound  to  exercise 

• 

Sandnsky,  33  Ohio  St.  246,  31  Am.  4  L.R.A.  213,  214;  10  L.R.A.  260,  740, 
Rep.  533;  Dayton  v,  Glaser,  76  Ohio  741;  21  L.R.A.  276  et  seq.;  13  L.R.A. 
St.  471,  81  N.  E.  991, 12  L.R.A.(N.S.)  (N.S.)  1110,  1260  et  seq.;  21  L.R.A. 
916;  Purcell  v.  Stubblefield,  41  Okla.  (N.S.)  615  et  seq.;  46  L.R.A.(N.S.) 
'562,  139  Pac.  290,  51  L.R.A.(N.S.)  333;  47  L.R.A.(N.S.)  828;  48  L.R.A. 
1077;  Beattv  v.  Gilmore,  16  Pa.  St.  (N.S.)  628  et  seq.;  19  Ann.  Gas.  471; 
463,  55  Am.  Dec.  514;  Erie  v.  Schwin-  Ann.  Gas.  1913 A  788;  Ann.  Gas.  1913C 
gle,  22  Pa.  St.  384,  60  Am.  Dec.  87;  532,  635;  Ann.  Gas.  1913D  916;  J 
Ranch  v.  Lloyd,  31  Pa.  St.  358,  72  British  Rul.  Gas.  810  et  seq. 
Am.  Dec.  747;  King  v.  Thompson,  87  8.  Denver  v.  Utzler,  38  Golo.  300, 
Pa:  St,  365,  30  Am.  Rep.  364;  Monon-  88  Pac.  143, 120  A.  S.  R.  108,  8-L.R.A. 
gahela  v.  Fischer,  111  Pa.  St.  9,  2  (N.S.)  77;  Upton  v.  Windham,  75 
Atl.  87,  56  Am.  Rep.  241;  Delaware,  Gonn.  288,  53  All.  660,  96  A.  S.  R. 
,etc.,  R.  CJo.  V.  Cadow,  120  Pa.  St.  559,  197;  Molway  v.  Ghicago,  239  111.  486, 
14  AU.  450,  6  A,  S.  R.  730;  Dickson  88  N.  E.  485,  16  Ann.  Gas.  424,  23 
V.  Pbllister,  123  Pa.  St.  421,  16  AtJ.  L.R.A.(N.S.)  643;  Dooley  v.  Sullivaii, 
484,  10  A.  S.  R.  533  and  note;  Ken-  112  Irid.  451, 14  N.  E.  566,  2  A.  S.  B. 
ixd^  y.  Philadelphia,  220  Pa.  St.  273,  209 ;  Lexington  v.  Gooper,  148  Ky.  17, 
'69  Afl.  748,  17  L.R.A.(N.S.)  194  and  145  S.  W.  1127,  43  L.R.A.(N.S.)  1158; 
note;  Lem^r  v.  Philadelphia,  221  Pa.  Govington  v.  Lee,  89  S.  W.  493,  28 
St.  294,  70  Atl.  755,  21  L.R.A.(N.S.)  Ky.  L.  Rep.  492/ 2  L.R.A.(N.S.)  481; 
Q14.  and  note;  Knoxville  v.  Gain,  128  Gamngton  v.  St.Louis,  89  Mo.  208,  1 
tenn.'  260,  159  S.  W.  1084,  48  L.R.A.  S.  W.  240,  58  Ain.  Rep..  108;  Smart 
(N.S.).  028  and  notej  Hill  v.  New  v.  Kansas  Gity,  208  Mo.  162,  106  S. 
Hayen,  37  Yt.  501,  88  Am.  Dec.  613;  W.  709,  123  A.  S.  R.  415,  13  Ann. 
Belvin  v.  Richmond,  85  Va.  574,  8  S.  Gas.  932,  14  L.R.A.(N,S.)  665;  Richr 
E.  378,  1  L.R.A.  807;  Gook  v.  Dan-  morid  v.  Mason,  109  Va.  546,  65  S.  E. 
ville,  116  Va.  383,  82  S.  E.  90,  L.R.A.  8,  17  Ann.  Gas.  J94;  Richmond  v. 
1916A,n99;  Sutton  t.  Snohomish,  11  I^mbert,  111  Va.  174,  68  S.  E.  276,  28 
Wash.  24,  39  Pac.  273,  48  A.  S.  R.  L,.R.A.(N.S.)  380. 
847;  Gampbell  v,  Elkins,  58  W.  Va.  9.  Snidlinger  v.  Kapsas  Gity,  126 
308,  62  S.  E.  220,  2  L.R.A.(N.S.)  159  Mo.  315,  28  S.  W.  857,  26  URJi.  723; 
and  note;  Slaughter  v,  Huntington,  10.  Evansville,  etc.,  R.  Go.  v.  Grwtl 
M  W.  Va.  237,  «1  S.  E.  155, 16  L.R  Jl.  116  Ind.  446, 19  N.  E.  510,  9  A.  S.  Ei 
(N.S.)  459  and  note;  Shriver  v.  Mar-  865,  2  L.R.A..4^0;  Weber  v.  Union 
ion  Gounty  Gourt,  66  W.  Va.  685,  66  Development,  etc.,  Go.,  118  La.  77,  42 
S.  E.  1062,  26  L.R.A.(N.S,)  377;  So.  652, 12  Ann.  Gas.  1012;  RasacH  n 
Daniels  v.  Randolph  Gounty  Gourt,  69  Monroe,  116  N.  C.  720,  21  8.  B.  b5(k 
W.  Va.  676,  72  S,  E.  782,  37  L.R.A.  47  A.  S.  ft.  823. 
(N.S.)  1158;  Aohtenhagen  v.  Water.  Note:  17  L.R.A.(N.S.)  201. 
town,  18  Wis.  331,  86  Am.  Dec.  769  11.  District  of  Golumbia  v.  Duryee-, 
(criticised  on  another  point  by  29  App.  Gas.  (D.  G.)  327,  10  Ann. 
Barstow  v.'  Berlin,  34  Wis.  357)  Cas,  675;  Van  Cleef  v.  Chicago,  240 
arid  .note;  Dreher  v.  Fitchburg,  22  111..  318,  88  N.  ^,  815,  130  A,  S.  R. 
Wis.  675,  99  Am.  Dec.  191  and  note;  275,  23  L.B.A.(N.S.)  636;  Frankfort 
Honfe  v..  Fulton,  29  Wis.  296,  9  Am.  v.  Goleman,  J9  Ind.  App.  368,  49  N. 
|{cp.  m^  E.  474,  66  A.  S.  R.  412;  Mathews  v. 

Notes:  7  Am.  Rep.  "208;  48  A.  S.;  Cedar  Rapids,  80  la.  459,  45  N.  W; 
B.  367,  .557;  103  A..S.:'R.'.274,  276;   894,  20  aT  S;  R.  430;  Topeka'Wattt' 
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extraordinary  care ;  ^^  or  the  highest  degree  of  precaution.^*  Nor  need 
it  be  shown  that  he  necessarily  came  in  contact  with  the  obstruction  or 
defect.^*  What  is  ordinary  care  depends  upon  the  circumstances  of 
each  particular  case,**  and  is  ordinarily  a  question  for  the  jury.*'  The 
fact  that  the  accident  occurred  at  night  may  have  an  important  bearing 
on  the  question  of  contributory  negligence.*^  In  the  case  of  injuries 
to  travelers  upon  a  highway  the  general  rule  applies  that  one  cannot  be 
deemed  guilty  of  contributory  negligence  unless  he  has  knowledge 
of  the  danger,  or  sufficient  reason  to  apprehend  it  to  put  a  reasonable 
man  on  his  guard.*^  So,  in  accordance  with  the  general  rule  as  to 
the  acts  of  persons  in  emergencies, *•  if  a  peril  is  so  suddenly  pre- 
cipitated upon  a  traveler  as  to  leave  no  time  for  voluntary  action,  he 
will  not  be  held  guilty  of  contributory  negligence  because  he  did  not 
choose  the  best  way  of  escape  from  the  impending  danger.-®  Nor  can 
it  be. held  negligence  as  matter  of  law  for  a  person  in  charge  of  a 
vehicle  which,  because  of  the  lack  of  any  railing  or  barrier,  is  on  the 
point  of  sliding  over  an  embankment,  to  place  his  shoulder  to  the 
vehicle  to  prevent  overthrowing.  The  most  that  can  be  claimed 
against  him  is  that  it  is  a  question  for  th^  jury.*  It  has  been  held 
that  the  doctrine  of  voluntary  assumption  of  a  risk  as  distinguished 
from  contributory  negligence  is  generally  applied  in  cases  arising 

Co.  V.  Whiting,  58  Kan.  639,  50  Pac.  80  N.  E.  345,  8  L.RA.(N,S.)  205. 

877,  39   L.R.A.   90;   Merchants'   Ice,      J5.  Hanlon  v.  Kepkuk,  7  la.  488,  74 

etc.,  Co.  v.  Bargholt,  129  Ky.  60,  110  Am.   Dee.   276;   Merchants   Ice,   etc., 

B.  W.  364,  16  Ann.  Cas.  965;  Weber  Co.  v.  Bargholt,  129  Ky.  60,  110  S. 

T.  Union  Development,  etc.,  Co.,  118  W.  364,  16  Ann.  Cas.  965;  Beatty  v. 

{ia.  77,  42  So.  652, 12  Ann.  Cas.  1012;  Gilmore,  16  Pa.  SL  463,  55  Am.  Deo. 

Keith  V.  Worcester,  etc.,  R.  Co.,  196  514. 

Mafi3.  478,  82  N.  E.  680,  14  L.R.A.       16.  See  infra,  par.  433. 

(N.S.)  648;  Hubbard  v.  Concord,  35       17.  Daniels    v.    Randolph    County 

N.  U.  52,  69  Am.  Dec.  520;  Dayton  v.  Court,  69  W.  Va.  676,  72  S.  E.  782,  3T 

Glaser,  76  Ohio  St.  471,  81  N.  E.  991,  L.R.A.(N.S.)  1158. 

12  L.R.A.(N.S.)  916;  Purcell  v.  Stub-      Notes:  21  L.R.A.(N.S.)  655  et  seq.; 

blefield,  41  Okla.  5G2, 139  Pac.  290,  51  48  L.R.A.(N.S.)   637,  638.     And  see 

lfcR.A.(N.S.)   1077;  Dreher  v.  Fitch-  infra,  par.  388. 

ibnrg,  22  Wis.  675,  99  Am.  Dec.  191       18.  Palestine  v.  Siler,  225  HI.  630, 

and  note.  80  N.  E.  345,  8   L.R.A.(N.S.)    205; 

,    Notes:  17  L.R.A.(N,S.)  195  et  seq.;  Hall  v.  Manson,  99  la.  698,  68  N.  W. 

21  L.R.A.(N.S.)  615  et  seq.  922,  34  L.R.A.  207;  Ponca  v.  Craw. 

12.  Topeka  Water  Co.  v.  Wliiting,  ford,  23  Neb.  662,  37  N.  W.  609,  8  A. 
58  Kan.  639,  50  Pac.  S77,  30  L.R.A.  S.  R.  144. 

90;  Shriver  v.  Marion  County  Court,       Note:  21  L.R.A.(N.S.)  635  et  seq. 
66  W.  Va.  685,  66  S.  E.  1062,  26       And  see  generally,  Negligence. 
LR.A.(N.S.)  377.  19.  See  generally,  Negligence. 

13.  Smith  V.  EJdison,  etc.,  Co.,  198  20.  Vallo  v.  United  States  Exp.  Co., 
Mass.  330,  84  N.  E.  434,  15  L.R.A>  147  Pa.  St.  404,  23  Atl.  594,  30  A.  S. 
(N;S.)    957;    Topeka   Water    Co.    v.  R.  741, 14  L.R.A.  743. 

Whiting,  58  Kan.  639,  50  Pae.  877,  39       Note:  21  L.R.A.(N.S.)  654  et  seq/ 
L.R.A.  90.  1.  MoUoy  v.  Walker  Tp.,  77  Mieh- 

14.  Palestine  v.  Siler,  225  HI.  630,  448,  43  N.  W.  1012,  6  L.R,A,  695. 
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between  employer  and  employee,  as  to  the  voluntary  use  of  a  tool 
or  appliance  known  to  be  defective,'  and  does  not  apply  to  the  case 
of  one  passing  along  a  highway  partially  obstructed  by  a  railroad 
train  projecting  across  it.* 

379.  Leaving  Highway  or  Traveled  Track. — ^The  fact  that  a  trav- 
eler goes  outside  the  limits  of  the  highway  or  that  portion  of  it  set 
aside  for  travel  voluntarily,  and  without  good  cause,  may  amount 
to  contributory  negligence  precluding  recovery  for  resulting  injury;  * 
as,  for  example,  where  he  attempts  to  drive  from  one  traveled  track 
to  another  several  feet  distant  therefrom  without  investigating  the 
intervening  ground  which  is  not  used  as  a  road,'  or  where  he  know- 
ingly or  carelessly  departs  from  a  known  safe  way  and  goes  heedlessly 
across  the  street  and  beyond  its  limits  and  upon  the  land  of  an 
abutting  owner  and  is  there  injured  by  falling  over  a  retaining  wall.* 
And  a  municipality  is  not  liable  to  a  pedestrian  on  a  sidewalk  at 
night  who  intentionally  turns  off  the  street  to  take  a  by-path,  and 
is  injured  by  falling  off  the  projecting  end  of  a  culvert  not  protected 
by  a  railing.^  So  the  fact  that  a  person  driving  in  the  nighttime  upon 
a  narrow  street,  the  width  of  which  is  known  to  him,  voluntarily,  and 
without  being  able  to  distinguish  the  line  of  the  sidewalk,  undertakes 
to  pass  another  team  going  in  the  same  direction,  has  been  held  to 
justify  a  finding  of  contributory  negligence  precluding  him  from  re- 
covering for  injuries  sustained  through  a  collision  with  a  hitching  post 
while  he  is  on  the  sidewalk.*  On  the  other  hand,  some  courts  have 
held  that  the  fact  that  only  a  part  of  the  street  or  highway  has  been 
prepared  for  travel  does  not  deprive  travelers  of  the  right  to  use  the 
whole  of  it,*  or  necessarily  prevent  a  recovery  for  injuries  sustained 
while  so  doing, ^^  since  the  municipality  is  bound  to  keep  that  portion 
of  the  way  outside  the  traveled  track  in  such  a  condition  that  travelers 
may  pass  without  danger  of  accident.^^    Nor  is  a  private  person  or  cor- 

2.  See  Master  aitd  Servant.  (N.S.)  182  et  seq.;  48  L.R.A.(N.S.) 

8.  Cbi'^ago,  etc.,  R.  Co.  v.  Prescott,  639. 
69  Fed.  237,  19  U.  S.  App.  291,  8  C.      6.  Nelson  v.  Spokane,  45  Wash.  31, 
C.  A.  109,  23  L.R.A.  654.  87  Pac.  1048,  122  A.  S.  R.  881,  13 

4.  Keyes  v.  Marcellus,  50  Mich.  439,  Ann.  Cas.  280,  8  L.R.A.(N.S.)  636. 
15  N.  W.  542,  45  Am.  Rep.  52;  Neid-      6.  Mineral  City  v.  Gilbow,  81  Ohio 
hardt  v.  Minneapolis,  112  Minn.  149,  St.  263,  90  N.  E.  800,  25  L.R.A.(N.S.) 
127  N.  W.  484,  29  L.R.A.(N.S.)  822;  627. 

Herndon  v.  Salt  Lake  City,  34  Utah       7.  Scranton  v.  Hill,  102  Pa.  St  378, 
65,  95  Pac.  646,  131  A.  S.  R.  827;  48  Am.  Rep.  211. 
Glidden  v.  Reading,  38  Vt.  52,  88  Am.       8.  Arey  v.  Newton,  148  Mass.  598, 
Dec.  639  and  note ;  Nelson  v.  Spokane,  20  N.  E.  327,  12  A.  6.  R.  604. 
45  Wash.  31,  87  Pac.  1048,  122  A.  S.      9.  Johnson  v.  Whitfield,  18  Me.  286, 
R.  881,  13  Ann.  Cas.  280,  8  L.R.A.  36  Am.  Dec.  721. 
(N.S.)  636.  10.  Morse  v.  Richmond,  41  Vt.  436, 

Notes:  27  Am.  Rep.  758;  17  L.R.A.  98  Am.  Dec.  600. 
125  et  seq.;  13  L.R.A.(N.S.)  1238  et       11.  See  sapra,  par.  309  et  seq. 
seq.;  21  L.R.A.(N.S.)  665;  40  L.R.A. 
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poration  who  without  authority  places  an  obstruction  within  the  limits 
of  a  highway  relieved  from  liability  because  he  puts  it  outside  the 
traveled  portion.^'  Ordinarily,  a  traveler  is  not  guilty  of  negligence 
in  leaving  the  highway  or  the  traveled  track  where  the  same  is 
obstructed  or  impassable/'  nor  need  it  be  shown  that  he  was  forced 
out  of  the  traveled  path  by  unavoidable  accident,  or  circumstances 
beyond  his  control  in  order  to  relieve  him  from  the  imputation  of 
negligence,  but  he  may  recover  where  he  leaves  it  voluntarily  under  a 
reasonable  fear  of  injury  or  sense  of  danger,  and  in  order  to  secure 
his  personal  safety.^*  It  has  been  held,  however,  that  where  there  is 
no  hidden  danger,  or  any  peculiar  situation  which  rendered  the  con- 
struction dangerous,  one  who  mistakenly  leaves  or  by  some  emergency 
is  forced  from  the  beaten  track,  cannot  recover.^* 

380.  Walking  in  Roadway. — ^In  accordance  with  the  view  that  it 
is  the  duty  of  a  city  to  keep,  not  only  the  crosswalks,  but  the  entire 
width  of  the  street  in  a  reasonably  safe  condition  for  both  pedestrians 
and  teams,^*  it  is  generally  held  that  a  pedestrian  is  not  required  to 
confine  himself  to  the  sidewalks  of  a  city,  but  may  use  the  streets  as 
well,  and  consequently  that  walking  in  the  roadway  instead  of  on 
the  sidewalk  is  not  contributory  negligence  per  se  barring  a  recovery 
for  injuries  received  on  account  of  a  defect  in  the  street.^'  So  it  has 
been  held  that  the  fact  that  a  pedestrian  chooses  a  dark  alley  instead 
of  a  safe  and  lighted  street  does  not  relieve  the  municipal  corporation 
from  liability  for  injuries  received  from  a  hole  in  the  pavement  of 
the  alley.^^  Nor  is  a  divergence  from  a  crosswalk  ordinarily  evidence 
of  want  of  care,  and  a  mimicipality  is  not  relieved  from  liability  for 
injuries  sustained  by  a  pedestrian  in  falling  into  an  unguarded  excava- 
tion in  a  street  by  reason  of  the  fact  that  he  stepped  to  one  side  of 
the  crosswalk  in  order  to  avoid  collision  with  persons  approaching 
from  the  opposite  direction.^*  In  some  jurisdictions,  however,  it  has 
been  held  that  a  pedestrian  who  voluntarily  and  without  good  cause 
leaves  a  sidewalk  *®  or  crosswalk  is  guilty  of  contributory  negligence 
which  will  bar  a  recovery  for  injuries  sustained  by  him  as  the  result 

12.  See  supra,  par.  311.  Notes:  103  A.  8.  R.  274;  17  L.R.A. 

13.  Note:  17  L.R^A.  125,  126.  124;  12  Ann.  Cas.  1018. 

14.  Glidden  v.  Reading,  38  Vt  62,       l?-  Covington  v.  I;ee,  89  S.  W  493 
88  Am.  Dec.  639  and  note.  JS  ^y.  L,  Rep.  492,  2  L.R.A.(N.S.) 

16.  Neidhardt   v.   Minneapolis,   112  ^°J-    ^,  .,     ^  -..         .^  ^       .^,  ^ 

^  ;«  V  Tu        ^M-        Ao  rr       A^K  o«      20.  Ely  V.  Des  Moines,  86  Ta.  56,  62 

16.  Oathe  v.  Mizee,  48  Kan.  435,  29  ^  ^  475^  ^7  ^^^j^  ^24;  Mitchel  v. 

Pac.  764,  30  A.  8.  R.  308.  And  see  Richmond,  107  Va.  193,  57  S.  E.  570, 
ropra,  par.  289  et  seq.  12  Ann.  Cas.  1015  and  note,  11  L.R.A. 

17.  Raymond    v.    Lowell,    6    Cash.   (N.S.)  1114  and  note. 

(Mass.)  524,  53  Am.  Dee.  67  and  Notes:  17  L.R.A.  124  et  seq.;  21 
Hl^te.  L.R.A.(N.S.)  665  et  seq. 
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of  a  defect  or  obstruction  in  the  street.*  Where  this  view  prevails, 
it  has  been  held  that  an  attempt  without  good  cause  to  walk  through 
an  unlighted  alley  in  the  night  is  such  negligence  as  to  preclude  a 
recovery  for  injuries  received  by  falling  into  an  unguarded  area,' 
and  that  a  pedestrian  who,  without  good  cause,  leaves  the  sidewalk  and 
attempts  to  walk  along  the  gutter  cannot  recover  from  the  munici- 
pality for  injuries  due  to  falling  into  an  unprotected  sewer  opening.* 
If,  however,  sidewalks  or  crossings  are  obstructed,  or  in  such  a  dan- 
gerous condition  as  to  deter  an  ordinarily  prudent  man  from  using 
them,  then  he  may  walk  elsewhere  without  being  chargeable  with 
negligence,*  but  it  has  been  held  that  the  mere>  fact  that  the  walk 
is  wet  and  muddy  is  not  a  sufficient  excuse  for  leaving  it  within  this  * 
rule.*  A  pedestrian  in  leaving  the  sidewalk  and  walking  within  the 
limits  of  the  highway  is,  of  course,  bound  to  exercise  the  care  that  a 
reasonably  prudent  man  would  exercise  under  like  circumstances,* 
and  one  who  attempts  to  walk  along  a  gutter  by  the  side  of  the  road- 
way is  bound  to  exercise  ordinary  care  to  avoid  the  sewer  inlets  which 
may  lead  from  the  gutter.^  It  has  been  stated  by  some  courts  that 
while  in  cities  or  municipalities  where  there  is  a  well-defined  side- 
walk, and  on  country  roads  in  daylight,  the  side  is  usually  the  proper 
place  for  foot  passengers,  the  presumption  is  that  it  is  negligence  to 
walk  on  the  side  instead  of  the  middle  of  a  country  road  on  a  dark 
night,  though  circumstances  may  be  shown  as  to  the  condition  of  the 
roadway  and  side  path  which  will  make  the  question  one  for  the 
jury.* 

381.  Crossing  Street. — ^It  is  well  settled  thai;  a  person  desiring  to 
cross  a  street,  either  in  the  nighttime  or  in  the  daytime,  is  not 
confined  to  a  crossing,  but  may  assume  that  all  parts  of  the 
street  which  are  intended  for  travel  are  reasonably  safe,  and 
may  therefore  cross  it  at  any  point  without  being  guilty  of 
negligence    as    a    matter    of    law,*    provided    he    exercises    due 

1.  Notes:  17  L.R.A.  124  et  seq.;  21  6.  Note:  12  Ann.  Gas.  1018,  1019. 
L.R.A.(N.S.)  665  et  seq.  And  see  supra,  par.  378. 

2.  Ely  V.  Des  Moines,  86  la.  55,  52  7.  Mitchell  v.  Richmond,  107  Va. 
N.  W.  475, 17  L.R.A.  124.  193,  57  S.  E.  570,  12  Ann.  Cas.  1015, 

8.  Mitchd    V.   Richmond,    1Q7    Va.  11  L.R.A.(N.S.)  1114. 

193,  57  S.  E.  570,  12  Ann.  Cas.  1015,  8:  Siegler  v.  Mellinger,  203  Pa.  St. 

11  L.R.A.(N.S.)  1114.  256,  52  At!.  175,  93  A.  S.  R.  767. 

4.  Mitchel  V.  Richmond,  107  Va.  9.  Southern  Bell  Telephone,  etc., 
193,  57  S.  E.  570,  12  Ann.  Cas.  1015  Co.  v.  Howell,  124  Oa.  1050,  53  S.  E. 
and  note,  11  KR.A.(N.S.)  1114  and  577,  4  Ann.  Cas.  707;  Olathe  v.  Mizee, 
note.  48  Kan.  435,  29  Pac.  754,  30  A.  S.  R. 

Notes:  17  L.R.A.   124;   21  L.R.A.  308;    Weber  v.   Union    Development, 

(N.S.)   666.  etc.,  Co.,  118  La.  77,  42  So.  652,  12 

5.  Mitchel  v.  Richmond,  107  Va.  Ann.  Cas.  1012  and  note;  Nessen  v. 
193,  57  S.  E.  570,  12  Ann.  Cas.  1015,  New  Orleans,  134  La.  455,  64  So.  286, 
11  L.R.a:(N.S.)  1114.                         .  51  L.R.A.(N.S.)  324;  Magaha  v.  Hag- 
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care,^^  and  if  he  has  no  notice  of  any  dangerous  excavation  or  obstruc- 
tion.** He  may  also  cross  the  street  diagonally,**  and  one  who  in  the 
nighttime  takes  a  path  angling  across  a  street  and  leading  by  the  stump 
of  a  telegraph  pole  that  has  stood  for  several  years  in  the  street,  he  be- 
ing familiar  with  the  situation  and  attempting  to  guide  his  steps  by 
referring  to  objects  whose  location  he  knows,  cannot  be  said  to  be  neg- 
ligent, as  a  matter  of  law,  in  case  he  veers  from  the  path  and  collides 
with  the  stump. ^*  Nor  is  it  negligence  per  se  for  a  pedestrian  to  at- 
tempt to  croas  a  park  strip  between  the  walk  and  the  curb  at  a  point 
other  than  where  passageways  across  it  are  provided.**  If,  however,  a 
municipality  provides  suitable  and  convenient  crossings,  pedestrians 
cannot  expect  the  whole  of  the  thoroughfare  to  be  kept  as  clean  and 
smooth  as  the  sidewalks,  and  there  may  be  circumstances  which  call 
upon  one  thus  using  a  street  to  exercise  greater  care  than  would  be 
required  of  him  on  the  sidewalks  or  places  especially  intended  for 
pedestrians.*^  A  foot  passenger  who,  instead  of  availing  himself  of  a 
crossing  especially  prepared,  chooses  to  cross  a  park  strip  at  another 
place,  must  take  care  to  see  what  is  the  actual  state  of  the  space  be- 
tween the  sidewalk  and  the  street.  He  has  no  right  to  assume  that  the 
way  from  the  sidewalk  to  the  street  is  smooth  and  even,  but  must  exer- 
cise a  caution  and  prudence  adapted  to  the  nature  of  the  case.**  So  it 
has  been  held  that  a  cripple  who,  in  the  nighttime,  departs  from  a  path 
which  he  knows  is  safe,  and  ventures  hastily  upon  one  whose  condition 
he  does  not  know,  in  order  to  reach  the  same  point  on  the  opposite  side 
of  the  street,  is  guilty  of  negligence,  and  cannot  recover  damages  for 

erstown,  95  Md.  62,  51  Atl.  832,  93  A.  427,  4  L.R.A.  213. 

8.  R.  317;  Raymond  v.  Lowell,  6  Cush.  Notes:  16  L.R.A.(N.S.)  460  et  seq.; 

(Mass.)  524,  53  Am,  Dec.  57;  Wood-  21  L.R.A.(N.S.)    666,  667;  12  Ann. 

man  v.  Metropolitan  R.  Co.,  149  Mass.  Cas.  1015. 

335,  21  N.  E.  482,  14  A.  S.  R.  427,  4  11.  Olathe  v.  Mizee,  48  Kan.  435, 

L.R.A.  213 ;  Keith  v.  Worcester,  etc.,  29  Pac.  754,  30  A.  S.  R.  308 ;  Magaha 

R.  Co.,  196  Mass.  478,  82  N.  E.  680,  v.  Hagerstown,  95  Md.  62,  51  Atl.  832, 

14  L.R.A.(N.S.)    648;   Fox  v.   Man-  93  A.  S.  R.  317. 

Chester,  183  N.  Y.  141,  75  N.  E.  1116,  Notes:  103  A.  S.  R.  269,  270;  16 

2  L.R.A.(N.S.)  474.  L.R.A.(N.S.)   400  et  seq.;  48  h.RJL. 

Notes:  103  A.  S.  R.  269,  270,  277;  (N.S.)  639;  12  Ann.  Cas.  1015. 

17  L.R.A.  124;  16  L.R.A.(N.S.)   460  12.  Weber   v.   Union   Development, 

et    seq.;    20    L.RJl.(N.S.)    755;    21  etc.,  Co.,  118  La.  77,  42  So.  662,  12 

L.R.A.(N.S.)   666  et  seq.;  48  L.R.A.  Ann.  Cas.  1012. 

(N.S.)  639;  12  Ann.  Cas.  1015;  Ann.  13.  Dobbins  v.  Western  Union  Tel. 

Cas.  1913C  536.  Co.,  163  Ala.  222,  50  So.  919,  136  A. 

10.  Southern    Bell   Telephone,   etc.,  S.  R*  69. 

Co.  V.  Howell,  124  Ga.  1050,  53  S.  E.  14.  Bamesville  v.  Ward,'  85   Ohio 

677,  4  Ann.  Cas.  707;  Magaha  v.  Hag-  St.  1,  96  N.  E.  937,  Ann.  Cas.  1912D 

erstown,  95  Md.  62,  51  Atl.  832,  93  A.  1234,  40  L.R.A.(N.S.)  94  and  note. 

S.    R.    317;    Raymond   v.   Lowell,    6  15.  Magahan  v.  Hagerstown,  95  Md. 

Cnsh.  (Mass.)  524,  53  Am.  Dec.  57;  62,  51  Atl.  832,  93  A.  S.  R.  317. 

Woodman  v.  Metropolitan  R.  Co.,  149  16.  Raymond    v.    Lowell,    6    Cnsh. 

Mass.  335,  21  N.  E.  482,  14  A.  S.  R.  (Mass.)  524,  53  Am.  Dee.  57. 
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injuries  received  by  falling  over  an  obstruction  which  he  knew  lay 
in  his  path,^' 

382.  Selection  and  Management  of  Horse  or  Team. — ^A  traveler 
is  bound  to  use  only  ordinary  care  in  selecting  and  managing  his 
horses/^  but  careless  driving  is  contributory  negligence,^*  and  there 
can  be  no  recovery  for  injuries  sustained  by  runaway  horses  coming 
in  contact  with  defects  in  the  highway  if  the  accident  be  caused  by 
the  unskilfulness  or  want  of  care  of  the  plaintiff  or  his  driver  or  if 
it  can  be  shown  that  the  plaintiff  by  a  want  of  ordinary  care  caused 
the  accident.'^  So  one  who  leaves  a  hoise  attached  to  a  wagon,  stand- 
ing unhitched  in  a  public  highway,  and  without  having  the  lines 
within  reach,  cannot  recover  for  injuries  caused  by  a  collision  with 
an  obstruction  in  the  highway,  in  case  the  horse  runs  away,  since  it 
i3  contributory  negligence  on  his  part  to  leave  the  horse  in  that 
manner.^  But  it  has  been  held  that  the  fact  that  one  hitches  a 
horse  in  a  street  is  not  such  negligence  as  will  preclude  a  recovery 
where  the  horse  escapes  and  falls  into  a  ditch  which  the  municipalily 
carelessly  allows  to  remain  open.*  It  is  not  negligence  as  a  matter  of 
liw  to  drive  a  horse  which  is  blind,  or  has  defective  eyesight,  at  least 
where  he  is  gentle,  and  unless  his  defective  eyesight  renders  such  a 
course  obviously  dangerous.*  But  it  seems  that  the  driver  must  use 
care  commensurate  with  the  fact  that  he  is  driving  a  blind  horse.^ 
It  has  been  held  that  one  is  not  guilty  of  contributory  negligence  in 
using  a  vicious  horse,  or  in  not  observing  precautions  while  using  it 
which  would  be  requisite  to  control  it,  if  he  has  no  knowledge  actual 
or  implied  that  it  is  vicious.*  But  if  he  knows  of  its  susceptibility 
to  fright,  it  is  his  duty  to  avoid  objects  liable  to  frighten  it,  and  to 
otherwise  exercise  greater  care  in  handling  it.*  The  driver  of  a  horse 
approaching  an  appliance  which  a  telephone  company  is  lawfully 
using  in  a  highway  is  bound  to  foresee  that  the  horse  may  be 
frightened  at  it,  and  to  take  measures  to  avoid  or  prevent  the  possible 
consequences.' 

17.  Delaware,  etc,  R.  Co.  t.  Cadow,  296,  142  N.  W.  957,  48  L.R.A.(N.8.) 
120  Pa.  St.  559,  14  Atl.  450,  6  A.  S.  141  and  note. 

R.  730.  4.  Notes:    103   A.    S.   B.   277;   48 

18.  Note:  15  L.R.A.  367.  L.R.A.(N.S.)  142. 

19.  Note:  13  L.R.A.(N.S.)  1265.  5.  Stedman  v.  O'Neil,  82  Conn.  199, 

20.  Janes  y.  Tampa,  52  Fla.  292,  42  72  Atl.  923,  22  L.R.A.(N.S.)  1229  and 
So.  729,  120  A.  S.  R.  203,  11  Ann.  note. 

Cas.  510  and  note.  6.  Notes:  13  L.R.A.(N.S.)  1267  et 

1.  Denver  v.  Utzler,  38  Colo.  300,  88  seq.;  21  L.R.A.(N.S.)  628  et  seq.;  22 
Pac.  143,  120  A,  S.  R.  108,  8  L.RA.  L.R.A.(N.S.)  1230,  1232. 

(N.S.)  77.  7.  Simon ds    v.    Maine    Telephone, 

2.  Tallahassee  v.  Fortune,  3  Fla.  19,  etc.,  Co.,  104  Me.  440,  72  Atl.  175,  28 
52  Am.  Dec.  358.  L.R.A.(N.S.)  942. 

3.  McQee  v.  Joae»  County,  161  la. 
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383.  Defective  Vehicles  or  Harness,  Want  of  Lights;  Excessive 
Load. — ^Tbe  use  of  a  defective  wagon  or  harness  may  amount  to  con- 
tributory negligence  which  will  bar  a  recovery,^  and  it  has  been  held 
that  no  recovery  may  be  had  where  it  is  impossible  to  distinguish  the 
damage  received  in  being  thrown  from  a  sleigh  in  consequence  of  a 
defective  highway,  from  that  received  in  falling  upon  a  broken  brace 
of  a  sleigh  which  the  person  injured  was  negligent  in  using  in  that 
condition;  or  where  it  does  not  appear  that  any  substantial  damage 
would  have  been  received  if  the  brace  had  not  been  broken.*  A 
traveler  cannot,  however,  be  regarded  as  an  insurer  of  the  strength  of 
his  carriage  and  harness  at  all  times  and  under  all  circumstances, 
and  the  most  that  can  be  required  of  him  is,  that  he  exercise  ordinary 
care  and  prudende  with  reference  to  them  in  their  purchase  and  use, 
and  in  the  attention  necessarily  to  be  given  to  them,  in  order  that  he 
may  pass  safely  over  highways  and  bridges  not  in  a  defective  con- 
dition.^® There  are  authorities  to  the  effect  that  not  only  must  a 
traveler  by  vehicle  be  provided  with  steady  horses,  and  a  vehicle  and 
harness  of  sufficient  strength  and  proper  construction,  but  that  in 
case  of  travel  by  night  he  must  provide  proper  lights,  a  want  of  which 
will  constitute  contributory  negligence.**  Whether  or  not  a  driver  is 
guilty  of  contributory  negligence  in  riding  on  any  particular  part  of 
bis  load,  or  in  having  too  large  a  load,  depends  generally  on  the 
question  whether  he  is  using  such  care  and  prudence  as  a  reasonable 
person  would  use  under  the  circumstances.** 

384.  Illegal  or  Improper  Use  of  Way. — According  to  some  author- 
ities the  fact  that  a  person  is  using  the  highway  in  an  illegal  manner 
or  for  an  improper  purpose  at  the  time  when  he  is  injured  may 
amount  to  such  negligence  on  his  part  as  will  preclude  a  recovery. 
For  example,  it  has  been  held  that  one  who  breaks  the  guard  rail 
of  a  viaduct  in  a  street  while  running  a  race  in  the  dark,  with  full 
knowledge  of  the  situation,  cannot  recover  for  injuries  thereby  re- 
ceived, on  his  claim  that  the  rail  was  defective,  for  in  such  case  his 
own  negligence  is  the  proximate  cause  of  his  injury.**  So  it  has  been 
declared  that  a  person  who  participates  as  a  spectator  in  an  illegal 
use  of  the  highway  expressly  permitted  by  the  municipality  cannot 
hold  the  municipality  liable  for  injuries  resulting  solely  from  such 
use.*^  Under  this  rule,  even  though  an  ordinance  authorizing  racing 
in  a  highway  is  invalid,  yet  one  who  goes  to,  and  remains  in  the 

8.  Notes:  45  Am.  Rep.  850;  48  A.       11.  Note:  45  Am.  Hep.  850. 

8.  R.  367;  13  L.R.A.(N.S.)  1267  et  12.  Note:    13    L.R.A.(N.S.)    1266, 

iieq.;  21  L.R.A.(N.S.)  628  et  seq.  1267. 

9.  Horrigan    v.     Clarksburg,     150  IS.  Sindlinger  v.  Kansas  City,  126 
Maes.  218,  22  N.  E.  897,  5  L.R.A.  609.  Mo.  315,  28  S.  W.  857,  26  L.R.A.  723. 

10.  Beldwin   v.   Greenwoods   Turn-       14.  Note:  21  Ann.  Cas.  469. 
»ike  Co.,  40'  Conn.  238,  16  Am.  Rep. 
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vicinity  of,  the  highway  solely  for  the  purpose  of  witnessing  the  race 
cannot  recover  of  the  municipality  enacting  such  ordinance  for  per- 
sonal injuries  resulting  from  an  accident  due  to  the  high  rate  of 
speed  of  one  of  the  racers.**  There  are  also  decision?  to  the  effect  that 
a  voluntary  spectator,  who  is  pjresent  merely  for  the  purpose  of  wit- 
nessing a  display  of  fireworks  must  be  held  to  consent  to  it,  and  that 
he  assumes  the  risk  and  suffers  no  legal  wrong  if  accidentally  injured 
without  negligence  on  the  part  of  any  one,  although  the  show  was 
unauthorized.**  Other  courts,,  however,  refuse  to  adopt  this  rule,  and 
hold  that  the  fact  that  one  attends  a  display  of  fireworks  in  a  public 
highway 'is  not  contributory  negligence  on  his  part  which  will  pre- 
clude him  from  recovering  for  injuries  sustained,*'  and  that  a  city 
which  authorizes  the  holding  of  a  street  fair  cannot  escape  liability 
for  injuries  sustained  by  persons  attending  it  on  the  ground  that  the 
street  was  intended  for  different  purposes.*® 

385.  Violation  of  Rules  of  Road. — It  is  generally  held  that  a  trav- 
eler injured  as  a  result  of  a  defect  or  obstruction  in  a  highway  will 
not  be  precluded  from  recovering  against  the  municipality  merely 
by  reason  of  the  fact  that  at  the  time  of  the  injury  he  was  violating 
a  rule  of  the  road  by  driving  or  walking  on  the  left  side  of  the  way 
instead  of  on  the  right,*'  or  turnip  ♦»  to  the  left  instead  of  to  the 
right,*®  though  the  fact  of  such  violation  may  be  considered  on  the 
question  of  his  negligence.* 

386.  Assumption  of  Safety  of  Highway.— It  is  a  well  established 
general  rule  that  persons  using  a  public  way  which  is  in  constant  use, 
and  when  their  attention  has  not  been  called  to  any  obstructions  or 
perils  thereon,  have  a  right  to  presume,  and  to  act  on  the  presump- 
tion, that  the  way  is  reasonably  safe  for  ordinary  travel,'  and  this  is 

15.  Johnson  v.  New  York,  186  N.  Y.  v.  Litchfield,  35  N.  H.  271,  69  Am. 
139,  78  N.  E.  715,  116  A.  S.  R.  545,  Dec.  546. 

9  Ann.  Cas.  824;  Bogart  v.  New  York,  Notes:   13  L.R.A.(N.S.)    1267;  21 

200  N.  Y.  379,  93  N.  E.  937,  21  Ann.  L.R.A.(N.S.)  668  et  seq. 

Cas.  466  and  note.  20.  Neidhardt   v.  Minneapolis,  112 

16.  Scanlon  v.  Wedger,  156  Mass.  Minn.  149,  127  N.  W.  484,  29  L.R.A. 
462,  31  N.  E.  642,  16  L.R.A.  395.  (N.S.)  822. 

Note:  3  L.R.A. (N.S.)  761.  1.  Damon  v.  Seitnate,  119  Mass.  66, 

17.  Notes:  16  L.R.A.  395;  3  L.R.A.  20  Am.  Rep.  315;  Neidhardt  v.  Min- 
(N.S.)  761.  neapolis,  112  Minn.  149,  127  N.  W. 

18.  Van  Cleef  v.  Chicago,  240  HI.  484,  29  L.R.A.(N.S.)  822.  For  a  full 
318,  88  N.  E.  815, 130  A.  S.  R.  275,  23  discussion  of  the  law  of  the  road,  its 
L.R.A.(N.S.)  636.  Generally  as  to  application,  and  the  limitations  and 
injuries  resulting  from  improper  use  exceptions  thereto,  see  supra,  par.  222 
of  highways,  see  supra,  par.  250-255.  et  seq. 

19.  Damon  v.  Scituate,  119  Mass.  2.  Barry  v.  Terkildsen,  72  Cal.  254. 
66,  20  Am.  Rep.  315 ;  Neidhardt  v.  13  Pac.  657,  1  A.  S.  R.  55 ;  Denver  v. 
Minneapolis,  112  Minn.  149,  127  N.  Maurer,  47  Colo.  209,  106  Pac.  875» 
W.  484,  29  L.RA.(N.S.)  822;  Norris  135  A.  S.  R.  210;  Mathews  v.  Cedar 
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equally  true  whether  they  are  traveling  at  night  or  in  the  day.* 
While  the  traveler  cannot  recover  if  he  runs  blindly  or  recklessly 
into  known  danger/  all  that  is  required  of  him  is  ordinary  care,^ 
and  that  he  walk  with  his  eyes  open,  observing  his  general  course;  and 
in  the  usual  manner.*  He  is  not  bound  to  anticipate  danger,^  nor 
must  he  be  constantly  on  the  lookout  for  unknown  or  latent  obstruc- 
tions or  defects,  when  there  is  nothing  to  put  him  on  his  guard.* 

Rapids,  80  la.  459,  45  N.  W.  894,  20  16  Ail.  484,  10  A.  S.  R.  533;  Mc- 
A.  S.  R.  436;  Earl  v.  Cedar  Rapids,  Laughlin  v.  Kelly,  230  Pa.  St.  251, 
126  la.  361, 102  N.  W.  140,  106  A.  S.  19  Atl.  652,  60  L.R.A.(N.S.)  305; 
R.  361;  Ryan  ▼.  Foster,  137  la.  737,  Knoxville  ▼.  Cain,  128  Tenn.  250,  159 
116  N,  W.  596,  21  L.R.A.(N.S.)  969;  S.  W.  1084,  48  L.R.A.(N.S.)  628  and 
Topeka  Water  Co.  v.  Whiting,  58  note;  Glidden  v.  Reading,  38  Vt.  52, 
Kan.  639,  50  Pac.  877,  39  L.RA.  90;  88  Am.  Dec.  639  and  note;  Beall  v. 
Merchants  Ice,  etc.,  Co.  v.  Bargholt,  Seattle,  28  Wash.  593,  69  Pac.  12,  92 
129  Ky.  60,  110  S.  W.  364,  16  Ann.  A  S.  R  892,  61  L.R.A.  583;  Simonds 
Ca&  965;  Weber  v.  Union  Develop-  v.  Baraboo,  93  Wis.  40,  67  N.  W.  40, 
naent,  etc,  Co.,  118  La.  77,  42  So.  652,  57  A.  S.  R.  895. 
12  Ann.  Cas.  1012;  Rock  v.  American  Notes:  48  A.  S.  R.  367;  103  A.  S.  R. 
Const.  Co.,  120  La.  831,  45  So.  741,  277;   17  L.R.A.(N.S.)    197,  198;   21 

14  LJl.A.(N.S.)  653;  McCormack  v.  L.R.A.(N.S.)  621  et  seq.;  19  Aqn. 
Robin,  126  La.  594,  52  So.  779,  139  Cas.  471;  Ann.  Cas.  1913C  532;  1 
A.  S.  R.  549;  Nessen  v.  New  Orleans,  British  Rul.  Cas.  810. 

134  La.  465,  64  So.  286,  51  L.RA.  8.  Conner  v.  Nevada,  188  Mo.  148, 

(N.S.)   324;  Woodman  v.  Metropoli-  86  S.  W.  256,  107  A.  S.  R.  314;  Petr 

t^n  R.  Co.,  149  Mass.  335,  21  N.  £.  tengiU  v.  Yonkers,  116  N.  T.  558,  22 

482,  14  A.  S.  R.  427,  4  L.R.A.  213;  N.  E.  1095,  15  A  S.  R.  442;  Stout 

Elliott  V.  Kansas  City,  198  Mo.  693,  v.  Vale  Crucis,  etc.,  Co.,  153  N.  C. 

96  S.  W.  1023,  8  Ann.  Cas.  653.  6  513,  69  S.  E.  508,  31  L.R.A.(N.S.) 

L.R.A.(N.S.)  1082;  Woodson  v.  Met-  804;  Purcell  v.  Stubblefield,  41  Okla. 

ropolitan  St.  R.  Co.,  224  Mo.  685,  123  562,  139   Pac.  290,  61  L.R.A.(N.S.) 

6.   W.   820,  20  Ann.   Cas.   1039,   30  1077;  Beall  v.  Seattle,  28  Wash.  593, 

L.R.A.(N.S.)   931;  Kovarik  v.  Saline  69  Pac.  12,  92  A.  S.  R.  892,  61  L.R.A. 

County,  86  Neb.  440,  125  N.  W.  1082,  583;    Daniels    v.    Randolph    County 

136   A.   S.   R.704,   27    L.R.A. (N.S.)  Court,  69  W.  Va.  676,  72  S.  E.  782, 

832;    Slater  v.  North   Jersey   St.   R.  37  L.R.A.(N.S.)  1158. 

Co.,  76  N.   J.  L.  890,  69   Atl.   163,  Notes:    48  A.  S.  R.  367;  21  L.R.A. 

15  L.R.A.(N.S.)    840;    Jennings    v.  (N.S.)  621. 

Van    Schaick,    108    N.    Y.    530,    15  4.  See  infra,  par.  888, 391. 

N.  E.  424,  2  A.  S.  R.  459;   Turner  6.  McCormack    v.    Robin,    126   La. 

V.  Newburgh,  109  N.  Y.  301.  10  N.  E.  594,  52  So.  779,  139  A.  S.  R.  549. 

344,  4   A.    S.   R.   453;    Pettingill   v.  And  see  supra,  par.  378. 

Yonkers,  116   N.   Y.   658,  22   N.   E.  6.  Earl  v.   Cedar   Rapids,   126   lal 

1095,   15   A.    S.   R.   442;    Russell   v.  361,  102  N.  W.  140,  106  A.  S.  R.  36L 

Monroe,  116  N.  C.  720,  21  S.  E.  550,  7.  Turner  v.  Newburgh,  109  N.  Y. 

47  A.  S.  R.  823;  Stout  v.  Vale  Crucis,  301,  16  N.  E.  344,  4  A.  S.  R.  453; 

etc.,  Co.,  153  N.  C.  613,  69  S.  E.  608,  Dickson  v.  HolHster,  123  Pa.  St.  421, 

81    L.RA.(N.8.)     804;     Jackson     v.  16  Atl.  484,  10  A.  S.  R.  533. 

Grand  Forks,  24  N.  D.  601, 140  N.  W.  8.  Ryan  v.  Foster,  137  la.  737,  115 

718,   45   L.R.A(N.S.)    75   and   note;  N.  W.  595,  21  L.R.A. (N.S.)  969;  Mer- 

Purcell  V.  Stubblefield,  41  Okla.  562,  chants  Ice,  etc.,  Co.  v.  Bargholt,  129 

139  Pac.  290,  51  L.R.A.(N.S.)  1077;  Ky.  60,  110  S.  W.  364,  16  Ann.  Caa. 

Diekson  v.  Hollister,  123  Pa.  St.  421,  965  and  note;  McCormack  t.  Robin. 

473 


§  386  mOHWAYS  13  R.  C.  L. 

He  13  not  obliged  to  look  constantly  where  he  is  going,  nor  to  give 
unremitting  attention  to  his  steps,*  and  it  follows  that  he  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law  merely  because, 
failing  to  do  so  he  falls  into  a  hole,*^  or  trips  over  an  obstruction 
in  the  way.^^  This  has  been  held  to  be  true,  though  the  traveler 
knows  that  vaults  and  coal-chutes  are  common  under  and  adjoining 
the  sidewalks,  since  he  has  a  right  to  assume  that  they  are  covered  or  in 
some  manner  guarded,^'  and  he  is  not  bound  to  make  a  critical  exam- 
ination of  the  covering  to  a  hole  in  the  sidewalk  before  stepping  upon 
it.^*  So  it  has  been  held  that  a  person  walking  upon  a  public  street 
has  a  right  to  presume  that  any;thing  placed  thereon  by  the  munici- 
pal authorities  is  harmless,  unless  its  appearance  shows  it  to  be  other- 
wise, or  unless  he  has  notice  of  its  dangerous  character.**  The  rule 
has  also  been  applied  to  one  using  a  stairway  or  platform  which  is 
part  of  a  licensed  street  fair,*'  and  in  a  case  where  a  horse  was 
frightened  by  the  flushing  of  a  hydrant,  it  being  held  that  the  occu- 
pants of  the  carriage  were  not  precluded  from  recovering  for  their 
resulting  injuries  by  reason  of  the  fact  that  the  driver  might  sooner 
have  discovered  the  danger.**  So  persons  using  a  street  are  justified 
in  presuming  that  an  electric  light  or  telegraph  or  telephone  company 
maintaining  wires  therein  has  so  constructed  its  line,  and  is  so  main- 
taining it,  that  it  will  not  be  a  source  of  danger  to  them,  and  are  not 
bound  to  anticipate  danger  therefrom,  or  to  examine  or  to  look  to 
see  if  there  ia  such  danger  before  passing  under  them.*'    Some  courts, 

126  La.  594,  62  So.  779,  139  A.  8.  B.  10.    Barry  v.   Terkildsen,  72  CaL 

549;  PettengiU  v.  Yonkers,  116  N.  T.  254,  13  Pac.  657, 1  A.  S.  R.  55;  Math- 

558,  22  N.  E.  1095,  15  A.  S.  R.  442;  ews  v.  Cedar  Rapids,  80  la.  459,  45 

Rasseil  v.  Monroe,  116  N.  C.  720,  21  N.  W.  894,  20  A.  S.  R.  436. 

S.  E.  550,  47  A.  S.  R.  823.  Note :  19  Ann.  Cas.  471. 

Notes:  48  L.R.A.(N.S.)   633,  634;  11.  Denver  v.  Maurer,  47  Colo.  209, 

19  Ann.  Cas.  471.  106  Pac.  875,  135  A.  S.  R.  210;  To- 

9.  Denver  v.  Maurer,  47  Colo.  209,  peka  Water  Co.  v.  Whiting,  58  Kan* 

106  Pac.  875,  135  A.  S.  R.  210;  Mer-  639,  50  Pac  877,  39  L.R.A.  90. 

chants  Ice,  etc.,  Co.  v.  Bargholt,  129  12.  Jennings  v.  Van   Scbaidc,  108 

Ky.  60,  110  S.  W.  364,  16  Ann.  Cas.  N.  T.  530,  15  N.  £.  424,  2  A.  S.  R. 

965  and  note;  Weber  v.  Union  Devel-  459. 

opment,  etc.,  Co.,  118  La.  77,  42  So.  18.  Dickson  ▼.  Hollister,  123  Pa.  St 

652,  12  Ann.  Cas.  1012;  McCormack  421,  16  AtL  484,  10  A.  S.  R.  533; 

V.  Robin,  126  La.  594,  52  So.  779,  139  McLaughlin  ▼.  Kelly,  230  Pa.  St.  251, 

A.  S.  R.  549;  Jennings  v.  VanSchaick,  79  Atl.  552,  50  L.R.A.(N.S.)  305. 

108  N.  Y.  530,  15  N.  E.  424,  2  A.  S.  14.  Palestine  v.  Siler,  225  HI.  630, 

R.  459;  Lemer  ▼.  Philadelphia,  221  80  N.  E.  345,  8  L.R.A.(N.S.)  205. 

Pa.  St.  294,  70  Atl.  755,  21  L.R.A.  16.  Van  Cleef  v.  Chicago,  240  III 

(N.S.)    614  and   note;   Knovville   v.  318,  88  N.  E.  815,  130  A.  S.  R.  275, 

Cain,  128  Tenn.  250,  l59  S.  W.  1084,  23  L.R.A.(N.S.)  636. 

48     L.R.A.(N.S.)     628     and     note;  16.  Topeka  Water  Co.  v.  Whiting, 

Shrivcr  v.  Marion  County  Court,  66  58  Kan.  639,  50  Pac.  877,  39  L.R.A. 

W.  Va.  685,  66  S.  E.  1062,  26  L.R.A.  90. 

(N.S.)  377.  17.  Weaver  v.  Dawson  County  Mut 

474 


13  R.  C.  U  HIGHWAYS  S  387 

however,  take  the  view  that  the  rule  as  to  assumption  of  safety  applies 
only  to  defects  in  the  street  or  sidewalks  and  not  to  obstructions,  and 
that  as  to  the  latter  the  traveler  must  be  on  the  lookout.  Thus,  it  has 
been  held  that  a  pedestrian  is  negligent  in  tripping  and  falling  over 
a  billboard  which  had  been  thrown  upon  the  sidewalk  in  the  process 
of  removing  it  from  its  location  adjoining  such  walk,  so  as  to  prevent 
his  holding  the  owner  of  the  board  liable  for  his  injury,  where  it 
was  plainly  visible,  so  that  the  most  casual  glance  would  have  dis- 
closed its  presence  and  location,  although  snow  was  falling  and  blow- 
ing in  his  face  at  the  time.^^  While  generally  speaking  the  rule  does 
not  apply  if  the  traveler  knows  of  the  defect  or  obstruction  in  the 
highway,  or  has  reason  to  believe  that  it  exists,^*  yet  it  has  been  said 
that  he  has  a  right  to  iudulge  in  such  presumption,  though  he  knew 
of  a  defect  some  time  previous  to  the  accident,  if  it  was  in  a  con* 
spicuous  place  and  of  such  a  character  that  very  little  time  and  expense 
would  safely  repair  it,*^  According  to  some  courts  greater  watchful- 
ness is  required  of  the  driver  of  a  vehicle  upon  a  city  street,  than  of  a 
pedestrian  upon  the  sidewalk,  and  what  may  not  be  negligence  in 
law  in  the  latter  case  may  be  in  the  former,  while  others  apply  the 
same  rule  in  both  cases.^ 

387.  Knowledge  of  Existence  of  Defect  or  Obstruction. — ^It  is  well 
settled  that  travelers  have  a  right  to  use  defective  highways  under 
certain  circumstances,*  and  that  a  resident  of  a  city  is  not  obliged  to 
remain  continuously  on  his  property,  merely  because  the  city  has 
grossly  neglected  the  repair  of  its  streets,  under  pain  that  if  he 
ventures  on  the  streets  or  walks,  and  suffers  injury  resulting  from 
the  city's  default,  he  can  recover  nothing.*  A  person  who  in  the 
lawful  use  of  a  highway  meets  with  an  obstacle,  or  defect  therein,  may 
yet  proceed  if  it  is  consistent  with  reasonable  care  so  to  do,  even 
though  he  thereby  incurs  some  risk,  and  the  fact  that  he  sees  or 
knows  of  the  obstruction  or  defect  and  knows  its  dangerous  character, 
is  not  conclusive  proof  that  he  was  negligent  in  attempting  to  pass 
it,  and  does  not  preclude  a  recovery  for  injuries  sustained  by  him 
in  the  attempt,  provided  he  exercised  due  care>    So  it  has  frequently 

Telephone  Co.,  82  Neb.  696, 118  N.  W.  66  W.  Ya.  685,  66  S.  E.  1062,  26 

650,  22  L.R.A.(N.S.)  1189  and  note.  L.R.A.(N.S.)  377. 

And  see  Elkctbioity,  vol.  9,  p.  1202  3.  Evans  v.  Philadelphia,  205  Pa. 

et  seq.  St.  193,  54  Atl.  775,  97  A.  S.  R.  732; 

18.  Ryan  ▼.  Foster,  137  la.  737, 115  Holbert  v.  Philadelphia,  221  Pa.  St. 
N.  W.  595,  21  L.R.A.(N.S.)  9C9.  266,  70  Atl.  746,  20  L.R.A.(N.8.)  201. 

19.  Notes:  17  L.R.A.(N.S.)  198;  21  4.  Chicago,  etc.,  R.  Co.  v.  Prescott, 
L.R.A.(N.S.)  622  et  seq.;  48  L.R,A.  69  Fed.  237,  19  U.  S.  App.  291,  8  C. 
(N.S.)  631.  C.  A.  109,  23  L.R.A.  654;  Columbus 

20.  Simonds  v.  Baraboo,  93  Wis.  40,  v.  Griggs,  113  Ga.  597,  38  S.  E.  953, 
67  N.  W.  40,  57  A.  S.  R.  895.  84  A.  S.  R.  257;  Carson  v.  Genesee,  9 

1.  Note:  16  Ann.  Cas.  971.  Idaho  244,  74  Pac.  862,  108  A.  S.  R. 

2.  Shriver  v.  Marion  County  Court,  127;  Sandwich  v.  Dolan,  133  HI,  177, 
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been  held  that  it  is  not  per  se  negligence  for  a  pedestrian  to  attempt 
to  walk  upon  a  sidewalk  which  is  dangerous  because  of  accumulations 
of  ice  and  snow  thereon,^  or  because  he  knows  of  the  defective  and 
decayed  condition  of  a  box  culvert  which  runs  under  it,*  or  because 
he  attempts  to  cross  a  railroad  track  at  a  street  crossing  which  is 
partially  blocked  by  a  train.'  Of  course,  however,  one  using  a  side- 
walk, street  or  highway  with  knowledge  of  defects  or  obstructions 
therein  is  not  relieved  from  the  duty  of  using  reasonable  care  for  his 
own  safety  while  traveling  along  such  defective  way.*    On  the  con- 

24  N.  E.  626,  23  A.  S.  R.  598  and  ford,  23  Neb.  662,  37  N.  W.  609,  8 
note;  Henry  County  Turnpike  Co.  v.  A.  S.  R.  144;  Russell  v.  Monroe,  116 
Jackson,  86  Ind.  Ill,  44  Am.  Rep.  N.  C.  720,  21  S.  E.  550,  47  A.  S.  R. 
274  and  note;  Albion  v.  Hetrick,  90  823;  Solberg  v.  Schlosser,  20  N.  D. 
Ind.  645,  46  Am.  Rep.  230;  Gosport  307,  127  N.  W.  91,  30  L.Rji,(N.S.) 
V.  Evans,  112  Ind.  133,  13  N.  E.  266,  1111;  Jackson  ▼.  Grand  Forks,  24  N. 
2  A.  S.  R.  164;  Evansville,  etc.,  R.  Co.  D.  601,  140  N.  W.  718,  45  L.R.A. 
V.  Crist,  116  Ind.  446,  19  N.  E.  310,  (N.S.)  75  and  note;  Altoona  v.  Lotz, 
9  A.  S.  R.  865,  2  L.R.A.  450;  Frank-  114  Pa.  St.  238,  7  Atl.  240,  60  Am. 
fort  v.  Coleman,  19  Ind.  App.  368,  Rep.  346;  Holbert  ▼.  Philadelphia, 
49  N.  E.  474,  65  A.  S.  R.  412;  HaU  221  Pa.  St  266,  70  Atl.  746,  20  L.R.A. 
V.  Manson,  99  la.  698,  68  N.  W.  922,  (N.S.)  201;  Danville  v.  Robinson,  99 
34  L.R.A.  207;  Earl  v.  Cedar  Rapids,  Va.  448,  39  S.  E.  122,  55  L.R.A.  162; 
126  la.  301,  102  N.  W.  140,  106  A.  McQuillan  v.  Seattle,  10  Wash.  464, 
S.  R.  361 ;  Gibson  ▼.  Denison,  153  38  Pac.  1110,  45  A.  S.  R.  799 ;  Sutton 
la.  320,  133  N.  W.  712,  38  L.R.A.  v.  Snohomish,  11  Wash.  24,  39  Pac 
(N.S.)  644;  Langan  v.  Atchison,  35  273,  48  A.  S,  R.  847;  Blankenship  ▼. 
Kan.  318,  11  Pac.  38,  57  Am.  Rep.  King  County,  68  Wash.  84,  122  Pac 
165;  Missouri,  etc,  Telephone  Co.  v.  616,  40  L.R.A.(N.S.)  182;  Shriver  v. 
Vandervort,  71  Kan.  101,  79  Pac  Marion  County  Court,  66  W.  Va.  686, 
1068,  6  Ann.  Cas.  30  and  note;  Louis-  66  S.  E.  1062,  26  L.R.A.(N.S.)  377; 
ville,  etc.,  R.  Co.  v.  Mulverhill,  147  Jochem  v.  Robinson,  66  Wis.  638,  29 
Ky.  300,  144  S.  W.  83,  Ann.  Cas.  N.  W.  642,  57  Am.  Rep.  298. 
1913D  183;  Prince  George  County  v.  Notes:  7  Am.  Rep.  2Q8;  48  A.  S.  R. 
Burgess,  61  Md.  29,  47  Am.  Rep.  745  367;  103  A.  S.  R.  277,  278;  4  L.R.A. 
note,  48  Am.  Rep.  88;  Reed  v.  North-  213,  214;  10  L.R.A.  182,  260,  740, 
field,  13  Pick.  (Mass.)  94,  23  Am.  741;  ;3  L.R.A.(N.S.)  1262  et  seq.;  16 
Dec.  662  and  note;  Street  v.  Holyoke,  L.R.A.(N.S.)  461  et  seq.;  17  L.RA. 
105  Mass.  82,  7  Am.  Rep.  500 ;  Dewire  (N.S.)  198  et  seq.;  21  L.R.A.N.S.) 
v.  Bailey,  131  Mass.  169,  41  Am.  Rep.  638  et  seq.;  46  L.R.A.(N.S.)  333;  48 
219;  Hynes  v.  Brewer,  194  Mass.  435,  L.R.A. (N.S.)  634  et  seq.;  19  Ann. 
m  N.  E.  503, 9  L.R.A.(N.S.)  898;  Har-  Cas.  471. 

ris  V.  Clinton  Tp.,  64  Mich.  447,  31  N.       6.  Dewire  v.  Bailey,  131  Mass.  169» 
W.  426,  8  A.  S.  R.  842;  Dundas  v.  41  Am.  Rep.  219;  Evans  v.  Utica,  69 
Lansing,  75  Mich.  499,  42  N.  W.  1011,  N.  Y.  166,  25  Ain.  Rep.  165;  Jackson 
13  A.  S.  R.  457,  6  L.R.A.  143;  Maus  v.  v.  Grand  Forks,  24  N.  D..  601,  140  N. 
Springfield,  101  Mo.   613,  14  S.  W,  W.  718,  45  L.R.A.(N.S.)  75. 
630,  20  A.  S.  R.  634;  Wheat  v.  St.       Note:  44  Am.  Rep.  277. 
Louis,  179  Mo.  572,  78  S.  W.  790,  64       6.  Montgomery  v.  Comer,  155  Ala. 
L.R.A.  292;  Fischer  v.  St.  Louis,  189  422,  46  So.  701,  21  L.R.A. (N.S.)  951. 
Mo.  567,  88  S.  W.  82,  107  A.  S.  R.       7.  Chicago,  etc.,  R.  Co.  v.  Prescott, 
380;  Elliott  v.  Kansas  City,  198  Mo.  59  Fed.  237,  19  U.  S.  App.  291,  8 
593,  96  S.  W.  1023,  8  Ann.  Cas.  653,  C.  C.  A.  109,  23  L.R.A.  654. 
6  L.R.A.(N.S.)  1082;  Ponca  v.  Craw-       8.  Langan  v.  Atchison,  35  Kan.  318, 
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trary,  while  he  is  not  bound  to  exercise  extraordinary  care,*  he  must 
exercise  care  in  proportion  to  the  danger  he  might  encounter  by 
reason  of  the  defect ;  ^*  and  such  as  men  of  ordinary  prudence  would 
exercise  under  like  circumstances.^^  Knowledge  of  danger  is  in  all 
cases  an  important  factor  in  determining  the  question  of  negligence,^* 
and  in  some  cases  the  character  of  the  knowledge  and  the  nature  of 
the  danger  may  be  such  as  to  render  the  traveler  guilty  of  contributory 
negligence  if  he  proceeds.^*  If  he  knows  of  an  obstruction,  and 
knows  that  by  the  exercise  of  ordinary  care  he  can  avoid  striking 
it  while  traveling  along  the  street,  his  act  in  striking  it  is,  per  se, 

U  Pae.  38,  57  Am.  Rep.  165;  Wheat  Am.  Rep.  165;  Solberg  v.  Sehlosser, 

V.  St  Louis,  179  Mo.  672,  78  S.  W,  20  N.  D.  307, 127  N.  W.  91,  30  L.R.A. 

790,  64  L.R.A.  292;  Evans  v.  Phila-  (N.S.)  1111;  Jackson  ▼.  Grand  Forks, 

delphia,  205  Pa.  St.  193,  54  Atl.  775,  24  N.  D.   601,  140  N.   W.  718,  45 

97  A.  S.  R.  732;  Shriver  v.  Marion  L.R.A.(N.S.)    75;    McQuillan   v.    Se- 

Coonty  Court,  66  W.  Va.  685,  66  S.  atUe,  10  Wash.  464,  38  Pae.  1119^  45 

E.  1062,  26  L.R.A.(N.S.)  377.  A.  S.  R.  799. 

9.  Henry  County  Turnpike  Co.  v.  12.  Evansville,  etc.,  R.  Co.  ▼.  Crist, 
Jackson,  86  Ind.  Ill,  44  Am.  Rep.  116  Ind.  446, 19  N.  E.  310,  9  A.  S.  R. 
274;  Albion  v.  Hetrick,  90  Ind.  545,  865,  2  L.R.A.  450;  Frankfort  v.  Cole- 
46  Am.  Rep.  230;  Hanlon  v.  Keokuk,  man,  19  Ind.  App.  368,  49  N.  E.  474, 

7  la.  488,  74  Am.  Dee.  276  and  note;  65  A.  S.  R.  412;  Hanlon  v.  Keokuk,  7 
Evans  v.  Utica,  69  N.  Y.  166,  25  Am.  la.  488,  74  Am.  Dec.  276;  Prince 
Rep.  165;  McQuillan  ▼.  Seattle,  10  George  County  v.  Burgess,  61  Md.  29, 
Wash.  464,  38  Pac.  1119,  45  A.  S.  R.  47  Am.  Rep.  745  note,  48  Am.  Rep.  88; 
779;  Shriver  v.  Marion  County  Reed  v.  Northfield,  13  Piek.  (Mass.) 
Court,  66  W.  Va.  685,  66  S.  E.  l062,  94,  23  Am.  Dec.  662  and  note;  Maus  v. 
26  L.RA..(N.S.)  377.  Springfield,  101  Mo.  613,  14  S.  W. 

Note:  16  L.R.A.{N.S.)  461  et  seq.  630,  20  A.  S.  R.  634;  Wheat  v.  St. 

10.  H^ry  County  Turnpike  Co.  v.  Louis,  179  Mo.  572,  78  S.  W.  790,  64 
Jackson,  86  Ind.  Ill,  44  Am.  Rep.  L.R.A.  292;  Elliott  v.  Kansas  City, 
274;  Frankfort  v.  Coleman,  19  Ind.  198  Mo.  593,  96  S.  W.  1023,  8  Ann. 
App.  368,  49  N.  B.  474,  65  A.  S.  R.  Cas.  653,  6  L.R.A.(N.S.)  1082;  Jack- 
412;  Hall  y.  Manson,  99  la.  698,  68  son  v.  Grand  Forks,  24  N.  D.  601,  140 
N.  W.  922,  34  L.R.A.  207;  Missouri,  N.  W.  718,  45  L.R.A.(N.S.)  75;  Mc- 
etc.  Telephone  Co.  ▼.  Vandervort,  71  Quillan  v.  Seattle,  10  Wash.  464,  38 
Kan.  101,  79  Pac.  768,  6  Ann.  Cas.  Pac.  1119,  45  A.  S.  R.  799;  Blankeri- 
30;  Jacobs  v.  Bangoi",  16  Me.  187,  33  ship  v.  King  County,  68  Wash.  84, 122 
Am.  Dec.  652;  Harris  v.  Clinton  Tp.,  Pac.  616,  40  L.R.A.(N.S.)  182. 

64  Mich.  447,  31  N.  W.  425,  8  A.  S.  Notes:  48  A.  S.  R.  367;  103  A.  S. 

R.  842;  Wheat  v.  St.  Louis,  179  Mo.  R.  277,  278;  4  L.R.A.  214;  16  L.R.A. 

572,  78  S.  W.  790,  64  L.R.A.  292;  (N.S.)  461  et  seq.;  21  L.R.A.(N.S.) 

McQuillan  v^.  Seattle,  10  Wash.  464,  639,640. 

38  Pac.  1119,  45  A.  8.  R.  799.  IS.  Evansville,  etc.,  R.  Co.  ▼.  Crist, 

Notes:  103  A.  S.  R.  275;  29  L.R.A.  116  Ind.  446, 19  N.  E.  310,  9  A.  S.  R. 

(N.S.)   639  et  seq.;  48  L.R.A.(N.S.)  865,  2  L.R.A.  450;  Slaughter  v.  Hunt- 

629,  630.  ington,  64  W.  Va.  237,  61  S.  E.  155, 

11.  Chicago,  etc.,   R.   Co.   v.   Pres-  16  L.R,A.(N.S.)  459  and  note. 

eott,  69  Fed.  237,  19  U.  S.  App.  291,       Notes:   17  L.R.A.(N.S.)    200,  201; 

8  C.  C.  A.  109,  23  L.R.A.  654;  Jacobs  48  L.R.A.(N.S.)  636. 

V.  Bangor,  16  Me^  187,  33  Am.  Dec.       And  see  infra,  par.  388. 
652;  Evans  v.  .Utica,  69  N.  Y.  166,  25 
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contributory  negligence.^*  It  has  been  held  by  some  courts  that, 
when  rightly  interpreted,  the  expression  that  the  use  of  a  road  by 
a  traveler  with  knowledge  of  its  bad  condition  is  not  per  se  negli- 
gence means  no  more  than  that  the  citizen  may  use  such  a  road  with 
knowledge  of  its  condition,  and  still  recover  for  injury,  if  the  circum- 
stances were  such  as  to  justify  the  assumption  of  risk  on  the  ground 
of  necessity,  and  he  exercised  care;  and  also  when  the  injury  was 
caused  not  by  the  open  and  apparent  defects  of  which  the  plaintiff 
had  knowledge,  but  by  another  latent,  hidden  defect  in  the  same 
street  or  walk,  of  which  he  had  no  knowledge."  Whether  it  is  negli- 
gent to  proceed  in  a  particular  case  depends  upon  the  nature  of  the 
obstruction  or  defect,  and  all  the  circumstances  surrounding  the 
parties,**  and  is  generally  a  question  for  the  jury.*' 

388.  Voluntarily  Going  into  Danger. — While  as  already  seen,  it 
is  generally  conceded  that  it  is  not  negligence  as  a  matter  of  law  for 
one  to  proceed  along  a  street  or  highway  which  he  knows  or  sees  is 
in  a  defective  or  dangerous  condition  if,  by  the  exercise  of  care  pro- 
portioned to  the  known  danger,  he  may  reasonably  expect  to  shun 
or  avoid  the  defect,  or  obstruction,*^  the  contrary  is  true  if  the  danger 
is  so  plain  and  obvious  that  passing  over  the  place  in  question,  in 
and  of  itself,  amounts  to  a  want  of  ordinary  care  and  diligence.**  The 
traveler  cannot  recover,  if  he  rushes  recklessly  into  known  danger,** 
or  voluntarily  casts  himself  into  or  upon  known  defects  or  obstruc- 
tions,* for  if  there  is  danger,  and  the  peril  is  known,  whoever  en- 

14.  Wheat  ▼.   St.  Lonis,  179  Mo.  v.  Bailey,  131  Mass.  169,  41  Am.  Rep. 

572,  78  S.  W.  790,  64  L.R.A.  292.  219 ;  Maus  v.  SpringHeld,  101  Mo.  613, 

16.  Shriver  v.  Marion  County  14  S.  W.  630,  20  A.  S.  R.  634;  Hub- 
Court,  66  W.  Ya.  685,  66  S.  E.  1062,  bard  v.  Concord,  35  N.  H.  52,  69  Am. 
26  L.R.A.(N.S.)  377.  Dec.  520  and  note;  Solberg  v.  Schlos- 

16.  Louisville,  etc.,  R.  Co.  v.  Mul-  ser,  20  N.  D.  307,  127  N.  W.  91,  30 
vcrhill,  147  Ky.  360,  144  S.  W.  83,  L.R.A.(N.S.)  1111;  Danville  v.  Robin- 
Ann.  Cas.  1913D  183;  Harris  v.  Clin-  son,  99  Va.  448,  39  S.  E.  122,  55 
ton  Tp.,  64  Mich.  447,  31  N.  W.  425,  L,R.A.  162. 

8  A.  S.  R.  842.  Notes:  103  A.  8.  B.  278,  279;  13 

17.  See  infra,  par.  433,  434.  L.R.A.(N.S.)  1262  et  seq.;  16  L.R.A. 

18.  See  supra,  par.  388.  (K.S.)  461  et  seq.;  21  L.R.A.(N.S.) 

19.  Columbus  v.  Griggs,  113  Ga.  638  et  seq.,  645  et  seq.;  48  LJIA. 
597,  38  S.  E.  953,  84  A.  S.  R.  257;  (N.S.)  633. 

Carson  v.  Genesee,  9  Idaho  244,  74  20.  Quiney  v.  Barker.  81  111.  300, 

Pac.  862,  108  A.  S,  R.  127;  Smith  v.  25  Am.  Rep.  278;  Wood  v.  Mears,  12 

Rexburg,  24  Idaho  176, 132  Pac.  1153,  Ind.  515,  74  Am.  Dec.  222;  Turner  v. 

Ann.  Cas.  1915B  276;  Evansville,  etc.,  Newburgh,  109  N.  Y.  301,  16  N.  E. 

R.  Co.  V.  Crist,  116  Ind.  446,  19  N.  E.  344,  4  A.  S.  R.  453;  Shriver  v.  Marion 

310,  9  A.  S.  R.  865,  2  L.R. A.  450 ;  County  Court,  66  W.  Va.  685,  66  S.  E. 

Missouri,  etc.,  Tel.  Co.  v.  Vanden^ort,  1062,  26  L.R.A.(N.S.)  377. 

71  Kan.  101,  79  Pac.  1068,  6  Ann.  Cas.  1.  Oosport  v.  Evans,  112  Ind.  133, 

30  and  note;  Prince  George  County  13  N.  E.  256,  2  A.  S.  R.  164. 

V.  Burgess,  61  Md.  29,  47  Am.  Rep.  Notes:  48  A.  S.  R.  367;  4  L.R.A. 

745  note,  48  Am.  Rep.  88;  Dewire  214;  19  Ann.  Cas.  47L 
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iKmnters  it  voluntarily  and  tmneoessarily  cannot  be  regarded  as 
exercising  ordinary  prudence,  and  therefore  does  so  at  his  own  risk.* 
Accordingly  it  has  been  held  in  a  number  of  cases  that  one  cannot 
recover  if  with  full  knowledge  of  the  danger  he  voluntarily  and 
annecessarily  undertakes  to  pass  an  obstruction  or  defect  in  the 
highway ;  *  as,  for  example,  if  he  voluntarily  attempts  to  pass  over  a 
wfdk  which  he  knows  is  dangerous  by  reason  of  ice  upon  it,^  or 
attempts  to  cross  a  swollen  stream  by  a  ford,^  or  to  drive  over  a  high- 
way overflowed  by  a  deep  stream  of  water  in  which  cakes  of  ice  are 
floating,^  or  undertakes  to  pass  certain  objects  after  his  horse  has 
shown  fright  at  them.'  Especially  is  this  true  where  he  could  easily 
go  around  the  obstruction  or  defect,^  as  for  example,  where  a  pedes- 
trian can  avoid  a  dangerous  place  in  the  sidewalk  by  going  out  into  the 
street,  or  by  crossing  and  recrossing  the  street,^  or  where  he  could 
reach  his  destination  by  taking  another  known  and  safe  way,  equally 
convenient. ^^  One  may  also  be  guilty  of  negligence  in  attempt- 
ing to  use  a  street  which  is  closed  to  travel  by  proper  warning  notices 
or  barriers.  ^^  And  a  number  of  courts  have  held  that  if  one  attempts 
to  pass  at  a  place  where  he  knows  there  is  a  defect  or  obstruction  when, 
in  consequence  of  the  darkness  of  the  night,  or  other  hindering  cause, 
he  cannot  see  the  obstruction  and  runs  upon  it,  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover,^*  and  this  regardless  of 

2.  Ckwport  ▼.  Evans,  112  Ind.  133,  6.  Merrill  v.  North  Yarmouth,  78 
13  N.  BL  256,  2  A.  S.  R.  164;  Harris  Me.  200,  3  Atl.  676,  67  Am.  Rep.  794. 
V.  Clinton  Tp.,  64  Mich.  447,  31  N.  W.  7.  Pittsburgh  Southern  R.  Co.  v. 
425,  8  A.  S.  R.  842.  Taylor,  104  Pa.  St.  306,  49  Am.  Rep, 

8.  Merrill  v.  North  Yarmouth,  78  680. 
Me.  200,  3  AtL*575,  67  Am.  Rep.  794;  8.  Gosport  ▼.  Evans,  112  Ind.  133, 
Wilson  v.  Charlestown,  8  Allen  13  N.  E.  256,  2  A.  S.  R.  164;  Wood- 
(Mass.)  137,  85  Am.  Dec.  693 ;  Schaef-  son  v.  Metropolitan  St.  R.  Co.,  224 
ler  V.  Sandusky,  33  Ohio  St.  246,  31  Mo.  685,  123  S.  W.  820,  126  A.  8.  R. 
Am.  Rep.  633;  Erie  v.  Magill,  101  820,  20  Ann.  Cas.  1039,  30  L.R.A. 
Pa.  St.  616,  47  Am.  Rep.  739  and  (N.S.)  931;  Joebem  v.  Robinson,  72 
note;  Pittsbui^  Southern  R.  Co.  ▼.  Wis.  199,  39  N.  W.  383, 1  L.R.A.  178; 
Taylor,  104  Pa.  St.  306,  49  Am.  Rep.  Hausmann  v.  Madison,  85  Wis.  187, 
680;  Crescent  v.  Anderson,  114  Pa.  55  N.  W.  167,  39  A.  S.  R.  834,  21 
St.  643,  8  Atl.  379,  60  Am.  Rep.  367;  L.R.A.  263  and  note. 
Shriver  v.  Marion  County,  66  W.  Va.  Notes:  21  L.R.A.(N.S.)  659  et  seq.; 
665,  66  S.  E.  1062,  26  L.R.A.(N.S.)  48  L.R.A.(N.S.)  636,  637;  6  Ann.  Cas. 
377  32. 

Notes:  44  Am.  Rep.  278,  279;  48  9.  Evans  v.  Philadelphia,  205  Pa. 
A*  S.  R.  367;  10  L.R.A.  477.  St.  193,  64  Atl.  776,  97  A.  S.  R.  732. 

4.  Wilson  V.  Charlestown,  8  Allen       10.  See  infra,  par.  389. 

(Mass.)    137,  86  Am.  Deo.   693  and       11.  Butman  v.  Newton,  179  Mass.  1, 

note;  Schaefler  v.  Sandusky,  33  Ohio  60  N.  E.  401,  88  A.  S.  R.  349;  Hunter 

St.  246,  31  Am.  Rep.  633;  Erie  v.  Ma-  v.  Montesano,  60  Wash.  489,  111  Pae. 

^11,  101  Pa.  St.  616,  47  Am.  Rep.  739.  671,  Ann.  Cas.  1912B  955  and  note. 

Note:  44  Am.  Rep.  278,  279.  12.  Mount  Vernon  v.  Dusouchett,  2 

5.  Note:  46  L.RJL.(N.S.)  230  et  Ind.  586,  64  Am.  Dec.  467  and  note; 
seq.  Brucker  v.  Covington,  69  Ind.  33,  35 
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whether  the  obstniction  is  total  or  partial.^*  There  is  also,  however^ 
authority  to  the  effect  that  because  one  sees  an  obstruction  in  the  same 
place  in  the  course  of  the  day,  and  before  the  accident  happened,  it  does 
not  necessarily  show  that  he  was  wanting  in  due  care  in  running  into 
it  at  night,  especially  where  the  obstruction  is  unlawful  and  he,  tlier^ 
fore,  has  just  ground  to  suppose  that  it  will  be  removed  before  night.** 

389.  Choice  of  Ways. — It  has  frequently  been  held  that  a  trav- 
eler who  knows  of  the  defective  or  dangerous  character  of  a  particu* 
lar  way,  may  be  guilty  of  negligence  precluding  recovery  if  he  knows 
of  another  safe  and  convenient  way  by  which  to  reach  his  desti- 
nation, and  fails  to  take  it.*^  The  mere  fact  that  he  chooses  the 
least  safe  of  two  ways,  does  not  necessarily  amount  to  negligenoe, 
however,  even  though  he  knows  of  the  defect  or  obstruction  in  the 
one  taken.**  The  question  of  the  convenience  and  availability  of 
the  two  ways  is  often  taken  into  consideration,*'  and  the  fact  thai 
the  other  way  is  less  convenient  may  relieve  him  from  the  charge 
of  negligence  in  not  taking  it,  notwithstanding  his  knowledge  of  the 
defect.**  So,  too,  if  all  the  ways  which  a  traveler  could  have  taken 
to  reach  his  destination  were  dangerous,  the  danger  differing  only 
in  degree,  he  is  not  guilty  of  negligence  as  a  matter  of  law  in  failing 
to  take  the  least  dangerous  one.**  If  he  does  not  know  of  the  defect 
and  takes  a  direct  route  to  his  destination,  he  cannot  be  held  to  be 
guilty  of  negligence  in  not  taking  another  one.**  Whether  one 
injured  by  a  defect  or  obstruction  in  a  highway  was  gnilty  of  negli- 
gence in  not  taking  another  way  instead  of  the  one  he  did'^take  is 
generally  a  question  for  the  jury.*  I 

390.  Diversion  of  Attention  or  Momentary  Forgetfalnes8.--Gen- 
erally,  the  fact  that  the  traveler's  attention  was  diverted  from  tb^ 
surface  of  the  way  at  the  moment  when  he  encountered  a  defect  or, 
obstruction  therein  will  not  establish  negligence  on  his  part  as  a 

Am.  Rep.  202;  Slaughter  v.  Hunting-  28  Ey.  L.  Rep.  492,  2  LJl.A.(N.S.) 

ton,  64  W.  Va.  237,  61  S.  £.  155,  16  481;   Erie  v.  Scfawiogle,  22  Pa.   St 

L.R.A.(N.S.)  459.  384,  60  Am.  Dee.  87. 

Note:  21  L.R.A.(N.S.)  655.  Notes:  17  L.R.A.(N.S.)   201,  202; 

13.  Brucker  v.  Covington,  69  Ind.  21  L.R.A.(N.S.)  661;  48  L.R.A.(N.S.) 
33,  35  Am.  Rep.  202.  638. 

14.  Fox  V.  Sackett,  10  AUen  (Mass.)  17.  Notes:  21  Ii.R.A.(N.S.)  660  el 
535,  87  Am.  Dec.  682.  seq.;  48  L.R.A.(N.S.)  638,  639.          i 

15.  Gibson  v.  Denison,  153  la.  320,  18.  Missouri,  ete.,  Tel.  Co.  v.  Van- 
133  N.  W.  712,  38  L.R.A.(N.S.)  644;  dervort,  71  Kan.  101,  79  Pac.  1068,  6 
Pittsburgh  So.  R.  Co.  v.  Taylor,  104  Ann.  Gas.  30.  , 
Pa.  St.  306,  49  Am.  Rep.  580;  Shriver  Note:  103  A.  S.  R.  278.  • 
V.  Marion  County,  66  W.  Va.  686,  66  19.  Altoona  v.  Lotz,  114  Pa.  St 
8.  E.  1062,  26  L.R.A.(N.S.)  377.  238,  7  Atl.  240,  60  Am.  Rep.  346; 

Notes:    17    L.R.A.(N.S.)    202;    21  Evans  v.  Philadelphia,  205  Pa.  St.  10^ 

L.R.A.(N.S.)    659;    48   L.R.A.(N.S.)  54  Atl.  775,  97  A.  8.  R.  73iJ. 

638;  6  Ann.  Cas.  32.  20.  Note:  21  L.RJl.(N.S;)  660. 

16.  Covington  v.  Lee,  89  S.  W.  493,  1.  See  infra,  par.  434. 
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matter  of  law,  though  he  iriight  otherwise  have  observed  it,*  as,'  for 
example,  where  his  attention  is  diverted  by  an  attempt  to  reach  a 
street  car,*  or  to  avoid  an  opproaching  car>  Nor,  as  a  rule,  is  it 
deemed  to  be  negligence  as  a  matter  of  law  for  a  person  who  has 
knowledge  of  a  defect  not  to  remember  it  at  all  times  and  under 
all  circumstances,^  and  he  is  not  necessarily  prievented  from  recov^ 
ering  because  he  is  not  Uiinking  about  it  or  has  momentarily  for- 
gotten it  at  the  time  when  the  injury  occurs,^  though  the  fact  of 
such  forgetfulness  may  properly  be  considered  on  the  question  of 
bb  negligeuoe.^  It  has  been  suid  that  the  same  rule  applies  whether 
his  attention  was  diverted  by  an  external  object  or  by  the  concen- 
tration  of  his  thoughts  upon  some  absorbing  question ;  *  but  there 
is  also  authority  to  the  effect  that  while  momentary  forgetfulness 
or  the  fact  that  the  traveler's  attention  is  attracted  elsewhere,  will 
not  preclude  recovery  if  his  attention  is  called  away  by  anj'  cause 
adequate  to  effect  that  result,  considering  human  nature  in  its  ordi- 
nary aspects,  and  with  regard  to  its  ordinary  susceptibilities,  the 
fact  that  he  momentarily  forgot  the  presence  of  the  defect  or  failed 
to  pay  attention  to  what  he  was  doing  with  nothing  to  distract  his 
attention  from  it,  is  no  excuse  for  his  failure  to  observe  it,  and  that 
no  recovery  can  be  had  under  such  circumstances.*  So  persons  driv- 
ing upon  a  highway  have  no  right  to  be  so  engrossed  in  their  own 
affairs  as  to  become  oblivious  to  their  surroundings,  and  fail  to  use 
reasonable  care  to  observe  and  avoid  obstructions  and  defects  in  the 
sorface  of  the  street  and  the  fact  that  one  is  so  engrossed  is  no 
excuse  for  his  failure  to  avoid  known  defects.^*    It  has  also  been 

2.  Barry  ▼.  T^rkildsen,  72  Cal.  254,  448,  18  N.  E.  217,  9  A.  8.  R.  790; 

13  Pae.  657,  1  A.  S.  R.  55;  Mathews  McQuillan  ▼.  Seattle,  10  Wash.  464, 

V.  Cedar  Rapids,  80  la.  459,  45  N.  W.  aSPac.  U19,  45  A.  S«.R.  7P0;  Blunk- 

SM,  20  A.  S.  R.  436;  Merchanto'  Ice,  enship  v.  King  County,  68  Wash.  84, 

etc.,  Co.  7.  Bai^olL  129  Ky.  60,  110  122  ftc.  61 6,  40  L.R.A.(N.S.)' 182; 

8.  W.  a64, 16  Ann.  Gas.  965  and  note:  Simonds  v.  Bamboo,  93  Wis.  40,  69 

Kelly  T.  Blaekstone,  147  Mass.  448, 18  N.  W.  40,  57  A.  8.  R.  895. 

N.  E.  217,  9  A.  S.  R.  730;  Weisenberg  Notes:  103  A.  S.  R.  278;  17  L.RJt 

V.  Appleton,  26  Wis.  56,  7  Am.  Rep.  (K.S.)  202;  21  LJl.A.(NJ3.)   651  et 

39.  seq. 

Notes:   21    L.R.A.(N.S.)    648;    4S  7.  Jackson  ▼.  Oraoa  Forks,  24  N. 

LRA.(N.S.)  637;  19  Ann.  Cas.  471.  D.   601,  140  N.  W.  718»  45  L.R,A. 

y  Keith  V.  Worcester,  etc.,  R.  Co.,  (N.S.)  75, 

196  Mass.  478,  82  N.  E.  680, 14  L.R A.  Note :  103  A.  S.  R.  278. 

(N.S.)  648.  8.  Merchants'  lee,  etc.,  Co.  v.  Bai^> 

4.  Slater  v.  North  Jersey  St.  R.  Co.,  holt,  129  Kv.  60,  110  S.  W.  364,  16 

75  N.  J.  L.  890,  69  Atl.  163, 15  L.R.A.  Ann.  Cas.  965. 

(N.5.)  840.  9.  Knowille  v.  Cain,  128  Tenn.  250, 

6.  Jackson  t.  Grand.  Forks,  24  N.  159  8.  W.  1084,  Ann.  Cas.  1915B  762 

B.  GOl,  140  N.  W.  718,  45  L.R.A.  and  note,  48  L.R.A.(N.S.)  628. 

{N.S.)  75.  10.  WheiBt  v,  St.  Louis,  179  Mo.  672, 

Note:  13  LJl.A-(N.S.)  1264  et  seq.  78  S.  W.  790^  64  L.R.A.  292, 

6.  Kelly  t.   Blaekstone,  147  Mass. 
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held  that  a  person  perfectly  familiar  with  the  ataation,  and  know- 
ing the  danger,  who  is  injured  while  passing  along  a  sidewalk  on 
a  dark  night  by  falling  into  an  excavation  from  the  side  of  the  walk 
unguarded  by  a  rail,  is  guilty  of  negligence,  and  cannot  recover  if 
he  contributes  to  his  injury  by  making  a  mistake  and  following 
a  false  light  instead  of  the  one  he  is  accustomed  to  follow,  instead 
of  g^uiding  himself  by  the  rail  on  the  opposite  side  of  the  walk.^^ 

391.  Patent  Defects. — ^While  as  already  seen,  it  is  generally  held 
that  persons  traveling  on  a  street  or  highway,  including  those  walk- 
ing on  sidewalks,  have  a  right  to  assume  that  they  are  reasonably 
safe  for  ordinary  travel,  and  are  not  obliged  to  keep  their  eyes  con- 
tinuously on  the  way,^*  yet  there  are  numerous  decisions  to  the  effect 
that  such  persons  must  be  observant  of  how  and  where  they  are  going 
so  as  to  avoid  dangers  which  ordinary  prudence  would  disclose." 
They  must  use  their  senses,  and  cannot  c1op«3  their  'eyes  to  patent 
defects  and  dangers,  and  walk  blindly  and  heedlessly  into  them,^^ 
nor  recover  for  injuries  due  to  open  and  apparent  defects  or  obstruc- 
tions which  their  observation,  prudently  exercised,  ought  to  have 
detected  and  avoided.^*  Thus  it  has  been  held  that  a  pedestrian  is 
guilty  of  such  negligence  as  will  preclude  a  recovery  if  he  stumbles 
over  an  inequality  ^*  or  a  grating  *'  or  other  defect  in  a  sidewalk,^* 
or  slips  and  falls  on  an  accumulation  of  ice  and  snow,^*  or  falls 
through  a  hole  in  a  bridge,  where  the  accident  occurs  in  the  day* 
time,  and  there  is  nothing  to  prevent  him  from  seeing  the  obstruc- 
tion or  defect.** 

392.  Persons  under  Disability  Generally. — ^It  is  not,  under  all  cir- 
cumstances, negligence  for  a  blind  person  to  walk  unattended  upon 

11.  Church  V.  Howard-  City,  111  County  Court,  66  W.  Va.  685,  66  8. 
Mich.  298,  69  N.  W.  651,  66  A.  S.  R.  E.  1062,  26  L.R.A.(N.R.)  377. 

396.  16.  Kennedy   v.    Philadelphia,   220 

12.  See  supra,  par.  386.  Pa.  St.  273,  69  AtL  748,  17  L.R.A. 

13.  Kennedy    v.    Philadelphia,   220    (N.S.)  194. 

Pa.  St.  273,  69  AtL  748,  17  L.R.A.  17.  Raymond    v.    Lowell,    6    Cush. 

(N.S.)    194;   Lerner  v.   Philadelphia,  (Mass.)  524,  53  Am.  Dec.  57. 

221  Pa.  St.  294,  70  AU.  765,  21  L.R.A.  18.  Lerner  v.  Philadelphia,  221  Pa. 

(N.S.)  614  and  note.  St.  296,  70  AtL  755,  21  L.R.A.(N.S.) 

14.  Chicago  v.  McLean,  133  IlL  148,  014  and  note. 

24  N.  E.  527,  8  L.R.A.  765;;  Earl  v.       19.  Quincy  v.  Barker,  81  HL  300, 

Dlask,  126  la.  361,  102  N.  W.  140,  25  Am.  Rep.  278;  Hausmann  v.  Madi- 

106   A.    S.    R.    361;   McCormack    v.  son,  85  Wis.  187,  55  N.  W.  167,  39 

Robin,  126  La.  594,  52  So.  779,  139  A.  S.  R.  834,  21  L.R.A.  263  and  note. 
A.   S.  R.  549;  Daniels  v.  Randolph       20.  Achtenhagen  v.  Watertown,  18 

County  Court,  69  W.  Va.  676,  72  S.  Wis.  331,  80  Am.  Dec.  769,  criticised 

E.  782,  37  L.R.A.(N.S.)  1158.  and  questioned  in  Barstow  v.  Berlin, 

15.  Slaughter  v.  Huntington,  64  W.  34  Wis.  357,  on  the  ground  that  the 
Va.  237,  61  S.  E.  155, 16  L.R.A, (N.S.)  circumstances  of  the  accident  may  pre- 
459    and    note;    Shriver    v*    Marion  sent  a  question  of  fact  for  the  jury. 
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a  public  street.^  Nor  will  the  fact  that  one  has  defective  eyesight,' 
or  is  lame  or  a  cripple,  necessarily  preclude  him  from  recovering  for 
injuries  sustained  by  reason  of  defects  or  obstructions  in  a  street  or 
highway.'  The  fact  that  one  is  subject  to  vertigo  does  not  preclude 
him  from  walking  on  the  sidewalk,  and  if  he  is  seized  with  an  attack 
while  so  walking  and  staggers  against  an  obstruction  negligently 
placed  upon  the  walk,  a  fall  upon  which  causes  his  death,  this  will 
not  relieve  from  liability  the  one  responsible  for  the  obstruction.* 
Nor  is  the  liability  of  a  city  for  an  injury  to  a  woman  by  an  obstruc- 
tion or  defect  in  a  street,  and  its  duty  to  keep  its  streets  in  such 
repair  that  they  will  be  reasonably  safe  to  travel  over,  affected  by 
the  fact  that  her  physical  condition  was  such  as  to  render  her  more 
susceptible  to  injury  than  are  people  generally .•  So  it  has  been  held 
that  the  fact  that  a  traveler  faints  while  driving  on  a  highway  does 
not  make  him  guilty  of  contributory  negligence,  where  he  has  not 
fainted  before  for  many  years,  and'  then  from  loss  of  blood,  since 
he  was  not  bounS  in  the  exercise  of  ordinary  prudence  to  anticipate 
such  a  condition.®  Some  courts  have  expressed  themselves  to  the 
effect  that  persons  who  are  lame,'  or  who  are  blind  or  have  defective 
eyesight,  are  required  to  use  greater  care  for  their  own  safety  than 
able  bodied  persons  would  be  required  to  use.*  Others,  however,  hold 
that  there  is  no  higher  or  different  standard  of  care  for  one  who  is 
aged,  feeble,  blind,  halt,  deaf,  or  otherwise  impaired  in  capacity, 
than  for  one  young  and  in  perfect  mental  and  physical  condition,* 
and  that  one  suffering  from  infirmities  or  physical  defects  is  only 
bound  to  use  ordinary  care  to  avoid  accidents,*^  but  that  in  deter- 
mining what  is  ordinary  care  the  jury  must  consider  his  infirmities,*^ 

1.  Neff  V.  Wellesley,  148  Mass.  487,  296,  142  N.  W.  957,  48  L.R.A.(N.S.) 
20  N.  E.  Ill,  2  L.R.A.  500.  141. 

Notes:  103  A.  S.  R.  276;  14  L.R.A.       7.  Harden    v.   Jackson,   137   Mich. 
(N.S.)  648  et  seq.  271,  100  N.  W.  389,  66  L.R.A.  988. 

2.  Rock   V.   American   Constr.   Co.,       Notes:   17  L.R.A.(N.S.)    202,  203; 
120  La.  831,  45  So.  741,  14  L.R.A.  20  L.R.A.(N.S.)  740. 

(N.S.)  663;  McCormack  v.  Robin,  126  8.  Notes:   14  L.R.A.(N.S.)    648   et 

La.  594,  52  So.  779,  139   A.   S.  R.  seq.;  21  L.R.A.(N.S.)  627. 

549;  Keith  v.  Worcester,  etc.,  R.  Co.,  9.  Keith  v.  Worcester,  etc.,  R.  Co., 

196  Mass.  478,  82  N.  E.  680,  14  L.R.A.  1*J6  Mass.  478,  82  N.  B.  680, 14  L.R.A. 

(N.S.)   648  and  note;  Rcqua  v.  Ro-  (N.S.)  648  and  note. 

Chester,  45  N.  Y.  129,  6  Am.  Rep.  52.  Notes:  103  A.  S.  R.  276;  21  L.R.A. 

Notes:  14  L.R.A.(N.S.)  648  et  seq.;  (N.S.)  627;  48  L.R.A. (N.S.)  631,  632. 

17  L.R.A.(N.S.)  202;20L.R.A.(N.S.)  10.  Neff    v.    Wellesley,    148    Mass. 

749;  21  L.R.A.(N.S.)  627.  487,  20  N.  E.  Ill,  2  L.R.A.  500;  Keith 

3.  Notes:  20  L.R.A.(N.S.)  749;  48  v.  Worcester,  etc.,  R.  Co.,  196  Mass. 
L.R.A.(N.S.)  631,  632.  478,  82  N.  E.  680,  14  L.R.A.(N.S.) 

4.  Woodson  v.  Metropolitan  St.  R.  648  and  note. 

Co.,  224  Mo.  685,  123  S.  W.  820,  20  Notes:  103  A.  S.  R.  276;  48  L.R.A. 
Ann.  Cas.  1039,  30  L.R.A. (N.S.)  931.    (N.S.)   631,  632. 

6.  Note:  20  L.R.A.(N.S.)  749.  11.  Neff    v.    Wellesley,    148    Mass. 

e.  McGee  v.  Jones  County,  161  la.   487,  20  N.  E.  Ill,  2  L.R.A.  500 :  Keith 
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and  all  the  circnmstanoes  which  bear  apon  the  question  as  to  what 
care  was  reasonably  necessary  to  insure  his  safety.^' 

393.  IntQxicated  Persons. — A  municipal  corporation  is  not  relieved 
from  liability  for  injury  resulting  from  a  defective  street  by  the  mere 
fact  that  the  injured  person  was  intoxicated  at  the  time  of  the  acci^ 
dent/'  if  it  is  shown  that  he  used  ordinary  care  and  prudence  not- 
withstanding such  intoxication.**  On  the  other  hand  it  is  well  settled 
that  intoxication  does  not  relieve  one  from  the  duty  of  exercising 
ordinary  care,**  and  that  an  intoxicated  person  cannot  recover  if  his 
injury  was  due  to  the  fact  that  his  condition  was  such  that  it  pre- 
vented him  from  using  the  care  to  protect  himself  from  harm  that 
an  ordinarily  prudent  person  would  have  exercised  under  the  same 
circumstances  if  sober.*^  Intoxication  may  be  evidence  of  lack  of 
ordinary  care,*'  though  not  conclusive  proof  of  it.*' 

394.  Children. — While  the  contributory  negligence  of  a  child  is 
to  be  determined  by  the  same  general  principles  of  law  as  are  appli- 
cable in  the  case  of  an  adult,  it  is  generally  conceded  that  the  child 
should  not  be  held  to  as  high  a  degree  of  care  and  responsibility,*' 
and  he  will  be  required  to  exercise  only  that  degree  of  care  and  atten- 
tion which  may  fairly  and  reasonably  be  expected  from  a  child  of 
his  age  and  capacity.'^  The  fact  that  a  child  is  rolling  a  hoop  while 
traveling  on  a  sidewalk  is  not  per  se  negligence,  although  tliat  fact 
may  be  considered  by  the  jury  on  the  question  of  negligence.* 

395.  Firemen  and  Policemen. — Firemen  proceeding  to  a  fire  are 
not  required  to  exercise  that  degree  of  care  and  caution  in  driving 
along  a  public  street  required  of  a  common  traveler  proceeding  at  an 
ordinary  gait.*    It  is  generally  held  t)iat  statutes  and  ordinances  regur 

▼.  Worcester,  etc.,  R.  Co.,  196  Mass.  72  Am.  Dee.  747;  Reed  ▼.  Madison,  83 

478,  82  N.  E.  680,  14  L.R.A.(N.S.)  Wis.  171,  53  N.  W.  647,  17  L.R.A. 

648  and  note.  733,   overruled   on   another  point   by 

Notes:  103  A,  S.  R.  276;  21  L.R.A.  McKeague  v.  Green  Bay,  106  Wis.  577, 

(N.S.)  627,  82  N.  W.  708. 

12.  Neff  V.  Wellesley  148  Mass.  20.  Kerr  v.  Forgue,  64  HI.  482,  6 
487,  20  N.  £.  Ill,  2  L.R.A.  500.  And  Am.  Rep.  146;  Beaudin  v.  Bay  City, 
see  supra,  par.  244.  13(5  Mich.  333,  99  N.  W.  285,  4  Ann. 

13.  Covington  v.  Lee,  89  S.  W.  493,  Cas.  248. 

28  Ky.  L.  Rep.  492,  2  L.R.A.(N.S.)  Notes:  21  L.R.A.(N,S.)  624  et  seq.; 

481  and  note.  1  British  Rul.  Cas.  811,  812. 

Note:  21  L.R.A.(N.S.)  626,  627.  And  see  supra,  par.  244.    And  see 

14.  Note:  13  L.R.A.(N.S.)   1267.  generally,  Negligencb. 

15.  Note:  48  L.R.A.(N.S.)   631.  1.  Reed  v.  Madison,  83  Wis.  171,  53 

16.  Covington  v.  Lee,  89  S.  W.  493,  N.  W.  547,  17  L.R.A.  733,  overruled 
28  Ky.  L.  Rep.  492,  2  L.R.A.(N.S.)  on  another  point  by  McKeague  v. 
481  and  note;  21  L.R.A.(N.S.)  626,  Green  Bay,  106  Wis.  677,  82  N.  W. 
627.  708.    And  see  supra,  par.  303,  305. 

17.  Notes:  2  L.R.A.(N.S.)  481;  13  2.  Kansas  City  v.  McDonald,  60 
L.R.A.(N.S.)  1267.  Kan.  481,  57  Pac.  123,  45  L.R.A.  429; 

18.  Note:  2  L.R.A.(N.S.)  48L  Coots  v.  Detroit,  75  Mich.  628,  43  N. 

19.  Ranch  v.  Lk>yd,  31  Pa.  8t.  358,  W.  17,  5  L.E.A.  315. 
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lating  the  speed  at  which  horses  may  be  driven  do  not  apply  to  them/ 
and  that  a  violation  of  their  provisions  under  such  circumstances 
does  not  constitute  contributory  negligence.^  Firemen  are  never- 
theless bound  in  driving  to  exercise  the  care  which  a  prudent  person 
would  ordinarily  exercise  under  similar  circumstances,^  and  it  has 
been  held  that  the  driver  of  a  fire  engine  who  is  injured  while  racing 
with  another  engine,  or  while  driving  at  an  immoderate  speed,  in 
violation  of  a  city  ordinance  cannot  recover.*  Rules  of  a  fire  depart- 
ment requiring  its  members  to  drive  in  the  middle  of  the  street  when 
going  to  a  fire  are  made  for  the  safety  of  the  men,  teams,  and  vehicles, 
and  do  not  charge  a  driver  of  a  hook  and  ladder  truck  with  the  use 
of  any  greater  care  and  precaution  for  his  safety  than  if  the  rules 
did  not  exist.^  Firemen  are  held  to  assume  the  usual  risks  of  an 
employment  of  a  dangerous  character,*  but  not  the  risks  of  the  inse- 
curity of  streets  resulting  from  the  culpable  negligence  of  ihe  munic- 
ipality.* Thus  a  fireman  does  not  assume  as  a  risk  of  his  employ- 
ment the  danger  from  a  defect  in  a  street  consisting  of  a  hole  from 
which  a  worn-out  paving  block  had  been  removed,  which  the  board 
of  public  worksy  with  notice  thereof,  has  neglected  to  repair,^*  or  the 
danger  resulting  from'the  presence  of  a  vehicle  stored  in  the  street.^^ 
It  has  been  held  that  a  policeman  does  not  assume  the  risks  incident 
to  defective  sidewalks  and  highways,^^  nor  will  it  be  presumed  that 
he  had  the  same  or  equal  knowledge  of  a  defect  that  the  municipality 
had  in  the  face  of  his  testintony  that  he  did  not  know  of  it.^*  lie 
does,  however,  assurpe  the  ordinaiy  risks  incident  to  his  business,  and 
it  has  accordingly  been  declared  that  a  policeman  whose  leg  is  broken 
while  in  a  struggle  with  a  person  undex  arresti  by  catching  his  toe 
or  the  side  of  his  foot  in  a  hole  in  a  sidewalk,  over  which  persons 
would  pass  without  danger  when  walking,  cannot  recover  against 
U^e  city  on  account  of  the  defect^  in  the  walk,  since  the  risk  of  such 
an  injury  is  one  which  he  assumes,  apd  the  struggle,  rather  than  the 
defect^  is  the  proximate  cause  of  the  injury,^^ 

s 

5.  Sec  supra,  par.  235.  9.  Farley  v.  New  York,  152  N.  Y. 
4.  Kansas    City    v.    McDonald,    60  222,  46  N.  E.  506,  57"  A.  S.  R.  511:  . 

Kan.  481,  57  Pac.  123,  45  L.R.A.  429;  Note:  20  L.R.A.(N.S.)  748. 

Parley  v.  New  York,  162  N.  Y.  222,  10.  Coots  v.  Detroit,  75  Mich.  628, 

46  N.  E.  606,  57  A.  S.  R.  511.  43  N.  W.  17,  6  L.R.A.  815. 

Note:  18  Ann.  Cas.  509.  11.  Farley  v.  New  York,  162  N.  Y. 

6.  Farley  v.  New  York,  152  N.  Y.  222,  46  N.  E.  506,  67  A.  S.  R.  5.1L 
222,  46  N.  E.  506,  57  A.  S.  R.  611.  12.  Galveston   v.  Hemmis,  72  Tex; 

Notes:   42  L.R.A. (N.S.)    1036;   21  558,  11  S.  W.  29,  13  A.  S.  R.  828. 
•L.R.A.(N.S.)  630.  Note:  20  L.R.A.(N.8.)  748. 

6.  Note:  42  L.R.A.(N.S.)  1036.  13.  Galveston  v.  Hemmis,  72  Tex, 

7.  Kansas    City   v.    McDonald,    60  558,  11  S.  W.  29,  13  A.  S.  R.  828. 
Kan.  481,  57  Pac.  123,  45  L.R.A.  429.       14.  Childrey  v.  Huntington,  34  W. 

8.  See     generaUy,     Mastbb     and  Va.  457,  12  S.  E.  536,  11  L.R.A.  313. 
Bebvakt. 
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396.  Imputed  N^ligence. — Some  courts  bold  that  where  one 
accepts  the  invitation  of  another  to  ride  in  his  carriage,  thereby  becom- 
ing in  effect  his  comparatively  passive  guest,  without  any  authority 
tp  direct  or  control  the  conduct  or  movements  of  the  driver,  or  with- 
out reason  to  suspect  his  prudence  or  competency  to  drive  in  a  care* 
ful  and  skilful  manner,  the  want  of  care  of  the  latter  wUl  not  be 
imputed  to  the  former,  so  as  to  deprive  him  of  the  right  to  compen- 
sation from  one  whose  neglect  of  duty  has  resulted  in  his  injury.^* 
And  this  has  been  held  to  be  especially  true  of  a  journey  undertaken 
by  a  husband  and  wife,  where  he  assumes  to  drive,  and  is  allowed 
the  responsible  management  of  the  journey,  in  accordance  with  the 
almost  universal  custom  of  mankind.  Thus,  it  has  been  held  that  a 
husband's  negligence,  while  driving  in  a  vehicle,  over  a  defective 
highway,  with  his  wife,  is  not  imputable  to  her  in  bar  of  an  action 
for  damages  brought  by  her  against  the  township  permitting  such 
defects,  although  the  journey  was  taken  at  her  solicitation,  if  it  is 
not  shown  that  he  was  under  her  direction  and  control  at  the  time.^* 
The  injured  party  is  liable,  however,  if  he  joined  with  the  driver  in 
running  the  risk.^^  Some  courts,  however,  hold  that  when  a  peison 
enters  a  private  conveyance  with  another,  to  ride  with  him,  he  makes 
such  conveyance,  for  the  time  being,  his  own,  and  assumes  the  risk 
of  the  skill  and  care  of  the  person  driving  it,  thereby  making  him 
his  agent  for  that  purpose;  and  the  contributory  negligence  of  the 
driver  is  imputable  to  him,  so  as  to  prevent  a  recovery  by  him  in  an 
action  against  a  city  for  an  injury  alleged  to  have  been  caused  by 
a  dangerous  obstruction  in  a  traveled  street.^^  And  it  has  also  been 
held  that  under  such  circumstances  the  injury  is  not  caused  by  the 
defect  in  the  highway  within  the  meaning  of  a  penal  statute  imposing 
liability  on  towns  for  injuries  caused  by  defects.**  One  who  receives 
an  injury  by  voluntarily  leaving  a  highway  through  necessity  cannot 
be  barred  of  his  recovery  by  the  negligence  of  one  who  does  not 
sustain  such  relation  to  him  as  would  make  his  want  of  care  imputable 
to  plaintiff.'®  A  full  discussion  of  the  doctrine  of  imputed  negli- 
gence will  be  found  elsewhere  in  this  work.* 

16.  Albion  y.  Hetrick,  90  lod.  545,  87  Pae.  1048,  122  A.  8.  R.  881,  13 

46   Am.   Rep.   230;    Knightstown    v.  Ann.  Cas.  280,  8  L.R.A.(N.S.)   636; 

Musgrove,  116  Ind.  121,  18  N.  E.  452,  Prideauz  v.  Mineral  Point,  43  Wis. 

9  A.  6.  R.  827  ;*  Reading  Tp.  v.  Telf er,  613,  28  Am.  Rep.  658  and  note. 

67  Kan.  798,  48  Pac  134,  57  A.  S.  R.  Note:  21  L.R.A.(N.S.)  671,  672. 

355.  19.  Bartram   v.   Sharon,   71   Conn. 

Note:  21  L.R.A.(N.S.)  672,  673.  686,  43  AU.  143,  71  A.  S.  R.  225,  46 

16.  Reading  Tp.  v.  Telfer,  67  Kan.  L.R.A.  144. 

798,  48  Pac.  134,  57  A.  S.  R.  355.  20.  Qlidden  v.  Reading,  38  Vt.  62, 

17.  Cieseent  v.  Anderson,  114  Pa.  88  Am.  Dec  639. 
St.  643,  8  AtL  379,  60  Am.  Rep.  367.       1.  See  Nsoligkngb. 

IS.  Nelson  v.  Spokane,  45  Wash.  31, 
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Notice  of  Injury 

397.  In  General. — Statutes  and  municipal  charters  frequently 
require  persona  injured  upon  streets  or  highways  to  give  notice  of 
that  fact  to  the  municipality  as  a  condition  precedent  to  the  right 
to  recover  damages  therefor,*  and  such  provisions  are  generally  held 
to  be  constitutional,*  for  the  reason  that  the  liability  of  the  munic- 
ipality is  purely  statutory  and  may  be  limited  or  qualified  by  the 
legislature  in  such  manner  as  it  sees  fit.*  It  has  been  held  that 
such  requirements  do  not  violate  the  fourteenth  amendment  to  the 
federal  constitution,  nor  a  provision  of  a  state  constitution  prohibit- 
ing the  granting  of  special  privileges,*  nor  a  provision  that  every 
person  is  entitled  to  a  remedy  for  injuries  or  wrongs  received  by 
him,*  and  that  they  are  not  an  unconstitutional  discrimination  in 
favor  of  municipalities.'  Some  provisions  of  this  nature  have,  how- 
ever, been  held  to  be  unconstitutional  as  being  unreasonable,  or  as 
depriving  one  of  his  property  without  due  process  of  law.®  The 
statutes  of  some  states  provide  that  actions  founded  on  injuries  to 
the  person,  on  account  of  defective  roads,  bridges,  streets  or  sidewalks, 

2.  Canningham  v.  Denver,  23  Colo.  Ann.  Cas.  994  et  seq. 
18,  45  Pac.  296,  58  A.  S.  R.  212;  Dia-       In  Kelley  v.  Madison,  43  Wis.  638, 

mond  Rubber   Co.   v.   Harryman,  41  28  Am.  Rep.  576,  it  was  held  that  a 

Colo.   415,   92   Pac.   922,   15   L.B.A.  provision  in  a  municipal  charter  that 

(N.S.)   775;  Touhey  v.  Decatur,  175  no  action  should  be  maintained  against 

Ind.  98,  93  N.  E.  540,  32  L.R.A.(N.S.)  the  city  ''upon  any  claim  or  demand,'' 

350;  Milton  v.  Bangor  R.  &  E.  Co.,  until  it  should  first  have  been  preaent- 

103  Me.  218,  68  Atl.  826,  125  A.  S.  ed  to  the  common  council  for  allowance 

R.  293, 15  L.R.A.(N.S.)  203;  Spear  v.  did  not  include  actions  for  personal 

Westbrook,  104  Me.  496,  72  Atl.  311,  torts. 

20  L.R.A.(N.S.)  804  and  note;  Hayes      3.  Cunningham  v.  Denver,  23  Colo. 

V.  Hyde  Park,  153  Mass.  514,  27  N.  18,  45  Pac.  356,  58  A.   S.  R.  212; 

E.  522,  12  L.R. A.  249 ;  Bowes  v.  Bos-  Touhey  v.  Decatur,  175  Ind.  98,  93  N. 

ton,  155  Mass.  344,  29  N.  E.  633,  15  E.  540,  32  L.R.A.(N.S.)   350;  Tonn 

L.R.A.  365 ;  Tonn  v.  Helena,  42  Mont.  v.  Helena,  42  Mont.  127,  111  Pac.  716, 

127,  111  Pac.  715,  36  L.R.A.(N.S.)  36  L.R.A.(N.S.)  1136  and  note. 
1136;  Baldwin  v.  Aberdeen,  23  S.  D.      Notes:  20  L.R.A.(N.S.)  757;  Amu 

636,  123  N.  W.  80,  26  L.R.A.(N.S.)  Cas.  1913D  1309,  1310. 
116;  Mackay  v.  Salt  Lake  City,  29       4.  Touhey  v.  Decatur,  175  Ind.  98, 

Utah  247,  81  Pac.  81,  4  Ann.  Cas.  93  N.  E.  540,  32  L.R.A.(N.S.)   350; 

824   and   note;    Hase   ▼.   Seattle,   51  Winter  v.  Niagara  Falls,  190  N.  Y. 

Wash.  174,  *98  Pac  370,  20  L.R.A.  198,  82  N.  E.  1101,  123  A.  S.  R.  540, 

(N.S.)  938;  Salladay  V.  Dodgeville,  85  13   Ann.    Cas.   486.    And  see   supra, 

Wis.  318,  55  N.  W.  696,  20  L.R.A.  par.  258  et  seq. 

541;   Garske  v.  Ridgeville,  123  Wis.       5.  Touhey  v.  Decatur,  175  Ind.  98, 

503,  102  N.  W.  22,  3  Ann.  Cas.  747;  93  N.  E.  540,  32  L.R.A.(N.S.)  350. 
Hay  V.  Baraboo,  127  Wis.  1,  105  N.      Notes:  36  L.R.A.(N.S.)  1136;  Ann. 

W.  654,  115  A.  S.  R.  977,  3  LJt.A.  Cas.  1913D  1309. 
(N.S.)  84.  6.  Note:  36  L.RJl.(N.S.)  1136. 

Notes:  10  L.R.A.  476,  477,  739;  15      7.  Tonn  v.  Helena,  42  Mont.  127, 

L.R.A.  367;  13  L.R.A.(N.S.)  1228  et  111  Pac.  715,  36  L.R.A.(N.S.)  1136. 
•eq.;  20  L.R.A.(N.S.)  767  et  seq.;  18       8.  Note:  36  L.R.A.(N.S.)  1136. 
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must  be  begun  within  a  limited  time  unless  written  notice  specifying 
the  time,  place  and  circumstances  of  the  injury  shall  have  been  served 
on  the  county  or  municipal  corporation  sought  to  be  charged  within 
a  specified  time  from  the  happening  of  the  injury.*  The  purpose 
of  requiring  notice  of  this  character  is  to  advise  the  municipality 
of  the  facts,  that  it  may  investigate  and  ascertain  what  may  have 
happened  when  these  are  fresh  in  mind,**  and  to  enable  it  to  settle 
the  claim  and  avoid  the  expense  of  litigation,  if  investigation  dis- 
closes a  legal  liability  on  its  part,**  or  to  better  prepare  its  defense, 
if  not  liable.*-  The  matter  of  notice  to  the  municipality  cannot, 
however,  affect  in  any  way  the  liability  of  third  persons  who  are 
sought  to  be  held  jointly  liable  with  it  for  the  injury,  and  the  fact 
that  certain  injuries  are  not  specified  in  the  notice  given  will  not 
prevent  a  recovery  therefrom  as  against  them.*'  In  accordance  with 
the  generally  accepted  view  that  statutes  of  the  kind  now  under  con- 
sideration should  be  liberally  construed,**  it  has  been  held  tliat  the 
term  any  defect  in  a  sidewalk  as  used  in  a  statute  requiring  notice 
of  injuries  received  by  reason  of  such  a  defect,  includes,  any  and 
every  defect,  deficiency,  or  obstruction  which  would  interfere  with 
the  proper  use  of  the  walk,  and  that  the  statute  therefore  applies 
in  a  case  of  injury  by  a  walk  defective  because  of  an  uneven  accumu- 
lation of  snow  and  ice  thereon.**  Under  the  general  rule  of  construc- 
tion that  a  statute  should  have  a  prospective  operation  only  unless 
the  intention  of  the  legislature  to  the  contrary  is  clearly  shown,  it 
has  been  held  that  a  statute  requiring  notice  to  be  given  to  a  munic- 
ipal corporation  before  the  suit  is  brought,  to  hold  it  liable  for  a 
personal  injiury,  does  not  apply  to  a  cause  the  action  upon  which  is 
brought  on  the  very  day  the  statute  goes  into  effect** 

9.  Woods  V.  Lisbon,  138  la.  402,  11.  Tonn  y.  Helena,  42  Mont.  127, 
116  N.  W.  143,  128  A.  S.  R.  208,  16  111  Pac.  715,  36  L.R.A.(N.S.)  1136; 
L.R.A.(N.S.)  886;  Sollenbarger  v.  Mackay  v.  Salt  Lake  City,  29  Utah 
Lineville,  141  la.  203,  119  N.  W.  618,  547,  17  L.R.A.  733,  overruled  on  an- 
18  Ann.  Cas.  991  and  note;  McGee  v.  other  point  by  McReague  y.  Green 
Jones  County,  161  la.  296,  142  N.  W.  Bay,  106  Wis.  577,. 82  N.  W.  708. 
957,  48  L.R.A.(N.S.)  14L  12.  Mackay  v.  Salt  Lake  City,  29 

10.  McGee  v.  Jones  Countv,  161  la.   ^^ah   247,  81   Pac.   81,  4   Ann.   Cas. 
296,  142  N.  W.  957,  48  L.R.A.(N.S.)    ?24;  Ha«e  v.  Seattle,  51  Wash.  174, 
141;  Tonn  v.  Helena,  42  Mont.  127,  ^^  P«^.370»  20  L.R.A. (N.S.)  938. 
Ill  Pac.  715,  36  L.R.A.(N.S.)  1136;       ^^^  7,'*?!^?^  . ,H^^^lr.  9?'  ^'^S?"^: 
Winter  v.  Niagara  Palls,  190  N.  Y.  ?1?'//vr  ^^'^V^t^^'  ^^  ^^^-  ^^'  ^ 

198,  82  N.  E.  1101,  123  A.  S.  R.  540,       ii   Vr^i-' ,    q    *n     ki  w    u    -.^>. 
io    A^      n^^    Ada.    \f    1  o  1*       J^**  Hase  V.  Seattle,  51  Wash,  174- 

J\    r?;.^90-TTt  r'oJ^''«H  ^^^^''\  98  Pac.  370,  20  L.R.A.(N.S.)  938. 

Lake  City,  29  Utah  247,  81  Pac.  81,  4       Note:  18  Ann.  Cas.  995. 

Ann.   Cas.  824;  Hase  v.   Seattle,  51       15.  Tonn  v.  Helena,  42  Mont.  127, 

T^^i\  lit'  o^..^""-  ^^^  ^  }t^t  111  P»«-  715,  36  L.R.A.(N.S.)  1136. 
(N.S.)  938;  Salladay  v.  Dodgeville,  85       16.  Baldwin  v.  Aberdeen,  23  S.  D. 

Wis.  318,  55  N.  W.  696,  20  L.R.A.  636,  123  N.  W.  80,  26  L.R.A.(N.S.) 

641.  116.  • 
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39&  By  Whom  and  When  Given;  Formal  Requisites. — ^The  notice 
is  generally  required  to  be  given  by  the  person  injured  or  by  some 
person  in  his  bebalf.^^  A  notice  given  by  a  husband  for  injuries 
to  his  wife  is  generally  held  to  be  sufficient,^*  nor  does  a  provision 
requiring  the  notice  to  state  that  the  person  injured  will  claim  dam- 
ages for  such  injury  preclude  recovery  by  a  husband  for  consequential 
damages  sustained  by  him  by  reason  of  the  injury  of  his  wife.^* 
The  notice  must  be  given  within  the  time  fixed  by  the  statute,*® 
and  it  has  been  held  that,  the  provision  limiting  the  time  for  pres- 
entation is  a  statute  of  limitations  which  extinguishes  the  right  of 
action  upon  the  expiration  of  the  time  specified.*  The  date  of  receipt 
indorsed  on  the  notice  is  not,  however,  conclusive  but  may  be  shown 
to  be  a  mistake.*  The  notice  must  ordinarily  be  in  writing,'  and 
must  be  addressed  to  the  ofiicial  or  ofiicials  designated  in  the  statute,^ 
usually  the  mayor,  clerk,  city  council,  or  board  of  trustees.'  It  need 
not  be  signed  by  the  person  injured  unless  the  statute  so  requires.' 
The  language  used  in  such  a  notice  will  be  given  its  usual  signifi- 
cance.' It  was  held  in  one  case  that  a  complaint  in  an  action  against 
a  city  for  injuries  to  plaintiff's  daughter  which  states  all  the  facts 
required  to  be  stated  in  such  a  notice  is  a  sufficient  compliance  with 
ihe  statute  for  the  purpose  of  a  subsequent  suit  by  the  child  but  this 
decision  was  not  adhered  to.' 

399.  Specification  of  Time  and  Place  of  Injury.-^The  notice  is 
generally  required  to  state  the  time  when  and  the  place  where  the 

17.  Cunningham  v.  Denver,  23  Colo.  3,  Cunoiogham  v.  Denver.  23  Colo. 
18,  45  Pae.  356,  58  A.  S.  R.  212;  Beed  18,  45  Pae.  356,  58  A.  S.  R.  212 ;  'J'ou- 
V.  Madison,  83  Wis.  171,  53  N.  W.  hey  v.  Decatur,  175  Ind.  98,  93  N.  EL 
547,  17  L.R.A  733,  overruled  on  an-  540,  32  LJl.A.(N.S.)  350;  SoJIen- 
bther  point  by  McEeague  v.  Green  barger  v;  Lineviile,  141  la.  203,  119, 
Bay,  106  Wis.  577,  82  N.  W.  708.  N.  W.  618,  18  Ann.  Cas.  901. 

18.  Note:  13  UR-.^(N.S.)  1233.  Note:  13  L.R.A.(N.S.)  1229  et  scq. 

19.  McDevitt  v.  St.  Paul,  Go  Minn.  4.  Cunningham  v.  Denver,  23  Colo. 
14,  68  N.  W.  178,  33  L.R.A.  UOl.  18,  45  Pae.  356,  58  A.  8.  R.  212. 

20.  Cunningham  v.  Denver.  23  Colo.  5.  Cunningham  v.  Denver,  23  Colo. 
18,  45  Pae  356,  58  A.  S.  R.  212;  Tou-  18,  45  Pae.  356,  58  A.  S.  R.  212;  Tou- 
hey  V.  Decatur,  175  Ind.  08,  93  N.  E.  hey  v.  Decatur,  175  Ind.  98,  93  N.  B. 
640,  32  L.R.A.(N.S.)  350;  Sollen-  540,  32  L.R.A. (N.S.)  350;  Winter  v. 
baiger  v.  Ldneville,  141  la.  203,  119  Niagara  Falls,  190  N.  Y.  198,  82  K. 
N.  W.  618,  18  Ann.  Cas,  991;  McGee  E.  1101,  123  A.  S.  R.  540,  13  Ann. 
r.  Jones  County,  161  la.  290,  142  N.  Cas.  486. 

W.  957,  48  L.R.A.(N.S  )  141;  Hayes  6.  Sollenbarger  ▼.  Lineviile,  141  la. 
T.  Hyde  Park,  153  Mass.  514,  27  N.  203,  119  N.  W.  618, 18  Ann.  Cas.  991, 
B.  522, 12  L.R.A.  249.  Note:  13  L.R.A.(N.S.)  1236. 

Notes:    10    L.R.A.    476,    477;    13       7.  Note:  18  Ann.  Cas.  995. 
IiJt.A.(N.S.)  1230  et  seq.  8.  Reed  v.  Madison,  83  Wis.  171,53 

1.  Hay  V.  Barbahoo,  127  Wis.  1,  N.  W.  547,  17  L.R.A.  733,  overruled 
105  N.  W.  654,  115  A.  S.  R.  977,  3  by  McKeague  v.  Green  Bay,  106  Wis. 
L.R.A.(N.S.)  84.  577,  82  N.  W.  708. 

2.  Hayes  v.  Hyde  Park,  153  Mass. 
614,  27  N.  E.  522, 12  L.K.A.  249. 
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injury  occurred,*  and  to  warrant  a  recovery,  the  evidence  must  show 
that  the  injury  occurred  at  the  place  designated.^^  It  should  point 
out  the  place  of  the  injury  as  directly  and  plainly  as  is  reasonably 
practicable,  having  regard  to  its  character  and  surroundings,**  and 
must  be  sufficiently  definite  in  itself  to  enable  a  person  of  ordinary 
capacity,  with  knowledge  of  the  physical  condition  of  the  streets, 
in  the  exercise  of  reasonable  diligence,  to  locate  it.**  Accordingly 
a  mere  statement  that  the  accident  occurred  on  a  specified  street  is 
generally  regarded  as  insufficient.**  Precise  and  absolute  certainty 
as  to  the  exact  spot  where  the  accident  happened  is  not  required, 
however,**  nor  is  it  necessary  that  a  survey  and  plat  of  the  locality 
be  made.**  Reasonable  certainty  is  sufficient,**  and  the  purpose  of 
the  notice  is  deemed  to  have  been  served  if  it  directs  the  proper 
authorities  to  the  place  of  the  accident,  so  that  they  may  intelli- 
gently investigate  and  pass  on  any  claims  arising  therefrom,  and, 
if  necessary,  prepare  for  the  defense  in  a  suit*^  It  has  been  held 
that  an  inaccurate  description  will  not  vitiate  the  notice  if  the  exact 
place  can  be  ascertained,**  and  there  was  no  intention  on  the  part  of 
the  claimant  to  deceive  or  mislead  the  municipal  authorities.** 

400.  Statement  of  Cause  and  Circumstances  of  Injury. — In  the 
absence  of  a  provision  to  the  contrary,  it  has  been  held  the  notice 
need  not  specify  wherein  the  municipality  was  at  fault,  or  the  causes 
o'f  the  injury  except  as  they  appear  from  the  circumstances  related.**^ 

9.  Cunningham  v.  Denver,  23  Colo.  la.  203,  119  N.  W.  618,  18  Ann.  Cas. 
18,  45  Pac.  356,  58  A.  S.  R.  212 ;  Tou-  991  and  note. 

hey  v.  Decatur,  175  Ind.  98,  93  N.  E.       14.  Sollenbarger    v.    Lineville,    141 

540,    32    L.R.A.(N.S.)    350;    Sollea-  la.  203,  119  N.  W.  618,  18  Ann.  Cas. 

barger  v.  Lineville,  141  la.  203,  110  991  and  note;  O'Brien  v.  St.  Paul,  116 

N.  W.  618,  18  Ann.  Cas.  991;  McGee  Minn.  249,  133  N.  \V.  981,  Ann.  Cas. 

V.  Jones  County,  161  la.  296,  142  N.  1913A  668. 
W.  957,  48  L.R.A.(N.S.)  141;  Bowes       Note:  20  L.R.A.(N.S.)   758. 
▼.  Boston,  155  Mass.  344,  29  N.   IS.       15.  Note:  18  Ann.  Cas.  995. 
633,  15   L.R.A.   365;   O^Brien   v.   St.       16.  Sollenbarger    v.    Lineville,    141 

Paul,  116  Minn.  249,  133  N.  W.  081,  la.  203,  119  N.  W.  618,  18  Ann.  Cas. 

Ann,  Cas.  1913 A  668.  991  and  note;  Salladay  v.  Dodgeville, 

Notes:    10    L.R.A.    476,    477;    13  85  Wis.  318,  55  N.  W.  696,  20  L.R.A. 

L.R.A.(N.S.)  1228  et  seq.;  20  L.R.A.  ^41. 
(N.S.)  758  et  seq.  ^7.  O'Brien  v.  St.  Paul,  116  Minn. 

10.  O'Brien  v.  St.  Paul,  116  Minn.  ^49,  133  N.  W.  981,  Ann.  Cas.  1913 A 
249,  133  N.  W.  981,  Ann.  Cas.  1913A  9Tk?3V2o'tR^^^^^^ 

fi    o  11  J  rk  J       Ml      QIC  Txr-«        18.  Sollenbarger    v.    Lineville,    141 

o.o^'i  M^  w^  Jo«  oaTp  a'  L7  I*^  203,  119  N.  W.  618,  18  Ann.  Cas. 
318,  55  N.  W.  696,  20  L.R.A.  541.        ggj  ^^^  ^^^^ 

12.  Sollenbarger    v.    Lineville,    141       19.  jjotes:  13  L.R.A.(N.S.)  1231  et 
Ta.  203,  119  N.  W.  618,  18  Ann.  Cas.  ggq.;  18  Ann.  Cas.  998. 

991  and  note.  20.  McGee  v.  Jones  County,  161  la. 

Note:  13  L.R.A.(N.S.)  1228  et  seq.  296,  142  N.  W.  957,  48  LJIA.(N.S.) 

13.  Sollenbarger    v.    Lineville,    141   141. 
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In  some  jurisdictioQS,  however,  it  is  required  to  state  the  cause  ^  or 
circumstances  of  the  injury,*  or  how  it  occurred,'  or  to  describe  the 
defect  that  caused  it>  It  has  been  held  that  while  a  mere  state- 
ment that  the  injury  was  caused  by  a  defect  and  obstruction  in  the 
sidewalk  is  not  a  sufficient  compliance  with  a  requirement  that  the 
defect  be  described,  it  is  sufficient  to  state  that  it  was  caused  by 
falling  through  a  defective  sidewalk,  the  location  of  which  is  stated.^ 
And  where  reference  to  a  projecting  handle  is  omitted  from  a  notice 
of  an  accident  caused  by  a  slippery  covering  to  an  excavation  under 
the  sidewalk,  this  does  not  require  the  exclusion  of  evidence  at  the  trial 
that  the  injured  person,  in  falling  because  of  such  slippery  condition, 
caught  his  foot  in  the  handle.*  So  it  has  been  held  that  a  notice 
which  sufiidently  describes  the  place  in  other  respects,  is  not  invalid 
because  it  states  that  the  injury  was  caused  by  loose  stones  when  it 
was  in  fact  caused  by  a  stone  partly  imbedded  in  the  road.' 

401.  SpedficatioAS  as  to  Nature  and  Extent  of  Injury,  Damages 
Claimed  and  Residence  ef  Claimant. — ^Under  some  statutes,  the  nature 
and  extent  of  the  injury  received  must  be  stated,'  and  it  has  been 
held  that  where  the  notice  to  specify  the  injuries  received  is  required., 
the  damages  recoverable  must  be  limited  to  those  growing  out  of 
the  injuries  so  specified.'  It  is  usually  held  that  the  notice  need  not 
specify  the  amount  of  damages  claimed,^'  nor  will  the  injured  party 
be  precluded  from  recovering  the  damages  actually  sustained  because 
it  specified  a  lesser  amount.  ^^  It  has  been  held  that  a  requirement 
that  the  notice  must  state  the  injured  person's  place  of  residence 
for  a  year  past,  is  unreasonable,  und  that  omission  of  such  statement 

1.  Touhey  v.  Decatur,  175  Ind.  98,  6.  Smith  v.  Taooma,  51  Wash.  101/ 
93  N.  E.  540,  32  L.R.A.(N.S.)   350;  98  Pac.  9l,  21  L.R.A.(N.S.)  1018. 
Bowes  V.  Boston,  155  Mass.  344,  29  7.  Salladay  v.  Dodgeville,  85  Wis. 
N.  B.  633,  16  L.R.A.  365.  318,  55  N.  W.  696,  20  L.B.A.  541. 

Notes:    10    L.R.A.    476,    477;    13       8.  Cunningham  v.  Denver,  23  Colo. 

L.R.A.(N.S.)  1228  et  seq.;  20  L.R.A,  18,  45  Pac   356,  58  A.   S.  R.  212; 

(N.S.)  758  et  seq.  Diamond  Rubber  Co.  v.  Harryman,  41 

2.  SoUenbarger  v.  Lineville,  141  Colo.  415,  92  Pac.  922,  15  L.R.A. 
la.  203,  119  N.  W.  618,  18  Ann.  Cas.  (N.S.)  775;  Touhey  v.  Decatur,  176 
991;  McGee  v.  Jones  County,  161  la.  Ind.  98,  93  N.  E.  540,  32  L.R.A.(N.S.) 
296,  142  N.  W.  957,  48  L.It.A.(N.S.)  350;  Spear  v.  Westbrook,  104  Me.  496, 
141.  72  Atl.  311,  20  L.R.A.(N.S.)  804  and 

3.  Cunningham  v.  Denver,  23  Colo.  note. 

18,  45  Pac.  356,  58  A.  S.  R.  212.  Note:  13  L.R.A.(N.S.)  1229  et  seq. 

4.  Hase  v.  Seattle,  61  Wash.  174,  9.  Diamond  Rubber  Co.  v.  Hairy- 
98  Pac.  370,  20  L.R.A.(N.S.)  938;  man,  41  Colo.  415,  92  Pac.  922,  15 
Salladay  v.  Dodgeville,  85  Wis.*  318,  L.R.A. (N.S.)  775;  Woods  v.  LLsbcm, 
55  N.  W.  696,  20  L.R.A.  541.  138  la.  402,  116  N.  W.  143,  128  A. 

Notes:    10    KILA.    476,    477;    13  S.  R.  208, 16  L.R.A.(N.S.)  886. 

L.R.A.(N.S.>  1228  et  seq.;  20  L.R.A.  10.  Note:  4  Ann.  Cas.  827. 

(N.S.)  758  et  seq.  11.  Maokay  v.  Salt  Lake  City,  29 

5.  Hase  v.  Seattle,  51  Wash.  174,  Utah  247,  81  Pac.  81,  4  Ann.  Cas.  824 
98  Pac.  370.  20  L.R.A.(N.S.)  938.  and  note. 
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from  the  notice  will  not  defeat  an  action,**  but  there  is  also  author- 
ity to  the  contrary.** 

402.  Defective  Notices;  Supplementing  Notice  by  Oral  Evidence.— r 
Statutes  in  some  states  provide  that  defects  in  the  description  of  the 
time,  place  or  cause  of  the  accident  will  not  vitiate  the  notice  if  it 
is  shown  that  there  was  no  intention  to  mislead,  and  that  the  party 
entitled  to  notice  was  not  in  fact  misled  thereby.*^  It  has  been 
held  that  such  a  statute  casts  upon  the  plaintiff  the  burden  of  show- 
ing not  only  that  there  was  no  intention  of  misleading  the  defend- 
ant, but  also  that  he  was  not  in  fact  misled,  though  the  latter  fact 
may  often  be  inferred  from  the  circumstances,  without  testimony 
directly  to  the  point.  Even  under  such  a  statute,  however,  a  notice 
stating  that  the  cause  of  an  injury  was  a  pile  of  stones  extending 
into  the  traveled  part  in  such  grotesque  and  unusual  shape  that  they 
constituted  a  nuisance  by  their  liability  to  frighten  horses,  has  been 
declared  not  sufficient  to  sustain  a  claim  that  the  injury  was  caused 
by  a  collision  with  the  pile  of  stones.**  As  a  general  rule  the  notice 
cannot  be  supplemented  by  oral  proof,**  but  some  courts  hold  that 
the  description  of  the  place  as  contained  in  the  notice  may  be  aided 
by  proof  of  conditions  as  they  exist,*^  and  that  inaccuracies  in  this 
regard  may  be  shown  to  have  been  rendered  immaterial  by  other 
matters  such,  as  the  giving  of  further  information  to  the  proper 
officers,**  examination  of  the  exact  spot  by  the  municipal  officers, 
and  the  like,**  and  that  such  facts  may. be  shown  by  parol  evidence 
on  the  trial.** 

403.  Excuses  for  Failure  to  Give  Notice;  Waiver. — It  is  generally 
held  that  if  the  required  notice  is  not  given,  no  recovery  can  be  had, 
although  the  municipal  officers  obtained  full  knowledge  of  all  the 
facts  required  to  be  stated  therein  from  other  sources,  as,  for  example, 
from  newspaper  reports.*  Nor  is  the  giving  of  such  notice  deemed 
to  be  excused  by  reason  of  the  fact  that  the  municipal  officers  had 
notice  of  the  defect.*  Even  mental  or  physical  incapacity  on  the  part 
of  the  injured  person  has  been  held  by  some  courts  to  be  no  excuse,* 

12.  Hase  v.  Seattle,  51  Wash.  174,  991  and  note. 

98  Pac.  370,  20  L.R.A.(N.S.)  938.  18.  Note:  18  Ann.  Cas.  998,  999. 

13.  Note:  20  L.R.A,(N.S.)   938.  19.  SoUenbarger    v.    Lineville,    141 

14.  Garske  v.  Ridgeville,  123  Wis.  la.  203,  119  N.  W.  618,  18  Ann.  Cas. 
503,  102  N.  W.  22,  3  Ann.  Cas.  747.  991  and  note. 

Note:  13  L.R.A.(N.S,)  1232.  20.  Note:  18  Ann.  Cas.  999. 

15.  Bowes  V.  Boston,  155  Mass.  344,  1.  Touhey  v.  Decatur^  175  Ind.  98, 
29  N.  E.  633,  15  L.R.A.  365.  93  N.  E.  540,  32  L.R.A.(N.S.)  350. 

16.  SoUenbarger    v.    Lineville,    141  2.  Tonn  v.  Helena,  42  Mont.  127, 
la.  203,  119  N.  W.  618,  18  Ann.  Cas.  Ill  Pac.  715,  36  L.R.A.(N.S.)  1136. 
991  and  note.  S.  Touhey  v.  Decatar,  175  Ind.  98, 

Note:  13  L.R.A.(N.S.)  1231.  93  N.  E.  540,  32  L.R.A.(N.S.)  35a. 

17.  SoUenbarger    v.    Lineville,    141       Note:  13  Ann.  Cas.  489. 
la.  203,  119  N.  W.  618,  18  Ann.  Cas. 
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but  others  have  adopted  the  contrary  view,*  and  the  statutes  in 
some  states  expressly  excuse  the  giving  of  notice  within  the  speci* 
lied  time  under  such  circumstances,  and  allow  a  certain  period  after 
the  removal  of  the  incapacity.*  It  has  been  held,  however,  that  the 
mere  infancy  of  the  claimant  presumably  able  to  cause  a  claim  to 
be  filed,  will  not  suspend  a  charter  provision  requiring  the  presenta- 
tion to  the  common  council  of  all  claims  for  damages  founded  upon 
alleged  negligence  of  the  municipality.*  According  to  some  deci- 
sions the  giving  of  the  required  notice  cannot  be  waived  by  the 
municipality.' 

Pleading  cmd  Prdctice 

404.  Joinder  of  Parties. — ^If  several  persons  join  in  the  creation 
or  continuance  of  a  nuisance  in  a  highway,  their  liability  is  both 
several  and  joint,  and  one  who  is  injured  thereby  may  sue  all  or 
one  of  them  at  his  election.*  Thus,  where  premises  are  leased  with 
a  defective  coal  hole  in  front  of  them  which  is  used  by  the  tenant, 
both  be  and  the  landlord  may  be  joined  in  an  action  by  a  traveler 
injured  thereby.*  Similarly,  persons  playing  ball  in  a  highway  are 
jointly  liable  for  an  injury  done  by  one  of  them  in  accidentally 
striking  a  traveler  with  the  ball  in  the  course  of  the  game.^*  tn 
some  jurisdictious  a  municipality  and  third  persons  may  be  joined 
as  defendants  in  actions  for  injuries  resulting  from  defects  or  obstruc- 
tions in  highways,  where  all  were  charged  with  a  common  duty  to 
the  traveling  public,  and  their  several  acts  of  negligence  contributed 
to  the  injury,  although  there  wasno  concert  of  action  between  them,** 
or  the  injured  party  may  sue  them  separately  at  his  election,**  Under 
this  rule  an  abuttljQg  owner  and  a  municipality  may  be  joined  as 
defendants  in  an  action  for  injuries  sustained  by  reason  of  the  break- 
ing of  a  defective  cover  to  an  opening  leading  into  a  vault  under 
the  sidewalk ;  **  or  where  an  abutting  owner  negligently  suffers  rain- 
water to  be  discharged  from  defective  pipes  on  his  roof,  so  that  it 

4.  Notes:  32  L.R.A.(N.S.)  352,  353;  10.  Vosbnrgh  v.  Moak,  1  Cush. 
36  L.R.A.(N.S.)   1136;  13  Ann.  Cas.    (Mass.)  463,  48  Am.  Dec.  613, 

488.  11.  Peoria  v.  Simpson,  110  HI.  294, 

5.  Notes:  13  L,R.A.(N.S.)  1232  et  51  Am.  Rep.  683;  Fortufeyer  v.  Nar 
8cq.;  32  L.R.A.(N.S.)  350.  tional  Biscuit  Co.,  116  Minn.  158,  138 

6.  Winter  v.  Niagara  Falls,  190  N.  N.  W.  461,  37  L.R.A.(N.S.)  569  and 
Y.  198,  82  N:  B.  1101,  123  A.  S.  R.  note;  Mineral  City  v.  Gilbow,  81  Ohio 
640,  13  Ann.  Cas.  486  and  note.  St.  263,  90  N.  E.  800,  25  L.E.A.(N.S.) 

7.  Touhey  v.  Decatur,  175  Ind.  98,  627. 

93  N.  E*  540,  32  L.R.A.(N.S.)  350.  Note:  20  L.R.A.(N.S.)  762. 

Note:  13  L.R.A.(N,S.)   1229.  12.  Mineral  City  v.  Gilbow,  81  Ohio 

8  Creed  v.  Hartmann,  29  N.  Y.  591,   St.  263^  90  N.  B.  800,  25  L.R.A.(N.S.) 

86  Am.  Dee.  341  and  note.  .627. 

9.  Irvine  v.  Wood,  51  N.  Y.  224, 10       13.  Peoria  v.  Simpson,  110  111.  294, 

Am.  Rep.  603.  51  Am.<  R^.  683. 
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freezes  and  forms  a  dangerous  condition  of  the  sidewalk,  which  the 
municipality  permits  to  remain  for  an  unnecessary  period,  until  a 
passer-by  falls  and  is  injured.^*  Likewise,  a  city,  the  owner  of  a 
building  therein,  and  the  latter's  lessee  may  all  be  joined  as  defend- 
ants in  an  action  for  injuries  sustained  by  stumbling  over  the  hinges 
of  a  cover  to  an  areaway  under  a  sidewalk,  which  was  so  constructed 
as  to  constitute  a  dangerous  obstruction,**  But  to  warrant  a  joinder 
even  under  this  rule  there  must  be  a  common  duty  resting  on  all  of 
the  defendants.  So  a  municipality  and  an  abutting  owner  are  improp- 
erly joined  in  an  action  to  recover  for  injuries  resulting  to  a  traveler 
from  falling  over  a  retaining  wall,  on  the  abutter's  property,  where 
the  allegation  against  the  lot  owner  is  that  he  negligently  maintained 
on  his  premises  a  dangerous  pit,  which  encroached  on  a  sidewalk, 
without  any  barrier  or  other  protection  to  warn  persons  using  the 
sidewalk  or  to  prevent  them  from  falling  into  the  pit,  and  the  alle- 
gation against  the  municipality  is  that  it  wrongfully  permitted  the 
sidewalk  to  be  in  a  dangerous  condition  without  any  such  barrier, 
and  that  at  the  time  of  plaintiff's  injury  it  negligently  allowed  an 
electric  light  near  the  place  of  the  accident  to  be  unlighted,  since 
an  entirely  different  cause  of  action  is  alleged  against  each  defend- 
ant** In  some  jurisdictions  a  joinder  is  not  permitted  unless  there 
has  been  a  concert  of  action  on  the  part  of  the  defendants.*'  Under 
this  rule  a  municipality  and  an  abutting  property  owner  cannot  be 
sued  jointly  to  recover  damages  for  injuries  caused  by  a  defective 
sidewalk,  where  the  primary  duty  of  keeping  the  walk  in  repair 
rests  on  the  owner.*®  Nor  is  there,  a  joint  liability  on  the  part  of 
a  municipality  and  persons  placing  obstructions  in  a  street  for  inju- 
ries sustained  as  a  result  of  such  obstructions.**  A  further  reason 
sometimes  given  for  refusing  to  permit  a  joinder  in  the  latter  case 
18  that  the  duties  of  a  municipality  and  of  a  person  responsible  for 
an  obstruction  are  distinct  and  of  a  different  nature,**  the  liability 
of  the  former  being  statutory  while  that  of  the  latter  existed  at  com- 
mon law.*  Even  where  a  joinder  is  permitted  there  is  a  conflict 
of  authority  as  to  whether  third  persons  whose  negligence  contrib- 

14.  Reedy  v.  St.  Louis  Brewing  18.  Dutton  y.  Lansdowne,  198  Pa. 
Ass'n,  161  Mo.  523,  61  S.  W.  859,  53  St.  563,  48  Atl.  494,  82  A.  B.  R.  814, 
LJR.A.  805.  53  L.R.A.  469. 

15.  Fortmeyer  v.  National  Biscuit  19.  Cleveland  v.  Bangor,  87  Me. 
Co.,  116  Minn.  158,  133  N.  W.  461,  259,  32  Atl.  892,  47  A.  S.  R.  326; 
37  L.B.A.(N.S.)   569.  Wiest  y.   Electric  Traction   Co.,  200 

16.  Mineral  City  v.  Gilbow,  81  Ohio  Pa.  St.  148,  49  Atl.  891,  58  L.R.A. 
St.  263,  90  N.  E.  800,  25  L.R.A.(N.S.)  666;  Bennett  v.  Fifield,  13  R.  L  139, 
627.  43  Am.  Rep.  17. 

17.  AViest  V.  Electric  Traction  Co.,  20.  Wiest  v.  Electric  Traction  Co., 
200  Pa.  St.  148,  48  Atl.  891,  58  L.R.A.  200  Pa.  St.  148,  49  Atl.  891,  68  L.R.A. 
^66.  666. 

Note:  37  L.R.A.(N.S.)  572  et  seq.  1.  Cleveland  v.  Bangor,  87  Me.  259, 

494 


IS  S.  C.  L.  mOHWATS  I  40& 

utefi  to  an  injury  must  be  joined  as  defendants  in  actione  against  a 
city  or  town.^ 

405.  Pleadings  in  General. — The  general  rules  of  pleading  apply 
in  actions  to  recover  for  personal  injuries  received  by  reason  of  defects 
or  obstructions  in  a  street  or  highway.'  As  in  other  cases,  it  must 
be  made  to  appear  from  the  face  of  the  complaint,  either  by  direct 
allegation  or  by  necessary  or  unavoidable  inference  from  the  facts 
stated,  that  there  is  a  primary  legal  right  in  the  plaintiff,  a  primary 
legal  duty  connected  with  such  right  resting  on  the  defendant,  and 
a  breach  of  such  duty.  When  these  allegations  are  supplemented  by 
a  statement  of  the  amount  claimed  and  a  prayer  for  judgment,  which 
are  formal  matters  merely,  a  complete  cause  as  well  as  right  of  action 
is  stated  on  which  the  plaintiff  is  entitled  to  relief  in  accordance  with 
the  rules  of  practice  and  the  substantive  law  relating  to  the  subject- 
matter.^  The  pleading  must  show  that  the  alleged  damage  resulted 
from  the  breach  of  duty  averred.'  Charter  provisions  and  ordinances 
need  not  be  pleaded  unless  a  violation  of  them  is  the  foundation  of 
the  action.'  Moreover,  it  has  been  held  that  if  the  duty  to  keep 
its  streets  in  repair  is  imposed  on  a  municipality  by  its  charter  or 
general  statute,  of  which  the  court  is  bound  to  take  judicial  notice, 
no  averment  in  the  declaration  in  an  action  against  the  city  for  an 
injury  due  to  a  defect  or  obstruction  in  a  street,  as  to  such  obliga* 
lions,  is  necessary.^  A  foitiori,  in  such  a  case  it  is  not  necessary 
to  recite  the  provisions  of  the  statute  imposing  the  duty.'  Since 
the  law  implies  a  duty  not  to  place,  or  cause  to  be  placed,  or  cause 
to  remain,  in  the  public  highway,  a  bomb  or  explosive  capable  of 
inflicting  injury  by  being  exploded,  a  complaint  averring  facts  frofloa 
which  the  law  will  imply  this  duty  is  sufficient.'  An  allegation  ;:«f 
duty  without  stating  the  facts  which  raise  the  duty  is  insufficient, 
and  If  the  facts  stated  do  not  raise  the  duty  alleged,  the  allegation 
of  duty  is  immaterial.^'  It  is  not  essential  in  a  complaint  to  state 
the  particular  locality  of  an  accident.  If  attempted  the  pleader  may 
be  held  to  proof  of  tJbe  locality  as  laid,  but  an  amendment  changing 
the  description  does  not  make  a  new  cause  of  action.^^    Adeclara- 

32  AU.  892,  47  A.  S.  R.  326;  Bennett  D.   601,  140  N.  W.  718,  46  L.R.A. 

V.  Pifield,  13  R.  I.  139,  43  Am.  Rep.    (N.S.)  75. 

17.  7.  Note:  20  L.R.A.(N.S.)  526. 

2.  Notes:  20  L.R.A.(N,S.)  762;  37  -,^^\^™J^'  ^^^^^&^®'  ^  ^*-  ^^'  ^^' 
L.R.A.(N.S.)   671  et  seq.  own         ?i  n     ^.       ^AA  a^     oao 

3.  N  te:  jo  L.R.A.  7^  740.    See  39'so^?;rii?WS.'6^^ 
genemlly.  Pleading.  ^^.S.)  759. 

4.  Soule  V.  Weatherby,  39  Utah  580,  iq.  Hewison    v.    New    Haven,    34 
118  Pao.  833,  Ann.  Cas.  1913E  75.  Conn.  136,  91  Am.  Dec.  718  and  note. 

6.  Montgomery  v.  Gilmer,  33  Ala.       n.  Carlin  v.  Chicago,  262  111.  564, 
116,  70  Am.  Dec.  562.  104  N.  B.  905,  Ann.  Cas.  1916B  213 

6.  Jackson  ▼.  Grand  Forks,  24  K.   and  note. 
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tion  in  case  against  a  town  to  recover  double  damages,  for  an  injnry 
from  a  defect  in  the  highway,  need  not  aver  the  defendant's  neglect 
to  have  been  against  the  form  of  the  statute.^*  But  where  a  civil 
action  by  a  person  injured  may  be  maintained  against  overseers  of 
highways  for  a  penalty  imposed  by  statute  for  not  repairing,  the 
declaration  ought  to  state  specially  the  cause  of  action  arising  under 
the  statute,  and  every  fact  requisite  to  enable  the  court  to  judge 
whether  there  has  been  a  breach  of  duty.  It  is  not  enough  to  state 
generally  that  the  defendant  was  an  overseer  of  highways,  and  wil- 
fully neglected  his  duty,  and  suffered  the  bridge  to  remain  out  of 
repair,  whereby  the  plaintiff's  horse  fell  through  and  broke  his  leg, 
etc.  And  such  declaration  is  not  aided  by  verdict,  for  though  a  title 
defectively  set  out  may  be  cured  by  verdict,  yet  a  verdict  will  not 
cure  a  total  defect  of  title.^'  A  plaintiff  need  not  negative  defenses^ 
and  hence  need  not  aver  that  a  defendant  municipality  had  funds 
with  which  to  make  repairs.^^  A  substituted  complaint  alleging  the 
generally  dangerous  condition  of  a  sidewalk  complained  of,  whereas 
the  original  complaint  had  complained  of  specific  defects  only,  does 
not  plead  a  new  cause  of  action  but  is  merely  an  amplification  of 
the  original  charge.**  An  answer  by  a  town  denying  knowledge  or 
information  as  to  whether  a  road  is  legally  a  highway  is  insufficient, 
as  towns  are  presumed  to  know  which  roads  are  highways.**  A 
municipality  is  not  bound  by  an  admission  in  its  answer  of  an 
allegation  charging  it  with  the  duty  of  maintaining  the  streets  in  a 
safe  and  fit  condition  for  public  usage  and  travel,  since  such  an 
averment  is  at  most  a  mere  conclusion  of  law.*'  An  abutting  owner 
who  relies  on  his  right  to  place  building  materials  in  a  street  as  a 
defense  to  an  action  for  damages  caused  by  a  collision  therewith 
must  allege  facts  showing  a  reasonable  necessity  for  placing  such 
materials  there.** 

406.  Necessity  for  Alleging  Negligence. — ^In  an  action  against  a 
municipality  for  injuries  sustained  by  reason  of  defects  or  obstruct 
tions  in  a  highway  the  complaint  must  state  facts  showing  negligence 
on  the  part  of  the  defendant.**  Where  the  negligence  charged  is 
the  failure  to  maintain  a  guard  or  barrier  along  a  highway  the  pleader 

12.  Reed    v.    Northfleld,    13    Pick.  L.R.A.(N.S.)   886. 

(Mass.)  94,  23  Am.  Dec  662.    As  re-  16.  Note:  13  L.R.A.(N.S.)  1244. 

spects  the  general  necessity  of  all^-  17.  Herndon  v.  Salt  Lake  City,  34 

ing  neghgenee,  see  infra,  par.  406,  407.  Utah  65,  95  Pac.  646,  131  A.  S.  R. 

IS,  Bartlett   v.   Crozier,  17  Johns.  827. 

(N.  Y.)  439,  8  Am.  Dec.  428  and  note.  18.  Wood  v.  Mears,  12  In  J.  515,  74 

14.  Erie  V.  Schwingle,  22  Pa.  St.  Am.  Dec.  222. 

384,  60  Am.  Dec.  87.  19.  Daytona  v.  Edson,  46  Pla.  463^ 

Note:  20  L.R.A.(N.S.)  529,  34  So.  954,  4  Ann.  Gas.  lOOO;  PuDen 

15.  Woods  V.  Lisbon,  138  la.  402,  v.  Butte,  38  Mont.  194,  99  Pac.  290, 
116  N.  W.  143,  128  A.  S,  ^.  208,  16  21  L.RA.(N.S.)  42  and  note. 
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must  show  that  there  was  some  unusual  oondition  or  obvious  danger 
requiring  that  it  be  so  maintained.'^  And  a  complaint  seeking  to 
hold  a  city  liable  for  injuries  caused  by  its  piling  stones  in  a  street 
in  such  a  manner  as  to  be  likely  to  frighten  horses  of  ordinary  gentle- 
ness must  allege  that  they  would  naturally  do  so,  where  the  mere 
placing  of  the  stones  in  the  street  was  not  in  and  of  itself  negligence.* 
If  less  than  the  full  width  of  a  street  is  prepared  for  travel,  and  it 
is  claimed  that  the  space  prepared  is  insufficient,  this  should  be 
alleged  in  the  complaint,  as  one  of  the  grounds  of  negligence,  so 
that  the  city  may  be  prepared  to  meet  it  at  the  trial.*  Ordinarily 
the  defects  claimed  to  have  caused  an  injury  must  be  described.* 
However,  an  allegation  that  a  highway  was  negligently  permitted 
to  become  out  of  repair  to  the  injury  of  plaintiff,  has  been  held 
sufficient  to  cover  a  defect  consisting  of  want  of  suitable  rail  or 
barrier  to  protect  travelers  from  perils  which  would  be  encountered 
immediately  adjacent  to  the  limits  of  the  highway.*  Superfluous 
and  objectionable  matter  in  the  description  of  a  defect  will  not  vitiata 
a  pleading  if  the  identity  of  the  cause  of  action  sufficiently  appears.^ 
407.  Sufficiency  of  Averments  as  to  Negligence. — Ordinarily  neg- 
ligence may  be  charged  in  general  terms,  that  is,  what  was  done 
being  stated^  il  is  sufficient  to  say  that  it  was  negligently  done,  with- 
out stating  the  particular  omission  which  rendered  the  act  negli- 
gent* In  other  words,  if  the  doing  of  certain  acts,  under  certain 
circumstances,  constitutes  negligence,  it  is  sufficient,  after  specify- 
ing the  acts,  to  say  that  they  were  negligently  done;  or,  if  the  failure 
to  do  certain  acts  constitutes  negligence,  then  it  is  sufficient,  after 
specifying  the  acts,  to  say  that  the  defendant  negligently  failed  to 
do  them.  But  it  is  not  enough  merely  to  allege  negligence  by  way 
of  conclusion  without  alleging  the  facts  on  which  such  conclusion  is 
based.  Thus,  a  complaint  which  merely  alleges  that  defendant  negli- 
gently caused  a  sidewalk  to  be  placed  in,  and  negligently  permitted 
it  to  remain  in,  an  unsafe,  dangerous,  and  defective  condition,  is 
insufficient.'  The  same  is  true  of  a  general  allegation  that  the  corpo- 
tation  negligently  sufifered  and  permitted  a  street  or  sidewalk  to 
^remain  out  of  repair,  without  alleging  knowledge  of  the  defect,  the 

20.  Leber  v.  King  County,  69  Wash.  83  N.  E.  1096,  20  L.R.A.(N.S.)  980. 

134,  124  Pae.  397,  42  L.R.A.(N.S.)  5.  Holt  v.  Penobscot,  56  Ale.  15,  96 

267.  Am.  Dec.  429. 

1.  Elam  V.  Mt.  Sterling,  132  Ky.  6.  Evansville,  etc.,  R.  Co.  y.  Crist, 
657,  117  S.  W.  250,  20  L.R.A.(N.S.)  116  Ind.  446, 19  N.  E.  310,  9  A.  S.  R. 
^12  and  note.  865,  2  L.R.A.  450;  Pullen  v,  Butte,  38 

2.  Hemdon  y.  Salt  Lake  City,  34  Mont.  194,  99  Pae.  290,  21  L.R.A. 
Utah  65,  95  Pae.  646,  131  A.  S.  R.  (N.S.)  42. 

827.  7.  Pullen  v.  Butte,  38  Mont  194,  99 

3.  Note:  13  L.R.A.(N.S.)  1243.  Pae    290,   21   L.R.A.(N.S.)    42   and 

4.  Shea  v.  Whitman,  197  Mass.. 374,   note« 
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time  it  was  permitted  to  remain  out  of  repair,  or  other  facts  show* 
ing  negligence  on  the  part  of  the  municipal  body.^  The  particular- 
ity required  depends  to  some  extent,  at  least  on  the  time  when  and 
the  method  by  which  a  pleading  is  attacked.^  A  complaint  allege 
ing  that  a  pit  in  a  street  dug  by  the  defendant  was  left  without  bar* 
riers  or  lights  to  warn  persons  of  danger,  on  the  ninth  day  of  the 
month,  and  that  an  accident  resulted  therefrom  on  the  tenth,  but 
not  stating  whether  at  the  latter  date  such  pit  was  properly  guarded 
or  lighted  or  that  it  was  in  the  nighttime  when  the  accident  occurred, 
is  uncertain  in  respect  to  a  material  matter,  and  a  demurrer  thereto 
on  the  ground  of  uncertainty  will  be  sustained.*^ 

408.  Proximate  Cause. — ^A  complaint  in  an  action  against  a  munic- 
ipality for  injuries  resulting  from  defects  or  obstructions  in  a  high* 
way  must  show  also  that  the  act  or  omission  which  constituted  the 
alleged  negligence  was  the  proximate  cause  of  the  injury  or  damage. 
So  in  an  action  for  damages  arising  from  an  excavation  or  defect 
in  a  street  which  made  the  street  dangerous  or  unsafe  for  travel,  it 
is  not  enough  to  state  merely  that  an  excavation  of  certain  dimensions 
was  made  in  the  street,  that  in  making  it  the  defendant  negligently 
failed  to  place  any  signs  or  guards  at  or  near  the  excavation,  and 
that  the  plaintiff  in  passing  along  the  street  fell  into  the  excavation 
and  was  injured,  and  thereby  suffered  damages,  but  in  addition  the 
plaintiff  must  allege  and  prove  that  the  street  was  unsafe  and  dano:er- 
ous  without  signs  or  signals  or  without  guards  or  barriers,  and  that 
it  was  the  lack  of  these  which  was  the  proximate  cause  of  the  injury 
and  damages  complained  of.  Where,  however,  the  facts  pleaded 
show  that  the  injuries  complained  of  are  the  proximate  result  of  the 
defendant's  negligence,  a  direct  allegation  to  that  effect  is  not  neces- 
sary.** 

409.  Contributory  Negligence. — Generally  contributory  negligenct 
is  a  defense  which  must  be  alleged  by  the  defendant  if  relied  on^ 
and  this  rule  is  not  changed  by  the  fact  that  the  statute  confers  a 
right  of  action  on  a  person  who,  without  contributory  negligence 
on  his  part,  is  injured  by  reason  of  a  defective  high  way. *<  In  some 
states,  however,  the  plaintiff,  is  required  to  allege  his  freedom  from 
contributory  negligence.*'     A  general  averment  that  there  was  no 

8.  Daytona  v.  Edson,  46  Fla.  463,  IS.  Mt  Vernon  v.  Dtuonehett,  2 
34  So.  954,  4  Ann.  Gas.  1000.  Ind.  686,  54  Am.  Dec.  467  and  note; 

9.  Note:  21  L.R.A.(N.S.)  42  ct  seq.  Catterlin  v.  Frankfort,  79  Ind.  547, 

10.  Cotter  V.  Lindgren,  106  CaL  41  Am.  Rep.  627;  Evansville,  etc.,  R. 
602,  39  Pac.  950,  46  A.  S.  R.  255.  Co.  v.  Crist,  116  Ind.  446,  19  N.  B. 

11.  Soule  V.  Weatherby,  39  Utah  310,  9  A.  S.  R.  865,  2  L.R.A.  450; 
580,  118  Pac.  833,  Ann.  Cas.  1913E  Goshen  v.  England,  119  Ind.  368,  21 
75  and  note.  N.  E.  977,  5  L.R.A.  263;  Raymond  ▼. 

12.  Reading  Tp.  v.  Telfer,  57  Kan.  Lowell,  6  Cush«  (Mass.)  524,  53  Am. 
798,  48  Pac.  134,  57  A.  S.  R.  355.  Dec.  57, 
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fault  or  negligence  on  the  part  of  the  plaintiff  makes  the  complaint 
good  on  the  question  of  contributory  negligence,  unless  the  facts 
specifically  stated  clearly  show  that  there  was  contributory  negligence, 
in  which  case  they  will  of  course  control  the  general  averment.^^ 
An  allegation  to  the  effect  that  the  injury  occurred  while  the  plain- 
tiff was  walking  along  the  highway  '4n  the  due  prosecution  of  his 
business  and  in  a  proper  manner/'  has  been  held  to  be  sufficient 
after  verdict.** 

410.  Notice  or  Knowledge  of  Defect;  Notice  of  Injury. — ^Where 
it  is  sought  to  hold  a  municipality  liable  for  injuries  resulting  from 
defects  or  obstructions  in  a  street  or  highway,  notice  or  knowledge 
on  its  part  of  the  existence  of  such  obstructions  or  d6fects  must  be 
alleged.**  General  allegations  of  notice  may  be  sufficient  in  view 
of  the  allegations  as  to  the  character  of  the  defect,*'  especially  as 
the  matter  is  one  which  is  more  particularity  within  the  knowledge 
of  the  defendant.**  If  written  notice  is  required,  the  giving  of 
written  notice  must  be  alleged.**  Where  a  statute  makes  the  giving 
of  a  notice  of  an  injury  a  condition  precedent  to  a  right  of  action 
against  a  municipality  facts  showing  the  giving  of  the  notice  required 
by  the  statute  must  be  alleged  in  the  complaint  or  the  same  will  be 
insufficient  on  demurrer.**  Where  the  provisions  of  a  city  charter 
require  the  presentation  of  a  claim  and  an  appeal  from  its  disallow- 
ance compliance  therewith  must  be  averred.* 

411,  Variance. — ^As  in  causes  of  action  generally,  a  plaintiff  in  an 
action  to  recover  for  injuries  received  by  reason  of  defects  or  obstruc- 
tions in  a  street  or  highway  cannot  allege  one  cause  of  action  and 
recover  on  another.*  It  must  therefore  appear  that  his  injury  occurred 
in  the  manner  alleged.'  Thus,  if  he  alleges  that  he  was  injured 
by  falling  through  a  badly  constructed  bridge,  he  is  not  entitled  to 
recover  on  proof  that  the  injury  was  caused  by  stepping  into  a  hole 
made  by  a  recent  rain  on  the  side  of  a  sewer.^  Similarly,  under  a 
complaint  for  damages  sustained  by  being  thrown  from  a  wagon  by 

14.  Evansville,  etc.,  R.  Co.  ▼.  Crist,  19.  MacMollen  v.  Middletown,  187 
116  Ind.  446, 19  N.  E.  310,  9  A.  S.  R.  N.  Y.  37,  79  N.  E.  863,  11  L.RA. 
865,  2  L.R.A.  460.  (N.S.)  391. 

15.  Raymond  ▼.  Lowell,  6  Cnsh.  20.  Touhey  v.  Decatur,  175  Ind.  98, 
(Mass.)  524,  53  Am.  Dec.  67.  93  N.  E.  640,  32  L.R.A.(N.S.)  350. 

16.  Anderson  v.  Fleming,  160  Ind.  1.  Morrison  v.  Eau  Claire,  115  Wis. 
597,  67  N.  E.  443,  66  L.R.A.  119;  538,  92  N.  W.  280,  95  A.  S.  R.  955. 
Little  V.  Madison,  42  Wis.  643,  24  2.  Montezuma  v.  Wilson,  82  Oa. 
Am.  Rep.  435.  206,  9  S.  E.  17,  14  A.  S.  R.  150. 

Note:  13  L.R.A.(N.S.)  1243.  Notes:  15  A.  S.  R.  442;  13  L.RJL. 

17.  Cairncioss     v.     Pewaukee,     78   (N.S.)  1244. 

Wis.  66,  47  N.  W.  13,  10  L.R.A.  473.       8,  Williams  ▼.  Washington,  142  Oa. 

18.  Janes  y.  Tampa,  52  Fla.  292,  42  281,  62  S.  E.  656,  L.R.A.1915A  325. 
So.  729,  120  A.  S.  R.  203,  11  Ann.       4.  Montezuma    y.    Wilson,    82    Qa. 
Cas.  510.  206,  9  8.  E.  17,  14  A.  S.  R.  150. 
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reason  of  ite  being  brought  into  eontaot  with  a  defect  in  a  highway, 
the  plaintiff  is  not  entitled  to  prove  damages  arising  from  his  vol- 
untarily leaping  from  such  wagon  to  avoid  injuries  rendered  immi- 
nent by  such  defect.^  On  the  other  hand,  an  allegation  of  an  obstruc- 
tion of  a  sidewalk  is  sustained  by  evidence  that  the  obstruction  was 
on  the  parking  between  the  pavement  and  the  curbing.*  And  proof 
that  the  plaintiff  fell  into  a  hole  is  not  at  variance  with  the  allegation 
that  he  fell  into  a  "hole  over  and  into  a  certain  catch-basin,"  especially 
where  the  hole  was  really  a  sewer  inlet,  designed  to  carry  the  water 
off  into  the  catch-basin.^  So,  too,  under  a  complaint  alleging  negli- 
gence on  the  part  of  a  city  in  excavating  a  dangerous  hole  or  trench, 
and  throwing  up  a  dangerous  embankment  therefrom  in  the  streeta> 
and  in  suffering  the  trench  and  embankment  to  be  without  protection 
or  notice  to  travelers,  evidence  is  admissible  to  show  either  a  danger- 
ous obstruction  created  by  the  city,  and  left  unguarded,  or  a  like 
obstruction  created  by  some  third  person,  and  left  unguarded  by 
the  city  after  notice  of  its  existence.*  Similarly  a  declaration  alleg* 
ing  that  defendant  wrongfully  placed  an  obstruction  on  the  traveled 
path  of  a  highway,  ^  and  negligently  and  wrongfully  permitted  the 
same  to  remain  there,  is  sustained  by  proof  tliat  persons  unknown 
placed  such  obstruction,  consisting  of  property  of  the  defendant,  in 
the  road,  and  that  the  defendant,  knowing  it  to  be  there,  permitted 
it  to  remain.* 

412.  Effect  of  Judgment. — ^An  unsatisfied  judgment  against  an 
individual  or  corporation  for  an  injury  received  by  reason  of  an 
obstruction  in  h  street  is  no  bar  to  an  action  against  the  municipal- 
ity for  the  same  cause  of  action,^*  even  though  an  execution  has 
been  issued  thereon.**  tlowever,  if  separate  judgments  are  recov- 
ered against  a  municipality  and  an  independent  contractor  for  the 
same  injury,  but  one  satisfaction  can  be  had.*^  Similarly,  if  judg- 
ments are  recovered  in  separate  actions  against  the  owner  of  premises, 
and  also  against  a  coal  company,  on  the  ground  that  each  was  negli- 
gent in  the  maintenance  and  use  of  a  coaUhoIe,  whereby  a  person 
passing  along  the  sidewalk  was  injured,  there  can  be  but  one  satis- 
faction.** 

6.  Lund  V.  TyngBboroagh,  11  Cash.  259,  33  AU.  892,  47  A.  8.  R.  326; 
(Mass.)  563,  59  Am.  Dec  159.  Bennett  ▼.  Fifield,  13  R.  I.  139,  43 

6.  Woodson  v.  Metropolitan  St.  R.  Am.  Rep.  17. 

Co.,  224  Mo.  685,  123  S.  W.  820,  20  Note:  20  L.R.A.(N.S.)  762. 

Ann.  Cas.  1039,  30  L.R.A.(N.S.)  931.  11.  Cleveland    v.    Bangor,    87    Me. 

7.  Chicago  v.  Seben,  165  III.  371,  46  259,  32  Atl.  892,  47  A.  S.  R.  326. 
N.  E.  244,  56  A.  S.  R.  245.  12.  Charies   Eneu   Johnson   Co.  v. 

8.  Pettengill  v.  Yonkers,  116  N.  Y,  Philadelphia,  236  Pa.  St.  510,  84  Atl. 
558,  22  N.  E.  1095,  15  A.  S.  R.  442.  1014,  Ann.  Cas.  1914A  68,  42  LiR-A. 

9.  Linsey  v.  Bushnell,  15  Conn*  226,  (N.S.)  512. 

38  Am.  Dec.  79.  IS.  Freuch  v.  Boston  Coal  Co.,  195 

10.  Cleveland  .v.    Bangor,   87    Me.   Mass.  334,  81  N.  E.  265,  122  A.  S,  R, 
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Burden  of  Proof  tmd  Sufficiency  of  Evidence 

413.  In  GeneraL— ^The  burden  is  on  the  plaintiff  to  prove  the  neg- 
ligence charged.^*  So  in  order  to  recover  from  an  abutting  owner 
for  injuries  sustained  by  a  fall  on  the  sidewalk  in  front  of  his  prem- 
ises, the  plaintiff  must  establish  by  a  preponderance  of  the  evidence 
that  the  defendant  bad  been  guilty  of  some  act,  or  had  failed  to 
discharge  some  duty,  which  resulted  in  the  plaintiff's  injury.**  Some 
courts  hold  that  negligence  is  presumed  where  an  injury  results  from 
a  failure  on  the  part  of  a  municipality  to  keep  its  streets  and  side- 
walks in  repair,  but  that  no  such  presumption  exists  where  liability 
is  based  on  negligence  in  the  discharge  of  ministerial  duties  and  that 
in  such  case  negligence  must  be  proved,  the  burden  of  proof  being 
on  the  plaintiff.**  It  has  been  held  that  where  a  traveler  is  injured 
by  the  fall  of  an  awning  from  a  building  adjoining  a  highway,  the 
burden  is  on  the  owner  of  the  building  to  prove  that  all  proper  and 
reasonable  care  had  been  employed  in  the  construction  and  mainte- 
nance of  the  awning.*'  A  prima  facie  case  of  negligence,  rendering 
a  city  liable  to  a  traveler  injured  by  the  explosion  of  a  boiler  under 
the  sidewalk,  in  the  absence  of  evidence  that  it  exercised  reasonable 
care  in  the  premises,  is  also  made  out  by  showing  that  it  consented 
to  the  maintenance  of  the  boiler  there,  under  conditions,  which  were 
a  violation  of  the  city  ordinance  prescribing  the  structural  work  to 
be  used  in  case  the  space  under  the  walk  was  to  be  utilized.**  The 
fact  that  a  person  falls  in  a  street  at  a  point  where  rails  project 
beyond  a  temporary  barrier  guarding  an  excavation  has  been  held 
to  warrant  a  Ending  that  he  tripped  over  the  end  of  a  rail,  in  the 
absence  of  evidence  of  any  other  possible  cause  for  the  fall.**  It 
has  been  held  that  it  is  for  a  defendant  municipality  to  show  want 
of  notice  or  knowledge  of  a  defect  in  the  streets  and  not  for  the 
plaintiff  to  prove  such  notice  or  knowledge,  although,  where  a  defect 
is  latent,  and  apparently  recent,  it  seems  that  actual  notice  must  be 
proven  to  charge  a  defendant  wuth  damages,**  Under  a  statute  pro- 
viding that  defects  in  the  description  of  the  time,  place,  or  cause  of 
the  accident  will  not  vitiate  the  notice  if  it  is  shown  that  there  was 

257,  11  L.R.A.(N.S.)   993.    See  also  22  L.R.A.  561. 

generally,  Judgments;  Torts.  17.  Potter  v.  Rorabaugh-Wiley  Diy 

14.  Chicago  v.  Major,  18  HI.  349,  Goods  Co.,  83  Kan.  712, 112  Pac.  613, 
68  Am.  Dec.  553;  Easton  v.  Neff,  102  32  L.R.A.(N.S.)  45. 

Pa.  St  474,  48  Am.  Rep.  213.  18.  Beall  v.  Seattle,  28  Wash.  593, 

Notes:  74  Am.  Dee.  278;  20  L.R.A.  69  Pac.  12,  92  A.  S.  R.  892,  61  L.RJL. 

(N.S.)  580.                       '  583. 

15.  Riseman  ▼.  Hayden,  86  Neb.  19.  Woodman  y.  Metropolitan  R. 
«10,  126  N.  W.  288,  29  L.R.A.(N.S.)  Co.,  149  Mass.  335,  21  N.  B.  482, 14  A. 
707.  S.  R.  427,  4  L.R.A.  213. 

16.  Gibson   y.   Huntington,   38   W.  20.  Note:  5  LJEtJL.  145. 
Va.  177, 18  S.  E.  447,  45  A.  S.  R.  853, 
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no  intention  to  mislead,  and  that  the  party  entitled  to  notice  was 
not  misled  thereby,  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  defendant  was  not  misled  by  the  notice,  as  well  as  that 
there  was  no  intention  to  mislead.* 

414.  Burden  of  Proof  as  to  Contributory  Negligence. — ^In  soma 
states  the  burden  is  on  the  plaintiff  in  an  action  for  injuries  caused 
by  a  defective  highway,  to  show  that  he  was  free  from  contributory 
negligence,*  or  other  fault.'  Where  this  rule  obtains  he  must  show 
affirmatively  that  he  was  in  the  exercise  of  due  care,  and  it  is  not 
enough  that  there  is  no  evidence  of  his  want  of  such  care.  If  there 
is  no  evidence  either  way,  the  plaintiff  fails  to  sustain  his  burden.* 
Generally,  however,  the  burden  of  proving  contributory  negligence 
in  such  a  case  is  on  the  defendant,^  and  this  has  been  held  to  be 
true  even  where  a  statute  gives  a  right  of  action  to  a  person  injured 
without  contributory  negligence  on  his  part*  Under  this  rule,  a 
plaintiff  giving  evidence  of  the  negligence  of  the  defendant,  and 
the  resulting  injury  to  himself,  without  showing  any  contributory 
negligence,  is  bound  to  go  no  further;  he  is  not  required  to  negative 
his  own  negligence.'  In  other  words,  he  is  not  bound  in  the  first 
instance  to  show  that  he  himself  was  not  guilty  of  negligence  which 
contributed  to  the  injury,  but  it  is  enough  if  the  proof  introduced, 
and  the  circumstances  attending  the  injury,  establish  prima  facie 

1.  Bowes  y.  Boston,  155  Mass.  344,  4.  Tripp  y.  Wells,  104  Me.  29,  70 
29  N.  E.  633, 15  L.R.A.  365.  Atl.  533,  18  L.R.A.(N.S.)  1145. 

2.  Bartram  v.  Sharon,  71  Conn.  686,  6.  Watertown  v.  Greaves,  112  Fed. 
43  Atl.  143,  71  A.  S.  R.  225,  46  183,  50  C.  C.  A.  172,  56  L.R.A.  806; 
L.R.A.  144;  Stedman  v.  O'Ncil,  82  Reading  Tp.  v.  Telfer,  57  Kan.  798, 
Conn.  199,  72  Atl.  923,  22  L.R.A.  48  Pac.  134,  57  A.  S.  E.  355;  Russell 
(N.S.)  1229;  Chicago  v.  Major,  18  v.  Monroe,  116  N.  C.  720,  21  S.  E. 
111.  349,  68  Am.  Dec.  553;  Goshen  v.  550,  47  A.  S.  R.  823;  Oklahoma  City 
England,  119  Iiid.  368,  21  N.  E.  977,  v.  Reed,  17  Okla.  518,  87  Pac  645,  33 
5  L.R.A.  253;  French  v.  Brunswick,  L.R.A.(N.S.)  1083;  Purcell  v.  Stub- 
21  Me.  29,  38  Am.  Dec.  250 ;  Savage  blefield,  41  Okla.  562, 139  Pac.  290,  51 
V.  Bangor,  40  Me.  176,  63  Am.  Dec.  L.R.A. (N.S.)  1077;  Beatty  v.  Gil- 
658;  Merrill  y.  North  Yarmouth,  78  more,  16  Pa.  St.  463,  55  Am.  Dec.  514 
Me.  200,  3  Atl.  575,  57  Am.  Rep.  794;  and  note;  Erie  y.  Scfawingfe,  22  Pa. 
Tripp  V.  Wells,  104  Me.  29,  70  Atl.  St.  384,  60  Am.  Dec.  87;  Cassidy  v. 
533,  18  L.R.A.(N.S.)  1145;  Boeworth  Angell,  12  R.  L  447,  34  Am.  Rep.  690 
V.  Swansey,  10  Mete.  (Mass.)  363,  43  and  note;  Hill  v.  New  Haven,  37  Vt 
Am.  Dec.  441;  Raymond  v.  Lowell,  6  501,  88  Am.  Dec.  613  and  note;  Pri- 
Cush.  (Mass.)  524,  53  Am.  Dec.  67;  deaux  v.  Mineral  Point,  43  Wis.  ,513, 
Stevens  v.  Boxford,  10  Allen  (Mass.)  28  Am.  Rep.  558  and  note. 

25,  87  Am.   Dec.   616;   Vicksburg  v.  Notes:  5  L.R.A.  254,  255;  13  L.R.A. 

Hennessy,  54  Miss.  391,  28  Am.  Rep.  (N.S.)   1260,  1261;  21  L.R.A.(N.S.) 

354.  674,  675;  48  L.R.A.(N.S.)  639. 

Notes:  74  Am.  Dec.  276;  28  Am.  6.  Reading  Tp.  v.  Telfer,  57  Kan. 

Rep.    563   et   seq.;    13   L.R.A.(N.S.)  798,  48  Pac.  134,  57  A.  S.  R.  355. 

12C0,  1261;  21  L.R.A. (N.S.)  673,  674.  7.  Prideaux   v.   Mineral    Point,   43 

3.  Bosworth  v.   Swansey,  10  Mete.  Wis.  513,  28  Am.  Rep.  558. 
(Mass.)  363,  43  Am.  Dec.  441. 
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that  the  injury  was  occasioned  by  the  negligence  of  the  defendant.^ 
But  if  the  plaintiflf,  in  proving  the  injury,  shows  contributory  negli- 
gence sufficient  to  defeat  the  action,  he  disproves  his  own  case  of 
injury  by  the  negligence  of  the  defendant  alone.*  And  if  his  own 
evidence  raises  an  inference  of  negligence  against  himself,  then,  in 
order  to  establish  a  prima  facie  case,  he  must  show  that  he  was  guilty 
of  no  negligence.*® 

AdmissibilUy  of  Evidence 

415.  In  General. — Courts  cannot  take  judicial  notice  of  the  loca- 
tion, use,  and  control  of  streets,**  but  they  may  take  judicial  notice 
of  the  custom  in  cities  of  constructing  vaults  under  sidewalks  in 
front  of  business  blocks,**  and  of  the  fact  that  an  electric  lighting 
company  cannot  locate  lights  in  the  street  of  a  city  without  authority 
from  the  city  to  do  so.**  Evidence  that  a  city  was  informed  at  a 
meeting  of  its  council  through  the  report  of  a  committee,  that  repairs 
had  been  made  on  a  street  is  admissible  as  conducing  to  show  a  rec- 
ognition of  the  street  as  a  city  street,**  and  in  general  the  records 
of  a  common  council  are  competent  to  show  the  report  of  a  committee 
appointed  by  them,  and  their  action  thereon  in  respect  to  a  defect 
in  a  street  or  highway.**  Likewise,  evidence  of  wheel  tracks  is  com- 
petent on  the  question  where  the  usual  travel  is,  and  to  show  the 
limits  of  a  highway  established  by  use.**  If  both  sides  during  a 
trial  assume  that  the  place  where  the  accident  occurred  is  a  public 
street,  the  defendant  cannot  take  advantage  of  a  failure  to  prove  it, 
either  in  the  trial  court  or  on  an  appeal.*^  If  the  plaintiff  in  an  action 
seeks  to  prove  that  the  city  authorized  and  directed  a  property  owner 
to  construct  the  sidewalk  at  the  point  where  the  injury  occurred  in 
front  of  his  premises,  the  records  of  the  city  council  are  the  best 
evidence  as  to  what  its  action  was,  unless  no  such  record  was  made 
as  required  by  law;  and  parol  evidence  should  not  be  received  as  to 
such  action  when  said  record  books  are  accessible,  and  can  be  pro- 

8.  HiU  V.  New  Haven,  37  Vt,  501,  Ann.  Cas.  1039,  30  L.R.A.{N.S.)  931. 
88  Am.  Dec.  613;  Actenhagen  v.  Wa-  12.  Babbage  v.  Powers,  130  N.  Y. 
tertown,  18  Wis.   331,  88  Am.   Dec.  281,  29  N.  E.  132,  14  L.R.A.  398. 
769,  questioned  on   another  point  in  18.  Nelson  v.  Narragansett  Electric 
Barstow  v.  Berlin,  34  Wis.  357.  Lighting  Co.,  26  R.  I.  258,  58   Atl. 

9.  Hill  V.  New  Haven,  37  Vt.  601,  802,  106  A.  S.  R.  711,  67  L.RA.  116. 
88  Am.  Dec.  613;  Prideauz  v.  Mineral  14.  Montgomery  v.  Gilmer,  33  Ala. 
Point,  43  Wis.  513,  28  Am.  Rep.  558-  116,  70  Am.  Dec.  562. 

10.  Cassidy  v.  Angell,  12  R.  I.  447,  15.  Delphi  v.  Lowery,  74  Ind.  520, 
34   Am.    Rep.    690;    Achtenhagen    v.   39  Am.  Rep.  98. 

Watertown,  18  Wis.  331,  86  Am.  Dee.  16.  Note:  13  L.R.A.(N.S.)  1244. 

769,  questioned  on   another  point  in  17.  Woodson    v.    Metropolitan    St. 

Barstow  v.  Berlin,  34  Wis.  357.  R.  Co.,  224  Mo.  685,  123  S.  W.  820, 

11.  Woodson  V.  Metropolitan  St.  R.  20  Ann.  Cas.  1039,  30  L.R.A.(N.S.) 
Co.,  224  Mo.  685,  123  S.  W.  820,  20  931. 
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duced.*®  Evidence  of  the  time  a  sidewalk  had  remained  out  of  repair 
is  admissible  to  show  negligence.^*  Likewise,  as  bearing  on  the  de- 
fendant's negligence,  testimony  tending  to  show  the  condition  and 
situation  of  a  highway,  and  whether  there  were  any  railings  or  guides 
to  indicate  tlie  position  of  the  highway  embankment  when  covered 
by  water,  and  to  protect  persons  from  the  danger  of  driving  off,  is 
admissible.*®  Also  evidence  of  obstructions  not  alleged  in  the  peti- 
tion, by  which  a  roadway  was  narrowed,  and  also  of  the  condition 
of  the  street  and  of  the  surroundings,  is  admissible  in  an  action 
against  a  city  for  negligently  allowing  a  certain  obstruction  to  remain 
in  a  street  unguarded,  without  lights  or  other  warnings,  by  reason 
of  which  an  accident  occurred.*  A  record  of  the  United  States 
weather  bureau,  taken  and  kept  at  a  station  four  and  a  half  miles 
from  the  place  where  a  person  was  injured  by  falling  on  an  icy  side- 
walk, is  admissible  to  prove  the  daily  temperature  and  the  character 
and  amount  of  precipitation.^  And  in  an  action  against  a  city  by 
a  pedestrian  for  injuries  received  from  walking  on  planks  placed  at 
a  crossing  by  a  contractor  while  he  was  paving  the  street^  the  fact  that 
the  plaintiff  had  crossed  there  on  the  morning  of  the  day  of  the  acci- 
dent may  be  considered  as  bearing  on  the  question  of  the  use  of  the 
crossing  by  the  public  in  its  condition  at  the  time.'  Evidence  of 
"rumors"  as  to  the  condition  of  a  sidewalk  or  street  crossing  is  not 
however,  admissible.*  A  witness  who  has  testified  to  the  condition 
of  the  sidewalk  on  which  the  plaintiff  fell,  in  an  action  brought  to 
recover  damages  for  injuries  received  by  such  fall,  may  be  asked  how 
he  discovered  the  bad  condition  of  the  walk  prior  to  the  accident, 
and  permitted  to  answer  that  it  was  loose,  and  that  he  himself  had 
stumbled  on  the  boards,  and  had  seen  other  people  stumble.^  But 
admissions  made  by  one  of  its  selectmen  that  a  road  was  defective 
are  not  evidence  against  a  town,  although  a  photograph  of  the  defec- 
tive highway  is  competent  evidence  where  verified  by  proof.*  In 
an  action  to  recover  damages  for  injuries  sustained  by  falling  ovw 
a  hitch  ing-post,  the  post  itself  is  admissible  in  evidence  when  accom- 
panied by  testimony  identifying  it  and  describing  its  physical  environ- 
ment as  it  stood  in  the  ground.^  Moreover,  witnesses  who  examined 
a  building  five  months  after  a  bracket  fell  therefrom  should  be  allowed 

• 

18.  Childrey  v.  Huntington,  34  W.  126  N.  W.  214,  137  A.  S.  R.  504. 
Va.  467,  12  S.  E.  536,  11  L.R.A.  313.       4.  MiUer  v.  Mullan,  17  Idaho  28, 

19.  Note:  5  L.R.A.  255.  104  Pac.  660,  19  Ann.  Cas.  1107. 

20.  Harris  v.  Clinton  Tp.,  64  Mich.       6.  Thompson  v.   Quincv,   83   Mich. 
447,  31  N.  W.  425,  8  A.  S.  R.  842.  173,  47  N.  W.  114,  10  L.R.A.  734. 

1.  Kansas    City    v.    McDonald,    60       6.  Note:  13  L.R.A.(N.S.)  1244. 
Kan.  481,  57  Pac.  123,  45  L.R.A.  429.       7.  District  of  Columbia  v.  Duryee, 

2.  Huston  V.  Council  Bluffs,  101  la.  29  App.  Cas.   (D.  C.)   327,  10  Ann. 
33,  69  N.  W.  1130,  30  L.R.A.  211.         Cas.  675. 

3.  Hughes  V.  Detroit,  161  Mich.  283, 
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to  testify  as  to  how  it  had  been  attached  to  the  building,  if  there  i^ 
evidence  to  show  that  no  change  had  been  made  in  the  building 
between  the  time  of  the  fall  and  that  of  the  examination.^  A  witness 
may  also  be  permitted  to  testify  as  an  expert,  when  shown  to  be 
qualified  by  experience,  that  if  an  opening  in  a  sewer  inlet  or  catch- 
basin  is  more  than  a  foot  wide,  it  is  practicable  to  put  an  iron  grating 
over  it.*  It  is  competent  to  prove  that  a  municipality  refused  or  failed, 
7hen  informed  of  the  condition  of  a  street,  to  repair  it,  since  this 
tends  to  establi^  the  fact  of  negligence.  But  proof  of  the  motives 
or  malice  of  members  of  the  city  council  in  refusing  to  make  repairs 
is  immaterial  and  irrelevant.^*  In  an  action  for  damages  from  an 
obstruction  in  a  highway,  testimony  is  admissible  to  show  that  the 
defendant  declared  that  he  did  not  mean  to  remove  the  obstruction 
until  some  one  was  injured  thereby.^^ 

416.  Ordinances. — Ordinances  are  admissible  when  they  tend  to 
show  that  sidewalks  were  constructed  under  the  authority  of  the 
municipality,  and  that  it  had  taken  them  and  its  streets  under  its 
cognizance  and  control.^*  Likewise,  on  the  question  of  negligence  in 
leaving  in  a  street  a  team  unattended,  but  hitched  to  a  ground  weight, 
a  municipal  ordinance  prescribing  the  care  to  be  used  in  such  cases, 
and  the  weight  of  the  blocks  to  which  they  must  be  fastened,  is 
odmissible  in  evidence,  for,  while  such  an  ordinance  cannot  create 
or  take  away  the  civil  liability  of  a  defendant,  the  jury  may  consider 
compliance  with  it  as  a  circumstance  tending  to  show  due  care,  and 
a  violation  as  tending  to  show  negligence.^'  But  in  an  action  against 
a  city  for  injury  sustained  by  one  falling  on  a  slippery  walk,  it  is 
not  error  to  exclude  evidence  of  an  ordinance  which  requires  removal 
of  snow  from  walks  within  a  specified  time  after  it  has  ceufed  to 
fall,  where  the  failure  to  remove  the  snow  within  a  reasonable  time 
is  not  shown  to  have  been  a  contributing  cause  of  the  injury.^*  On 
Ae  other  hand  such  an  ordinance  has  been  held  to  be  admissible 
for  the  purpose  of  showing  an  assumption  of  control  by  the  city^ 
and  its  construction  of  its  duty  in  relation  to  the  sidewalks  in  question, 
and  also  as  bearing  on  the  right  of  the  plaintiff  to  rely  on  such 
assumption,  and  consequently  on  the  question  of  contributory  negli- 
gence.** An  ordinance  imposing  a  penalty  on  abutting  owners  for 
neglect  to  keep  sidewalks  in  repair  is  admissible  in  behalf  of  tlie 

8.  Joyce  v.  Black,  226  Pa.  St.  408,       13.  Caughlin  v.  Campbell-Sell  Bak- 
75  Atl.  602,  27  L-R.A.(N.S.)  863.  ing  Co.,  39  Colo.  148,  89  Pac.  53,  121 

9.  Chicago  v.  Seben,  165  lU.  371,  46  A.  S.  R.  158,  8  LJR.A.(N.S.)  1001. 
N.  E.  244,  66  A.  S.  R.  245.  14.  Beirness    v.     Missouri    Valley, 

10.  Montgomery  v.  Gilmer,  33  Ala.  162  la.  720,  144  N.  W.  628,  61  L.R.A . 
116,  70  Am.  Dec.  562.  (N.S.)  218. 

11.  Linsey    v.    Bushnell,   15    Conn.  15.  Jackson  v.  Grand  Forks,  24  K. 
225,  38  Am.  Dec.  79.  D.   601,  140  K  W.  718,  45  L.BJL. 

12.  Note:  85  Am.  Dec.  346.  (N.S.)  75. 
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plaintiff.  So,  too,  an  ordinance  forbidding  any  person  to  permit 
water  from  his  eaves  to  be  discharged  upon  the  sidewalk,  or  to  permit 
any  conduit  on  his  land  to  discharge  water  upon  the  sidewalk,  may 
be  considered  on  the  question  of  the  negligence  of  a  property  owner 
who  cast  water  from  his  own  roof  upon  his  own  walk  in  such  a 
manner  that  it  flowed  naturally  upon  the  sidewalk.** 

417.  Opinions  as  to  Safety  or  Sufficiency. — In  some  jurisdictions  a 
witness  who  is  acquainted  with  the  condition  of  a  highway  may  give 
his  opinion  as  to  whether  it  was  safe  for  travel,*'  or  may  testify  ar 
to  the  dangerous  character  of  an  excavation  into  which  a  party  feU 
and  was  injured,  although  he  was  not  present  when  the  accident 
happened.*^  It  has  also  been  held  that  a  witness  who  haa  made 
careful  measurements  of  the  width  of  a  road  may  give  his  opinion 
as  to  its  sufficiency  for  two  teams  to  pass.**  Other  courts,  however, 
on  the  ground  that  these  are  matters  for  the  determination  of  a  jury, 
hold  that  a  witness  may  not  testify  directly  as  to  the  safety  of  a 
highway,**  or  that  it  was  sufficient  for  public  travel  at  the  place 
where  the  accident  occurred.*  It  has,  moreover,  been  held  not  to  be 
error  to  exclude  the  opinion  of  witnesses  as  to  the  dangerous  char- 
acter of  an  obstruction,  where  it  can  easily  be  described,  and  the 
question  whether  or  nofit  was  dangerous  is  easily  determinable  by 
a  jury.*  In  an  action  against  a  city  to  recover  for  injuries  sustained 
by  reason  of  a  defect  in  a  crossing,  claimed  to  have  resulted  from 
the  neglect  of  a  contractor  making  a  public  improvement,  the  munic- 
ipal officers  charged  with  the  duty  of  keeping  the  streets  in  order 
may  properly  be  asked  as  to  the  condition  of  the  streets  during  the 
progress  of  the  work,  but  the  officer  on  whom  the  law  imposes  the 
duty  of  superintending  all  work  on  the  streets  and  public  improve- 
ments therein  should  not  be  permitted  to  testify  as  to  whose  care 
the  public  improvement  was  under  during  its  construction.* 

418.  Evidence  as  to  Condition  before  and  after  Accident. — ^Evi- 
dence as  to  the  condition  of  a  street  or  highway  shortly  before  and 
immediately  after  an  accident  has  been  held  to  be  admissible,  provided 
it  is  shown  that  its  condition  at  the  time  of  the  accident  was  the  same/ 

16.  Field  v.  Gowdy,  199  Mass.  568,  1.  Hemdon  v.  Salt  Lake  City,  34 
86  N.  E.  884,  19  L.R.A.(N.S.)  236.       Utah  66,  95  Pac  646,  131  A.  S.  R. 

Note:  10  L.R.A.  740.  827. 

17.  Baltimore,  etc.,  Co.  v.  Cassell,  2.  McKim  v.  Philadelphia,  217  Pa. 
66  Md.  419,  7  Atl.  806,  59  Am.  Eep.  St.  243,  66  AtL  340,  19  L.R.A.(N.S.) 
175  and  note.  506. 

18.  Beatty  v.  Gilmore,  16  Pa-  St.  3.  Turner  v.  Newburgh,  109  N.  Y. 
463,  55  Am.  Dec.  514.  301,  16  N.  E.  344,  4  A.  S.  R.  453. 

19.  Note:  13  LR.A.(N.S.)  1244.  4.  Salladay  v.  DodgeviUe,  85  Wis. 

20.  Harris  v.  Clinton  Tp.,  64  Mich.  318,  55  N.  W.  696,  20  L,R,A.  541. 
447,  31  N.  W.  425,  8  A.  S.  R.  842.  Notes:    5    L.R.A.    255;    13   L.R.A. 

Notes:  59  Am.  Rep.  178;  10  L.R.A.  (N.S.)  1244  et  seq,;  20  L.R.A.(N.S.) 
740;  20  L.R.A.{N.S.)  67L  666,  667. 
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and  it  is  not  too  remote  in  point  of  time.^  So  in  an  action  by  county 
commissioners  to  hold  a  railroad  company  liable  for  damages  which 
they  had  been  compelled  to  pay  because  of  a  defect  in  a  highway 
due  to  a  change  made  by  the  company,  evidence  is  admissible  as 
to  the  condition  of  the  road  before  the  changes  were  made  and 
the  character  of  the  changes.*  Similarly,  evidence  relating  to  the 
condition  of  a  street,  and  the  absence  of  lights  in  the  nighttime, 
prior  to  an  accident,  is  admissible  as  tending  to  show  a  condition  of 
affairs  from  which  the  jury  could  infer  that  the  city  had  or  ought 
to  have  had  knowledge  of  the  dangerous  condition  of  the  street.^  On 
the  question  of  the  liability  of  a  property  owner  for  injuries  caused 
to  a  passer-by  from  a  coal  hole  defective  at  the  time  the  premises 
were  leased,  evidence  is  admissible  describing  the  hole  at  various  times 
as  bearing  on  its  condition  at  the  time  of  the  lease,  and  also  as  identi- 
fying the  defect  existing  at  the  time  of  the  accident  with  that  exist- 
ing when  the  property  was  leased.*  For  the  purpose  of  corroborating 
direct  evidence  that  large  ridges  of  ice  were  found  on  a  sidewalk  at 
a  particular  place  and  on  a  particular  day,  it  may  be  shown  that  the 
situation  of  the  sidewalk  with  reference  to  the  adjacent  land  was  such 
that  ice  in  ridges,  from  frozen  water  and  melted  snow  descending 
upon  it,  was  habitually  on  the  sidewalk  at  that  place ;  and  other  days 
may  be  mentioned,  before  or  after  the  day  in  question,  when  such 
ice  had  been  there.  But  such  evidence  is  not  competent  for  the  direct 
purpose  of  showing  the  shape  or  dimensions  of  the  ridges  of  ice  on 
the  day  when  the  accident  occurred,  unless  it  was  so  near  in  point 
of  time,  or  accompanied  with  such  other  evidence  of  temperature 
and  climate  in  the  meantime  as  to  furnish  a  presumption  that  its 
condition  remained  unchanged.* 

419.  Evidence  as  to  Repairs. — ^In  some  jurisdictions  evidence  that 
a  defect  or  obstruction  causing  injury  was  repaired  or  removed  after 
the  accident  is  admissible  to  show  that  it  was  one  which  the  munic- 
ipality was  bound  to  repair  or  remove  and  that  the  highway  was 
out  of  repair.**  So  it  has  been  held  that  it  may  be  shown  that  a 
sidewalk  was  repaired,**  or  that  a  new  walk  was  constructed  **  imme- 
diately after  an  accident.  Such  evidence  is  also  sometimes  admitted 
for  the  purpose  of  showing  that  a  municipality  had  funds,**  or  as 
tending  to  show  that  it  recognized  the  locus  as  a  public  street,  where 

6.  Note:  13  LJtJL.(N.S.)  1245.  231,  50  Am.  Rep.  296. 

6.  Baltimore,  etc.,  R.  Co.  v.  How-       10.  Notes:  10  L.R.A.  740;  20  L.R.A. 
ard  County,  111  Md.  176,  73  AU.  656,   (N.S.)  667. 

40  L.R.A.(N.S.)  1172.  11.  Goshen   v.   England,   119    Ind. 

7.  Pettengill  v.  Yonkers,  116  N.  Y.  368,  21  N.  E.  977,  5  L.R.A.  253. 
558,  22  N.  E.  1095,  15  A.  S.  R.  442.  12.  Miller  v.  MuUan,  17  Idaho  28, 

8.  Hill  V.  Hayes,  199  Mass.  411,  86  104  Pac.  660,  19  Ann.  Cas.  1107. 
N.  E.  434,  18  L.R.A.(N.S,)  375.  13.  Note:  13  L.R.A.(N.S.)  1248. 

9.  Bcrrenberg  v.  Boston,  137  Mass. 
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there  is  an  issue  of  street  or  no  street,^^  although  there  is  authority 
to  the  effect  that  it  is  not  admissible  alone  to  show  a  previous  accept- 
ance of  a  dedication  of  the  street.**  In  other  jurisdictions,  however, 
such  evidence  is  not  admissible  to  prove  that  there  was  a  defect  at 
the  time  of  an  accident,**  or  negligence  on  the  part  of  the  city.*' 
Evidence  of  a  conversation  between  a  tenant  of  premises  leased  with 
a  defective  coal  hole  in  the  sidewalk  and  the  one  collecting  the  rent 
for  the  propei^y,  as  to  repairing  the  defect,  is  admissible  in  an  action 
against  the  landlord,  as  tending  to  show  whether  subsequent  repairs 
were  made  by  authority  of  the  landlord,  or  by  strangers.*®  When 
evidence  of  repairs  is  admitted,  the  defendant  should  be  permitted 
to  show  that  the  work  was  done  later  in  carrying  out  a  general  plan 
of  reconstruction  and  improvement.** 

420.  Condition  of  Other  Highways. — ^Evidence  as  to  the  condition 
of  other  streets  or  highways,  or  of  other  defects  in  other  places  than 
the  one  complained  of,  is  often  held  to  be  inadmissible.*^  In  some 
jurisdictions,  however,  the  bad  condition  of  a  street  or  sidewalk  in 
the  immediate  vicinity  of  the  place  where  an  accident  occurred  may 
be  shown  on  the  question  of  negligence,  and  generally,  such  evidence 
is  admissible  to  show  notice.*  Also  in  some  jurisdictions,  evidence 
as  to  the  general  condition  of  a. sidewalk  in  the  vicinity  of  the  place 
of  an  accident  is  admissible  in  cases  where  there  is  a  conflict  between 
the  plaintiff  and  defendant  as  to  the  exact  point  at  which  the  injury 
occurred.  But  where  there  is  no  such  dispute,  such  evidence  is  incom- 
petent and  prejudicial,*  except  in  cases  where  it  is  claimed  that  the 
defect  was  not  a  special  one,  but  was  due  rather  to  the  general  decayed 
and  bad  condition  of  the  whole  walk,  of  which  the  particular  place 
where  the  injury  was  suffered  was. a  part.*  And  such  evidence  is  riot 
admissible,  where  the  particular  defect  causing  the  injury,  had  no 
relation  to  such  general  condition.* 

421.  Method  of  Construction  in  Other  Municipalities. — ^In  some 
states  evidence  as  to  the  mode  of  construction  of  highways,  streets 

14.  Manderschid  v.  Dubuque,  29  la.   104  Pac.  660,  19  Ann.  Gas.  1107. 

73,  4  Am.   Rep.  196;   Benton  v.  St.       20.  Button  v.  Weare,  17  N.  H.  34, 

Louis,  217  Mo.  687,  118  S.  W.  418,  43  Am.  Dec  590. 

129  A.  S.  R.  561.  Note:  13  L.R.A.(N.S.)  1244. 

15.  Kennedy  v.  Cumberland,  65  Md.  1.  Note:  20  L.R.A.(N.S.)  665,  717 
514,  9  Atl.  234,  67  Am.  Rep.  346.         et  seq. 

16.  Notes:  13  L.R.A.(N.S.)  1246;  2.  Miller  v.  MnUan,  17  Idaho  28, 
20  L.R.A.(N.S.)  668.  104   Pac.    660,    19    Ann.    Cas.   1107; 

17.  Diamond  Rubber  Co.  v.  Harry-  Dundas  v.  Lansing,  75  Mich.  499,  42 
man,  41  Colo.  415,  92  Pac.  922,  i5  N.  W.  1011,  13  A.  S.  R.  467,  5  L.R.A. 
L.R.A.(N.S.)  775.  143. 

Note:  10  L.R.A.  740.  3.  Miller  v.  Mullan,  17  Idaho  28, 

18.  Hill  V.  Hayes,  199  Mass.  411,  104  Pac.  660,  19  Ann.  Cas.  1107. 
86  N.  E.  434,  18  L.R.A. (N.S.)  375.  4.  Note:  20  L.RJl.(N.S.)   665. 

19.  Miller  v.  Mullan,  17  Idaho  28, 
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and  sidewalks  in  other  cities  and  towns  is  admissible.*  So  it  has 
been  held  that  testimony  of  witnesses  as  to  the  condition  of  streets 
in  other  towns  in  the  vicinity,  with  respect  to  the  inequalities,  eleva- 
tions, and  depressions  in  the  space  between  the  sidewalk  and  the 
carriage-way  is  admissible,  as  bearing  on  the  question  of  ordinary 
care,  in  an  action  against  a  town  for  an  injury  from  a  defect  in 
that  part  of  the  street.*  In  other  jurisdictions,  however,  a  contrary 
rule  prevails  and  this  class  of  testimony  is  held  to  be  inadmissible.^ 
Thus,  evidence  for  a  town  that  a  witness  had  seen  roads  of  the  same 
kind,  of  the  same  width,  and  the  same  kind  of  a  roadbed  in  the 
same  and  adjoining  towns,  has  been  held  to  be  incompetent.*  Testi- 
mony that  the  space  between  the  sidewalk  and.  the  street  proper  is 
not  regarded  in  other  cities  and  towns  as  a  part  of  the  highway  which 
is  required  to  be  kept  in  repair  is  inadmissible  since  it  is  merely 
matter  of  opinion  relative  to  the  duties  and  liabilities  of  towns  and 
cities.* 

422.  Proof  of  Other  Accidents — ^There  is  a  conflict  of  authority 
as  to  whether  the  fact  that  other  accidents  have  previously  occurred 
at  the  same  place  may  be  shown.^*  As  a  rule  such  evidence  is  admis- 
sible to  show  that  the  defendant  had  notice  of  the  defect  or  obstruc- 
tion, and  of  its  dangerous  character,^^  but  it  is  inadmissible  for  the 
purpose  of  showing  actionable  negligence  on  the  part  of  the  defend- 
ant^* In  some  jurisdictions,  however,  such  evidence  is  admissible 
to  show  that  the  place  where  an  injury  occurred  was  in  fact  in  a 
dangerous  condition,^*  at  least  if  the  negligence  of  the  defendant  is 

5.  Note:  53  Abl  Dee.  57,  58.  12.  Cleveland,  etc,  R.  Go.  v.  Wy- 

6.  Raymond  ▼.  Lowell,  6  Gush,  nant,  114  Ind.  525,  17  N.  £.  118,  5 
(Mass.)  524,  53  Am.  Dec.  57.  A.  S.  R.  644;  Qastel  v.  New  York,  194 

7.  Hubbard  v.  Concord,  35  N.  H.  N.  Y.  15^  86  N.  E.  833,  128  A.  S-  R. 
52,  69  Am.  Dec.  52U«  540,  16  Ann.  Cas,  635  and  note. 

Notes:  53  Am.  Dec  68;  20  L.R.A.  Note:  20  L.R.A.(N.S.)  669. 

(N.S.)   665,  666.  13.  District  of  Columbia  v.  Duryee, 

8.  Note:  13  L.R.A.(N.S.)  1244.  29  App.  Cas.  (Dw  C.)  327,  10  Ann. 

9.  Raymond  v.  Lowell,  6  Gush.  Cas.  675;  Augusta  v,  Hafers,  61  Ga. 
(Mass.)  524,  53  Am.  Dec.  57.  48,  34  Am.  Rep.  95;  O'Brien  v.  St 

Note ;  53  Am.  Dec.  67,  68.  Paul,  116  Minn.  249,  133  N.  W.  981, 

10.  See  generally,  Evuekcb,  vol.  Ann.  Cas.  1913 A  668,  (discussed  not 
10,  p.  940,  941,  942.  decided) ;    Darling   v.   Westmoreland, 

11.  Chicago  V.  Powers,  42  111.  169,  52  N.  H.  401,  13  Am.  Rep.  55,  over- 
89  Am.  Dec.  418  and  note;  Delphi  v.  ruling  Hubbard  v,  Concord,  35  N.  H. 
Lowery,  74  Ind.  520,  39  Am.  Rep.  52,  69  Am.  Dec.  520;  Gastel  v.  New 
98;  Cleveland,  etc.,  R.  Co.  v.  Wynent,  York,  194  N.  Y.  15,  86  N.  E.  833,  128 
114  Ind.  525,  17  N.  E.  118,  5  A.  S.  R.  A.  S.  R.  540,  16  Ann.  Cas.  635  and 
644;  Goshen  v.  England,  119  Ind.  368,  note;  Terry  v.  Perry,  199  N.  Y.  79, 
21N.E.  977,  6  L.R.A.  253;  O'Brien  V.  92  N.  E.  91,  20  Ann.  Cas.  796,  85 
8t.  Paul,  116  Minn.  249,  133  N.  W.  L.R.A.(N.S.)  666. 

981,  Ann.  Cas.  1913A  668.  Notes:  12  A.  S.  R.  754;  5  L.R.A. 

Notes:  20  L.R.A.(N.3.)  669,  721;  255;  10  L.RA..  740;  13  L.RA.(N.S.) 
16  Ann.  Cas.  638. 
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debatable,^*  and  provided  it  appears  that  the  place  was  in  substan- 
tially the  same  condition  when  such  other  accidents  occurred.^*  So 
in  an  action  for  injuries  resulting  from  falling  on  a  slippery  walk, 
it  has  been  held  that  it  may  be  shown  that  other  persons  have  pre- 
viously fallen  thereon ;  *^  and  in  an  action  for  injuries  resulting  from 
the  frio;ht  of  a  horse,  that  other  horses  have  been  frightened  by  the 
same  object.^^  Similarly,  in  an  action  for  injury  to  a  pedestrian  by 
the  sinking  of  a  sidewalk  which  had  been  taken  up  and  relaid,  evi- 
dence of  a  previous  cave-in  has  been  held  to  be  admissible,  as  tending 
to  show  the  nature  of  the  soil  and  the  degree  of  care  required  of  defend- 
ant in  refilling  the  excavation  made  by  him.*®  It  has  been  held, 
however,  that  whether  or  not  such  evidence  shall  be  admitted  to 
show  the  dangerous  condition  of  a  place  is  discretionary  with  the 
trial  judge.*®  Also  some  courts  hold  that  proof  of  other  accidents 
is'  inadmissible  for  any  purpose,-®  or  that  it  is  inadmissible  for  any 
purpose  other  than  to  show  notice  to  the  defendant,  and  that  the 
facts  are  the  only  legitimate  evidence  of  the  injury  and  of  the  man- 
ner and  cause  of  the  occurrence.*  Where  this  rule  obtains,  such 
evidence  is  inadmissible  for  the  purpose  of  raising  a  presumption 
that  the  particular  accident  in  question  happened,  or  to  show  that 
the  place  was  defective  and  dangerous,  or  of  such  a  character  that 
the  occurrence  resulting  in  the  injury  complained  of  might  well  have 
taken  place.'  For  example,  it  has  been  held  that  evidence  that  others 
had  stumbled  over  an  obstruction  on  which  a  person  had  caught  his 
foot  is  inadmissible,  either,  on  the  question  of  negligence,  or  to  estab- 

1245,  1246;  20  L.R.A.(N.SO    668  et  19.  Note:  16  Ann.  Cas.  639. 

seq.  20.  Bremoer  v.   Newcastle,   83  Me. 

14.  Gastel  v.  New  York,  194  N.  Y.  415,  22  Atl.  382,  23  A.  S.  R.  782  and 
15,  86  N.  E.  833,  128  A.  S.  R.  540,  note. 

16  Ann.  Cas.  635;  Terry  v.  Perry,  199       Note:  7  Am.  Rep.  208. 

N.  Y.  79,  92  N.  E.  91,  20  Ann.  Cas.       Early  cases  in  Iowa  appear  to  snp- 

796,  35  L.R.A.(N.S.)  666.  port  the  proposition  set  forth  in  the 

15.  O'Brien  v.  St.  Paul,  116  Minn,  text,  Hucbon  v.  Chicago,  etc.,  R.  Co., 
249,  133  N.  W.  981,  Ann.  Cas.  1913A  69  la.  581,  13  N.  W.  735,  44  Am.  Rep. 
668;  Flansburg  v.  Elbridge,  205  N.  Y.  692;  Mathews  v.  Cedar  Rapids,  80  la. 
423,  98  N.  E.  750,  41  L.RA.(N.S.)  459,  45  N.  W.  894,  20  A.  S.-R.  436; 
546.  but  later  cases  therein  seem  to  be  to 

Note:  16  Ann.  Cas.  637.  the  efifect  that  such  evidence  ia  ad- 

16.  Smith  v.  Tacoma,  51  Wash.  101,  missible  to  show  the  existence  of  a 
98  Pae.  91,  21  L.R.A.(N.S.)   1018.       dangerous  condition. 

17.  Heinrailler  v.  Winston,  131  la.       Note:  16  Ann.  Cas.  637,  638. 

32,  107  N.  W.  1102,  117  A.  S.  R.  445,  1.  Cleveland,  etc.,  R.  Co.  v.  Wyn- 

6  L.R.A.(N.S.)   150;  Crocker  v.  Mo-  ant,  114  Ind.  525,  17  N.  E.  118,  6 

Gregor,  76  Me.  282,  49  Am.  Rep.  611;  A.  S.  R.  644. 

Darling  v.   Westmoreland,  52  N.  H.  Note:  16  Ann.  Cas.  638. 

401,  13  Am.  Rep.  55.  2.  Cleveland,  etc.,  R.  Co.  v.  Wynant, 

18.  Rockwell  v.  McGovem,  202  114  Ind.  525,  17  N.  E.  118,  5  A.  S.  R. 
Mass.  6,  88  N.  B.  436,  23  L.R.A.  644;  Phillips  v.  Willow,  70  Wis.  6,  34 
(N.S.)  1022.  N.  W.  731,  5  A.  S.  R.  114. 
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lish  as  a  substantive  fact  that  the  obstruction  was  of  such  a  character 
that  a  man's  foot  would  strike  against  it.'  It  has  been  held,  that 
especially  is  evidence  that  other  horses  were  frightened  by  the  same 
object  inadmissible  in  an  action  to  recover  for  injuries  sustained 
by  the  fright  of  a  horse,  since  it  does  not  follow,  because  one  or  more 
horses  may  have  taken  fright  at  a  given  object  in  a  highway,  that 
the  object  was  necessarily  frightful  to  all  gentle  horses.^ 

423.  Proof  of  Absence  of  Other  Accidents. — There  is  a  conflict  of 
authority  also  as  to  whether  evidence  that  no  accidents  had  pre- 
viously occurred  at  the  place  in  question  is  admissible.  In  some 
jurisdictions  that  fact  may  be  shown,*  provided  the  use  and  experi- 
ence of  others  was  of  a  nature  to  have  tested  the  alleged  defect,  or 
in  other  words,  was  a  use  and  test  substantially  similar  to  that  of 
the  plaintiff.*  So  it  has  been  held  that  evidence  that  a  number  of 
persons  passed  along  a  sidewalk  without  harm  is  admissible,  in  an 
action  to  recover  damages  for  injuries  received  from  slipping  on  a 
formation  of  ice  extending  entirely  across  the  sidewalk,  to  show  that 
the  ice  was  not  slippery  and  dangerous,  since  the  attention  of  all 
who  passed  over  the  sidewalk  would  necessarily  be  drawn  to  the  ice, 
and  their  experience  be  substantially  the  same.'  Other  courts  hold 
that  evidence  that  others  had  passed  an  alleged  defect  in  safety  is 
not  competent  either  for  the  purpose  of  proving  that  the  way  was 
defective,  or  in  suitable  condition,  at  the  time  and  place  of  the  alleged 
injury,  or  as  a  test  of  the  degree  of  care  exercised  by  the  plaintiff, 
for  the  reason  that  it  is  not  pertinent  to  the  issue,  but  is  evidence 
concerning  collateral  facts:* 

424.  Evidence  of  Custom. — In  an  action  for  personal  injuries 
received  on  a  highway,  evidence  as  to  the  customary  manner  of  doing 
a  thing  is  admissible  on  the  issue  of  negligence  or  contributory  negli- 
gence where  the  manner  of  doing  it  is  not  a  matter  of  common  knowl- 
edge, but  not  otherwise.*  So  evidence  that  it  was  customary  to  place 
skids  across  a  walk  for  the  purpose  of  unloading  goods  is  admissible 
on  the  issue  as  to  the  reasonable  necessity  for  so  doing.**  And  evi- 
dence to  show  that  children  were  accustomed  to  play  in  a  public 
alley  where  an  unexploded  bomb  was  placed  and  left,  is  admissible 

8.  Diamond  Rubber  Co.  v.  Harry-  87  Am.  Dec.  194. 

man,  41  Colo.  415,  92  Pac.  922,  15  8.  Branch  v.  Libbey,  78  Me.  321,  5 

L.R.A.(N.S.)  776.  Atl.  71,  67  Am.  Rep.  810  and  note; 

4.  Cleveland,  etc.,  R.  Co.  v.  Wynant,  Garske  v.  Ridgeville,  123  Wis.  603, 102 
114  Ind.  526,  17  N.  E.  118,  6  A.  S.  R.  N.  W.  22,  3  Ann.  Cas.  747. 

644.  9.  Simonds  v.  Baraboo,  93  Wis.  40, 

Note:  49  Am.  Rep.  613.  67  N.  W.  40,  67  A.  S.  R.  895.    See 

5.  Note:  20  L.R-A.(N.S.)  €39,  670.  Negligence. 

6.  Note :  87  Am.  Dec.  197.  10.  Jochem    v.    Robinson,   72   Wis. 

7.  Calkins  v.  Hartford,  33  Conn.  57,  199,  39  N.  W.  383,  1  L.R.A.  178. 
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under  a  count  in  a  complaint  charging  wantonness.*^  But  a  general 
custom  and  usage  as  to  placing  railings  or  barriers  along  a  highway 
embankment  is  of  no  importance  in  determining  the  liability  of 
a  town  for  failure  to  provide  such  barriers  at  a  dangerous  place, 
and  cannot  be  shown^  where  the  statute  imposes  an  absolute  liability 
to  make  highways  safe  for  travel.^*  Nor  is  evidence  of  the  custom- 
ary  action  of  a  town  in  respect  to  snowdrifts  in  the  highways  admis- 
sible,  either  on  the  question  of  the  sufficiency  of  the  highway  whereon 
the  injuries  were  received,  or  on  that  of  plaintiff's  negligence.^' 

425.  Notice. — On  the  question  of  notice  to  a  defendant  of  the  dan- 
gerous character  of  a  highway  evidence  is  generally  admissible  of 
other  accidents  that  had  previously  occurred  at  the  same  place,^^  of 
the  condition  of  other  streets  or  sidewalks  in  the  immediate  vicinity 
of  the  placto  where  the  accident  occurred,**  and  of  the  condition  of 
the  street  or  highway  prior  to  the  happening  of  the  accident.**  So 
in  an  action  for  injuries  caused  by  a  horse  taking  fright  at  piles 
of  lumber  on  the  margin  of  a  highway,  and  projecting  into  it  on 
either  side,  it  is  proper,  as  affecting  the  question  of  notice  to  admit 
evidence  showing  that  on  numerous  prior  occasions  lumber  was  so 
piled  at  that  place.*^  On  this  question  of  notice,  a  preamble  and 
resolution  passed  by  the  common  council  previous  to  the  accident, 
reciting  that,  owing  to  insufficient  lights  and  protection  at  the  ap- 
proaches of  several  bridges  in  the  city,  several  accidents  had  occurred, 
and  appointing  a  committee  to  examine  and  report  the  best  method 
for  preventing  a  recurrence  thereof,  may  also  be  shown.*^  So,  too, 
evidence  that  a  city  was  informed  at  a  meeting  of  its  council,  through 
the  report  of  a  comrpittee,  that  some  slight  repairs  had  been  made 
on  a  ravine  in  the  street,  is  admissible  as  conducing  to  show  that 
the  corporation  was  informed  of  the  character  of  the  repair  of  the 
street,  which  the  plaintiff  contended  was  insufficient.*^  Likewise, 
evidence  of  resolutions  passed  by  the  common  council  for  about  two 
years  prior  to  the  accident  ordering  a  sidewalk  to  be  repaired  is 
admissible  to  show  notice  on  the  part  of  a  village  of  the  condition 
of  the  walk  if  accompanied  by  proof  that  the  repairs  had  not  been 
made.*^  Evidence  to*  show  that  a  street  commissioner  had  notice  of 
the  dangerous  condition  of  a  sidewalk  must  be  in  some  manner 

11.  Wells  V.  Gallagher,  144  Ala.  17.  North  Manheim  Tp.  v.  Arnold, 
363,  39  So.  747,  113  A.  S.  R.  50,  3  119  Pa.  St.  380,  13  Atl.  277,  4  A.  S. 
L.R.A.(N.S.)  759.  E.  660. 

12.  MoIIoy  v.  Walker  Tp.,  77  Mich.  18.  Chicago  v.  Powers,  42  111.  169|, 
448,  43  N.  W.  1012,  6  L.R.A.  695.  89  Am.  Dec.  418. 

13.  Note:  13  L.R.A.(N.S.)   1244.  19.  Montgomery  v.  Gilmer,  33  Ala. 

14.  See  supra,  par.  422.  116,  70  Am.  Dec.  562. 

15.  See  supra,  par.  420.  20.  Thompson  v.  Quiney,  83  Midt 

16.  See  supra,  par.  418.  173,  47  N.  W.  114, 10  L.R.A.  734. 
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connected  with  the  defect  in  point  of  time.^  So,  evidence  of  knowl- 
edge by  village  trustees  that  a  broken  telephone  wire  is  live  is  not 
admissible  to  show  their  knowledge,  when  an  injury  is  caused  by 
the  same  line  of  wire  a  quarter  of  a  mile  distant  from  such  break, 
eight  or  ten  months  later,  of  the  fact  that  the  wire  must  be  in  contact 
at  some  point  with  a  dangerous  current,  which  condition  should  be 
corrected.*  Actual  notice  is  a  conclusion  of  fact  that  may  be  estab- 
lished by  circumstantial  as  well  as  direct  evidence.^  But  it  has  been 
held  that  where  actual  notice  of  a  defective  street  is  required  by 
statute  it  cannot  be  proved  by  the  admission  of  the  officers  to  whom 
notice  should  be  given>  Oral  testimony  as  to  the  contents  of  a  writ- 
ten notice  of  injury  may  be  given  by  the  person  who  drew  the  notice; 
and  the  facts  that  the  witness  fails  to  produce  a  memorandum  made 
by  him  in  respect  to  the  notice,  and  that  he  gave  a  somewhat  different 
version  of  the  contents  of  the  notice  in  a  deposition  taken  before  the 
trial,  do  not  render  his  testimony  inadmissible.^ 

426.  Contribtttory  Negligence. — ^Reasonable  care  on  the  part  of  the 
plaintiff  in  an  action  for  personal  injuries  received  on  a  street  or 
highway  may  be  inferred  from  circumstances  even  where  the  burden 
of  proving  it  rests  on  him.*  Evidence  that  the  plaintiff  was  a  careful 
and  skilful  driver  or  as  to  his  habits  as  a  driver,  is  not,  however, 
admissible.^  Nor  is  evidence  of  his  general  character  as  a  sober  and 
temperate  man  admissible  to  rebut  evidence  that  he  was  intoxicated 
when  the  accident  happened.*  But  where  a  person  is  found  fatally 
injured  in  an  excavation  in  a  highway,  and  there  is  no  proof  of  the 
circumstances  of  his  death,  the  jury  may  consider  his  habits  as  to 
temperance  and  caution,  and  his  acquaintance  with  the  locality,  on 
the  question  whether  he  used  reasonable  care.*  Evidence  of  the  capac- 
ity of  a  horse  for  speed  has  been  held  to  be  admissible  where  it  is 
contended  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
driving  at  too  great  a  speed. ^*  But  opinions  as  to  the  prudence  of 
trying  to  drive  on  a  defective  road  are  incompetent.^^    After  a  plain- 

'  1.  Miller  v.  Mnllan,  17  Idaho  28,  sueh  condition,  are  not  admissible  in 
104  Pac.  660,  19  Ann.  Cas.  1107.  an  action  to  hold  the  village  liable  for 

2.  Fox  v.   Manchester,   183  N.   Y.  the  injury. 

141,  76  N.  B.  1116,  2  L.R.A.(N.S.)       6.  Garske   v.   Ridgevillc,   123   Wis. 

474.  503, 102  N.  W.  22,  3  Ann.  Caa.  747. 

3.  Note:  Ann.  Cas.  1913 A  695.  6.  French  v.  Brunswick,  21  Me.  29, 

4.  Qarske  v.  Hidgeville,  123   Wis.  38  Am.  Dee.   250.    See  supra,  par. 
603,  102  N.  W.  22,  3  Ann.  Cas.  747  414. 

and  note.  7.  Note:  13  L.R.A.(N.S.)  1244. 

Note:  Ann.  Cas.  1913A  695.  8.  Heland     v.     Lowell,     3     Allen 

See  also  Fop  ▼.  Manchester,  183  N.  (Mass.)  407,  81  Am.  Dec.  670. 

T.  141,  75  N.  E.  1116,  2  L.R.A.(N.S.)  9.  Cassidy  v.  Angell,  12  R.  L  447, 

474,  wherein  it  is  held  that  deelara-  34  Am.  Rep.  690  and  note. 

tions  of  village  officers  at  the  coroner's  10.  Note :  49  Am.  Rep.  614. 

inquest  on   one  killed  on   an   unsafe  11.  Alhion  v.  Hethck,  90  Ind.  546, 

highway,    as   to   their   knowledge   of  46  Am.  Rep.  230. 
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tiff  has  testified  in  his  own  behalf,  his  counsel  cannot  introduce 
evidence  to  show  that  his  memory  had  become  weakened,  and  thus 
form  a  basis  for  argument  that  be  was  mistaken  in  his  testimony, 
and  exercised  due  care  and  prudence.^* 

Questions  of  Law  and  Fact;  Instructions 

427.  In  GeneraL — ^In  actions  based  on  injuries  caused  by  defects 
or  obstructions  in  highways  the  well  established  general  rule  applies 
that  questions  of  law  are  for  the  court,  while  questions  of  fact  are 
for  the  determination  of  the  jury,  where  the  evidence  is  conflicting 
or  where  different  conclusions  might  reasonably  be  drawn  from  the 
facts  proved.^*  Thus  it  ia  a  question  of  law  whether  it  is  the  duty 
of  a  municipality  to  keep  its  streets  and  highways  in  repair,^*  whether 
it  is  liable  for  injuries  sustained  by  individuals  from  the  use  of  defec- 
tive streets  and  highways,^*  and  whether  a  highway  has  been  legally 
established  so  as  to  impose  such  liability  on  the  municipality.**  On 
the  other  hand,  it  is  usually  a  question  of  fact  whether  a  municipality 
has  used  reasonable  care  in  the  construction  and  maintenance  of  its 
highways  and  streets,*'  and  the  same  is  true  of  questions  as  to  whether 

12.  Dundas  v.  Lansing,  75  Mich.  Atl.  412, 16  L.R.A.(N.S.)  200;  Haber- 
499,  42  N.  W.  1011,  13  A.  S.  B.  457,  hiU  v.  Boston,  190  Mass.  358,  76  N. 
5  LRA.  143.  E.  907,  4  L.RA.(N.S.)  671;  Mollov 

13.  See  generally,  Juhy.  v.  Walker  Tp.,  77  Mich.  448,  43  N. 

14.  Note:  20  L.R.A.(N.S.)  626.         W.   1012,   6  L.R.A.   695;   Hughes  v. 

15.  Sutton  V.  Snohomish,  11  Wash.  Detroit,  161  Mich.  283,  126  N.  W. 
24,  39  Pac.  273,  48  A.  S.  R.  847.  214,  137  A.  S.  R.  604;  Neidhardt  v. 

16.  Note:  13  L.R.A.(N.S.)  1222  et  Minneapolis,  112  Minn.  149,  127  N. 
seq.  W.    484,    29    L.R.A.(N.S.)    822    and 

17.  Watertown  v.  Greaves,  112  Fed.  note;  O'Brien  v.  St.  Paul,  116  Minn. 
183,  50  C.  C.  A.  172,  56  L.R.A.  8C5;  249,  133  N.  W.  981,  Ann.  Cas.  1913 A 
Denver  v.  Maurer,  47  Colo.  209,  106  668;  Nesbitt  v.  Greenville,  69  Miss.  22, 
Pac.  875, 135  A.  S.  R.  210 ;  District  of  10  So.  462,  30  A.  S.  R.  521 ;  Bassett 
Columbia  v.  Duryee,  29  App.  Cas.  v.  St.  Joseph,  53  Mo.  290,  14  Am. 
(D.  C.)  327,  10  Ann.  Cas.  675;  At-  Rep.  446;  Reedy  v.  St.  Louis  Brew- 
lanta  v.  Wilson,  59  Ga.  544,  27  Am.  ing  Ass'n,  161  Mo.  253,  61  S.  W.  869, 
Rep.  396;  Jefferson  v.  Chapman,  127  53  L.R.A.  805;  Fischer  v.  St.  Louis^ 
III.  438,  20  N.  E.  33,  11  A.  S.  R.  136  189  Mo.  567,  88  S.  W.  82,  107  A.  S. 
and  note;  Chicago  v.  McLean,  133  111.  R.  380;  Smart  v.  Kansas  City,  203 
148,  24  N.  E.  527,  8  L.R.A.  765;  Wei-  Mo.  162,  105  S.  W.  709,  123  A.  S.  R. 
lington  V.  Gregson,  31  Kan.  99,  1  Pac.  415,  13  Ann.  Cas.  932,  14  L.R.A. 
263,  47  Am.  Rep.  482;  Kansas  City  (N.S.)  565;  Sheets  v.  McCook,  95 
V.  Bradbury,  45  Kan.  381,  26  Pac  Neb.  139,  145  N.  W.  252,  51  L.R.A. 
889,  23  A.  S.  R.  731;  Le  ington  v.  (N.S.)  321;  Hubbard  v.  Concord,  35 
Cooper,  148  Ky.  17,  145  S.  W.  1127,  N.  H.  62,  69  Am.  Dec.  520  and  note; 
43  L.RA.(N.S.)  1158  and  note;  Ray  v.  Manchester,  46  N.  H.  59,  88 
Cleveland  v.  Bangor,  87  Me.  259,  32  Am.  Dec.  192;  Fox  v.  Manchester,  183 
Atl.  892,  47  A.  S.  R.  326;  Magaha  v.  N.  Y.  141,  75  N.  E.  1116,  2  L.R.A. 
Hagerstown,  95  Md.  62,  51  Atl.  832,  (N.S.)  474;  Johnson  v.  New  York, 
93  A.  S.  R.  317;  Pennsylvania  Steel  186  N.  Y.  139,  78  N.  E.  715,  116  A. 
Co.   V.   Wilkinson,   107  Md.   574,  69   S.  R.  645,  9  Ann.  Cas.  824;  Solberg 
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defects  or  obstructions  were  due  to  the  negligence  of  an  individual 
or  private  corporation.*®  If,  however,  the  evidence  is  without  con- 
flict and  clearly  and  conclusively  establishes  the  existence  of  the 
obstruction,  then  it  is  a  question  of  law  whether  it  was  of  such  a 
character  as  to  render  the  way  unsafe.**  So  the  question  of  the 
insufficiency  or  want  of  repair  of  a  highway  is  one  for  the  court  where 
the  conditions  and  circumstances  are  so  clear  and  convincing  as  to 
leave  no  room  for  reasonable  controversy.**  An  inequality  or  depres- 
sion in  a  street  or  sidewalk,  or  an  obstruction  therein,  may  be  so 
slight  or  immaterial  as  to  justify  the  court  in  saying  as  a  matter  of 
law  that  the  defendant  has  not  been  negligent,  in  which  case  it  is 
proper  to  direct  a  verdict  for  the  defendant.*  As  a  rule,  the  question 
whether  a  crossing  or  street  was  obstructed  by  a  railroad  train,*  and 
whether  it  was  rightfully  so  obstructed,  is  one  of  fact,*  but  it  has 
been  held  that  the  question  whether  the  obstruction  of  a  highway 
crossing  by  a  railroad  train  was  inevitable  should  not  be  submitted 
to  the  jury  where  the  evidence  shows  that  it  could  have  been  avoided 
by  the  exercise  of  proper  care  and  diligence  on  the  part  of  the  con- 

V.  Sehlosser,  20  N.  D.  307,  127  N.  W.  Notes:  48  A.  S.  R.  857;  103  A.  S. 

91,  30  L.R.A.(N.S.)  1111;  Purcell  v.  R.  287  et  seq.;  6  L.R.A.  254;  10  L.R.A. 

Stubblefield,  41   Okla.  562,   139  Pac.  740;  21  L.R.A.  277  et  seq.;  61  L.R.A. 

290,  51  L.R.A.tN.S.)  1077;  Easton  v.  689    et    seq.;    9    L.R.A.(N.S.)    1266, 

Neff,  102  Pa.  St.  474,  48  Am.  Rep.  1267;  13  L.R.A.(N.S.)   1250  et  seq.; 

213;  Plymouth  Tp.  v.  Graver,  125  Pa.  20    L.R.A.  (N.S.)    583,   670,   671;   20 

St.  24,  17  Atl.  249,  11  A.  S.  R.  867;  Ann.  Cas.  SOL 

Corbalis  v.  Newberry  Tp.,  132  Pa.  St,  18,  Merchants'    Ice,    etc.,    Co.    v. 

9,  19  Atl.  44,  19  A.  S.  R.  588;  Hoi-  Bargholt,  129  Ky.  60,  110  S.  W.  364, 

bert  V.  Philadelphia,  221  Pa.  St.  266,  16  Ann.  Cas.  965;  Smith  v.  Edison, 

70   Atl.   746,   20    L.R.A. (N.S.)    201;  etc.,  Co.,  198  Mass.  330,  84  N.  E.  434, 

Gonzales  v.  Galveston,  84  Tex.  3,  19  15     L.R.A.(N.S.)     957;     Solbeig    v. 

S.  W.  284,  31  A.  S.  R.  17;  Mackay  Sehlosser,  20  N.  D.  307, 127  N.  W.  91, 

V.  Salt  Lake,  29  Utah  247,  81  Pac.  30    L.R.A. (N.S.)    1111;    Dickson    v. 

81,  4  Ann.  Cas.  824;  Hemdon  v.  Salt  Hollister,  123  Pa.  St.  421,  16  Atl.  484, 

Lake  City,  34  Utah  65,  95  Pac.  646,  10   A.   S.  R.   533.    And  see   Negu- 

131  A.  S.  R.  827;  Richmond  v.  Mason,  gekce. 

109  Va.  546,  65  S.  E.  8,  17  Ann.  Cas.  19.  Richmond  v.  Lambert,  111  Va. 

194;  Stone  v.  Seattle,  30  Wash.  65,  174,  68  S.   E.  276,  28  L.R.A.(N.S.) 

70  Pac.  249,  67  L.R.A.  253;  Peterson  380. 

V.  Seattle,  40  Wash.  33,  82  Pac.  141,  6  20.  Kawiecka  v.  Superior,  136  Wis. 

Ann.  Cas.  735;  Bull  v.  Spokane,  46  613,  118  N.  W.  192,  21  L.R.A.(N.S.) 

Wash.  237,  89   Pac.  656,   13   L.R.A.  1020. 

(N.S.)    1105;   Dougan   V.   Seattle,  76  1.  Lexington  v.  Cooper,  148  Ky.  17, 

Wash.  621,  136  Pac.  1165,  51  L.R.A.  145    S.    W.    1127,    43    L.R.A.(N.S.) 

(N.S.)  214;  Hunt  v.  Winfleld,  36  Wis.  1158;  Kawiecka  v.  Superior,  136  Wis. 

154,  17   Am.   Rep.  482;   McClure  v.  613,  118  N.  W.  192,  21  L.R.A.(N.S.) 

Sparta,  84  Wis.  269,  54  N.  W.  337,  36  1020. 

A.  S.  R.  924;  Kawiecka  v.  Superior,  2.  Note:  18  L.R.A.  154. 

136   Wis.    613,   118   N.    W.    192,   21  3.  Chicago,  etc.,  R.  Co.  v.  Prescott, 

L.R.A.(N.S.)     1020;     Vancouver     v.  69  Fed.  237,  19  U.   S.  App.  291,  8 

Cmnmings,   46    Can.    Sup.    Ct.    457,  C.  C.  A.  109,  23  L.R.A.  654. 

Ann.  Cas.  1913A  685. 

515 


§  428  HIGHWAYS  13  B.  C.  L. 

ductor;  but  it  is  the  duty  of  the  court  to  instruct  the  jury  as  a  matter 
of  law  that  such  obstruction  is  unauthorized  and  illegal.^  So,  whilci 
as  a  general  rule  the  question  whether  or  not  an  object  is  one  cal- 
culated to  frighten  horses  of  ordinary  gentleness  is  for  the  jury/  there 
are  exceptions  to  this  rule.  Thus,  it  has  been  held. that  the  court 
may  hold  as  a  matter  of  law  that  the  municipality  is  not  liable  for 
injuries  resulting  from  the  fright  of  a  horse  at  objects  not  of  an 
unusual  character^  placed  at  the  side  of  a  street,  out  of  the  traveled 
way,  for  the  purpose  of  constructing  or  repairing  the  same,  and  this 
even  though  they  are  permitted  to  remain  a  longer  time  than  is 
necessary  before  being  used.*  How  an  accident  occurred  is  ordinarily 
a  question  for  the  jury,'  and  it  is  also  for  them  to  determine  the  'cause 
of  the  defect  by  reason  of  which  it  occurred,  as  for  example,  whether 
the  settling  of  the  earth  and  a  cavity  under  the  paving  were  due  to 
the  improper  construction  of  a  sewer,  or  to  natural  causes/  or  whether 
ice  in  a  street  was  formed  from  water  emptied  out  of  adjoining  build- 
ings, or  from  causes  over  which  the  municipality  had  no  control.* 
It  has  been  held,  however,  that  the  question  whether  an  injury  was 
caused  in  a  particular  manner  should  not  be  submitted  to  the  jury 
where  the  evidence  is  insufBcient  to  warrant  a  finding  that  it  was  so 
caused.** 

428.  Necessity  for  and  Sufficiency  of  Warnings,  Guards  and  Bar- 
riers.— ii  is  generally  a  question  for  the  jury  whether  or  not  a 
dangerous  place  is  in  such  proximity  to  the  highway  as  to  make  the 
way  itself  unsafe  for  travel,  and  hence  to  make  it  the  duty  of  the 
municipality**  or  of  the  owner  of  the  adjoining  property  to  erect 
guards  or  barriers  to  protect  the  traveling  public.**    It  has  been  held, 

4.  Ranch  v.  Lloyd,  31  Pa.  St.  358,  Qa.  281,  82  S.  E.  656,  L.R.A.  1915A 
72  Am.  Dec  747.  325. 

5.  Ayer  v.  Norwich,  39  Conn.  376,  11.  Barnes  v.  Chicopee,  138  Mass. 
12  Am.  Rep.  396;  Elam  v.  Mt.  Sterl-  67,  52  Am.  Rep.  259;  Molloy  v.  Walk- 
ing, 132  Ky.  657,  117  S.  W.  250,  20  er  Tp.,  77  Mich.  448,  43  N.  W.  1012, 
L.RJL.(N.S.)  512;  East  Tennessee  6  L.R.A.  695;  Bumell  Tp.  v.  Unea- 
Tel.  Co.  V.  Parsons,  154  Ky.  801,  159  pher,  117  Pa.  St  353,  11  AU.  619,  2 
S.  W.  584,  47  L.R.A.(N.S.)  1021.  A.  S.  R.  664;  Plymonth  Tp.  v.  .Graver, 

Note:  15  L.R.A.  366.  125  Pa.  St  24,  17  Atl.  249,  11  A.  S. 

6.  Elam  v.  Mt  Sterling,  132  Ky.  R.  867;  O'Malley  v.  Parsons,  191  Pa. 
657,  117  S.  W.  250,  20  L.RA.(N.S.)  St  612,  43  Atl.  384,  71  A.  S.  R.  778; 
512;  East  Tennessee  Tei.  Co.  v.  Par-  Drew  v.  Sutton,  55  Vt  586,  45  Am. 
sons,  154  Ky.  801,  159  S.  W.  584,  47  Rep.  644. 

LJl.A.(N.S.)   1021.  Notes:  79  Am.  Dec.  705;  13  LJIA. 

7.  Note:  13  L.R.A.(N.S.)  1250  et  (N.S.)  1250  et  8.eq.;  20  L.R.A.(N.S.) 
seq.  675  et  seq.;  42  L.R.A.(N.S.)   270  et 

8.  Updike  v.  Omaha,  87  Neb.  228,  seq. 

127  N.  W.  229,  30  L.R.A.(N.S.)  589.  12.  Strange  v.  Bodcan  Lumber  Co., 

9.  Magaha  v.  Hagerstown,  95  Md.  79  Ark.  490,  96  S.  W.  152,  116  A.  S. 
62,  51  Atl.  832,  93  A.  S.  R.  317.  R.  92. 

10.  Williams    ▼.    Washiq^n,    142 
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however,  in  certain  cases,  as  matter  of  law,  tliat  a  jury  was  not 
authorized  in  finding  that  the  dangerous  place  was  in  such  proximity 
to  the  highway  as  to  render  traveling  thereon  unsafe.^'  So  it  is 
usually  for  the  jury  to  determine  whether  the  municipality  has  taken 
proper  precautions  to  guard  travelers  against  dangers  from  obstruc- 
tions or  defects  in  the  way  itself ;  ^^  as,  for  example,  whether  the 
erection  of  a  guard  or  barrier  around  the  dangerous  place  was  neces- 
sary for  the  protection  of  travelers,  and  whether  the  municipality  was 
negligent  in  failing  to  erect  one.^^  And  it  is  also  a  question  for  them 
whether  a  guard  or  barrier  actually  erected  was  a  sufficient  protection 
to  the  public,^^  or  whether  it  was  in  an  unsafe  and  dangerous  con- 
dition,^'  and  the  municipality  was  negligent  in  maintaining  it  in  that 
condition.^^  So  where  the  evidence  is  conflicting,  it  is  for  the  jury 
to  determine  whether  objects  such  as  boxes  and  kegs  were  placed  on  b 
sidewalk  for  the  purpose  of  warning  pedestrians  of  danger,  and  if  so, 
whether  they  were  placed  in  such  a  way  as  to  constitute  a  sufficient 
warning,^*  and  whether  lights  were  placed  near  an  excavation,  and,  if 
so,  whether  they  were  sufficient  to  apprise  travelers  of  the  danger.*^ 
The  same  is  true  of  the  questions  whether  or  not  persons  using  a 
steam  shovel  in  deepening  a  cut  across  a  highway  are  bound,  in  the 
exercise  of  reasonable  care,  to  provide  someone  to  warn  travelers  of 
the  danger ;  ^  whether  a  water  company  opening  a  hydrant  for  the 
purpose  of  flushing  its  mains  has  exercised  sufficient  care  and  taken 
sufficient  precautions  to  warn  and  protect  travelers,*  and  whether  a 
municipality  is  guilty  of  negligence  in  permitting  a  trapdoor  in  an 
areaway  not  wholly  within  the  street  to  be  left  open  and  unguarded.' 

429.  Reasonable  Use  of  Highway;  Temporary  Obstructions. — The 
question  how  long  one  may  remain  in  a  particular  place  on  a  highway 
without  ceasing  to  be  a  traveler,  or,  in  other  words  the  question  of 
reasonable  use  of  the  highway  is  for  the  jury  if  there  is  any  evidence 
on  which  to  base  a  finding  that  such  was  reasonable.^  So  the  ques- 
tion of  reasonable  necessity  for  use  of  a  street  or  highway  by  an 

13.  Barnes  v.  Chicopee,  138  Mass.  19.  Hannen  v.  Pence,  40  Minn.  127, 
67,  52  Am.  Rep.  259.  41  N.  W.  657,  127  A.  S.  R.  717. 

14.  Note:  20  L.R.A.(N.S.)  583.  20.  Hall  v.  Manson,  99  la.  698,  68 

15.  Note:   20  L.R.A.(N.S.)   676  et  N.  W.  922,  34  L.R.A.  207. 

seq.  1.  Heinmiller  v.   Winston,  131   la. 

16.  Sutton  V.  Snohomish,  11  Wash.  32,  107  N.  W.  1102, 117  A.  S.  R.  405, 
24,  39  Pae.  273,  48  A.  S.  R.  847.  6  L.R.A.(N.S.)  150. 

Note:  42  L.R.A.(N.S.)  276,  277.  2.  Topeka  Water  Co.  v.  Whiting,  68 

17.  Baroesville  v.  Ward,  85  Ohio  Kan.  639,  60  Pae.  877,  39  Lit.A.  90. 
St.  1,  96  N.  £.  937,  Ann.  Cas.  1912D  3.  Earl  v.  Cedar  Rapids,  126  la. 
1234,  40  L.R.A.(N.S.)  94.  361,  102  N.  W.  140, 106  A.  S.  R.  361. 

18.  Gibson  v.  Huntington,  38  W.  4.  Vamey  v.  Manchesteri  68  N.  H. 
Va.  177,  18  S.  E.  447,  46  A.  S.  R.  430,  42  Am.  Rep.  592. 

853,  22  L.R.A.  561. 
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abutting  owner  is  ordinarily  one  for  the  jury,*  as,  for  example,  whether 
it  was  reasonably  necessary  to  place  skids  across  the  walk  for  the 
purpose  of  unloading  merchandise.*  It  is  also  usually  for  them  to 
determine  whether  the  manner  and  extent  of  such  use  was  reason- 
able,' whether  such  use  was  unreasonably  prolonged,*  and  whether 
reasonable  care  was  exercised  to  guard  the  obstruction,*  and  to  keep 
the  way  safe  for  travelers  during  such  use,**  and  to  prevent  inter- 
fcirence  with  the  property  or  business  of  adjoining  owners.**  It  has 
been  held,  however,  that  where,  under  conceded  facts,  no  more  space 
was  used  than  was  actually  occupied  by  certain  building  materials^ 
and  there  is  no  claim  that  the  use  was  prolonged  for  an  unreasonable 
time,  the  question  is  one  for  the  court,  and  the  case  ought  not  to  be 
submitted,  to  the  jury.**  Whether  a  temporary  obstruction  of  the 
street  for  purposes  of  improvement  is  reasonably  necessary  is  also  for 
the  jury.** 

430.  Proximate  Cause.-— While  there  is  authority  to  the  effect  that 
the-  question  of  proximate  cause  is  always  one  of  law,**  it  is  generally 
held  that  whether  a  defect  in  or  obstruction  of  a  street  or  highway  was 
the  proximate  cause  of  the  injury  complained  of  is  a  question  for 
the  jury,  if  the  defect  or  obstruction  is  of  such  a  character  that  reason- 
able and  prudent  men  may  reasonably  differ  as  to  whether  an  accident 
could  or  should  have  been  reasonably  anticipated  from  its  existence 
or  not**    Thus  it  has  been  held  to  be  for  them  to  determine  whether 

5.  Loberg  v.  Amherst,  87  Wis.  634,  12.  Lobeiier  ▼•  Amherst,  87  Wis.  634^ 
58  N.  W.  1048,  41  A.  S.  R.  69.  68  N.  W.  1048,  41  A.  S.  R.  69. 

6.  Jochem  v.  Robinson,  66  Wis.  13.  Frazier  v.  Butler  Borough,  172 
638,  29  N.  W.  642,  67  Am.  Rep.  298,  Pa.  St.  407,  33  Atl.  691,  51  A.  8.  R. 
72  Wis.  199,  39  N.  W.  383,  1  L.R.A.  739. 

178.  14.  Grand   Forks   v.   Paulsness,  19 

7.  Tolman  v.  Chicago,  240  HI.  268,  N.  D.  293,  123  N.  W.  878,  40  LJi.A. 
88  N.  E.  488,  16  Ann.  Cas.  142,  24   (N.S.)  1158. 

L.R.A.(N.S.)  97  and  note;  Loberg  v.  15.  Strange  v.  Bodcan  Lumber  Co., 

Amherst,  87  Wis.  634,  58  N.  W.  1048,  79  Ark.  490,  96  S.  W.  152,  116  A.  S. 

41  A.  S.  R.  69.  R.  92;  Atlanta  v.  Wilson,  59  Oa.  544, 

Note:  24  L.R.A.(N.S.)  99.  27  Am.  Rep.  396;  L.  Wolff  Mfg.  Co. 

8.  Culbertson  v.  Alexander,  17  v.  Wilson,  152  111.  9,  38  N.  E.  694,  26 
Okla.  370,  87  Pac.  863,  10  Ann.  Cas.  L.R.A.  229;  Wheeler  v.  Ft.  Dodge, 
916  and  note;  Vallo  v.  United  States  131  la.  566, 108  N.  W.  1057,  9  L,R.A. 
Exp.  Co.,  147  Pa.  St.  404,  23  Atl.  (N.S.)  146;  Lake  v.  MiUiken,  62  Me. 
694,  30  A.  S.  R.  741,  14  L.R.A.  743;  240,  16  Am.  Dec.  456;  Pennsylvania 
Loberg  v.  Amherst,  87  Wis.  634,  58  Steel  Co.  v.  Wilkinson,  107  Md.  547, 
N.  W.  1048,  41  A.  S.  R.  69.  69    Atl.   412,   16    L.R.A.(N.S.)    200; 

9.  Note:  10  Ann.  Cas.  918,  919.  Stout  v.  Vale  Crucis,  etc.,  Co.,  153 

10.  Vallo  V.  United  States  Exp.  Co.,  N.  C.  513,  69  S.  E.  508,  31  L.R,A. 
147  Pa.  St.  404,  23  Atl.  594,  30  A.  (N.S.)  804;  West  Mahony  Tp.  v.  Wat- 
S.  R.  741,  14  L.R.A.  743.  son,  112  Pa.  St.  574,  3  Atl.  866,  66 

11.  Culbertson  v.  Alexander,  17  Am.  Rep.  336,  116  Pa.  St.  344,  9  AtL 
Okla.  370,  87  Pac.  863,  10  Ann.  Cas.  430,  2  A.  S.  R.  604;  Vallo  v.  United 
916.  States  Exp.  Co.,  147  Pa.  St.  404,  23 
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original  improper  construction  of  a  sewer  was  the  proximate  cause 
of  an  accident  resulting  from  the  sinking  of  a  pavement,**  whether 
the  act  of  an  abutting  owner  in  turning  steam  into  a  sewer  was  the 
proximate  cause  of  a  pedestrian's  fall  and  the  resulting  injury  to 
him,*'  and  whether  the  fright  or  misconduct  of  a  horse  was  one  of 
the  proximate  causes  of  an  accident  arising  from  an  obstruction  in 
a  street.*®  So  it  is  for  them  to  determine  whether  a  liberty  pole  was 
erected  in  such  a  place  and  manner  and  maintained  for  so  long  a 
time,  under  all  the  circumstances,  as  to  have  created  reasonable  appre- 
hension of  danger.^^  The  question  of  proximate  cause  may,  however, 
be  for  the  court,  where  the  evidence  on  the  subject  is  clear  or  undis- 
puted,** and  it  has  been  held  that  if  a  defect  is  so  slight  that  no 
careful  or  prudent  man  would  reasonably  anticipate  any  danger  from 
its  existence,  but  still  an  accident  happens  which  could  have  been 
guarded  against  by  the  exercise  of  extraordinary  care  and  foresight, 
the  question  of  the  defendant's  responsibility  is  one  of  law.* 

431.  Notice  of  Defect  or  Obstruction. — ^The  question  whether  a 
municipality  has  notice  or  knowledge  of  a  defect  or  obstruction  in  a 
street  or  highway  is  ordinarily  one  of  fact  for  the  jury.*  It  is  for 
them  to  determine  whether  the  corporation  had  actual  notice  of  the 
condition  of  the  way.*    or  whether  such  condition  had  existed  for 

Atl.  594,  30  A.  S.  R.  741,  14  LJI.A.       2.  Huston  v.  Council  Bluffs,  101  la. 

743;  Peterson  v.  Seattle,  40  Wash.  33,  33,  69  N.  W.  1130,  36  L.R.A.  211; 

82  Pac  141,  5  Ann.  Cas.  735;  Braatz  Corbin  v.  Benton,  151  Ky.  483,  152 

V.  Fargo,  19  N.  D.  538,  125  N.  W.  S.    W.    241,    43    L.R.A.(N.S.)    951; 

1042,  27  L.R.A.(N.S.)  1169;  Bull  v.  Moore  v.  Kenoekee  Tp.,  75  Mich.  332, 

Spokane,  46  Wash.  237,  89  Pae.  555,  42  N.  W.  944,  4  L.RJI.  555;  Hughes 

13  L.RA.(N.S.)  1105.  v.  Detroit,  161  Mich.  283,  126  N.  W. 

Notes:    9    L.R.A.(N.S.)    553;    18  214,  137   A.   S.    R.   604;   Shelby  v. 

L.R.A.(N.S.)  1136  et  seq.  Clagett,  46  Ohio  St.  649,  22  N.  E.  407, 

And  see  Proximate  Cause.  5  L.R.A.  606;  Purcell  v.  Stubblefield^ 

16.  Updike  y.  Omaha,  87  Neb.  228,  41  Okla.  562,  139  Pae.  290,  61  L.R.A. 
127  N.  W.  229,  30  L.R.A. (N.S.)  589.  (N.S.)    1077;    Beall    v.    Seattle,    28 

17.  Smith  V.  Edison  Electric  II-  Wash.  593,  69  Pac.  12,  92  A.  S.  R. 
luminating  Co.,  198  Mass.  330,  84  N.  892,  61  L.R.A.  683  and  note;  Gibson 
E.  434,  16  L.R.A.(N.S.)  957.  v.  Hnntington,  38  W.  Va.  177,  18  S. 

18.  Cleveland  v.  Bangor,  87  Me.  E.  447,  45  A.  S.  R.  853,  22  L.R.A. 
259,  47  A.  S.  R.  326.  561. 

19.  Allegheny  v.  Zimmerman,  95  Notes:  31  A.  8.  R.  825;  5  L.R.A. 
95  Pa.  St.  287,  40  Am.  Rep.  649.  145;  13  L.R.A.(^S.)  1226  ct  seq.;  20 

20.  Wheeler  v.  Ft.  Dodge,  131  la.  L.R.A. (N.S.)  695  et  seq. 

666,  108  N.  W.  1057,  9  L.R.A. (N.S.)  3.  Magaha  v.  Hagerstoim,  95  Md. 

146;   West   Mahony  Tp.   v.  Watson,  62,  51  Atl.  832,  93  A.   S.   R.   317; 

112  Pa.  St.  674,  3  Atl.  866,  56  Am.  Sheets  v.  McCook,  95  Neb.  139,  145 

Rep.  336,  116  Pa.  St.  344,  9  Atl.  430,  N.    W.    252,    51    L.R.A.(N.S.)    321; 

2  A.  S.  R.  604.    And  see  Proximate  Duncan  v.  Philadelphia,  173  Pa.  St. 

Cause.  550,  34  Atl.  235,  51  A.  S.  R.  780. 

1.  Braatz  ▼.  Fargo,  19  N.  D.  538,  Notes:   61  L.R.A.  590;   20  L.RJL. 

125    N.   W.    1042,   27    L.R.A.(N.S.)  (N.S.)  730  et  seq.;  Ann.  Cas.  1913A 

1169.  696,  69a 
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such  a  length  of  time  as  to  constitute  constructive  notice,*  especially 
when  the  defect  is  comparatively  small,  and  is  not  of  a  character  to 
necessarily  attract  attention.^  So  it  is  generally  a  question  for  the 
jury  to  determine  whether  the  municipality  had  had  notice  of  the 
condition  of  the  street  for  a  sufficient  length  of  time  to  enable  it  to 
remove  the  obstruction  or  defect  or  to  protect  the  public  from  the 
resulting  danger,*  and  whether  it  exercised  reasonable  diligence  in 
so  doing  after  the  notice  was  received.'  But  where  the  facts  are 
undisputed,  and  but  one  reasonable  inference  can  be  drawn  from 
them,  the  question  of  notice  is  one  for  the  court  to  decide.*  The  ques- 
tion of  reasonable  diligence  in  making  repairs  after  notice  may  also 
become  one  of  law  under  such  circumstances.  And  in  determining 
how  speedily  a  municipality  should  be  required  to  act  a  limit  must 
sometime  be  reached,  where  the  period  between  discovery  of  the  defect 
and  the  accident  is  so  short  that  a  jury  should  not  be  allowed  to  say, 
as  a  question  of  fact,  that  due  diligence  has  been  lacking.*  It  may  also 
be  a  question  for  the  jury  whether  certain  persons  leaving  an  excava- 
tion unguarded  were  employees  of  a  city,  so  as  to  dispense  with  the 
necessity  for  showing  notice  to  it**  Whether  a  municipal  officer  had 
personal  knowledge  of  a  defect  or  obstruction,  and  whether  such 
knowledge,  if  found  to  exist,  had  been  acquired  a  sufficient  length  of 
time  previous  to  the  accident,  are  questions  for  the  jury.  But  whether 
a  certain  matter  is  in  the  line  of  a  particular  officer's  employment, 
so  as  to  render  his  knowledge  notice  to  the  municipality  is  a  question 

4.  Montgomery  v.  Coiner,  155  Ala.  139  Pac.  290,  51  L.RJu(N.S.)  1077. 
422,  46  So.  761,  21  L.R.A.(N.S.)  951;       Notes:   7  Am.  Rep.  44;  9  L.R.A, 
Kansas  City  v.   Bradbury,  45   Kan.    (N.S.)  1266;  20  L.R.A.(N.S.)  730  et 
381,  25  Pac.  889,  23  A.  S.  R.  731;   seq.;   10  Ann.   Cas.  680;   Ann.  Cas. 
CoUey  v.  Westbrook,  57  Me.  181,  2  1913A  698. 

Am.  Rep.  30;  Magaha  v.  Hagerstown,       5.  Diamond  Rubber  Co.  v.  Harry- 
95  Md.  62,  51  Atl.  832,  93  A.  S.  R.  man,  41  Colo.  415,  92  Pac.  922,  15 
317;    Reed    v.    Northfield,    13    Pick.  L.R.A.(N.S.)  775. 
(Mass.)  94,  23  Am.  Dec.  662;  Hayes       6.  Magaha  v.  Hagerstown,  95  Md. 
V.  Hyde  Park,  153  Mass,  514,  27  N.  62,  51  Atl.   832,  93  A.   S.  R.  317; 
E.  522,  12  L.R.A.  249;  Allen  v.  JVest   Rehberg  v.  New  York,  91  N.  Y.  137, 
Bay  City,  140  Mich.  Ill,  103  N.  W,  43  Am*  Rep.  657. 
514,  6  Ann.  Cas.  35;   Reedy  v.  St.       Note:  61  L.R.A.  690,  591. 
Louis  Brewing  Ass'n,  161  Mo.  623,       7.  Rehberg  v.  New  York,  91  N.  Y. 
61  S.  W.  859,  53  L.R.A.  805;  Dough-  137,  43  Am.  Rep.  657;  Cohen  v.  New 
erty  v.  St.  Louis,  251  Mo.  514,  158  S.  York,  204  N.  Y.  424,  97  N.  E.  866, 
W.    326,   46    L.R.A.(N.S.)    330    and  39  L.RA..(N.S.)  985. 
note;  Sheets  v.  McCook,  95  Neb.  139,       8.  Corbin  v.  Benton,  151  Ky.  483, 
145  N.  W.  252,  51  L.R.A.(N.S.)  321;   162  S.  W.  241,  43  L.R.A(NS)  691. 
Rehberg  v.  New  York,  91  N.  Y.  137,       9.  Cohen  v.  New  York,  204  N.  Y. 
43  Am.  Rep.  657;  Kunz  v.  Troy,  104  424,  97  N.  B.  866,  39  L.R.A.(N.S.) 
N.  Y.  344, 10  N.  E.  442,  58  Am.  Rep.  985. 

508;  Turner  v.  Newburgh,  109  N.  Y.  10.  Wilson  v.  Troy,  135  N.  Y.  96, 
301,  16  N.  E.  344,  4  A.  S.  R.  453;  32  N.  E.  44,  31  A.  8.  R.  817,  18 
Purcell  V.  Stubblefield,  41  Okla,  562,  L.R.A.  449. 
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of  law.^^  The  question  of  the  frequency  of  the  inspections  and  exam- 
inations of  sidewalks  and  street  crossings  that  should  necessarily  be 
made  by  municipal  authorities  is  a  question  of  fact  to  be  determined 
by  the  jury  under  the  particular  conditions  and  circumstances  of 
each  case.**  The  question  whether  or  not  an  abutting  owner  had 
actual  or  constructive  knowledge  of  a  defect  in  the  sidewalk,  is  for 
the  jury  where  the  evidence  is  conflicting.** 

432.  Notice  of  Injury. — It  is  apparently  well  settled  that  the  suffi- 
ciency of  a  statutory  notice  of  injury,  in  so  far  as  the  description 
of  the  place  where  the  accident  occurred  is  concerned,  is  a  question 
of  law  for  the  court  where  the  facts  are  not  disputed,  but  it  has  been 
held  that  wh^re  the  language  of  the  notice  k  of  doubtful  meaning, 
and  honest  minds  might  differ  concerning  it,  or  where  the  notice  does 
not  purport  to  accurately  locate  the  place,  but  generally,  as  between 
two  near  points,  or  on  a  bridge  of  considerable  length,  it  may  be 
proper  to  permit  the  jury  under  suitable  instructions  to  say  whether 
the  notice  given  when  aided  by  inquiries  suggested  therein  was  suffi- 
cient to  enable  the  municipal  authorities  acting  with  reasonable  dili- 
gence, to  locate  the  place.**  It  is  for  the  jury  to  determine  whether 
tiie  notice  was  so  prepared  as  to  mislead  the  municipal  officers,  and 
did  mislead  them ;  *^  whether  the  date  of  its  receipt  indorsed  on  a 
notice  is  a  mistake,  where  there  is  evidence  that  such  is  the  case;  *• 
and  whether  the  accident  occurred  at  the  place  specified.*' 

433.  Contributory  Negligence  Generally. — Whether  a  traveler  on 
a  street  or  highway  exercised  reasonable  care  for  his  own.  safety  or 
was  guilty  of  contributory  negligence  precluding  a  recovery  of  dam- 
ages for  injuries  sustained  by  reason  of  defects  or  obstructions,  in  the 
way,  is  ordinarily  a  question  of  fact  for  the  jury.*®    Thus,  it  iq  usually 

11.  Denver  v.  Dean,  10  Colo.  375,  District  of  Columbia  v.  Duryee,  29 
16  Pac.  30,  3  A.  S.  R.  504.  App.  Cas.  (D.  C.)  327,  10  Ann.  Caa. 

12.  MiUer  v.  MuUan,  17  Idaho  28,  675;  Chicago  v.  Major,  18  III.  349,  68 
104  Pac.  660,  19  Ann.  Cas.  1107.  Am.  Dee.  553;   Chie^^o  v.  McLean, 

13.  McLaughlin  v.  KeUy,  230  Pa.  133  Dl.  148,  24  N.  E.  527,  8  L.R.A. 
St.  251,  79  AU.  552,  50  L.R.A.(N.SO  765;  Sandwich  v.  Dolan,  133  111.  177. 
305.  24  N.  £.  626,  23  A.  S.  R.  598  and 

14.  Sollenbaiiger  v.  Lineville,  141 1&.  note;  Albion  v.  Hetrick,  90  Ind.  545. 
203,  119  N.  W.  618,  18  Ann.  Ca&  991  46  Am.  Rep.  230;  Mathews  v.  Cedar 
and  note.  Rapids,  80*  la.  459,  45  N.  W.  894,  20 

15.  Note:  18  Ann.  Cas.  999.  A.  8.  R.  436;  Hall  v.  Manson,  99  la. 

16.  Hayes  v.  Hyde  Park,  153  Mass.  698,  68  N.  W.  922,  34  L.R.A.  207; 
514,  27  N.  E.  522, 1  2L.R.A.  249.  Earl  v.  Cedar  Rapids,  126  la.  361, 

17.  O'Bnm  v.  St.  Paul,  116  Minn.  102  N.  W.  140,  106  A.  S.  R.  861; 
249, 133  N.  W.  981,  Ann.  Caa.  1913A  Wheeler  v.  Ft.  Dodge,  131  la.  566, 108 
668.  N.  W.  1057,  9  L.R.A.(N.S.)  146;  Mc- 

18.  Dobbins.  V.  Western  Union  Tel.  Gee  v.  Jones  County,  161  la.  296, 
Co.,  163  Ala.  222,  50  So.  919,  136  A.  142  N.  W.  957,  48  L.R.A.(N.S.)  141; 
S.  R.  69;  Denver  v.  Maurer,  47  Colo.  Langan  v.  Atchison,  35  Kan.  318,  11 
209,  106  Pac.  875,  135  A.  S.  R.  210;  Pac  38,  57  Adil  Rep.  165;  Topeka 
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for  the  jury  to  determine  whether  a  pedestrian  was  guilty  of  con- 
tributory  negligence  in  attempting  to  cross  a  park  strip  at  a  point 

Water  Co.  v.  Whiting,  58  Kan.  639,  715,  116  A.  S.  R.  545,  9  Ann.  Cas. 
50  Pac.  877,  39  L.R.A.  90;  Mer-  824;  Solberg  v.  Schlosscr,  20  N.  D. 
chants'  Ice,  etc.,  Co.  v.  Bargholt,  129  307,  127  N.  W.  91,  30  L.R.A.(N.S.) 
Ky.  60,  110  S.  W.  364,  16  Ann.  Cas.  lUl;  Jackson  v.  Grand  Forks,  24  N. 
965;  Louisville,  etc.,  R.  Co.  v.  Mulver-  D.  601,  140  N.  W.  718,  46  L.R.A. 
hiU,  147  Ky.  360,  144  S.  W.  83,  Ann.  (N.S.)  76;  Purcell  v.  Stubblefield,  41 
Cas.  1913D  183;  Covington  v.  Lee,  Okla.  562,  139  Pac.  290,  51  L.K.A. 
89  S.  W.  493,  28  Ky.  L.  Rep.  492,  2  (N.S.)  1077;  Beatty  v.  Gilmore,  16 
L.R.A.(N.S.)  481;  Nessen  v.  New  Pa.  St.  463,  56  Am.  Dec.  §14;  Dela- 
Orleans,  134  La.  465,  64  So.  286,  51  ware,  etc.,  R.  Co.  v.  Cadow,  120  Pa. 
L.R.A.(N.S.)  324;  Magaha  v.  Hagers-  St.  559,  14  Atl.  460,  6  A.  S.  R.  730; 
town,  95  Md.  62,  61  Atl.  832,  93  A.  Plymouth  Tp.  v.  Graver,  125  Pa.  St. 
S.  R.  317;  Stevens  v.  Boxford,  10  Al-  24,  17  Atl.  249,  11  A.  S.  R.  867; 
len  (Mass.)  26,  87  Am.  Dec.  616;  Fox  Vallo  v.  United  States  E  p.  Co.,  147 
V.  Sackett,  10  Allen  (Mass.)  536,  87  Pa.  St.  404,  23  Atl.  594,  30  A.  S.  R. 
Am.  Dec.  682  and  note;  Kelly  v.  741,  14  L.R.A.  743;  O'Malley  v.  Par- 
BIackst9ne,  147  Mass.  448,  18  N.  E.  sons,  191  Pa.  St.  612,  43  Atl.  384,  71 
217,  9  A.  S.  R.  730;  Haves  v.  Hyde  A.  S.  R.  778;  Herron  v.  Pittsburg, 
Park,  153  Mass.  514,  27  N.  E.  622,  12  204  Pa.  St.  609,  64  Atl.  311,  93  A  S. 
L.R.A.  249 ;  Haberlil  v.  Boston,  190  R.  798 ;  Rachmel  v.  Clark,  205  Pa.  St 
Mass.  358,  76  N.  E.  907,  4  L.R.A.  314,  54  Atl.  1027,  62  L.R.A.  969;  Hoi- 
(N.S.)  671;  Harris  v.  Clinton  Tp.,  64  bert  v.  Philadelphia,  221  Pa.  St.  266, 
Mich.  447,  31  N.  W.  425,  8  A.  S.  R.  70  Atl.  746,  20  L.R.A. (N.S.)  201; 
842;  Malloy  ▼.  Walker  Tp.,  77  Mich.  Knoxville  v.  Cain,  128  Tenn.  250,  169 
448,  43  N.  W.  1012,  6  L.R.A.  695;  S.  W.  1084,  48  L.R.A.(N.S.)  628  and 
Beaudin  v.  Bay  City,  136  Mich.  333,  note;  Galveston  v.  Hemmis,  72  Tex. 
99  N.  W.  286,  4  Ann.  Cas.  248;  658,  11  S.  W.  29,  13  A.  S.  R.  828; 
Hughes  V.  Detroit,  161  Mich.  283,  126  Gesas  v.  Oregon  Short  Line  R.  Co., 
N.  W.  214, 137  A.  S.  R.  504;  Speck  v.  33  Utah  156,  93  Pac.  274,  13  L.R.A. 
Bruce  Tp.,  166  Mich.  650,  132  N.  W.  (N.S.)  1074;  Hill  v.  New  Haven,  37 
114,  35  L.R.A.(N.S.)  203;  Neidhardt  Vt.  501,  88  Am.  Dec,  613  and  note; 
V.  Minneapolis,  112  Minn.  149,  127  N.  Danville  v.  Robinson,  99  Va.  448,  39 
W.  484,  29  L..RA.(N.S.)  822;  Nesbitt  S.  E.  122,  55  L.R.A.  162;  McQuillan 
v.  Greenville,  69  Miss.  22,  10  So.  452,  ▼.  Seattle,  10  Wash.  464,  38  Pac.  1119, 
30  A.  S.  R.  621;  Bassett  v.  St.  Joseph,  46  A.  S.  R.  799;  Sutton  v.  Snohomish, 
63  Mo.  290,  14  Am.  Rep.  446;  Wheat  11  Wash.  24,  39  Pac.  273,  48  A.  S.  R. 
T.  St  Louis,  179  Mo.  672,  78  S.  W.  847  and  note;  Lorenee  y.  EUensbuigh, 
790,  64  L.R.A.  292;  Ponca  v.  Craw-  13  Wash;  341,  43  Pac.  20,  62  A.  S.  R. 
ford,  23  Neb.  662,  37  N.  W.  609,  8  42;  Drake  v.  Seattle,  30  Wash.  81,  70 
A.  S.  R.  144;  Norris  v.  LitchAeld,  36  Pac.  231,  94  A.  S.  R.  844;  Peterson  v. 
N.  H.  271,  69  Am.  Dec  546;  Lydston  Seattle,  40  Wash.  83,  82  Pac.  141,  6 
V.  Rockingham  County  Light,  etc.,  Ann.  Cas.  735;  Slaughter  v.  Hunting- 
Co.,  75  N.  H.  23,  70  Atl,  385,^21  Ann.  ton,  64  W.  Va.  237,  61  S.  E.  155,  16 
Cas.  1236;  Slater  v.  North  Jersey  St.  L.R.A.(N.S.)  459  and  note;  Shriver 
R.  Co.,  75  N.  J.  L.  890,  69  Atl.  163,  v.  Marion  County  Court,  66  W.  Va. 
15  L.R.A.(N.S.)  840;  Sewell  v.  Co-  685,  66  S.  E.  1062,  26  L.R.A.(N.S.) 
hoes,  75  N.  Y.  45,  31  Am.  Rep.  418;  377;  Daniels  v.  Randolph  County 
Farley  v.  New  York,  152  N.  Y.  222,  Court,  69  W.  Va.  676,  72  ?.  E.  782, 
46  N.  E.  506,  57  A.  S.  R.  611;  Pox  37  L.R.A.(N.S.)  1158;  Achtcnhagen 
V.  Manchester,  183  N.  Y.  141,  75  N.  E.  v.  Watertown,  18  Wis.  331,  86  Am. 
1116,  2  L.R.A. (N.S.)  474;  Johnson  v.  Dec.  769  and  note,  questioned  on  an- 
New  York,  186  N.  Y.  139,  78  N.  E.  other  point  by  Barstow  v.  Berlin,  34 
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where  no  passageways  were  provided,**  or  in  attempting  to  cross  a 
street  at  night,**  whether  one  is  guilty  of  contributory  negligence  in 
traveling  at  night  without  a  light,*  whether  a  particular  vehicle  was 
unsuitable,  and  not  roadworthy,*  and  whether  it  is  negligence  to  leave 
a  horse  unhitched  in  the  highway,  or  to  leave  him  hitched  to  a  ground 
weight.*  The  same  is  true,  as  a  rule  of  the  questions  whether  the 
drunkenness  of  the  injured  person  contributed  to  his  injury,*  whether 
a  blind  person  walking  unattended  on  the  street  exercised  due  care ;  * 
whether  the  parents  of  a  child  were  negligent  in  permitting  it  to 
remain  unattended  on  a  street,*  and  whether  a  child  rolling  a  hoop 
was  guilty  of  contributory  negligence.'  It  is  also  a  question  for  the 
jury  whether  a  fireman  injured  by  a  defect  in  the  street  while  driving 
to  a  fire  was  guilty  of  contributory  negligence.*  The  question  whether 
one  was  negligent  in  failing  to  observe  and  avoid  a  particular  danger, 
or  obstruction,  or  defect  is  also  ordinarily  for  the  jury,  as,  for  example, 
whether  a  pedestrian  was  negligent  in  falling  into  an  excavation  near 
a  crosswalk,*  or  into  an  open  coal  hole,**  or  In  directing  his  eyes  to  a 
bulletin  board  which  was  placed  there  for  the  very  purpose  of  divert- 
ing the  attention  of  passers-by,**  or  whether  a  driver  was  exercLsing 
due  care  when  his  horse  was  frightened  by  an  open  hydrant,**  The 
question  of  contributory  negligence  is,  however,  one  of  law  where  the 
facts  are  undisputed  and  but  one  reasonable  inference  can  be  drawn 
from  them.** 

Wis.  357;  Sutton  v.  Wauwatosa,  29  28  Ky.  L.  Rep.  492,  2  L.R.A.(N.S.) 

Wis.  21,  9  Am.  Rep.  534;  Houfe  v.  481  and  note. 

Pulton,  29  Wis.  296,  9  Am.  Rep.  568;       6.  Neff  v.  Wellcsley,  148  Mass.  487, 

Prideaux  v.  Mineral  Point,  43  Wis.  20  N.  E.  Ill,  2  L.R.A.  500. 

513,  28  Am.  Rep.  558.  6.  Kunz  v.  Troy,  104  N.  Y.  344,  10 

Notes:   53  Am.   Deo.  67;  86  Am.  N.  £.  442,  58  Am.  Rep.  508. 
Dec.   772;    10   L.R.A.   182,   741;    18       7.  Chicago  v.  Keefe,  U4  IIJ,  222,  2 
L.R.A.  154;  9  L.R..A(N.S.)  1267;  13  N.  E.  267,  55  Am.  Rep.  860. 
L.R.A.(N.S.)    1250  et  seq.,  1261   et      8.  Farley  v.  New  York,  152  N.  Y. 
seq.;  21   L.R.A.(N.S.)    675,  676;  47  222,  46  N.  E.  506,  57  A.  S.  R.  511. 
L.R.A.(N.S.)  1022;  Ann.  Cas.  1913D       9.  Hall  v.  Manson,  99  la.  698,  68 
916;  1  British  Rul.  Cas.  812.  N.  W.  922,  34  L.R.A.  207. 

19.  Barnesville  ▼.  Ward,  85  Ohio  St.  10.  French  v.  Boston  Coal  Co.,  196 
1,  96  N.  E.  937,  Ann,  Cas,  1912D  Mass.  334,  81  N.  E.  265,  122  A.  S.  R. 
1234,  40  L.R.A.(N.S.)  94.  257,  11  L.R.A.(N.S.)  993. 

20.  Note:  16  L.R.A.(N.S.)   459  et .     11.  Note:  43  L.R.A.(N.S.)  1119. 
seq.  12.  Topeka  Water  Co.  v.  Whiting, 

1.  Note:  45  Am.  Rep.  650.  58  Kan.  639,  50  Pac.  877,  39  L.R.A. 

2.  Malloy  v.  WaJker  Tp.,  77  Mich.  90. 

448,  43  N.  W.  1012,  6  L.R.A.  695;  13.  Mathews  v.  Cedar  Rapids,  80 
SeweU  V.  Cohoes,  75  N.  Y.  45,  31  Am.  la.  459,  46  N.  W.  894,  20  A.  S.  R. 
Rep.  418.  436;  Merchants*  Ice,  etc.,  Co.  v.  Barg- 

8.  Cauffhlin  ▼.  Campbell-Sell  Bak-  holt,  129  Ky.  60,  110  S.  W.  364,  16 
ing  Co.,  39  Colo.  148,  89  Pac.  53,  121  Ann.  Cas.  965;  Merrill  v.  North  Yar- 
A.  S.  R.  158,  8  L.R.A.(N.S.)  1001.        mouth,  78  Me.  200,  8  Atl.  575,  67  Am. 

4.  Covington  v.  Lee,  89  S.  W.  493,  Rep.  794;  Magaha  v.  Hagentown,  95 
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434.  Attempting  to  Pass  Known  or  Obvious  Defects. — Usually  it 
is  a  question  for  the  jury  to  determine  whether  or  not  a  traveler  was 
guilty  of  negligence  in  attempting  to  pass  known  or  obvious  defects 
or  obstructions  in  a  street  or  highway,**  such  as  accumulations  of 
ice  and  snow  on  a  street  or  sidewalk/^  in  crossing  to  the  other  side 

Md.  62,  51  Atl.  832,  93  A.  S.  R.  317;  County  Turnpike  Co.  v.  Jackson,  86 
Wilson  V.  Charlestown,  8  Allen  Ind.  Ill,  44  Am.  Rep.  274  and  note; 
(Mass.)  137,  85  Am.  Dee.  693  and  Albion  v.  Hetrick,  90  Ind.  545,  46 
note;  Fox  v.  Sackett,  10  Allen  Am.  Rep.  230;  Frankfort  v.  Coleman. 
(Mass.)  535,  87  Am.  Dec.  682;  Kellv  19  Ind.  App.  368,  49.  N.  E.  474,  65 
V.  Blackstone,  147  Mass.  448,  18  N.  A.  S.  R.  412;  Langan  v.  Atchison,  35 
E.  217,  9  A.  S.  R.  730;  Nesbitt  v.  Kan.  318,  11  Pae.  38,  57  Am.  Rep. 
Greenville,  69  Miss.  22,  10  So.  452,  30  165;  Prince  George  County  v.  Bur- 
A.  S.  R.  621;  Wheat  v.  St.  Louis,  179  gess,  61  Md.  29,  47  Am.  Rep.  745 
Mo.  572,  78  S.  W.  790,  64  L.R.A.  292;  note,  48  Am.  Rep.  88;  Harris  v.  Clin- 
Russell  ▼.  Monroe,  116  N.  C.  720,  21  ton  Tp.,  64  Mich.  447,  31  N.  W.  425, 
S.  £.  550,  47  A.  S.  R.  823;  Solberg  v.  8  A.  6.  R.  842;  Dundas  v.  Lansing,  75 
Schlosser,  20  N.  D.  307, 127  N.  W.  91,  Mich.  499,  42  N.  W.  1011,  13  A.  S. 
30  L.R.A.(N.S.)  nil;  Jackson  v.  R.  457,  5  L.R.A.  143;  Maus  v.  Spring- 
Grand  Forks,  24  N.  D.  601,  140  N.  field,  101  Mo.  613,  14  S.  W.  630,  20 
W.  718,  46  L.R.A.(N.S.)  75;  King  v.  A.  S.  R.  634;  Fischer  v.  St.  Louis,  189 
Thompson,  87  Pa.  St.  365,  30  Am.  Mo.  567,  88  S.  W.  82,  107  A.  S.  R. 
Rep.  364;  Delaware,  etc.,  R.  Co.  v.  380;  Ponca  v.  Crawford,  23  Neb.  662, 
Cadow,  120  Pa.  St.  559,  14  Atl.  450,  37  N.  W.  609,  8  A.  S.  R.  144;  Solberg 
6  A.  S.  R.  730;  Knoxville  v.  Cain,  128  v.  Schlosser,  20  N.  D.  307,  127  N.  W. 
Tenn.  250,  159  S.  W.  1084,  48  L.R.A.  91,  30  L.R.A.(N.S.)  1111;  Hill  v.  New 
(N.S.)  628;  McQuillan  v.  Seattle,  10  Haven,  37  Vt.  501,  88  Am.  Dec.  613; 
Wash.  464,  38  Pac.  1119,  45  A.  S.  R.  McQuillan  v.  Seattle,  10  Wash.  464, 
799;  Hunter  v.  Montesano,  60  Wash.  38  Pac.  1119,  45  A.  S.  R.  799;  Blank- 
489,  111  Pac.  571,  Ann.  Cas.  1912B  enship  v.  King  County,  68  Wash.  84, 
955;  Slaughter  v.  Huntington,  64  W.  122  Pac.  616,  40  L.R.A.(N.S.)  182; 
Va,  237,  61  S.  E.  155,  16  L.R.A.  Jochem  v.  Robinson,  66  Wis.  638,  29 
(N.S.)  459  and  note;  Shriver  v.  Mar-  N.  W.  642,  57  Am.  Rep.  298;  Jochem 
ion  County  Court,  66  W.  Va.  685,  66  v.  Robinson,  72  Wis.  199,  39  N.  W. 
S.  E.  1062,26  L.R.A.(N.S.)  377;  Dan-  383,  1  L.R.A.  178. 
iels  V.  Randolph  County  Court,  69  W.  Notes:  13  L.R.A. (N.S.)  1262  et 
Va.  676,  72  S.  E.  782,  37  L.R.A.  seq.;  16  L.R.A. (N.S.)  461  et  seq.; 
(N.S.)  1158;  Achtenhagen  v.  Water-  17  L.R.A.(N.S.)  195  et  seq.,  198  et 
town,  18  Wis.  331,  86  Am.  Dec.  769  seq.;  21  L.R.A.(N.S.)  640,  676;  6 
and  note,  questioned  on  another  point  Ann.  Cas.  32,  33. 
in  Barstow  v.  Berlin,  34  Wis.  357;  15.  Louisville,  etc.,  B.  Co.  v.  Mul- 
Prideaux  v.  Mineral  Point,  43  Wis.  verhill,  147  Ky.  360,  144  S.  W.  83, 
513,  28  Am.  Rep.  558 ;  Hausmann  ▼.  Ann.  Cas.  1913D  183 ;  Dewire  v.  Bail- 
Madison,  85  Wis.  187,  55  N.  W.  167,  ey,  131  Mass.  169,  41  Am.  Rep.  219 ; 
39  A.  S.  R.  837,  21  L.R.A.  263.  Tewksbury  v.  Lincoln,  84  Neb.   671, 

Notes:  86  Am.  Dec.  772;  17  L.R.A.  121  N.  W.  994,  23  LJl.A.(N.S.)  282; 

(N.S.)  195;  48  L.R.A.(N.S.)  640.  Evans  v.  Utica,  69  N.  Y.  166,  25  Am.; 

14.  Montgomery     v.     Comer,     155  Rep.  165;  Jackson  v.  Grand  Forks,  24 

Ala.  422,  46  So.  761,  21  L.R.A.(N.S.)  N.  D.  601,  140  N.  W.  718,  45  L  R.A.; 

951;  Carson  v.  Genesee,  9  Idaho  244,  (N.S.)  75  and  note;  Holbert  v.  Phila- 

74  Pac.  862,  108  A.  S.  R.  127 ;  Sand-  delphia,  221  Pa.  St.  266,  70  Atl.  746, 

wich  V.  Dolan,  133  111.  177,  24  N.  E.  20  L.R.A.(N.S.)  201. 
526,  23  A.  S.  R.  698  and  note;  Henry 
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of  the  road  where  he  knew  that  a  defect  existed,^^  or  in  attempting 
to  drive  across  a  railroad  track  at  a  street  crossing,  where  a  portion 
of  the  width  of  the  driveway  is  obstructed  by  a  train.^'  So  it  has 
been  held  that  the  jury  must  decide  the  question  of  the  negligence  of 
one  who,  in  attempting  to  ride  a  bicycle  between  the  rails  of  a  street 
car  track  in  the  dark,  falls  into  an  excavation  across  the  track,  where 
the  way  was  blocked  on  each  side  of  the  track  by  piles  of  dirt  and  he 
saw  a  street  car  pass  in  safety  along  the  track  just  in  front  of  him.*® 
It  is  also  usually  a  question  of  fact  whether  the  traveler  was  negligent 
in  failing  to  take  a  different  route  than  he  did  take,**  especially  when 
the  danger  was  the  same  on  both  differing  only  in  degree,*^  or  where 
the  evidence  leaves  it  uncertain  whether  there  was  a  safe  and  available 
«Fay,  either  by  a  public  road  or  over  adjacent  private  property.* 
Furthermore,  if  the  circumstances  justify  him  in  assuming  the  risk 
then  it  is  generally  a  question  for  the  jury  whether  he  exercised 
ordinary  care  in  using  the  defective  portion  of  the  highway.*  Under 
some  circumstances,  however,  attempting  to  pass  known  defects  may- 
amount  to  negligence  as  a  matter  of  law.' 

435.  Instructions. — ^In  actions  based  on  injuries  from  defects  or 
obstructions  in  highways  the  usual  rules  relating  to  instructions  in 
civil  actions  generally  apply.*  Thus  the  instructions  should  not 
assume  facts  not  proven,*  though  matters  of  common  knowledge  may 
be  assumed,  as,  for  example,  that  the  breaking  of  bridles  and  harness 
are  of  frequent  occurrence  and  that  horses  otherwise  tractable  and 
gentle  are  liable  to  run  away  when  thus  freed  from  restraint.*  Since 
the  instructions  must  be  applicable  to  the  issues  raised  by  the  plead- 
ings and  the  evidence,  it  is  not  erroneous,  in  an  action  for  personal 
injuries  sustained  by  the  plaintiff  while  driving  along  a  defective 
highway,  to  refuse  to  instruct  that  he  is  not  entitled  to  recover  if 
his  injury  was  due  to  a  defective  harness,  where  there  is  nothing  in 
either  the  pleadings  or  the  evidence  to  show  that  the  harness  was 
defective.'    And  it  has  been  held  that  instructions  to  find  punitive 

16.  Kelly  v.  Blackstone,  147  Mass.       1.  Shriver  v.  Marion  County  Court; 
448,  18  N.  E.  217,  0  A..S.  R.  730.         66  W.  Ya.  685,  66  8.  £.  1062,  26 

17.  Chicago,  etc.,  R.  Co.  v.  Prescott,  L.R.A.(N.S.)  377. 

69  Fed.  237,  19  U.  S.  App.  291,  8  2.  Shriver  v.  Marion  County  Court, 
C.  C.  A.  109,  23  L.R.A.  654.  66  W.   Va.   685,  66   S.   E.  1062,  26 

18.  Dix  v.  Old  Colony*  St.  R.  Co.,  L.R.A.(N.S.)  377. 

202   Mass.    518,    89   N.    E.    109,   24  8.  See  supra,  par.  387  et  seq. 

L.R.A.(N.S.)  567.  4.  See  generally,  Instructions. 

19.  Sandwich  v.'Dolan,  133  (11.  177,  6.  Elliott  v.  Kansas  City,  198  Mo. 
24  N.  E.  526,  23  A.  S.  R.  598.  693,  96  S.  W.  1023,  8  Ann.  Cas.  653, 

Notes:   17  L.R.A.(N.S.)    201,  202;  6  L.R.A.(N.S.)  1082. 

21  L.R.A.(N.S.)  661;  6  Ann.  Cas.  32,  6.  Joliet  v.  Shufeldt,  144  Dl.  403, 

33.  32  N.  E.  969,  36  A.  S.  R.  453,  18 

20.  Evans  v.  Philadelphia,.  205  Pa.  L.R.A.  750. 

St.  193,  64  Atl.  776,  97  A.  S.  R.  732.       7.  Missouri,  etc.,  Tel.  Co.  v.  Van- 
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damages,  if  the  jury  believe  froia  the  evidence  that  the  injury  com- 
plained of  was  the  result  of  gross  negligence,  is  reversible  error  if  there 
is  no  evidence  whatever  of  such  negligence.^  In  accordance  with  the 
rule  that  it  is  error  to  give  instructions  calculated  to  mislead  or  con- 
fuse the  jury,*  it  has  been  held  that  an  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  most  direct  route  for  the  plaintiff 
in  going  to  a  certain  place  and  returning  to  his  home  in  the  city  was 
over  the  defective  sidewalk,  then  the  fact,  if  shown,  that  such  side- 
walk over  which  the  plaintiff  passed  was  defective,  and  had  been  in 
a  defective  condition  for  some  months  previous  to  the  injury,  would 
not  oblige  the  plaintiff  to  take  another  less  convenient  sidewalk,  is 
misleading  and  erroneous,  since  whether  it  was  obligatory  on  the 
plaintiff  to  travel  over  one  sidewalk  or  the  other  is  not  a  question  for 
the  court  to  determine  as  a  matter  of  law,  but  rather  a  question  of 
fact  for  the  jury.*®  An  instruction  imposing  on  a  municipality  the 
duty  of  maintaining  its  sidewalks  and  crossings  in  an  absolutely  safe 
condition  is,  of  course,  erroneous;  **  though  it  would  seem  thnt  such 
instruction  will  not  necessarily  be  ground  for  reversal  where  it  clearly 
appears  that  the  jury  could  not  have  been  thereby  misled  to  the 
defendant's  prejudice  in  view  of  other  parts  of  the  charge.*^  Where 
the  duty  of  the  municipality  in  the  maintenance  of  its  streets  and 
highways  varies  with  the  conditions  and  circumstances,  a  mere  gen- 
eral statement  of  the  law  with  regard  to  the  duty  ordinarily  imposed 
should  not  be  given.  If  it  is  made  to  appear  that  the  street  where 
the  injury  occurred  is  not  one  that  has  been  prepared  for  travel 
throughout  its  entire  width,  or  that  the  particular  place  in  question 
is  one  where  this  has  not  been  done,  the  court  should  instruct  the 
jury  specially  with  regard  to  the  duty  of  the  city  in  this  regard ;  and, 
if  the  question  arises  as  to  whether  the  city  has  prepared  a  sufTicient 
width  for  travel  where  less  than  the  whole  width  has  been  prepared, 
the  jury  should  be  required  to  find  from  all  the  facts  and  circum- 
stances whether  or  not  the  space  prepared  by  the  city  was  reasonably 
sufficient.  And  if  the  injury  was  received  while  the  traveler  was 
driving  without  the  traveled  portion,  the  jury  should  be  instructed 
with  regard  to  the  duty  of  the  city  in  opening  and  preparing  its 
streets,  and  when  and  for  what  purpose  barriers  are  required.**  In 
speaking  of  the  defect  in  a  street  causing  the  injury  it  has  been  held 

dervort,  71  Kan.  101,  79  Pac.  1068,  104  Pa.  660,  19  Ann.  Cas.  1107;  ITall 

6  Ann.  Cas.  30.  v.  Hanson,  99  la.  698,  68  N.  \V.  922, 

8.  Covington  Sawmill  &  Mfg.  Co.  v.  34  L.R.A.  207.    And  see  supra,  par. 
Drexilius,  120  Ky.  493,  87  S.  W.  266,  258  et  seq. 

117  A.  S.  R.  593.  12.  Hall  v.  Manson,  99  la.  698,  68 

9.  See  generally,  Instructions.         N.  W.  922, 34  L.R.A.  207. 

10.  Sandwich  v.  Dolan,  133  III.  177,       13.  Herndon  v.  Salt  Lake  Citv,  34 
24  N.  E.  526,  23  A.  S.  R.  598.  Utah  65,  95  Pao.  646,  131  A«  S.  R. 

11.  Miller  v.  Mullan,  17  Idaho  28,  827« 
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that  the  court  should  not  use  the  term  "pitfall"  since  the  technical 
meaning  thereof  is  a  trap  to  ensnare  the  unwary.^*  Where  notice  to 
the  municipality  is  conclusively  established  by  the  evidence  there  is 
no  error  in  failing  to  charge  on  the  subject.^* 

Indemnity  and  Contribution 

436.  The  Right  in  General. — A  municipal  corporation  which  has 
been  compelled  to  pay  damages  for  injuries  to  an  individual  result- 
ing from  a  defect  or  obstruction  in  a  highway  may  recover  over  against 
a  third  person  whose  negligence  or  wrongful  act  was  the  cause  of  the 
injury,^*  provided  both  are  not  in  pari  delicto.*^  A  similar  right 
of  indemnity  exists  in  favor  of  an  individual  who  has  been  compelled 
to  pay  damages  for  injuries  similarly  caused.^^  Such  right  of  action 
proceeds  on  the  ground  that  in  the  case  of  joint  tortfeasors,  where  the 
parties  are  not  equally  culpable,  the  principal  may  be  held  respon- 
sible to  his  codelinquent  for  damages  incurred  by  their  joint  offense.** 
A  party  who,  for  his  own  benefit  or  convenience,  or  under  license  from 
a  city,  is  permitted  to  place  on  a  public  street  a  structure  which,  from 
its  nature  or  from  a  failure  to  guard  it,  or  keep  it  in  repair,  is  or  may 
become  dangerous,  is  held  to  be  under  an  implied  contract  with  the 
city  that  in  so  doing  he  will  exercise  ordinary  care  to  protect  the 
public  from  danger  and  the  city  from  loss.  Hence  in  case  of  injury 
to  one  using  the  street,  and  consequent  loss  to  the  city,  resulting  from 
such  structure  or  the  manner  in  which  it  is  kept,  the  city  may  be 

14.  Hall  v.  Manson,  99  la.  698,  68  937,  20  A.  S.  R.  760,  10  L.R. A.  393 ; 
N.  W.  922,  34  LRJl.  207.  Grand  Forks  v.  Paulsness,  19  N.  D. 

15.  Simonds  v.  Baraboo,  93  Wis.  40,  293,  123  N.  W.  878,  40  L.R.A.(H.S.) 
67  N.  W.  40,  57  A.  S.'U.  896.  1158  and  note;  Wilhelm  v.  Defiance, 

16.  Catterlin  v.  Frankfort,  79  Ind.  58  Ohio  St.  56,  50  N.  E.  18,  65  A.  S. 
547,  41  Am.  Rep.  627;  Anderson  v.  R.  745,  40  L.R.A.  294;  Astoria  v.  As- 
Fleming,  160  Ind.  597,  67  N.  E.  443,  toria,  etc.,  River  R.  Co.,  67  Ore.  538, 
66  L.R.A.  119;  Robertson  v.  Padu-  136  Pac.  645,  49  L.R.A.(N.S.)  404; 
cah,  146  Ky.  188,  142  S.  W.  370,  40  Pawtucket  v.  Bray,  20  R.  I.  17,  37 
L*.RA.(N.S.)  1153  and  note;  Louis-  Atl.  1,  78  A.  S.  R.  837;  Seattle  v. 
ville  V.  Louisville  R.  Co.,  156  Ky.  141,  Puget  Sound  Imp.  Co.,  47  Wash.  22, 
160  S.  W.  771,  49  L.R.A.(N.S.)  350;  91  Pac.  255, 125  A.  S.  R.  884, 14  Ann. 
Baltimore,  etc.,  R.  Co.  v.  Howard  Cas.  1045  and  note,  12  L.R.A.(N.S.) 
County  Com'rs,  111  Md.  176,  73  Atl.  949  and  note. 

656,  40  L.R.A.(N.S.)  1172;  Lowell  v.       Notes:  16  A.  S.  R.  255;  20  L.R.A. 

Boston,    etc.,     R.     Corp.,    23    Pick.    (N.S.)  762,  763. 

(Mass.)  24,  34  Am.  Dec.  33  and  note;       See  also  Contribution,  vol.  6,  p. 

Milford  V.  Holbrook,  9  Allen  (Mass.)    1054  et  seq.;  Indemnity. 

17,  85  Am.  Dec.  735  and  note;   St.       17.  See  infra,  par.  438. 

Joseph  V.  Union  R.  Co.,  116  Mo.  636^       18.  See   infra,   par.   440.    See  Ik- 

22  S.  W.  794,  38  A.  S.  R.  626;  Little-  demnitt. 

ton  V.  Richardson,  34  N.  H.  179,  66       19.  See    Contbibutiok,   yoL    6.    p. 

Am.  Dec.  759  and  note;  Rochester  v.   1054  et  seq. 

CampbeU,  123  N.  Y.  405,  25  N.  E. 
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J  i^egarded  aa  in  nominal  fault  only,  while  the  party  who  rendered  the 
street  unsafe  will  be  held  to  be  the  real  wrongdoer  and  an  indemnitor 
of  the  city  against  loss.**^  The  remedy  of  the  person  injured  against 
the  municipality  is  cumulative,  and  therefore  it  is  no  an'^wer  for  the 
actual  wrongdoer^  who  is  sued  for  indemnity,  to  say  that  the  injured 
person  might  have  recovered  directly  in  an  action  against  him.*  The 
statute  of  limitations  does  not  begin  to  run  in  such  cases  until  the 
liability  of  the  person  or  corporation  having  a  right  of  action  over  is 
fixed  by  a  judgment  or  by  payment  of  the  claim.*  The  measure  of 
damages  is  the  loss  sustained  by  the  injured  person,  and  paid  by  the 
person  or  municipality  seeking  indemnity,  with  such  incidental  ex- 
penses as  may  have  been  incurred  in  defending  the  action,'  including 
costs  and  attorney's  fees,^  though  in  some  states  costs  are  not  recover- 
able, at  least  where  the  original  suit  was  not  defended  at  the  request  of 
the  person  ifltimately  liable  or  for  his  benefit.^  It  has,  moreover,  been 
held  that  only  single  damages  are  recoverable  although  the  munici- 
pality or  town  was  held  liable  for  double  damages.* 

437.  Conditions  Precedent — ^A  municipal  corporation,  by  payment 
of  damages,  is  entitled  to  be  subrogated  to  the  cause  of  action  against 
the  one  whose  negligent  or  wrongful  acts  rendered  the  street  unsafe, 
which  the  injured  person  originally  had.^  It  follows  that  it  can 
recover  in  such  an  action  only  by  proving  the  injury,  the  negligence 
of  the  defendant,  the  extent  of  the  damages,  and  the  fact  of  pay- 
ment by  it;  ^  and  must  therefore  show  that  the  defendant  was  orig- 
inally liable  for  the  injury.*  The  same  rule  applies  where  indemnity 
is  sought  by  an  individual.     Thus,  in  an  action  by  an  owner  of 

20.  Grand   Forks  ▼.   Paulsness,   19  7.  Anderson  v.  Fleming,  160  Ind. 

N.  D.  293,  123  N.  W.  878,  40  L.R.A.  597,  67  N.   E.  443,   66  L.R.A.   119; 

(N.S.)  1158.  Rochester  v.  Campbell,  123  N.'  Y.  405, 

.1.  Note:  40  L.R.A.(N.S.)  1167.  25  N.  E.  937,  20  A.  S.  R.  760,  10 

2.  Lincoln  v.  Lincoln  First  Nat.  L.R.A.  393;  New  Castle  v.  Kurtz,  210 
Bank,  67  Neb.  401,  93  N.  W.  698,  108  Pa.  St.  183,  69  Atl.  989,  105  A.  S.  R. 
A.  S.  R.  690,  60  L.R.A.  923.  798,  1  Ann.  Cas.  943,  69  L.R.A.  488. 

3.  Gray  ▼.  Boston  Gaslight  Co.,  114  8.  Littleton  v.  Richardson,  34  N.  H. 
Mass.  149,  19  Am.  Rep.  324;  West-  179,  66  Am.  Dec.  759;  Rochester  v. 
field  V.  Mayo,  122  Mass.  100,  23  Am.  Campbell,  123  N.  Y.  405,  25  N.  E. 
Rep.  292;  Rochester  v.  Campbell,  123  937,  20  A.  S.  R.  760, 10  LJl.A.  393. 
N.  Y.  405,  25  N.  E.  937,  20  A.  S.  R.  9.  Hartford  v.  Talcott,  48  Conn. 
760,  10  L.R.A.  393.    See  Indemnity.  525,  40  Am.  Rep.  189;' Keokuk  v.  In- 

4.  Westfield  v.  Mayo,  122  Mass.  100,  dependent  District,  53  la.  352,  6  N.' 
23  Am.  Rep.  292;  Astoria  v.  Astoria,  W.  503,  36  Am.  Rep.  226;  Rochester 
etc..  River  R.  Co.,  67  Ore.  538,  136  v.  Campbell,  123  N.  Y.  405,  25  N.  E. 
Pac.  646,  49  L.R.A.(N.S.)  404.  937,  20  A.  S.  R.  760,  10  L.R.A.  393; 

5.  Lowell  ▼.  Boston,  etc.,  R.  Corp.,  Wilhelm  v.  Defiance,  58  Ohio  St.  56, 
23  Pick.  (Mass.)  24,  34  Am.  Dec.  33.  50  N.  E.  18,  65  A.  S.  R.  745,  40  L.R.A. 

6.  Lowell  V.  Boston,  etc.,  R.  Corp.,  294;  New  Castle  v.  Kurtz,  210  Pa.  St. 
23  Pick.  (Mass.)  24,  34  Am.  Dec.  33;  183,  59  Atl.  989,  105  A.  S.  R.  798,  1 
hctwell  V.  Spaulding,  4  Cash.  (Mass.)  Ann.  Cas.  943  and  note,  69  L.R.A.  488. 
277,  50  Am.  Dec.  775.  Note:  40  L.R.A.(N.S.)  HGS  et  scq. 
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premises  against  persocs  alleged  to  have  left  a  coal  hole  in  the  side- 
walk in  a  dangerous  condition,  to  recover  from  them  the  amount  of' 
a  judgment  that  has  been  recovered  against  him  by  a  person  who  fell 
into  the  bole,  he  must  show  that  their  active  negligence  caused  the 
injury.**  There  is,  of  course,  no  right  of  indemnity  where  there  is 
no  duty  on  the  part  of  the  third  person  to  keep  the  street  in  a  safe 
condition,  since  in  such  cases  he  is  not  negligent.**  If  a  municipality 
18  not  legally  liable  for  an  injury,  it  cannot  recover  over  against  the 
original  wrongdoer,  even  though  it  was  sued  for  it  and  gave  him 
notice  to  defend,  and  an  award  was  had  against  it,  which  it  paid.** 
But  the  right  exists  where  a  municipality  has  paid  an  undoubted 
liability  without  suit.** 

438.  Parties  in  Pari  Delicto. — ^There  can  be  no  right  of  contribu- 
tion or  indemnity  where  both  parties  are  in  pari  delicto,  but  in  such 
case  the  law  will  leave  them  where  it  finds  them.**  So,  no  such  right 
exists  in  favor  of  a  municipality  against  an  individual,*'  or  in  favor 
of  one  individual  against  another,**  where  an  injury  received  on  a 
street  or  highway  was  the  result  of  the  joint  concurring  negligence 
of  both.  For  example,  a  municipal  corporation  which  is  compelled 
to  pay  damages  for  the  death  of  a  traveler  on  its  streets  who  is  thrown 
from  his  wagon  in  front  of  a  street  car  by  a  defective  condition  of  the 
street  cannot  compel  contribution  from  the  street  car  company,  al- 
though the  accident  would  not  have  occurred  if  the  car  had  been 
operated  with  ordinary  care.*'  But  the  parties  are  not  in  pari  delicto 
to  each  other  where  one  does  the  act  or  creates  the  nuisance,  and  the 
bther  does  not  join  therein,  but  is  thereby  exposed  to  liability.** 

.   10.  Scott  V.  Curtis,  195  N.  Y.  424,  D.  293,  123  N.  W.  878,  40  L.R.A. 

88  N.  E.  794,  133  A.  S.  R.  811,  40  (N.S.)  1158  and  note.    See  also  Con- 

L.R.A.(N.S.)   1147.  TRiBUTiON,  vol.  6,  p.  1054  et  seq. 

11.  Lowell   V.    Spaulding,   4   Cash.  15.  Louisville  v.  Louisville  R.  Co., 

.  (Mass.)  277,  50  Am.  Dec.  775;  Boston  156  Ky.  141, 160  S.  W.  771,  49  L.R.A. 

V.  Worthington,  10  Gray  (Mass.)  496,  (N.S.)  350;  Baltimore,  etc.,  R.  Co.  v. 

71  Am.  Dec.  678;  Buffalo  v.  Hollo-  Howard  County  Com'ra,  111  Md.  176, 

way,  7  N.  Y.  493,  57  Am.  Dec.  550.  *  73  Atl.  656,  40  L.R.A.(N.S.)    1172; 

Notes:  40  L.R.A. (N.S.)  1168,  1169;  Boston     v.     Worthington,     10     Gray 

12  L.R.A.(N.S.)  949  et  seq.;  14  Ann.  (Mass.)  496,  71  Am.  Dec.  678. 

Cas.  1048.  Notes:  20  L.R.A.(N.S.)   762,  763; 

.  12.  West  Chester  v.  Apple,  35  Pa.  14  Ann.  Cas.  1048. 

St.  &84,  78  Am.  Dec.  336.  16.  Churchill    v.    Holt,    127    Mass. 

13.  Rochester  v.   Campbell,  123  N.  165,  34  Am.  Rep.  355,  131  Mass.  67, 
Y.  405,  25  N.  E.  937,  20  A.  S.  R.  760,  41  Am.  Rep.  191. 

10  L.R.A.  393.  17.  Louisville  v.  Louisville  R.  Co., 

14.  Catterlin  v.  Frankfort,  79  Ind.  156  Ky.  141, 160  S.  W.  771,  49  L.R.A. 
647,  41  Am.  Rep.  627;  Louisville  v.    (N.S.)   350. 

Louisville  R.  Co.,  156  Kv.  141,  160  18.  Gray  v.  Boston  Qaalight  Co.,  114 
S.  W.  771,  49  L.R.A.(N.S.)  350;  Mass.  149,  19  Am.  Rep,  324;  Church- 
LoweU  V.  Boston,  etc.,  R.  Corp.,  23  ill  v.  Holt,  127  Mass.  165,  34  Am.  Rep. 
Pick.  (Mass.)  24,  34  Am.  Dec.  33  and  355,  131  Mass.  67,  41  Am.  Rep.  19L 
note;  Grand  Forks  ▼.  Paulsness,  19  N. 
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Accordingly,  a  municipality  will  not  be  deemed  in  pari  delicto  where 
the  only  fault  or  negligence  imputable  to  it  is  the  failure  to  remedy 
a  nuisance  which  a  third  person  has  created.^*  And  since,  in  the 
absence  of  actual  participation  in  the  specific  act  creating  a  dangerous 
condition  in  its  highway,  a  municipality's  liability  to  one  who  is 
thereby  injured  is  predicated  of  a  constructive  breach  of  its  general 
duty  to  maintain  its  highways  in  a  safe  condition,  the  length  of  time 
during  which  the  defect  or  obstruction  existed,  and  the  manner  of 
notice,  actual  or  constructive,  of  its  existence,  is  not  material  in  an 
action  by  it  for  indemnity  against  the  author  of  the  danger,  and  can- 
not be  made  so  on  the  theory  that  after  notice  of  the  dan.6;er,  its 
failure  to  remedy  it  or  cause  it  to  be  remedied  constituted  negligence 
which  would  defeat  a  recovery  against  the  actual  wrongdoer.  In 
other  words,  the  mere  failure  of  a  municipality  to  repair  or  remedy 
the  conditions  does  not  of  itself  place  the  parties  in  pari  delicto.  There 
seems  to  be  some  authority  to  the  contrary,  however.**  It  is  also 
very  generally  held  that  the  right  of  a  municipality  to  indemnity  is 
not  defeated  by  reason  of  the  fact  that  the  act  or  operation  producing 
the  dangerous  condition  was  performed  in  pursuance  of  authority 
or  permission  granted  by  it,  or  because  its  officers  supervised  the  third 
person's  acts.  The  correct  rule,  however,  has  been  said  to  be  that  if 
a  municipality  permits  a  thing  to  be  done  on  a  highway  which  is  in 
its  very  nature  unlawful,  and  will  necessarily  result  in  a  dangerous 
nuisance,  and  it  is  called  on  to  pay  damages,  it  cannot  recover  over 
against  its  licensee,  since  both  are  in  pari  delicto;  but  that  if  the 
permit  is  to  do  a  thing  which  may  or  may  not  result  in  a  dangerous' 
nuisance,  according  to  the  manner  in  and  the  circumstances  under 
which  a  licensee  acts,  and  he  acts  in  such  a  way  as  to  create  a  dan- 
gerous obstruction  or  nuisance,  a  municipality  may  recover  over 
from  its  licensee  any  damages  which  it  has  been  obliged  to  pay,  because 
in  such  a  case  the  parties  are  not  in  pari  delicto.^ 

439.  Applications  of  Rule  Allowing  Indemnity. — ^A  municipal  cor- 
poration which  is  compelled  to  pay  damages  for  injuries  to  a  pedestrian 
falling  into  an  excavation  across  a  sidewalk,  dug  by  an  independent 
contractor,  in  connection  with  a  street  improvement,  may  secure  in- 
demnity from  the  contractor  if  the  accident  was  caused  by  his  negli- 
gence in  failing  to  provide  a  sufficient  protection  for  the  ditch  to 
render  the  way  safe  for  pedestrians;*  and  this  is  so  although  the 
work  was  done  under  the  direction  of  the  municipality's  engineer, 
and  though  such  engineer  mistakenly  located  the  ditch  at  the  wrong 

19.  Portland  v.  Richardson,  54  Me.       1.  Note:  40  L.R.A.(N.S.)    1170  el 
46,  89  Am.  Dee.  720;  Milford  v.  Hoi-  seq. 

brook,  9  Allen    (Mass.)    17,  85  Am.       2.  Anderson   v.   Fleming,  160  Ind. 
Deo.  7.^5  and  note.  597,  67  N.  E.  443,  66  L.R.A.  119. 

20.  Note:    40    LJl.A.(N.S.)    1169, 
117L 
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Piuoe^     ^v^hich  mistake  required  it  to  remain  open  overnight.*    80  in 

^tiex-CkX    a  municipality  may  recover  over  against  persons  who  make 

^<?a\r«i.tions  in  a  street  without  authority  and  fail  to  guard  them 

Pit)po:K'l3r.*     Similarly,  a  municipality  may  recover  over  against  a 

street      :»r;«dlway  company  which  has  constructed  its  tracks  in  such  a 

""  to  render  a  street  unsafe  for  travel,*^  or  has  neglected  to  keep 

le  in  repair,*  or  against  a  railroad  company  whose  servants 

imoved  and  neglected  to  replace  harriers  at  a  point  where  it 

Lvated  across  a  highway.'    It  may  also  recover  over  against 

"tting  owner  where  it  has  been  compelled  to  pay  damages  for 

5  sustained  by  a  traveler  because  of  the  negligent  or  wrongful 

-^auch  owner,*  as,  for  example,  because  of  the  latter's  negligence 

structing  or  maintaining  openings  in  the  sidewalk  and  the 

thereto,  or  in  failing  properly  to  guard  the  same,*  or  because 

defective  and  unsafe  condition  of  an  awning  in  front  of  the 

'^f^^s,**  or  because  of  obstructions  negligently  placed  by  him  in 

^^hway.**    So  too,  a  municipality  may  recover  over  against  an 

for  damages  which  it  has  been  compelled  to  pay  by  reason 

default,  if  a  statute  imposes  liability  on  abutting  owners  for 

resulting  ftrom  a  failure  to  repair  sidewalks,^*  or  to  keep 

i^ree  from  ice  and  snow.**    The  right  of  indemnity  exists  also 

one  who  has  contracted  with  a  municipality  to  keep  its  streets 

^air,  and  has  failed  to  perform  his  contract,*^  as,  for  example, 

it  a  street  railway  company  which  has  made  such  an  agreement 

'^'^^spect  to  the  streets  on  which  its  lines  run.** 

^^*  Robertson  v.  Padueah,  146  Ky.  Cas.  1045  and  note,  12  L.R.A.(N.8.) 

■«^,  142  S.  W.  370,  40  L.R.A.(N.S.)  949  and  note. 

^53.  Note:  61  L.R.A.  591. 

1  Portland  t.  Richardson,  54  Me.  10.  Milford   v.   Holbrook,  9   AUen 

46,  89  Am.  Dec  720.  (Mass.)  17,  85  Am.  Dee.  735. 

5.  St.  Joseph  v.  Union  R.  Co.,  116  11.  Westfield   ▼.   Mayo,   122   Mass. 
Mo.  636,  22  8.  W.  794,  38  A.  S.  R.  #100,  23  Am.  Rep.  292. 
626.  12.  Lowell   v.    Spanlding,   4   Cnsh« 

6.  Monndsville  ▼.  Ohio  River  R.  Co.,  (Mass.)  277,  50  Am.  Dec.  775;  Lincoln 
37  W.  Va.  92, 16  S.  E.  514,  20  L.R.A.  v.  Janesch,  63  Neb.  707,  89  N.  W.  280, 
161.  03  A.  S.  R.  478,  56  L.R.A.  762. 

7.  Lowell  T.  Boston,  etc.,  R.  Corp.,  Note:  1  Ann.  Cas.  945,  946. 
23  Pick.  (Mass.)  24,  34  Am.  Dec.  33.  13.  Lincoln  v.  Janesch,  63  Neb.  707, 

8.  Seattle  v.  Puget  Sound  Improve-  gg  ^^  ^i.  280,  93  A.  S.  R.  478,  56 
ment  Co.,  47  Wash.  22,  91  Pac.  255,  l  rj^^  752. 

125  A.  S.  R.  884,  14  Ann.  Cas.  1045  'nl   'p^«kl«f^«  ^    p-wi^k-*!!    10^  v 

^d^note,  12  LJl^.(N.S.)    949  ^  y.'J.s^g'rE.  937^'Stt '^tS; 

9.' Boston  V.  Worthington,  10  Gray  ^^,^-^^-  ^^^'  ^  *  r.-^     i>    n 

(Mass.)  496,  71  Am.  Dec  678;  Paw-  ^^'  ^""^  ^-  Crescent  City  K.  Co., 
tucket  V.  Bray,  20  R.  I.  17,  37  Atl.  1,  43  La.  Ann.  327,  9  So.  122,  26  A.  S. 
78  A.  8.  R.  837;  Seattle  v.  Puget  R.  187;  Brooklyn  v.  Brooklyn  City  R. 
Sound  Improvement  Co.,  47  Wash.  22,  Co.,  47  N.  Y.  475,  7  Am.  Rep.  469; 
91  Pae.  255, 125  A.  S.  R.  8S4, 14  Ann.    Astoria  ▼.  Astoria,  etc.,  Riyer  R.  Co., 
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440.  Right  of  Private  Individuals  or  Corporations. — A  right  of 
indemnity  exists  frequently  in  favor  of  private  corporations  or  in- 
dividuals who  are  held  liable  for  injuries  resulting  to  travelers  from 
obstructions  or  defects  in  a  street  or  highway.  So  under  such  circum- 
stances, an  abutting  owner  may  recover  over  against  a  contractor  to 
whose  negligence  an  injury  was  due.**  Similarly,  the  owner  of  a 
building  who  has  been  compelled  to  pay  damages  to  a  traveler  for 
injuries  resulting  from  the  fall  of  a  chimney  is  entitled  to  be  indem- 
nified by  a  public  service  corporation  which  attached  one  of  its  wires 
to  such  chimney  and  thereby  caused  it  to  fall.*'  Likewise,  an  occupant 
of  a  building  who  has  been  compelled  to  pay  damages  for  injuries 
sustained  by  another  by  falling  into  a  hatchway  on  premises  negli- 
gently left  open  and  unguarded  by  a  third  person,  may  maintain  an 
action  against  such  third  person  for  indemnity.*^  So,  too,  a  con- 
tractor for  work  in  a  street,  who  is  held  liable  for  injuries  resulting 
from  an  obstruction  placed  on  the  sidewalk,  may  recover  indemnity 
from  his  sub-contractors,  if  they  fail  to  perform  their  duty  to  light 
and  guard  an  obstruction.  And  one  who  undertakes  to  repair  a  side- 
walk for  a  property  owner  without  supervision  or  direction  from 
him  is  liable  to  him  for  any  sum  he  is  required  to  pay  because  of 
injury  to  a  pedestrian,  due  to  a  failure  to  place  proper  signals  or 
barriers  to  protect  the  public  from  injury,  irrespective  of  whether 
he  is  an  independent  contractor  or  a  mere  employee.**  County  com- 
missioners who  are  held  personally  liable  for  injuries  resulting  from 
a  defective  bridge  may  recover  over  against  a  canal  company  on 
whom  the  duty  of  making  such  repairs  is  imposed  by  law.*® 

441.  Force  and  Effect  of  Judgment  in  Original  Action. — ^If  the 
person  or  corporation  whose  acts  of  negligence  were  responsible  for 
the  condition  of  a  street  or  highway  is  properly  notified  by  the 
municipality  or  individual  first  sued  of  the  pendency  of  the  action,  he 
is  bound  and  concluded  by  the  judgment  recovered  therein  to  the 
extent  of  the  facts  thereby  established,*  including  all  matters  neoes- 

67  Ore.  638,  136  Pac.  645,  49  L.R.A.  597,  67  N.  B.  443,  66  L.R.A.  119; 
(N.S.)  404.  Portland  v.  Richardsoa,  64  Me.  46,  89 

16.  Scott  V.  Curtis,  196  N.  Y.  424,  Am.  Dec.  720;  Baltimore,  etc.,  R.  Co. 
88  N.  E.  794,  133  A.  S.  R.  811,  40  v.  Howard  County  Com'rs,  111  Md. 
L.R.A.(N.S.)  1147  and  note.  176,    73    Atl.    656,   40    L.R.A.(N.S.) 

Note:  16  A.  S.  R.  256.  1172  and  note;  Boston  v.  Worthing- 

17.  Gray  v.  Boston  Gaslight  Co.,  ton,  10  Gray  (Mass.)  496,  71  Am. 
114  Mass.  149,  19  Am.  Rep.  324.  Dec.  678  and  note;  Milford  v.  Hoi- 

18.  Churchill  v.  Holt,  127  Mass.  brook,  9  Allen  (Mass.)  17,  85  Am. 
166,  34  Am.  Rep.  355,  131  Mass.  67,  Dec.  735  and  note;  Churchill  v.  Holt, 
41  Am.  Rep.  191.  127  Mass.  165,  34  Am.  Rep.  365,  131 

19.  Note:  40  L.R.A. (N.S.)  1155.         Mass.    67,    41    Am,    Rep.    191;    St. 

20.  Eyler  v.  Allegheny  County  Joseph  v.  Union  R.  Co.,  116  Mo.  636, 
Com'rs,  49  Md.  257,  33  Am.'Rep.  249.   22  S.  W.  794,  38  A.  S.  R.  626;  Lincoln 

1.  Anderson   v.   Fleming,   160   Ind.   v.  Lincoln  First  Nat.  Bank,  67  Neb. 
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sary  to  establish  a  liability  on  the  part  of  the  defendant  therein  to 
the  injured  person,'  and  any  matters  which  might  have  been  urged 
by  said  defendant  as  a  defense  to  such  liability .•  Unless,  however, 
it  appears  that  evidence  showing  the  liability  of  the  alleged  indemnitor 
was  necessarily  involved  in  the  determination  of  the  original  action, 
and  passed  on  by  the  trial  court  in  rendering  judgment,  he  is  not 
concluded  on  the  point  that,  notwithstanding  the  liability  of  the 
original  defendant,  he  was  not  at  fault  and  has  not  failed  in  any  duty 
which  he  owed  to  the  original  defendant  or  the  person  injured,  and 
may  plead  and  show  such  facts  as  a  defense  on  the  trials  If  the 
individual  is  first  sued,  a  judgment  in  his  favor  is  a  bar  to  a  subse- 
quent suit  to  hold  the  municipality  liable  for  the  same  injury  for 
otherwise  he  would  have  to  def epd  the  same  cause  twice  on  its  merits ;  * 
but  a  judgment  against  him  is  not  conclusive  against  the  municipality 
in  a  subsequent  suit  against  it.^  It  is  generally  held  that  while  a 
failure  on  the  part  of  a  municipality  to  give  notice  of  the  pendency 
of  a  suit  against  it  does  not  affect  its  right  of  action  over  against 
the  wrongdoer,  it  does  prevent  the  judgment  in  the  prior  suit  from 
being  conclusive  against  such  wrongdoer,'  although  it  is  admissible 
in  evidence  to  show  that  suit  was  brought  and  recovery  had.*  There 
is,  however,  authority  to  the  effect  that  such  judgment  is  coficlusive 
even  though  no  such  n'otice  is  given.*  Because  of  the  right  to  in- 
demnify, a  judgment  against  a  municipality  and  in  favor  of  the 
creator  of  a  dangerous  condition,  cannot  be  upheld,  and  the  latter 
cannot  enforce  such  a  judgment  which  he  has  purchased  from  the 

401,  93  N.  W.  698,  108  A.  S.  R.  690,  4.  Boston  v.  Worthington,  10  Gray 

60  L.R.A.  923;  Littleton  v.  Richard-  (Mass.)  496,  71  Am.  Dec.  678;  Lincoln 

son,  34  N.  H.  179,  66  Am.  Dec.  759;  v.  Lincoln  First  Nat.  Bank,  67  Neb. 

Rochester  v.  Campbell,  123  N.  Y.  405,  401,  93  N.  W.  698,  108  A.  S.  R.  690, 

25  N.  E.  937,  20  A.  S.  R.  760,  10  60  L.R.A.  923 ;  Scott  v.  Curtis,  195  N. 

L.R.A.  393;  Scott  v.  Curtis,  195  N.  Y.  Y.  424,  88  N.  E.  794, 133  A.'S.  R.  811, 

424,  88  N.  E.  794, 133  A.  S.  R.  811,  40  40  L.R.A.(N.S.)   1147;  Grand  Porks 

L.RA.(N.S.)    1147;   Grand   Forks  v.  v.  Paulsness,  19  N.  D.  293,  123  N.  W. 

Paulsness,  19  N.  D.  293,  123  N.  W.  878,  40  L.R.A.(N.S.)  1158. 

878,  40  L.R.A.(N.S.)  1158;  Astoria  v.  6.  Anderson  v.   Fleming,  160   Ind. 

Astoria,  etc.,  R.  Co.,  67  Ore.  538,  136  597,  67  N.  E.  443,  66  L.R.A.  119. 

Pac.  645,  49  L.R.A.(N.S.)  404;  Paw-  6.  Schaefer  v.  Fond  du  Lac,  99  Wis. 

tucket  V.  Bray,  20  R.  I.  17,  37  Atl.  1,  333,  74  N.  W.  810,  41  L.R.A.  287. 

78  A.  S.  R.  837;  Schaefer  v.  Fond  du  7.  Catterlin  v.   Frankfort,  79   Ind. 

Lac,  99  Wis.  333,  74  N.  W.  810,  41  547,  41  Am.  Rep.  627;  Baltimore,  etc., 

L.R.A.  287.  R.  Co.  v.  Howard  County  Com'rs,  111 

Note:  61  L.R.A.  591.  Md.  176,  73  Atl.  656,  40  L.R.A.(N.S.) 

2.  Portland  v.  Richardson,  54  Me.  1172;  Littleton  v.  Richardson,  34  N. 
46,  89  Am.  Dec.  720 ;  Grand  Forks  v.  H.  179,  66  Am.  Dec.  759. 
Paulsness,  19  N.  D.  293,  123  N.  W.  8.  Baltimore,  etc.,  R.  Co.  v.  Howard 
878,  40  L.R.A.4N.S.)  1158.  County  ComH  HI  Md.  176,  73  Atl. 

3.  Grand  Forks  v.  Paulsness,  19  N.  656,  40  L.R.A.(N.S.)   1172. 

D.  293,  123  N.  W.  878,  40  L.R.A.  9.  Note:  40  L.R.A.(N.S.)  1173  e^ 
(N.S.)  1158.  seq. 
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person  injured.  It  also  follows  that  when  the  person  injured  receives 
a  sum  of  money  from  the  wrongdoer  and  releases  him  from  liability^ 
the  municipality  is  likewise  released;  and  that  where  an  action  is 
brought  jointly  against  the  city  and  the  wrongdoer,  a  nonsuit  against 
the  wrongdoer  alone  is  improper,  and  will  be  set  aside  at  the  instance 
of  the  city.** 

10.  Note:  40  L.B.A.(N.S.)  1167. 
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I.  Introductory 

1«  Scope  of  Article. — ^Axnong  the  beneficial  meamires  in  our  modem 
system  of  jurisprudence,  laws  creating  and  insuring  the  right  to  a 
homestead  hold  a  distinctive,  and,  in  many  states,  a  pre-eminent 
position.  As  will  be  pointed  out  later  in  this  article,  legislation 
designed  to  secure  and  protect  homestead  rights  touches  the  interests 
of  society  at  its  most  vital  point.  Closely  akin  to  sueh  laws  in  pur- 
pose and  effect  are  those  which  deal  with  exemption  rights  generally,^ 
and  legislation  designed  to  protect  the  right  of  the  widow  in  the  estate 
of  her  deceased  husband.*  Associated  with  dower,  at  least  in  thought, 
although  not  so  much  in  its  actual  working  effect,  is  the  analogous 
right  in  the  husband  as  the  survivor  of  the  commimity  relation.' 
The  right  to  the  acquisition  of  public  lands  under  homestead  laws 
is  treated  elsewhere  in  this  work.*  The  question  of  the  marshaling 
assets  in  the  case  of  claims  against  homesteaders  is  also  left  for  dis- 
cussion in  another  article.* 

2.  Definitions. — The  word  '^homestead"  has  both  a  popular  and  a 
legal  signification.  In  its  popular  sense  it  signifies  the  place  of  the 
home — the  residence  of  the  family;  it  represents  the  dwelling  house 
in  which  the  family  resides,  with  the  usual  and  customary  appurte- 
nances, including  the  outbuildings  of  every  kind  necessary  x)r  conven- 
ient for  family  use,  and  lands  used  for  the  purposes  thereof.*    While 

1.  See  Exemptions,  vol.  11,  p.  487  6.  Tnmer  v.  Tnmer,  107  Ala.  466, 
et  seq.  18  So.  210,  64  A.  S.  R.  110;  Tumlinson 

2.  See  generally,  Dower,  vol.  9,  p.  v.  Swinney,  22  Ark.  400,  76  Am.  Dec. 
559  et  seq.  As  to  dower  and  homestead  432;  Gregg  v.  Bostwick,  33  Cal.  220,  91 
in  same  estate,  see  infra,  par.  50.  Am.  Dec.   637;   Ashton  v.  Ingle,  20 

3.  See  Curtesy,  vol.  8,  p.  386  et  seq.  Kan.    670,   27   Am.   Rep.   197;   Linn 

4.  See  PiTBLic  Lands.  County  Bank  v.  Hopkins,  47  Kan.  680, 

5.  See  Marshaling  Assets.  28  Pac.  606,  27  A.  S.  R.  309  and  note; 
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the  term  is  nearly  as  old  as  the  English  language,  its  use  in  a  legal 
sense  is  quite  modern,  and  is  peculiarly  American.'  As  used  in  the 
various  statutes,  the  word  '^homestead"  may  be  defined  as  meaning 
not  only  the  property — ^the  real  estate — occupied  as  the  home,  but 
also  the  right  to  have  it  exempted  from  levy  and  forced  sale.®  In 
this  sense,  a  homestead  is  the  land  not  exceeding  the  prescribed 
amount,  upon  which  is  the  dwelling  house,  or  residence,  or  habita- 
tion, or  abode  of  the  owner  thereof  and  of  his  family ;  *  and  includes 
the  dwelling  house  as  an  indispensable  part.^^  While  it  is  not  required 
that  this  "dwelling  house,"  or  "habitation,"  or  "abode,"  shall  be  con- 
structed in  any  particular  style,  or  built  in  any  prescribed  manner,  it 
must  be  in  good  faith  and  truly  the  dwelling  house,  or  residence,  or 
abode  of  the  owner  and  his  family,  in  order  to  be  exempt.^^  A  home- 
stead as  importing  an  exemption,  is  constituted  by  the  two  acts  of 
selection  and  residence,  in  compliance  with  the  terms  of  the  law 
conferring  it,  and  when  these  exist  in  good  faith,  the  essential  ele- 
ments of  the  homestead  right  exist,  of  which  the  persons  entitled  to 
it  cannot  be  divested  by  acts  or  influences  beyond  their  volition.^* 
The  term  "homestead"  manifestly  means,  when  used  in  a  testator's 
will,  the  house  and  all  the  grounds  in  which  he  lived,  and  is  not 
restricted  to  the  quantity  of  land  mentioned  in  a  homestead  statute.^* 
3.  Nature  of  Homestead  Right — ^Two  essentially  different  theories 
obtain  with  reference  to  the  nature  of  the  homestead  exemption.  One 
line  of  cases  holds  that  the  homestead  right  cannot,  in  an  absolute 
sense,  be  said  to  be  an  estate  in  the  land;  that  the  law  creates  none 
and  leaves  the  fee  as  it  was  before,  but  in  substance  declares  that  the 
right  of  occupancy  shall  not  be  disturbed  while  the  homestead  char- 
acter exists.  And  as  long  as  the  property  retains  its  peculiar  character, 
it  is  within  the  protection  of  the  law,  but  the  exemption  fro^n  sale 
under  execution  or  by  deed  (except  with  homestead  waiver)  may 
be  lost  by  abandonment  or  surrender,  that  is  to  say  by  acts  in  pais.^^ 
According  to  this  view  the  homestead  is,  in  effect,  a  mere  privilege 

Galligher  ▼•  Smiley,  28  Neb.  189,  44  Am.  Dec.  244  and  note.    And  see  in- 

N.  W.  187,  26  A.  S.  B.  319 ;  Phelps  v.  fra,  par.  58. 

Rooney,  9  Wis.  70,  76  Am.  Dec.  244.  12.  Palmer  v.  Sawyer,  74  Neb.  108, 

Notes:  70  Am.  Dee.  348;  6  L.R.A.  103  N.  W.  1088,  12  Ann.  Cas.  715. 

813.  And  see  infra,  par.  53-55. 

7.  Keyes  v.  Cyras,  100  Cal.  322,  34  13.  Ford  v.  Ford,  70  Wis.  19,  33  N. 
Pac  722,  38  A.  S.  B.  296.  W.  188,  5  A.  S.  R.  117. 

8.  Roberto  v.  Gieer,  22  Nev.  318,  40  14.  Black  v.  Curran,  14  Wall.  463, 
Pac.  6,  58  A.  S.  R.  755.  20  U.  S.   (L.  ed.)   849;  Bushnell  v. 

9.  Phelps  V.  Booney,  9  Wis.  70,  76  Loomis,  234  Mo.  371,  137  S.  W.  257, 
Am.  Dec.  244.  36    L.K.A.(N.S.)     1029;    Abbott    v. 

Note :  102  A.  S.  B.  389.  Cromartie,  72  N.  C.  292,  2%  Am.  Bep. 

10.  Tilloteon    ▼.   Millard,   7    Minn.  457;  Stern  v.  Lee,  115  N.  C.  426,  20 
513,  82  Am.  Dee.  112.  S.  E.  736,  26  L.B.A.  814. 

11.  Pbelps  ▼•  Booney,  9  Wis.  70,  76 
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secured  to  the  debtor  and  his  wife  by  the  statute,  to  hold  and  enjoy 
the  property  and  have  it  descend  as  appointed  thereby,  free  of  the 
claims  of  creditors,  unless  there  is  a  waiver  of  the  right.^*  But  thin 
privilege,  with  its  attendant  restrictions,  modifies  the  estate  previously 
held  in  the  property,  and  impresses  upon  it  new  features.  The  inci- 
dent of  involuntary  alienation,  and  to  a  limited  extent  the  power  of 
voluntary  alienation  also,  are  taken  away  from  the  estate  or  suspended 
while  the  homestead  lasts.^^  It  is  a  right  additional  to  and  independ- 
ent of  the  ordinary  right  of  ownership.  It  is  an  additional  tenure  by 
which  the  homesteader  holds  the  property,  and,  in  a  litigation  involv- 
ing the  question  of  homestead  vel  non,  it  is  not  his  ordinary  tenure  of 
ownership  that  he  is  vindicating,  but  this  special  tenure  as  conferred 
by  the  law.*'  Other  authorities,  however,  take  the  view  that  the  home- 
stead exemption  is  an  estate  in  land  and  not  merely  an  exemption  or 
privilege.**  Under  this  view,  when  the  interest  of  the  homesteader 
does  not  exceed  in  value  the  statutory  limit,  the  homestead  estate 
comprises  his  entire  title,  leaving  no  interest  to  which  liens  can  attach 
or  which  he  can  convey  separately.**  It  has  been  held,  however,  that 
the  homestead  right  does  not  become  a  fixed  and  definite  estate  in 
the  land  until  it  is  ascertained  and  set  out,  and  that  before  this  is 
done  it  is  nothing  more  than  a  contingent  or  inchoate  one.**  It  is 
well  settled  that  the  right  of  homestead,  as  distinguished  from  the 
property,  and  the  attendant  exemption,  are  purely  personal  to  the 
debtor  and  the  beneficiaries  of  the  right,  and  are  wholly  inalienable. 
Thus,  where  the  land  is  conveyed  to  one  without  releasing  the  home- 
stead right,  which  is  subsequently  conveyed  to  another,  nothing  passes 
by  the  latter  conveyance.*    The  homestead  estate  is  based  upon  the 

16.  Currier  v.  Sutherland,  54  N.  H.  tenants;  Lubbock  ▼.  MeMann,  82  Cal. 

475,  20  Am.  Rep.  143;  Abbott  v,  Cro-  226,  22  Pac.  1145,  16  A.  S.  R.  108; 

martie,  72  N.  C.  292,  21  Am.  Rep.  Snell  v.  Snell,  123  111.  403,  14  N.  E. 

457.  684,  5  A.  S.  R.  526;  Riggs  v.  Sterling, 

Notes:  65  Am.  Dec.  482,  483;  70  60  Mich.  643,  27  N.  W.  705,  1  A.  S. 

Am.  Dec.  344.  R.  554, 

And  see  infra,  par.  115.  In    Illinois    it    was    formerly    held 

16.  Note:   65  Am.  Dec.  483.     See  that   a  homestead  exemption   statute 
infra,  par.  80  et  seq.  created  no  new  estate  in  the  own^r, 

17.  Speyrer  v.  Miller,  108  La.  204,  but  merely  gave  him  the  right  to  pro- 
32  So.  524,  61  L.R.A.  781.  tect  himself  by  the  statute  against  his 

18.  Taylor  v.  Hargous,  4  Cal.  268.  creditors  so  long  as  he  or  his  family 
60  Am.  Dec  606  and  note,  overruled  remained  in  possession.  McDonald  v. 
by  Gee  v.  Moore,  14  Cal.  472,  so  far  Crandall,  43  III.  231,  92  Am.  Dec.  112 
as  a  homestead  is  held  to  be  an  estate  and  note;  Roberson  v.  Tippie,  209  IlL 
of  which  husband  and  wife  are  joint  38,  70  N.  E.  584,  101  A.  S.  R.  217. 
tenants;  Poole  v.  Gerard,  6  Cal.  71,  19.  Roberson  v.  Tippie,  209  111.  38» 
65  Am.  Dec.  481  and  note,  overruled  70  N.  E.  584,  101  A.  S.  R.  217. 

by  Gee  v.  Moore,  14  Cal.  472,  so  far       20.  McElroy  v.  Bixby,  36  Vt  254, 
as  a  homestead  is  held  to  be  an  estate  84  Am.  Dec.  684. 
of  which  husband  and  wife  are  joint       1.  Note:  65  Am.  Dee.  483. 
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title  of  the  homesteader,  and  can  have  no  separate  existence  independ- 
ent of  the  title  which  constitutes  one  of  its  essential  elements  and  from 
which  it  is  inseparable.*^ 

4.  Statutory  Character  of  Right — ^The  homestead  right  or  privilege 
is  of  constitutional  or  statutory  creation,  and  its  nature,  character,  and 
extent  depend  on  the  law  creating  and  defining  it.  It  follows  that 
its  beneficiaries  can  take  only  what  the  statute  has  given  them,  and 
upon  the  terms  named  in  the  act.*  Being  a  purely  statutory  right, 
humane  in  its  character  and  policy,  it  is  to  be  held  as  applying  fairly 
to  all  such  cases  as  are  within  the  equity  and  spirit  of  the  statute 
which  established  it*  The  right  of  exemption  must  necessarily  pre- 
cede the  calling  into  play  the  machinery  provided  by  law  for  the 
purpose  of  defining  the  extent  and  limits  of  the  property  which 
the  law  had  previously  declared  to  be  exempt  It  is  not  derived  from 
or  dependent  upon  the  mechanical  act,  as  it  were,  by  which  the  prop- 
erty  to  which  it  attaches  is  separated  and  distinguished  from  that  to 
which  such  right  does  not  attach,  but  rests  solely  upon  the  express 
mandate  found  in  the  supreme  law  of  the  land,  that  certain  property 
shall  be  exempt.* 

5.  Purpose  of  Right  Generally. — ^In  a  monarchical  government, 
where  it  is  not  only  policy,  but  absolutely  necessary,  to  increase  ten- 
ancies and  dependencies,  in  ord^r  to  maintain  supremacy  in  the 
sovereign  and  give  stability  to  the  empire,  it  is  obvious  why  the  home- 
stead exemption  should  not  be  permitted  to  exist ;  but  it  is  the  policy 
of  republics  to  encourage  and  multiply  freeholders,  the  natural  sup- 
porters and  defenders  of  a  free  government.*  The  whole  theory  of 
the  law  with  relation  to  homesteads  is  based  upon  the  idea  that  as  a 
matter  of  public  policy,  for  the  promotion  of  the  prosperity  of  the 
state,  and  to  render  independent  and  above  want  each  citizen  of  the 

2.  Roberson  t.  Tippie,  209  III.  38,  ner  v.  Minnier,  13  Mont  269,  34  Pae. 
70  N.  E.  584,  101  A.  6.  R.  217.  30, 40  A.  S.  R.  441;  Holmes  v.  Holmes, 

3.  Witherington  v.  Mason,  86  Ala.  27  Okla.  140,  111  Pac.  220,  30  L.R.A. 
345,  6  So.  679,  11  A.  S.  R.  41;  Thorn  (N.S.)  920;  Beaty  v.  Richardson,  56 
V.  Thorn,  14  la.  49,  81  Am.  Dec.  451;  S.  C.  173,  34  S.  E.  73,  46  L.R.A.  517. 
Moigan  V.  Roontree,  88  la.  349,  55  N.  Note:  9  Ann.  Cas.  3. 

W.  65,  45  A.  S.  R.  2^4;  Beatty  v.  4.  McElroy  v.  Bixby,  36  Vt  254,  84 
Warden,  130  la.  651,  106  N.  W.  357,  Am.  Dec.  684. 

114  A.  S.  R.  457,  4  L.R.A.  (N.S.)  544;  6.  Ketchin  v.  McCarley,  26  S.  C.  1, 
Cnrtia  v.  Helton,  109  Ky.  493,  59  S.  11  S.  E.  1090,  4  A.  S.  R.  674.  See 
W.  745,  95  A.  S.  R.  388;  Jones  v.  infra,  par.  55,  as  to  declaration  of 
Crawford,  119  Ky.  554,  84  S.  W.  568,  homestead  and  infra,  par.  56  et  seq., 

115  A.   S.   R.   273,   68   L.R.A.   299;   as  to  occupancy. 

Lyons  v.  Andry,  106  La.  356,  31  So.  6.  Riggs  v.  Sterling,  60  Mich.  643> 
38,  87  A.  S.  R.  299,  55  L.K.A.  724;  27  N.  W.  705,  1  A.  S.  R.  554;  Bush- 
Biggs  V.  Sterling,  60  Mich.  643,  27  N.  nell  v.  Loorais,  234  Mo.  371,  137  S. 
W.  705,  1  A.  S.  R.  554;  SUte  Bank  W.  257,  36  LR.A.(N.S.)  1029;  Volk- 
of  Eagle  Grove  v.  Dougherty,  167  Mo.  er-Scowcroft  Lumber  Co.  v.  Vance,  32 
1,  66  S.  W.  932, 90  A.  S.  R.  422;  Bon>  Utah  74,  88  Pac.  896, 125  A.  S.  R.  828* 
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government,  it  is  proper  he  should  have  a  home  where  his  family  may 
be  sheltered,  and  live  beyond  the  reach  of  financial  misfortune,  and 
the  demands  of  creditors  who  have  given  credit  under  such  law.'  It 
is  intended  to  secure  to  the  householder  a  home  for  himself  and  family, 
regardless  of  his  financial  condition,  whether  solvent  or  insolvent;  • 
without  reference  to  the  number  of  his  creditors;*  and  without  any 
special  regard  to  the  extent  of  the  estate  or  title  by  which  the  home- 
stead may  be  owned.^^  In  no  way  does  a  homestead  statute  rest 
upon  the  principles  of  equity,  nor  in  any  way  yield  thereto.  The 
policy  of  the  state  is  to  preserve  the  home  to  the  family  even  at  the 
sacrifice  of  just  demands,  for  the  reason  that  the  preservation  of  the 
home  is  deemed  of  paramount  importance.^^  It  is  in  pursuance  of 
this  purpose  that  no  operative  conveyance  or  effectual  release  of  the 
homestead  exemption  can  be  made  unless  the  mode  pointed  out  by  the 
statute  is  pursued  with  reasonable  strictness.^*  The  policy  and  intent 
of  the  ordinary  homestead  statute  being  to  exempt  certain  property 
because  the  support  of  a  family,  great  or  small,  is  cast  upon  the 
head  thereof,  such  family  must  have  an  actual  existence,  as  distin- 
guished from  one  that  exists  theoretically  only.**  In  some  jurisdic- 
tions, however,  express  constitutional  provision  is  made  for  homestead 

exemption  in  the  case  of  an  aged  or  infirm  person  though  not  the 

« 

7.  Hines  v.  Dnncan,  79  Ala.  112,  58  Dee.  716;  Weymouth  ▼.  Sanborn,  43 

Am.  Rep.  680;  Cofer  v.  Scroggins,  98  N.  H.  171,  80  Am.  Dec.  144;  Ness  ▼. 

Ala.  342,  13  So.  116,  39  A.  S.  R.  64;  Jones,  10  N.  D.  587,  88  N.  W.  706,  88 

Tumlinson  v.  Swinney,  22  Ark.  400,  A.  S.  R.  755;  Linkenhoker  v.  Detrick, 

76  Am.  Dec.  432;  Merrill  v.  Harris,  65  81  Va.  44,  59  Am.  Rep.  648;  Platto 

Ark.  355,  46  S.  W.  538,  67  A.  S.  R.  v.  Cady,  12  Wis.  461,  78  Am,  Dec  762, 

929,  41  L.R.A.  714;  Grimes  v.  Luster,  Note:  34  A.  S.  R.  496. 

73  Ark.  266,  85  S.  W.  223,  108  A,  S.  8.  Note:  Ann.  Cas.  1913B  1151. 

R.  34;  Montgomery  v.  Dane,  81  Ark.  9.  Note:  34  A.  S.  R.  502. 

154,  98  S.  W.  715,  118  A.  S.  R.  37  10.  Deere  v.  Chapman,  25  HI.  610, 

and  note,  11  Ann.  Cas.  421;  Keyes  v.  79  Am.  Dec.  350;  Sears  v.  Hanks,  14 

Cyrus,  100  CaL  322,  34  Pae.  722,  38  Ohio  St.  298,  84  Am.  Deo.  378  and 

A.  S.  R.  296;  Hoskins  v.  Litchfield,  31  note;  Gooch  v.  Qooch,  38  Okla.  300, 

111.   137,   83   Am.    Dec.   215;    Ogden  133  Pac.  242,  47  L.R.A.(N.S.)  480. 

Building,  etc.,  Ass'n  v.  Mensch,  196  11.  McPhee  ▼.  O'Ronrke,  10  Colo; 

111.  554,  63  N.  E.  1049,  89  A.  S.  R.  301,  15  Pae.  420,  3  A.  8.  R.  579; 

330;  Charless  v.  Lamberson,  1  la.  435,  Grace  y.  Grace,  96  Minn.  294,  104  N. 

63  Am.  Dec.  457 ;  Parsons  v.  Living-  W.  969, 113  A.  S.  R.  625,  6  Ann.  Cas. 

ston,  11  la.  104,  77  Am.  Dec.  135;  952,  4  L.R.A.(N.8.)  786;  Pazton  v. 

Cross  ▼.  Benson,  68  Kan.  495,  75  Pac.  Sutton,  53  Neb.  81,  73  N.  W.  221,  68 

558,  64  L.R.A.  560;  Com.  v.  Day,  12  A.  S.  R.  589. 

Bush.  (Ky.)  283,  23  Am.  Rep.  718;  12.  Sharp  v.  Bailey,  14  la.  387,  81 

Jones  V.  Crawford,  119  Ky.  554,  84  Am.  Dec.  489  and  note;   Bunker  v. 

8.  W.  568, 115  A.  8.  R.  273,  68  L.R.A.  Coons,  21  UUh  164,  60  Pac.  549,  81 

299;  Lyons  v.  Andry,  106  La.  356,  31  A.  S.  R.  680.     See  infra,  par.  80  et 

So.  38,  87  A.  S.  R.  299,  55  L.R.A.  724;  seq. 

Bttshnell  v.  Loomis,  234  Mo.  371,  137  13.  Linton  v.  Crosby,  56  la.  386,  9 

S.   W.   257,   36  L.R.A.(N.S.)    1029;  N.  W.  311,  41  Am.  Rep.  107.     And 

Pogg  ▼.  Fogg,  40  N.  H.  282,  77  Am.  see  infra,  par.  12  ^t  seq. 
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bead  of  a  family.  Under  such  a  provision,  an  aged  person  is  entitled 
to  the  exemption  whether  he  be  infirm  or  not.  So,  if  he  be  infirm,  he 
has  the  right  to  it,  without  regard  to  his  age.** 

6.  Benefit  of  Entire  Family. — It  is  an  established  principle  that 
the  homestead  exemption  is  not  alone  for  the  husband,  and  his  pro- 
tection, but  for  the  benefit  of  the  wife  and  children  as  well.**  Indeed, 
the  whole  theory  and  policy  of  the  homestead  is  founded  upon  the 
principle  that  there  is  a  natural  and  moral  obligation  on  the  head  of 
a  family  to  provide  for  the  support  of  his  wife  and  children  and  other 
persons  dependent  on  him,  toward  whom  he  stands  almost  in  loco 
parentis,  which  is,  if  not  paramount,  equal  to  his  obligation  to  pay 
his  debts.**  This  being  true,  it  is  the  duty  of  the  courts,  in  construing 
said  provisions,  to  give  effect  to  such  plain  intent*^    Pursuant  to  this 

14.  Allen  v.  Pcarce,  101  Ga.  316,  28  554;  Allen  v.  Crane,  152  Mich.  880, 

S.  E.  859,  65  A.  S.  R.  306,  39  L.R.A.  116  N.  W.  392,  16  L.R.A.(N.S.)  947; 

710  (holding  that  under  art.  9,  §  1  of  Keith  v.  Albrecht,  89  Minn.  247,  94  N. 

the  Georgia  constitution  a  man  sixty-  W.  677,  99  A.  S.  R.  666;  Murphy  v. 

fliz  years  of  age  is  entitled  to  such  ex-  Renner,  99  Minn.  348,  109  N.  W.  593, 

emption  regardless  of  his  physical  con-  116  A.  S.  R.  418,  8  L.R.A.(N.S.)  505; 

dition).  McDonald  v.  Sanford,  88  Miss.  633, 

16.  Witherington  v.  Mason,  86  Ala.  41  So.  369,  117  A.  S.  R.  758,  9  Ann. 

345,  5  So.  679,  11  A.  S.  R.  41;  Ken-  Cas.  1;  Van  Doren  v.  Wiedeman,  68 

nedy  v.  Tuscaloosa  First  Nat.  Bank,  Neb.  243,  94  N.  W.  124,  110  A.  S.  R. 

107  Ala.  170,  18  So.  396,  36  L.R.A.  419;  Chitty  v.  Chitty,  118  N.  C.  647, 

308;   Montgomery   v.   Dane,   81   Ark.  24  S.  E.  517,  32  L.R.A.  394;  Bremseth 

154,  98  S.  W.  715, 118  A.  S.  R.  37,  11  v.  Olson,  16  N.  D.  242,  112  N.   W. 

Ann.   Cas.  421  and  note;  Burkett  v.  1056,  14  Ann.  Cas.  1155,  13  L.R.A. 

Burkett,  78  Cal.  310,  20  Pac.  715,  12  (N.S.)    170;    Holmes   v.    Holmes,  27 

A.  S.  R.  58,  3  L.R.A.  781 ;  Keyea  v.  Okla.  140,  111  Pac.  220,  30   L.R.A. 

Cyrus,  100  Cal.  322,  34  Pac.  722,  38  (N.S.)  920;  Gooch  v.  Gooch,  38  Okla. 

A.  S.  R.  296;  Moore  v.  Hoffman,  125  300,  133   Pac.  242,  47  L.R.A. (N.S.) 

Cal.  90,  57  Pac.  769,  73  A.  S.  R.  27;  480;  Franklin  v.  Coflfee,  18  Tex.  413, 

iaart  V.  Church,  126  Cal.  471,  58  Pac.  70  Am.  Dec.  292;  Allison  v.  Shilling, 

910,  69  Pac.  296,  77  A.  S.  R.  105;  27  Tex.  450,  86  Am.  Dec.  622;  Bunk- 

Pritchett  v.  Davis,  101  Ga.  236,  28  S.  er  v.  Coons,  21  Utah  164,  60  Pac,  549, 

E.  666,  65  A.  S.  R.  298;  Hoskins  v.  81  A.  S.  R.  680;  Calhoun  v.  Williams, 

Litchfield,  31  111.  137,  83  Am.  Dec.  215;  32  Grat.  (Va.)  18,  34  Am.  Rep.  759; 

Pardee  v.  lindley,  31  111.  174,  83  Am.  Minnesota  Stoneware  Co.  v.  McCross- 

Dec  219;  Zachmann  v.  Zachmann,  201  en,  110  Wis.  316,  85  N.  W.  1019,  84 

111.  380,  66  N.  E.  256.  94  A.  S.  R.  180;  a.  S.  R.  927. 

Stewart  First  Nat.  Bank  v.  Hollings-  Notes:  70  Am.  Dec.  345;  36  Am. 

r^A'  li^rJJr'plfn;?;  ^'J^cJ  ^^P-  "^29;  45  A.  S.  R.  389;  133  A.  S. 
L.R.A.  92     Cedar  Rapids  First  Con-  ^   33^    g  L.R.A.  813;  56  L,R.A.  40; 
g^egational  Church  v.  Terry,  130  la.   q  t  o  a  /vr  r  ^  ^r^ 
613,  107  N.  W.  305,  114  A.  S.  R.  443;   ^  T^a    r{u  wir  00   n    * 

Howell  V.  McCrie,  36  Kan.   636,  14    J\  ^/j^^^^^  J'  ^*"^*^^'  ^^  Grat. 
Pac.  257,  59  Am.  Rep.  584;  Withers    (\?->  ■^\r .^' ^^FnJ^A  .    «   « 
V.  Love,  72  Kan.  140,  83  Pac.  204,  3       Notes:  34  A.  S.  R,  503;  70  A.  S.  R. 
LJt.A.(N.S.)  514;  Stults  v.  Sale,  92   107;   56  L.R.A.   60;   4  L.RA.(N.S.) 
Ky.  5,  17  S.  W.  148,  36  A.  S.  R.  575,  394. 

13  L.R.A.  743;  Riggs  v.  Sterling,  60       17.  Bremseth  v.  Olson,  16  N.  D.  242, 
Mich.  643,  27  N.  W.  705,  1  A.  S.  R.   112  N.  W.  1066, 14  Ann.  Cas.  1155, 13 
R.  C.  L.  Vol.  XIII.— 35.      545 
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general  principle  it  is  an  established  rule  that  a  wife  has  an  interest 
in  the  homestead  of  herself  and  husband,  although  the  legal  title 
thereto  is  in  him.  She  is  entitled  to  the  peaceful  and  quiet  enjoy- 
ment thereof;  and  any  unlawful  invasion  of  such  right  is  a  legal 
wrong  against  her.*^  For  like  reason,  where  the  husband,  without 
cause,  abandons  his  family,  who  were  residing  upon  the  homestead, 
he  may  not  maintain  an  action  of  ejectment  to  dispossess  his  wife  and 
family  of  said  honjestead  or  any  part  thereof.^'  The  exemption  is, 
however,  not  only  for  the  benefit  of  the  family,  but  for  the  benefit 
of  the  homesteader  also.  Having  been  set  apart  for  his  benefit,  and 
also  for  the  benefit  of  his  family,  it  would  be  an  illiberal  construction 
of  this  provision  of  the  constitution  to  hold  that,  if  he  survived  the 
other  members  of  his  family,  this  provision  would  no  longer  shield 
him  against  his  creditors,  but  cease  and  determine.*®  The  husband 
is  a  part  of  the  family — indeed,  he  is  generally  styled  the  head  of 
the  family,  and  is  entitled  to  as  much  protection  as  the  wife,*  since 
a  homestead  act  afi^ords  protection  to  the  husband  as  the  head  of  the 
family,  and  through  him  to  his  wife  and  children.* 

7.  Exemption  Limited  to  Single  Homestead. — It  is  clearly  a  per- 
version of  the  spirit  and  purpose  of  the  homestead  exemption  to  allow 
a  double  immunity  against  the  claims  of  creditors.  Hence  it  is  a 
rule  of  universal  application  that  a  person  cannot  lawfully  hold  two 
homesteads  at  the  same  time;  •  nor  can  he  have  two  homesteads  either 
of  which,  at  his  election,  would  be  exempt.*  It  has  been  held,  however, 
that  where  a  party  has  residences  on  two  separate  tracts  of  land,  both 
levied  upon,  he  may,  unless  he  has  previously  made  his  election, 
even  on  the  day  of  sale,  elect  which  of  the  places  he  recognizes  as  his 
homestead,  and  such  election  effects  a  withdrawal  of  the  place  desig- 
nated from  sale  to  the  extent  authorized  by  the  statute.*  A  husband 
and  wife  while  living  together  cannot  each  have  a  separate  homestead 

L.R.A.(N.S.)  170.  And  see  infra,  par.  Dunning,  46  111.  271,  92  Am.  Dec.  257; 
8.  Kloss  v.  Wylezaiek,  207  III.  328,  69  N. 

18.  Lesch  V.  Great  Northern  R.  Co.,  E.  863,  99  A.  S.  R.  220;  Bennett  v. 
97  Minn.  603, 106  N.  W.  955,  7  L.R.A.  Dempsey,  94  Miss.  406,  48  So.  901, 
(N.S.)  93.  136  A.  S.  R.  584;  Kaes  v.  Gross,  92 

19.  Gooch  V.  Gooch,  38  Okla.  300,  Mo.  647,  3  S.  W.  840,  1  A.  S.  R.  767 
133  Pac.  242,  47  L.R.A.(N.S.)  480.       and  note;  Rouse  v.  Caton,  168  Mo. 

20.  Wilkinson  v.  Merrill,  87  Va,  288,  67  S.  W.  578,  90  A.  S.  R.  456; 
513,  12  S.  E.  1015,  11  L.R.A.  632.         Ness  v.  Jones,  10  N.  D.  687,  88  N.  W. 

1.  Martin  v.  Harrington,  73  Vt.  193,  706,  88  A.  S.  R.  755. 

50  Atl,  1074,  87  A.  S.  R.  704.  Notes:  70  Am.  Dec.  346;  8  A.  S.  R. 

2.  Guiod  V,  Guiod,  14  Cal.  506,  76  623 ;  102  A.  S.  R.  399  et  seq. ;  6"L.R.A. 
Am.  Dec.  440.  814,  817. 

3.  Grimes  v.  Luster,  73  Ark.  266,  4.  Wright  v.  Dunning,  46  111.  271, 
84  S.  W.  223, 108  A.  S.  R.  34;  Waggle  92  Am.  Dee.  267. 

r.  Wp^Mv,  74  Cal.  266,  15  Pac.  831,  5.  Tumlinson  v.  Swinnev.  22  Ark. 
5  A  S.  R.  440  and  note;  Wright  v.  400,  76  Am.  Dec.  432. 
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at  the  same  time.*  Nor  can  one  hold  two  places  exempt  as  home- 
steads, although  his  net  interest  in  them,  after  the  payment  of  mortr 
gages  thereon,  amounts  to  less  than  the  homestead  allowed  by  stat- 
ute.' Under  this  rule  it  has  been  held  that  if  a  man  dies  possessed 
of  a  homestead  and  leaves  a  minor  child,  and  his  widow  acquires 
another  homestead  in  her  own  right,  marries  again,  and  then  dies, 
the  child  may  claim  either  homestead  but  cannot  enjoy  both.*  And 
where  a  widow  marries  a  second  husband,  and  acquires  a  new  home- 
stead at  the  domicil  of  her  second  husband,  she  forfeits  her  home- 
stead right  in  the  domicil  of  her  first  husband.*  If,  therefore,  a  home- 
steader attempts  to  acquire  a  second  homestead,  while  the  first  is  in 
force,  the  second  is  void  and  not  entitled  to  protection  under  the 
exemption  laws.**  But  it  has  been  held  that  this  rule  would  not  pre- 
clude a  man  upon  the  death  of  his  wife  and  arrival  of  bis  daughter 
at  age,  and  upon  bis  second  marriage,  from  having  another  homestead 
set  apart  for  the  benefit  of  his  second  family.** 

8.  Construction  of  Homestead  Statutes. — The  general  rule  is,  that 
homestead  laws  are  to  be  liberally  construed  to  advance  their  beneficial 
objects,  and  to  carry  out  the  manifest  purpose  of  the  legislature.** 

6.  Rouse  V.  Caton,  1G8  Mo.  288,  67  McKay  v.  Gesford,  163  Cal.  243,  124 
S.  W.  678,  90  A.  S.  R.  456.    "  Pac.  1016,  Ann.  Cas.  1913E  1253,  41 

Note:  70  Am.  Dec.  346,  holding  that  L.R.A.(N.S.)    303;   Wright   v.    West- 

neither  out  of  separate  property  nor  heimer,  3  Idaho  232,  28  Pac.  430,  35 

out  of  community  property  can   the  A.   S.  R.  269;   Kiesel  v.   Clemens,  6 

hnsband  and  wife  have  more  than  one  Idaho  444,  56  Pac.  84,  96  A.  S.  R.  278 ; 

homestead.  Deere  v.  Chapman.,  25  III.  610,  79  Am. 

7.  Bennett  v^  Dempsey,  94  Miss.  Dec.  350;  Brown  v.  Coon,  36  III.  243, 
406,  48  So.  901,  136  A.  S.  R.  584.  85  Am.  Dec.  402;  Dalton  v.  Webb,  83 

8.  Grimes  v.  Luster,  73  Ark.  266,  84  la.  478,  50  N.  W.  58,  32  A.  S.  R.  314; 
S.  W.  223,  108  A.  S.  R.  34.  Morgan  v.  Rountree,  88  la.  249,  55  N. 

9.  Kloss  V.  Wylezalek,  207  111.  328,  W.  65,  45  A.  S.  R.  234;  Towle  v. 
69  N.  E.  863,  99  A.  S.  R.  220.  Towle,  81  Kan.  675,  107  Pac.  228,  27 

Note:  6  L.R.A.  817.  L.R.A.(N.S.)   550;  Riggs  v.  Sterling, 

10.  Waggle  V.  Worthy,  74  Cal.  266,  CO  Mich.  643,  27  N.  W.  705,  1  A.  S. 
15  Pac.  831,  5  A.  S.  R.  440.  R.  554  and  note;  Kiewcrt  v.  Anderson, 

Note:  8  A.  S.  R.  623.  65  Minn.  491,  67  N.  W.  1031,  60  A.  S. 

11.  Note:   6  LR.A.  815.  R.  487;  Fred  v.  Bramen,  97  Mmn.  484, 

12.  Fink  v.  O'Neil,  106  U.  S.  272,  107  N.  W.  159, 114  A.  S.  R.  740;  Brix- 
1  S.  Ct.  325,  27  U.  S.  (L.  ed.)  196;  ius  v.  Reimringer,  101  Minn.  347,  112 
Thompson  v,  Thompson,  91  Ala.  591,  N.  W.  273,  118  A.  S.  R.  629;  Koen  v. 
8  So,  419,  11  L.R.A.  443;  Cofer  v.  Brill,  75  Miss.  870,  23  So.  481,  65  A. 
Scroggins,  98  Ala.  342,  13  So.  115,  39  S.  R.  633;  Ferguson  v.  Speith,  13 
A.  S.  R.  54;  Talledega  First  Nat.  Bank  Mont.  487,  34  Pac.  1020,  40  A.  S.  U. 
v.  Browne,  128  Ala.  557,  29  So.  552,  459;  Mitchelson  v.  Smith,  28  Neb.  583, 
86  A.  S.  R.  156;  Clements  v.  Craw-  44  N.  W.  871,  26  A.  S.  R.  357;  Teske 
ford  County  Bank,  64  Ark.  7,  40  S.  v.  Dittbemer,  70  Neb.  544,  98  N.  W. 
W.  132,  62  A.  S.  R.  149;  Keves  v.  Cy-  57, 113  A.  S.  R.  802;  Rosholt  v.  Mdins. 
rus,  100  Cal.  322,  34  Pac.  722.  38  A.  3  N.  D.  513,  57  N.  W.  783,  23  L.R.A. 
S.  R.  296  and  note;  In  re  Levy,  141  239;  Jensen  v.  Griffin,  32  S.  D.  613, 
Cal.  646,  75  Pac.  301,  99  A.  S.  R.  92;  144  N.  W.  119,  50  L.R.A. (N.S.)  1128; 
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That  is  to  say,  the  construction  should  be  liberal  towards  the  debtor,^* 
but  strict  towards  his  creditors  and  purchasers  from  him.^*  As  a 
corollary  of  this  principle  it  is  a  rule  that  the  homestead  risjht  can 
be  barred  only  by  complying  strictly  with  the  provisions  of  the  stat- 
ute made  in  this  behalf,**  and  similarly,  exceptions  in  constitutions 
rendering  homesteads  liable  for  obligations  contracted  for  the  pur- 
chase of  the  property  must  be  strictly  construed.**  The  purpose  and 
object  of  the  homestead  provision  being  the  protection  and  main- 
tenance of  the  wife  and  children  against  the  neglect  and  improvidence 
of  the  husband  and  father,  the  statutory  enactments  in  aid  of  such 
provision  and  supplemental  thereto  are  to  be  given  a  liberal  con- 
struction, so  that  tlie  purposes  intended  by  the  laws  shall  the  better  be 
advanced  and  secured.*'  And  so  courts  employ  the  most  liberal  and 
humane  rules  of  interpretation  to  insure  the  unfortunate  debtor, 
and  his  equally  unfortunate  but  more  helpless  family,  the  shelter 
jmd  influence  of  home;*®  It  is  generally  held  that  homestead  exemp- 
tions are  not  in  derogation  of  the  common  law,*'  and  that  the  rule 
requiring  strict  construction  has,  therefore,  no  application  to  home- 
stead statutes,  as  against  the  debtor,  or  to  a  constitutional  provision 
securing  to  him  a  homestead.^  There  are,  however,  authorities  which 
apparently  incline  to  the  view  that  the  homestead  exemption  is  in 
derogation  of  the  common  law;*  but  even  where  this  view  obtains, 
it  ha£  been  held  that  it  does  not  follow  that  a  homestead  law  should 
not  receive  a  construction  so  liberal  as  to  advance  the  object  con- 
templated by  the  legislature  in  its  enactment.*  In  this  connection  it 
should  be  borne  in  mind  that  while  organic  and  statutory  provisions 

Woodbury  v.  Warren,  67  Vt.  251,  31  16.  Wilhelra  v.  Locklar,  46  Fla.  576, 

Atl.  295,  48  A.  S.  R.  815;  Becher  v.  35  So.  6,  110  A.  S.  R.  111.    And  see 

Sbaw,  44  Wash.  166,  87  Pac.  71,  120  infra,  par.  62  et  seq. 

A.  S.  R.  982.    See  also  Brun  v.  Mann,  17.  Note:  12  A.  S.  R.  683.    And  see 

151   Fed.   145,  80   C.   C.   A.  513,  12  supra,  par.  6. 

L.R.A.(N.S.)  154  (stating  rule  as  ap-  .  18.  Hines  v.  Duncan,  79  Ala.  112, 
plicable  to  statutes  relating  to  home-  58  Am.  Rep.  580;  Timothy  v.  Cham- 
steads  in  public  lands);  Moran  v.  bers,  85  Ga.  267,  11  S.  E.  598,  21  A. 
niark,  30  W.  Va.  358,  4  S.  E.  303,  8  S.  R.  163;  Calhoun  v.  Williams,  32 
1.  S.  R.  66.  Grat.  (Va.)  18,  34  Am.  Rep.  759; 
Notes:  65  Am,  Dec.  484;  34  A.  S.  R-  Berger  v.  Berger,  104  Wis.  282,  80 
496;  102  A.  S.  R.  398;  21  Ann.  Gas.  N.  W.  585,  76  A.  S.  R.  877, 
\033.  Note :  63  Am.  Dec.  123. 

13.  Howell  V.  McCrie,  36  Kan.  636,  19.  Riggs  v.  Sterling,  60  Mich.  643, 
14  Pac.  257,  59  Am.  Rep.  584;  Reske  27  N.  W.  705,  1  A.  S.  R.  554. 

.-,  Reske,  51  Mich,  541,  16  N.  W.  895,  Note :  6  L.R.A.  814. 

4'7  Am.  Rep.  594;  Jackson  v.  Shelton,  20.  Riggs  v.  Sterling,  60  Mich.  643, 

^9  Tenn.  82,  16  S.  W.  142,  12  L.R.A.  27  N.  W.  705, 1  A.  S.  R.  554. 

uH.  1.  Beatty  v.  Wardeli,  130  la.  651, 

Noie :  65  Am.  Dec.  484.  105  N.  W.  357,  114  A.  S.  R.  45; ,  4 

14.  Note:  65  Am.  Dec.  484.  L.R.A.(N.S.)  544. 

15.  Not*j:  10  L.R.A.  220.    And  see  2.  In  Deere  v.  Chapman,  25  lU.  610, 
infra,  ."..w  ^0,  86, 109, 115.  79  Am.  Dec.  350. 
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relating  to  homestead  and  other  exemptions  should  be  liberally  con* 
strued  in  the  interest  of  the  family,  the  law  should  not  be  so  applied 
as  to  make  it  an  instrument  of  fraud  or  imposition  upon  creditors.* 
The  construction  of  homestead  statutes  should  not  be  so  liberal  a.s 
to  depart  from  the  plain  and  obvious  meaning  of  the  words  used,  or 
to  dispense  with  the  necessity  of  parties  bringing  themselves  at  least 
within  the  spirit  of  their  provisions,  without  being  supplemented  or 
extended  by  judicial  construction;  *  and  they  ought  not  to  be  so  con- 
strued as  to  give  the  debtor  the  power  by  his  own  acts  to  deprive 
others  of  rights  previously  obtained  in  his  property.* 

9.  Constitutionality  of  Homestead  Statutes. — While  dicta  and  the 
holdings  in  many  of  the  earlier  cases  were  to  the  effect  that  home- 
stead laws,  retroactive  in  effect  and  withdrawing  the  property  from 
the  reach  of  creditors  whose  debts  were  contracted  before  the  passage 
of  the  laws,  were  not  in  conflict  with  the  provision  of  the  United 
States  constitution  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts,  on  the  ground  that  such  laws  affected  the 
remedy  upon  the  contract,  and  not  its  obligation — ^  some  of  the  de- 
cisions going  to  the  extent  of  holding  such  laws  constitutional  even 
when  their  effect  was  to  displace  liens  of  attachments,  judgments, 
and  mortgages  subsisting  before  the  passage  of  the  laws — '  the  question 
is  now  authoritatively  settled  that  state  laws  or  constitutions  creating 
homestead  exemptions  or  enlarging  or  diminishing  homestead  exemp- 
tions previously  existing  are  unconstitutional  in  so  far  as  they  apply 
to  liabilities  created  before  their  passage.®  Under  the  early  view,  it 
was  held  that  since  exemption  laws  apply  to  the  remedy  only,  they 
may  affect  prior  contracts  without  impairing  the  obligation  thereof, 
80  long  as  they  are  within*the  dictates  of  sound  policy,  humanity,  and 
the  well-being  of  the  community;  and  within  these  limits  the  state 
is  tlie  sole  judge  of  the  extent  of  the  exemptions.    But  it  was  said  that 

3.  Jetton  Lumber  Co.  v.  Hall,  67  And  see  Exeicptions,  vol.  11,  p.'490. 
Fla.  61,  64  So.  440,  51  L.R.A.(N.S.)       7.  Note:  87  Am.  Dec.  464. 

1121.  8.  Gunn  v.  Barry,  15  Wall.  610,  21 

Note :  34  A.  S.  R.  496.  U.    S.     (L.    ed.)     212;    Edwards    v. 

4.  Hines  v.  Duncan,  79  Ala.  112,  58  Kcarzey,  96  U.  S.  595,  24  U.  S. 
Am.  Rep.  580;  Charlesa  v.  Lamber-  (L.  ed.)  793;  Wilson  v.  Brown, 
son,  1  la.  435,  63  Am.  Dec.  457;  Fred  58  Ala.  62,  29  Am.  Rep.  727;  Tillotson 
V.  Bramen,  97  Minn.  484,  107  N.  W.  v.  Millard,  7  Minn.  513,  82  Am.  Dec. 
159,  114  A.  S-  R.  740.  112;  Davidson  v.  Richardson,  50  Ore. 

5.  Volker-Scowcroft  Lumber  Co.  v.  323,  89  Pac.  742,  91  Pac.  1080,  126  A. 
Vance,  36  Utah  3J8,  103  Pac.  970,  S.  R'.  738,  17  L.R.A.(N.S.)  319;  Dye 
Ann.  Cas.  1912A  124,  24  L.R.A.(N.S.)  v.  Cooke,  88  Tenn.  275,  12  S.  W.  631, 
321.  17  A.  S.  R.  882;  Homestead  Cases,  22 

6.  Cusic  V.  Douglas,  3  Kan.  123,  87  Grat.  (Va.)  266,  12  Am.  Rep.  507; 
Am.  Dec.  458;  Garrett  v.  Chesire,  69  Swinburne  v.  Mills,  17  Wash.  611,  50 
N.  C.  396,  12  Am.  Rep.  647.  Pac.  489,  61  A.  S.  R.  932. 

Notes:  45  Am.  Dee.  252;  87  Am.  Notes:  87  Am.  Dec.  465;  46  A.  8. 
Dec.  464  et  seq.  R.  384. 
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the  state  is  not  omnipotent  as  to  the  amount  of  property  to  be  exempted 
as  a  homestead,  and  its  action  is  not  constitutional  if  it  is  apparent 
that  the  object  was  not  so  much  to  secure  the  well-being  of  the  citizens 
as  to  enable  them  to  hold  large  amounts  of  property  for  their  own 
aggrandizement  and  for  other  purposes  than  that  of  homestead.* 
Under  the  rule,  as  now  established,  it  has  been  decided  that  a  stat- 
ute providing  that,  in  case  of  any  homestead  occupied  for  that  pur- 
pose at  the  time  of  foreclosure  or  execution  sale  thereof,  the  judg- 
ment debtor  shall  have  the  right  of  redemption  without  accounting 
for  issues  or  value  of  occupation,  is  unconstitutional  when  applied 
to  a  foreclosure  sale  under  a  mortgage  executed  prior  to  its  passage, 
and  under  a  statute  giving  the  foreclosure  purchaser  the  right  of 
possession  from  the  day  of  sale.^®  But  it  has  been  held  that  Uie  law- 
granting  the  right  does  not  impair  contract  within  the  constitutional 
sense  where  it  leaves  the  parties  a  substantial  remedy,  according  to 
the  course  of  justice  as  it  existed  at  the  time  the  contract  was  made.^' 
The  validity  of  homestead  exemptions,  as  to  debts  created  after  the 
law  has  never  been  seriously  challenged.  The  law  which  gives  the 
creditor  his  remedy,  and  the  law  which  gives  the  debtor  his  exemption, 
are  as  much  parts  of  the  contract  as  if  they  had  been  set  forth  i4 
the  stipulations  of  the  afi;reement  by  which  the  debt  was  originated.** 
The  power  to  diminish  or  increase  the  right  of  homestead  exemption, 
is  treated  elsewhere  in  this  article,*^  as  is  the  right  to  impose  restrio- 
tions  upon  the  power  of  alienation  of  the  homestead  a3  a  measure 
of  protection.** 

10.  Power  to  Increase  or  Diminish  Right. — The  question  has  arisen 
whether  the  legislature  may  reduce  the  amount  of  a  debtor's  home- 
stead so  as  to  relieve  a  portion  of  it  from  tbe  exemption,  and  subject 
it  to  debts  contracted  antecedently,  that  is,  whether  a  man  has,  under 
any  circumstances,  a  constitutional  right  not  to  pay  his  debts,  which 
may  not  be  impaired  by  subsequent  legislation.  It  has  frequently 
been  held  that  a  homestead  exemption  is  not  a  vested  right  that  can> 
not  be  impaired  by  legislation  after  it  is  acquired,  but  is  a  mere 
statutory  privilege,  depending  upon  the  will  of  the  state,  and  therefore 
a  law  that  homestead  exemptions  shall  not  extend  to  debts  contracted 
for  the  purchase-money  of  the  property  may  apply  to  homesteads 
previously  taken  out ;  for  the  retrospective  operation  of  such  a  statute 
is  not  to  diminish  but  to  enlarge  the  remedy  of  the  creditor,  and 
consequently  it  does  not  impair  but  increases  the  obligation  of  the 
contract;  and  that  against  this  there  is  no  constitutional  prohibition.** 

9.  Cusic  V.  Douglas,  3  Kan.  123,  87   14  Am.  Rep.  363. 

Am.  Dec.  458.  12.  Dve  v,  Cooke,  88  Tenn.  275,  12 

10.  Canadian,   etc.,   Mortgage,   etc.,  S.  W.  631. 17  A.  S.  R-  882. 
Co.  V.  Blake,  24  Wash.  102,  63  Pac.  13.  See  infra,  par.  15 
1100,  85  A.  S.  R.  946  and  note.  14.  See  infra,  par.  80,  8^ 

11.  Moore  v.  Letchford,  35  Tex.  185,  15.  Note:  87  Am.  Dec.  466,  4Sl 
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In  some  jurisdictions,  however,  a  different  view  has  been  taken  with 
regard  to  the  operation  of  such  a  statute,  and  it  is  held  that  where 
a  homestead  right  has  become  vested  under  a  law  exempting  the  hoine- 
stead  from  sale  upon  attachment  or  execution  so  long  as  it  is  owned 
and  occupied  by  the  debtor  as  a  homestead,  such  right  cannot  be 
diminished  by  a  subsequently  enacted  law  without  the  debtor's  con- 
sent.^* For  example,  it  has  been  held  that  where  the  owner  of  a 
tract  of  land  near  a  city  has  acquired  a  homestead  right  therein 
under  the  law  in  force  at  the  time  he  acquired  it,  such  right  cannot 
be  diminished  by  the  subsequent  enactment,  without  his  consent  or 
procurement,  of  a  law  by  which  the  land  is  included  within  the  cor- 
porate limits  of  the  city.  In  such  a  case  it  is  said  that  the  homestead 
statute  in  force  at  the  time  when  an  indebtedness  was  incurred  remains 
the  law  of  the  contract.*'  It  has  been  declared  that  while  the  legis- 
lature is  without  power  to  enact  a  law  limiting  or  restricting  the  home- 
stead right  guaranteed  by  constitutional  provisions,  it  has  the  power 
to  enact  laws  which  in  effect  add  to  or  increase  the  exemptions  pro- 
vided by  the  constitution,*® 

11.  Law  Governing;  Extraterritorial  Effect. — ^The  right  to  a  home- 
stead exemption,  and  its  quantity  and  extent  as  against  creditors,  are 
to  be  determined  by  the  law  which  was  in  force  when  their  debts  were 
created.  It  follows  that  a  debt  contracted  before  the  passage  of  a 
homestead  law,  and  after  the  passage  of  the  act  revived  by  a  new 
promise  from  the  effect  of  the  statute  of  limitations,  may  be  enforced 
regardless  of  a  claim  of  homestead.  But  where  a  note  was  given 
before  the  adoption  of  the  constitution  which  gave  the  right  of  home- 
stead, and  after  the  adoption  of  the  constitution,  a  new  note  was  given 
for  the  old  note,  a  judgment  on  the  new  note  was  subject  to  the 
debtor's  homestead.  So  it  has  been  held  that  a  debtor  may  have  a 
homestead  as  against  a  judgment  rendered  on  a  note  given  since  the 
passage  of  the  homestead  laws,  though  for  an  indebtedness  contracted 
before.**  Homestead  statutes  can  have  no  extraterritorial  force,  and 
must  be  construed  to  apply  solely  to  homesteads  within  the  state  of 
the  enactment  of  the  statute;*®  and  such  laws  are  for  protection  of 
the  citizens  of  the  state  only.*  And  so  a  statute  referring  to  the  acquir- 
ing of  one  homestead  with  the  proceeds  of  the  sale  of  another  refers 
exclusively  to  homesteads  within  the  state  of  the  enactment  of  the 

16.  Galligher  v.  Smiley,  28  Neb.  189,       19.  Note :  87  Am.  Dec.  466. 

44  N.  W.  187,  26  A.  S.  R.  319  and  20.  Cherokee    Construction    Co.    v. 

note.  Harris,  92  Ark.  2G0,  122  S.  W.  485, 

Note :  87  Am.  Dec.  466  et  seq.  135  A.  S.  R.  177 ;  State  Bank  of  Eagle 

17.  Galligher  v.  Smiley,  28  Neb.  189,  Grove  v.  Dougherty,  167  Mo.  1,  66  S. 
44  N.  W.  187,  26  A.  S.  R.  319.  W.  932,  90  A.  S.  R.  422. 

18.  Towle  v.   Towle,  81  Kan.   675,  1.  Note:  6  L.R.A.  814. 
107  Pac.  228,  27  L.R.A. (N.S.)  550. 
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statute.*  Since  the  domicil  of  the  husband  controls  that  of  the  wife, 
his  domicil  regulates  the  rights  of  the  wife  and  children  under  the 
homestead  act.  It  has  been  held  that  the  wife  of  a  husband  who  dies 
domiciled  and  leaving  property  in  a  state  is  entitled  to  the  benefit 
of  the  homestead  law,  although  she  has  never  resided  in  the  state  of 
her  husband's  domicil.* 

II.  Family  and  Head  op  Family 

What  Constitutes  a  Family 

12.  Definitions  and  General  Nature  of  Family, — ^While  the  word 
"family"  in  its  origin  meant  servant  or  slave,*  the  word  has  now, 
however,  a  more  comprehensive  meaning,  and  embraces  a  collective 
body  of  persons  living  together  in  one  house,  under  the  same  manage- 
ment and  head,^  subsisting  in  common,  and  directing  their  attention 
to  a  common  object,  the  promotion  of  their  mutual  interests  and 
social  happiness.*  The  number  of  persons  thus  living  together  is  not 
at  all  important,  except  that  there  must  be  more  than  one,  as  it  is 
quite  certain  that  two  persons  may  constitute  a  family;  e.  g.,  husband 
and  wife,  father  and  child.'  While  in  its  broadest  sense  the  term 
"family"  includes  all  the  dwellers  in  a  house  under  the  common  con- 
trol of  one  person,  and  is  in  tjiis  respect  synonymous  with  household, 
it  has  a  narrower  and  more  limited  signification,  and  is  used  to  repro> 
sent  the  progeny  of  common  ancestors,*  or  dependents  in  a  legal  or 
moral  sense*  and  it  has  frequently  been  declared  that  to  constitute 
a  family  within  the  meaning  of  the  homestead  laws,  a  mere  aggregate 
of  individuals  in  the  same  house  is  not  alone  sufficient.^*     There 

2.  State  Bank   of  Eagle   Grove  v.   v.  Cocliran,  31  Jex.  677,  98  Am.  Dec. 
Dougherty,  167  Mo.  1,  66  S.  W.  932,  553. 

90  A.  S.  R.  422.    See  infra,  par.  49  Notes:  61  Am.  Dec.  686  et  seq.;  70 

et  seq.  A.  S.  R.  107  et  seq.;  6  L.R.A.  813;  7 

3.  Succession    of    Christie,    20    La.  L.R.A.   747;   4   L.R.A.(N.S.)    3(56  et 
Ann.  383,  96  Am.  Dec.  411.  seq. 

4.  Cross  V.  Benson,  08  Kan.  405,  75  6.  Note:  61  Am.  Dec.  586. 

Pac.  558,  64  L.R.A.  500;  Wilson  v.  7.  Mover  v.  Drummond,  32  S.  C. 
Cochran,  31  Tex.  677,  98  Am.  Dec.  553.   165,  10  S.  E.  952,  17  A.  S.  R.  850,  7 

5.  Arnold  v.  Waltz,  53  Iowa  700,  6   L.R.A.  747. 

N.  W.  40,  36  Am.  Rep.  248  and  note;       8,  Note:  4  L.R.A.(N.S.)  367. 
Sheehv  v.  Scott,  128  la.  551,  104  N.       9.  Mover  v.   Drummond,   32  S.   C. 
W.  1139,  4  L.R.A.  (N.S.)  3()5;  Weaver  165,  10  S.  E.  952,  17  A.  S.  R7  850,  7 
V.  First  National  Bank  of  Chicago,  76   L.R.A.  747.    And  see  infra,  par.  13. 
Kan.  540,  94  Pac.  273,  123  A.  S.  R.       10.  Sheeliy  v.  Scott,  128  la.  551,  104 
155,  16  L.R.A.(N.S.)    110;  Mover  v.   N.  W.  1139,  4  L.R.A.(N.S.)  305;  Bos- 
Drummond,  32  S.  C.  105,  10  S.  E.  952,   quett  v.  Hall,  90  Ky.  566,  13  S.  W. 
17  A.  S.  R.  850,  7  L.R.A.  747;  Somers   244,  29  A.  S.  R.  404,  9  L.R.A.  35L 
V.  Somers,  27  S.  D.  500,  131  N.  W.       Notes:  32  Am.  Rep.  30;  4  L.R.A 
1091,  36  L.R.A.(N.S.)   1024;  Wilson    (N.S.)  366. 
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must  be  a  state  of  dependence  in  law,  if  not  in  fact,  upon  the  part 
of  some  of  those  who  constitute  the  family,  or  some  other  member  of 
the  family  whom  the  law  designates  as  the  head  thereof,  and  this 
dependence  may  result,  as  a  matter  of  law,  from  the  relationship 
existing  between  the  parties,  whether  they  be  parent  and  minor  child, 
husband  and  wife,  guardian  and  ward,  or  master  and  servant  or 
other  relation.*^  The  duty  to  support  is  also  made  the  test.  He 
upon  whom  the  law  imposes  such  a  duty,  growing  out  of  status,  and 
not  out  of  contract,  and  the  persons  to  whom  he  owes  this  duty,  if 
dwelling  together  in  a  domestic  establishment,  constitute  a  family  of 
which  he  is  the  head.^*  It  is  not  necessary  that  there  should  be  any 
legal  obligation  on  the  part  of  one  claiming  to  be  the  head  of  a  fnmily 
to  support  the  members  thereof;  a  moral  duty,  arising  from  ties  of  ' 
blood,  or  possibly  other  similar  relations,  will  be  sufficient.**  But 
when  the  persons  residing  with  a  debtor,  though  children,  are  strangers 
in  blood  to  him,  and  he  is  under  no  legal  or  natural  obligation  to 
support  them,  he  is  not  the  head  of  a  family  so  as  to  be  entitled  to  a 
homestead  exemption.**  It  is  also  generally  held  that  it  is  not  neces- 
sary that  the  relation  of  husband  and  wife,  nor  that  of  parent  and 
child,  should  exist,  in  order  to  constitute  a  family,*^  but  in  some 
jurisdictions,  the  rule  has  been  declared  that,  to  constitute  a  family 
within  the  meaning  of  an  exemption  act,  the  relation  of  parent  and 
child,  or  that  of  husband  and  wife  must  exist,**  and  that  a  family 
composed  of  persons  neither  related  by  blood  nor  connected  by  mar- 
riage cannot  have  a  head  who  is  entitled  to  declare  a  homestead 
exemption.*'  Families  do  not  lose  their  character  as  such,  because 
they  reside  under  another  man's  roof,  and  eat  at  a  common  table.  So 
two  families  with  equal  rights  and  claims  may  reside  together,  and 
although  thus  associated,  they  all  constitute  in  a  large  sense  one 
family.    Still  the  father^  or  mother,  as  the  case  may  be,  exercising  a 

11.  Calhoun  ▼.  Williams,  32  Grat.  Notes:  70  A.  S.  R.  109;  4  L.R.A. 
(Va.)  18,  34  Am.  Rep.  759.  (N.S.)  367. 

Notes:  70  A.  S.  R.  108;  21  Ann.  15.  Revalk  v.  Kraemer,  8  Cal.  66, 

Cas.  1034.  68  Am.  Dec.  304,  overruled  on  another 

12.  Calhoun  v.  Williams,  32  Grat.  point  by  Gee  v.  Moore,  14  Cal.  472; 
(Va.)  18,  34  Am.  Rep.  759.  Linton  v.  Crosby,  58  la.  386,  9  N.  W. 

13.  Holloway  v.  Holioway,  86  Ga.  311,  41  Am.  Rep.  107;  Cross  v.  Ben- 
676,  12  S.  E.  943,  22  A.  S.  R.  484,  11  son,  68  Kan.  495,  75  Pac.  558,  64 
L.R.A.  518;  Cross  v.  Benson,  68  Kan.  L.R.A.  560;  Wade  v.  Jones,  20  Mo. 
495,  76  Pac.  558,  64  L.R.A.  560;  75,  61  Am.  Dec.  584;  Moyer  v.  Drum- 
Broyles  v.  Cox,  153  Mo.  242,  54  S.  W.  mond,  32  S.  C.  165,  10  S.  E.  952,  17 
488,  77  A.  S.  R.  714;  Moyer  v.  Drum-  A.  S.  R.  850,  7  L.R.A.  747. 

mond,  32  S.  C.  165,  10  S.  E.  952,  17  Notes:    70   A.   S.    R.   107.   110;   4 

A.  S.  R.  850,  7  L.R.A.  747.  L.R.A.(N.S.)  380;  21  Ann.  Cas.  10S4. 

Note:  21  Ann.  Cas.  103.  16.  Note:  61  Am.  Dec.  587. 

14.  Bosquett  v.  Hall,  90  Ky.  566, 13  17.  Note:  70  A.  S.  R.  UO. 
S.  W.  244,  29  A.  S.  R.  404,  9  L.R.A. 
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distinct  control  over  the  children  and  servants  belonging  to  them, 
constitutes  each  a  distinct  family,  and  the  manager  of  each  a  "head 
of  a  family."  ^®  Nor  is  it  necessary  that  all  the  dependents  should 
live  under  the  same  roof,  or  that  the  family  bhould  live  together.  It 
is  the  relation  and  the  dependence  on  that  relation,  not  the  aggrega- 
tion of  the  individuals,  that  constitute  a  family.^*  Thus  in  a  case 
where  the  wife  is  confined  in  an  asylum  or  hospital  for  the  insane, 
the  husband  continues  under  the  same  le;^al  and  moral  obligation 
to  support  her  as  existed  before  she  was  adjudged  a  lunatic,  and  for 
the  purpose  of  determining  the  husband's  right  to  his  homestead  she 
must  be  regarded  as  constituting  part  of  liis  family  and  living  with 
him.**  When  the  death  of  the  homesteader  occurs,  the  widow,  so  far 
as  the  purpose  of  the  homestead  law  is  concerned,  is  a  part  of  the 
family;*  and  the  circumstances  may  bo  such  as  to  afford  the  only 
exception  to  the  rule  that  a  single  person  cannot  constitute  a  family, 
inasmuch  as  a  claim  of  homestead  may  continue  in  a  widow  as  sur\'iv- 
ing  spouse.*  But  in  such  an  event  the  term  does  not  include  alone 
the  widow  and  minor  children  of  the  deceased.  It  includes  such 
persons  as  constituted  the  family  of  the  deceased  at  the  time  of  his 
death,  whether  servants  or  children  who  had  attained  their  majority.* 
Matters  relating  to  the  dissolution  of  the  family  relation  and  the 
e^ect  of  such  dissolution  on  the  homestead  right  are  elsewhere  con- 
sidered.* 

13.  Dependents  Generally. — ^While  some  cases  hold  that  the  debtor 
must  be  legally  bound  to  support  those  about  him  in  order  to  con- 
stitute him  the  head  of  a  family,*  ordinarily,  a  moral  duty  suffices 
as  a  basis  of  the  right.*  Under  the  rule  that  the  family,  within  the 
meaning  of  the  homestead  law,  consists  of  those  members  of  the 
household  who  are  dependent  upon  the  householder  for  support,  or  to 
whom  the  householder  owes  some  duty,'  it  has  been  held  that  a  parent 
and  a  dependent  adult  son  or  daughter  may  constitute  a  family.*  So 
it  has  frequently  been  held  that  a  bachelor  or  a  widower  who  occupies 
a  house  as  the  head  of  a  family,  on  land  which  he  desires  to  set  apart 
as  a  homestead,  who  has  living  with  him  a  mother,  father,  sisters  or 

18.  Baclanan      v.      Crawford,      3  4.  See  infra,  par.  121  et  seq. 
Humph.    (Tenn.)    213,   39   Am.   Dec.  5.  Notes:  70  A.  S.  R.  110;  4  L.RA. 
163.  (N.S.)  387.                                              j 

19.  Notes:    61    Am.    Dec.    587;    4  6.  See  supra,  par.  12. 
L.R.A.(N.S.)  366.  7.  Note:  4  L.R.A.(N.S.)  366. 

20.  Central  Kentucky  Lunatic  Asv-  8.  Sheehy  v.  Scott,  128  la.  561,  104 
lum  v.  Craven,  98  Ky.  105,  32  S.  W.  N.  W.  1139,  4  L.R.A.(N.S.)  365; 
291,  56  A.  S.  R.  323.  Lyons  v.  Andry,  106  La.  356,  31  So. 

1.  Note:  61  Am.  Dec.  588.  38,  87  A.  S.  R.  299,  55  L.R.A.  724  and 

2.  Sheehy  v.  Scott,  128  la.  551,  104   note. 

N.  W.  1139,  4  L.R.A.(N.S.)  365.   See       Note:  4  L.R.A.(N.S.)  369. 

also  infra,  par.  26.  As  to  mother  or  wife  and  depend- 

3.  Note :  61  Am.  Dec.  587,  588.  ents,  see  infra,  par.  18,  19. 
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brothers  who  are  dependent  upon  him  for  support,  and  where  there 
is  a  corresponding  duty  of  support  resting  on  him,  may  properly  be 
regarded  as  a  householder  having  a  family,  within  the  meaning  of 
the  statute.*  In  some  cases,  however,  it  has  been  held  that  the  family 
relation  does  not  exist  where  the  dependent  members  are  not  residing 
with  the  debtor.*®  By  express  provision  in  some  states  the  right  of 
homestead  exemption  extends  to  persons  having  the  care  and  support 
of  dependent  females  of  any  age.** 

14.  Children  as  Family. — ^While  it  has  been  said  that  the  ordinary 
import  of  the  word  "family"  is  "children,"  and  that  the  term  must 
be  so  construed  unless  the  context  shows  that  it  was  used  in  a  different 
sense,**  it  is  not  essential  that  a  family  within  the  intent  of  a  home- 
stead law,  should  include  children.  And  so,  a  man  and  his  wife  who 
live  together  alone,  and  have  no  children,  are  a  family.**  The  word 
"children,"  when  used  irrespective  of  parentage,  may  denote  that 
class  of  persons  under  the  age  of  twenty-one  years,  as  distinguished 
from  adults,  but  its  ordinary  meaning,  with  respect  to  parentage,  is 
sons  and  daughters  of  whatever  age.*^  Adult  children  are,  however, 
generally  held  not  to  be  a  family  within  the  meaning  of  the  home- 
stead law,*^  although  there  are  decisions  to  the  effect  that  children 
over  age,  if  they  have  no  home  elsewhere,  may  constitute  a  family.** 
The  question  of  children's  rights  in  a  decedent's  homestead  is  treated 
at  length  elsewhere  in  this  article.*' 

15.  Illegal  or  Illicit  Relations. — ^A  man  and  woman  living  together 
in  adultery  do  not  compose  such  a  family  as  the  law  recognizes,  and 
are  not  entitled  to  the  benefit  of  a  homestead  law.**  But  a  father, 
and  his  illegitimate  children  living  with  him,  constitute  a  family 
such  as  may  assert  homestead  rights,  and  such  rights  cannot  be  de- 
feated by  the  fact  that  the  father  permitted  a  woman  with  whom  he 
unlawfully  cohabited  to  dwell  on  the  land.**    A  husband  does  not, 

9.  Mover  v.  Drummond,  32  S.  C.  633,  98  Am.  Dec.  492,  holding  that  a 
165,  10  S.  E.  952,  17  A.  S.  B.  850,  7  family  to  whom  a  homestead  is  secured 
L.n.A.  747.  hy  statute  consists  of  the  head  thereof, 

Notes:  70  A  S.  B.  110;  4  LJI.A.  whether  father,  mother,  or  guardian, 

(N.S.)  384.  and  the  minor  children. 

10.  Note:  4  L.B.A.(N.S.)  388.  Note:  4  L.R.A.(N.S.)  395. 

11.  Sutton  V.  Rosser,  109  Ga.  204,  16.  Note:  6  L.R.A.  813.  And  see 
34  S.  E.  346,  77  A.  S.  R.  367.  supra,  par.  13. 

Note:  4  L.R.A.(N.S.)  396,  17.  See  infra,  par.  130  et  seq. 

12.  Note:  7  L.R.A.  747.  18.  Lane  v.  Phillips,  69  Tex.  240,  5 

13.  Miller  v.  Finegan,  26  Fia.  29,  7   A.  S.  R.  41. 

So.  140,  6  L  R.A.  813.  Notes:  70  A.  S.  R.  110;  6  L.R.A. 

Notes:    61   Am.   Dec.   587,   588;    6  819. 

L.R.A.  813.    And  see  supra,  par.  12.  19.  Lane  v.  Philips,  69  Tex.  240,  6 

14.  Miller  v.  Fine^an,  26  Fla.  29,  7  S.  W.  610,  5  A.  S.  R.  41  and  note. 
So.  140,  6  L.R.A.  813.  Note:  4  L.R.A(N.S.)  384. 

15.  Hofifman    v.    Neuhaus,   30   Tex. 
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by  the  mere  fact  of  committing  adultery,  forfeit  his  right  to  claim 
the  benefit  of  the  homestead  law.-® 

Who  May  Be  Considered  Head  of  Family 

16.  In  General. — When  one  person  controls,  supervises,  and  man- 
ages the  affairs  about  a  house,  such  person  is  in  the  largest  sense 
the  head  of  the  family,  and  all  who  reside  in  the  house  are  members 
of  the  family,*  but  in  order  to  constitute  one  the  head  of  a  family 
within  the  meaning  of  a  homestead  law  there  must  be  a  state  of 
dependence  in  law  or  in  fact  upon  such  person  on  the  part  of  some 
of  those  who  constitute  the  family. *  As  already  seen,  however,  it 
is  not  generally  held  necessary  that  there  should  be  any  blood  rela- 
tionship between  one  claiming  to  be  the  head  of  a  family  and  the 
members  thereof,  or  that  there  should  be  any  legal  obligation  on 
the  part  of  one  claiming  to  be  the  head  of  a  family  to  support  the 
members  thereof,  a  moral  duty  to  support  being  deemed  sufRcierit.* 
The  guardian  of  a  minor  child  may  become  the  head  of  the  family, 
in  case  there  should  be  no  father  or  mother.  The  child  cannot  be 
deprived  of  the  homestead  because  it  has  no  parents  living.*  A 
partnership  cannot,  however,  be  the  head  of  a  family,  since  the 
members  of  the  firm  cannot  severally  or  jointly  claim  an  exemption 
as  to  partnership  property.*  A  tenant,  by  renting  and  occupying 
the  premises  of  the  owner,  cannot  deprive  the  owner  of  such  control 
over  the  property  as  to  forfeit  his  right  of  homestead,  where  the 
owner  boarded  and  lodged  in  the  house.  The  tenant  cannot  thus  be 
made  the  head  of  the  family.  Nor  does  the  fact  that  the  owner 
is  a  widower,  his  children  all  being  married  and  away  from  home, 
affect  the  case.^  Under  homestead  statutes  making  ft  distinction 
between  the  "head  of  a  family"  and  a  "person  having  a  father  or 
mother  or  a  person  or  persons  dependent  on  him  or  her  for  sup- 
port," it  has  been  held  that  the  two  classes  are  different,  and  that 
the  head  of  a  family  is  entitled  to  the  exemption,  it  matters  not  how 
much  or  little  he  contributes  to  the  support  of  his  wife  and  children, 

20.  Blue  V.  Blue,  38  111.  9,  87  Am.       See  also  infra,  par.  28,  as  to  head 
Dec.  267.  of  family  as  trustee  of  homestead. 

1.  Backman  v.  Crawford,  3  Humph.       3.  See  supra,  par.  12. 

(Tenn.)  213,  39  Am.  Dec.  1C3;  Bunk-  4.  Rountree  v.  Dennard,  59  Qa.  629, 

er  v.  Coons,  21  Utah  161,  60  Pac.  549,  27  Am.  Rep.  401. 

81  A.  S.  R.  680.  Notes:  61  Am.  Dec.  692;  4  L.R.A- 

Notes:  70  A.  S.  R.  107;  6  L.R.A.  (N.S.)  394. 

813;  11  L.R.A.  518.  6.  Notes:  61  Am.  Dec.  592;  70  A.  S. 

2.  Revalk  v.  Kraemer,  8  Cal.  72,  68  R.  114.    See  infra,  par.  36,  as  to  home- 
Am.   Dec.   304,  overruled  on  another  stead  in  partnership  property. 

point  by  Gee  v.  Moore,  14  Cal.  472..  6.  Notes:  61  Am.  Dec.  592;  70  A. 

Note:  70   A.   S.  R.  109.    And  see   S.  R.  114. 
Bupra,  par.  12. 
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while  other  persons  must  prove  that  they  have  dependents  looking 
to  them  for  support.'  The  question  whether  one  is  the  "head  of  a 
family,"  in  the  sense  of  that  phrase  as  used  in  the  homestead  law, 
is  a  question  of  law,  to  be  determined  from  a  consideration  of  the 
facts  in  a  given  case.®  Within  the  meaning  of  treaties  between  the 
United  States  and  Indian  nations  a  white  man,  recognized  as  a  member 
of  an  Indian  nation  by  being  treated  with  as  a  commissioner  of  the 
nation,  and  married  to  an  Indian  woman,  although  he  exercised  the 
privileges  of  a  citizen  of  a  state  .and  of  the  United  States,  has  been 
held  to  be  the  head  of  an  Indian  family,  and  the  fact  that  a  person's 
name  was  registered  with  the  Indian  agent  for  a  reservation,  etc., 
has  been  considered  conclusive  evidence  that  he  was  the  head  of  an 
Indian  family,  and  resided  within  the  ceded  territory.* 

17,  Husband. — Primarily,  the  husband,  and  not  the  wife,  is  the 
head  of  the  family,**^  and  any  man  who  has  a  wife  is  considered  the 
head  of  a  family  within  the  meaning  of  homestead  or  exemption 
statutes,*^  altnough  he  has  no  children.*^  And  it  makes  no  differ- 
ence that  his  wife  may  have  deserted  him  and  may  be  rasiding  in 
another  state,  and  that  he  may  be  living  in  improper  relations  with 
another  woman.  So  a  husband  who  has  his  children  at  school  away 
from  home,  or  temporarily  separated  from  him  in  any  way,  while 
his  relation  to  them  as  his  family  continues,  and  while  he  supports 
them,  is  still  their  head,  and  he  may  declare  a  homestead  in  their 
favor.**  Under  the  rule  that  the  debtor,  in  order  to  have  a  family, 
must  have  someone  dependent  upon  him  whom  he  is  morally  or  legally 
bound  to  support,  the  dependency  of  the  wife  is  so  apparent  thai 
this  usual  qualification  is  not  ordinarily  referred  to  in  the  opinions. 
8ome  stress  is  laid  upon  dependency  in  referring  to  children,  bul 
the  removal  of  the  children,  or  their  becoming  of  age,  does  not  seem 
to  affect  the  family.**  But  a  husband  in  one  state  with  a  family 
in  another  cannot  be  considered  as  the  head  of  a  family  in  the  for- 
mer, though  he  shows  that  during  his  residence  in  the  former  state 
he  was  accompanied  by  his  son.  In  such  case  it  has  been  held  he 
must  show  his  son  to  be  dependent  upon  him  for  support.*^  It  has 
been  held  that  a  husband  living  as  a  boarder  for  several  years^  sepa- 
rate from  his  wife,  and  not  contributing  to  her  support,  they  having 
no  children^  is  not  the  ''head  of  a  family,"  within  the  statute  of 

7.  Oaraer  ▼.  Freeman,  118  La.  184,  530  and  note;  Ness  v.  Jones,  10  N.  D. 
42  So.  767,  118  A.  S.  R.  361.  587,  88  N.  W.  706,  88  A.  S.  R.  755. 

8.  Moyer  v.  Drummond,  32  S.  C.  Note:  51  L.R.A.(N.S.)  1122. 
165,  10  S.  E.  952,  17  A.  S.  R.  850,  7  11.  Note :  61  Am.  Dec.  589. 
L.R.A.  747.  12.  See  supra,  par.  12. 

9.  Notes:    61    Am.    Dec,    593;    4       13.  Note:  70  A.  S.  R.  108. 
L.R.A.(N.S.)  368,  389.  14.  Note:  4  L.R.A.(N.S.)   367. 

ID.  Barry  v.  Western  Assur.  Co.,  19       15.  Notes:  61  Am.  Dec.  589;  70  A. 
Mont.  571,  49  Pac.  148,  61  A.  S.  R.   S.  R.  109. 
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exemption ;  *•  but  this  holding,  as  is  apparent  from  the  authorities 
first  cited  in  this  paragraph,  is  rather  a  departure  from  the  general 
rule.  In  some  jurisdictions  it  is  expressly  provided  that  no  husband 
shall  have  the  benefit  of  a  homestead  whose  wife  owns,  and  is  in  the 
actual  enjoyment  of  property  or  means  to  a  certain  amount,  but 
it  has  been  held  that  a  husband  claiming  a  homestead  exemption 
is  not  required  as  a  condition  precedent  to  show  that  his  wife  does 
not  own  property  exceeding  the  prescribed  amount  in  value.*^ 

IS.  Wife. — Ordinarily,  a  wife  living  with  her  husband  and  chil- 
dren is  not  considered  the  head  of  the  family  for  the  purpose  of 
declaring  a  homestead,  even  in  her  separate  property.**  Nor  can  a 
woman,  who  lives  upon  a  farm  with  her  mature  sons,  one  of  whom 
is  married  and  carries  on  the  place,  be  held  to  be  the  head  of  the 
family  so  as  to  be  entitled  to  claim  a  homestead  therein.**  Conform- 
ably, however,  to  the  principle  that  exemption  statutes  are  to  receive 
a  liberal  construction,  and  that  their  purpose^ is  the  protection,  not 
merely  of  the  head  of  the  family,  but  of  the  family  itself,  the  courts, 
as  a  general  rule,  extend  to  the  wife  the  exemptions  granted  to  the 
head  of  Hie  family,  where  the  husband,  either  by  reason  of  physical 
or  mental  affliction,  cannot,  or  through  indolence  or  desertion  does 
not,  contribute  to  the  family's  support,  and  the  wife  takes  upon  her 
shoulders  the  burden  of  caring  for  the  family  needs.  When  the 
wife  is  thus  from  necessity  compelled  to  assume  the  burdens  and 
responsibilities  which  belong  to  the  head  of  the  family,  the  courts 
have  in  most  instances  intervened  and  given  her  the  benefit  in  law 
of  the  status  which  is  hers  in  fact,*®  though  a  few  even  in  such  cases, 
adhere  to  the  strict  rule,  and  hold  that  in  law,  though  it  may  be 
otherwise  in  fact,  the  husband  is  head  of  the  family.*    In  some  states 

16.  Linton  v.  Crosby,  66  la.  386,  9  Notes:  61  Am.  Dec.  591;  6  L.R.A. 
N.  W.  311,  41  Am.  Kep.  107.  814  et  seq.;   4  L.R.A. (N.S  ^    309   et 

Note:  1  A.  S.  R.  618.  seq.;  61  L.R.A.(N.S.)  1122. 

17.  Garner  v.  Freeman,  118  La.  184,       And  see  infra,  par.  143. 

42  So.  767, 118  A.  S.  R.  361.  1.  Notes:  70  A.  S.  R.  Ill;  4  L.R.A. 

18.  Notes:  70  A.  S.  R.  Ill;  6  (N.S.)  369;  61  L.R.A.(N.S.)  1122  et 
L.R.A.  816;  4  L.R.A.(N.S.)   309;  51  seq. 

L.R.A.(N.S.)  1122,  In  Barry  v.  Western  Assnr.  Co.,  19 

19.  Somers  v.  Somers,  27  S.  D.  600,  Mont.  571,  49  Pac.  148,  61  A.  S.  B. 
131  N.  W.  1091,  36  L.R.A.(N.S.)  1024.  530,  it  was  held  that  where  a  husband 

20.  Jetton  Lumber  Co.  v.  Hall,  67  lives  with  his  family  and  remains  the 
Fla.  61,  64  So.  440,  51  L.R.A. (N.S.)  head  thereof,  although  he  fails  to  sup- 
1121  and  note;  Kenley  v.  Hudelson,  99  port  his  family,  quarrels  with  his  wife, 
111.  4r3,  39  Am.  Rep.  31;  Watterson  v.  and  occupies  a  separate  bed,  such 
E.  L.  Bonner  Co.,  19  Mont.  664,  48  treatment  on  his  part,  coupled  with 
Pac.  1108,  61  A.  S.  R.  627  and  note;  the  fact  that  the  wife  supports  the 
Ness  V.  Jones,  10  N.  D.  687,  88  N.  W.  family,  does  not  make  her  the  "head" 
706,  88  A.  S.  R.  766;  McDannell  v.  thereof,  within  the  meaning  of  that 
Ragsdale,  71  Tex.  23,  8  S.  W.  625,  10  word  as  used  in  homestead  laws.  In 
A.  S.  R.  729.  Watterson  v.  E.  L.  Bonner  Company, 
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the  statutes  specifically  provide  that  a  wife,  as  well  as  her  husband, 
must  be  regarded  as  the  head  of  a  family,  for  the  purpose  of  assert- 
ing their  rights  to  the  exemption  of  the  homestead,  and  this  may 
be  the  rule  even  though  he  has  not  deserted  her,  and  is  not  absent 
nor  infirm.*  Aside  from  the  question  of  whether  she  may  properly 
be  considered  the  head  of  the  family  within  the  meaning  of  the 
term  as  used  in  homestead  statutes,  a  wife  has  been  allowed  home- 
stead exemption  under  statutes  giving  such  right  to  a  "resident" 
or  a  "householder,"  •  and  it  has  been  held  that  the  expressions  "mar- 
ried or  the  head  of  a  family,"  used  in  a  homestead  statute  as  desig- 
nating who  might  declare  a  homestead,  are  not  synonymous  or  mere 
equivalents  the  one  for  the  other,  and  that  all  of  either  sex,  who 
are  either  married  or  the  heads  of  families,  are  entitled  to  the  exemp- 
tion.* 

19.  Householder. — ^The  word  "householder"  has  been  defined  to  be 
the  head,  master,  or  person  who  has  charge  of  and  provides  for  a 
family,  and  does  not  apply  to  the  subordinate  members  or  inmates  of 
the  household.  While  in  some  jurisdictions,  in  applying  the  con- 
stitutional and  statutory  provisions  relating  to  homesteads  the  term 
"household"  is  regarded  as  being  very  nearly  if  not  quite  synony- 
mous with  the  phrase  "head  of  a  family,"  ^  in  others  a  distinction 
is  made  in  the  ordinary  import  of  the  terms.  Accordingly,  it  has 
been  decided  that  a  statutory  expression  that  every  householder  hav- 
ing a  family  is  entitled  to  a  homestead  exemption  does  not  require 
such  householder  to  be  the  head  of  a  family.^  Even  under  statutes 
expressly  providing  tliat  every  householder  in  the  state,  being  the 
head  of  a  family,  shall  be  entitled  to  a  homestead,  it  has  been  held 
that  a  wife  has  the  character  of  the  head  of  the  family,  while  occu- 
pying with  her  husband  her  property  as  a  home,  so  as  to  enable  her 
to  designate  and  affect  it  with  the  character  of  a  homestead,  and  thus 
exempt  it  from  seizure  and  sale  for  the  joint  debt  of  herself  and  hus- 
band,^ and  that  when  a  conveyance  to  the  wife  is  made  by  the  hus- 
band for  the  purpose  of  placing  the  home  beyond  the  reach  of  his 
creditors,  the  wife  is  not  precluded  from  claiming  the  benefit  of  the 
homestead  statute,  even  as  against  such  creditors.^    There  is  authority 

19  Mont.  554,  48  Pac.  1108,  61  A.  S.  see  infra,  par.  19. 

R.  627,  however,  it  was  held  that  a  4.  Note:  70  A.  S.  R.  111. 

wife  is  the  head  of  a  family  within  5.  Notes:  61  Am.  Dec.  593;  6  JL.R.A. 

the  exemption  statute,  where  her  hus-  816. 

band    is    totally    incapacitated,    con-  6.  Note:  70  A.  S.  R.  112. 

tributes  nothing  to  the  support  of  the  7.  McPhee   v.    O'Rourke,    10    Colo. 

family,  and  she  takes  upon  herself  that  301,  15  Pac.  420,  3  A.  S.  R.  579. 

burden.  Notes:  70  A.  S.  R.  112;  4  L.R.A. 

2.  Volker-Scowcroft  Lumber  Co.  v.  (N.S.)  370. 

Vance,  32  Utah  74,  88  Pac.  896,  125  8.  McPhee   v.    O'Rourke,   10   Colo. 

A.  8.  R-  828.  301,  15  Pac.  420,  3  A.  S.  R.  579. 
8.  Note:  4  L.R.A.(N.S.)  369.    And 
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to  the  efifect  that  a  debtor  is  entitled  to  the  benefit  of  a  homestead 
exemption  only  when  he  is  a  housekeeper,  and  has  residing  with 
him  some  person  whom  he  is  under  a  natural  or  moral  obligation 
to  support,  or  who  is  dependent  upon  him  for  support,*  and  that  a 
bachelor  having  no  children  or  other  persons  dependent  upon  him, 
and  no  one  residing  with  him  except  servants  and  employees,  is  not 
the  "head  of  a  family,"  though  he  is  a  householder  and  keeps  house, 
in  the  sense  that  such  term  is  used  in  constitutional  and  statutory 
provisions,  with  reference  to  homestead  exemptions.**  One  does  not, 
however,  lose  his  character  of  householder  by  temporarily  ceasing  to 
keep  house,  and  storing  his  property,  with  a  view  to  return  to  it 
again  and  renew  housekeeping.** 

20.  Father. — ^A  father  having  a  child  living  with  him  is  the  head 
of  a  family,  and  this  is  the  rule  even  though  his  wife  does  not  live 
with  him.**  And  a  man,  living  on  land  with  his  children,  who 
make  it  their  home,  and  work  for  him  until  their  marriage,  and 
consider  him  the  head  of  the  family,  may  hold  the  land  as  his 
homestead.*'  Under  the  rule  of  dependency  a  father  living  with 
his  indigent  widowed  daughter  and  her  children,  dependent  upon 
him,  is  entitled  to  a  homestead  as  the  head  of  the  family.**  But  it 
has  been  held  that  a  father  residing  with  his  adult  daughter,  who 
has  been  married  and  separated  from  her  husband,  and  whom  the 
father  is  under  no  obligation  to  support,  is  not  the  head  of  a  family.** 
The  question  whether  or  not  the  father  upon  the  death  of  the  wife  and 
separation  of  the  family,  ceases  to  be  the  head  of  a  family,  and  as 
such  entitled  to  a  homestead  exemption^  is  treated  elsewhere  in  this 
article.** 

21.  Grandparents. — A  grandfather  or  grandmother  having  a  grand- 
child depending  upon  him  or  her  for  support  is  held  to  be  the  head 
of  a  family  within  the  meaning  of  the  term  as  used  in  homestead 
laws,*^  and  a  grandfather  supporting  his  grandchild,  and  having  a 
son  who  was  absent  at  work,  has  been  held  not  to  have  lost  his  home- 
stead right  by  the  death  of  such  grandchild.*®  A  minor  child,  who 
resides  with  her  grandparents  under  such  circumstances  that  she 
becomes  in  fact  dependent  upon  them,  and  they  become  morally 
responsible  for  her  nurture^  becomes  a  member  of  their  family,  within 

9.  Bosquett  y.  Hall,  90  Ky.  566,  13  R.  621  and  note. 

S.  W,  244,  29  A.  S.  E.  404,  9  L.U.A.  14.  Notes:   70   A.    S.   R.   109;    11 

351.  L.R.A.  618. 

10.  Calhoun  v.  Williams,  32  Grat.  15.  Note :  70  A.  S.  R.  110. 
(Va.)  18,  34  Am.  Rep.  759.  16.  See  infra,  par.  121  et  seq. 

Note:  70  A.  S.  R.  110.  17.  Note:  4  L.R.A.(N.S.)   383. 

11.  Note:  61  Am.  Dec.  593.  18.  Wilkinson    v.    Merrill,    87    Va. 

12.  Note:  4  L.R.A.(N.S.)   369.  513,  12  S.  E.  1015,  11  L.R.A.  632. 

13.  Bank  of  Versailles  v.  Guthrey,       Note:  4  L.R.A.(N.S.)  383. 
127  Mo.  189,  29  S.  W.  1004,  48  A.  S.       And  see  infra,  par.  123. 
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the  meaning  of  the  homestead  provision  of  the  constitution,  without 
formal  adoption;  and  this  is  true  even  though  her  father,  who  is 
divorced  from  her  mother,  still  lives,  and  has  a  decree  of  court  award- 
ing her  custody  to  him>' 

22.  Parent  of  Illegitimate  Child. — A  father  and  his  illegitimate 
children  living  with  him  constitute  such  a  family  as  may  assert  home- 
stead rights,  and  such  rights  cannot  be  defeated  by  the  fact  that  such 
father  permits  a  woman  with  whom  he  unlawfully  cohabits  to  dwell 
on  the  land ;  *•  and  a  parent  of  an  illegitimate  child  is  held  to  have 
a  family  where  the  child  is  dependent  on  him  or  her  for  support.^ 
An  unmarried  woman  who  has  the  care  and  custody  of  her  minor 
illegitimate  child  is  entitled  to  a  homestead  as  the  head  of  a  family.' 
There  is  a  strong  natural  and  moral  obligation  resting  on  a  parent 
to  support  his  children  even  though  such  children  be  illegitimate; 
and  the  courts  are  unwilling  to  hold  that  nothing  short  of  a  legal 
obligation  to  support  them  will  suffice  to  make  them  constituents 
of  his  family.*  Under  a  statute  prescribing  that  illegitimate  children 
shall  not  inherit  from  their  father,  but  that  they  may  do  so  from 
their  mother,  it  would  seem  that  an  illegitimate  child  could  not  have 
a  homestead  in  the  lands  of  its  father,  though  it  might  in  the  lands 
of  its  mother.  This  provision  of  law  may  operate  most  harshly 
when  strictly  enforced,  for  it  has  been  held  in  a  case  applying  it 
that  a  woman,  who  went  through  a  marriage  ceremony  with  a  man 
already  married,  and  had  her  child  by  him,  cannot  claim,  nor  can  the 
child  claim,  any  homestead  right  tlirough  him> 

23.  Adoptive  Parents. — in  case  of  an  adoption  of  a  child  under 
a  special  act  of  the  legislature  it  has  been  held  that  it  is  not  neces- 
sary that  there  should  be  some  dependence  of  the  child  for  its  support 
and  maintenance  on  the  adopting  parent,  in  order  that  such  adopted 
child  be  regarded  as  a  member  of  a  family,  when  a  homestead 
is  to  be  allowed  to  the  head  of  such  family.^  So  the  adoption  of  a 
child  in  the  mode  prescribed  by  a  general  adoption  statute,  if  made 
in  good  faith,  is  held  to  constitute  such  a  relation  between  the  adopt- 
ing parents  and  the  child  as  to  make  them  a  family  within  the  con- 
templation of  the  homestead  laws,^  and  the  adopted  child  is  entitled 
equally  with  a  natural  one  to  a  homestead  exemption  during  minor- 

19.  Cross  T.  Benson,  68  Kan.  495,       8.  Lane  v.  Phillips,  69  Tex.  240,  6 
76  Pac.  568,  64  L.R.A.  600.  S.  W.  610,  5  A.  S.  R.  41. 

Note:  4  L.R.A.(N.S.)  383.  4.  Note:  56  L.R.A.  56. 

20.  Lane  v.  Phillips,  69  Tex.  240,  6       6.  Wagener  v.  Parrott,  51  S.  C.  489, 
S.  W.  610,  5  A.  S.  B.  4L  29  S.  E.  240,  64  A.  S.  R.  695  and  note. 

Notes:  70  A.  S.  R.  109;  6  L.R.A.  Note:  21  Ann.  Cas.  1032. 

819.  6.  Note:  21  Ann.  Cas.  1032.    And 

1.  Note:  4  L.R.A. (N.S.)  384.  see  Adoption  oj*  Children,  vol.  1,  p. 

2.  Note:  70  A.  S.  R.  113.  612. 
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ity.'  In  the  absence  of  any  general  adoption  law,  or  special  statutory 
declaration  of  adoption,  it  has  been  held  by  some  courts  that  the 
fact  that  a  child  is  being  reared  in  the  family  by  one  not  its  father 
does  not  render  the  latter  the  head  of  a  family  within  the  contempla- 
tion of  the  homestead  law.®  Other  authorities,  however,  take  the  view 
that  a  moral  obligation  to  support  a  child  taken  into  the  home  will 
constitute  the  person  so  supporting  him  a  householder  having  a  fam- 
ily or  the  head  of  a  family  entitled  to  a  homestead  exemption.® 

24.  Unmarried  Persons. — Any  individual  of  either  sex  may  be  the 
head  of  a  family,  and  it  is  not  necessary  that  the  head  of  a  family 
should  be  a  married  person,**  provided  there  is  dependence  upon 
such  person  on  the  part  of  some  of  those  constituting  the  family.*^ 
Thus  an  unmarried  woman,  keeping  house,  and  there  bringing  up  the 
children  of  her  deceased  sister,  is  the  "head  of  a  family,"  and  entitled 
to  a  homestead  exemption,*'  as  is  a  brother  who  resides  with  his 
sister  in  her  house,  the  rental  value  of  which  is  insufficient  to  sup- 
port her,  and  who  supports  her  and  manages  the  household.*'  So 
is  a  son  in  legal  contemplation  the  head  of  a  family,  if  he  is  of  full 
age  and  assumes  the  obligation  of  providing  for  his  mother  and  her 
other  children,  with  whom  he  lives,  and  who  are  dependent  upon 
him ;  **  and  the  same  rule  prevails  as  to  an  unmarried  woman  having 
the  care  and  maintenance  of  her  illegitimate  minor  child.**  But 
where  the  facts  show  the  person  assuming  to  be  the  head  of  a  fam- 
ily to  be  a  bachelor,  having  no  person  depending  on  him  for  sup- 
port and  maintenance,  he  is  not  the  head  of  a  family,  and  having 
servants  and  employees  residing  with  him  will  not  make  him  so.** 
Likewise,  an  unmarried  man,  with  whom  his  brother  and  sister-in-law 
reside,  and  for  whom  they  keep  house,  he  furnishing  Uie  necessa- 
ries of  life,  is  not  the  head  of  a  family.*^  A  single  person  is  held 
to  come  within  the  statute  or  constitution  giving  an  exemption  to 

7.  See  infra,  par.  131.  '  7  L.R.A.  747. 

8.  Notes:  70  A.  S.  R.  114;  21  Ann.       Note:  70  A.  S.  R.  109. 

Cas.  1033  et  seq.  14.  Wike  v.  Garner,  179  III.  257,  53 

9.  Note :  21  Ann.  Cas.  1033.  And  N.  E.  613,  70  A.  S.  R.  102 ;  Broyles  v. 
see  supra,  par.  12,  13.  Cox,  153  Mo.  242,  54  S.  W.  488,  77  A. 

10.  Revalk  v.  Kraemer,  8  Cal.  66,  68  S.  R.  714;  Bunker  v.  Coons,  21  Utah 
Am.  Dec.  304,  overruled  on  another  164,  60  Pac.  549,  81  A.  S.  R.  680  and 
point  by  Gee  v.  Moore,  14  Cal.  472.       note. 

Notes:  61  Am.  Dec.  591;  70  A.  S.       Notes:  61  Am.  Dee.  591;  70  A.  S. 

R.  109.  R.  109. 

11.  Notes:    61    Am.    Dec.    591;    4       15.  Note:  61  Am.  Dec.  591  et  seq. 
L.R.A.(N.S.)  383  et  seq.    And  see  su-       16.  Notes:  61  Am.  Dec.  592;  70  A. 
pra,  par.  12.  S.  R.  113;  4  L.R.A.(N.S.)  367. 

12.  Arnold  v.  Waltz,  53  la.  706,  6  17.  Wike  v.  Gamer,  179  IlL  257, 
N.  W.  40,  36  Am.  Rep.  248.  53  N.  E.  613,  70  A.  S.  R.  102. 

13.  Mover  v.  Drummond*  32  S.  C.  Notes:  70  A.  S.  R.  110;  4  L.RJL 
165,  10  S.  E.  952,  17  A.  S.  R.  850,  (N.S.)  384. 
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a  "resident,"  "citizen,"  or  "householder,"  where  he  has  residing:  with 
him  persons  whom  he  is  legally  or  morally  bound  to  support.^^ 

25,  Widower. — ^A  widower  having  persons  dependent  on  him. 
whom  he  is  under  moral  or  legal  obligation  to  support,  by  the  weight 
of  authority,  is  held  to  be  the  head  of  a  family  and  entitled  to  home- 
stead exemption,^'  and  on  removing  to  another  state  he  may  there 
acquire  a  homestead,  although  he  temporarily  leaves  his  children 
in  the  state  from  which  he  removes,  to  there  attend  school.*^  A 
widower  with  his  adult  daughter,  whom  he  supports,  and  who  keeps 
house  for  him,  constitutes  a  family ;  ^  and  it  has  been  held  that  a 
widower  without  children,  whose  mother  is  the  sole  member  of  his 
family,  is  its  head  if  he  supports  her,  within  the  meaning  of  a  home- 
stead statute.'  And  after  a  man  and  wife  acquired  a  homestead 
the  wife  died  leaving  no  children,  it  was  held  that  the  husband, 
occupying  the  house  with  servants,  and  a  niece  and  her  husband, 
was  entitled  to  the  homestead.'  According  to  the  weight  of  author- 
ity, however,  a  widower  having  no  one  dependent  upon  him  whom  he 
is  legally  or  morally  l^ound  to  support,  is  not  entitled  to  the  exemp- 
tion, and  is  not  the  head  of  a  family,  under  the  statutes,^  and  he  can- 
not exempt  his  property  by  voluntarily  taking  upon  himself,  for 
some  temporary  or  indefinite  period,  the  support  of  persons  having 
no  claim  upon  him  in  law  or  morals.  Such  a  union  of  parsons  in 
one  household,  directing  their  attention  to  a  common  object,  does 
not  constitute  a  family.'^ 

26.  Widow. — ^Though  a  contrary  view  obtains  in  some  jurisdic- 
tions,* the  weight  of  authority  is  apparently  to  the  effect  that  in 
order  to  entitle  the  widow  to  be  treated  as  the  head  of  a  family^ 
and  as  such  entitled  to  a  homestead,  she  must  be  supporting  some 
one  who  is  dependent  upon  her,  and  whom  she  is  under  a  legal  or 
moral  obligation  to  support.'.    Where,  however,  such  obligations  as 

18.  Note:    4   L.R.A.(N.S.)    386   et  Am.  Dec.  304,  overruled  on  another 
seq.                                                      '  point  by  Gee  v.  Moore,  14  rinl.  472. 

19.  Notes:    61    Am.    Dec.    590;    4       Note:  4  L.R.A.(N.S.)  377  et  seq. 
L.RA.(N.S.)  375  et  seq.  5.  Note:  70  A.  S.  R.  110. 

20.  Roberts  v.  Thomas,  94  Miss.  219,       6.  Note:  4  L.R.A.(N.S.)  380,  382. 
48  So.  408,  136  A.  S.  R.  573   and       7.  Notes:  70  A.  S.  R.  113;  4  L.R.A. 
note.  (N.S.)  380,  383.    In  Sutton  v.  Askew, 

1.  Note:  4  L.R.A.(N.S.)  376.  66  N.  C.  172,  8  Am.  Rep.  500,  the 

2.  Parsons  v.  Livingston,  11  la.  104,   court  states  that  the  provisions  in  the 
77  Am.  Dec.  135.  constitution  and  in  the  homestead  act 

Note:  70  A.  S.  R.  109.  giving   to   widows   homestead   rights, 
S.  Taylor  v.  Boulware,  17  Tex.  74,  seem  not  to  be  precisely  the  same,  the 
87  Am.  Dec.  642.  constitution  apparently  contemplating 
Note:  4  L.R.A.(N.S.)  380.  that  the  widow  should  have  a  home- 
See  infra,  par.  122,  as  to  right  of  stead  only  in  the  event  that  there  were 
survivorship  generally,  on  the  death  of  no  cJiildren  while  the  act  seems  to  pre- 
spouse.  fer  the  widow  to  the  children. 
4.  Revalk  ▼.  Eraemer,  8  Cal.  66,  68 
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to  the  support  of  others  exist,  her  right  to  homestead  exemptions  is 
well  settled.®  Thus  it  has  been  held  that  a  widow  living  with  her 
father  may  be  the  head  of  a  family,  and  within  the  exemption  of 
the  statute,  if  she  have  children  depending  upon  her  for  support, 
although  her  father  claims  absolute  dominion  and  control  over  the 
farm  and  house,'  and  that  when  a  testator's  widow,  who  is  the  step- 
mother of  his  minor  children,  undertakes,  after  his  death,  to  keep 
together,  care  for,  and  support  them,  she  is  the  head  of  the  family, 
and  as  such  is  entitled  to  take  a  homestead  in  his  real  estate,  although 
she  is  under  no  legal  obligation  to  support  such  minor  children.^^  In 
this  connection  it  has  also  been  held  that  as  against  creditors,  a  home- 
stead held  by  a  widow  in  her  deceased  husband's  estate  does  not  expire 
until  her  death; "  and  where  a  widow  and  her  family  of  minor  chil- 
dren are  beneficiaries  the  homestead  is  terminated  at  her  death  and  the 
arrival  at  age  of  the  other  beneficiaries.** 

27.  Nonresidents. — The  homestead  exemption  is  primarily  for  the 
protection  of  the  family  residing  in  the  state  and  upon  the  homestead 
tract;  *•  and  the  rule  is  that  nonresidents  cannot  avail  themselves  of 
its  benefit.**  A  provision  in  a  homestead  statute  requiring  residence 
in  the  state  has  been  construed  as  having  reference  to  the  family  as 
well  as  to  the  head  of  the  family,  and  consequently  that  no  homestead 
right  can  be  acquired  by  an  alien  whose  family  had  never  resided  with- 
in the  state,  but  lived  in  a  foreign  country.  Intent  alone  to  bring  the 
family,  unaccompanied  by  their  removal  from  the  foreign  country 
within  a  reasonable  time,  is  insufficient  to  bring  the  claimant  within 
either  the  letter  or  the  spirit  of  such  statute;  **  and  where  the  right  of 
homestead  is  confined  to  property  actually  occupied  as  a  homestead  by 
a  resident  of  the  state,  it  has  been  held  that  a  first  wife  who  never  had 
lived  on  the  land,  acquires  no  homestead  right  therein,  and,  conse- 
quently, that  a  deed  of  the  property  executed  by  the  husband  to  the 
second  wife  was  valid,  although  the  first  wife  did  not  join  therein.** 

8.  Notes:  61  Am.  Dec.  590,  591;  70  note;  Lee  v.  Moseley,  101  N.  C.  311, 
A.  S.  R.  112;  4  L.R.A.(N.S.)  380-382.  7  S.  E.  874,  2  L.R.A.  100;  Troms- 

9.  Backman  v.  Crawford,  3  Humph,  dahi  v.  Nass,  27  N.  D.  441, 146  N.  W. 
(Tenn.)  213,  39  Am.  Dec.  163  and  719,  52  L.R.A.(N.S.)  746;  Chitty  v. 
note.  Chitty,  118  N.  C.  647,  24  S.  E.  517,  32 

10.  Holloway  v.  Hollowav,  86  Ga.  L.R.A.  394. 

576,  12  S.  E.  943,  22  A.  S.  R.  484,  11       Note :  Ann.  Cas.  1915C  780. 
L.R.A.  518.  14.  Prater  v.  Prater,  87  Tenn.  78, 

11.  Holloway  v.  Hollowav,  86  Ga.  9  S.  W.  361,  10  A.  S.  R.  623. 

576,  12  S.  E.  943,  22  A.  S.  R.  484,  11  15.  Tromsdahl  v.  Nass,  27  N.  D. 
L.R.A.  518.  441,  146  N.  W.  719,  52  L.R.A.(N.S.) 

12.  Sutton  V.  Rosser,  109  Ga.  204,   746. 

34  S.  E.  346,  77  A.  S.  R.  367.    And  Notes:  96  Am.  Dec.  412  et  seq.;  52 

Bee  infra,  par.  121, 123.  L.R.A.(N.S.)  746. 

13.  Stanton  v.  Hitchcock.  64  Mich.  16.  Notes:  6  L.R.A.  817;  52  L.R.A. 
316,  31  N.  W.  395,  8  A.  S.  R.  821  and  (N.S.)    748.     See  infra,  par.   89   et 
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And  so  it  is  said  that  the  benevolent  provisions  of  a  homestead  law 
being  solely  for  the  citizens  of  the  state,  must  be  construed  as  not 
embracing  cases  of  mere  domicil,  when  the  rights  incident  to  domicil 
may  be  retained  until  a  domicil  is  obtained  elsewhere.*'  In  other 
words,  the  exemption  to  homestead  claimants  is  designed  to  protect 
those  who  subject  themselves  to  the  laws  of  the  state  and  act  in  reliance 
thereon,  but  not  to  treat  as  homes  what  are  not  homes  in  fact,  nor 
to  give  powers  to  nonresidents  which  could  not  under  any  circum- 
stances be  of  use  to  them  personally.*®  If  one  acquires  a  right  to 
an  exemption  in  the  state  to  which  he  goes,  of  necessity  he  loses  it 
in  the  state  from  which  he  removes;  for,  under  similar  laws,  he  would 
not  have  it  in  both.**  It  is  a  rule  that  the  protection  of  the  home- 
stead exemption  is  still  retained  by  the  wife  and  minor  children  of 
a  man  who  has  left  the  state  and  desires  them  to  follow  him,  so  long 
as  they  remain  upon  the  homestead  left  by  him.**^  In  some  cases 
the  homestead  claim  has  not  been  allowed  where  the  wife  had  not 
obtained  a  residence  as  required  by  the  statutes.  The  question  in 
these  cases  is  one  of  occupation  and  residence,  rather  than  '^family."  * 
A  fugitive  from  the  state  intending  to  return  as  soon  as  a  criminal 
proceeding  against  him  is  dropped,  while  his  wife  and  children  remain 
on  the  family  homestead,  does  not  cease  to  be  a  resident  of  the  state 
within  the  protection  of  the  homestead  laws.* 

Head  of  Family  as  Trustee  of  Title 

28.  In  General. — Since  the  title  to  a  homestead  is  usually  vested 
in  the  husband,  he  must  be  treated  as  acting,  at  least  to  some  extent, 
as  the  trustee  of  his  wife  and  children  for  the  protection  of  this 
right  cast  by  the  law  upon  them;  and  by  virtue  of  his  relation  to 
their  rights,  he  is  necessarily  vested  with  power  to  perform  all  acts 
necessary  to  secure  the  title,  and  thus  effectuate  the  design  of  the 
statute.*  Moreover,  a  judgment  in  a  suit  brought  against  the  head 
of  the  family  as  such  trustee,  to  subject  the  homestead- to  the  payment 
of  a  debt  belonging  to  the  class  for  the  payment  of  which  the  home- 
stead can  be  rendered  liable,  is  binding  on  the  homestead  benefi- 
ciaries, although  they  are  not  parties  to  the  action.*    But  if  a  cred- 

Beq.,  as  to  general  rule  requiring  join-  1.  Note:  4  L.R.A.(N.S.)   389.     See 

der  of  wife  in  conveyance  or  incum-  infra,  par.  56  et  seq.,  as  to  occupancy 

brance  of  homestead.  and  residence. 

17.  Lee  v.  Moseley,  101  N.  C.  311,  2.  Chitty  v.  Chitty,  118  N.  C.  647, 
7  S.  E.  874,  2  L.R.A.  106.  24  S.  E.  517,  32  L.R.A.  394. 

18.  Tromsdahl  v.  Nass,  27  N.  D.  441,  3.  Cassell   v.  Ross,  33  111.  244,  86 
146  N.  W.  719,  52  L.R.A.  (N.S.)  746.  Am.  Dec.  270. 

19.  Lee  v.  Moseley,  101  N.  C.  311,  4.  Wegman  Piano  Co.  v.  Irvine,  107 
7  S.  E.  874,  2  L.R.A.  106.  Ga.  65,  32  S.  E.  898,  73  A,  S.  R.  109; 

20.  McDannell  v.  Ragsdale,  71  Tex.  Note:  73  A.  S.  R.  167. 

23,  8  S.  W.  626, 10  A.  S.  R.  729.  See  also  generally.  Trusts. 
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itor,  knowing  that  his  debtor  is  the  head  of  a  family  occupying  prop- 
erty as  a  homestead,  brings  an  action  to  subject  it  to  the  payment 
of  a  debt  for  which  such  debtor  alone  is  personally  liable,  the  judg- 
ment rendered  therein  is  not  conclusive  on  the  bianeficiaries  of  the 
homestead  estate,  unless  they  are  sui  juris  and  parties  to  the  action, 
or  consent  to  such  judgment.  Moreover,  when  such  a  claim  is  inter- 
posed, the  head  of  the  family  represents  the  beneficiaries  of  the  homo- 
stead  to  the  same  extent  that  any  trustee  would  in  such  a  case  repre- 
sent the  beneficiaries  of  the  trust,  and  accordingly  ho  may  interpose 
a  claim  in  their  behalf  and  set  up  their  rights  under  the  homestead 
to  have  the  property  protected  from  sale.* 

29.  Purchase  of  Outstanding  Title. — ^As  trustee  of  the  homestead 
a  husband  is  authorized,  when  necessary,  to  purchase  or  acquire  on 
credit  an  outstanding  title  for  the  purpose  of  securing  the  enjoyment 
of  the  homestead  right;  •  and  this  he  may  do,  when  already  in  pos- 
session of  the  homestead  under  a  defective  title,  with  or  without  the 
consent  of  his  wife.  Moreover,  when  the  husband  holding  title  to 
the  homestead  has  purchased  an  outstanding  title,  it  will  be  presumed 
to  have  been  necessary.  But  this  presumption  may  be  rebutted  by 
the  wife  on  showing  that  she  or  her  husband  owned  the  paramount 
title  at  the  time  when  such  purchase  was  made.  Until  it  appears  that 
a  paramount  title  was  not  acquired,  the  consideration  agreed  to  be 
paid  therefor  will  be  treated  as  purchase-money.' 

III.  Property  to  Which  Homestead  Exemption  May  Attach 

Title,  Interest,  Ovmership,  or  Manner  of  Acquisition 

30.  General  Character  of  Estate  Necessary  to  Support  Homestead* — 

The  question  as  to  what  may  constitute  a  homestead  exempt  from 
execution  sale  in  any  state  depends,  of  course,  on  the  terms  of  the 
particukr  statute  creating  the  exemption.^  According  to  some  author- 
ities, a  person,  to  be  entitled  to  the  benefits  of  a  homestead  exemption, 
must  be  the  owner  of  the  premises,  and  if  the  exemption  attaches 
to  any  estate  less  than  a  fee,  it  cannot  continue,  or  be  claimed,  after 
the  estate  has  terminated.*  So,  it  has  been  held  that  to  constitute 
a  homestead,  under  a  statute  exempting  a  homestead  from  forced 
sale,  there  must  be  both  ownership  and  occupation  of  the  premises.** 
As  a  general  rule,  however,  in  accordance  with  the  view  that  a  home- 

5.  Snelling   v.    American    Freehold       8.  Note :  70  Am.  Dec.  344. 

Land,  etc.,  Co.,  107  Ga.  852,  33  S.  E.  9.  Brown  v.  Keller,  32  111.  151,  83 
634,  73  A.  S.  R.  160.  Am.  Dec.  258. 

6.  Cassell  v.  Ross,  33  111.  244,  85       Note:  6  L.R.A.  817. 

Am.  Dec.  270.     See  supra,  par.  29.  10.  Charless  v.  Lamberson,  1  la.  435, 

7.  Cassell  v.  Ross,  33  111.  244,  85   63  Am.  Dec.  457;  Rouse  v.  Caton,  168 
Am.  Dec.  270.  Mo.  288,  67  S.  W.  578,  90  A.  S.  R.  456. 
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stead  right  k  not  an  estate  in  the  land,  but  a  mere  privilege  of 
exemption  from  execution  of  such  estate  as  the  holder  has,^^  it  has 
been  held  that  a  debtor  need  not  be  the  absolute  owner  in  fee  in 
order  to  establish  a  homestead  right  in  land,^*  but  that  any  interest 
in  land,  coupled  with  the  requisite  occupancy  by  the  debtor  and  his 
family,  is  sufficient  to  support  a  homestead  exemption.*'  Accordingly,. 
a  homestead  right  may  be  supported  by  a  life  estate,**  as,  for  example 
in  a  tenant  by  curtesy;  *•  by  a  leasehold  interest;  *•  by  a  tenancy  at 
will  or  at  sufferance;  *'  or  by  a  mere  possessory  interest,  or  equitable 
title  in  the  land.*®  It  has  been  ruled,  however,  that  a  homestead 
exemption  cannot  attach  to  a  tenement,  the  ownership  of  which  is 
disconnected  from  the  soil  on  which  it  is  erected ;  **  and  it  is  obvious 
that  a  judgment  debtor  cannot  claim  land  as  a  homestead  after  he 
has  conveyed  it  to  another,  and  has  divested  himself  of  every  interest 
therein.*^  So  in  accordance  with  the  rule  that  a  deed  made  to  defraud 
creditors,  though  void  as  to  them,  is  valid  between  the  grantor  and 
grantee,  the  grantor  cannot,  after  executing  the  conveyance,  have 
the  property  set  apart  and  exempted  as  a  homestead.* 

31.  Separate  and  Community  Property. — The  homestead  may  be 
carved  out  of  the  separate  property  of  the  husband,*  or  out  of  the 
community  property .•  The  decisions  on  the  right  of  a  husband  to 
assert  a  homestead  exemption  from  the  claims  of  his  creditors,  although 

11.  See  supra,  par.  3  and  4.  15.  White  Sewing  Machine  Co.  v. 

12.  Glover  v.  Bass,  162  Ala.  267,  50  Wooster,  66  Ark.  382,  50  S.  W.  1000, 
8o.  125,  136  A.  S.  R.  22  and  note;  74  A.  S.  R.  100  and  note. 

Wike  V.  Gamer,  179  III.  257,  53  N.       Note :  70  Am.  Dec.  344. 

E.  613,  70  A.  S.  R.  102;  Giles  v.  Mil-      16.  See  infra,  par.  33. 

ler,  36  Neb.  346,  54  N.  W.  551,  38       17.  Pendleton    v.    Hooper,   87    Ga. 

A.  S.  R.  730 ;  Hoy  v.  Anderson,  39  108, 13  S.  E.  313,  27  A.  S.  R.  227. 

Neb.  386,  58  N.  W.  125,  42  A.  S.  R.       18.  See  infra,  par.  32. 

691.  19.  Brown  v.  Keller,  32  111.  151,  83 

Notes:  70  Am.  Dec  344;  56  L.R.A.  Am.  Dec.  258.    But  see  supra,  par.  32. 
60.  20.  Ketehin  v.  McCailey,  26  S.  C. 

18.  Spencer  v.  Geissman,  37  Cal.  96,  1,  11  S.  E.  1099,  4  A.  S.  R.  674. 
99  Am.  Dec.  248;  Alexander  v.  Jack-       1.  McDowell  v.  McMurria,  107  Ga. 
eon,  92  Cal.  514,  28  Pac.  593,  27  A.  S.  812,  33  S.  E.  709,  73  A.  S.  R.  155. 
R.  158;  Pendleton  v.  Hooper,  87  Ga.       2.  Revalk  v.  Kraemer,  8  Cal.  66,  68 
108,  13  S.  E.  313,  27  A.  S.  R.  227;  Am.  Dec.  304,  overruled  on  another 
Deere  v.  Chapman,  25  111.  610,  79  Am.  point  by  Gee  v.  Moore,  14  Cal.  472. 
Dec.  350;  Hogan  v.  Manners,  23  Kan.       Note:  70  Am.  Dec.  346. 
651,  33  Am.  Rep.  199;  Pilcher  v.  At-       3.  Revalk  v.  Kraemer,  8  Cal.  66,  68 
chison,  Topeka,  etc.,  R.  Co.,  38  Kan.  Am.  Dec.  304,  overruled  on  another 
616,  16   Pac.  945,  5  A.   S.   R.   770;   point  by  Gee  v.  Moore,  14  Cal.  472; 
Giles  V.  Miller,  36  Neb.  346,  54  N.  W.   Smith  v.  Smith,  12  Cal.  216,  73  Am. 
661,  38  A.  S.  R.  730;  Hov  v.  Ander-  Dec.  533;  Arendt  v.  Mace,  76  Cal.  315, 
son,  39  Neb.  386,  58  N.  W.  125,  42  18  Pac.  376,  9  A.  S.  R.  207;  Harrelson 
A.  S.  R.  591.  V.  Webb,  124  La.  1007,  50  So.  833, 

Note:  102  A.  S.  R.  390.  134  A.  S.  R.  529. 

14.  Doming  v.  Hartshorn,  69  Neb.       Note :  70  Am.  Dec.  346. 
364,  95  N.  W.  801,  111  A,  S.  R.  550. 
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the  fee  or  title  to  the  homestead  property  is  vested  in  his  wife,  pre- 
sent conflicting  rulings,  due  to  some  extent  to  the  varying  provisions 
of  the  homestead  statutes.  Thus  in  many  jurisdictions  his  right  to 
declare  a  homestead  out  of  land  the  legal  title  to  which  is  in  the  wife, 
the  husband  having  only  an  estate  by  the  curtesy,  or  of  which  the 
wife  has  the  legal  and  the  husband  the  equitable  title  is  clearly  rec- 
ognized.* So  it  has  been  held  that  if  the  husband  conveys  to  the 
wife,  directly  or  otherwise,  land  which  has  been  held  by  him  as  a 
homestead,  an  existing  creditor  may  not  subject  the  land  to  the  pay- 
ment of  his  debt,  even  though  the  purpose  of  the  conveyance  was 
to  defraud  creditors.*  But  where  the  homestead  thus  transferred  is 
abandoned  and  a  new  homestead  is  acquired,  the  transaction  will  be 
set  aside  as  fraudulent  at  the  suit  of  the  creditors.*  According  to 
some  courts,  where  land  is  purchased  by  a  husband  while  indebted, 
the  conveyance  being  made  to  the  wife,  he  is  not  entitled  against 
his  creditol^  to  claim  the  property  as  exempt  from  execution.'  In 
other  jurisdictions,  however,  even  though  he  was  insolvent  at  the 
time  of  the  purchase,  he  may  assert  the  exemption  notwithstanding 
the  seeming  fraud  on  the  creditors.'  It  has  often  been  decided  that 
the  homestead  may  be  selected  from  the  separate  property  of  the 
wife,*  but  in  some  jurisdictions  it  is  held  that  while  the  wife  has 
the  power  to  declare  a  homestead  upon  the  husband's  separate  prop- 
erty, he  has  no  such  power  over  hers,^®  and  that  the  homestead  char- 
acteristic can  be  impressed  upon  the  wife's  separate  property  only 
by  the  wife  herself,  or  with  her  consent.*^  The  separate  property 
of  a  wife,  occupied  by  her  husband  as  the  family  homestead,  cannot, 
however,  be  claimed  by  the  latter  as  exempt,  under  a  statute  giving 
such  exemption  to  the  "owner"  of  a  homestead.^*  According  to  some 
authorities,  the  wife  has  a  legal  right  to  select  a  homestead  out  of 
the  community  property  and  file  the  required  declaration  without 
the  knowledge  or  consent  of  her  husband ;  *•  and  when  the  wife  has 
made  the  declaration,  the  husband  is  bound  by  its  effect  as  fully  as 

4.  Note:  70  Am.  Dec.  346.  Am.  Dee.  304,  overruled  on  another 

5.  Note:  14  Ann.  Cas.  1157,  1158.  point  by  Gee  v.  Moore,  14  Cal.  472; 

6.  Kettleschlager  v.  Ferrick,  12  S.  Swan  v.  Walden,  156  Cal.  195,  103 
D.  455,  81  N.  W.  889,  76  A.  S.  R.  623.  Pac.  931,  134  A.  S.  R.  118,  20  Ann. 
See  infra,  par.  118.  Cas.  194. 

7.  Note :  14  Ann.  Cas.  1158.  Note :  14  Ann.  Cas,  1158. 

8.  Note:  13  L.R.A.(N.S.)  170  et  11.  Arendt  v.  Mace,  76  Cal.  315, 18 
seq.    See  infra,  par.  118.  Pac.  376,  9  A.  S.  R.  20/;  Bremseth 

9.  Glover  v.  Bass,  162  Ala.  267,  50  v.  Olson,  16  N.  D.  242, 112  N.  W.  1056, 
So.  125,  136  A.  S.  R.  22;  Kendell  v.  14  Ann.  Cas.  1165,  13  L.RA.(N.S.) 
Powers,  96  Mo.  142,  8  S.  W.  793,  9  A.  170  and  note. 

S.  R.  326;  Rouse  v.  Caton,  168  Mo.  12.  Note:  13  L.R.A.(N.S.)  171. 

288,  67  S.  W.  578,  90  A.  S.  R.  456.  13.  Adams  v.  Pnker,  24  Nev.  162,  51 

Note:  70  Am.  Dee.  346.  Pac.  252,  77  A.  S.  R*  799. 

10.  Revalk  v.  Kraemer,  8  Cal.  66,  68 

568 


13  R.  C.  L.  HOMESTEAD.  S  32 

though  the  declarisition  had  heen  made  by  himself.**  So  a  home- 
stead may  be  declared  realty,  a  part  of  which  is  community  property 
and  the  balance  of  which  is  the  separate  property  of  the  wife,  if  the 
declaration  is  made  and  filed  by  her.**  A  wife  living  apart  from 
her  husband  is  primarily  entitled  to  select  a  homestead  in  lands 
owned  by  her,  and  after  her  selection  is  made  it  cannot  be  set  aside 
and  the  selection  of  her  husband  adopted  in  its  stead,  merely  because 
she  has  selected  the  most  unproductive  portion  of  the  tract  and  it 
is  cut  off  from  convenient  access  to  the  highway.** 

32.  Possessory  Right  or  Equitable  Title. — ^The  question  has  been 
raised  in  a  number  of  cases,  whether  mere  possession  without  title  is 
sufficient  to  support  the  homestead  right.*'  On  the  principle  that 
if  the  debtor's  possessory  right  is  of  sufficient  value  to  be  coveted 
by  his  creditors,  it  is  of  sufficient  value  to  the  debtor  himself  to 
entitle  him  to  have  it  protected  under  the  homestead  law,  the  prevail- 
ing view,  in  the  absence  of  an  express  statute  to  the  contrary,  appears 
to  be  that  a  naked  possession  without  any  title  whatever  is  sufficient 
to  g^ve  the  possessor  a  homestead  right  against  all  the  world  but  the 
true  owner;*®  and  the  fact  that  the  claimant,  after  the  attaching 
of  his  homestead  right,  acquires  the  true  title  from  a  stranger  does 
not  affect  his  right.*'  It  has,  accordingly,  been  held  that  if  the 
head  of  a  family  owns  a  house  and  occupies  it  with  his  family, 
although  he  owns  no  interest  or  estate  in  the  land  on  which  it  stands, 
it  is  the  home  of  the  family,  and  is  embraced  in  the  spirit  and  pur- 
pose of  the  homestead  law.^  So  too  it  has  been  ruled  that  a  widower 
in  possession  at  the  death  of  his  wife,  through  their  tenant,  whose 
lease  had  not  been  expired,  has  title  sufficient  to  support  a  homestead 
claim.*  The  homestead  law  protects  a  possession  held  under  an 
equitable  as  well  as  one  under  a  legal  title.'  Under  this  rule  a  home- 
stead may  be  claimed  in  land  of  which  the  party  is  in  possession 
under  a  contract  of  purchase  or  any  other  equitable  title  as  well  as 

14.  Alexander  v.  Johnson,  92  Cal.  L.R.A.  819. 

514,  28  Pac.  593,  27  A.  S.  R.  158.  19.  Spencer   v.    Geissman,   37    Cal. 

15.  Arendt  v.  Mace,  76  Cal.  315,  18  96,  99  Am.  Dec.  248. 

Pac.  376,  9  A.  S.  R.  207.  20.  Note:  6  L.R.A.  819.    But  com- 

16.  Ehrck  v.  Ehrck,  106  la.  614,  76  pare  Brown  v.  Keller,  32  111.  151,  83 
N.  W.  793,  68  A.  S.  R.  330.  Am.  Dec.  258,  wherein  it  has  been  de- 

17.  Note:  70   Am.  Dec.   345.    And  termined  that  a  homestead  e  emption 
see  supra,  par.  30.  cannot  attach  to  a  tenement,  the  owner- 
IB.  Spencer  v.  Geissman,  37  Cal.  96,  ship  of  which  is  disconnected  from  the 

99  Am.  Dec.  248;  Perry  v.  Ross,  104  soil  on  which  it  is  erected. 

Cal.  15,  37  Pac.  757,  43  A.  S.  R.  66;  1.  White     Sewing     Mach.     Co.     v. 

Pendleton  v.  Hooper,  87  Ga.  108,  13  Wooster,  66  Ark.  382,  50  S.  W.  1000. 

S.  E.  313.  27  A.  S.  R.  227  and  note;  74  A.  S.  R.  100. 

Fvffe  V.  Beers.  18  la.  4,  85  Am.  Dec.  2.  Blue  v.  Blue,  38  Til.  9,  87  Am. 

577.  Dec.  267;  Tomlin  v.  Hilyard,  43  111. 

Notes :  70  Am.  Dec.  345  et  seq. ;  6  300,  92  Am.  Dec.  118  and  note. 

569 


§  33  .  HOMESTEAD  13  R.  C.  L. 

if  he  held  the  legal  title,'  and  in  such  a  case  it  has  been  held  that 
the  vendee,  if  a  married  man,  cannot  alienate  his  interest  in  the 
land  under  the  contract  without  joining  his  wife  with  him;  and  if 
he  refuses  or  neglects  to  perform  his  contract,  the  wife  may  perform 
it  for  him ;  or  if  he  surrenders  and  cancels  the  contract  without  her 
assent,  such  surrender  is  invalid,  and  she  may  file  a  bill  in  equity 
in  her  own  name,  for  a  specific  performance  thereof.*  There  may 
also  be  a  homestead  in  an  equity  of  redemption.*  However,  it  has 
been  determined  by  other  authorities  that  some  estate  in  the  prem- 
ises is  essential  to  constitute  one  the  "owner,"  so  as  to  be  entitled  to 
the  benefit  of  a  homestead  act.*  And,  of  course,  a  naked  possessor 
is  not  to  be  protected  in  a  homestead  right  as  against  the  true  owner.' 
Where  land  is  claimed  as  a  homestead  and  is  in  the  open,  notorious, 
and  exclusive  possession  of  the  claimant,  such  possession  is  sufficient 
to  put  all  persons  on  inquiry  as  to  the  rights  of  the  occupant  and 
persons  dealing  with  the  holder  of  the  legal  title  without  inquiring 
of  the  occupant  as  to  his  rights  do  so  at  their  peril.*  But  where 
lands  sold  are  in  the  possession  of  the  vendor  and  another  person 
at  the  time,  and  the  record  title  is  in  the  vendor,  no  presumption  of 
title  out  of  the  vendor  arises;  and  the  purchaser  is  not  charged  with 
the  duty  of  making  inquiry  of  the  other  person  as  to  his  right  or 
title.* 

33.  Leasehold  Property;  Estates  in  Remainder. — Homestead  exemp- 
tion laws  do  not  cut  up  exempt  property  into  divers  estates,  but  pro- 
tect the  physical  thing  as  a  whole  from  levy  and  sale  so  long  as  the 
exemption  continues.*®  Hence,  an  owner  of  a  leasehold  estate  is 
ordinarily  deemed  to  come  within  the  letter  and  spirit  of  the  home- 
stead laws,  whether  the  duration  of  his  estate  is  ninety-nine  years, 
or  but  a  single  year.**  For  the  reason,  however,  that  land  held  in 
remainder  dependent  on  a  life  estate  in  another  is  not  susceptible 
of  that  immediate  occupancy  which  is  contemplated  by  law  in  order 

3.  Alexander   v.    Jackson,   92    Cal.       Note:  70  Am.  Dec.  345  et  seq. 
514,  28  Pac.  593,  27  A.  S.  R.  158  and       See  also  supra,  par.  30. 
note;  Lessell  v.  Goodman,  97  la.  681,       7.  Note:  70  Am.  Dec.  346. 

66  N.  W.  917,  59  A.  S.  R.  432  and  8.  Lynn  v.  Sentel,  183  111.  382,  56 

note;  Anderson  v.  Cosman,  103  la.  266,  N.  E.  838,  75  A.  S.  R.  110. 

72  N.  W.  523,  64  A.  S.  R.  177;  Mc-  9.  Smith  v.  Yule,  31  Cal.  180,  89 

Kee  v.  Wilcox,  11  Mich.  358,  83  Am.  Am.  Dec.  167. 

Dec.  743;  Keith  v.  Albrecht,  89  Minn.  Note:  13  L.R.A.(N.S.)  129  et  seq. 

247,  94  N.  W.  677,  99  A.  S.  R.  666.  10.  Pendleton    v.    Hooper,    87    Ga. 

Notes:  70  Am.  Dec.  345;  87  Am.  108,  13  S.  E.  313,  27  A.  S.  R.  227. 

Dec.  281.  11.  Wike  v.  Gamer,  179  III.  257,  53 

4.  McKee  v.   \Viicox,  li  Mich.  358,  N.  E.  613,  70  A.  S.  R.  102;  Hogan  v. 
83  Am.  Dec.  743.  Manners,  23  Kan.  551,  33  Am.  Rep. 

5.  Note:  70  Am.  Dec.  345.  199. 

6.  Charlesb  v.  Lamberson^  1  ia.  436,  Note:  70  Am.  Dec.  344. 
63  Am.  Dec.  457-  See  also  supra,  par.  30. 
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to  constitute  a  homestead,  the  rule  is  that  an  estate  in  remainder 
cannot  constitute  a  homestead.  But  if  it  becomes  an  estate  in  pos- 
session by  determination  of  the  life  estate  before  the  creditor  enforces 
his  lien,  the  debtor  may  have  a  homestead  estate  in  the  property 
which,  if  the  value  does  not  exceed  the  amount  exempted,  will  post- 
pone the  creditor's  right  to  sell  on  execution  until  the  homestead 
right  is  determined.** 

34.  Property  Held  in  Cotenancy;  Homestead  Not  Allowed. — Accord- 
ing to  some  authorities  a  homestead  cannot  be  established  upon  prop- 
erty held  in  joint  tenancy  or  tenancy  in  common,**  except  where  the 
party  claiming  the  same  is  in  the  exclusive  occupation  and  posses- 
sion of  the  tract  sought  to  be  dedicated,  and  has  the  same  inclgsed.** 
The  reason  assigned  for  this  view  is  that  as  to  the  tenant  in  common 
there  is  no  particular  part  of  the  property  that  he  can  rightfully 
claim  as  his  own.  He  has  only  an  undivided  interest;  and  he  may 
never  become  the  sole  owner  of  any  part  of  it,  because  it  may  happen 
that  a  partition  by  licilation  may  be  deemed  most  advantageous  to 
the  owners^  and  the  partition  be  made  in  that  way.  And  another 
leajson  is  put  forth  to  the  effect  that  the  property  so  held  is  only 
an  incorporeal  share  of  the  land,  and  that,  under  some  laws,  an  incor- 
poreal cannot  be  the  object  of  the  operation  of  the  homestead  act.*^ 
It  is  to  be  noted,  however,  that  even  in  the  jurisdictions  where  this 
is  the  general  rule,  it  is  not  without  certain  exceptions  or  modifica- 
tions. Thus,  for  instance,  it  has  been  held  that  land  held  by  a 
husband  and  wife  as  joint  tenants  may  be  made  a  homestead  by 
her  declaration  claiming  it  as  such,  executed  in  the  mode  prescribed 
by  law.**  It  has  also  been  held  that  the  rule  that  a  homestead  can- 
not affect  an  undivided  interest  in  land  is  inapplicable  where  the 

12.  Stem  V.  Lee,  115  N.  C.  42G,  20  Notes:  63  Am.  Dec.  124;  70  A.  S.  R. 
S.  E.  736,  26  L.R.A.  814.  107;  Ann.  Cas.  1914B  866. 

13.  Wolf  V.  Fleischacker,  5  Cal.  244,  14.  Notes:  63  Am.  Dec  123,  124 
63  Am.  Dec  121  and  note;  Bishop  v.  (citing  the  California  statute  of  1868 
Hubbard,  23  Cal.  514,  83  Am.  Dec.  allowing  a  homestead  under  such  cir- 
132;  Payne  v.  Cvmimings,  146  Cal.  426,  cumstances) ;  12  L:R.A.  519;  Ann.  Cas. 
80  Pac  620,  106  A.  S.  R.  47  (stating  1914B  866. 

this  to  be  the  general  rule  as  to  un-  15.  Notes:  63  Am.  Dec.  123;  Ann. 
divided  interests  in  land  but  inapplica-  Cas.  1914B  866. 
ble  under  the  facts  of  the  case) ;  Swan  16.  Swan  v.  Walden,  156  Cal.  195, 
V.  Walden,  156  Cal.  195, 103  Pac.  931,  103  Pac.  931,  134  A.  S.  R.  118,  20 
134  A.  S.  R.  118,  20  Ann.  Cas.  194  Ann.  Cas.  194  (showing  that  the  rea- 
(stating  this  as  the  general  rule  save  sons  which  could  make  it  impossible 
in  the  case  where  the  declaration  is  for  the  husband  to  declare  a  home* 
by  the  wife  in  lands  held  by  her  and  stead  when  there  was  a  cotenancy  be- 
her  husband  as  joint  tenants) ;  J.  I.  tween  himself,  his  wife,  or  third  per- 
Case  V.  Joyce,  89  Tenn.  337,  16  S.  W.  sons,  did  not  exist  under  the  peculiar 
147, 12  L.R.A.  519.  circumstances  of  the  case  at  bar). 
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interest  as  originally  existing  included  the  whole  property,  and  the 
claimant  subsequently  conveyed  a  moiety  thereof.*' 

35.  Rule  Allowing  Homestead  in  Property  Held  in  Cotenancy. — 
In  many  of  the  states  all  distinction  between  estates  in  severalty  and 
estates  in  cotenancy  so  far  as  concerns  the  right  of  homestead  therein 
is  denied,  and  it  is  held  that  a  tenant  in  common  or  joint  tenant 
may  acquire  a  homestead  in  the  undivided  premises  where  the  general 
requisites  ta  the  exemption  are  present.*®  The  reason  commonly 
assigned  for  this  view  is  that  the  homestead  statutes  are  designed  to 
protect  a  person  in  his  home  and  that  the  nature  of  his  title  thereto 
is  of  secondary  importance  to  his  right  of  shelter  therein.*'  This 
rule  is  applicable  where  the  land  is  owned  by  husband  and  wife,*^ 
and  if  lands  held  as  a  homestead  belong  to  a  husband  and  wife  as 
joint  tenants,  either  may,  as  against  the  other,  insist  that  such  prop- 
erty is  a  homestead,  and  not  subject  to  transfer  except  in  the  manner 
provided  for  the  conveyance  of  homesteads.*  So  it  has  been  held 
that  real  estate  held  by  husband  and  wife  jointly  as  tenants  by  entire- 
ties is  subject  to  the  right  of  homestead  exemption  under  certnin 
statutes  exempting  real  estate  belonging  to  the  head  of  a  family; 
and  it  has  been  held  that  the  right  may  be  claimed  by  the  wife  after 
a  decree  of  divorce  by  which  she  is  given  the  homestead.*  While 
there  are  intimations  to  the  contrary  in  some  decisions,'  it  has  been 
expressly  held  in  others  that  the  consent  of  the  cotenants  to  the 
occupancy  of  the  homestead  claimed  is  not  essential  to  the  succa«^r'ul 
maintenance  of  the  homestead  exemption  in  a  contest  with  creditors 

17.  Payne  v.  Cummings,  146  Cal.  480;  McElroy  v.  Bixby,  3G  Vt  254,  84 
426,  80  Pac.  620,  106  A.  S.  R.  47.  Am.  Dec.  684. 

18.  Wike  v.  Gamer,  179  111.  257,  53  Notes:  63  Am.  Dec.  124;  9  A.  S.  R. 
N.  R.  613,  70  A.  S.  R.  102;  Lininger  209;  70  A.  S.  R.  107;  12  L.R.A.  519; 
V.  Helpenstell,  229  111.  369,  82  N.  E.  41  L.R.A.(N.S.)  305;  Ann.  Cas.  1914B 
306,    120    A.    S.    R.    264;    Thorn    v.  854. 

Thorn,  14  la.  49,  81  Am.  Dec.  451;       19.  Notes:  63  Am.  Dec.  123;  Ann. 

Skinner  v.  Shannon,  44  Mich.  86,  6  N.   Cas.  1914B  854,  855.    And  see  supra, 

W.   108,  38  Am.  Rep.  232;   King  v.   par.  5. 

Welbom,  83  Mich.  195,  47  N.  W.  106,       20.  Valparaiso      State      Bank      v. 

9  L.R.A.  803;  Grace  v.  Grace,  96  Minn.   Schwartz,  92  Neb.  575,  138  N.  W.  757, 

294,  104  N.  W.  969,  113  A.  S.  R.  625,  Ann.  Cas.  1914B  935,  42  L.R.A. (N.S.) 

6  Ann.  Cas.  952;  Lewis  v.  White,  09   1213. 

Miss.  352,  13  So.  349,  30  A.  S.  R.  557;       Note:  Ann.  Cas.  1914B  854. 

Woods  V.  Bowles,  92  Miss.  843,  46  So.       1.  Lini^er   v.    Helpenstell,   229   111. 

414,  131  A.  S.  R.  559;  Kleimann  v.   369,  82  N.  E.  306,  120  A.  S.  R.  264. 

Gicselmann,  114  Mo.  437,  21   S.   W.   See  infra,  par.  83  et  seq.,  as  to  re- 

796,  35  A.  S.  R.  761;  Valparaiso  State   straints  on  alienation  generally. 

Bank  v.   Schwartz,  92  Neb.  575,  138       2.  Jackson  v.  Shelton,  89  Tenn.  82, 

N.  W.  757,  Ann.  Cas.  1914B  935,  42   16  S.  W.  142,  12  L.R.A.  514;  Bennett 

L.R.A.(N.S.)  1213;  Giles  v.  Miller,  36  v.  Child,  19  Wis.  362,  88  Am.  Doc.  692. 

Neb.  346,  54  N.  W.  551,  38  A.  S.  R.       Note:  30  L.R.A.  313. 

730  and  note;  Gooch  v.  Gooch,  38  Okla.       8.  Note;  63  Am.  Dec.  125. 

300,  133   P.ae.   242,  47  L.R.A.(N.S.) 
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of  the  homestead  exemptionist.  The  debtor  is  found  in  the  occupancy 
of  the  common  property,  and  asserting  claim  to  his  homestead  exemp- 
tion in  a  part  of  it;  if  he  has  or  has  not  the  consent  of  his  cotenants, 
the  creditor  cannot  complain.  The  want  of  title,  or  the  want  of 
consent  by  cotenants  to  occupancy,  in  no  way  possible  can  affect 
the  rights  of  the  creditor  seeking  to  subject  the  debtor's  property 
to  his  demand.*  It  has  been  held,  however,  that  one  tenant  in  com- 
mon cannot  claim  a  homestead  right  in  the  common  property  to  the 
detriment  of  his  cotenants  or  deprive  them  of  their  use  and  enjoy- 
ment of  it;  *  nor  can  he  claim  any  more  of  the  tract  than  the  amount 
specified  in  the  statute.*  The  claim  to  the  homestead  exemption  in 
property  held  in  common  is  regulated  and  bounded  in  extent  and 
value,  just  as  in  other  cases.  The  tenant  in  common  has  no  floating 
claim  to  exemption  in  the  entire  estate.  He  is  protected  in  his  occu- 
pancy of  a  homestead  of  proper  quantity  and  value,  but  no  further, 
and  whatever  interest  he  may  have  in  the  remainder  of  the  fommon 
property  may  be  seized  and  sold  to  satisfy  the  demands  of  his  cred- 
itors in  proper  cases.'  Where  property  is  held  by  partners  as  ten- 
ants in  common  it  has  been  ruled  that  the  fact  that  it  had  been 
and  was  occupied  by  one  of  the  members  of  a  partnership  as  a  home- 
stead, did  not  affect  its  liability  for  partnership  debts.® 

36.  Partnership  Property. — ^There  are  conflicting  views  on  the  ques- 
tion as  to  whether  a  homestead  may  be  declared  or  established  on 
partnership  lands.  The  answer  to  this  question  is  of  course  refer- 
able generally  to  the  statutes  of  the  particular  jurisdiction.  The 
rule  established  in  some  states  is  that  a  partner,  having  the  neces- 
sary qualifications,  is  entitled  as  against  creditors  of  the  firm  to  claim 
and  hold  a  homestead  in  the  partnership  estate.*  But  this  is  not 
to  be  understood  as  affecting  in  any  way  the  mutual  rights  and  rela- 
tions of  partners  among  themselves  in  adjusting  their  rights  and 
interests  in  the  partnership  estate.^*  It  is  argued  in  support  of  this 
rule  that  unless  partnership  property  is  to  be  appropriated  to  partr 
nership  debts,  regardless  of  all  individual  rights,  then  whether  it  is 
levied  upon  or  not  is  wholly  immaterial,  as  a  judgment  and  levy 
can  give  the  creditors  no  higher  right  as  against  an  exemption  and 

4.  Lewis  V.  White,  69  Miss.  352,  13  fra,  par.  36. 

So.  349,  30  A.  S.  R.  557.  9.  Ferguson  v.  Speith,  13  Mont.  487, 

5.  Notes:   63  Am.  Dec.  126;  Ann.  34  Pac.  1020,  40  A.  S.  R.  459;  Moyer 
Cas.  1914B  854,  855.  v.  Drummond,  32  S.  C.  165,  10  S.  E. 

6.  Note:  6  LR.A.  817.  952,  17  A.  S.  R.  850,  7  L.R.A.  747. 

7.  Lewis  V.  White,  69  Miss.  352,  13  Notes:  1  A.  S.  R.  593-594;  9  L.R.A. 
So.  349,  30  A.  S.  R.  557.  804. 

8.  Bishop  V.  Hubbard,  23  Cal.  514,  10.  Ferguson   v.   Speith,  13   Mont. . 
83  Am.  Dec.  132.  487,  34  Pac.  1020,  40  A.  S.  R.  459, 

As  to  whether  a  homestead  may  be   And  see  generally,  Partkebship, 
declared  on  partnership  realty,  see  in- 
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homestead  than  they  had  before.  Any  other  construction,  it  is  said 
would  be  to  put  partnership  debts  upon  a  higher  footing  than  indi- 
vidual debts,  and  on  the  same  level  with  those  excepted  in  the  con- 
stitution, as  well  as  to  deny  the  right  of  homestead  and  exemption 
to  many  of  the  heads  of  families  who  happen  to  be  engaged  in  part- 
nership pursuits.^*  In  other  jurisdictions,  and  this  is  said  to  be 
the  prevailing  doctrine,  the  rule  is  that  a  homestead  cannot  be  set 
apart  out  of  partnersliip  realty;  ^*  and  one  partner  cannot,  as  against 
his  cop£u*tner,  acquire  a  homestead  interest  in  real  estate  belonging 
to  the  partnership,  whether  the  title  be  in  himself  or  in  the  firm.** 
Accordingly,  it  has  been  held  that  the  members  of  an  insolvent  firm 
are  not  entitled  to  the  statutory  exemptions  out  of  the  partnership 
property  after  it  has  been  seized  in  execution  by  partnership  creditors, 
notwithstanding  all  the  members  join  in  demanding  the  exemptions.** 
A  modified  rule  is  that  partners  are  not  entitled  to  a  homestead 
exemption  out  of  partnership  assets  until  the  partnership  debts  are 
paid.  If  after  this  either  partner  has  an  individual  interest  remain- 
ing, he  is  entitled  to  a  homestead  exemption  therein  as  against  his 
individual  creditors.**  But  where  the  partnership  assets  are  insuffi- 
cient for  the  payment  of  the  partnership  debts,  which  not  only  had 
not  been,  but  would  not  be,  paid  by  such  assets,  it  is  quite  clear 
that  a  partner  has  no  right  to  any  portion  of  such  assets,  and  tho 
homestead  exemption,  in  such  case,  is  properly  refused.**  According 
to  some  decisions  the  wife  of  a  partner  is  not  entitled,,  as  against 
another  partner,  to  a  homestead  in  its  real  property  under  a  statute 
declaring  that  each  member  of  a  partnership  may  require  its  prop- 
erty to  be  applied  to  the  discharge  of  its  debts,  and  is  a  lien  upon 
the  shares  of  the  other  partners  for  this  purpose  and  for  the  payment 
of  any  general  balance  due  to  him.*^  But  it  has  been  held  that 
where  a  partner  builds  a  house  with  partnership  funds  upon  his 
own  lot,  with  the  consent  of  his  copartner,  he  may  constitute  it  his 
homestead,  the  house  becoming  a  part  of  the  realty*** 

11.  Blanchard  v.  Paschal,  68  Oa.  32,  14.  Gaylord  v.  Imho£F,  26  Ohio  St 
45     Am.     Rep.     474;     Ferguson     v.  317,  20  Am.  Rep.  762. 

Speith,  13  Mont.  487,  34  Pac.  1020,  15.  Aultman  v.  Wilson,  55  Ohio  SL 

40  A.  S.  R,  459.  138,  44  N.  E.  1092,  60  A.  S.  R.  677 

12.  Bishop  V.  Hubbard,  23  Cal.  614,  and  note;  Ex  parte  Karisli,  32  S.  C. 
83  Am.  Dec.  132;  Michigan  Trust  Co.  437, 11  S.  E.  298, 17  A.  S.  R.  865  and 
V.  Chapin,  106  Mich.  384,  64  N.  W.  note. 

334,  68  A.  S.  R.  490;  Gaylord  v.  Im-  Note:  28  L.R.A.  105. 

hoff,  26  Ohio  St.  317,  20  Am.  Rep.  16.  Ex  parte  Karish,  32  S.  C.  437, 

762.  11  S.  E.  298,  17  A.  S.  R.  865. 

Notes:  70  Am.  Dec.  346;  1  A.  S.  R.  17.  Brady  v.  Kreuger,  8  S.  D.  464, 

593,  594;  70  A.  S.  R.  115;  6  L.R.A.  66  N.  W.  1083,  59  A.  S.  R.  771. 

816  et  seq.;  27  L.R.A.  347.  18.  Note:  70  Am.  Dee.  346. 

13.  Note:  6  L.R.A.  816. 
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37.  Character  of  Funds  Used  to  Purchase  Property. — A  debtor  has 
the  right  as  against  his  creditors  to  invest  in  a  homestead,  money  which 
he  is  entitled  to  hold  under  the  exemption  laws.*^  The  money  thus 
invested  in  a  homestead  loses  its  exemption  as  personalty,  but  the 
homestead  exemption  of  realty  then  applies.*^  There  are  also  numer- 
ous decisions  to  the  effect  that  an  insolvent  debtor,  knowing  himself  to 
be  insolvent,  may  require  a  homestead  for  himself  and  his  family  and 
hold  the  same  exempt  from  creditors,  although  it  is  purchased  with 
nonexempt  assets,  in  the  absence  of  any  special  equity  existing  in  favor 
of  a  creditor  and  that  fraud  cannot  be  inferred  from  such  an  act ;  *  and 
where  this  view  obtains  it  is  generally  held  that  a  homestead  purchased 
by  an  insolvent  debtor  with  nonexempt  assets  is  exempt  notwithstand- 
ing that  the  homestead  is  purchased  in  the  name  of  his  wife.*  There 
are,  however,  authorities  to  the  effect  that  an  insolvent  debtor  has 
no  right  to  use  nor  exempt  assets  to  acquire  a  homestead,*  and,  as 
will  be  seen,  the  statutes  of  many  states  except  pre-existing  debts 
from  the  operation  of  homestead  exemptions.*  In  some  jurisdictions 
pension  money  invested  by  the  pensioner  in  a  homestead  is  not 
exempt  from  the  claims  of  prior  creditors,*  but  in  others,  usually 
by  virtue  of  statutory  provisions,  the  homestead  of  a  pensioner  pur- 
chased and  paid  for  with  pension  money  is  held  to  be  exempt,  though 
he  be  living  alone,  and  the  exemption  extends  to  debts  contracted 
f)rior  to  its  acquisition.*  Where  this  latter  view  obtains,  it  has  been 
held  that  a  homestead  purchaser  with  pension  money  belonging  to 
a  man,  and,  by  his  direction,  conveyed  to  his  wife,  is  not  subject 
to  execution  upon  a  judgment  against  her,  although  it  is  based  on 
a  claim  antedating  the  acquisition  of  the  homestead,  if  the  purchase 
was  made  without  the  intention  of  making  her  the  real  owner  of  the 
property.'  But  land  purchased  with  pension  money  of  the  husband, 
and  conveyed  to  his  wife,  and  of  which  she  was  in  fact  the  owner, 
and  subsequently  occupied  by  them  as  a  homestead,  has  been  declared 
not  to  be  exempt  from  execution  for  a  debt  of  the  wife  contracted 

19.  Nicholson  v.  Nicholeon,  125  Ky.       4.  See  infra,  par.  G5  et  seq. 

629,  101  S.  W.  985,  128  A.  S.  R.  263.       5.  Robin  v.  Walker.  82  Ky.  60,  56 

20.  Dortch  v.  Benton,  98  N.  C.  190,  Am.  Rep.  878;  Curtis  v.  Hilton,  109 
3  S.  E.  638,  2  A.  S.  R.  331.  Ky.  493,  59  S.  W.  745,  95  A.  S.  R. 

Note:  19  L.R.A.  38.  388. 

1.  Ferguson   v.   Little   Rock   Trust       Note :  19  L.R.A.  35. 

Co.,  99  Ark.  45,  137  S.  W.  535,  Ann.  6.  Whinery  v.  McLeod,  127  la.  11, 

Cas.  1913A  900  and  note;  McConnell  102  N.  W.  132,  109  A.  S.  R.  364  and 

V.  Wolcott,  70  Kan.  375,  78  Pac.  848,  note;  Beatty  v.  Wardell,  130  la.  651, 

109  A.  S.  R.  454  and  note,  3  L.R.A.  105  N.  W.  357,  114  A.  S.  R.  457,  4 

(N.S.)  122:  Paxton  v.  Sutton,  53  Neb.  L.R.A.(N.S.)  544. 

81,  73  N.  W.  221,  68  A.  S.  R.  589  and  Note:  19  L.R.A.  34,  35. 

note.  And  see  Exemptions,  vol.  11,  p.  526 

Note:  Ann.  Cas.  1913A  964.  et  seq. 

2.  Note:  Ann.  Cas.  1913A  965.  7.  Ratliff  v.  Elwell,  141  la.  312,  119 
8.  Note:  Ann.  Caa.  1913A  965.  N.  W.  740,  20  L.R.A.(N.S.)  223. 
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prior  to  its  acquisition  or  occupation  as  a  homestead.^  A  homestead 
purchased  with  pension  money,  though  exempt  from  antecedent  debts 
of  the  pensioner  during  his  lifetime  does  not  descend  to  his  heirs 
free  from  such  debts.' 

Nature  and  Extent  of  Property  Included 

38.  In  General. — Generally  speaking  a  homestead  right  includes 
whatever  lands  or  appurtenances  are  connected  with  the  home  and 
convenient  for  its  enjoyment,  and  has  been  held  to  extend  to  a  black- 
smith shop  on  the  homestead  premises,  separated  from  the  house 
by  a  highway;  also  to  a  mill  adjacent  to  the  premises  of  the  mill 
owner;  and  to  adjoining  lots,  blocks,  or  tracts  used  together  as  a  jjart 
of  the  homestead.*®  An  interest  in  water  rights,  ditches,  etc.,  though 
it  is  but  a  partial  interest  in  an  entire  water  system  held  jointly  and 
in  common  with  others,  is,  if  obtained  specially  for  use  upon  the 
lands  claimed  as  a  homestead  and  necessary  and  appurtenant  thereto, 
a  part  of  the  homestead  and  as  such  exempt.**  But  a  homestead 
right  cannot  be  asserted  merely  to  a  building,  independent  of  the 
land  upon  which  the  building  is  erected.**  Nor  does  it  extend  to  a 
second  dwelling  house  erected  on  homestead  property, — especially 
where  the  statute  provides  that  it  must  not  embrace  more  than  one 
dwelling  house  or  any  other  buildings  except  such  as  are  properly 
appurtenant  to  the  homestead  as  such.*'  A  building  which  is  exempt 
from  levy  and  sale  as  an  appurtenant  of  an  exempt  homestead  and 
necessary  for  the  use  of  the  family,  does  not  lose  its  exempt  character 
by  the  wrongful  severance  thereof  from  the  realty  by  a  trespasser; 
but  after  a  severance  the  owner  may  sue  for  its  conversion  as  personal 
property.** 

39.  Contiguous  or  Adjoining  Lots  or  Tracts. — ^It  is  a  general  rule 
that  a  homestead  may  be  composed  of  contiguous  lots  or  tracts,** 
provided,  of  course,  it  does  not  exceed  the  value  or  area  permitted 
by  the  statute,**  and  provided  also  that  the  lands  are  used  for  the 
purposes  of  a  home  or  as  a  place  to  exercise  the  calling  or  business 

8.  Whinery  v.  McLeod,  127  la.  11,  360,  63  N.  W.  805,  38  A.  S.  R.  509, 
102  N.  W.  132,  109  A.  S.  R.  304.  19  L.R.A.  33. 

9.  Beatty  v.  Wardell,  130  la.  651,  15.  Payne  v.  Cummings,  14'5  Cal. 
105  N.  W.  357,  114  A.  S.  R.  457,  4  426,  80  Pac.  620,  106  A.  S.  R.  47;  Tin- 
L.R.A.(N.S.)   544.  dall  v.  Peterson,  71  Neb.  160,  98  N.  W. 

10.  Notes:  70  Am.  Dec.  350;  Ann.  688,  99  N.  W.  059,  8  Ann.  Gas.  721; 
Gas.  1912A  120.    See  infra,  par.  39.     Gooch  v.  Gooch,  38  Gkla.  300, 133  Pac. 

11.  Pavne   v.    Gummings,   146   Gal.  242,  47  L.R.A.(N.S.)  480. 

426.  80  Pac.  620,  106  A.  S.  R.  47.  Notes:  70  Am.  Dec.  351,  352;  9  A. 

12.  Smith  V.  Smith,  12  Gal.  216,  73  8.  R.  210;  9  L.R.A.  803. 

Am.  Dec.  533.  16.  McDonald   v.    Badger,   23    GaL 

13.  Jensen  v.  Griffin,  32  S.  D.  613,  393,  83  Am.  Dec.  123;  King  v.  Wil- 
144  N.  W.  119,  50  L.R.A.(N.S.)  1128.  bom,  83  Mich.  195,  47  N.  W.  10(^  9 

14.  Wylie  v.  Grundysen,  51  Minn.  L.R.A.  803. 
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of  the  head  of  the  family.^'  In  some  jurisdictions  it  has  been 
expressly  held  that  the  homestead  of  the  family  may  consist  of  more 
than  one  tract  of  land,  and  may  be  owned  either  by  the  husband 
or  by  the  wife  or  by  both  jointly,  or  one  tract  ^lay  be  owned  by  one 
and  another  tract  owned  by  the  other  so  long  as  the  aggregate  number 
of  acres  occupied  as  the  home  shall  not  exceed  the  statutory  amount.^^ 
As  to  whether  lands  touching  only  at  a  common  comer  are  contig- 
uous within  the  meaning  of  homestead  acts',  the  authorities  are  in 
conflict  One  line  of  authority  is  to  the  effect  that  where  two  parcels 
of  land  comer  with  each  other,  they  are  contiguous,  and  they  may 
be  selected  and  held  as  a  homestead  where  they  do  not  exceed  the 
legal  area  or  value;*'  and  this  rule  has  been  applied  although  the 
residence  and  necessary  buildings  are  all  located  upon  one  of  such 
parcels.^  On  the  other  hand,  under  the  strict  definition  of  the  term 
"contiguous"  as  meaning  touching  sides,  adjoining,  adjacent, — it 
has  been  held  that  two  tracts  of  land  touching  only  at  one  point 
are  not  contiguous.*  A  reasonable  constmction  of  the  statute  with 
reference  to  the  cultivation  or  use  of  rural  lands  to  warrant  their 
inclusion-  in  the  homestead  claim  is  the  rule ;  and  so  it  has  been  held 
that  a  lot  may  properly  be  included  in  a  declaration  of  homestead 
when  it  adjoins  the  lot  on  which  the  dwelling  of  the  claimants  stands, 
and  is  used  for  a  garden  by  the  family,  though  the  garden  is  not' 
cultivated  during  the  year  in  which  a  levy  of  execution  is  made.- 
It  has  been  held,  however,  that  a  public  grist-mill,  adjoining  the 
owner's  farm,  but  not  enclosed  with  it,  is  not  a  part  of  the  home- 
stead for  purposes  of  exemption.*  If  a  husband  and  wife  own  adja- 
cent tracts  of  land,  which  are  cultivated  as  one  farm,  ,he  may  claim 
and  hold  his  tract  as  a  homestead,  though  the  house  in  which  he  and 
his  family  reside  is  not  upon  his  land,  but  upon  hers;  and  in  such 
a  case  the  wife  is  entitled  to  a  homestead  in  the  adjoining  land  of  the 
husband  *  In  a  case  where  a  party  acquires  a  homestead  right  in 
a  tract  of  land,  and  is  evicted  from  the  part  thereof  on  which  he 
lived,  it  has  been  ruled  that  he  may  move  to  the  other  part  of  such 
tract,  and  hold  it  as  a  homestead.^    As  a  rule,  it  is  a  question  of  fact 

17.  Ashton  V.  Ingle,  20  Kan.  670,  27  1.  Linn  County  Bank  v.  Hopkins,  47 
Am.  Rep.  197;  Anderson  v.  Sessions,  Kan.  580,  28  Pac  606,  27  A.  S.  R. 
93  Tex.  279,  51  S.  W.  874,  55  S.  W.   309. 

1133,  77  A.  S.  R.  873.  2.  Arendt  v.  Mace,  76  Cal.  315,  18 

18.  Gooch  V.  Gooch,  38  Okla.  300,  Pac.  376,  9  A.  S.  R.  207. 

133  Pac.  242,  47  LJl.A.(N.S.)  480.  3.  Mouriquand    v.    Hart,    22    Kan. 

19.  Clements  v.    Crawford    County   594,  31  Am.  Rep.  200. 

Bank,  64  Ark.  7,  40  S.  W.  132,  62  A.  4.  Mason  v.  Columbia  Finance,  etc. 

S.  R.  149;  Brixiua  v.  Reimringer,  101  Co.,  99  Ky.  117,  35  S.  W.  115,  59  a' 

Minn,  347,  112  N.  W.  273,  118  A.  S.  S.  R.  451. 

R.  629.  5.  Spencer  v.  Geissman,  37  Cal.  96, 

20.  Brixius  v.  Reimringer,  101  Minn.  99  Am.  Dec.  248. 
347, 112  N.  W.  273,  118  A.  S.  R.  629. 
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whether  adjoining  and  contiguous  tracts  of  land  forming  one.  com- 
pact body  are  part  of  a  homestead.* 

40.  Noncontiguous  Lands. — According  to  some  authorities,  while 
a  homestead  may  be  comprised  of  more  than  one  parcel  of  land,  it 
must  be  in  one  compact  body,  and  cannot  consist  of  noncontiguous 
tracts  or  lots,^  even  though  they  both  contribute  to  the  support  of 
the  home.®  Another  line  of  authorities,  however,  holds  that  two  par- 
cels of  land,  though  not  contiguous,  if  occupied  and  cultivated  in  con-' 
nection  with  each  other,  8Uid  used  as  a  common  source  of  family 
support,  may  together  constitute  a  homestead,'  and  that  no  limit, 
except  as  to  their  combined  value,  is  placed  on  the  number  of  lots 
which  may  be  embraced  in  an  urban  homestead.*®  Under  a  statute 
making  the  use  of  the  property  for  home  purposes  as  the  test  of 
its  inclusion  in  the  homestead  exemption,  it  has  been  held  that  a  lot 
which  is  used  exclusively  for  the  purpose  of  a  family  garden  is  a 
part  of  the  residence  homestead,  although  it  is  not  connected  with 
or  appurtenant  to  the  residence  lot  but  is  situated  in  a  distant  part 
of  the  city.**  In  many  instances  the  question  as  to  the  inclusion  or 
exclusion  of  noncontiguous  tracts  is  one  of  fact,  depending  upon 
the  intent  and  the  nature  of  the  use.** 

41.  Effect  of  Right  of  Way  or  Alley  Separating  Land. — ^A  home- 
stead right  to  the  whole  of  a  tract  of  agricultural  land  is  not  destroyed 
by  a  grant  of  a  right  of  way  through  it  to  a  railroad  company,  a 
part  of  which  is  an  absolute  grant,  and  partly  the  creation  of  an 
easement;  nor  does  such  conveyance  operate  to  so  divide  the  tract 
as  to  make  the  land  only  on  one  side  of  right,  of  way  subject  to 
the  homestead  right.  Likewise,  it  has  been  held  that  a  man  owning 
and  occupying  with  his  family  a  tract  of  land  in  a  village,  and 
conducting  thereon  a  hotel  business,  and  owning  and  cultivating 
another  and  larger  tract  separated  from  the  smaller  tract  only  by 
a  railroad  right  of  way  and  depot  grounds,  may  hold  both  parcels 
of  land  as  a  homestead,  if  their  united  value  does  not  exceed  the 
statutory  limit  of  homestead  value.*'  For  an  analogous  reason  prem- 
ises made  up  of  several  village  lots  may  all  be  exempt  as  a  home- 
stead, although  divided  by  an  alley.** 

6.  Walters  v.  People,  18  HI.  194,  66       Note:  70  Am.  Deo.  352. 

Am.  Dec.  730.  10.  Pryor  v.  Stone,  19  Tex.  371,  70 

7.  Note :  70  Am.  Dec.  351,  352.  Am.  Dec.  341. 

8.  Brandies  v.  Perry,  39  Fla.  172,  22  11.  Anderson  v.  Sessions,  93  Tex. 
So.  268,  63  A.  S.  R.  164  and  note;  279,  51  S.  W.  874,  55  S.  W.  1133,  77 
Walters  v.  People,  18  111.  194,  65  Am.  A.  S.  R.  873  and  note. 

Dec.  730.  12.  Note:  70  Am.  Dec.  351. 

Note:  70  Am.  Dec.  352.  13.  Note:  9  A.  S.  R.  210. 

9.  Hodp^es  V.  Winston,  95  Ala.  514,  14.  Morse  v.  Norris,  57  Wash.  43* 
11  So.  200,  36  A.  S.  R.  241  and  note.  106  Pac.  468,  135  A.  S.  R.  968. 
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42.  Urban  and  Rural  Homesteads. — ^It  is  the  general  rule  that  the 
character  of  a  rural  homestead  is  not  changed  by  extending  the  limits 
of  a  town  over  it  without  some  act  on  the  part  of  the  corporation.^* 
A  homestead,  once  acquired,  is  a  valuable  right,  and  an  act  of  the 
legislature  extending  the  limits  of  a  city  so  as  to  include  the  home- 
stead, while  it  retains  all  its  characteristics  as  such,  does  not  operate 
to  reduce  or  diminish  the  right  of  the  owner  of  the  homestead, 
unless  it  becomes,  in  fact,  urban  property.  The  fact  that  a  home- 
stead, situated  within  an  incorporated  city  and  used  for  agricultural 
purposes,  is  wholly  or  partly  surroimded  by  laid-out  and  platted  lands 
does  not  affect  its  homestead  character  so  long  as  the  homestead  land 
itself  is  not  laid  out  and  platted  and  is  not  urban  in  its  character.^^ 
But  where  a  rural  homestead  becomes  urban  by  being  subdivided,  lots 
retained  for  purposes  of  speculation  and  sale  form  no  part  of  the  home- 
stead.^^ If,  in  a  platted  addition  to  a  city,  the  blocks  generally  are 
subdivided  on  the  plat  into  lots  of  various  sizes,  and  the  property  so 
platted  is  urban  in  character,  a  homestead  cannot  exceed  in  quantity 
a  lot  of  average  si^e  as  platted,  though  the  parcel  in  which  the  home- 
stead is  claimed  is  a  part  of  a  block  which  had  not  been  subdivided 
into  lots.^^  It  has  been  held  that  urban  and  rural  homesteads  cannot 
be  blended,  and  so,  where  one  owns  land  in  a  town  and  also  outside 
land,  if  the  owner  residel^  within  the  town  or  on  the  outside  land,  he 
cannot  claim  the  other  lands  as  part  of  his  homestead ;  and  the  burden 
of  proof  in  such  a  case  is  upon  the  homesteader  to  establish  any  excep- 
tion in  his  favor.*' 

43.  Limitations  as  to  Quantity. — ^The  usual  tests  of  a  homestead 
are  use  and  value,  without  limitation  as  to  quantity ;  ^  but  under  the 
statutes  of  some  states  the  extent  of  the  homestead  is  measured  by 
quantity  and  not  value,*  the  quantity  exempt  varying  of  course  in 
the  case  of  city  and  country  property.*  It  has  been  held  that  a  home- 
stead exemption  of  a  given  quantity  of  land  has  regard  to  the  purpose 
for  which  it  is  used,  and  will  not  cover  all  the  buildings  which  may 
be  erected  upon  the  land,  whatever  may  be  their  character,  or  for 
whatever  purposes  they  are  designed,  merely  because  the  debtor  lives 
in  one  of  them.* 

15.  Taylor  v.  Boulware,  17  Tex.  74,  91  Am.  Dec.  637;  Payne  v.  Cnmmings, 
e7  Am.  Dee.  642.  146  Cal.  426,  80  Pac.  620, 106  A.  S.  R. 

Note:  70  Am.  Dec.  353.  47. 

16.  Eiewert  v.  Anderson,  65  Minn.       Note:  62  A.  8.  R.  597. 

491,  67  N.  W.  1031,  60  A.  S.  R.  487  1.  OUver  v.  Snowden,  18  Fla.  823, 

and  note.  43  Am.  Rep.  338 ;  Qooch  v.  Gooch,  38 

17.  Note :  70  Am.  Dec.  353.  Okla.   300,  133  Pac.   242,  47  L.R.A. 

18.  Heidel    v.    Benedict,    61    Minn.  (N.S.)  480. 

170,  63  N.  W.  490,  52  A.  S.  R.  592,  31       2.  Oliver  v.  Snowden,  18  Fla.  823, 
L.R.A.  422.  43  Am.  Rep.  338. 

19.  Note :  70  Am.  Dec.  353.  8.  Casselman  v.   Packard,  16   Wis. 

20.  Gregg  v.  Bostwick,  33  CaL  220,   114,  82  Am.  Dec  710. 
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44.  Limitations  as  to  Value. — ^Though  it  seems  that  in  some  juris- 
dictions no  limitation  as  to  value  is  placed  upon  a  homestead  exemp- 
tion/ yet  as  a  general  rule  such  limitation  is  provided  in  the  statutes 
of  the  various  states.*  It  has  often  been  held,  however,  that  the  pri- 
mary and  sole  object  of  homestead  legislation  is  to  exempt  the  home- 
stead with  a  limitation  upon  its  value,  and  not  to  exempt  a  certain 
amount  of  real  estate  including  the  homestead,  whether  estimated  by 
quantity  or  value,  and  that  quantity  and  value  operate  only  as  lim- 
itations upon  the  homestead  exemption,  and  cannot  be  taken  into 
account  as  tests  to  determine  what  the  homestead  is  in  fact.*  The 
matter  of  value  is  treated  as  a  mere  incident,  and  consequently,  it 
has  been  declared  that  a  mistake  of  mere  judgment  with  respect  to 
the  value  of  the  lands  set  apart  for  a  homestead  will  not  be  ground 
of  impeaching  the  manner  of  selection  of  the  homestead.^  In  some 
jurisdictions,  so  long  as  the  building  comes  within  the  meaning  of 
a  homestead  as  defined  by  the  statute,  the  value  of  it  is  not  limited, 
though  the  extent  of  the  ground  is  limited ;  but  when  not  within  this 
definition,  it  is  liable,  whatever  its  value,  and  so  also  of  such  portion 
of  a  building  as  is  not  within  the  definition.®  Under  a  statute  pro- 
viding that  a  homestead  must  not  contain  more  than  a  certain  acreage, 
it  has  been  held  that  if  when  thus  limited  its  value  is  less  than  the 
statutory  limitation  as  to  value,  it  may  be  enlarged  till  its  value 
reaches  the  statutory  amount.*  But  it  has  been  decided  that  the  fact 
that  there  is  a  mortgage  on  property  claimed  as  a  homestead,  thus 
cutting  down  its  net  value,  does  not  authorize  claiming  a  greater 
quantity  of  .land  exempt.*®  The  value  of  a  homestead,  so  far  as 
concerns  an  alleged  release  thereof  by  leasing  the  premises,  is  deter- 
minable as  of  the  date  of  the  lease.**  If  what  is  actually  used  as  a 
homestead  is  of  greater  value  or  greater  in  quantity  than  that  allowed 
by  statute  the  excess  is  not  homestead  under  the  statute,  though  so 
in  fact.**     In  such  cases,  the  statute  ordinarily  provides  for  an  ap- 

4.  See  Gowdy  v.  Johnson,  104  Ky.  7.  Gowdy  v.  Johnson,  104  Ky.  648, 
648,  47  S.  W.  624,  44  L.R.A.  400  47  S.  W.  624,  44  L.R.A.  400  and 
stating  that  this  is  believed  to  be  the  note.  This  case  is  overruled  on  an- 
ease  in  some  states.  This  case  is  over-  other  point  by  Yager  v.  Bank  of  Ken- 
ruled  on  another  point  by  Yager  v.  tucky,  125  Ky.  177, 100  S.  W.  848. 
Bank  of  Kentucky,  125  Ky.  177,  100  8.  Rhodes  v.  McCormick,  4  la.  368, 
S.  W.  848.  68  Am.  Dec.  663. 

5.  Gregg  v.  Bostwick,  33  Cal.  220,  9.  Thorn  v.   Thorn,  14  la.   49,  81 
91  Am.  Dec.  637;  Gowdy  v.  Johnson,  Am.  Deo.  451. 

104  Ky.  648,  47  S.  W.  624,  44  L.R.A.  10.  Bennett  v.   Dempsey,  94  Mias. 

400   and  note.    This   case   last   cited  406,  48  So.  901,  136  A.  S.  R.  584. 

overruled  on  another  point  by  Tager  11.  Bruner  v.  Hicks,  230  III.  536,  82 

V.  Bank  of  Kentucky,  125  Ky.  177,  N.  E.  888, 120  A.  S.  R.  332. 

100  S.  W.  848.  12.  Gregg  v.  Bostwick,  33  Cal.  220, 

6.  Gegg  V.  Bostwick,  33  Cal.  220,  91  91  Am.  Dec.  637 ;  Ham  v.  Santa  Roea 
Am.  Dec.  637.  Bank,  62  Cal.  125^  45  Am.  Rep.  654; 
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praisement  an3  admeasurement  of  the  homestead  property,  and,  if 
necessary,  a  sale  thereof  under  the  direction  of  the  court.**   • 

45.  Enlargement  or  Improvement  of  Homestead  Estate. — ^Where  a 
house  and  lot  are  duly  selected  and  declared  a  homestead,  the  subse- 
quent erection  of  an  additional  dwelling  house  upon  the  lot  does 
not  vitiate  such  homestead,  nor  render  any  part  of  it  subject  to  seiz- 
ure and  sale  under  execution,  unless  the  value  of  the  homestead  has 
increased  beyond  the  statutory  limit;  and  in  that  case,  it  has  been 
held,  a  levy  can  only  be  made  for  the  purpose  of  inaugurating  pro- 
ceedings for  the  admeasurement  of  the  excess  in  value.*^  A  debtor, 
though  insolvent,  may  apply  his  funds  to  improvements  upon  his 
homestead,  and,  if  the  constitution  places  no  limit  in  value  Upon 
the  improvements  which  he  may  make  thereon,  his  investment, 
though  large,  does  not  constitute  a  fraud  upon  creditors  for  which 
they  may  get  relief,  as  the  object  of  the  constitutional  provision  ex- 
empting homesteads  is  to  protect  the  homes  of  insolvent  debtors  from 
forced  sale.**  Rooms  in  a  house  which  stands  on  a  homestead  lot 
cannot  be  subject  to  forced  sale,  on  the  ground  that  the  homestead 
as  to  them  has  been  abandoned,  under  laws  by  which  the  exemption 
is  placed  on  the  lots  and  not  upon  the  improvements.** 

Exemption  of  Products  and  Proceeds  of  Homestead 

46.  In  General. — ^In  accordance  with  the  spirit  and  purpose  of 
homestead  laws  it  is  generally  held  that  the  homestead  is  granted, 
not  only  for  residence  purpos^es,  but  for  all  purposes  of  general  utility. 
The  object  of  the  exemption  being  to  secure  to  the  debtor,  not  only 
a  house  to  live  in,  but  the  means  of  obtaining  a  livelihood,*^  it  is 
construed  as  reserving  not  merely  a  residence  where  a  family  may 
eat,  drink,  and  sleep,  but  also  a  place  where  the  head  or  members 
may  pursue  such  business  or  avocation  as  may  be  necessary  for  the 
support  and  comfort  of  the  family ;  **  and  the  use  of  the  homestead, 
as  well  as  the  homestead  itself,  is  unquestionably  exempt  so  long  as 
the  homestead  character  is  maintained.**    On  the  ground,  however, 

Vincent  v.  Vineyard,  24  Mont.  207,  61  A.  S.  R.  234  and  note ;  Green  v.  Rich- 

PaQ.  131,  81  A.  S.  R.  423  and  note.  ardson,  122  La.  361,  47  So.  682,  16 

13.  Benton  v.  Collins,  125  N.  C.  83,  Ann.  Cas.  1037 ;  Tillotson  v.  Millard, 
34  S.  E.  242,  47  L.R.A.  33.     See  infra,  7  Minn.  513,  82  Am.  Deo.  112. 

par.  77,  144.  Note :  12  L.R.A.  477. 

14.  Lubbock  v.  McMann,  82  Cal.  226,       18.  Pryor  v.  Stone,  19  Tex.  371,  70 
22  Pac.  1145,  16  A.  S.  R.  108.  Am.  Dec.  341. 

16.  Chase  v.  Swayne,  88  Tex.  218,  19.  Morgan  v.  Rountree,  88  la.  249, 

30  S.  W.  1049,  53  A.  S.  R.  742.  55  N.  W.  65,  45  A.  S.  R.  234  and 

16.  Forsj^ard  v.  Ford,  87  Tex.  186,  note;  Neblett  v.  Shackleton,  111  Va. 
27  S.  W.  57,  25  L.R.A.  155.  707,  69  S.  E.  946,  Ann.  Cas.  1912A 

17.  McGhee  v.  Wilson,  111  Ala.  615,  117  and  note,  32  L.R.A.  (N.S.)  677. 
20  So.  619,  56  A.  S.  R.  72 ;  Morgan  v.  Note ;  46  A.  S.  R.  239. 
Ronntree,  88  la.  249,  56  N.  W.  65,  46 
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of  the  customary  statutory  enumeration  of  the  personal  property 
which  a  debtor  is  entitled  to  retain  as  exempt  from  execution,  and 
the  possibility  that  the  produce  of  the  homestead  may  exceed  this 
enumeration  or  be  of  a  different  character,  some  courts  have  denied 
that  the  produce  of  a  homestead  is  exempt  from  execution,  unless  of 
a  character  or  quality  which  would  exempt  it  though  it  had  been 
acquired  from  any  other  source.*®  So  it  has  been  held  that  the 
benign  object  of  a  homestead  statute  being  to  protect  the  home  of 
the  owner  from  forced  sale,  it  does  not  go  to  the  extent  of  with- 
drawing from  the  reach  of  creditors  property  of  the  debtor  not  actu- 
ally, used  and  appropriated  as  a  home  but  merely  as  a  source  of 
revenue  for  the  support  of  himself  or  family.* 

47.  Crops. — It  is  generally  held  that  crops  grown  on  a  homestead 
but  not  severed  from  the  soil  are  a  part  of  the  homestead  and  exempt 
from  execution,'  on  the  ground  that  the  beneficial  enjoyment  of  a 
rural  homestead  supposes  that  the  owner  may  use  it  for  purposes 
of  cultivation  and  raise  upon  it  the  fruits  of  the  earth,  and  that 
he  would  be  deprived  of  this  right  if  creditors  are  allowed  to  invade 
it  and  seize  his  growing  crops,  and  subject  them  to  their  debts.* 
Accordingly,  where  a  widow  is  entitled  to  the  exclusive  possession 
of  her  husband's  homestead,  she  is  the  owner  of  the  crops,  growing 
thereon  at  the  time  of  his  death.*  In  bankruptcy  proceedings  in 
the  federal  courts,  however,  in  the  absence  of  any  authoritative  deci- 
sion of  the  highest  court  of  the  state  under  whose  statute  an  exemp- 
tion is  claimed,  it  has  frequently  been*  held  that  standing  crops  are 
not  included  in  a  homestead  exemption.^  In  some  jurisdictions 
the.  courts  while  conceding  the  exempt  character  of  growing  crops, 
deny  such  exemption  as  to  harvested  crops,*  but  even  where  this 
view  obtains  it  has  been  held  that  crops  growing  on  a  homestead 
do  not,  however,  lose  their  exempt  character  because  they  are  gathered 
by  a  tenant  in  obedience  to  a  defective  garnishment  sued  out  against 
him  by  a  judgment  creditor  of  the  owner  of  the  homestead.'    Other 

20.  Smith  v.  Ratcliff,  66  Miss.  683,  fra,  par.  66,  58. 

6  So.  460, 14  A.  S.  R.  606;  Neblett  v.  2.  Notes:  32  L.R.A.(N.S.)  678  (cit-, 

Shackleton,  111  Va.  707,  69  S.  £.  946,  ing  cases  to  the  affirmative  of  their 

^nn.   Cas.   1912A  117  and  note,   32  rule  generally,  and  an  authority* also. 

L.K.A.(N.S.)   577   (stating  this  to  be  to  the  contrary) ;  Ann.  Cas.  1912A  12L 

the  view  ixi  sem-p  states  but' maintain-  3.  Notes:     32     L.R.A.(N.S.)     578; 

ing  the  contrary  doctrine)  Ann.  Cas.  1912A  121. 

Note:  45  A.  S.  R.  239.  4.  Note:  Ann.  Cas.  1912A  121. 

For  a  full  discnssion  of  the  chara^  &-  Note :  Ann.  Cas.  1912A  121. 

ter  and  quantity  of  property,  exempt  6.  Caa4«  v.  Caldwell,  71  Tex.  19,  8 

under    the    statutes    of    the    various  S.  W.  922,  ID  A.  6  R.  725. 

states,   see   Exemptions,   vol.   11,   p.  Notes:  46  A.  S.  R.  2o9;  32  LJLA. 

508  et  seq.  (N.S.)  580;  Ann.  Cas.  1912A  .VAs 

1.  Maloney  y.  Hefer,  75  Cal.  422, 17  7.  Note:  Ann.  Cas.  1912A  12&. 
Pac.  539,  7  A.  S.  R.  180.    And  see  in- 
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authorities,  however,  hold  that  even  severed  crops  grown  upon  the 
homestead  are  exempt  from  aazure,^  and  some  of  them  in  their 
objections  to  the  contrary  doctrine  point  out  that  under  it  a  home- 
stead claimant  is  aasnired  the  exemption  of  his  crops  so  long  as  they 
remain  attached  to  the  soili  and  therefore  useless,  but  loses  the  exemp- 
tion on  attempting  to  detach  such  crops  so  that  they  can  subserve 
some  useful  end.'  Under  the  authorities  holding  that  harvested  and 
unharvested  crops,  on  or  from  a  homestead,  are  alike  exempt,  it  has 
been  held  that  the  head  of  a  family  in  possession  of  land  may  take, 
a  homestead  thereon,  though  the  legal  title  may  be  in  another,  and, 
after  so  doing,  a  crqp  made  on  the  land  by  the  head  of  the  family 

is  protected  from  levy  and  sale  under  ordinary  judgments  against 
him.w 

48.  Income  and  Investments  Thereof. — ^In  accordance  with  the  doc- 
trine that  it  is  the  intention  of  homestead  exemption  laws  to  allow 
to  the  debtor  the  advantage  accruing  from  the  profitable  use  of  the 
homestead  for  such  purposes  as  it  might  be  devoted  to  without  impair- 
ing its  homestead  character,  it  has  been  held  that  the  head  of  a 
family  owning  a  homestead  has  the  right  to  hold  as  exempt  not  only 
crops  raised  thereon  but  money  which  he  may  derive  from  its  use 
while  the  property  continued  to  be  his  homestead,  and  that  moneys 
due  for  rent  of  a  homestead  are  exempt  from  execution.^^  So  also  it 
has  been  held  by  some  authorities  that  investments  of  the  income  de- 
rived from  property  which  has  been  set  apart  as  a  homestead,  such,  for 
instance,  as  the  proceeds  of  crops  raised  on  the  property,^'  go  tp 
enlarge  the  corpus  of  the  estate  which  produced  it,  and  this  is  true 
although  the  head  of  the  family  may  have  contributed  his  labor  in 
managing  the  homestead  estate,  thus  materially  increasing  the  amount 
of  income  which  would  otherwise  have  been  realized.  A  mere  pre- 
tense that  a  fund  coming  into  the  hands  of  a  debtor  was  derived, 
as  income,  from  his  management  of  an  exempt  homestead,  will  not 
however  suffice  to  defeat  the  rights  of  his  creditors;  nor  will  prop- 
erty be  wholly  exempt  when  purchased  by  the  head  of  a  family,  when 
it  appears  that  it  was  paid  for  by  him  partly  with  income  yielded 

8.  Morgan  v.  Rountree,  88  la.  249,  v.  Shackleton,  111  Va.  707,  69  S.  E. 
65  N.  W.  65,  45  A.  S.  R.  234  and  946,  Ann.  Cas.  1912A  117,  32  ImRJl. 
note.  (N.S.)  577  and  note. 

Note:  32  L.R.A.(N.S.)  580.  12.  Riser  v.  Dozier,  102  Oa.  429,  30 

9.  Neblett  v.  Shackleton,  111  Va.  S.  E.  967,  66  A.  S.  R.  184;  Morgan  v. 
707,  69  S.  E.  946,  Ann.  Cas.  1912A  Rountree,  88  la.  249,  55  N.  W.  65,  46 
117,  32  L.R.A.(N.S.)  577.  A.  S.  R.  234  (stating  that  it  has  been 

Note:  45  A.  S.  R.  239.  so  held  in  Georgia  as  to  sheep  pur- 

10.  Pendleton  v.  Hooper,  87  Ga.  chased  with  proceeds  of  crop,  and 
108, 13  S.  E.  313,  27  A.  S.  R.  227.  placed  on  homestead). 

Note:  32  L.R.A.(N.S.)  581.  Notes:  32  L.R.A.(N.S.)   582;  Ann. 

11.  Morgan  v.  Rountree,  88  la.  249,    Cas.  1912A  124. 
65  N.  W.  65,  45  A.  S.  R.  234;  Neblett 
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by  the  homestead  estate  and  partly  with  means  derived  from  anothei 
and  independent  source.*^  Other  authorities,  however,  expressly  deny 
the  right  of  exemption  as  to  property  thus  purchased  with  the  income 
derived  from  the  homestead,  and  hold  that  a  tract  of  land  purchased 
with  the  proceeds  of  crops  grown  on  a  homestead  has  been  held  not 
to  be  exempt  from  sale  on  execution  for  the  debts  of  the  owner.** 
49.  Proceeds  of  Voluntary  Sale. — ^In  the  absence  of  statutory  pro- 
visions to  the  contrary,  the  voluntary  sale  of  a  homestead  is  held 
,to  be  a  complete  extinguishment  of  the  homestead  right,  and,  conse- 
quently, the  proceeds  of  such  a  sale,  until  invested  in  other  exempt 
property,  are  subject  to  execution.**  And  the  rule  has  been  carried 
to  the  extent  of  holding  that  such  proceeds  are  not  exempt  from 
execution  though  the  sale  was  made  with  the  intention  of  purchas- 
ing another  homestead  with  the  proceeds,  but  that  the  reinvestment 
and  acquisition  of  another  homestead  must  be  complete  before  the 
protection  can  be  invoked.**  The  reason  of  the  rule  is  said  to  be 
that  the  law  designates  the  species  of  property  it  exempts,  and  does 
not  allow  the  debtor  to  choose  for  himself  in  respect  to  the  kind  or 
species  of  property  to  be  exempted.  To  permit  this,  would  be  to 
substitute  tiie  choice  of  the  debtor  for  the  provisions  of  the  statute. 
When  exempt  property  is  voluntarily  converted  into  money,  or  other 
property  not  also  exempt  by  law,  the  right  is  gone.*^  In  some  of 
the  states,  however,  the  rule  is  modified  by  statute  to  the  extent,  at 
least,  of  permitting  a  debtor  to  retain  the  proceeds  of  the  voluntary 
sale  of  his  homestead,  where  such  retention  is  in  good  faith  with  the 
view  of  procuring  another  homestead,*®  and  a  reasonable  time  will 
be  given  in  which  to  acquire  the  second  homestead.**     Where  the 

13.  Kiser  v.  Dozier,  102  Ga.  429,  30       Note :  45  A.  S.  R.  238. 

S.  E.  967,  66  A.  S.  li.  184.  19.  Mann  v.  Carrington,  93  la.  108, 

14.  Notes:  32  L.R.A.(N.S.)  582;  61  N.  W.  409,  57  A.  S.  R.  256;  Schutt- 
Ann.  Cas.  1912A  123.  loffel  v.  Collins,  98  la.  57G,  67  N.  W. 

15.  Fred  v.  Bramen,  97  Minn.  484,  397,  60  A.  S.  R.  216;  Morgan  v.  Ben- 
107  N.  W.  159,  114  A.  S.  R.  740;  thein,  10  S.  D.  650,  75  N.  W.  204,  66 
Mann  v.  Kelsey,  71  Tex.  609, 12  S.  W.  A.  S.  R.  733  (con/truing  a  statute  fix- 
43,  10  A.  S.  R.  800  and  note.  ing  the  period  of  one  year,  in  which 

Note:  45  A.  S.  R.  237,  238.  reinvestment  is  to  be  made) ;  Clancey 

16.  Wright  V.  Westheimer,  3  Idaho  v.  Alme,  98  Wis.  229,  73  N.  W.  1014, 
232,  28  Pac.  430,  35  A.  S.  R.  269 ;  Frei-  67  A.  S.  R.  802. 

berg  V.  Walzem,  85  Tex.  264,  20  S.  W.  Note:  19  L.R.A.  37. 

60,  34  A.  S.  R.  808.  In  Minnesota  it  was  formerly  held 

Note :  67  A.  S.  R.  804.  that  the  proceeds  of  the  sale  of  a  home- 

17.  Mann  v.  Kelsey,  71  Tex.  609,  12  stead  intended  for  use  in  the  purchase 
S.  W.  43,  10  A.  S.  R.  800.  And  see  of  another  homestead  might  be  reached 
generally,  Exempj ions,  vol.  11,  p.  530  by  garnishment,  but  by  the  Revised 
et  s(  i.  Laws  of  1905,  §  3458,  it  is  expressly 

18.  Simpson  v.  Houston,  97  N.  C.  provided  that  "the  owner  may  sell  and 
344,  2  S.  R.  651,  2  A.  S.  R.  297;  convey,  the  homestead  without  subject- 
Beclier  v.  Shaw,  44  Wash.  166,  87  Pac.  ing  it  in  the  proceeds  of  such  sale  for 
71,  120  A.  S.  R.  982  and  note.  the  period  of  one  year  after  sale,  to 
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rule  obtains  if  a  homestead  is  sold  on  time,  with  the  intention  to 
invest  the  proceeds^  in  a  new  homestead,  such  proceeds  are,  upon 
being  realized,  exempt,^^  and  the  proceeds  of  the  sale  of  a  home- 
stead belong  to  the  debtor  notwithstanding  the  removal  of  him  and 
his  family  from  the  state  pending  the  trial  of  the  right  thereto.^ 
Even  in  tiie  states  where  this  exemption  is  allowed  it  is  usually  held 
that  the  exempt  character  attaching  to  proceeds  of  a  homestead  is 
lost^  where  the  debtor  has  no  present  intention  of  investing  in 
another;'  but  under  a  statute  excepting  from  trustee  process  the 
proceeds  of  property  exempt  from  attachment  at  the  time  of  its  sale, 
it  has  been  held  that  the  proceeds  of  a  homestead  are  not  subject  to 
attachment  by  trustee  process ;  and  that  the  exemption  depends  upon 
whether  the  property  was,  at  the  time  of  its  sale,  exempt  from  attach- 
ment, and  is  not  dependent  upon  the  debtor's  continuing  to  be  a 
housekeeper,  or  upon  his  intention  to  acquire  another  homestead,  or 
upon  the  intent  with  which  he  keeps  the  proceeds.* 

50.  Proceeds  of  Involuntary  Sale  or  Conversion. — ^When  the  home- 
stead or  any  part  of  it  is  converted  into  money  or  other  personal 
property  without  the  voluntary  act  of  its  owner  or  owners,  there  is 
certainly  no  intentional  or  implied  waiver  of  the  exemption,  and 
equitably,  at  least,  the  proceeds  of  such  conversion  ought  to  be  re- 
garded as  still  impressed  with  and  protected  by  the  homestead  exemp- 
tion. Thus  if  the  property  held  as  a  homestead  exceed  in  value  the 
amount  which  the  debtor  may  hold  as  exempt,  his  creditors  may,  in 
most  states,  institute  proceedings  to  segregate  the  exempt  from  the 
nonexempt  part,  in  order  that  the  latter  may  be  reached  and  applied 
to  the  satisfaction  of  their  demands;  and  if  the  property  is  not  sus- 
ceptible of  segregation  without  substantial  prejudice,  the  whole  may 
be  sold,  provided  the  debtor  is  paid  the  full  amount  of  the  exemption.* 
In  such  an  event,  either  by  virtue  of  express  statutory  provision,  or 
implication  therefrom,  it  is  usually  held  that  the  amount  of  the 
exemption  thus  paid  to  the  debtor  retains  its  homestead  character, 
either  for  some  specified  period,  or  until  he  has,  for  an  unreason- 
able time,  failed  to  invest  it  in  another  homestead ;  •  and  in  some 
jurisdictions  it  has  been  declared  that  the  statutory  value  of  a  home- 
stead is  exempt  where,  having  been  actually  invested  in  land  as  a 

any  judgment  or  debt  from  which  it  226,  76  A.  S.  R.  778. 
was  exempt  in  his  hands."    Fred  v.       4.  Notes:  45  A.  8.  R.  238.     And  see 
Bremen,  97  Minn.  484,  107  N.  W.  169,   infra,  par.  73,  77. 
114  A.  S.  R.  740.  5.  Wright  v.  Westheima:,  3  Idaho 

20.  Schnttloflfel    v.    Collins,    98    la.  232,  28  Pac.  430,  36  A.  S.  R.  269; 
676,  67  N.  W.  397,  60  A.  S.  R.  216.       Johnson  v.  Agurs,  116  La.  634,  40  So. 

1.  Note:  19  L.R.A.  36.  923,  114  A.  S.  R.  662  and  note;  Clan< 

2.  Smith  V.  Gore,  23  Kan.  488,  33  eey  v.  Alme,  98  Wis.  229,  73  N.  W. 
Am.  Rep.  186.  1014,  67  A.  S.  R.  802  and  note. 

Note:  19  L.R.A.  37.  Note:  45  A.  S.  R.  238. 

8.  Locke  V.  Post,  71  Vt.  343,  46  Atl. 
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homestead,  it  is  changed  into  money,  or  a  right  of  action  by  process 
of  law  in  invitum,  and  then  kept  separate  as  a  homestead  fund,  and 
no  intent  is  shown  to  apply  it  to  other  uses.*  Where  land  embrac- 
ing a  homestead  is  sold  upon  foreclosure  of  a  lien  paramount  to  the 
homestead  right,  it  has  frequently  been  held  that  the  homesteader 
is  entitled  to  a  homestead  exemption  in  the  surplus  above  the  amount 
of  the  lien,  arising  from  the  sale;  and  this  right  is  superior  to  that 
of  his  creditors  who  have  no  lien  upon  the  homestead.'  And  so  it 
has  been  held  that  mortgagees  of  the  homestead  property  where  the 
mortgages  do  not  amount  to  a  waiver  of  the  homestead  right  are  not 
entitled  to  the  surplus  arising  under  a  sale  of  the  homestead  to  satisfy 
a  vendor's  lien.^  A  like  rule  as  to  exemption  has  been  held  to  apply 
to  other  involuntary  conversions  of  the  homestead  or  some  part  of 
it  into  money,  as,  for  instance,  where  part  of  a  homestead  is  taken 
by  proceedings  in  the  exercise  of  the  right  of  eminent  domain,*  or 
by  a  wrongdoer  removing,  injuring,  or  destroying  a  building  or  other 
fixture,**  and  in  such  cases  it  has  been  held  that  the  moneys  becoming 
due  the  homestead  claimant  axe,  as  was  the  property  on  account  of 
which  the  right  to  them  has  accrued,  exempt  from  execution.**  So 
in  the  case  of  the  destruction  by  fire  of  insured  buildings  or  fixtures, 
and  the  payment  by  the  insurer  for  the  loss  thus  occasioned,  while 
some  of  the  cases  follow  the  strict  letter  rather  than  the  spirit  of  the 
statute  and  hold  that  insurance  moneys  thus  derived  from  the  destruc- 
tion of  homestead  buildings  are  not  entitled  to  the  homestead  char- 
acter,** yet  the  rule  supported  by  the  weight  of  authority,  and  it  is 
believed,  by  the  better  reasoning,  is  that  the  proceeds  of  such  insur- 
ance cannot  be  reached  by  a  creditor.*'    It  has  been  held,  however, 

6.  Keyes  v.  Rines,  37  Vt.  260,  86  Notes :  45  A.  S.  R.  238 ;  19  L.R.A.  34. 
Am.  Dec.  707.  13.  Reynolds  v.  Haines,  83  la.  342, 

7.  White  V.  Horton,  154  Cal.  103,  97  49  N.  W.  851,  32  A.  S.  R.  311,  13 
Pac.  70,  18  L.R.A.(N.S.)  490;  Van-  L.R.A.  719;  Culbertson  v.  Cox,  29 
story  V.  Thornton,  112  N.  C.  196,  17  Minn.  309, 13  N.  W.  177,  43  Am.  Rep. 
S.  E.  566,  34  A.  S.  R.  483 ;  Clancey  v.  204 ;  Chase  v.  Swayne,  88  Tex.  218, 
Alme,  98  Wis.  229,  73  N.  W.  1014,  67  30  S.  W.  1049,  53  A.  S.  R.  742,  holding 
A.  S.  R.  802  and  note.  also  that  insurance  money  derived  from 

Notes:  87  Am.  Dec.  276;  56  L.R.A.  a  policy  on  the  homestead  improve- 

58;  18  L.R.A.(N.S.)  491.  ments  is  all  exempt,  as  the  courts  have 

8.  Johnson  v.  Agurs,  116  La,  634,  no  power  to  say  that  only  a  reason* 
40  So.  923,  114  A.  S.  R.  562.  able  portion  of  such  a  fund  shall  be 

9.  Note :  45  A.  S.  R.  238.  exempt. 

10.  Wylie  v.  Grundysen,  51  Minn.  Notes:  46  A.  S.  R.  238;  19  L.R.A. 
360,  53  N.  W.  805,  38  A.  S.  R.  509,  34. 

19  L.R.A.  33.  Generally  as  to  the  exempt  character 

11.  Note:  45  A.  S.  R.  238.  of   the  proceeds  of  a  fire  insurance 

12.  Smith  V.  Ratcliff,  66  Miss.  683,  policy  covering  exempt  property,  see 
6  So.  4G0, 14  A.  S.  R.  606.  Exemptions,  vol.  11,  p.  532,  533. 
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that  if  money  is  loaned  with  which  to  purchase  a  homestead  and  so 
used,  and  a  mortgage  given  to  the  lender  to  secure  its  repayment, 
insurance  money  due  On  a  building  constituting  part  of  the  home- 
stead is  not  exempt  as  against  such  mortgage  debt.^^  Nor  is  it  per- 
missible for  a  husband  or  wife  to  insure  a  homestead  the  title  to 
which  is  in  the  other,  and  represent  that  the  one  procuring  the 
insurance  is  the  sole  and  unconditional  owner,  and  when  the  risk  is 
destroyed  abandon  the  insurance  contract  and  its  conditions  as  to 
sole  ownership  and  collect  the  value  of  the  policy  on  the  idea  that 
he  or  she,  though  not  the  sole  owner  as  represented,  yet  has  an  insur- 
able interest  in  the  property  because  it  is  his  or  her  homestead.**^ 
In  the  case  of  the  destruction  by  fire  of  insured  homestead  property 
after  the  death  of  the  head  of  the  family,  it  has  been  held  that  the 
proceeds  of  the  policy  are  not  a  part  of  the  general  personal  estate 
of  the  deceased,  but  are  alPected  with  a  trust  for  the  benefit  of  the 
parties  interested  in  the  real  estate,  and  are  a  substitute  for  the  prop- 
erty itself,  and  therefore  that  one  entitled  to  the  homestead  has  a 
like  interest  in  the  fund  so  derived.** 

51.  Property  Purchased  with  Proceeds  of  Sale. — ^It  is  the  general 
rule  that  a  homestead  bought  with  the  proceeds  of  sale  of  a  former 
one  is  exempt  to  the  same  extent  and  in  all  cases  where  the  former 
homestead  would  have  been  exempt,*'  and  that  a  judgment  debtor 
may  sell  his  homestead  and  invest  the  proceeds  in  another,  and  carry 
the  exemption  of  the  first  homestead  into  the  one  subsequently  ac- 
quired, even  as  against  debts  created  before  the  acquisition  of  the 
latter.**  Under  the  homestead  statutes  of  some  states,  however,  a 
residence  purchased  with  the  proceeds  of  the  sale  of  a  former  home- 
stead, which  was  exempt  from  attachment  and  execution,  does  not 
merely  for  that  reason  become  a  homestead  and  exempt,  but  the 
required  homestead  declaration  must  have  been  filed  to  secure  the 
benefit  of  the  exemption.**  It  has  been  held  that  a  homestead  ac- 
quired in  one  state  with  the  proceeds  of  a  sale  of  a  homestead  in 
another  is  subject  to  the  payment  of  debts  accruing  prior  to  the  filing 
for  record  of  the  deed  to  the  homestead  last  acquired,**  and  that  a 
debtor  loses  his  homestead  exemption,  by  a  sale  of  his  homestead 

U.  Acmman  v.  Barnes,  66  Ark.  442,  Dougherty,  167  Mo.  1,  66  S.  W.  932, 

51  S.  W.  319,  74  A.  S.  R.  104;  Chip-.  90  A.  S.  R.  422. 

man  v.  Carroll,  53  Kan.  163,  35  Pac.  Notes:  34  A.  S.  R.  503;  19  L.RA. 

1109,  25  L.R.A.  305,  37. 

15.  Bacot  V.    Phoenix    Ins.    Co.  of  18.  Macke  v.  Byrd,  131  Mo.  682,  33 
Brooklyn,  96  Miss.  223,  50   So.  729,  S.  W.  448,  52  A.  S.  R.  649. 

Ann.  Cas.  1912B  262,  25  L.R.A.(N.S.)  19.  Wright  v.  Westheimer,  3  Idaho 

1226.    See  generally,  Insurance.  232,  28  Pac.  430,  35  A.  S.  R.  269. 

16.  Culbertson    v.    Cox,    29    Minn.  20.  State  Bank  of  Eagle  Grove  v. 
309,  13  K  W.  177,  43  Am.  Rep.  304.  Dougherty,  167  Mo.  1,  66  S.  W.  932,  90 

17.  State  Bank  of  Eagle  Groye  v.  A.  S.  R.  422. 
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and  investment  of  the  proceeds  in  another  state,  a  jresale  there  and 
return  of  the  proceeds  and  reinvestment  in  the  first  state,  as  to  debts 
existing  at  the  time. of  last  purchase.^ 

52.  Property  Exchanged  for  Homestead. — ^It  is  a  general  rule  that 
a  homestead  once  acquired  may  be  exchanged  for  another,  and,  when 
that  is  done,  the  homestead  privileges  and  rights  attach  to  the  new 
as  they  formerly  did  to  the  old  homestead.^  On  the  other  hand  a 
new  homestead  that  is  acquired  by  an  exchange  of  another  is  liable 
for  the  same  debts  as  the  former  would  have  been.'  Where  the  hus- 
band exchanges  his  homestead  for  other  lands,  he  may  claim  them 
as  exempt  as  against  his  creditors,  nothwithstanding  the  fact  that  the 
title  to  the  new  homestead  is  taken  in  the  name  of  his  wife.^  By  some 
courts,  the  exchange  of  a  homestead  by  a  widow,  so  that  she  may 
better  her  condition,  is  regarded  as  an  involuntary  exchange,  and  the 
newly  acquired  property  invested  with  the  same  exempt  character, 
where  the  creditors  are  not  prejudiced.*  Where  a  homestead  is  ex- 
changed for  lands  in  another  state,  in  which  no  judgments  exist  against 
its  owner,  larger  in  area  than  the  quantity  to  which  the  laws  of  such 
state  permit  a  homestead  exemption  to  attach,  the  surplus,  beyond 
what  may  be  held  as  exempt,  becomes  liable  for  the  debts  of  the  one 
making  the  exchange  at  the  instant  the  title  vests  in  him.^ 

IV.  Acquisition,  Occupancy  and  Usb  of  Homsstbad 

Acqmdtion  of  Homestead  Right 

53.  Occupation  as  Sufficient  Declaration;  Self -executing  Nature  of 
Exemption  Laws. — In  a  majority  of  the  states  occupancy  of  a  place 
by  a  family  is  presumptive  evidence  of  its  appropriation  as  a  home- 
stead, and  is  notice  to  all  the  world  of  that  fact,  it  being  furthermore 
the  rule  that  the  purchase  of  a  home  with  the  intention  to  occupy  it 
as  a  homestead,  followed  by  actual  occupancy  within  a  reasonable 
time,  impresses  it,  ab  initio,  with  the  homestead  character  and  inviola- 
bility.'   But  where  a  secretly  married  woman  has  not  lived  on  premises 

1.  Dalton  V.  Webb,  83  la.  478,  60  6.  Campbell  v.  Jones,  52  Ark.  493, 
N.  W.  58,  32  A.  S.  R.  314  and  note.       12  S.  W.  1016,  6  L.E.A.  783. 

Note:  19  L.R.A.  36.  7.  Stephen-Putney     Shoe     Co.     v. 

2.  Mann  v.  Corrington,  93  la.  108,  White,  172  Ala.  89,  55  So.  503,  Ann. 
61  N.  W.  409,  57  A.  S.  R.  256  (hold-  Cas.  19130  1278  j  Tumlinson  ▼.  Swin- 
ing  that  a  homestead  right  may  exist  ney,  22  Ark.  400,  76  Am.  Dec.  432  and 
in  vacant  land  for  which  a  former  note;  Taylor  v.  Hargous,  4  CaL  268, 
homestead  has  been  exchanged);  60  Am.  Dec.  606;  Upton  v.  Coxen,  60 
Winter  v.  Ritchie,  57  Kan.  212,  45  Kan.  1,  55  Pac.  284,  72  A.  S.  R.  341 
Pac.  595,  57  A.  S.  R.  331  and  note,  and  note;  Delisha  v.  Minneapolis,  etc., 

Note:  19  L.R.A.  38.  Electric  Traction  Co.,  110  Minn.  518, 

3.  Note:  19  L.R.A.  38.  ^  126  N.  W.  276,  27  L.R.A. (N.S.)  963; 

4.  Note:  13  L.R.A.(N.S.)  170.  Ketchin  v.  McCarley,  26  S.  C.  1,  11 
6.  Note:  19  L.R.A.  38.  S.  E.  1099,  4  A.  S.  R.  674;  Coates  v. 
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prior  to  the  execution  thereon  of  a  mortgage  by  her  husband,  she 
is  not  entitled  to  a  homestead  as  against  the  mortgagee,  who  was 
ignorant  of  her  marriage.®  Nor,  it  has  been  held,  if  the  title  to  the 
property  passes  from  the  owner  by  due  and  proper  proceedings  in  the 
course  of  law,  can  he,  after  such  title  has  vested  in  another,  defeat  it 
by  establishing  a  homestead  nunc  pro  tunc*  Where  the  constitution 
protects  the  homestead  of  a  family  from  forced  sale,  the  protection 
thus  secured  ordinarily  requires  no  aid  from  legislation.*^  Some  con- 
stitutional provisions,  however,  are  not  self-executing,  but  contem- 
plate and  require  legislative  action  to  carry  them  into  effect,  as,  for 
instance,  by  the  passage  of  a  law  determining  the  amount  of  the 
exemption.**  But  on  the  adoption  of  such  laws  the  effect  of  the 
constitutional  and  statutory  provisions  is  ex  proprio  vigore,  to  exempt 
the  homestead  from  levy  and  sale  under  judicial  process,  and  to  place 
it  as  much  beyond  the  influence  of  an  execution  as  if  it  were  the 
property  of  a  stranger.**  Accordingly  in  such  a  case  the  wife  or 
her  husband  is  not  required  to  do  any  act  to  secure  the  homestead 
right,  but  may  both  remain  passive,  while  the  law  silentiy  but  effectu- 
ally protects  them.** 

54.  Selection  of  Homestead. — ^Where,  by  statute,  a  debtor  is  allowed 
to  hold  property  of  a  stipulated  value  or  quantity,  exempt  from 
enforced  sale  under  legal  process  for  the  payment  of  debts,  known 
as  the  homestead  exemption,  if  the  property  owned  by  the  debtor  or 
its  value  is  less  in  quantity  or  amount  than  the  limit  allowed  by  the 
statute,  no  formal  selection  of  the  homestead  exemption  as  such  is 
necessary,  the  law,  in  the  absence  of  any  proof,  presuming  the  accept- 
ance by  the  debtor  of  the  benefit  conferred  by  law  to  the  full  amount 
of  the  exemption.**  This  is  true  regardless  of  whether  there  is  a  pro- 
vision  in  the  statute  prescribing  the  manner  of  selecting  the  property 
to  be  held  as  exempt.**  The  rule  is  the  same  where  the  widow  or 
heirs  claim  the  benefit  of  the  exemption,  no  formal  selection  or  setting 
apart  being  necessary  when  the  property  is  of  less  value  than  the 

CaldweU,  71  Tex.  19,  8  S.  W.  922,  10  White,  172  Ala.  189,  56  So.  503,  Ann. 

A.  S.  R.  725.  Cas.  1913C  1278. 

Notes:  102  A.  S.  R.  389;  6  L.R.A.  13.  Pardee  v.  Lindley,  31  111.  174, 

817.                   •  83  Am.  Dee.  219;  Ketchin  v.  McCar- 

8.  Hall  V.  Marshall,  139  Mich.  123,  ley,  26  S.  C.  1, 11  S.  E.  1099,  4  A.  S. 
102  N.  W.  668,  111  A.  S.  R.  404.    As  R.  674. 

to  what  constitutes  occupancy  in  gen-  14.  Notes:  66  L.R.A.  49;  Ann.  Cas. 
eral,  see  infra,  par.  56  et  seq.  1913C  1281. 

9.  Burbank  v.  Kirby,  6  Idaho  210,       15.  Nance  v.  Nance,  84  Ala.  375,  4 
66  Pac.  295,  96  A.  S.  R.  260.  So.   699,  5  A.   S.   R.   378;   Stephen- 

10.  Wilson  V.  Cochran,  31  Tex.  677,  Putney  Shoe  Co.  v.  White,  172  Ala. 
98  Am.  Dec.  653.  89,  65  So.  503,  Ann.  Cas.  1913C  1278 

11.  Nickerson  v.  Crawford,  74  Minn,  and  note ;  Riggs  v.  Sterling,  60  Mich. 
366,  77  N.  W.  292,  73  A.  S.  R.  354.         643,  27  N.  W.  705,  1  A.  S.  R.  564. 

12.  Stephen-Putney     Shoe     Co.     ▼. 
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amount  allowed  by  the  statute.**  A  selection  is,  however,  necessary 
where  a  debtor  owns  property  in  excess  of  the  amount  allowed  by 
law  as  exempt.  In  the  absence  of  any  statute  prescribing  the  form  of 
the  homestead,  it  has  been  said  that  courts  ought  never  to  permit  a 
selection  manifestly  made  in. disregard  of  the  rights  of  others.  In 
accordance  with  this  principle  it  has  been  held  that  if  a  homestead 
is  laid  off  in  an  arbitrary,  capricious,  and  unreasonable  shape,  for 
the  purpose  of  injuring  the  creditors  of  the  claimant,  as  where  he 
so  selects  it  as  to  surround  the  lands  not  selected  and  cut  them  off 
from  access  to  the  street  and  render  them  comparatively  valueless, 
such  selection  may  be  set  aside,  and  the  claimant  given  leave  to 
make  another.*' 

55.  Declaration  under  Statutes. — ^Under  some  statutes,  use  at  the 
time  of  selection,  and  selection  by  the  making  and  recording  of  the 
proper  declaration,  are  both  essential  elements  in  the  creation  of  the 
homestead  character,**  the  requirement  of  a  declaration  being  made 
for  the  purpose  of  showing  the  world  that  the  occupants  claim  their 
homestead  exemption  rights  in  the  property.**  Since  a  homestead 
right  can  be  secured  only  by  a  substantial  compliance  with  the  pro- 
visions of  the  statute,*^  it  is  important  that  the  declaration  of  home- 
stead be  executed  and  filed  exactly  as  is  therein  provided.*  Ordi- 
narily, such  a  declaration  must  show  that  the  claimant  is  the  head 
of  a  family ;  and  in  general  the  right  of  a  claimant  to  select  a  home- 
stead and  to  impress  on  it  an  exemption  from  forced  sale  must  appear 
on  the  face  of  the  declaration,  and  its  omission,  it  has  been  held,  can- 
not be  supplied  by  extraneous  evidence.*  Thus,  a.  declaration  of 
homestead  made  by  a  wife,  which  fails  to  contain  a  statement  show- 
ing that  her  husband  has  not  made  such  declaration,  and  that  she 
therefore  makes  the  declaration  for  their  joint  benefit,  has  been  deemed 
ineffective  to  impress  the  land  with  the  incidents  of  a  homestead  so 
as  to  give  her  the  rights  of  survivorship.'  A  declaration  of  homestead 
possesses  none  of  the  essential  requisites  of  a  conveyance.  There  is 
neither  grantor,  nor  grantee,  nor  consideration  in  such  an  instru- 
ment; neither  is  there  a  transfer  of,  or  change  in,  the  title.*  More- 
over, the  declaration  provided  by  statute  does  not,  ex  proprio  vigore, 

16.  Note :  Ann.  Cas.  1913C  1283.  1.  Donaldson    v.    Winningham,    48 

17.  Sparks  v.  Day,  61  Ark.  570,  33  Wash.  374,  93  Pac.  534,  125  A.  S.  B. 
S.  W.  1073,  54  A.  S.  R.  279  and  note.  937. 

18.  Lubbock   ▼.    MoMann,    82    Cal.  2.  Cnnha  y.  Hnghes,  122  Cal.  Ill, 
226,  22  Pac.  1145,  16  A.  S.  R.  108.  54  Pac.  535,  68  A.  S.  R.  27  and  note; 

19.  Notes:   102   A.   S.   R.   389;   56  Reid  v.  Englehart-Davidson  Mercantile 
L.B.A.  48.  Co.,  126  Cal.  527,  58  Pac.  1063,  77  A. 

20.  Goodwin    v.    Colorado    Mortg.  S.  R.  206. 

Invest.  Co.,  110  U.  S.  1,  3  S.  Ct.  473,       3.  Cunha  v.  Hughes,  122  Cal.  Ill, 
28  U.  S.  (L.  ed.)  47;  Burbank  v,  Kir-  54  Pac.  535,  68  A.  S.  R.  27. 
by,  6  Idaho  210,  55  Pme.  295,  96  A.       4.  Burbank  v.  Eirby,  6  Idaho  210, 
8.  R.  260.  55  Pac.  295,  96  A.  S.  R.  260. 
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impress  on  the  land  the  quality  of  homestead,  and  it  cannot  serve  as 
a  substitute  for  use  and  occupation.^  Irrespective  of  a  declaration  to 
impress  the  homestead  exemption  on  property  it  is  necessary  first  of 
all  to  make  it  a  home.  The  law  does  not  exempt  future  homesteads  .♦ 
Nor  does  such  a  declaration  take  the  place  of  continuous  occupancy 
after  the  inception  of  the  homestead,  except  where  there  is  an  express 
statutory  provision  to  that  effect.'  A  homestead  declfiu'ation,  filed 
while  the  claimant  has  another  homestead  duly  selected,  and  never 
abandoned,  is  void.  The  fact  that  the  first  homestead  was  sold  under 
execution  and  surrendered  to  the  purchaser  is  immaterial,  because, 
such  sale  being  void,  the  homestead  right  is  in  no  way  affected 
thereby.®  But  a  homestead  declaration  is  not  made  void  by  the 
claimant's  statement  of  the  value  of  the  homestead  at  a  sum  greater 
than  that  which  the  statute  fixes  as  the  limit  of  the  claim  of  exemp- 
tion.'  Nor  is  it  necessary  that  lands  claimed  as  a  homestead  and 
described  in  the  homestead  declaration  be  inclosed.*®  It  has  been  held 
that  by  filing  a  declaration,  a  person  indicates  his  intention  to  make 
certain  land  his  homestead;  and  if  he  afterwards  acquires  an  out- 
standing title,  it  attaches  itself  to  the  homestead  already  acquired, 
and  fortifies  the  homestead  right.**  Where  the  law  is  silent  as  to 
the  time  when  a  selection  of  the  homestead  shall  be  made,  declares  no 
penalty  for  failing  to  select,  and  makes  no  reservation  in  favor  of 
liens  acquired  before  selection,  but  simply  says  that  when  selected 
it  shall  be  exempt  from  forced  sale,  it  has  been  held  that  after  the 
selection  is  made  and  filed  for  record,  no  levy  upon  or  sale  of  the 
homestead  property  can  be  legally  made,  except  for  those  classes  of 
debts  mentioned  in  the  constitution.** 

Possession,  Occupancy  and  Use 

56.  In  GencraL — Possession  is  unquestionably  essential  to  con- 
stitute a  homestead,  unless  the  statute  expressly  dispenses  with  it; 
and  80  there  cannot  be  a  homestead  in  a  mere  expectancy  or  remainder 
which  gives  no  present  right  of  cJccupancy.**  While  under  some 
statutes,  it  has  been  held  that  occupation  is  not  necessary  to  secure  a 

6.  Maloney  v.  Hefer,  75  Cal.  422, 17  Cal.  125,  45  Am.  Rep.  654;  Vincent 

Pac.  539,  7  A.  8.  K.  180;  Loewenthal  v.  Vineyard,  24  Mont  207,  61  Pac 

V.  Coonan,  136  Cal.  381,  67  Pac.  324,  131,  81  A.  S.  R.  423. 

1033,  68  Pac.  303,  87  A.  S.  R.  115.  10.  Payne   v.   Cummings,   146   Cal. 

6.  Note :  102  A.  S.  R.  389.  426,  80  Pac.  620,  106  A.  S.  R.  47. 

7.  Gregg  t.  Bostwick,  33  Cal.  220,  91  11.  Spencer  v.  Geissman,  37  Cal.  96, 
Am.  Dec.  637;  Rosholt  v.  Mehns,  3  N.  99  Am.  Dec.  248  and  note. 

D.  513, 57  N.  W.  783,  23  L.R.A.  239.  12.  Hawthorne  v.  Smith,  3  Nev.  182, 

8.  Waggle  v.  Worthy,  74  Cal.  266,  93  Am.  Dec.  397. 

16  Pac.  831,  5  A.  S.  R.  440.  13.  Note:  70  Am.  Deo.  347.    And 

9.  Ham   v.    Santa   Rosa   Bank,   62   see  supra,  par.  30,  33. 
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homestead  and  that  possession  only  will  be  sufficient,**  it  is  the  gen- 
eral rule  that  not  only  must  there  be  possession,  but  there  must  also  be 
occupancy  of  the  premises,  for  occupancy  is  of  the  very  essence  of  a 
homestead ;  "  and  merely  filing  a  declaration  of  homestead  as  required 
by  law  is  of  no  eflfect  if  the  land  is  not  occupied.**  Under  the  rule  re- 
quiring occupancy  of  the  homestead  by  the  head  of  a  family,  it  has 
been  held  that  a  single  man  who  sometimes  occupies  a  house  as  a 
sleeping  place,  having  no  servants  or  family,  and  who  afterwards  lets 
the  premises  to  another,  cannot  claim  them  as  his  homestead ;  *'  but 
the  fact  that  the  wife  has  not  lived  on  the  place  occupied  and  dedicated 
by  the  husband  as  a  homestead  cannot  render  it  less  the  homestead  of 
the  family,*®  and  a  man  residing  on  land  in  a  state  to  which  the  wife 
had  not  come,  may  nevertheless  acquire  a  homestead  right  therein.** 
While  actual  residence  is  generally  requisite  to  protect  a  homestead 
from  sale  under  execution,  it  is  not  essential  under  all  circumstances,*^ 
and  a  right  of  homestead  once  existing  is  not  conditioned  upon  con- 
tinued and  continuous  residence  upon  the  homestead  property.  Non- 
residence  does  not  carry  with  it  per  se  a  forfeiture  of  the  right, 
though  that  fact  may  be  "evidence"  of  an  intention  to  abandon, 
which,  when  coupled  with  others,  may  establish  it.  Each  case  on 
this  subject  must  be  determined  by  its  own  special  facts  and  circum- 
stances.*   Thus,  although  the  owner  is  not  in  actual  occupanpy  of  the 

14.  Note:  70  Am.  Dec.  348.  v.  Dempsey,  94  Miss.  406,  48  So.  901, 

15.  Turner  v.  Turner,  107  Ala.  465,  136  A.  S.  R.  584;  Bushnell  v.  Loomis, 
18  So.  210,  54  A.  S.  R.  110,  noting  an  234  Mo.  371, 137  S.  W.  257,  36  L.R.A. 
exception  to  the  rule  under  the  code  in  (N.S.)  1029;  Weaver  v.  Nugent,  72 
the  single  case  of  the  filing  of  a  decla-  Tex.  272^  10  S.  W.  458,  13  A.  S.  R. 
ration  of  claim  to  a  homestead  ex-  792;  McElroy  v.  Bixby,  36  Vt.  254, 
emption  in  the  office  of  the  probate  84  Am.  Dec.  684. 

judge,    upon    leaving    the    homestead       Notes:  70  Am.  Dec.  347;  6  L.R.A. 
temporarily,  or  a  leasing  of  the  same.   814  et  seq.;  Ann.  Cas.  1913B  1151. 
Maloney  v.  Hef  er,  75  Cal.  422, 14  Pac.       16.  Note :    70   Am.   Dec.   347,   348 
539,  7  A.  S.  R.  180;  Lubbock  v.  Mc-  And  see  supra,  par.  55. 
Slann,  82  Cal.  226,  22  Pac.  1145,  l6       17.  Note:  70  Am.  Dec.  348,  349. 
A.  S.  R.  108;  Oliver  v.  Snowden,  18       18.  Note:  9  A.  S.  R.  209. 
Fla.  823,  43  Am.  Rep.  338 ;  Cabeen  v.       19.  Note :  96  Am.  Dec.  412  et  seq. 
MuUigan,   37   111.   230,   87   Am.   Dec.       20.  Cabeen  v.  MuUigan,  37  111.  230, 
247;  Charless  v.  Lamberson,  1  la.  435,  87  Am.  Dec.  247;  Bunker  v.  Coons,  21 
63  Am.  Dec.  457;   Stuart  First  Nat.   Utah  164,  60  Pac.  549,  81  A.  S.  R. 
Bank  v.  Hollinsworth,  78  la.  575,  43   680  and  note. 
N.   W.   536,  6   L.R.A.   92;   Jones   v.       Note:  70  Am.  Dec.  349. 
Crawford,  119  Ky.  554,  84  S.  W.  568,       See  infra,  par.  57,  as  to  when  an 
115  A.  S.  R.  273,  68  L.R.A.  299 ;  Ware  intention  in  good  faith  to  occupy  may 
y.  Hall,  138  Mich.  70,  101  N.  W.  47,   be   a   sufficient   compliance   with    tlw 
110  A.  S.  R.  301  and  note,  67  L.R.A.  law's  requirements  as  to  occupancy. 
313;  Folsom  v.  Carli,  5  Minn.  333,  80       1.  Lyons  v.  Audry,  106  La.  356,  31 
Am.  Dec.  429;  Tillotson  v.  Millard,  7    So.  38,  87  A.  S.  R.  299,  65  L.R.A.  724. 
Minn.  513,  82  Am.  Dec.  112;  Bennett 
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homestead,  yet,  if  his  absence  therefrom  is  only  temporary,  it  is  still 
an  occupancy.' 

57.  Intention;  ConstructlYe  Occupancy. — ^While  the  character  of 
any  property  as  homestead  depends  on  intention,*  and  all  other 
things  combined  cannot  give  to  property  such  character  without  the 
intention  to  dedicate  it  to  the  uses  of  a  home,^  it  is  well  settled  that 
intention  alone  cannot  give  a  homestead  right,'  and  some  authorities 
go  to  the  extent  of  holding  that  a  mere  intention  to  occupy,  though 
subsequently  carried  out  is  not  sufficient.*  The  rule  in  many  juris- 
dictions, however,  is  not  so  technical  and  turns  rather  on  the  spirit 
of  the  law  than  on  literal  constructions,  and  is  to  the  effect  that  there 
must  be  an  occupancy  in  fact,  or  a  clearly  defined  intention  of  present 
residence  and  actual  occupation,  delayed  only  by  the  time  necessary 
to  effect  removal,  or  to  c(Mnplete  needed  rq)airs,  or  a  dwelling  house 
in  process  of  construction;  that  an  undefined,  floating  intention  to 
build  or  occupy  at  some  future  time  is  not  enough,  and  that  this 
intention  must  not  be  a  secret,  uncommunicated  purpose,  but  must 
be  shown  by  acts  of  preparation  of  visible  character,  or  by  something 
equivalent  to  this.'  The  rule  that  conforms  most  nearly  to  the  spirit 
of  the  homestead  laws  is  that  a  bona  fide  intent  to  occupy  premises  as 
a  homestead,  even  though  not  immediately  consummated,  will  be 
sufficient,  if  followed  by  acts  of  preparation  for  use,  and  subsequent 
early  use.*  Thus  it  has  been  held  that  homestead  rights  attach  to  a 
lot  which  has  been  piurchas^d  for  a  homestead,  and  which  the  pur- 
chaser intends  to  use  as  such,  though  he  has  not  yet  occupied  it^  and 
il  is  not  fit  for  such  occupancy  until  he  can  have  a  residence  built 
thereon,  if  he  is  proceeding  in  good  faith  to  secure  the  erection  of 

2.  Gray  v.  Patterson,  65  Ark.  373,  note;  Mann  r.  Conington^  93  la.  108, 

46  S.  W.  730,  1119,  67  A.  S.  R.  937;  61  N.  W.  409,  57  A.  S.  R.  256. 

Fogg  V.  Fogg,  40  N.  H.  282,  77  Am.  7.  Note:  70  Am.  Dec  347. 

Dec.  715.     See  infra,  par.  109,  110.  8.  GiU  v.  Gill,  69  Ark.  596,  65  S. 

8.  Stanton  v.  Hitehcock,  64  Mich.  W.  112,  86  A.  S.  R.  213,  55  KR.A. 

316,  31  N.  W.  395,  8  A.  S.  R.  821;  191  and  note;  Wike  v.  Gamer,  179 

Chitty  V.  Chitty,  118  N.  C.  647,  24  111.  257,  53  N.  E.  613,  70  A.  S.  R.  102; 

S.  E.  617,  32  L.R.A.  394;  Jensen  v.  Fogg  v.  Fogg,  40  N.  H.  282,  77  Am. 

Griffin,  32  S.  D.  613,  144  N.  W.  119,  Dec.  715;  Jensen  v.  Griffin,  32  S.  D. 

50  L.R.A.(N.S.)  1128  and  note.  613,  144  N.  W.  119,  50  LJEl.A.(N.S.) 

4.  Cameron  v.  Gebhard,  85  Tex.  1128;  Franklin  v.  Coffee,  18  Tex.  413, 
610,  22  S.  W.  1033,  34  A.  S.  R.  832.  70  Am.  Dec.  292;   Cameron  v.  Gab- 

5.  Cameron  v.  Gebhard,  85  Tex.  610,  hard,  86  Tex.  610,  22  S.  W.  1033,  34 
22  S.  W.  1033,  34  A.  S.  R.  832;  A.  S.  R.  832  and  note;  Woodbury  v. 
O'Brien  v.  Woeltz,  94  Tex.  148,  68  Warren,  67  Vt.  251,  31  Atl.  295,  48 
S.  W.  943,  59  S.  W.  535,  86  A.  S.  R.  A.  S.  R.  815  and  note;  Shaw  ▼.  Kirby, 
829  and  note.  93  Wis.  379,  67  N.  W.  700,  67  A.  S. 

6.  Charles  v.  Lamberson,  1  la.  435,  R.  927. 

63  Am.  Dec.  457  and  note;  Christy  v.      Notes:  70  Am.  Dec.  348;  70  A.  S. 
Dyer,  14  la.  438,  81  Am.  Dec.  493  and   R.  107. 
R.  C.  L.  Vol.  XIII.— 38.      593 


§  58  HOMESTEAD  13  R.  C.  h. 

such  residence  for  the  purpose  of  using  it  as  his  home,*  or  if  he  in- 
closes it  and  uses  and  occupies  it  with  the  constant  purpose  of  making 
it  his  home,  and  uses  the  proceeds  thereof^  and  such  means  as  he  can 
procure,  within  a  reasonable  time,  to  erect  a  hduse  thereon  for  his 
family,*^  or  if  the  land,  pursuant  to  a  bona  fide  intention  to  build 
a  home,  is  inclosed  and  improved,**  or  otherwise  prepared  and  fitted 
for  occupancy  as  such  within  a  reasonable  time.**  Of  course,  where 
property  has  been  for  some  time  in  a  condition  for  occupancy,  its 
character  cannot  be  changed  by  saying  that  it  was  intended  at  some 
future  time  to  occupy  it  as  a  home.*'  Nor,  while  occupying  a  piece 
of  property  as  his  homestead,  can  one  by  intention  to  use  it  in  the 
future,  establish  a  homestead  right  in  another  place.**  Even  in  the 
jurisdictions  where  the  rule  obtains  that  a  mere  intention  to  occupy 
property  as  a  home  does  not  give  to  it  the  character  of  a  homestead 
before  it  is  actually  occupied  for  that  purpose,  it  is  held  that  such 
rule  is  not  of  universal  application  to  new  homesteads  acquired  in 
exchange  for  old  ones  and  it  has  been  decided  that  the  length  of  time 
intervening  between  the  sale  of  the  old  and  the  acquiring  of  the 
new  is  not  essentially  a  controlling  circumstance  and  that  a  consider- 
able lapse  of  time  may  not  be  inconsistent  with  an  honest  intention 
to  change  the  homestead.**  According  to  some  authorities  the  word 
"occupied,"  does  not  always  require  an  actual  occupancy,  but  may 
sometimes  permit  a  constructive  occupancy.**  Thus  it  has  been  held 
that  temporary  possession  by  a  tenant  whose  rights  and  use  are  not 
inconsistent  with  the  homestead  rights  of  the  owner  does  not  deprive 
the  premises  of  their  homestead  character,  and  that  if  a  person  pur- 
chases land,  intending  to  occupy  it  as  a  homestead,  and  in  good  faith 
moves  thereon  and  begins  the  erection  of  a  dwelling  house  one  day 
before  a  judgment  under  which  a  lien  is  claimed  is  filed,  such  prop- 
erty is  exempt  as  a  homestead,  although  occupied  by  a  tenant  for 
several  months  thereafter.*' 

58.  Nature  of  Use  as  Determining  Right  to  Exemption  Generally. — 
A  homestead,  in  the  common  acceptation  of  the  term,  is  the  residence 
of  the  family;  the  place  where  the  home  is;  and  it  would  seem  un- 
reasonable, that  premises  should  be  regarded  as  a  homestead,  unless 

9.  Cameron  v.  Gebhard,  85  Tex.  610,  14.  O'Brien  v.  Woeltz,  94  Tex.  148, 
22  S.  W.  1033,  34  A.  S.  R.  832.  and  58  S.  W.  943,  59  S.  W.  535,  86  A.  S. 
note.  R.  829  and  note. 

10.  DevUle  v.  Widoe,  64  Mich.  593,       Note:  50  L.R.A.(N.S.)  1128. 

31  N.  W.  533,  8  A.  S.  R.  852.  15.  Mann  v.  Corrington,  93  la.  108, 

11.  Reske  v.  Reske,  51  Mich.  541,  61  N.  W.  409,  57  A.  S.  R.  256. 

16  N.  W.  895,  47  Am.  Rep.  594.  16.  Ashton  v.  Ingle,  20  Kan.  670,  27 

12.  Shaw  V.  Kirby,  93  Wis.  379,  67   Am.  Rep.  197. 

N.  W.  700,  57  A.  S.  R.  927  and  note.  Note :  20  Ann.  Cas.  832. 

13.  Evans  v.  Cahnan,  92  Mich.  427,  17.  Upton  v.  Coxen,  60  Kan.  1,  55 
52  N.  W.  787,  31  A.  S.  R.  606.  Pac.  284,  72  A.  S.  R.  341. 
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devoted  principally  to  such  residence  and  home.**  It  is  accordingly 
the  well-  established  general  rule  that  the  occupation  necessary  to 
confer  the  character  of  a  homestead  upon  premises,  and  to  entitle 
them  to  the  protection  of  the  homestead  laws,  is  occupation  as  a  home, 
residence,  or  dwelling  place  of  the  debtor  and  his  family.*^  The  word 
"residence,"  like  the  word  "homestead,**  is,  however,  not  confined 
merely  to  the  dwelling  house,  but  it  may  also  include*  every  thing 
connected  therewith  used  to  make  the  home  more  comfortable  and 
enjoyable.*®  The  actual  use^  of  a  lot  of  ground  for  the  convenience 
of  the  family  is  regarded  as  the  most  satisfactory  evidence  of  an 
intention  to  make  it  a  part  of  the  homestead,*  but  it  has  been  held 
that  if  property  is  used  as  a  home  or  a  part  thereof,  it  is  immaterial 
whether  it  is  farmed,  grazed  or  devoted  to  any  agricultural  use  what- 
ever. The  land  may  be  used  solely  for  living  on  without  being  devoted 
to  any  other  use,  and  still  be  a  homestead.  And  so,  where  a  tract  of 
land  consisting  of  a  pre-emption  and  a  desert  claim  is  included  in  a 
homestead  declaration,  it  is  not  necessary  to  show  that  the  whole  was 
devoted  to  any  particular  or  profitable  use  by  the  claimant,  or  that 
he  devoted  it  to  any  use  whatever,  other  than  as  a  part  of  his  home 
place  or  home.* 

59.  Use  for  Business  Purposes. — It  is  generally  held  that  occupa- 
tion of  premises  for  business  purposes  is  not  such  occupation  as  to 
impress  them  with  the  character  of  a  homestead,'  but  where  part  of  a 
building  occupied  previously  as  the  owner's  dwelling  place  is  used 
also  for  business  purposes  the  authorities  are  in  conflict.*  The  pre- 
vailing doctrine  is,  however,  that,  if  a  building  is  the  actual  bona  fide 
residence  of  a  party,  he  may  legally  select  it  and  the  land  on  'which 
it  is  situated  as  a  homestead,  even  though,  incidentally,  a  part  thereof, 

18.  Ackley  v.  Chamberlain,  16  Cal.  185,  27  S.  W.  57,  25  L.R.A.  155. 
181,  76  Am.  Dec.  516.  Notes:    6   L.B.A.    819;   41   L.R.A. 

19.  Turner  v.  Turner,  107  Ala.  465,    (N.S.)  89. 

18  So.  210,  54  A.  S.  R.  110;  Walters  And  see  supra,  par.  38,  39,  40. 
V.  People,  18  111.  194,  65  Am.  Dec.  2.  Payne  v.  Cummings,  146  CaL  426, 
730;  Ashton  v.  Ingle,  20  Kan.  670,  27  80  Pac.  620, 106  A.  S.  B.  47. 
Am.  Rep.  197;  Tromsdahl  v.  Nass,  27  3.  Pryor  v.  Stone,  19  Tex.  371,  70 
N.  D.  441,  146  N.  W.  719,  52  L.R.A.  Am.  Dec.  341:  Stanley  v.  Greenwood, 
(N.S.)  746;  Wilson  v.  Cochran,  31  24  Tex.  224,  76  Am.  Dec.  106,  holding, 
Tex.  677,  98  Am.  Dec.  553.  however,  that  the  homestead  may  in- 

Notes:  70  Am.  Dec.  318;  20  Ann.  elude  an  office  or  shop  in  which  the 
Cas.  832.  head  of  a  family  pursues  his  business, 

20.  Aditon  V.  Ingle,  20  Kan.  670,  though  it  may  be  on  a  lot  not  con- 
27  Am.  Rep.  197.  tiguous  to  the  family  residence,  if  the 

Note:  70  Am.  Dec.  348.  entire  value  does  not  exceed  the  statu- 

And  see  supra,  par.  2,  38.  tory  limit. 

1.  Gregg  v.  Bostwick,  33  Cal.  220,  Note:  70  Am.  Dec.  349. 

91  Am.  Dec.  637  and  note;  Franklin  v.  See  infra,  par.  60,  as  to  occupaae; 

Coffee,  18  Tex.  413,  70  Am.  Dec.  292  for  hotel  purposes. 

and  note ;  Forsgard  v.  Ford,  87  Tex.  4.  Note :  70  Am.  Dec.  349. 
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no  matter  how  large,  may  be  used  by  him  for  other  purposes  than 
those  of  family  residence,'  and  the  fact  that  a  homesteader  uses  for 
carrying  on  business  one  or  more  rooms  or  stories,  or  additions  to  a 
house,  or  upon  a  lot  occupied  as  a  residence,  will  not  deprive  it  of  its 
character  as  a  homestead.*  In  some  jurisdictions,  however,  it  is  held 
that  "house"  in  the  homestead  statute  includes  only  so  much  of  the 
building  as  is  used  as  a  home,  and  not  stores,  shops,  or  rooms  in  the 
same  building  not  so  used,'  and  that  where  some  stories  of  a  building 
are  used  by  the  owner  and  his  family  as  a  dwelling,  and  other  stories 
are  used  for  business  purposes  or  are  rented  to  others,  the  portions 
of  the  building  occupied  by  the  claimant  as  his  residence  are  alone 
exempt,  and  that  the  other  portions  are  liable  to  sale  upon  execu- 
tion •  The  whole  of  a  building  will,  however,  be  presumed  to  be  a 
part  of  the  homestead  when  the  homesteader  uses  it  as  a  home,  and 
this  presumption  prevails  until  it  is  shown  by  the  party  adversely 
interested  that  some  specific  portion  is  not  of  the  homestead  char- 
acter, and  therefore  not  exempt.* 

60.  Use  for  Hotel  Purposes. — ^It  has  been  held  that  where  the  use 
of  the  building  as  a  hotel,  boarding  or  lodging  house,  is  only  incidental 
or  secondary  to  its  habitation  as  a  dwelling,  the  whole  may  be  claimed 
as  a  homestead.*^  So,  where  a  building  designed  for  a  dwelling  house 
and  occupied  by  the  owner  and  his  family  was  subsequently  devoted 
by  him  to  hotel  purposes,  it  has  been  declared  that  the  building  did 
not  lose  its  homestead  cliaracter  at  least  if  the  extent  of  the  hotel 
business  did  not  interfere  with  the  general  character  of  the  building 
as  a  dwelling  house.^^     But  where  the  residence  feature  is  only 

6.  In  re  Levy,  141  Cal.  646,  75  Pac.  whether  such  portion  is  to  be  severed 

301,  99  A.  S.  R.  92;  McKay  v.  Ges-  from  other  portions  by  perpendicular 

fbrd,  163  Cal.  243, 124  Pac.  1016,  Ann.  or  horizontal  lines. 

Cas.    1913E    1253,    41    L.R.A.(N.S.)  Notes:  87  Am.  Dec.  280;  102  A.  S. 

303.  R.  398. 

Note :  12  L.R. A.  477.  9.  Rhodes  v.  McCoTmick,  4  la.  368, 

6.  Gregg  v.  Bostwiek,  33  Cal.  220,  68  Am.  Dec.  663;  Cass  County  Bank 
91  Am.  Dec.  637;  Hogan  v.  Manners,  v.  Weber,  83  la.  63,  48  N.  W.  1067, 
23  Kan.  551,  33  Am.  Rep.  199;  King  32  A.  S.  B.  288,  12  L.R.A.  477. 

V.  Welbom,  83  Mich.  195,  47  N.  W.  10.  Ackley  v.  Chamberlain,  16  Cal. 

106,  9  L.R. A.  803;  Phelps  v.  Rooney,  181,  76  Am.  Dec.  516;  McKay  v.  Ges- 

9  Wis.  70,  76  Am.  Dec.  244.  ford,   163   Cal.    243,   124   Pac.   1016, 

Notes:  70  Am.  Dec.  349;  87  Am.  Ann.  Cas.  1913E  1253  and  note,  14 

Dec.  280;  6  L.R.A.  816.  L.R.A.(N.S.)  303;  Cass  Count\  Bank 

7.  Rhodes  v.  McCormick,  4  la.  368,  v.  Weber,  83  la.  63,  48  N.  W.  1067,  32 
68  Am.  Dec.  663  and  note.  A.  S.  R.  288  and  note,  12  L.R.A.  477. 

8.  Rhodes  v.  McCormick,  4  la.  368,  Notes :  70  Am.  Dec.  350 ;  41  Lit. A. 
68  Am.  Dee.  663  and  note;  Casselman  (N.S.)  304. 

V.  Packard,  16  Wis.  114,  82  Am.  Dec.       11.  Ackley  y.  Chamberlain,  16  OaL 
710,  to  the  effect  that  the  homestead   181,  76  Am.  Dec.  616. 
exemption  extends  only  to  the  portion       Note:  41  L.R.A.(N.S.)  dOi. 
of  property  oceupied  as  a  homestead, 
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auxiliary  to  the  business  use, — as  where  the  primary  and  chief  use 
of  the  building  is  for  the  accommodation  of  the  public, — ^it  has  been 
held  by  numerous  authorities  that  the  building  is  not  a  homestead, 
even  though  the  o<^cupant  have  no  other  home;**  some  courts  have, 
however,  dissented  from  this  latter  view,  and  hold  that  a  house  and 
lot  may  be  claimed  by  a  person  as  a  homestead  if  he  resides  therein 
and  owns  no  other  property,  in  compliance  with  the  requirements 
of  the  statute  providing  for  homestead  exemptions,  although  he  occu- 
pies the  property  for  the  sole  business  of  conducting  a  hotel  on  the 
ground  that  any  other  construction  of  the  homestead  statute  would 
be  to  deprive  hotel  keepers  of  the  benefits  thereof.^*  Where  the  only 
limitations  prescribed  by  the  statutes  to  the  acquisition  of  homestead 
rights  are  residence  and  value,  it  has  been  held  that  the  fact  that  the 
homestead  is  occupied  in  whole  or  in  part  as  a  hotel  does  not  deprive 
it  of  the  benefits  or  immunities  prescribed  by  the  statutes,  so  long  as 
it  is  used  and  occupied  by  the  owner  as  a  home  and  residence  for 
himself  and  family,  and  is  within  the  limitations  of  the  statute  as 
to  value.** 

61.  Lease  of  Part  of  Premises  as  Affecting  Homestead  Exemption. — 
According  to  many  authorities  the  leasing  of  a  part  of  a  homestead 
does  not  constitute  an  abandonment  of  the  homestead  rights  as  to 
that  part  where  the  leasing  is  not  intended  as  an  abandonment  and 
the  purpose  for  which  it  is  leased  is  not  inconsistent  with  the  assertion 
of  the  right  of  homestead  therein.**  This  rule  has  been  applied  to 
the  lease  of  a  part  of  farming  lands,  and  it  has  been  held  that  where 
a  portion  of  such  lands  have  been  leased  for  the  purposes  for  which 
they  are  adapted  and  the  owner  continues  to  occupy  a  portion  of  the 
farm,  such  leasing  will  not  aCFect  the  homestead  exemption.**  So 
also,  in  some  jurisdictions  it  has  been  held  that  the  leasing  of  a 
portion  of  a  building  which  comprises  a  part  of  a  homestead  does 
not  constitute  an  abandonment  of  the  homestead  rights  in  such 

12.  Turner  v.  Turner,  107  Ala.  465,  Cas.  1913E  1253. 
18  So.  210,  54  A.  S.  R.  110;  McDowell       14.  Eaesel  v.  Clements,  6  Idaho  444, 
V.  His  Creditors,  103  Cal.  264,  35  Pac  56  Pac.  84,  96  A.  S.  R.  278. 
1031,  37  Pac.  203,  42  A.  S.  R.  114  and       Note:  41  L.R.A.(N.S.)  304. 
note;    Beronio    v.    Ventura    County       15.  Mouriquand  v.   Hart;  22  Kan. 
Lumber  Co.,  129  Cal.  232,  61  Pae.  958,  394,  31  Am.  Rep.  200;  Upton  v.  Coxen, 
79  A.  S.  R.  US.  60  Kan.  1,  55  Pac.  284,  72  A.  S.  R, 

Notes :  70  Am.  Dec.  350 ;  76  Am.  341 :  Green  v.  Richardson,  122  La.  361, 
Dec.  518;  41  L.R.A.(N.S.)  304;  Ann.  47  So.  682,  16  Ann.  Cas.  1037  and 
Cas.  1913E  1253.  note. 

18.  King  V.  Welbom,  83  Mich.  195,       Note:  16  Ann.  Cas.  1039. 
47  N.  W.  106,  9  L.R. A.  803 ;  De  Ford       16.  Green    v.   Richardson,   122   La. 
V.  Painter,  3  Okla.  80,  41  Pac.  96,  30  361,  47  So.  682,  16  Ann.  Cas.  1037 
L.R.A.  722.  and  note. 

Notes:  41  L.R.A.(N.S.)   304;  Ann.       Note:  16  Ann.  Cas.  1039. 
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building  in  whole  or  in  part.*'  But  in  those  states  where  the  home- 
stead is  held  to  include  only  so  much  of  a  building  as  is  used  as  a 
.  home  it  has  been  held  that  if  the  owner  of  a  building  in  which  he 
resides  leases  a  part  .thereof  for  another  purpose,  the  part  thus  leased 
is  not  exempt  as  a  homestead  and  may  be  sold  under  an  execution.** 
Where,  however,  the  purpose  for  which  lands  are  leased  or  the  circum- 
stances of  the  leasing  show  that  there  is  an  intention  to  devote  the 
part  leased  permanently  for  a  purpose  other  than  occupation  as  a 
homestead,  it  is  well  settled  that  the  right  of  exemption  does  not 
attach  to  the  lands  thus  leased.  This  rule  has  been  applied  where 
the  owner  of  two  or  more  houses  on  a  tract  of  land  claimed  as  a  home- 
stead resides  in  one  house,  and  leases  the  other  houses  to  tenants,  and 
it  is  accordingly  held  that  the  houses  thus  leased  are  not  exempt  as  a 
part  of  the  debtor's  homestead.**  The  rule  has  also  been  applied 
where  the  owner  of  two  or  more  buildings  on  premises  claimed  as  a 
homestead  resides  in  one,  and  leases  the  others  for  business  purposes, 
and  it  is  held  that  the  buildings  so  leased  are  not  exempt  as  a  part 
of  the  homestead.*^  It  has  been  decided  in  a  number  of  instances 
that  in  the  case  of  a  double  house  on  a  city  lot  intended  for  two 
families  one  part  of  which  was  leased  to  a  tenant  and  the  other 
occupied  by  the  owner,  the  latter  could  not  claim  as  a  homestead 
that  portion  of  the  building  not  occupied  by  him.*  So  also  it  has 
been  held  that  a  homestead  in  a  Sat  or  apartment  house  is  confined 
to  the  flat  or  apartment  occupied  as  a  residence,  provided  its  value  is 
equal  to  the  homestead  exemption,  and  that  if  a  householder  occupies 
a  flat  in  a  flat-building  or  an  apartment  in  an  apartment  house  as 
his  homestead,  his  residence  is  as  much  disconnected  from  the  other 
flats  or  apartments  located  in  the  same  building  as  though  the  portion 
thereof  occupied  by  him  were  located  upon  a  different  lot  or  under 

17.  In   re  Levy,  141   Cal.   646,   75   tween  such  cases  and  the  case  of  a 
Pac.  301,  99  A.  S.  R.  92;  De  Ford  v.   sinpfle  building). 

Painter,  3  Okla.  80,  41  Pac.  96,  30  Notes:  70  Am.  Dec.  351;  16  Ann. 

L.R.A.  722;  Phelp  v.  Rooney,  9  Wis.  Cas.  1039. 

70,  76  Am.  Dec.  244.  20.  Casselman  v.  Packard,  16  Wis, 

Note:  16  Ann.  Cas.  1039.  114,  82  Am.  Dec.  710.    And  see  De 

18.  Rhodes  v.  McCormick,  4  la.  368,  Ford  v.  Painter,  3  Okla.  80,  41  Pac 
68  Am.  Dec.  663.  96,  30  L.R.A.  722  (distinguishing  be- 

Note:  16  Ann.  Cas.  1039.  tween  snch  leases  and  the  rental  of  a 

And  see  supra,  par.  59.  portion  of  the  building  actually  occu- 

19.  Maloney  v.  Hefer,  75  Cal.  422,   pied  as  a  homestead). 

17  Pac.  539,  7  A.  S.  R.  180;  In  re  Note:  16  Ann.  Cas.  1039. 

Liggett,  117  Cal.  352,  49  Pac.  211,  59  1.  Potter  v.  Clapp,  203  111.  692,  68 

A.  S.  R.  190;  Kurz  v.  Brusch,  13  la.  N.  E.  81,  96  A,  S.  R.  322  and  note 

371,  81  Am.  Dec.  435;  Ashton  v.  Ingle,  (stating  this  to  be  the  ease  in  Cali- 

20  Kan.  670,  27  Am.  Rep.  197.     And  f ornia,  Iowa  and  Michigan ) . 

see  In  re  Levy,  141  Cal.  646,  75  Pac.  Notes :  70  Am.  Dec.  350 ;  12  L.R.A.    . 

301,  99  A.  S.  R.  92  (distinguishing  be-  479;  16  Ann.  Cas.  1039. 
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a  dififerent  roof.*  On  the  other  hand,  there  is  authority  to  the  effect 
that  the  fact  that  premises  claimed  as  a  homestead  consist  of  a  lot 
and  a  btdlding  thereon  divided  into  three  flats,  each  intended  to  be 
used,  and  used,  by  a  separate  family,  does  not  prevent  the  whole 
from  being  selected  or  set  apart  as  a  homestead,  where  the  owner 
himself  occupied  one  of  such  flats  as  a  home.* 

V.  Debts,  Liens  and  Chargbs 

In  Oeneral 

62.  Scope  and  Effect  of  Exemption  Laws  Generally. — ^As  already 
seen,  though  the  contrary  view  once  obtained  it  is  now  well  settled 
that  state  laws  or  constitutions  creating  homestead  exemptions  or 
enlarging  or  diminishing  such  exemptions  previously  existing  are 
unconstitutional  in  so  far  as  they  apply  to  liabilities  created  before 
their  passage.  There  can  be  no  question,  however,  as  to  the  validity 
of  statutes  exempting  homesteads  from  the  payment  of  debts  con- 
tracted by  the  owner  while  the  homestead  is  occupied  as  such,*  and, 
generally  speaking,  the  homestead  is  exempt  from  liability  for  all 
debts  and  liabilities  of  the  husband  and  wife  incurred  after  the 
inception  and  during  the  continuance  of  such  homestead.*  The  right 
of  tiie  owner  to  have  his  homestead  exempt  from  liability  in  any 
form  for  his  debts  is  superior  to  the  equity  of  a  creditor  to  have  it 
applied  to  the  payment  of  his  debt.®  From  this  it  follows  that  simple 
nioney  judgment  creditors  and  those  claiming  under  them  have  no 
right  to  complain  of  the  cgnveyance  of  his  homestead  by  their  debtor ;  ^ 
and  the  same  rule  is  applied  even  though  the  transfer  is  alleged  to 
be  fraudulent.*  But  while  the  homestead  is  exempt  from  execution 
for  ordinary  debts,  yet  it  is  made  chargeable  for  debts  in  some  cases 
by  operation  of  law,®  or  where  such  debts  are  voluntarily  made  a 
charge  against  the  homestead  by  those  interested  in  its  preservation.^^ 
The  debts  against  which  a  homestead  is  protected  are  usually  ordinary 
debts,  as  distinguished  from  those  which  constitute  a  lien  on  tl>e 

2.  Potter  V.  Clapp,  203  111.  592,  68  ly,  88  N.  C.  227,  43  Am.  Rep.  743 ; 
N.  E.  81,  96  A.  S.  R.  322  and  note.       Fiedler  v.  Howard,  99  Wis.  388,  75  N. 

3.  In  re  Levy,  141  Cal.  646,  75  Pac.   W.  163,  67  A.  S.  R.  865. 

301,  99  A.  S.  R.  92.  6.  Clancey  v.  Alme,  98  Wis.  229,  73 

4.  See  supra,  par.  9.  N.  W.  1014,  67  A.  S.  R.  802. 

5.  Dickson  v.  Chom,  6  la.  19,  71  7.  Hodf^es  v.  Winston,  95  Ala.  514, 
Am.  Dec.  382;  Knight  v.  Whitman,  6  11  So.  200,  36  A.  S.  R.  241  and  note. 
Bush.  (Ky.)  51,  99  Am.  Dec.  652  and  8.  See  infra,  par.  118. 

note,  to  the  effect,  however,  Broyles  v.       9.  Bishop  v.  Hubbard,  23  Cal.  614, 

Cox,  153  Mo.  242,  54  S.  W.  488,  77  83  Am.  Dec.  132.    And  see  infra,  par. 

A.    S.   R.  714  and  note;   Valparaiso  65-76. 

State  Bank  v.  Schwartz,  92  Neb.  575,       10.  See  infra,  par.  102  et  seq.,  as 

138  N.  W.  757,  Ann.  Cas.  1914B  935,  to  mortgages. 

42  L.R.A.(N.S.)  1213;  Fraley  v.  Kel- 
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property,**  and  it  is  generally  held  that  homestead  property  is  sub- 
ject to  liens  established  before  the  creation  of  the  homestead  right, 
on  the  principle  that  such  rights  are  vested  and  cannot,  therefore,  be 
impaired.*' 

63.  Operation  and  Effect  of  Exemption  from  ^Toreed  Sale." — The 
exemption  of  homesteads  from  forced  sale  applies,  under  the  statutes, 
not  only  to  formal  and  technical  process,  but  to  any  judicial  pro- 
ceedings, at  law  or  in  equity,  which  seek  the  appropriation  of  the 
property  to  the  payment  of  debts.**  And  so  homesteads  are  not 
subject  to  forced  sale  on  execution  or  attachment,**  or  on  any  other 
final  process  of  the  court.**  In  a  word  it  extends  to  any  species  of 
compulsory  disposition  of  the  homestead,  whether  denominated  a 
sale  or  otherwise.*'  The  right  thus  protected  is  ordinarily  the  entire 
estate,  and  not  of  a  mere  life  interest,  or  a  mere  conditional  right  of 
occupancy;  for  it  is  the  tenement  itself,  and  not  the  title  or  estate 
in  it  that  is  exempt.*'  Accordingly,  while  property  is  a  homestead, 
there  is  no  interest  therein  which  can  be  taken  and  sold  under  execu- 
tion against  the  owner ;  **  hence  it  is  that  a  debtor*s  equity  of  redemp- 
tion, or  any  other  interest  in  the  homestead,  cannot  lawfully  be  sold 
on  execution,  if  the  homestead  does  not  exceed  the  statutory  exemption 
in  value;  and  if  it  exceeds  that  sum,  the  officer  about  to  levy  must, 
upon  due  application,  set  out  the  homestead  before  he  can  make  sale 
of  any  interest  therein,  and  then  can  proceed  only  against  the  sur- 
plus.** Furthermore,  the  homestead  right  of  exemption  from  forced 
sale  does  not  depend  upon  the  character  of  the  title  held  by  the  party 
claiming  it.  Whatever  title  he  may  have  is  protected.*®  It  is  only 
after  the  expiration  of  the  homestead  right,  it  not  having  been  dis- 
posed of  by  the  owner  of  the  fee  during  his  or  her  lifetime,  that  it, 
like  any  other  real  property  that  he  may  then  own,  becomes  subject 

U.  Note:  56  L.R.A.  67.  318,  26  U.  S.  (L.  ed.)  180;  Ex  parte 

12.  See  infra,  par.  64,  75,  76.  Silvia,  123  Cal.  293,  55  Pac.  988,  69 

13.  Note:  6  L.R.A.  814.  A.  S.  R.  58;  Moran  v.  Clark,  30  W. 

14.  Hardy  v.  Gunn,  122  Ala.  666,  Va.  368,  4  S.  E.  303,  8  A.  S.  R.  66. 
25  So.  621,  45  L.R.A.  804;  Keyes  v.       17.  Tucker  v.  Kenniston,  47  N.  H. 
Cyrus,  100  Cal.  322,  34  Pac.  722,  38  267,  93  Am.  Dec.  426. 

A.  S.  R.  296 ;  Bank  of  Versailles  v.  18.  Burkhardt  v.  Walker,  132  Mich. 
Outhrey,  127  Mo.  189,  29  S.  W.  1004,  93,  92  N.  W.  778, 102  A.  S.  R.  386. 
48  A.  S.  R.  621;  Kessner  v.  Phillips,  19.  Tucker  v.  Kenniston,  47  N.  H. 
189  Mo.  515,  88  S.  W.  66, 107  A.  S.  R,  267,  93  Am.  Dec.  425  (holding,  also, 
368,  3  Ann.  Cas.  1005;  Giles  v.  Mil-  that  equity  will  restrain  an  execution 
ler,  36  Neb.  346,  54  N.  W.  551,  38  A.  creditor  of  the  plaintiff  from  gelling 
S.  R.  730;  Fo^  v.  Fogg,  40  N.  H.  the  plaintiff's  equity  of  redemption  in 
282,  77  Am.  Dec.  715;  Ex  parte  Wor-  his  homestead). 

ley,  54  S.  C.  208,  32  S.  E.  307,  71  A.  20.  Kendell  ▼.  Powers,  96  Mo.  142, 
S.  R.  783.  8  S.  W.  793,  9  A.  S.  R.  326. 

15.  Ackley  v.  Chamberlain,  16  Cal.       Note :  87  Am.  Dec.  273. 

181,  76  Am.  Dec.  516.  And  see  supra,  par.  30  et  seq. 

16.  Lanahan    v.    Sears,   102   U.    S. 
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to  the  payment  of  debts.*  It  has  been  held  that  the  sale  of  a  home- 
stead in  partition  under  the  provisions  of  a  statute  of  descents  and 
distributions,  is  not  a  "forced  sale/'  within  the  meaning  of  that 
term.*  Nor  is  a  sale  of  a  homestead  under  a  deed  of  trust,  or  under 
a  decree  of  foreclosure  of  a  mortgage  thereon,  generally  considered 
a  "forced  sale,"  within  the  meaning  of  the  homestead  laws.^  And  so 
it  has  been  held  that  a  foreclosure  sale,  though  under  a  power  con- 
tained in  a  mortgage  or  in  pursuance  of  a  decree,  is  not  such  a  forced 
sale.*  There  is,  however,  authority  to  the  effect  that  a  sale  under  a 
decree  of  foreclosure  of  mortgage  comes  within  the  description  of  a 
forced  alienation,  and  the  homestead  of  a  husband  and  wife  cannot 
be  so  sold,  even  though  they  may  have  voluntarily  pledged  the  prop- 
erty as  security  for  the  debt,  and  by  implication  agreed  tiiat  it  should 
be  subjected  to  a  decree  of  foreclosure  and  sale.  According  to  this 
view  they  cannot  waive  the  immunity  with  which  the  constitution 
shields  the  property,  nor  require  courts  to  enforce  agreements  the 
object  of  which  is  to  expose  property  under  the  protection  of  the  con- 
stitution to  forced  sale.* 

64.  Time  as  of  Wluch  Exemption  Right  Determined. — As  a  general 
rule  exemption  laws  must  be  construed  with  reference  to  the  con- 
dition of  things  existing  at  the  date  of  the  seizure,®  or  at  the  time 
the  lien  of  the  process  attached;  and  if  the  right  does  not  exist  at 
this  time,  it  cannot  be  created  by  any  subsequent  act  of  the  debtor.' 
And  so  where  the  property  is  not  impressed  with  the  homestead 
character  at  the  time  when  the  lien  attaches,  the  fact  that  it  became 
80  afterward  cannot  deprive  the  lien  claimant  of  his  lien.^  Under  this 
principle,  the  marriage  of  an  execution  debtor,  after  levy  on  property 
but  before  sale,  does  not  entitle  him  to  a  homestead  exemption.*  And 
it  has  been  held  that  a  bill  in  equity  to  subject  a  married  woman's 
equitable  estate  to  a  debt  created  by  contract  creates  a  lien,  from  the 
service  of  process,  which  is  superior  to  a  claim  of  homestead  exemp- 
tion subsequently  created.^®  On  like  principle,  it  has  been  ruled 
that  the  entry  and  docketing  of  a  judgment  against  a  bankrupt, 

1.  Bank  of  Versailles  v.  Quthrev,  Am.  Rep.  580;  Gramer  v.  Freeman,  118 
127  Mo.  189,  29  S.  W.  1004,  48  A.  S.  La.  184,  42  So.  767, 118  A.  S.  E.  361; 
R.  621.  Tuttle  v.   Howe,  14  Minn.   145,  100 

2.  Towle  V.  Towle,  81  Kan.  675,  107  Am.  Dec.  205;  Pender  v.  Lancaster,  14 
Pac.  228,  27  L.R.A.(N.S.)  550.  S.  G.  25,  37  Am.  Rep.  720. 

S.  Moran  v.  Clark,  30  W.  Va,  358,       Note:  37  L.R.A.(N.S.)  159. 
4  S.  E.  303,  8  A.  S.  R.  66.  7.  Hines  v.  Duncan,  79  Ala.  112,  58 

4.  Karcher  v.  Gans,  13  S.  D.  383,   Am.  Rep.  580. 

83  N.  W.  431,  79  A.  S.  R.  893  and  8.  Tuttle  v.   Howe,  14  Minn.   145, 

note.  100  Am.  Dec.  205. 

5.  Sampson  v.  Williamson,  6  Tex.  9.  Pender  v.  Lancaster,  14  S.  C.  25, 
102,  55  Am.  Dec.  762.  37  Am.  Rep.  720. 

Note:  65  Am.  Dec.  483.  10.  Hines  v.  Duncan,  79  Ala.  112, 

8.  Hines  v.  Duncan,  79  Ala.  112,  68   58  Am.  Rep.  580. 
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pending  the  bankruptcy  proceedings,  and  before  the  discharge  of 
the  bankrupt,  becomes  a  valid  lien  upon  real  property  of  the  bank- 
rupt, which,  by  reason  of  the  homestead  exemption  at  the  time  of 
the  adjudication  in  bankruptcy,  does  not  pass  to  the  bankrupt  estate, 
but  which  was  liable  to  the  payment  of  the  debt  represented  by  the 
judgment,  because  not  a  part  of  the  homestead  when  the  debt  was 
created, — ^the  homestead  exemption  having  been  enlarged  by  statute 
subsequent  to  the  creation  of  the  debt.** 

Particular  Debts  or  CUxiws 

65.  Antecedent  Debts. — ^In  some  jurisdictions  it  is  held  that  the 
homestead  exemption  may  be  claimed  as  well  against  debts  existing 
when  the  homestead  was  acquired  as  against  those  credited  there- 
after^ the  right  depending  upon  the  situation  when  judgment  id 
recovered  and  not  when  the  debt  is  created.**  The  general  prevailing 
view  is,  however,  to  the  efiFect  that  a  homestead  is  not  exempt  from 
a  debt  against  the  homestead  claimant  before  his  acquisition  or 
occupation  of  the  homestead  as  such.**  The  liability  of  the  home- 
stead for  such  indebtedness  atta<;hes  at  the  date  of  the  creation  of 
the  indebtedness,  and  not  at  the  time  of  the  rendition  of  the  judg- 
ment thereon.**  Certain  obligations  though  entered  into  after  the 
acquirement  of  the  homestead  right,  may,  nevertheless,  be  regarded 
as  antecedent  debts.  For  example,  a  homestead  is  not  exempt  from 
a  note  given  in  renewal  of  notes  outstanding  when  the  homestead 
was  acquired,  the  parties  to  the  notes  being  the  same.  Such  giving 
of  a  note  in  renewal  of  a  pre-existing  indebtedness  does  not  pay  or 
extinguish  it,  ncH*  deprive  the  party  of  his  right  to  levy  upon  the 
homestead  if  such  right  existed  anterior  to  such  renewal.*^    A  home^ 

11.  Gregory  Co.  v.  Cale,  115  Minn.  Notes:  46  A.  S.  E.  384;  56  L.R.A. 
508,  133  N.  W.  75,  37  L.B.A.(N.S.)    58. 

156.  14.  Note:    45    A.    S.    R.    384.    In 

12.  Paxton  v.  Sutton,  53  Neb.  81,  73  Knight  v.  Whitman,  6  Bush.  (Ky.) 
N.  W.  221,  68  A.  S.  R.  589;  Dye  v.  57,  99  Am.  Dec.  652,  it  was  held  that 
Cooke,  88  Tenn.  275,  12  S.  W.  631,  17  a  homestead  exemption  applying  to 
A.  S.  R.  882.  "all  debts  and  liabilities  created  or  in- 

Note:  45  A.  S.  R.  384.  curred  after"  a  date  named,  does  not 

And  see  supra,  par.  37.  ^^PP^y  ^^  a  judgment  recovered  after 

13.  Denegre  v.  Haun,  14  la.  240,  81  ^^^^  ^^^^  ^  ff  ^^^^^  conunenced  be- 
Am.  Dee.  480;  Christy  v.  Dyer,  14  la.  ^°^«  ^^'  «^«°  ^^^^^^^  the  judgment  was 


A.  S.R.  364;  Tuttle  V.Howe,  14  Minn,  ^med  by  the  laws  applicable  to  the 

145,  100   Am.   Dec.   205;    Vmcent  v.  ^jg^t   or   liability   out   o^   which   they 

Vinyard,  24  Mont.  207,  61  Pac.  131,  grow. 

81  A.  S.  R.  423;  Robinson  v.  Leach,  67       15.'  Robinson  v.  Leach,  67  Vt.  128, 

Vt.  128,  31  Atl.  32,  48  A.  S.  R.  807  31  Atl.  32,  48  A.  S.  R.  807  and  note, 

and  note,  27  L.R.A.  303.  27  L.R.A.  303. 
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stead  cannot  be  made  liable  for  the  debts  of  the  owner  on  the  ground 
that  it  was  not  paid  for  until  after  such  debts  were  contracted^  if 
the  payment  for  it  was  made  by  selling  off  parts,  and  it  is  the  residue 
only  which  is  sought  to  b&  subjected  to  execution.^^  It  has  been 
held,  however,  that  no  part  of  a  debt  is  secured  within  the  mean- 
ing of  the  law  with  reference  io  the  application  of  payments,  because 
of  the  fact  that  a  part  of  the  debt  was  created  before  the  homestead 
of  the  debtor  became  exempt.^' 

66.  Liability  for  Purchase  Money  Generally. — ^It  is  the  well  estab- 
lished general  rule  that  no  homestead  right  can  be  acquired  in  land 
upon  which  the  purchase  money  is  unpaid,  either  in  whole  or  in 
part,  as  against  the  party  to  whom  such  purchase  money  is  due.** 
The  land  may  be  impressed  with  the  homestead  character,  but  re- 
mains subordinate  to  the  lien  for  its  unpaid  purchase  price,  whether 
created  by  mortgage  or  otherwise,  until  removed  in  some  lawful 
manner;  *•  and  may  be  sold,  so  far  as  necessary,  to  complete  the 
payment  of  the  purchase  price.*^  A  vendor  of  land,  in  the  absence 
of  an  agreement  to  the  contrary,  and  without  taking  some  inde- 
pendent security,  retains  a  lien  for  the  purchase  price,  though  he 
may, execute  an  absolute  conveyance  to  the  purchaser,  and  such  lien 
is  superior  to  the  right  of  a  homestead  exemption  in  such  land.  And 
if  the  lien  of  the  vendor  for  the  purchase  money  has  attached  to  prop- 
erty before  it  acquired  its  character  of  homestead,  neither  husband 
nor  wife  can  hold  the  property  except  in  subordination  to  such  lien. 
The  fact  that  the  land  occupied  as  a  homestead  has  depreciated  in 
value  below  the  amount  of  an  unpaid  balance  of  the  purchase  price 
does  not  relieve  the  land  of  the  vendor's  lien.*  The  character  of 
the  purchase  money  debt  and  of  the  vendor's  right  of  payment  out 
of  the  homestead  is  not  affected  by  changing  the  form  of  the  evidence 
of  the  debt  nor  by  securing  it  with  additional  security,  real  or  per- 
sonal.'   If  the  debt  is  for  any  part  of  the  purchase  money  of  the 

16.  Morrow  v.  Bailey,  109  Ky.  359,  Cook,  16  la.  149,  85  Am.  Dec.  507; 
59  S.  W.  2,  95  A.  B.  R.  382.  Stevens  v.  Stevens,  10  Allen  (Mass.) 

17.  Stewart  First  National  Bank  v.  146,  87  Am.  Dec.  630;  Keith  v.  Al- 
Hollingsworth,  78  la.  575,  43  N.  W.  brecht,  89  Minn.  247,  94  N.  W.  677, 
636.  6  L.R.A.  92.  99  A.  S.  R.  566;  City  Sav.  Bank  v. 

18.  Brown  v.  Ennis,  69  Ark.  123,  61  Thompson,  91  Neb.  628,  136  N.  W. 
S.  W.  379,86A.  S.R.  171;  Wilhelmv.  992,  41  L.R.A.(N.S.)  89;  Dortch  v. 
Locklar,  46  Fla.  575,  35  So.  6,  110  Benton,  98  N.  C.  190,  3  S.  E.  638,  2 
A.  S.  R.  Ill;  Strohecker  v.  Inline,  76  A.  S.  R.  331. 

Ga.  639,  2  A.  S.  R.  62,  holding  that  an  Notes:  99  Am.  Dec.  574;  45  A.  S.  u. 

attorney  has  a  lien  on  the  homestead  385 ;  86  A.  S.  R.  174  et  seq. ;  56  L.R.A. 

for  services  rendered  in  protecting  it  59. 

against  creditors,  on  the  theory  that  19.  Notes:  99  Am.  Dec.  574;  45  A. 

''such  services  are  in   the  nature  of  S.  R.  385;  86  A.  S.  R.  174. 

labor  done,  or  purch  ase  money  paid  on  20.  Note :  56  L.R.A.  57. 

such  homestead."     Christy  v.  Dyer,  14  1.  Note:  86  A.  S.  R.  175. 

la.  438,  81  Am.  Dec.  493;  Bumap  v.  2.  Note:  46  A.  S.  R.  385.     See  in- 
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whole  land  in  which  a  homestead  has  been  taken,  the  entire  homestead 
is  subject  thereto,  but  if  the  debt  is  for  the  purchase  money  of  a  part 
of  the  homestead,  only  that  part  is  subject  therefor.*  Where  a  wife 
files  a  declaration  of  homestead  on  community  property  held  by  her 
husband  under  a  contract  of  purchase,  he  holds  as  her  trustee  to  per- 
fect the  title,  and  a  purchaser  from  him  alone,  with  notice  of  the 
homestead  claim,  holds  subject  to  the  homestead.  After  such  pur- 
chaser has  received  a  conveyance  from  the  original  vendor,  he  is  sub- 
rogated to  his  rights  under  the  contract  so  as  to  be  entitled  to  receive 
the  amount  of  purchase  money  paid  by  him  before  he  can  be  com- 
pelled to  convey  to  the  wife  of  his  vendor.*  When  it  is  sought  to 
subject  a  homestead  to  the  payment  of  the  purchase  of  an  outstanding 
title,  and  the  wife  shows  that  the  paramount  title  was  held  by  her- 
self or  her  husband,  at  the  time  that  the  purchase  was  made,  the  con- 
sideration agreed  to  be  paid  therefor  will  not  be  regarded  as  purchase- 
money  so  as  to  subject  the  land  to  its  payment;  but  if  it  appears  that 
the  outstanding  title  purchased  was  paramount,  then  a  sale  must  be 
decreed  to  enforce  the  payment  of  the  purchase  money.*  In  some 
jurisdictions  it  is  held  that  money  loaned  by  a  vendor  to  the  vendee 
to  improve  the  land  purchased,  pursuant  to  the  terms  of  the  sale,  is 
not  purchase  money  within  the  meaning  of  the  statute  which  sub- 
jects a  homestead  to  execution  for  the  satisfaction  of  a  decree  fore- 
closing a  vendor's  lien.*  Other  authorities,  however,  take  the  view 
that  money  advanced  contemporaneously  by  the  vendor  with  a  con- 
veyance of  the  land  to  pay  for  improvements  thereafter  to  be  made 
upon  the  land,  and  which  are  thereafter  made,  gives  to  the  vendor  a 
lien  for  such  money  or  purchase  money.'  The  right  to  a  vendor's 
lien  for  unpaid  purchase  money  may  be  changed  or  abolished  by 
statute,  and,  it  has  been  held  that  a  statute  providing  that  if  the  owner 
of  a  homestead  shall  die  not  having  devised  it,  it  shall  descend  "free 
of  all  judgments  and  claims  against  such  deceased  owner  or  his  estate, 
except  mortgages  lawfully  executed  thereon  and  laborers'  cmd  me- 
chanics' liens,"  abolishes  the  right  to  acquire  a  vendor's  lien  on  home- 
steads, and  the  ri2;ht  to  enforce  such  lien  thereon  is  lost  by  the  death 
of  the  owner  of  the  homestead.® 

67.  Purchase  Money  Advanced  or  Loaned  by  Third  Person. — Money 
paid  for  land  by  a  third  person  directly  to  the  grantor  for  the  grantee 
is  generally  considered  purchase  money  as  against  the  homestead  right 
of  the  grantee  and  entitles  the  person  so  advancing  the  purchase  money 

fra,  par.  67,  as  to  moneys  advanced  by  6.  City  Sav.  Bank  v.  Thompson,  91 

third  persons.  Neb.  628,  136  N.  W.  992,  41  hHJL. 

3.  Note:  86  A.  S.  R.  177.  (K.S.)  89  and  note. 

4.  Alexander   v.    Johnson,    92    Cal.  7.  Note:  41  L.E.A.(N.S.)  90. 

514,  28  Pac.  593,  27  A.  S.  R.  158.  8.  Berger  v.  Berger,  104  Wis.  282, 

5.  CasseU  v.  Ro:  3,  33  lU.  244,  85   80  N.  W.  585,  76  A.  S.  R.  877. 
Am.  Dec.  270. 
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to  be  subrogated  to  all  the  rights  of  the  grantor  as  regards  the  vendor's 
lien.*  There  are,  however,  decisions  to  the  eflPect  that  the  payment 
of  the  purchase  money  by  the  request  of  the  vendee  does  not  operate 
to  transfer  the  original  demand  to  the  payer  but  extinguishes  it  and 
creates  a  new  liability.^^  Closely  allied  to  this  question  as  to  the 
effect  of  the  direct  payment  of  the  purchase  money  by  a  third  person, 
is  the  question  whether  money  loaned  by  a  third  person  to  the  vendee 
to  enable  him  to  purchase  a  homestead,  or  to  complete  the  payment 
for  one  already  purchased,  entitles  him  to  the  vendor's  lien.  Upon 
this  subject  there  is  a  great  and  irreconcilable  conflict  of  opinion,  but 
it  is  believed  that  the  majority  of  the  cases  maintain  the  more  equi- 
table rule  that  money  borrowed  of  a  third  person  by  the  vendee  of 
a  homestead  and  paid  to  the  vendor,  either  by  the  lender  or  by  the 
vendee  in  payment  of  the  whole  or  a  part  of  the  purchase  price  of 
the  land,  is  purchase  money  for  which  such  land  is  liable  to  such 
third  person,  who  is  subrogated  to  all  of  the  rights  of  the  vendor.^^ 
On  the  other  hand,  authority  is  not  wanting  to  sustain  what  appears 
to  be  the  inequitable  rule,  that  the  person  who  furnishes  the  money 
to  the  vendee  to  enable  him  to  pay  the  vendor  for  the  homestead  does 
not  stand  in  the  position  of  the  vendor,  so  as  to  be  entitled  to  his  lien 
for  the  money  advanced.**  According  to  some  authorities,  even 
where  the  general  rule  obtains,  it  must  be  understood  that  the  exten- 
sion of  the  vendor's  equity  to  a  third  person  is  strictly  confined  to 
those  who  furnish  or  advance  the  purchase  money  to  the  purchaser 
in  such  manner  that  they  can  be  said  either  to  have  paid  it  to  the 
vendor  personally,  or  caused  it  to  be  paid  on  behalf  or  for  the  benefit 
of  the  purchaser,  and  to  this  extent  they  become  parties  to  the  trans- 
action. It  must  not  be  a  general  loan,  to  be  used  by  the  purchaser 
to  pay  the  consideration  of  the  purchase,  or  to  be  used  for  any  other 
purpose  at  his  pleasure.  In  such  case  the  simple  fact  that  the  money 
can  be  traced  into  the  land  as  having  been  paid  by  the  purchaser  to 
the  vendor,  as  the  whole  or  part  of  the  purchase  money,  gives  the 

9.  Austin  V.  Underwood,  37  111.  438,  630 ;  North  American  Trust  Co.  v. 
87  Am.  Dec.  264;  Magee  v.  Magee,  51  Lanier,  78  Miss.  418,  28  So.  804,  84 
HI.  500,  99  Am.  Dec.  571;  Steger  v.   A.  S.  R.  635. 

Traveling  Men's  Building,  elo.,  Ass'n,  Notes :  99  Am.  Dec.  575 ;  45  A.  S.  R. 

208  Dl.  236,  70  N.  E.  236,  100  A.  S.  386 ;  86  A.  S.  R.  175  et  seq. ;  L.R.A. 

B.  225.  191 5E  876. 

Notes:  45  A.  S.  R.  386;  86  A.  S.  R.  12.  Eyster  v.  Hatbeway,  50  HI.  521, 

178.  99  Am.  Dec.  537  and  note;  Bumap  v. 

10.  Note:  86  A.  S.  R.  179.  Cook,  16  la.  149,  85  Am.  Dec.  507; 

11.  Carr  v.  Caldwell,  lO  Cal.  380,  70  Stansell  v.  Roberts,  13  Ohio  148,  42 
Am.  Dec.  740  and  note;  Van  Sandt  Am.  Dec.  193. 

v.  Abvis,  109  Cal.  165,  41  Pac  1014,  Notes:  99  Am.  Dec.  576;'46  A.  S.  R. 
60  A.  S.  R.  25;  Stevens  v.  Stevens,  386;  86  A.  S.  R.  181;  LJt.A.1915E 
10  Allen    (Mass.)    146,  87  Am.  Dec.    881. 
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person  who  loaned  it  no  such  right.**  And  where  a  debt  is  created 
by  a  homestead  owner  by  borrowing  money  from  a  third  person,  with- 
out any  specific  agreement  or  understanding  that  such  borrowed 
money  is  to  be  used  in  the  purchase  of  the  homestead  or  the  erection 
of  improvements  thereon,  it  is  not  a  lien  against  the  homestead  within 
the  general  rule  stated.**  The  mere  fact  that  money  was  furnished 
and  used  to  satisfy  a  claim  secured  by  a  homestead  does  not  entitle 
the  party  furnishing  it  to  subrogation  to  such  claim.**  So,  that,  if 
one  loans  money  to  a  purchaser  of  land  afid  the  latter  uses  it  in  pay- 
ing off  a  note  to  a  third  person  for  the  purchase  money  of  his  home- 
st^ui,  especially  when  the  lender  does  not  rely  on  the  property  for 
security,  but  takes  a  simple  note  therefor,  and  looks  to  the  indorser 
on  such  note  for  payment,  the  transaction  does  not  constitute  an 
obligation  contracted  for  the  purchase  of  a  homestead,  and  a  judg- 
ment for  the  amount  of  the  note  is  not  a  lien  against  such  home- 
stead.** 

68.  Mortgage  for  Purchase  Honey;  Subrogation  on  Transfer. — ^It 
is  a  rule  of  universal  application  that  the  homestead  right  cannot 
attach  as  against  a  mortgage  or  deed  of  trust  executed  to  the  vendor 
contemporaneously  with  the  sale  of  the  land,  to  secure  the  payment 
of  the  purchase  money.*'  And  after  a  mortgage  is  made  to  secure 
the  purchase  price  of  land,  no  homestead  can  be  carved  out  of  the 
property  so  as  to  impair  the  rights  of  the  mortgagee.*®  The  reason 
for  the  rule  has  been  thus  stated  to  be  that  a  mortgage  given  for  the 
purchase  money  of  land,  and  executed  at  the  same  time  that  the 
deed  is  executed  to  the  mortgagor  takes  precedence  of  a  judgment 
against  the  mortgagor.     The  execution  of  the  deed  and  mortgage 

18.  Notes:  99  Am.  Dec.  576;  45  A.  14.  Dreese  v.  Myers,  52  Kan.  126, 

S.  R.  386 ;  86  A.  S.  R.  180.    In  Acru-  34  Pac.  349,  39  A.  S.  R.  336. 

man  v.  Barnes,  66  Ark.  442,  51  S.  W.  16.  Davis  v.  Davis,  81  Vt.  259,  69 

319,  74  A.  S.  R.  104  and  note,  it  was  Atl.  876,  130  A.  S.  R.  1035. 

held  that  money  borrowed  of  a  third  16.  Wilhelm  v.  Locklar,  46  Fla.  575, 

person  with  which  to  purchase  a  home-  35  So.  67,  110  A.  S.  R.  111. 

stead,  when  it  is  understood  hetween  17.  Lassen  v.  Vance,  8  Cal.  271,  68 

the  lender  and  borrower  that  it  is  to  Am.  Dec.  322;  Austin  v.  Underwood, 

be  used  for  that  purpose,  and  it  is  so  37  111.  438,  87  Am.  Dec.  254;  Home 

used  is  purchase  money,  and  the  home-  ^P^^^i"^'  c^v^  ^^'L J*  -.5!L^^^^^  ^ij 

stead  is  liable  therefor.    In  Phillips  v.  l^'  ^^}i  !^J^'  E.  569,  108  A.  S.  R. 

Colvin,  114  Ark.  14,  169  S.  W.  316,  f  3;  Chnsty  v.  Dyjff,  14  la^  4^,  81 

T  u  A  ToiKT?    Q7r;     lu^    «^„^    j;of,-«  Am.  Dec.  493;  Sheldon  v.  Pruessner, 

L.R.A.1916E    875,    the    court    distin-  ^^  ^-^^    g^^   'g^  p^^    gOl,  22  L.R.A. 

pished  the  above  case  from  that  at  j^g.  chipman  v.  Carroll,  53  Kan.  163, 
bar,  and  held  that  money  loaned  to  re-  35  p^^^  ;qq9^  gS  L.R.A.  305;  Peterson 
tire  purchase  money  notes  of  a  home-  y^  Pisher,  85  Neb.  745,  124  N.  W.  145, 
stead  was  not  within  the  operation  of  133  ^^  g,  r,  ggS. 
the  constitutional  provision  exempting  Note:  86  A.  S.  R.  176. 
purchase  money  from  the  homestead  18.  Van  Sandt  v.  Alvis,  109  CaL 
exemption.  165,  41  Pac.  1014,  50  A.  S.  R.  25. 
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being  simultaneous  acts,  the  title  to  the  land  does  not  for  a  moment 
rest  in  the  purchaser,  but  merely  passes  through  his  hands  and  vests 
in  the  mortgagee,  without  stopping  at  all  in  the  purchaser,  and  dur- 
ing such  instantaneous  passage  the  judgment  lien  cannot  attach  to 
the  title.^*  A  husband  can  encumber  the  homestead  by  mortgage 
in  the  acquisition  •  of  it  independently  of  his  wife,  and  homestead 
rights  cannot  obtain  so  long  as  the  incumbrance  lasts.  He  can  also 
renew  such  incumbrance  or  change  it,  at  discretion.**  And  so, 
where  a  purchaser  of  land,  after  giving*  a  mortgage  thereon  for  its 
purchase  price,  declares  a  homestead  upon  the  mortgaged  premises, 
and  then  applies  to  the  mortgagee  for  an  extension  of  time,  and 
gives  a  new  note  and  mortgage  upon  the  homestead  premises  for  the 
amount  of  the  debt  without  his  wife  joining  therein,  though  the 
second  mortgage  be  necessarily  void  as  against  the  wife,  the  first 
mortgage,  having  been  satisfied  only  for  the  purpose  of  giving  effect 
to  the  second  one,  is,  in  equity,  deemed  to  be  and  remain  in  force 
until  the  demand  secured  thereby  is  barred  by  the  statute  of  limita- 
tions, and,  as  to  the  part  not  so  barred,  it  may  be  foreclosed  against 
the  homestead.*  A  sale  under  a  deed  of  trust  given  to  secure  purchase- 
money  of  a  homestead  passes  the  title  to  the  purchaser,  although  the 
deed  secures  other  indebtedness,  if  the  homestead  claimant  does  not 
pay  or  tender  that  portion  which  is  purchase  money.'  The  rule 
established  by  the  great  weight  of  authority  is,  that  the  assignee  of 
a  note  or  mortgage  given  for  the  purchase  money  of  a  homestead  is 
subrogated  to  the  rights  of  the  vendor,  and  has  a  lien  as  against  the 
right  of  homestead  exemption  in  the  vendee.  The  vendor's  lien  is 
an  incident  to  the  debt  contracted  for  the  purchase  money,  passing 
to  the  assignee  of  the  debt,  who  may  enforce  it  the  same  as  if  it  were 
in  the  hands  of  the  vendor.'  An  assignee  of  notes  for  the  purchase 
money  of  land,  the  lien  being  carried  by  the  assignment,  does  not 
waive  his  lien  by  accepting  personal  security  unless  it  appears  that 
he  intended  to  do  so,  and  so  long  as  the  purchase  money  can  be 
traced,  no  matter  how  often  the  evidence  of  the  debt  is  changed,  the 
lien  therefor  cannot  be  defeated  by  a  claim  to  a  homestead.*  Within 
the  rule  as  to  subrogated  rights,  it  has  been  held  that  the  taJdng  up 
of  a  prior  mortgage  against  the  homestead  may  operate  in  equity  as 
an  assignment  in  consideration  of  the  money  advanced  by  a  second 
mortgagee,  and  not  the  creation  of  a  new  incumbrance,  but  changing 

19.  Notes:  99  Am.  Dee.  575;  86  A.  41  Pac  1014,  50  A.   S.  R.   25  and 
8.  B.  176.  note. 

20.  Lassen  y.  Vance,  8  CaL  271,  68  2.  Austin  v.  Underwood,  37  HI.  438, 
Am.  Dec.  322  and  note.  87  Am.  Dec  254. 

Notes:  99  Am.  Dec.  575;  86  A.  S.  K.       3t  Notes:  99  Am.  Dec.  575;  45  A 
176.  S.  R.  385;  86  A.  S.  R.  177. 

1.  Van  Sandt  v.  Alvis,  109  Cal.  165,       4.  Note :  86  A.  S.  R.  177  et  seq. 
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the  form  of  the  old.'  And  one  advancing  money  to  redeem  from  a 
foreclosure  sale  under  a  purchase  money  mortgage  on  a  homestead  is 
entitled  to  priority  over  the  homestead  rights,  although  they  are 
not  expressly  released  in  the  mortgage  given  to  secure  such  advance, 
where  it  discloses  an  intention  to  effect  the  release.* 

69.  Claims  for  Labor  or  Materials  Used  in  Improvement  of  Home- 
stead.— In  many  of  the  states  real  property  impressed  with  a  home- 
stead claim  is  not  exempt  from  a  lien  in  favor  of  a  mechanic,  laborer, 
or  materialman  who  furnishes  labor  or  materials  to  be  used  in  the 
improvement  of  the  homestead,  and  may  therefore  be  directed  to  be 
sold  in  satisfaction  of  such  lien,^  and  it  has  been  held  that  a  constitu- 
tional provision  that  all  property  exempted  by  law  from  seizure  and 
sale  shall  be  liable  to  seizure  and  sale  for  any  debt  incurred  to  any 
person  for  work  done  or  materials  furnished  in  the  construction, 
repair,  or  improvement  of  such  property,  is  self-executing,  and  its 
direct  effect  is  to  make  property  which  is  exempt  from  seizure  and 
sale  for  other  debts  liable  for  the  debts  enumerated  to  the  same  extent 
and  in  the  same  way  as  if  no  exemption  law  existed.^  Under  the 
constitutional  provision  in  some  states,  however,  it  is  declared  that  a 
homestead  is  not  subject  to  mechanic's  liens  at  least  in  the  absence 
of  express  contract  between  the  parties  creating  such  a  lien,'  and 
where  this  is  the  case,  if  a  homestead  is  exempt  from  a  mechanic's 

6.  Swift  V.  Kraemer,  13  Cal.  526,  73  should  be  exempt  from  seiziue  or  sale 

Am.  Dec.  603.  for  the  payment  of  any  debt  or  liabili- 

6.  Powers  v.  Pense,  20  Wyo.  327,  ty,  and  under  such  provision  it  was 
123  Pac.  925,40  L.R.A.(N.S.)  785.  repeatedly  held  that  statutes  seeking 

7.  Merrigan  v.  English,  9  Mont.  113,  to  render  homestead  property  liable  to 
22  Pac.  454,  5  L.R.A.  837;  Bonner  v.  a  Ken  for  improvements  were  unconsti- 
Minnier,  13  Mont.  269,  34  Pac.  30,  40  tutional  and  void.  Tuttle  v.  Strout,  7 
A.  S.  R.  441  and  note;  Farinholt  v.  Minn.  465,  82  Am.  Dec.  108  and  note; 
Luckhard,  90  Va.  936,  21  S.  E.  817,  Meyer  v.  Berlandi,  39  Minn.  438,  40 
44  A.  S.  R.  953.  N.  W.  513,  12  A.  S.  R.  663,  1  L.R.A. 

Notes :  45  A.  S.  R.  383 ;  62  L.R.A.  777.    In  1888  this  section  was  amend- 

375.  ed  by  adding  thereto :  "Provided,  how- 

And  see  Mechanics'  Libits.  ever,  that  all  property  so  exempted 

8.  Nickerson  v.  Crawford,  74  Minn,  shall  be  liable  for  seizure  and  sale  for 
366,  77  N.  W.  292,  73  A.  S.  R.  354.        any  debts  incurred  to  any  person  for 

9.  John  Spry  Lumber  Co.  v.  Sault  work  done  or  materials  furnished  in 
Sav.  Bank,  etc.,  Co.,  77  Mich.  199,  43  the  construction,  repair  or  improve- 
N.  W.  778,  18  A.  S.  R.  396,  6  L.R.A.  ment  of  the  same;  and  provided  fur- 
204;  Morgan  v.  Benthein,  10  S.  D.  ther,  that  such  liability  to  seizure  and 
650,  75  N.  W.  204,  66  A.  S.  R.  733  sale  shall  also  extend  to  all  real  prop- 
and  note;  Volker-Scowcroft  Lumber  erty  for  any  debt  incurred  to  any 
Co.  V.  Vance,  32  Utah  74,  88  Pac.  896,  laborer  or  servant  for  labor  or  service 
125  A.  S.  R.  828  and  note.  performed."    Nickerson  v.  Crawford, 

Notes :  6  L.R.A.  819 ;  9  L.R.A.  805.  74  Minn.  366,  77  N.  W.  292,  23  A,  S. 
And  see  infra,  par.  98.  R.    364;    Bagley    v.    Pennington,    76 

In  Minnesota,  article  1,  section  12,  Minn.  226,  78  N.  W,  1113,  77  A.  S, 

of  the  constitution  originally  provided  R.  637. 

that  a  reasonable  amount  of  property 
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lien,  it  does  not  become  subject  thereto  upon  a  conveyance  thereof 
being  made.^®  Some  of  the  cases  hold  that  the  claimant,  by  failing 
to  take  the  legal  steps  necessary  to  secure  a  lien  upon  the  premises, 
loses  the  right  to  subject  the  premises  to  such  debt;  ^^  but  there  is  also 
authority  for  the  proposition  that  the  homestead  is  not  exempt  from 
sale  for  the  satisfaction  of  a  debt  contracted  for  improvements  made 
thereon,  although  the  creditor  may  have  lost  his  lien  as  a  mechanic 
for  the  debt;  ^*  and  it  has  been  held  that  a  homestead  may  be  sub- 
jected to  levy  and  sale  on  execution  under  an  ordinary  money  judg- 
ment by  a  creditor  or  his  assignee  for  a  debt  contracted  for  material 
furnished  to  erect  a  dwelling  house  on  the  homestead,  although  notes 
of  the  debtor  may  have  been  taken  as  evidence  of  the  debt  and  re- 
newed from  time  to  time.^^  Though  it  has  been  decided  in  a  number 
of  cases  that»  imder  statutes  subjecting  homesteads  to  mechanics'  and 
laborers'  liens,  one  who  furnishes  materials  for  the  construction  of  a 
building  on  realty;  either  before  or  after  it  has  been  impressed  with 
the  homestead  character,  cannot  obtain  a  lien  thereon  for  the  material 
furnished,^^  other  authorities  expressly  refuse  to  withhold  the  home- 
stead from  the  operation  of  the  lien  though  it  accrued  for  material 
alone,  furnished  and  used  in  the  improvement  of  the  homestead. ^'^ 
Mechanic's  liens  upon  a  new  house  built  upon  a  lot  comprised  in  a 
homestead  cannot  be  affected  by  an  abandonment  of  the  old  house 
as  a  dwelling  after  the  material  has  been  furnished  and  the  work 
done  upon  which  such  liens  are  based,  nor  will  the  selection  of  a 
new  house  as  a  homestead  affect  mechanics'  liens  for  labor  and  material 
contracted  for  before  the  selection  is  made,  and  furnished  without 
notice  of  such  selection.^*  Under  a  statute  providing  that  no  lien 
can  be  created  upon  a  homestead,  except  for  purchase  money  or  for 
work  and  materials  in  constructing  improvements  thereon,  it  has 
been  held  that  a  lien  for  money  loaned  to  pay  only  for  improvements 
18  not  created.^'  So  if  a  building  association  makes  a  loan  to  one 
who  intends  to  apply  the  proceeds  to  the  payment  of  a  new  building, 
and  part  of  the  loan  is  advanced  for  other  purposes,  and  the  balance 
is  held  until  the  building  is  practically  completed,  when,  for  its  own 
protection,  the  association  requires  releases  of  mechanics'  liens,  and 
at  a  meeting  of  interested  parties  distributes  the  money  to  the  con- 
tractor and  subcontractors,  it  has  been  held  that  the  debt,  as  between 

10.  Moigan  v.  Benthein,  10  S.  D.       14.  Note :  45  A.  S.  R.  384. 

650,  75  N.  W.  204,  66  A.  S.  R.  733.  15.  Bonner   v.   Minnier,   13   Mont 

11.  McPhee  v.  O'Rourke,  10  Colo.  269,  34  Pac  30,  40  A.  S.  R.  441  and 
301, 15  Pac.  420,  3  A.  S.  R.  579.  note. 

12.  Note:  45  A.  S.  R.  384.  16.  Jensen  v.  Griffin,  32  S.  D.  613, 
18.  Nickerson  v.  Crawford,  74  Minn.  144  N.  W.  119,  50  L.R.A.(N.S.)  1128. 

366,  77  N.  W.  292,  73  A.  S.  R.  354.  17.  Note:  41  L.R.A.(N.S.)  89. 
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the  borrower  and  lender,  is  not  for  the  making  of  an  improvement 
of  the  homestead.^® 

70.  Obligations  Arising  from  Torts. — There  are  numerous  decisions 
which  take  the  view  that  statutes  exempting  homesteads  from  liability 
for  "debts  contracted"  by  the  homestead  owner  do  not  contemplate 
the  protection  of  a  wrongdoer  frotn  liability  for  his  own  torts  or  for 
any  trespass  committed  by  him,  and  hold  that  the  homestead  of  the 
wrongdoer  may  be  subjected  to  the  payment  of  such  obligations.** 
On  the  other  hand,  authority  is  not  wanting  to  the  effect  that  under 
coijstitutional  or  statutory  provisions  exempting  a  homestead  from 
liability  for  debts  contracted  while  it  remains  a  homestead,  it  is  not 
liable  to  forced  sale  to  satisfy  a  judgment  rendered  against  the  home- 
stead owner  in  an  action  of  tort.-®  The  conflicting  views  as  to  exemp- 
tion in  the  case  of  judgments  for  fines  or  costs  in  criminal  cases  are 
treated  in  another  paragraph  of  this  article.*  As  to  whether  the 
provision  in  the  federal  homestead  laws  exempting  homesteads  from 
any  "debt  contracted"  previous  to  their  acquisition  extends  to  liabil- 
ities for  torts  is  considered  elsewhere  in  this  work.* 

71.  State  Claims;  Fines  and  Costs;  Taxes. — As  a  general  rule  the 
state  will  submit  to  the  same  exemptions  of  a  defendant's  property  that 
it  imposes  upon  its  citizens;'  and  so  it  hag  been  held  that  home- 
steads are  not  subject  to  sale  under  execution  to  satisfy  a  judgment 
for  a  fine  or  costs  in  a  criminal  prosecution.*  In  line  with  this  prin- 
ciple and  its  purpose,  Congress  has  recognized  that  in  case  of  execu- 
tions upon  judgments  in  civil  actions,  the  United  States  is  subject 
to  the  same  exemptions  as  apply  to  private  persons  by  the  law  of 
the  state  in  which  the  property  levied  on  is  found.*  On  the  other 
hand  it  has  been  declared  that  the  state  is  not  within  the  purview  of 
the  constitutional  provisions  concerning  homestead  exemptions,  if 
not  named  therein.*  And  so,  under  a  constitutional  provision  allow- 
ing a  homestead  exemption  as  against  "any  debt  contracted,"  the 
exemption,  it  has  been  held,  cannot  be  claimed  as  against  a  fine  due* 
to  the  commonwealth  for  a  violation  of  its  criminal  laws ;  ^  and,  under 

18.  Steger  v.  Traveling  Men's  Build-  4.  Hollis  v.  State,  69  Ark.  211,  27 
ing,  etc.,  Ass'n,  208  III.  236,  70  N.  E.  S.  W.  73,  43  A.  S.  R.  28;  Com.  v. 
2.^0,  100  A.  is.  R.  225.  Lay,  12  Bush  (Ky.)  283,  23  Am.  Rep. 

19.  Notes:  87  Am.  Dec.  281;  45  A.  718. 

Si.Rj388;  24  L.R.A.  789.  Notes:   24  L.R.A.  790;   16  L.R,A. 

20.  Mertz  v.  Berry,  101  Mich.  32,  69    (N.S.)  948. 

N.  W.  445,  45  A.  S.  R.  379,  24  L.R.A.       5.  Fink  v.  O'Neil,  106  U.  S.  272,  1* 
780  and  note.  S.  Ct.  325,  27  U.  S.  (L.  ed.)  196. 

Notes:  87  Am.  Dec.  281;  45  A.  S.  R.  6.  Commonwealth  v.  Cook,  8  Bush 
388,  3891  (Ky.)  220,  8  Am.  Rep.  456;  White- 

1.  See  infra,  par.  71.  acre  v.  Rector,  29  Grat.  (Va.)  714,  26 

2.  See  Public  Lands.  Am.  Rep.  420. 

3.  Hollis  V.  State,  59  Ark.  211,  27  7.  Whiteacre  v.  Rector,  29  Grat. 
S.  W.  73,  43  A.  S.  R.  28.  (Va.)  714,  26  Am.  Rep.  420  (holding 
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this  rule,  if  the  homestead  is  used  for  an  unlawful  and  prohibited 
purpose,  it  is  liable  for  fines,  costs,  and  judgments  rendered  against 
the  homesteader  on  account -of  such  unlawful  conduct,  and  it  has 
been  declared  that  it  can  make  no  difference  that  the  homestead  is 
put  to  such  use  by  him  without  the  consent  of  his  wife.^  The  rule 
is  sometimes  stated  that  statutory  exemptions  from  levy  or  execution 
do  not  apply  to  judgments  in  favor  of  the  state  against  public  officers 
and  their  sureties  for  public  moneys  collected  by  such  officers,  though 
it  is  otherwise  as  to  judgments  in  favor  of  the  state  for  fines  and 
costs.*  Following  the  more  general  rule  by  analogy  it  has  been  held 
that  a  homestead  is  not  liable  to  execution  on  a  judgment  for  a  debt 
due  to  the  state,  as,  for  example,  the  expenses  of  keeping  the  debtor's 
wife  in  one  of  the  insane  asylums  of  the  commonwealth.^®  The  rule 
with  reference  to  claims  of  the  state  for  taxes  proceeds  on  the  ground 
of  a  higher  necessity  and  an  equally  imperative  if  not  greater  public 
policy  than  that  which  favors  the  homestead.  It  is,  therefore,  an 
established  and  universal  principle  that  a  homestead  is  not  exempt 
from  sale  for  taxes  or  assessments  levied  against  it.  A  provision  to 
this  effect  exists  in  the  statutes  of  most  of  the  states,  but  independent 
of  statutory  enactments  there  can  be  no  doubt  that  the  homestead  must 
bear  its  just  proportion  of  taxation. ^^  According  to  some  authorities, 
however,  the  homestead  is  exempt  from  sale  for  taxes,  except  such 
as  are  assessed  against  the  homestead  itself,  and  the  sale  of  it  for  other 
taxes,  as  well  as  those  assessed  against  it,  cannot  be  upheld.*^  The 
weight  of  authority  is  apparently  to  the  effect  that  a  homestead  is  not 
exempt  from  assessment  or  lien  for  local  improvements,^*  but  in 
some  jurisdictions,  it  has  been  decided  that  a  constitutional  provision 
exempting  a  homestead  from  forced  sale  for  all  debts  except  for  the 
purchase  money,  or  a  piart  of  it,  or  for  an  improvement  thereon,  under 
a  contract  made  as  required  by  the  constitution,  or  for  taxes  due 
thoreon,  exempts  it  from  forced  sale  for  the  payment  of  an  assess^ 
ment  for.  building  a  sidewalk  in  a  city,  as  such  indebtedness  is  not 
embraced  in  any  of  the  three  classes  of  debts  named.^^    Since  it  is 

that  a  flue  imposed  by  statute  for  the      Note:  45  A.  S.  R.  3S7. 
violation  of  a  law  cannot,  in  any  just       And  see  generally,  Taxation. 
sense,  be  designated  as  a  debt  con-       12.  Note:  45  A.  S.  R.  387. 
tracted,   within    the    meaning    of   the       13.  Patterson    v.    Wallace,    (Okla.) 
homestead  exemption  laws).  147  Pac  1034,  L.R.A.1915E  CC2  and 

S.  Notes :  45  A.  S.  R.  388 ;  24  L.R. A.  note. 
790.  Note:  45  A.  S.  R.  287. 

9.  Com.    V.    Lay,    12    Bush    (Ky.)       14.  Higgins   v.   Bordages,   88   Tex. 
•283.  23  Am.  Rep.  718.  458,  31  S.  \V.  52,  803,  53  A.  S.  R. 

10.  Central  Kentucky  Lunatic  Asv-  770. 

lum  V.  Craven;  98  Ky.  105,  32  S.  W.  Note:  L.R.A.  1915E  663. 

291,  56  A.  S.  R.  323.  And  see  Special  or  Local  Assess- 

11.  Shell  V.  Duncan,  31  S.  C.  547,  ments. 
10  S.  E.  330,  5  L.R.A.  82L 
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the  duty  of  a  tenant  for  life  to  pay  the  taxes  on  premises,  occupied 
by  him  as  a  homestead,  he  cannot  obtain  an  absolute  title  to  the  prop- 
erty, either  directly  or  indirectly,  by  suffering  it  to  be  sold  for  taxes, 
and  then  acquiring  the  tax  title.**  Likewise,  the  wife  of  a  life  tenant, 
occupying  the  premises  with  her  husband  as  a  homestead,  cannot 
acquire  a  valid  tax  title  as  against  him  or  the  remaindermen.** 
Furthermore,  it  is  not  to  be  tolerated  that  a  party  in  possession  as  a 
mere  volunteer  by  gift  may  defeat  a  vendor's  lien,  or  a  right  of  one 
to  the  excess  over  the  homestead,  by  buying  at  tax  sale,  or  from  one 
who  has  bought  at  tax  sale.  A  tenant  in  common,  even  out  of  posses- 
sion, could  not  do  this;  and  much  less  can  it  be  done  by  volunteers 
in  possession  holding  solely  under  a  fraudulent  conveyance.*'  Since 
the  homestead  right  is  created,  not  for  the  benefit  of  the  husband  or 
wife  alone,  but  for  the  benefit  of  the  family,*^  it  would  seem  that 
when  any  member  of  the  family,  occupying  and  using  the  homcbtead 
in  common  with  other  members,  acquires  a  tax  title  to  the  common 
home  it  should  be  held  to  operate  as  mere  payment  of  the  tax,  or 
redemption  from  the  sale  and  the  holder  of  the  apparent  le.^al  title 
thus  acquired  is  treated  as  a  trustee  for  tlie  head  of  the  family  in 
whom  it  was  originally  vested.** 

72.  Official  Bonds  and  Fiduciary  Debts. — ^A  homestead  is  liable  for 
the  payment  of  fiduciary  debts  created  by  the  owner,  if  there  is  in  the 
state  a  constitutional  or  statutory  provision  making  the  homestead 
liable  for  all  liabilities  incurred  by^ny  public  officers,  ofiiccr  of  a 
court,  other  fiduciary,  or  any  attorney  at  law  for  money  collected.** 
Accordingly,  it  has  been  held  that  the  homestead  of  a  tax-collector 
is  subject  to  the  lien  of  his  official  bond,  in  the  hands  of  a  purchaser 
with  notice  before  judgment.*  And,  following  this  rule,  the  home- 
stead of  an  agent  is  liable  for  money  or  property  misappropriated  by 
him  in  the  discharge  of  a  trust  bestowed  upon  him  by  his  principal.* 
It  has  been  held,  however,  that  the  land  assigned  to  a  bankrupt  as  a 
homestead  is  exempt  from  execution  for  a  definite  period,  against  the 
subsisting  and  unsatisfied  portion  of  a  fiduciary  debt  which  has  shared 
in  the  distribution  of  the  estate,  and  the  same  immunity  follows  the 

16.  Hanna  v.  Palmer,  194  HI.  41,  61  107  N.  W.  305, 114  A.  S.  R.  443. 

N.  E.  1051,  56  L.R.A.  93.  20.  Scbuessler  v.   Dudley,  80   Ala. 

16.  First  Congregational  Cburch  of  547,  2  So.  526,  60  Am.  Rep.  124 ;  Cool 
Cedar  Rapids  v.  Terry,  130  la.  513,  v.  Cook,  8  Bush  (Ky.)  220,  8  Am. 
107  N.  W.  305, 114  A.  S.  R.  443.  Rep.  456. 

17.  North    American   Trust   Co.   v.  Notes:  45  A.  S.  R.  387;  24  L.RA.. 
Lanier,  78  Miss.  418,  28  So.  804,  84  790. 

A.  S.  R.  635.  1.  Schuessler  v.  Dudley,  80  Ala.  547, 

18.  See  supra,  par.  6.  2  So.  526,  60  Am.  Rep.  124. 

19.  First  Congregational  Church  of       Note:  24  L.R.A.  790. 
Cedar  Rapids  v.  Terry,  130  la.  513,       2.  Note:  45  A.  S.  R.  387. 
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land  into  the  hands  of  a  mortgagee  of  the  homestead  owner^  whether 
bis  wife  joined  in  the  transfer  or  not.* 

JvdgmenU,  Executions  and  Attachments 

73.  General  Rule  as  to  Existing  Homesteads. — It  is  undoubtedly 
settled  beyond  all  question  that  when  a  statute  exempts  a  homestead 
from  forced  sale,  a  judgment  against  the  homestead  debtor  after  he 
has  acquired  the  homestead  right  will  rtoi  create  a  lien  upon  the 
homestead  which  can  be  enforced  while  it  retains  its  homestead  char- 
acter in  the  hands  of  the  debtor;  but  as  to  any  other  eflfect  of  judg- 
ments upon  existing  homesteads  there  are  two  conflicting  lines  of 
decisions.*  The  majority  opinion  is  that  a  judgment  or  like  lien 
cannot  be  created  except  when^  there  is  a  right  to  sell  property  there- 
under/and  that  when  the  right  of  sale  cannot  be  asserted,  the  existence 
of  the  lien  must  be  denied,  and  therefore  that  though  a  judgment 
lien  exists  against  the  claimant,  or  an  attachment  or  execution  has 
been  attempted  to  be  levied  upon  the  homestead  property,  such  lien 
or  levy  is  absolutely  void  as  against  such  property,*  and  that  it  may 
be  conveyed  by  the  judgment  debtor  free  of  such  lien.*  A  different 
principle  from  the  one  here  being  considered  is  involved  in  those 
cases  which  ve  authority  for  the  rule  that  a  judgment  rendered  upon 

3.  Simpson  ▼.  Houston,  97  N.  C.  Neb.  386,  58  N.  W.  126,  42  A.  S.  R. 
344,  2  S.  E.  651,  2  A.  S.  R.  297.  591 ;  Roberts  v.  Robinson,  49  Neb.  717, 

4.  Note:  34  A.  S.  R.  498.  68  N.  W.  1035,  59  A.  S.  R.  567  and 

5.  Gray  v.  Patterson,  65  Ark.  373,  note;  Goble  v.  Brenneman,  75  Neb. 
46  S.  W.  730,  1119,  67  A.  S.  R.  937;  309, 106  N.  W.  440,  121  A.  S.  R.  813; 
Ackley  v.  Chamberlain,  16  Cal.  181,  Ketchin  v.  McCarley,  26  S.  C,  1, 11  S. 
76  Am.  Dec.  516;  McDonald  v.  Bad-  E.  1099,  4  A.  S.  R.  674;  Harding  v. 
ger,  23  Cal.  393,  83  Am.  Dec.  123;  Harding,  16  S.  D.  406,  92  N.  W.  1080, 
Lubbock  V.  McMann,  82  Cal.  226,  22  102  A.  S.  R.  694;  Freiberg  v.  Walzem, 
Pac.  1145, 16  A.  S.  R.  108;  Sanders  ▼.  85  Tex.  264,  20  S.  W.  60,  34  A.  S.  R. 
Russell,  86  Cal.  119,  24  Pac.  852,  21  808;  Higgins  v.  Bordages,  88  Tex.  458, 
A.  S.  R.  26  and  note;  Wilhelm  ▼.  31  S.  W.  52,  803,  53  A.  S.  R.  770; 
Locklar,  46  Fla.  575,  35  So.  6,  110  A.  Traders  National  Bank  of  Spokane  t. 
S.  R.  Ill;  Bliss  v.  Clark,  39  111.  590,  Schorr,  20  Wash.  1,  54  Pac.  543,  72  A. 
89  Am.  Dec.  330;  McDonald  v.  Cran-  S.  R.  17  and  note;  Seamans  v.  Carter, 
dall,  43  111.  231, 92  Am.  Dec.  112;  Cum-  15  Wis.  548,  82  Am.  Dec.  696;  Stanley 
mings  V.  Long,  16  la.  41,  85  Am.  Dec.  v.  Sullivan,  71  Wis.  585,  37  N.  W.  801, 
502;  McConnell  v.  Wolcott,  70  Kan.  5  A.  S.  R.  245. 

375,  78  Pac.  848,  109  A.  S.  R.  454  and  Notes:  87  Am.  Dec.  273,  278;  38  A. 

note,  3  L.R.A.(N.S.)   122;   Macke  v.  S.  R.  247;  34  A.  S.  R.  499,  502;  U 

Byrd,  131  Mo.  682,  33  S.  W.  448,  52  L.R.A.  705. 

A.  S.  R.  649 ;  White  v.  Spencer,  217  6.  Cnmmings  v.  Long,  16  la.  41,  85 

Mo.  242,  117  S.  W.  20,  129  A.  S.  R.  Am.  Dec.  502;  Ketchin  v.  McCarley, 

547,  16   Ann.    Cas.   598;   Vincent   v.  26  S.  C.  1,  11  S.  E.  1099,  4  A.  S.  R. 

Vineyard,  24  Mont.  207,  61  Pac.  131,  674. 

81  A.  S.  R.  423;  Giles  v.  Miller,  36  Notes:  87  Am.  Dec.  278;  34  A.  S.  R. 

Neb.  346,  54  N   W,  551,  38  A.  S.  R.  504. 

730  and  note;  Hoy  y.  Anderson,  39 
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a  debt  which  was  contracted  before  the  property' became  impressed 
with  the  character  of  a  homestead  becomes  a  lien  thereon,  when  filed 
according  to  law,  and  a  subsequent  purchaser  takes  subject  thdreto.' 
And  it  is  clear  also  that  the  statute  may  provide  for  special  liens  of 
judgment  upon  homesteads,  as,  for  example,  is  frequently  done  under 
provisions  designed  to  enforce  the  decrees  of  court  in  divorce  pro- 
ceedings.® The  conflict  of  authority  on  the  question  of  the  exemption 
of  a  homestead  from  sale. under  execution  issued  upon  a  judgment 
founded  upon  a  tort  has  already  been  considered.* 

74.  Rule  that  Lien  Attaches. — Opposed  to  the  general  rule  stated 
in  the  preceding  paragraph,  there  is  a  line  of  authority  to  ihe  efTect 
that  the  judgment  or  other  lien  does  attach  to  an  existing  homestead, 
but  remains  dormant,  or  in  abeyance,  while  the  land  continues  to  be 
occupied  as  a  homestead,  and  becomes  active  or  potential  as  soon  as 
the  homestead  right  is  lost  or  terminates  by  alienation,  abandonment, 
or  otherwise.^®  Under  this  theory  the  lien  of  the  judgment  attaches 
to  the  homestead  as  well  as  to  any  other  real  property  of  the  judg- 
ment debtor;  the  exemption  of  the  homestead  is  only  an  exemption 
from  sale  on  execution,  while  occupied  by  the  debtor  or  his  family;  *^ 
and  when  the  homestead  right  is  at  an  end,  the  lien  of  the  jud'iment 
may  be  enforced  by  a  sale  on  execution.*^  From  this  rule  it  follows 
that  the  debtor  cannot,  while  judgments  stand  against  him  unsatis- 
fied, mortgage  or  sell  his  homestead  except  subject  to  the  liens  of  such 

7.  Note:  37  L.R.A.(N.S.)  166.  And  courts  of  Wisconsin  and  Minnesota, 
see  supra,  par.  65.  statutes  providing,  in  general  terras, 

8.  Fraaman  v.  Fraaman,  64  Neb.  that  judgments  should  be  liens  on  all 
472,  90  N.  W.  245,  97  A.  S.  R.  650;  the  defendant's  real  estate,  were  con- 
Harding  V.  Harding,  16  S.  D.  406,  92  strued  as  extending  such  liens  over 
N.  W.  1080,  102  A.  S.  R.  694.  And  homesteads,  which  by  law  were  exempt 
see  Alimony,  vol.  1,  p.  945  et  seq.  from  sale  under  execution.    As  a  con- 

9.  See  supra,  par.  70.  sequence  the  homestead   owner  could 

10.  Black  V.  Curran,  14  Wall.  463,  not  alienate  without  leaving  the  prop- 
20  U.  S.  (L.  ed.)  849;  Brandon  v.  erty  liable  to  be  sold  under  any 
Moore,  50  Ark.  247,  7  S.  W.  36,  7  A.  judgment  againsthim  existing  at  the 
S.  R.  06;  Pipkin  v.  Williams,  57  Ark.  date  of  conveyance:  Hoyt  v.  Howe,  3 
242,  21  S.  W.  433,  38  A.  S.  R.  241;  Wis.  752,  02  Am.  DeCw  705;  Folsom  ▼. 
Vanstory  v.  Thornton,  112  N.  C.  196,  Carli,  5  Minn.  333,  80  Am.  Dec.  429; 
17  S.  E.  566,  34  A.  S.  R.  483;  Stern  Tillotson  v.  Millard,  7  Minn.  513,  82 
V.  Lee,  115  N.  C.  426,  20  S.  E.  736,  26  Am.  Dec.  112.  But  the  rule  as  thus 
L.R.A.  814;  Blose  v.  Bear,  87  Va.  177,  announced  has  since  been  abrogated  by 
12  S.  E.  294,  11  L.R.A.  705  and  note,  statutes  and  decisions  in  both  of  these 

Notes:  34  A.  S.  R.  498;  38  A.  S.  R.  states,    maintaining   the   rule    that   a 

247;  34  A.  S.  R.  499,  503  et  seq.;  11  judgment  lien  does  not  attach  to  the 

L.R.A.  705.  homestead,  and  that  a  homestead  own- 

11.  Vanstorv  v.  Thornton,  112  N.  C.  er  may  sell  and  convey  it  free  of  such 
196, 17  S.  E.  566,  34  A.  S.  R.  483.  lien :  Seamans  v.  Carter,  15  Wis.  548, 

Note:  34  A.  S.  R.  504.  82  Am.  Dec.  696.     See  also  87  Am. 

12.  Note:  87  Am.  Dec.  278.  Dec.  278  note;  34  A.  S.  R.  499  note. 
By  early  decisions  of  the  supreme 
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judgment;  and  that  if  he  removes  from  such  homestead  with  the  view 
of  acquiring  another,  the  judgment  lien  immediately  becomes  active, 
and  the  premises  may  be  sold.^*  Furlhermore,  it  has  been  held  that 
the  lien  of  a  docketed  judgment  has  priority  over  the  lien  of  a  subse- 
quent mortgage  on  a  homestead  of  the  debtor  as  soon  as  the  homestead 
right  has  terminated  or  become  extinguished ;  ^*  and  that  where  the 
land  or  fee  is  sold  under  execution  subject  to  such  right,  the  purchaser 
has  the  absolute  title  when  the  homestead  right  ceases.**  So,  also, 
it  has  been  held  that  if  a  claim  does  not  accrue  until  after  the  close  of 
the  administration  of  a  decedent's  estate,  the  claimant  is  entitled,  on 
recovering  judgment,  to  have  it  declared  a  lien  on  the  decedent's 
homestead,  to  be  sold  only  after  the  homestead  has  expired,  although 
a  constitutional  provision  declares  that  a  homestead  shall  not  be 
subject  to  the  lien  of  any  judgment  or  decree,  or  to  sale  under  execu- 
tion or  other  process  thereon. *•  In  some  jurisdictions,  however,  the 
conveyance  in  fee  of  land  held  as  a  homestead,  which  is  subject  to  a 
judgment  lien,  will  not  destroy  the  exemption  of  the  land  from  sale 
under  execution  on  such  judgment  during  the  homesteader's  life,  and 
after  his  death  during  the  minority  of  his  youngest  child.*'  A  judg- 
ment debtor  who  has  acquired  an  additional  interest  in  real  property 
after  execution  has  been  levied  is  not  thereby  deprived  of  his  home- 
stead exemption,  and  such  acquisition  is  not  a  fraud  on  the  creditor's 
rights,  even  though  by  docketing  his  judgment  the  creditor  has 
acquired  a  lien  upon  the  land.*® 

75.  Subsequent  Occupation  as  Affecting  Judgment  or  Attachment 
Lien. — Although  as  already  seen,  it  is  a  general  rule  that  the  lien  of 
a  judgment  will  not  attach  to  a  homestead  while  it  is  occupied  or 
held  as  such,  yet  in  most  of  the  states  the  lien  of  a  judgment  existing 
prior  to  the  occupation  by  the  debtor  of  the  land  as  a  homestead,  or 
of  his  declaration  of  intention  to  hold  it  as  such,  is  superior  to  the 
homestead  right,  and  the  land  may  be  subjected  to  the  satisfaction 
and  discharge  of  such  judgment.**  Accordingly,  one  who  becomes 
a  householder  or  head  of  a  family  after  a  judgment  lien  has  attached 
to  his  land  is  not  entitled  to  a  homestead  in  the  land  paramount  to 
that  lien  until  its  discharge.*^    The  courts  of  somje  jurisdictions,  how- 

13.  Note:  34  A.  S.  R.  504.  19.  Robinson   v.    Wilson,    15    Kan. 

14.  Vanstory  v.  Thornton,  112  S.  C.  505,  22  Am.  Rep.  272;  Ashton  v.  Ingle, 
196, 17  S.  E.  566,  34  A.  S.  R.  483.  20  Kan.  670,  27  Am.  Rep.  197;  Bunn 

15.  Black  V.  Curran,  14  Wall.  463,  v.  Lindsay,  95  Mo.  250,  7  S.  W.  473, 
20  U.  S.  (L.  ed.)  849.  6  A.  S.  R.  48;  Northwest  Thresher  Co. 

16.  Scoggin    V.    Hudgins,    78    Ark.  v.  McCarroU,  30  Okla.  25,  118  Pac. 
531,  94  S.  W.  684, 115  A.  S.  R.  60.  352,  Ann.  Cas.  1913B  1145  and  note. 

17.  Stem  V.  Lee,  115  N,  C.  426,  20       Notes:  9  A.  S.  R.  210;  34  A.  S.  R. 
S.  E.  736,  26  L.RA.  814.  496;  11  L.R.A.  705;  Ann.  Cas.  1913B 

18.  Wright  V.  Bond,  127  N.  C.  39,  1147. 

37  S.  E.  65,  80  A.  S.  R.  78L  20.  Note:  9  A.  S.  R.  210. 
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ever,  hold  that  where  a  judgment  lien  has  attached  to  land  belonging 
to  the  judgment  debtor,  and  he  subsequently  occupies  the  land  for 
homestead  purposes,  such  subseqlient  occupation  divests  the  land  of 
any  judgment  lien  which  might  otherwise  attach  to  it.^  In  still  other 
states  a  peculiar  rule  exists  that  the  property  claimed  as  a  homestead 
by  occupation  subsequent  to  the  attaching  of  the  judgment  lien  can- 
not be  sold  or  the  lien  enforced  while  the  debtor  continues  to  hold 
and  occupy  the  premises  as  a  homestead,  but  after  the  homestead  is 
abandoned,  such  lien  attaches  and  takes  precedence  of  other  liens.^ 
It  has  frequently  been  held  that  the  lien  acquired  by  a  seizure  of 
and  levy  under  an  attachment,  on  the  lands  of  a  debtor,  is  not  divested 
by  a  subsequent  occupation  of  the  land  for  homestead  purposes,  and 
that,  in  such  case,  the  lands  may  be  sold  to  satisfy  the  claim  of  the 
attaching  creditor,  under  execution  issued  on  a  judgment  founded 
on  the  attachment,  notwithstanding  the  fact  that  after  the  levying  of 
the  attachment,  but  before  the  issuing  of  the  execution  or  the  entering 
of  the  judgment  in  the  attachment  proceedings,  the  debtor  occupies 
the  property  for  homestead  purposes.^  This  rule  is  based  on  the 
principle  that  such  right  is,  from  the  time  the  lien  attaches  by  the 
seizure,  a  vested  right  and  property ;  ^  of  course  the  defendant  in  such 
case  has  the  right  to  make  the  land  his  homestead,  but  he  can  do  so 
only  in  subjection  to  the  attachment  lien.*  In  some  jurisdictions, 
however,  a  levy  of  attachment  upon  property  possessing  characteristics 
of  homestead  does  not  give  to  the  attaching  creditor  such  a  vested 
interest  in  the  property  as  to  deprive  the  claimant  of  the  right  to 
claim  it  as  a  homestead,  and  the  claimant  may  select  and  record 
it  at  any  time  before  it  is  actually  levied  upon  under  execution .• 
In  still  other  states,  by  virtue  of  statutory  provisions,  it  is  held  that 
a  judgment  obtained  after  a  declaration  of  homestead,  unless  secured 
by  a  mortgage,  or  mechanics',  laborers'  or  vendors'  lien,  cannot  be 
enforced  against  a  homestead,  although  an  attachment  may  have  been 

1.  Dulion  ▼.  Harkness,  80  Miss.  8,  2.  Blose  v.  Bear,  87  Va,  177,  12  S. 

31  So.  416,  92  A.  S.  R.  663;  Haw-  E.  294,  11  L.R.A.  706. 

thorne  v.  Stnith,  3  Nev.  182,  93  Am.  Notes:  34  A.  S.  R.  407;  Ann.  Gas. 

Dec,  397;  Wright  v.  Bond,  127  N.  C.  1913B  1148. 

39,  37  S.  E.  65,  80  A.   S.  R.  781;  3.  Notes:   87  Am.  Dec  279;  Ann. 

Dye  V.  Cooke,  88  Tenn.  276,  12  S.  W.  Cas.  1913B  U49. 

631,    17    A.    S.    R.    882;    Maples    v.  4.  Robinson  v.  Wilson,  15  Kan.  595, 

Rawlins,  105  Tenn.  457,  58  S.  W.  644,  22  Am.  Rep.  272. 

80  A.  S.  R.  903,  holding  that  where  Note:  Ann.  Cas.  1913B  1149. 

the  head  of  a  family,  against  whom  And    see    generally.    Attachment, 

exists  a  judgment  of  a  court  of  record,  vol.  2,  p.  856  et  seq. 

purchases   land,  his   homestead   right  5.  Notes:  87  Am.  Dec.  279;   Ann. 

attaches  at  the  same  time  the  lien  of  Cas.  1913B  1150. 

the   judgment   does,   but   is   superior  6.  Hawthorne  v.  Smith,  3  Nev.  182| 

to  it.  93  Am.  Deo.  397. 

Note :  Ann.  Cas.  1913B  1150. 
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levied  upon  the  premises  before  the  filing  of  the  declaration  of 
homestead.' 

76.  Judgment  Lien  as  Affected  by  Subsequent  Legislation  or  Con- 
stitutional Provisions. — ^When  the  lien  of  a  judgment  has  attached  to 
the  land  of  a  debtor  it  cannot  be  divested  by  subsequent  legislation 
or  constitutional  provision  exempting  a  homestead  from  forced  sale.^ 
A  legislature  cannot  deprive  a  judgment  creditor  of  his  lien  on  the 
homestead  premises,  after  the  right  is  perfected  by  the  docketing  of 
the  judgment;  nor  of  his  right,  when  once  acquired,  to  sell  the  prop- 
erty on  execution,  upon  its  ceasing  to  be  a  homestead.  Hence,  an  act 
enlarging  rights  of  homestead  owners  is  prospective  only,  and  cannot 
affect  judgments  obtained  prior  to  its  passage.*  And  so,  where  a  judg- 
ment provides  that  the  owner  of  a  homestead  ''may  remove  therefrom, 
or  sell  and  convey  the  same,  and  such  removal  or  sale  and  conveyance 
shall  not  render  such  homestead  subject  or  liable  to  forced  sale  on 
execution,  or  other  final  process  hereafter  issued  on  any  judgment 
or  decree,''  such  judgment  is  not  affected  by  the  subsequent  passage 
of  a  statute,  and  therefore,  the  enforcement  of  such  a  judgment  against 
a  homestead,  after  a  sale  thereof,  will  not  be  restrained.^* 

Swrplua  OT  Excess 

TT.  Excess  as  Affected  by  Lien  Generally. — ^As  a  rule  a  judgment 
or  mortgage  lien  may  be  enforced  against  any  excess  in  value  of  home- 
stead over  tiie  amount  allowed  by  the  statute.^^  But  when  land 
claimed  as  a  homestead  exceeds  the  value  or  quality  allowed  by  stat- 
ute, the  officer  holding  the  execution  should  not  sell  until  it  has  been 
determined,  in  the  manner  provided  by  the  statute,  what  the  excess 
18,  so  that  he  may  be  able  to  sell  a  definite  interest  in  the  premises;  ^* 
and  unless  the  requirements  of  the  statute  in  this  regard  are  com- 
plied with,  it  is  a  general  rule  that  the  sale  by  the  eheriff  will  be 
unauthorized  and  void,  and  will  convey  no  title.^*   Accordingly,  unless 

7.  Notes:    87    Am.    Dee.    279;    37  123;  Van  Doren  ▼.  Wiedeman,  68  Neb. 
L.R.A.(N.S.)  169.  243,  94  N.  W.  124,  110  A.  S.  R.  419; 

8.  Note:  34  A.  8.  B.  496.    And  see  Fogg  v.  Fogg,  40  N.  H.  282,  77  Am. 
snpra,  par.  9.  Dec.  715;  MeCracken  v.  Adler,  98  N. 

9.  TiUotson  ▼.  Millard,  7  Minn.  613,  C.  400,  4  S.  E.  138,  2  A.  S.  R.  340; 
82  Am.  Dec.  112;  Seamans  v.  Carter,  Morrison  v.  Watson,  101  N.  C.  332,  7 

15  Wis.  548,  82  Am.  Dec.  696.  S.  £.  795,  1  L.R.A.  833;  Sampson  v. 
ID.  Seamans  v.  Carter,  15  Wis.  548,  Williamson,  6  Ter.  102,  55  Am.  Dee. 

82  Am.  Dee.  696.  762;  Waldron  v.  Kineth,  41  Wash.  459, 

11.  McDonald  ▼.   Crandall,  43  III.  84  Pac.  16,  111  A.  S.  R.  1022. 
231,  92  Am.  Dee.  112.  Note :  87  Am.  Dec.  273  et  seq. 

12.  Note:  87  Am.  Dec.  276.  But  see  Cronkhite  v.  Buchanan,  59 

13.  KendaU  v.  Clark,  10  Cal.  17,  70  Kan.  541,  53  Pac.  863,  68  A.  S.  R.  379 
Am.  Dee.  671;  Aekley  v.  Chamberlain,   (holding  that  where  there  is  a  judicial 

16  Cal.  181,  76  Am.  Dee.  516;  MeDon-  sale  of  two  or  more  parcels  of  land 
aid  V.  Badger,  23  Cal.  393, 83  Am.  Dec.  comprised  in  the  homestead,  the  f  aet 

617 


§  .77  .  HOMESTEAD  13  R.  C.  L. 

the  sheriff  has  caused  the  homestead  to  be  allotted,  or  unless  he  gives 
the  homesteader  a  fair  opportunity  to  make  his  selection,  the  sale  is 
void.^*  If  the  land  proposed  to  be  sold  is  all  that  the  execution  debtor 
has,  he  is  entitled  to  have  his  homestead  therein  laid  off  to  him, 
although  there  be  no  dwelling  house  or  other  habitable  building 
thereon,  because  he  may  build  a  house  and  other  buildings  on  the 
land,  and  thus  have  the  beneficient  provision  of  the  constitution.^* 
Moreover,  the  well-known  rule  that  an  officer  is  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  to  have  performed  his  duty,  is 
controlled  by  the  express  provisions  of  the  statute,  it  being  imperative 
that  the  homesteader  be  given  an  opportunity  to  designate  and  choose 
the  portion  of  the  land  desired  to  be  retained  as  a  homestead.^*  There 
is,  however,  authority  to  the  effect  that  even  though  a  sale  be  unau- 
thorized, a  purchaser  at  such  sale  will  acquire  an  equitable  lien  upon 
the  surplus,  which  he  may  enforce  as  soon  as  the  premises  cease  to 
be  a  homestead,  and  a  purchaser  from  him  will  acquire  this  lien  and 
may  enforce  it  against  the  surplus.^'  And  some  decisions  have  gone 
to  the  extent  of  holding  that  a  debtor  whose  claim  to  exemption  in 
lands  levied  on  is  disregarded  by  the  sheriff,  who,  without  appraise- 
ment, proceeds  to  sell  the  lands,  is  not  entitled  to  any  portion  of  the 
proceeds, — that  his  sole  remedy  is  against  the  sheriff.**  The  quantity 
of  land  to  bo  set  off  cannot  be  increased  because  the  defendant's  estate 
is  for  life  only,  or  is  for  any  reason  less  valuable  than  an  estate  in  fee. 
Moreover,  if  the  premises  can  be  divided  without  material  injury,  the 
life  tenant  cannot  require  that  they  be  sold  as  an  entirety,  and  that 
the  statutory  amount  of  homestead  value  be  paid  to  him  out  of  the 
proceeds.**  Under  some  statutes,  in  the  enforcement  of  a  lien  upon 
premises  including  the  homestead,  if  the  value  of  the  premises  exceeds 
the  homestead  exemption,  and  they  cannot  be  divided,  the  court  may 
order  the  sale  of  the  whole  and  the  payment  of  the  amount  of  the 

that  one  of  two  parcels  was  occupied  off  at  such  sale,  the  latter  is  not  for 
by  the  defendants  as  their  homestead  such  reason  void,  but  the  fee  passes. to 
did  not  render  it  imperative  on  the  the  purchaser,  subject  to  the  homestead 
sheriff  to  offer  them  in  separate  par-  right,  which  is  not  affected  by  the  sale, 
eels  in  the  absence  of  any  request  that  Bunn  v.  Lindsay,  95  Mo.  250,  7  S.  W. 
he  do  so).  473,  6  A.  S.  R.  48. 

14.  Riggs  V.  Sterling,  60  Mich.  643,       15.  McCracken  v.  Adler,  98  N.  C- 
'27  N.  W.  705,  1  A.  S.  R.  554;  Macke  400,  4  S.  E.  138,  2  A.  S.  R.  340. 
V,  Byrd,  131  Mo.  682,  33  S.  W.  448,  52       16.  Kessner  v.  Phillips,  189  Mo.  515, 
A.  S.  R.  649;  Kessner  v.  Phillips,  189  88  S.  W.  66,  107  A.  S.  R.  368,  3  Ann. 
Mo.  515,  88  S.  W.  66,  107  A.  S.  R.   Cas.  1005. 
368,  3  Ann.  Cas.  1005.  17.  Blue  v.  Blue,  38  111.  9,  87  Am. 

Under  earlier  decisions  of  the  Mis-   Dec.  267. 
souri  supreme  court  it  was  held  that       18.  Marks'  Appeal,  34  Pa.  St.  36,  75 
where  a  judgment  debtor  is  entitled  to   Am.  Dec.  631. 

a  homestead  exempt  from  sale  under  19.  Brown  v.  Starr,  79  Cal.  608,  21 
execution,  and  the  sheriff  fails  to  set  it   Pac.  973,  12  A.  S.  R.  180. 
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exemption  to  the  party  entitled.  In  such .  case  if  the  holder  of 
the  lien,  who  seeks  its  enforcement  by  sale  of  the  premises,  pays  the 
amount  of  the  homestead  exemption  into  court  for  the  benefit  of  the 
person  entitled  to  it,  he  is  entitled  to  a  decree  for  the  possession  of 
the  entire  property.*®  Where  the  claim  is  as  to  the  surplus  resulting 
from  the  sale  of  a  homestead  to  satisfy  a  vendor's^  lien,  it  has  been 
held  that  such  claim  is  in  time  if  interposed  before  the  purchaser  or 
sheriff  has  paid  out  the  proceeds  of  the  sale.* 

78.  Judgment  or  Execution  Levy  as  Affecting  Surplus. — There  is 
a  decided  coniflict  in  the  authorities  on  the  question  whether  a  judg- 
ment becomes  a  lien  upon  the  debtor's  homestead  as  to  the  excess 
thereof  above  the  statutory  limit  of  value.  The  question  in  each 
jurisdiction  depends  largely  upon  the  construction  to  be  given  to  the 
particular  statutes  therein  relating  to  homestead  rights  and  to  those 
relating  to  the  lien  of  judgments.  In  several  jurisdictions  it  is  held 
that  the  judgment  becomes  a  lien  upon  the  excess  of  the  homestead 
over  the  value  or  quantity  provided  by  statute.*  This  view  is  based 
upon  a  construction  of  the  statutory  provisions  to  the  effect  that  a 
homestead  interest  extends  only  to  a  certain  value  or  quantity,  and 
that  an  excess  of  value  or  quantity  is  to  be  considered  as  any  other 
real  property  of  the  debtor  and  is  therefore  subject  to  the  lien  of  a 
judgment.'  Wherever  such  rule  is  maintained,  it  is  held  that  when 
the  premises  occupied  by  a  debtor  entitled  to  a  homestead  estate 
therein  exceed  in  value  the  statutory  homestead  exemption  limit,  the 
lien  of  a  judgment  against  him  will  attach  to  such  excess  in  value,  and 
it  is  subject  to  levy  and  sale  under  execution  to  satisfy  such  judg- 
'  ment,  in  the  order  of  their  priority.*  In  other  jurisdictions  it  is  held 
that  a  judgment  is  not  a  lien  against  the  real  estate  of  a  debtor  unleas 
an  execution  can  be  enforced  against  the  property,  and  that  inas- 
much as  a  homestead  cannot  be  reached  by  execution,  and  a  statutorj' 
method  is  provided  by  which  the  excess  value  of  a  homestead  may  be 
reached  by  the  appraisal  and  partition  or  sale  of  the  homestead,  a 
judgment  does  not  become  a  lien  upon  such  excess.*^ 

20.  Knight  v.  Paxton,  124  U.  S.  552,  4,  Note:  34  A.  S.  R.  505. 

8  S.  Ct.  592,  31  U.  S.  (L.  ed.)  518.  5.  Lubbock  v.  McMann,  82  Cal.  226, 

1.  Johnson  v.  Agurs,  116  La.  634,  40  16  A.  S.  R.  108;  Sanders  v.  Russell,  86 
8o.  923.  114  A.  S.  R.  562.  Cal.  119,  24  Pac.  852,  21  A.  S.  R.  26; 

2.  AVbite  v.  Spencer,  217  Mo.  242,  Traders'  Nat.  Bank  of  Spokane  v. 
117  S.  W.  20,  129  A.  S.  R.  547  and  Schorr,  20  Wash.  1,  64  Pac.  543,  72 
note,  16  Ann.  Cas.  598  and  note;  Van-  A.  S.  R.  17. 

story  V.  Thornton,  112  N.  C.  196,  17  Notes:  34  A.  S.  R.  506;  16  Ann.  Cas. 

8.  E.  566,  34  A.  S.  R.  483.  603. 

Notes:  87  Am.  Dec.  279;  34  A.  S.  R.  But  see  Lean  v.  Givens,  146  Cal.  739, 

605.  81  Pac.  128,  106  A.  S.  R.  79  (distin- 

3.  White  V.  Spencer,  217  Mo.  242,  guishing  between  a  lien  of  judgment 
117  S.  W.  20,  129  A.  S.  R.  547,  16  and  a  lien  of  execution  and  holding 
Ann.  Cas.  598  and  note.  that  the  levy  of  an  execution  on  home- 
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79.  Effect  of  Execution  Sale  when  no  Surplus  Exists. — It  is  a  gen- 
eral and  reasonable  rule  that  if  land  of  less  value  than  the  statutory 
limit  is  rightfully  claimed  as  a  homestead,  a  sale  thereof  is  absolutely 
void/  unless  such  sale  be  made  to  obtain  the  purchase  money  there- 
for, or  unless  it  be  for  taxes  or  other  matters  expressly  enumerated  by 
statute  or  constitutional  provision  as  superior  to  the  homestead  right^ 
And  it  follows  of  course  that  a  sale  under  the  judgment  could  not 
divest  the  homestead  right  of  occupation.^  It  is  a  rule  that  a  judg- 
ment debtor  may  successfully  interpose  his  claim  of  exemption  as 
against  the  execution  creditor  at  any  time  before  actual  sale,  if  the 
right  to  claim  exemption  exists  at  that  time.'  Under  an  early  author- 
ity it  was  decided  that  no  damage  results  from  the  sale  of  a  homestead 
property  under  execution,  for  the  reason,  it  is  said  that  the  sheriff's 
deed  in  such  case  conveys  no  title,  and  the  purchaser  acquires  no 
right  to  the  property  sold.^^  It  is,  however,  a  most  reasonable  and 
practical  rule  that  a  levy  of  execution  made  on  land  occupied  as  a 
homestead,  casts  a  cloud  upon  the  title;  ^^  and,  even  though  no  title 
be  in  fact  conveyed,  that  a  sale  of  a  homestead,  under  execution  by 
the  creditors  of  the  homesteader  likewise  creates  a  cloud  upon  the 
title  removable  in  equity,^*  And  so  injunction  to  prevent  a  sale  of 
a  homestead  under  execution  may  be  issued  at  the  instance  of  a 
purchaser  from  the  homesteader  to  prevent  the  cloud  upon  the  title 
which  would  be  caused  by  such  sale.**  However,  such  relief  may  very 
properly  be  conditioned  on  the  returning  of  any  unpaid  portion  of 
money  borrowed  or  its  equivalent  with  interest  at  the  legal  rate.*^ 

stead  property  creates  a  lien  tbereon  11.  Deville  v.  Widoe,  64  Mich.  593, 
so  far  as  there  is  an  excess  over  the  ex-  31  N.  W.  533,  8  A.  S.  R.  852;  Cleland 
emption ) .  v.  Clark,  123  Mich.  170, 81 N.  W.  1086, 

6.  Kessinger  v.  Wilson,  53  Ark.  400,  81  A.  S.  R.  161. 

14  S.  W.  96,  22  A.  S.  R.  220;  Van  12.  White    Sewing    Mach.    Co.    ▼. 

Doren  v.  Wiedeman,  68  Neb.  243,  94  Wooster,  66  Ark.  382,  50  S.  W.  1000, 

N.  W.  124, 110  A.  S.  R.  419;  Tindall  v.  74  A.  S.  R.  100;  Tucker  v.  Kenniston, 

Peterson,  71  Neb.  160,  98  N.  W.  688,  47  N.  H.  267,  93  Am.  Dec.  425;  Bunk- 

99  N.  W.  659,  8  Ann.  Cas.  721 ;  Wal-  er  v.  Coons,  21  Utah  164,  60  Pac  549, 

dron  V.  Kineth,  41  Wash.  459,  84  Pac  81  A.  S.  R.  680. 

16,  111  A.  S.  R.  1022.  Note :  87  Am.  Dec  273. 

7.  Wegener  v.  Parrott,  51  S.  C.  489,  And  see  Cloud  on  TrruB,  voL  6,  p. 
29  S.  E.  240,  64  A.  S.  R.  695  and  note.  656  et  seq. 

8.  Black  v.  Curran,  14  Wall.  463,  20  13.  Ketchin  v.  McCarley,  26  S.  C. 
U.  S.  (L.  ed.)  849.  1,  11  S.  E.  1099,  4  A.  S.  R.  674.    See 

9.  Livermore  v.  Boutelle,  11  Gray  generally,  Cloud  on  Title,  voL  5,  p. 
(Mass.)  217,  71  Am.  Dec  708;  Wood  662. 

V.  Bowles,  92  Miss.  843,  46  So.  414, 131  14.  Hayes  v.  Southern  Home  Build- 

A.  S.  R.  559  and  note;  Sears  v.  Hanks,  ing,  etc.,  Ass'n,  124  Ala.  663,  26  So. 

14  Ohio  St.  298,  84  Am.  Dec.  378.  527,  82  A.  S.  R.  216.     See  generaUy, 

10.  Kendall  v.  Clark,  10  CaL  17,  70  Cloud  on  Title,  vol.  5,  p.  664  et  seq. 
Am.  Dec.  691  and  note. 
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VI.  Alienation,  Incumbrancb  and  Transmission 

In  Oeneral 

80.  Right  to  Alienate  or  Encumber. — ^In  the  absence  of  a  constitu- 
tional or  statutory  prohibition,  the  owner  of  a  homestead  may  sell 
or  encumber  it,  with  like  effect  as  if  the  property  had  not  been  set 
apart  as  a  homestead.^*  This  power  of  alienation  is  not  derived  from 
statutes  relating  to  the  alienation  of  homesteads  but,  exists  as  an 
incident  of  the  ownership  of  the  property  independently  of  the  home- 
stead law,  and  any  directions  and  prohibitions  of  such  a  statute  as 
to  alienations  are  mere  restrictions  on  this  antecedent  power.  With- 
out any  such  restriction,  the  property  passes,  by  a  conveyance,  as  if 
there  were  no  homestead.  No  express  waiver  of  the  homestead  is 
essential,  unless  the  statute  requires  it,  because  the  property  having 
passed  by  the  conveyance,  the  homestead  necessarily  ceases.^*  Many 
of  the  homestead  laws,  however,  with  the  apparent  design  of  pro- 
tecting the  widow  and  children  against  the  improvidence  of  the  hus- 
band as  well  as  against  his  creditors,  have  provided  for  restrictions 
on  the  right  to  convey  a  homestead ;  such  as  that  a  conveyance  shall 
no*,  be  valid  unless  by  an  instrument  expressly  releasing  the  home- 
stead right,  joined  in  by  the  wife  and  specially  acknowledged  by  her.*' 
But  provisions  exempting  the  homestead  from  forced  sale  do  not 
necessarily  inhibit  its  voluntary  alienation.^®  Where  restrictive  pro- 
visions of  statute  exist,  exemption  from  liability  for  indebtedness, 
and  inalienability  without  joint  consent,  go  ihand  in  hand  in  the 
matter  of  a  homestead.  That  which  secures  the  one,  guarantees  the 
other.  They  coexist,  or  they  do  not  exist  at  all.**  Laws  prescribing 
the  manner  of  conveying  homesteads  by  married  persons,  have  been 
said  to  be  in  the  nature  of  rules  of  evidence,  and  conveyances  there- 
under are  subject  to  the  same  legal  principles  as  are  conveyances  fall- 
ing under  the  statute  of  frauds  and  the  rules  of  equitable  estoppel 
and  waiver.*® 

81.  Effect  of  Conveyance  of  Fee. — ^A  deed  containing  no  relin- 
quishment of  the  homestead  right  conveys  the  fee  to  homestead  prop- 
erty, but  not  the  right  of  possession.  However,  an  abandonment  of 
the  homestead  is  effected  and  the  right  to  exemption  is  lost,  when 
the  grantor  conveys  the  premises,  and  places  the  grantee  in  posses- 

16.  Poole  V.  Gerrard,  6  Cal.  71,  65       16.  Note:  65  Am.  Dec.  482. 
Am.  Dee.  481,  overruled  on  another      17.  See  infra,  par.  83  et  seq. 
point  by  Qee  v.  Moore,  14  Cal.  472;       18.  Sampson  v.  Williamson,  6  Tex. 
Gladney  v.  Sydnor,  172  Mo.  318,  72  102,  56  Am.  Dec.  762. 
S.  W.  554,  95  A.  S.  R.  517,  60  L.R.A.       19.  Hogan  v.  Manners,  23  Kan.  551, 
880;  Moran  v.  Clark,  30  W.  Va.  358,  33  Am.  Rep.  199. 
4  S.  E.  303,  8  A.  S.  R.  66  and  note.  20.  Grice  v.  Woodworth,  10  Idaho 

Notes:  87  Am.  Dec.  467;  36  L.R.A.  459,  80  Pac.  912.  109  A.  S.  R.  214,  69 
(N.S.)  1029;  9  Ann.  Cas.  3.  L.R.A.  584. 
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sion  of  the  homestead.^  The  grantee  of  a  homestead  holds  it  free 
from  all  claims  which  could  not  have  been  asserted  against  it  when 
it  remained  the  property  of  his  grantor.' 

82.  Right  of  Children  as  Atfected  by  Conveyance  or  Incumbrance 
by  Owner. — The  rights  of  infant  children  in  a  homestead  are  under 
the  control  of  the  parents  during  the  joint  lives  of  the  latter.*  Hence, 
it  is  a  general  rule  in  the  absence  of  special  statutory  provisions  that 
children  cannot  control  parents  in  the  disposition  of  a  homestead, 
or  assert  a  right  therein  adversely  to  the  act  of  their  parents,  but 
the  latter  have  the  right  to  dispose  of  the  homestead  without  consult- 
ing them;  and  whatever  will  bind  the  head  of  the  family  will  be 
binding  on  them.*  This  rule  seems  to  be  based  on  the  idea  that 
no  title  or  estate  is  conferred  on  the  children, — nothing  but  a  mere 
right  to  retain  the  property  as  against  the  claims  of  creditors.*  tinder 
certain  statutes,  however,  children  have  been  given  such  a  substantive 
interest  in  the  homestead  as  will  disable  the  parent  from  alienating 
it.« 

Necessity  of  Joint  Consent  of  Husband  and  Wife 

83.  General  Rule. — It  is  well  settled  under  the  statutes  in  a  large 
majority  of  the  states  that  the  alienation  or  incumbrance  of  a  liome- 
stead  by  one  only  of  the  spouses  is  absolutely  void,  and  passes  no 
title  to  the  alienee.^    In  some  states  not  only  is  tlie  consent  of  both 

1.  McDonald  v.  CrandaU,  43  111.  231,  W.  433,  38  A.  S.  R.  241 ;  Smith  v. 
92  Am.  Dec.  112  and  note.  Smith,  12  Cal.  216,  73  Am.  Dec.  533; 

2.  Payne  v.  Cummings,  146  Cal.  426,  Burkett  v.  Biirkett,  78  Cal.  310,  20 
80  Pac.  620,  106  A.  S.  R.  47;  Morgan  Pac.  715, 12  A.  S.  R.  58,  3  L.R.A.  781; 
V.  Benthein,  10  S.  D.  650,  75  N.  W.  Gleason  v.  Spray,  81  Cal.  217,  22  Pac. 
204,  66  A.  S.  R.  733.  551,  15  A.  S.  R.  47;  Hart  v.  Churc^h, 

3.  Brown  v.  Coon,  36  lU.  243,  85  126  Cal.  471,  58  Pac.  910,  59  Pac  296, 
Am.  Dec.  402.  77  A.  S.  R.  195;  Freiermuth  v.  Steigle- 

4.  Tadlock  v.  Eccles,  20  Tex.  782,  73  man,  130  Cal.  392,  62  Pac.  615.  80  A. 
Am.  Dec.  213.  S.  R.  138;  Swan  v.  Walden,  156  Cal. 

Note:  56  L.R.A.  34  et  seq.  196,  103  Pac.  931, 134  A.  S.  R.  118,  20 

5.  Note:  56  L.R.A.  34.  See  infra,  Ann.  Cas.  194;  Cordano  v.  Wright,  159 
par.  130  et  seq.,  as  to  the  rights  of  Cal.  610,  115  Pac.  227,  Ann.  Cas. 
children  after  death  of  homesteader.  1912C  1044;  Thomas  v.  Craft,  55  Fla. 

6.  Note:  6  L.R.A.  815.  842,  46  So.  594,  16  Ann.  Cas.  1118; 

7.  Smith  V.  Pearce,  85  Ala.  264,  4  Pritchett  v.  Davis,  101  Ga.  236,  28  S. 
So.  616,  7  A.  S.  R.  44  and  note;  Cox  E.  666,  65  A.  S.  R.  298;  Blue  v.  Blue, 
v.  Holcomb,  87  Ala.  589,  6  So.  309,  13  38  111.  9,  87  Am.  Dec.  267;  Kitterlin  v. 
A.  S.  R.  79;  Richardson  v.  Woodstock  Milwaukee  Mechanics'  Mut.  Ins.  Co., 
Iron  Co.,  90  Ala.  266,  8  So.  7,  9  L.R.A.  134  111.  647,  25  N.  E.  772,  10  L.R.A. 
348;  Hodges  v.  Winston,  95  Ala.  514>  220;  Sheilds  v.  Bush,  189  111.  534,  51> 
11  So.  200,  36  A.  S.  R.  241  and  note;  N.  E.  962,  82  A.  S.  R.  474  and  note; 
McGhee  v.  Wilson,  111  Ala.  615,  20  So.  Larson  v.  Reynolds,  13  la.  579,  81  Am. 
619,  56  A.  S.  R.  72;  Clark  v.  Bird,  158  Dec.  444;  Sharp  v.  Bailey,  14  la.  387, 
Ala.  278,  48  So.  359,  132  A.  S.  R.  25;  81  Am.  Dec.  489  and  note;  Burnap  v. 
Pipkin  V.  Williams,  57  Ark.  242,  21  S.  Cook,  16  la.  149,  85  Am.  Dec.  507  an4 
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required,  but*  it  is  necessary  that  both,  acting  contemporaneously, 
shall  sign  the  same  joint  instrument.^  In  some  cases,  in  addition 
to  the  wife's  signature,  she  must,  in  a  private  examination,  express 
to  an  officer  taking  the  acknowledgment  that  she  knowingly  and 
voluntarily  signs  the  instrument^    Estoppel  cannot  supply  the  place 

note;    Seiffert,   etc.,   Lumber    Co.    v.  Dittbemer,  70  Neb.  544,  98  N.  W.  67, 

Hartwell,  94  la.  676,  63  N.  W.  333,  58  113  A.  S.  R.  802;  Goble  v.  Brenneman, 

A.  S.  R.  413 ;  Lessell  v.  Goodman,  97  75  Neb.  309,  106  N.  W.  440,  121  A.  S. 

la.  681,  66N.  W.  917,  69  A.  S.  R.432;  R.  813;   Weatherington  v.  Smith,  77 

Howell  V.  McCrie,  36  Kan.  636,  14  Neb.  363, 109  N.  W.  381,  124  A.  S.  R. 

Pac.  257,  59  Am.  Rep.  584;  Pilcher  v.  855,  13  L.R.A.(N.S.)  430;  Bremsetli  v. 

Atchison,  etc.,  R.  Co.,  38  Kan.  516,  16  Olson,  16  N.  D.  242,  112  N.  W.  1056, 

Pac.  945,  6  A.  S.  R.  700;  Wallace  v.  14  Ann.  Cas.  1155,  13  L.R.A.(N.S.) 

Travelers'  Ins.  Co.,  54  Kan.  442,.  38  170;  Goidsborough  v.  Hewitt,  23  Okla. 

Pac.  489,  46  A.  S.  R.  288,  26  L.R.A.  66,  99  Pac.  907,  138  A.  S.  R.  795;  St. 

806;  Berry  v.  Berry,  57  Kan.  691,  47  Louis,  etc.,  R.  Co.  v.  Dreyfus,  42  Okla. 

Pac.  837,  57  A.  S.  R.  351;  Portsmouth  401,  141   Pac.  773,  L.R.A.1915D  647 

Sav.  Bank  v.  Hardman,  62  Kan.  242,  and  note;  Davis  v.  Milady,  92  S.  C. 

61  Pac.  1131,  84  A.  S.  R.  381 ;  Adams  135,  75  S.  E.  363,  Ann.  Cas.  1914B 

V.  Gilbert,  67  Kan.  273,  72  Pac.  769,  267;  Brady  v.  Kreuger,  8  S.  D.  464,  66 

100  A.  S.  R.  456;  Withers  v.  Love,  72  N.  W.  1083,  59  A.  S.  R.  771;  Karcher 

Kan.  140,  83  Pac.  204,  3  L.R.A. (N.S.)  v.  Qans,  13  S.  D.  383,  83  N.  W.  431,  79 

614;   Woodbury  v.   Luddy,   14   Allen  A.  S.  R.  893;  Somers  v.  Somers,  27  S. 

(Mass.)  1,  92  Am.  Dec.  731;  McKee  v.  D.  500,  131  N.  W.  1091,  36  L.R.A. 

W^ilco",  11   Mich.   358,  83  Am.   Dec.  (N.S.)    1024;    Hamby   v.    Lane,    107 

743;  Ring  v.  Burt,  17  Mich.  465,  97  Tenn.  698,  64  S.  W.  1067,  89  A.  S.  R. 

Am.  Dec.  200 ;  Jossman  v.  Rice,  121  967 ;  Brewer  v.  Wall,  23  Tex.  586,  76 

Mich.  270,  80  N.  W.  25,  80  A.  S.  R.  Am.  Dec.  76;  Keyes.  v.  Rines,  37  Vt. 

493;  Jasper  Tp.  v.  Martin,  161  Mich.  260,  86  Am.  Dec.  707;  Martin  v.  Har* 

336,  126  N,  W.  437.  137  A.  S.  R.  508;  rington,  73  Vt.  193,  50  Atl.  1074,  87 

Hayes  v.  McAra,  166  Mich.  198,  131  N.  A.  S.  R.  704  and  note;  O'Malley  v. 

W.  535,  35  L  R.A.(N.S.)  116;  Law  v.  Ruddy,  79  Wis.  147,  48  N.  W.  116,  24 

Butler,  44  Minn.  482,  47  N.  W.  53,  9  A.  S.  R.  702;  Whitmore  v.  Hay,  85 

L.R.A.  856;  Grace  v.  Grace,  96  Minn.  Wis.  240,  55  N.  W.  708,  39  A.  S.  R. 

294,  104  N.  W.  909,  113  A.  8.  R.  625,  838;  Jerdee  v.  Furbush,  116  Wis.  277, 

6  Ann.  Cas.  952,  4  L.R.A.(N.S.)  786;  95  A.  S.  R.  904  and  note;  Sheridan 

Murphy  v.  Renner,  99  Minn.  348,  109  First    Nat.    Bank    v.    Citizens'    State 

N.  W.  693,  116  A.  S.  R.  418,  8  L.R.A,  Bank,  11  Wyo.  32,  70  Pae.  726,  100 

(N.S.)  665;  Lucy  v.  Lucy,  107  Minn.  A.  S.  R.  925. 

432.  120  N.  W.  754,  131  A.  S.  R.  502;       Notes:  65  Am.  Dec.  484;  6  A.  S*  Rl 

McKenzie  v.  Shows,  70  Miss.  388,  12  777 ;  82  A.  S.  R.  221 ;  96  A.  S.  R.  911 

So.  336,  36  A.  S.  R.  654;  Bolen   v.  et  seq.;  133  A.  S.  R.  337;  9  L.R.A. 

Lilly,  86  Miss.  344,  37  So.  811,  107  A.  804;  8  L.R.A. (N.S.)  566  et  seq.,  748^ 

S.  R.  291  and  note;  McDonald  v.  San-  752;  9  Ann.  Cas.  3;  11  Ann.  Ca&  423; 

fotd,  88  Miss.  633,  41  So.  369,  117  A.  15  Ann.  Cas.  1119. 
S.  R.  758,  9  Ann.  Cas.   1 ;   Kaes  vl       8.  See  infra,  par.  86. 
Gross,  92  Mo.  647,  3  S.  W.  840,  1  A.       9.  Richardson    v.    Woodstock    Iron 

S.  R.  767;  Buehnell  v.  Loomis,  234  Mo.  Co.,  90  Ala.  266,  8  So.  7,  9  L.R.A.  348; 

371,  137  S.  W.  267,  36  L.R.A. (N.S.)  Hayes   v.   Southern    Home    Building, 

1029;  Horbach  v.  Tyrrell,  48  Neb.  614,  etc.,  Ass'n,  124  Ala.  663,  26  So.  527, 

67  N.  W.  485,  489,  37  L.R.A.  434;  82  A.  S.  R.  216  and  note;  Poole  v. 

Roberts  v.  Robinson,  49  Neb.  717,  68  Gerrard,  6  Cal.  71,  65  Am.  Dec.  481, 

N.  W.  1035,  69  A.  S.  R.  567;  Teske  v.  overruled  on  another  point  by  Gee  v. 
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of  the  signature  and  acknowledgment  required  by  statute.^^  Accord- 
ing to  still  other  authorities  in  order  to  convey  or  encumber  a  home- 
steady  there  must  be  in  the  instrument  itself  a  renunciation  of  the 
homestead  right,  or  an  express  stipulation  that  the  homestead  is 
intended  to  be  conveyed  or  affected  by  the  instrument.**  The  theory 
of  all  these  statutes  is  that  the  homestead  belongs  to  and  is  for  the 
benefit  of  the  family, — parents  and  children.  As  to  its  conveyance, 
therefore,  they  contemplate  that  there  shall  be  a  concurrence  of  both 
minds  (of  the  two  heads,  so  to  speak)  before  the  dwelling  place  of 
the  family  shall  be  encumbered,  or  the  right  of  either  one  be  divested 
or  affected,  and  accordingly  the  will  of  the  wife  is,  in  theory,  at  least, 
made  as  supreme  as  that  of  the  husband.*'  However,  the  sole  object 
of  the  statutes  is  to  prevent  the  alienation  of  the  homestead  unless 
the  wife  joins  in  the  conveyance  or  contract ;  *•  hence,  the  wife  can- 
not invoke  the  law  for  any  other  purpose  than  that  which  it  was 
intended  to  subserve.  For  example,  she  cannot  use  it  as  a  means 
to  defraud  others.**  While  there  is  some  conflict  in  the  authorities 
on  the  point,  the  constitutionality  of  statutes  limiting  or  restraining 
the  alienability  of  homestead  property  is  now  deemed  to  be  beyond 
serious  question.**  The  people,  in  their  constitution,  so  far  as  future 
debts  may  be  affected,  have  the  right  to  provide  for  any  sort  of 
homestead,  guarded  as  they  please ;  subject  to  restrictions,  or  without 
restrictions;  to  prohibit  the  owner  of  the  homestead  from  encumber- 
ing it,  or  permit  it  to  be  done,  as,  in  their  wisdom,  they  see  fit.  And, 
if  unrestricted  by  the  constitution,  the  legislature  may  exercise  the 

I 

Moore,  14  Cal.  472;  Wallace  v.  Travel-  Note:  12  A.  S.  R.  685. 

ers'  Ins.  Co.,  64  Kan.  442,  38  Pac.  489,  12.  Thompson     v.     New     England 

45  A.  S.  R.  288,  26  L.R.A.  806.  Mortgage  Security  Co.,  110  Ala.  400, 

Notes:  95  A.  S.  R.  941;  133  A.  S.  R.  18  So.  315,  55  A.  S.  R.  29;  Freiermuth 

337.  V.  Steigleman,  130  Cal.  392,  62  Pac 

10.  Note:  95  A.  S.  R.  944.    See  also  615,  80  A.  S.  R.  138;  Grice  v.  Wood- 
ESTOPPBL,  vol.  10,  p.  750.  worth,  10  Idaho  459,  80  Pac.  912, 109 

11.  Best  V.  Allen,  30  111.  30,  81  Am.  A.  S.  R.  214,  69  L.R.A.  584;  Larson  v. 
Dec.  338;  Hoskine  v.  Litchfield,  31  111.  Reynolds,  13  la.  579,  81  Am.  Dec  444; 
137,  83  Am.  Dec.  215  and  note;  Ives  l^avis  v.  Milady,  92  S.  C.  135,  76  S.  E. 
V.  Mills,  37  111.  73,  87  Am.  Dec.  238;  303,  Ann.  Cas.  1914B  267. 
McMahill  r.  McMahill,  105  111.  596,  44  Note :  95  A.  S.  R.  911. 

Am.  Rep.  819,  overruled  on  another      18.  Note:  95  A.  S.  R.  923. 

point  by  Colbert  v.  Rings,  231   lU.      1*.  Welch  v.  Rice,  31  Tex.  688,  98 

404, 83  N.  E.  274;  Ogden  Building,  etc..  Am.  Dec.  556. 

Ass'n  V.  Mensch,  196  111.  554,  63  N.  E.       15.  Bushnell  v.  Loomis,  234  Mo.  371, 

1049,   89    A.   S.   R.   330;   Bremer   v.  137  S.  W.  257,  36  L.R.A(N.S.)  1029 

Hicks,  230  111.  536,  82  N.  E.  888,  120  and  note. 

A.  S.  R.  332;  Dickson  v.  Chom,  6  la.      Notes:  65  Am.  Dec  484;  87  Am. 

19,  71  Am.  Dec  382;  Wallace  v.  Trav-  Dec  467;  95  A.  S.  R.  939. 

elers'  Ins.  Co.,  54  Kan.  442,  38  Pac 

489,  45  A.  S.  R.  288,  26  L.R.A.  806. 
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same  power.^*  In  general,  however,  it  seems  that  constitutional  pro- 
visions relating  to  the  alienation  of  homesteads,  are  not  retroactive. 
80,  it  has  been  held  that  a  mortgage  of  the  homestead,  assigned  before 
the  enactment  of  the  constitution,  but  executed  after,  does  not  require 
the  signature  of  both  husband  and  wife.  But  where  it  was  executed 
after,  in  payment  of  a  debt  incurred  before  the  constitution  went 
into  effect,  it  has  been  held  that  the  wife  must  join  in  the  mortgage.^' 
84.  Force  and  Effect  of  General  Rule. — The  nature  of  the  title  by 
which  the  homestead  is  held  does  not  affect  the  operation  of  the 
general  rule  requiring  the  joinder  of  both  husband  and  wife  in  con- 
veyances and  incumbrances  of  the  homestead  property.**  And  so, 
where  the  homestead  is  held  under  a  contract  for  the  purchase  thereof, 
the  husband  cannot,  without  the  consent  of  his  wife,  extinguish  the 
homestead  right  by  an  assignment  of  his  contract  of  purchase  or  title 
bond.**  According  to  the  weight  of  authority  conveyances  and  incum- 
brances of  the  homestead  by  one  only  of  the  spouses  are  absolutely, 
not  relatively,  void,  and  may  be  taken  advantage  of  by  either  the 
husband  or  wife,  or  a  third  person,  as  if  no  deed  had  been  executed.*^ 
Such  an  alienation  by  a  husband  does  not  therefore  possess  the  force 
and  effect  of  an  imperfectly  executed  conveyance,  but  to  give  it  oper- 
ation there  must  be  a  subsequent  acknowledgment  by  the  wife,  prop- 
erly certified,  made  voluntarily,  and  with  intent  to  cure  the  defect.* 
Under  the  rule  requiring  the  joint  consent  of  husband  and  wife  to 
conveyances  or  other  instruments  affecting  the  homestead  right,  the 
husband  is  deprived  of  all  authority  to  sell,  mortgage  or  otherwise 
charge  the  homestead  without  the  wife's  consent,  though  his  title 
to  the  property  may  be  complete  and  absolute;  though  the  right  and 
estate  of  homestead  are  in  him;  and  though  the  homestead  statutes 
do  not  confer  on  the  wife  any  right  or  estate  in  the  homestead  dur- 
ing his  life.*  Nor  can  the  husband,  without  the  wife's  consent,  trans- 
fer title  even  conditionally.  Moreover,  the  wife  must  join,  even 
though  a  life  estate  in  the  homestead  is  reserved  to  her.*  And  the 
operation  of  the  general  rule  is  not  affected  by  the  fact  that  the 
conveyance  by  the  husband  is  for  a  debt  existing  before  the  home- 

16.  Moran  v.  Clark,  30  W.  Va.  358,      Notes:  65  Am.  Dec.  484;  8  A.  S.  R. 
4  S.  E.  303,  8  A.  S.  R.  66.  87;  95  A.  S.  R.  916,  919. 

17.  Note:  95  A.  S.  R.  915.  See  supra,  par.  83. 

18.  Notes:  65  Am.  Dec.  487;  9  Ann.       1.  Cox  v.  Holcomb,  87  Ala.  589,  6 
Cas.  5.  So.  309, 13  A.  S.  R.  79  and  note ;  Pip- 

19.  Alexander  v.  Jackson,  92  Cal.  kin  v.  Williams,  57  Ark.  242,  21  S.  W. 
614,  28  Pac.  593,  27  A.  S.  R.  158 ;  433,  38  A.  S.  R.  241. 

Perry  v.  Ross,  104  CaL  15,  37  Pac.  757,  2.  Witherington  v.  Mason,  86  Ala. 

43  A.  S.  R.  66.  345,  5  So.  679,  11  A.  S.  R.  41  and 

Note:  9  Ann.  Cas.  5.  Dote;  Snyder  v.  People,  26  Mich.  106, 

20.  Martin   v.   Harrington,   73   Vt.  12  Am.  Rep.  302. 

193,  50  Atl.  1074,  87  A.  S.  R.  704.  8.  Note :  96  A.  S.  R.  912. 
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stead  right  accrued.*  However,  where  the  husband  alone  aliens  the 
homestead  and  delivers  possession  or  abandons  the  premises,  it  has 
been  held,  in  a  number  of  cases,  to  inure  in  favor  of  the  grantee  so 
as  to  vest  the  title  in  him  notwithstanding  the  invalidity  of  the  con- 
veyance. There  are  also  many  authorities  holding  that  the  statutory 
restraint  on  alienation  is  merely  a  suspension  of  that  right,  and  that 
consequently  a  conveyance  in  violation  of  the  restraint,  as  by  the 
nonjoinder  of  the  wife,  or  the  like,  is  void  only  as  to  the  homestead 
right,  and  subject  to  that  right,  passes  whatever  estate  the  grantor 
has.*  To  invoke  the  operation  of  the  general  rule,  there  must  be, 
in  all  cases,  an  actual,  legal  homestead.^  An  objection  to  a  deed, 
executed  by  the  husband  alone  without  the  wife,  that  it  was  void 
because  the  land  therein  described  was  a  part  of  the  grantor's  home- 
stead, cannot  prevail  unless  it  be  made  to  appear  that  such  lands 
were  actually  used,  or  manifestly  intended  to  be  used,  as  part  of  the 
home  of  the  family.  A  secret  intention  of  the  seller,  not  made  known, 
cannot  affect  a  purchaser.^  It  has  been  held  that  the  proceeds  of 
the  sale  of  a  homestead  belong  to  the  wife,  and  cannot  be  attached 
for  her  husband's  debts,  where  she  refuses  to  join  in  a  deed  of  the 
homestead  unless  the  avails  are  given  to  her,  and  the  husband  con- 
sents to  her  having  them.^  Also  it  has  been  ruled  that  if  a  husband 
has  resolved  to  change  his  residence,  and  has  sold  his  homestead  in 
order  to  effect  such  cliange,  and  not  as  a  device  to  avoid  the  statute 
requiring  his  wife's  consent  to  the  sale,  the  fact  that  the  sale  was 
made  before  his  actual  removal  from  the  land  will  not  invalidate 
the  conveyance,  which  would  have  been  valid  if  made  after  the,  aban- 
donment of  the  homestead.*  In  applying  the  general  rule  equity 
looks  at  the  substance,  rather  than  the  form ;  no  refinements  of  equity 
will  therefore  be  permitted  to  circumvent  the  express  requirement 
that  the  wife  must  concur  in  the  incumbrance  of  the  homestead.** 
85.  Joint  and  Separate  Instruments. — By  virtue  of  the  clear  pro- 
visions of  the  homestead  laws,  in  many  jurisdictions,  the  interest  in 
the  homestead  property  cannot  while  husband  and  wife  both  live, 
be  conveyed,  encumbered,  or  impaired,  in  favor  of  a  third  party, 
except  by  a  single  written  instrument,  executed  and  acknowledged 
personally  by  both  husband  and  wife ;  *^  and  any  attempted  action 

4.  Note:  9  Ann.  Cas.  5.  10.  Downing  v.  Hartshorn,  69  Neb. 

5.  Note :   65  Am.  Dec.  485  et  seq.  364,  95  N.  W.  801,  111  A.  S.  R.  550. 
See  supra,  par.  3,  as  to  theory  that  11.  Poole  v.  Gerrard,  6  Cal.  71,  65 
homestead  is  privilege  merely;  and  see  Am.  Dec.  481,  overruled  on  another 
also  infra,  par.  94,  as  to  conveyance  of  point  by  Gee  v.  Moore,  14  Cal.  472; 
reversionary  interests.  Freiermuth    v.    Steigleman,   130    Cal, 

6.  Note:  9  Ann.  Cas.  6.  392,  62  Pac.  615,  80  A.  S.  R.  138; 

7.  Grosholz   v.   Newman,   21   Wall.  Thomas  v.  Craft,  65  Fla.  842,  46  So. 
481,  22  U.  S.  (L.  ed.)  471.  594,  15  Ann.  Cas.  1118;  Wallace  v. 

8.  Keyes  v.  Rines,  37  Vt.  260,  86  Travelers'  Ins.  Co.,  54  Kan.  442,  38 
Am.  Dec.  707.  Pac.  489,  45  A.  S.  R.  288,  26  L.RA. 

9.  Note:  9  Ann.  Cas.  8.  806. 
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in  this  behalf)  not  in  full  conformity  with  thd  requirements  "of  the 
law,  is  absolutely  void  and  inoperative  for  any  purpose,  and  acquires 
no  validity,,  even  if  the  premises  subsequently  lose  their  character 
as  a  homestead  from  abandonment  or  other  cause.*'  Even  an  inno- 
cent purchaser  for  value  acquires  no  right  to  a  homestead  conveyed 
by  the  husband  alone  without  his  wife  joining  in  the  conveyance.** 
Nor  ordinarily  will  two  separate  and  independent  conveyances  by  the 
husband  and  wife,  nor  a  subsequent  execution  by  the  latter  of  the 
former's  deed  be  deemed  sufficient,  although  it  has  been  intimated 
that  a  husband  and  wife,  by  two  separate  instruments,  could  alienate 
the  homestead,  when  it  was  intended  by  both  that  such  instruments 
should  operate  together  as  a  single  instrument,  since  in  such  a  case 
it  might  be  said  that  the  separate  consent  of  each  had  such  a  con- 
nection with  each  other  that  they  might  together  be  considered  as 
the  joint  consent  of  both.**  So  it  has  been  held  that  a  deed  of  a 
homestead  is  valid  where  it  was  si.c:ned  and  acknowledged  by  the 
husband  in  one  county  and  immediately  forwarded  to  the  wife  in 
another  county  where  she  signed  and  acknowledged  it,  it  beine  said 
that  the  failure  of  the  husband  and  wife  to  sign  and  acknowledG:e 
the  execution  of  a  deed  conveying  their  homestead  at  the  same  time 
and  place  is  not  sufficient  of  itself  to  show  that  it  was  made,  and 
executed  without  the  joint  consent  of  both  husband  and  wife.**  Tt 
has  been  ruled  that  even  the  joint  deed  of  husband  and  wife  will 
not  be  sufficient  to  bar  the  homestead  right,  though  in  terms  it  con- 
vejrs  with  warranty  every  claim,  interest  and  estate  of  whatever  descrip- 
tion, at  law  or  in  equity,  where  there  is  no  express  mention  of  the 
homestead  estate.**  Nor  will  a  deed  signed  by  a  husband  and  his 
wife  convey  the  homestead,  where  the  wife  does  not  join  in  the 
granting  part,  but  only  in  the  in  testimonium  part,  she  joining  to 
release  dower,  since  in  legal  effect  such  a  deed  purporting  to  convey 
the  homestead  amounts  to  no  more  than  a  deed  by  the  husband, 
and  a  relinquishment  of  dower  by  the  wife  in  a  separate  instrument.*' 
86.  Necessity  of  Strict  Observance  of  Statutory  Provisions. — If 
the  method  by  which  the  homestead  may  be  alienated  is  expressly 
and  specifically  prescribed  by  law  all  other .  methods  of  alienation 
are  inhibited.*®     Moreover,  since  the  homestead  right  is  peculiarly 

Notes:  66  Am.  Dec.  488;  56  L.R.A.  L.RJI.  220;  8  L.R.A.(N.S.)  748,  749, 

36  et  seq.;  8  L.R.A.(N.S.)  748  et  seq..  751. 

12.  Gleason  v.  Spray,  81  CaL  217,  15.  Note:  8  L.R.A.(N.S.)  751. 
22  Pac.  551, 15  A.  S.  R.  47;  Loomis  v.  16.  Note:  10  L.R.A.  220. 
Loomis,  148  CaL  149,  82  Pac.  679,  1  17.  Sharp  v.  Bailey,  14  la.  387,  81 
L.R.A.(N.S.)  312;  Somers  v.  Somers,  Am.  Dec.  489. 

27  S.  D.  500,  131  N.  W.  1091,  36       Note:  95  A.  S.  R.  934. 
L.R.A.(N.S.)  1024.  18.  Thomas  v.  Craft,  66  Fla.  842,  46 

13.  Note :  10  L.R.A.  220.  So.  594,  15  Ann.  Cas.  1118. 

14.  Notes:   95   A.    S.   R.    935;  10 
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favored,  as  a  general  rule,  there  can  be  no  operative  conveyance 
or  effectual  release  of  the  exemption  unless  the  mode  pointed  out 
by  the  statute  is  pursued  with  reasonable  strictness.*®  Under  this 
rule  it  has  been  held  that  where  the  wife  is  required  to  join  in  the 
deed,  her  mere  signature,  and  the  insertion  of  her  name  in  the  intro- 
duction or  final  clause  of  the  conveyance,  but  not  in  the  granting  part, 
will  not  suffice.**  However,  the  constitutional  and  statutory  require- 
ments respecting  conveyances  of  the  homestead  apply  only  when  a 
contractual  disposition  of  such  property  is  sought  to  be  made  and 
do  not  prevent  the  erection  of  an  equitable  estoppel.  Estoppel  does 
not,  however,  operate  to  convey  title,  but  merely  precludes  the  land 
owner,  where  estoppel  exists,  from  asserting  title  for  the  purpose 
of  obtaining  a  possession  of  the  homestead.*  It  has  been  held  that 
a  mere  mortgage  is  no  waiver  of  the  homestead  right,  where  the 
statute  provides  specifically  how  the  right  is  to  be  released,  and  that 
mode  is  not  followed.* 

87.  Conveyance  by  Attorney  or  Power  of  Attorney;  Ratification. — 
The  question  has  arisen  whether  one  spouse  can  give  to  the  other  a 
power  of  attorney  to  convey  or  encumber  the  homestead,  so  as  to 
pass  title  thereto.  On  the  theory  that  the  homestead  right  is  a  per- 
sonal privilege  which  cannot  be  delegated  by  one  to  another,  this 
question  has  generally  been  answered  in  the  negative.'  Nor,  it  has 
been  held,  can  the  husband  and  wife  even  by  mutual  conveyances 
confer  on  each  other  the  power  to  convey  the  homestead  by  a  sole 
deed.^  It  has  been  held,  however^  that  husband  and  wife  can  convey 
their  homestead  acting  Uirough  an  attorney  in  fact,  where  they  both 

r 

19.  Thompson  ▼.  New  England  303,  8  A.  S.  R.  66;  Minnesota  Stone- 
Mortgage  Seeurity  Co.,  110  Ala.  400,  ware  Co.  v.  McCrossen,  110  Wis.  316, 
18  So.  315,  55  A.  S.  R.  29;  Lubbock  v.  85  N.  W.  1019,  84  A.  S.  R.  927;  Sher- 
McMann,  82  Cal.  226,  22  Pac.  1145, 16  idan  First  Nat.  Bank  v.  Citissens'  State 
A.  S.  R.  108;  Hoskins  v.  Litchfield,  31  Bank,  11  Wyo.  32,  70  Pac.  726, 100  A. 
111.  137,  83  Am.  Dec.  215  and  note;   S.  R.  925. 

Pardee  v.  Lindley,  31  111.  174,  83  Am.       Notes:  65  Am.  Dec.  488;  95  A.  S.  E. 
Dec.  219  and  note;  McMahill  v.  Mc-  932,  940;  9  Ann.  Cas.  3. 
Mahill,  105  IlL  596,  44  Am.  Rep.  819,       20.  Notes:  65  Am.  Dec.  488;  95  A* 
overruled  on  another  point  by  Colbert  S.  R.  941. 

▼.  Rings,  231  IlL  404,  83  N.  E.  274;       1.  Hendrix  v.  Southern  R.  Co.,  130 
Ogden  Building,  etc.,  Ass'n  v.  Mensch,  Ala.  205,  30  So.  596,  89  A.  S.  R.  27. 
196  111.  554,  63  N.  E.  1049,  89  A.  S.  R.       Note:  95  A.  S.  R.  940, 
330  and  note;  Bruner  v.  Hicks,  230  111.       See  also  infra,  par.  119. 
536,  82  N.  E.  888,  120  A.  S.  R.  332;       2.  Note:  65  Am.  Dec.  484. 
Sharp  V.  Bailey,  14  la.  387,  81  Am.       3.  Wallace  v.  Travelers'  Ins.  Co.,  54 
Dec.  489;  Wallace  v.  Travelers'  Ins.  Kan.  442,  38  Pac.  489, 45  A.  S.  R.  288, 
Co.,  54  Kan.  442,  38  Pac.  489,  45  A.  S.  26  L.R.A.  806;  Minnesota  Stoneware 
R.  288,  26  L.R.A.  806;  Weatherington   Co.  v.  McCrossen,  110  Wis.  316,  85  N. 
▼.  Smith,  77  Neb.  363,  109  N.  W.  381,   W.  1019,  84  A.  S.  R.  927. 
124  A.  S.  R.  855, 13  L.R.A.(N.S.)  430;       Note:  95  A.  S.  R.  938. 
Moran  v.  Clark,  30  W.  Va.  358,  4  S.  E.       4.  Note :  65  Am.  Dec.  484. 
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properly  execute  and  acknowledge  the  deed.  Moreover  a  wife  may 
ratify  the  acts  of  her  husband.  So  where  the  husband  alone  con- 
veyed an  undivided  interest  in  community  property  occupied  as  a 
homestead,  it  was  held  that  she  might  ratify  it  subsequently  to  his 
death,  and  accept  her  homestead  out  of  the  remaining  land.  Again, 
where  a  contract,  to  convey  was  not  signed  by  the  wife  at  the  same 
time  as  the  husband,  but  she  afterward  signed  it  and  united  with  . 
her  husband  in  the  deed,  this  has  been  held  to  be  a  ratification  by 
her,  although  her  name  did  not  appear  in  the  body  of  the  contract.* 
88.  Subsequent  ^Termination  of  Homestead  or  Abandonment  as 
Affecting  Rule  Requiring  Joint  Consent.— ^Under  the  general  rule  that 
a  conveyance  by  the  husband  alone  is  totally  void  as  against  the  rights 
of  both  the  husband  and  wife,  so  far  as  the  property  in  which  the 
homestead  exemption  exists  is  concerned,  it  follows  that  the  con- 
veyiance  is  not  rendered  in  any  way  effective  by  the  subsequent  termi- 
nation of  the  homestead  privilege.  In  other  words,  such  a  deed  is 
a  nullity  to  all  intents  and  purposes,  confers  no  rights  present  or 
prospective,  is  totally  insufficient  as  a  muniment  of  title  to  support 
an  action  of  ejectment,  and  is  incapable  of  passing  any  estate  or 
interest  whatever  in  the  homestead.*  This  principle  is  based  on  the 
view  that  the  homestead  right  is  a  unit,  that  it  does  not  consist  of 
a  life  estate  with  remainder  over,  and  that  it  is  the  entire  estate  that 
the  husband  is  forbidden  to  alienate  without  the  consent  of  his  wife. 
On  the  other  hand  in  other  jurisdictions  it  has  been  held  that  where 
the  owner  of  a  homestead  conveys  it  by  an  absolute  deed,  legally  exe- 
cuted, the  fee  in  the  premises  conveyed,  no  matter  what  the  value 
of  the  premises,  passes  to  the  grantee,  subject  only  to  the  right  of 
occupancy  on  the  part  of  the  grantor,  in  case  the  homestead  has  not 
been  relinquishri,  and  when  such  occupancy  terminates  the  home- 
stead right  is  annihilated,  it  not  being  an  estate  in  the  premises 
which  can  be  transferred  as  against  a  former  conveyance  that  has 
passed  the  fee.'  Similarly  it  has  been  ruled  that  a  statute  declaring 
that  no  alienation  of  his  homestead  by  a  married  man  shall  be  of 
any  effect  without  the  signature  of  his  wife,  does  not  preclude  him 
from  conveying  an  equitable  right  to  the  legal  title  to  lands  used 
as  a  homestead  for  himself  and  wife  at  the  time  of  the  conveyance, 
upon  the  extinguishment  of  the  homestead  right  by  her  death  or 
otherwise.*    Although  there  is  some  conflict  as  to  the  husband's  right 

5.  Note:  95  A.  S.  R.  038.  Co.,  110  Minn.  518, 126  N.  W.  276,  27 

6.  Alt  V.  Banholzer,  39  Minn.  511,  L.R.A.(N.S.)  963. 

40  N.  W.  830,  12  A.  S.  R.  681;  Law  Notes:  8  L.R.A.(N.S.)  567;  9  Ann. 

V.  Batler,  44  Minn.  482,  47  N.  W.  53,  Cas.  5. 

9    L.R.A.    856;    Murphy   v.    Renner,  7.  Note:  9  Ann.  Cas.  6. 

99  Minn.  348,  109  N.  W.  593,  116  A.  8.  Jerdee  v.  Furbush,  115  Wis.  277, 

8.  R.  418,  8  L.R.A.(N.S.)  565;  Delisha  91  N.  W.  661,  95  A.  8.  R.  904. 

V.  Minneapolis,  etc.,  Electric  Traction 
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to  abandon  the  homestead  without  the  consent  of  the  wife,  it  is  gen- 
erally held  that  he  has  such  power,  and  that  he  may  then  make  a 
valid  conveyance  by  his  sole  deed  if  he  acts  in  good  faith.* 

89.  Character  of  Wife's  Consent;  Duress  or  Fraud. — It  is  obvious 
that  the  wife's  consent  to  the  release  of  her  homestead  rights  should 
not  have  been  procured  by  fear,  force  or  fraud;  or,  in  other  words, 
that  it  should  have  been  in  every  sense  voluntarily  given.^*  Accord- 
ingly, if  a  wife  has  been  induced  by  fraudulent  conduct  on  the  part 
of  her  husband  to  sign  a  deed  conveying  their  homestead  she  is 
entitled,  in  a  court  of  equity,  to  have  such  deed^set  aside,  and  to  be 
restored  to  her  rights.**  Similarly  it  seems  that  a  certificate  of 
aknowledgment  to  a  mortgage,  reciting  that  the  wife  released  her 
homestead  ri^ht,  may  be  impeached  for  fraud,  duress,  or  undue  influ- 
ence, on  a  bill  in  equity  for  that  purpose,  or,  perhaps,  by  way  of 
defense  to  a  suit  to  enforce  the  mortgage.**  But  while  fraud  may 
negative  the  idea  of  voluntary  consent,  it  is  not  every  fraud  or  mis- 
representation which  will  have  the  effect  of  avoiding  a  conveyance 
of  the  homestead.  Where  the  grantee  is  not  a  party  to  the  deception, 
he  is  held  to  acquire  a  good  title  to  the  property;  and  the  fraud  of 
the  husband  does  not  prejudice  such  grants.  In  the  absence  of 
fraud  on  the  grantee's  part,  or  mutual  mistake,  the  want  of  concur- 
rence necessary  to  invalidate  the  instrument  must,  it  has  been  held, 
be  apparent  on  its  face.  Moreover,  if  there  is  no  proof  of  fraud  or 
connivance,  the  wife's  act  in  signing  a  mortgage  to  the  homestead, 
although  reluctant,  is  deemed  voluntary  in  law.**  Where  a  hus- 
band executes  a  mortgage  on  all  of  his  lands,  including  his  home- 
stead, forging  the  name  of  his  wife  thereto  without  the  knowledge 
of  the  mortgagee,  partly  to  secure  the  purchase  money  debt,  satisfied 
by  the  mortgagee,  and  partly  for  borrowed  money,  although  the 
mortgage  binds  all  of  the  lands  in  so  far  as  it  secures  the  purchase 
money  debt,  it  binds  only  that  portion  of  the  land  which  is  in 
excess  of  the  homestead  for  the  money  otherwise  borrowed.**  In 
case  of  a  mere  inistake  by,  or  ignorance  on  the  part  of,  the  wife,  in 
signing  a  conveyance  or  mortgage  of  the  homestead,  the  rule  is  that 

9.  Guiod  V.  Guiod,  14  Cal.  506,  76  or  fraud,  see  Duress,  vol.  9,  p.  723  et 
Am.  Dec.  440.  seq.;  Fraud  and  Deceit,  vol.  12,  p. 

Note:  37  L.R.A.{N.S.)  807-809.  231. 

See  infra,  par.  112.  11.  Spiegel  v.  Spiegel,  64  Mieh.  346, 

10.  Berry  v.  Berry,  57  Kan.  691,  47  31  N.  W.  328,  8  A.  S.  R.  826. 
Pac.  837,  57  A.  S.  R.  351;  Sampson  v.       Note:  9  L.R.A.  804. 
Williamson,  6  Tex.  102,  55  Am.  Dec.       12.  Evster  v.  Ilatheway,  60  111.  521, 
762;  Kocourck  v.  Marak,  54  Tex.  201,  09  Am.  Dec.  537. 

38  Am.  Rep.  623  and  note.  13.  Note:  95  A.  S.  R.  933. 

Notes:  8  A.  S.  R.  829;  95  A.  S.  R.       14.  North    American    Tmst    Co.    t. 
934,  940.  Lanier,  78  Miss.  418,  28  So.  804,  84  A. 

Generally  as  to  the  effect  of  duress    S.  R.  636. 
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such  instrument  will  not  thereby  be  avoided.  So  where,  through 
ignorance,  part  of  the  homestead  is  included  in  a  deed,  it  has  been 
held  that  the  right  thereto  will  pass,  the  theory  bein^  that  the  wife's 
assent  though  given  by  mistake  is  not  involuntary.** 

90.  Insanity  of  Spouse  as  Factor. — The  general  rule  in  the  absence 
of  statute  is  that  the  insanity  of  one  of  the  spouses  does  not  dispense 
with  the  necessity  for  the  joinder  of  both  in  the  alienation  of  any 
interest  in  the  homestead.**  The  logical  sequence  of  this  doctrine 
is  that  where  the  wife  is  insane  the  homestead  cannot  be  encumbered 
or  alienated  in  any  way,  for  the  reason  that  the  joinder  or  consent 
of  an  insane  wife  is  of  no  effect.*'  And  in  the  absence  of  statute, 
this  is  true  even  though  the  husband  has  been  appointed  guardian 
by  the  court  and  has  secured  leave  to  execute  the  instrument.**  It 
has  been  held,  however,  that  a  deed  by  an  insane  husband  of  the 
homestead,  perfect  in  form,  and  executed  by  him  and  his  wife,  is 
voidable  only,  not  void;  and,  if  the  wife  seeks  to  avoid  it,  she  must 
return  the  consideration  received  thereunder.*®  It  has  also  been 
held  that  a  husband,  after  the  death  of  his  wife,  is  estopped  from 
asserting  that  a  mortgage  on  the  homestead  was  void  because  at  the 
time  she  signed  and  executed  the  mortgage  his  wife  was  insane,  where 
gtich  fact  was  unknown  to  the  mortgagee,  and  the  husband  received 
the  benefit  of  the  money  secured  by  the  mortgage.  In  such  a  case 
it  seems  that  the  mortgage  was  not  void,  but  so  long  as  the  wife  lived, 
it  could  not  be  enforced.  On  her  death,  however,  there  is  no  reason 
why  it  should  not  be  enforced  against  the  husband.*^  The  joinder 
of  the  regularly  appointed  guardian  of  an  insane  wife  in  a  morti^age 
of  the  homestead  is  not  ordinarily  deemed  to  be  her  consent  within 
the  meaning  of  homestead  acts  governing  conveyances,  and  a  mort- 
gage thus  executed  is  invalid.*  Under  certain  statutes,  however,  pro- 
vision is  made  to  the  effect  that  where  the  wife  is  insane,  the  husband, 
on  securing  authority  from  the  judge  of  the  probate  court,  can  make 
a  valid  conveyance  of  the  homestead;  but  where  such  a  provision 
exists,  all  the  statutory  requirements  must  be  strictly  complied  with 
or  the  conveyance  will  be  void.* 

91.  Effect  of  Separation  of  Spouses  on  Necessity  of  Joint  Consent.— 
The  rule  is  well  established  that  the  fact  that  the  husband  and  wife 

15.  Note:  95  A.  S.  R.  934.  Ann.  Cns.  1122. 

16.  Thompson     v.     New     England       17.  Note:  9  Ann.  Cas.  14. 
Mortgage  Security  Co.,  110  Ala.  400,       18.  Note:  15  Ann.  Cas.  1122. 
18  So.  315,  55  A.  S.  R.  29  and  note;       19.  Pearson  v.  Cox,  71  Tca-.  246,  9 
Adams  v.  Gilbert,  67  Kan.  273,  72  Pac.  S.  W.  124. 10  A.  S.  R.  740. 
769,  100  A.  S.  R.  456;  Weatherington       Note:  55  A.  S.  R.  34. 
V.  Smith,  77  Neb.  363,  109  N.  W.  3S1,       20.  Note:  13  L.R.A.(N.S.)  431. 
124  A.  S.  R.  855, 13  L.R.A.(N.S.)  430.       1.  Note:  9  Ann.  Cas.  14. 

Notes:  65  Am.  Dec.  488;  95  A.  S.  R.       2.  Notes:   13  L.R.A.CN.S.)   432i  9 
937;   133  A.   S.   R.   340;   13   L.R.A.   Ann.  Cas.  14. 
(N.S.)  430  et  seq;  9  Ann.  Cas.  14;  15 
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are  separated  at  the  time  the  husband  alone  mortgages  or  alienates 
the  homestead  does  not  dispense  with  the  necessity  of  the  wife's  con- 
sent to  the  incumbrance  or  alienation.*  And  this  proposition  holds 
true,  and,  if  anything,  is  more  imperative,  when  the  wife  has  been 
obliged  to  abandon  the  homestead  and  her  husband  on  account  of 
his  cruel  or  inhuman  treatment  of  her.*  Even  the  adultery  of  the 
wife  or  her  abandonment  of  her  husband  does  not,  it  has  been  ruled, 
authorize  the  husband  to  mortgage  the  homestead  without  the  joinder 
of  his  wife.*  Nor  does  a  separation  or  divorce  of  husband  and  wife, 
after  an  incumbrance  or  alienation  of  the  homestead  by  the  husband 
alone,  remedy  the  invalidity  of  the  mortgage  or  deed.*  Some  authori- 
ties are  to  the  effect,  however,  that,  when  the  wife,  voluntarily  aud 
without  good  cause,  abandons  the  homestead  and  her  family,  she 
forfeits  her  homestead  rights,  and  her  husband  may  convey  the  home- 
stead without  her  joining  in  the  conveyance.^  In  some  states  the 
law  requires  the  consent  of  the  wife  only  if  she  and  the  husband 
are  living  together.  But  the  separation  here  referred  to  must  be 
that  intended  by  the  law  in  both  its  letter  and  spirit,  and  mere  absence 
for  business  or  the  education  of  the  family  is  not  so  considered.* 
Nor  can  a  husband,  by  driving  his  wife  away,  put  himself  in  a  posi- 
tion where  he  can  himself  legally  sign  a  document  affecting  the  home- 
stead interest.*  In  certain  jurisdictions  a  decree  of  divorce  by  which 
the  homestead  of  the  parties  is  partitipned  between  them  destroys 
the  homestead,  and  thereafter  either  spouse  may  convey  his  or  her 
interest  in  the  premises  without  the  other  joining  in  the  conveyance.^* 
92.  Conveyance  by  Wife. — Generally  speaking,  the  authorities  sup- 
port the  rule  that  where  a  conveyance  or  incumbrance  of  homestead 
property  is  prohibited  unless  the  husband  and  wife  join  in  the  deed, 
the  wife  cannot  alone  convey  or  encumber  the  property,**  even  though 
she  has  been  abandoned  by  the  husband.^*  It  follows  that  a  quit- 
claim deed  by  a  married  woman,  of  her  interest  in  the  homestead, 

8.  Rogers  v.  Day,  115  Mich.  664,  74  Notes :  9  Ann.  Cas.  14, 15  Ann.  Gas. 

N.  W.  190,  69  A.  S.  R.  593  and  note;  1121. 

Wbelan  v.  Adams,  44  Okla.  696,  145  6.  Note:  9  Ann.  Cas.  14. 

Pac.  1158,  L.R.A.1915D  551  and  note.  7.  Note:  8  L.R.A.(N.S.)  566. 

Notes:  95  A.  S.  R.  936;  133  A.  S.  8.  Walton  v.  Walton,  76  Miss.  662, 

R.  340;  9  Ann.  Cas.  14.  25  So.  166,  71  A.  S.  R.  540. 

And  see  infra,  par.  142,  143.  9.  Note:  133  A.  S.  R.  340. 

4.  Stanton   v.   Hitchcock,  64  Mich.  10.  Note:  12  A.  S.  R.  686.    And  see 
316,  31  N.  W.  395,  8  A.  S.  R.  821;  infra,  par.  140,  141. 

Rogers  v.  Day,  115  Mich.  664,  74  N.  W.  11.  Hart  v.  Church,  126  Cal.  471,  58 

190,  69  A.  S.  R.  693.  Pac.  910,  59  Pac.  296,  77  A.  S.  R.  195 

Notes:  95  A.  S.  R.  936;  9  L.R.A.  and  note;  Lott  v.  Lott,  146  Mich.  580, 

804;  8  L.R.A.(N.S.)  565  et  seq.  109  N.  W.  1126,  8  L.R.A.(N.S.)  748; 

5.  Murphy  v.  Runner,  99  Minn.  348,  Joplin  Brewing  Co.  v.  Payne,  197  Ma 
109  N.  W.  593,  116  A.  S.  R.  418,  8  422,  94  S.  W.  896, 114  A.  S.  R.  770. 
L.R.A.(N.S.)  565.  12.  Note:  36  L.R.A.(N.S.)  1024. 
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is  without  effect,  under  a  constitutional  provision  that  alienation  of 
a  homestead  by  a  married  man  shall  not  be  valid  without  the  signa- 
ture of  the  wife  to  the  same;  nor  can  it,  in  connection  with  the  hus- 
band's contract  to  convey,  be  held  to  constitute  a  land  contract  enforce- 
able in  equity.^'  Where  a  statute  requiring  the  joinder  of  husband 
and  wife  in  conveyances  of  the  homestead  is  construed  to  apply  even 
to  deeds  from  one  spouse  to  the  other,^^  it  has  been  held  that  a  con- 
veyance by  a  wife  of  a  homestead  property,  not  joined  in  by  her 
husband,  though  he  has  previously  executed  a  deed  purporting  to 
convey  the  property  to  her,  is  void.^*  A  husband  does  not  cease  to 
live  with  his  wife  within  the  meaning  of  a  statute  prohibiting  the 
wife  alone  from  conveying  her  homestead  if  her  husband  is  living 
with  her,  although  he  absents  himself  from  wife  and  home  in  an 
effort  to  provide  better  for  the  family  and  his  intent  to  return  is 
subject  to  the  purpose  of  having  his  wife  join  him  if  it  should  trans- 
pire that  they  can  better  their  condition  by  removing  from  the  home- 
stead and  securing  another  in  another  place.^* 

93.  Conveyance  by  One  Spouse  to  the  Other. — The  authorities  are 
not  entirely  harmonious  on  the  question  as  to  whether  in  a  deed  of 
the  homestead  by  one  spouse  to  another,  the  consent  and  joinder  of 
the  grantee  spouse  is  necessary.  The  general  rule  is  that  it  is  not; 
that  the  statutes  refer  only  to  alienations  of  the  homestead  to  third  per- 
sons ;  and  that  to  require  the  wife  or  the  husband  to  unite  in  a  convey- 
ance to  herself  or  himself,  as  the  case  may  be,  would  be  to  demand  the 
performance  of  an  absurd  and  idle  act.^'  On  the  other  hand,  it  has 
been  held  that  constitutional  or  statutory  provisipns  as  to  the  method 
of  alienation  are  restrictions  on  the  inherent  right  of  alienating 
the  homestead  real  estate,  the  observance  of  which  is  as  essential  when 
the  alienation  is  to  members  of  the  family  as  when  to  others.^^  In 
accordance  with  this  principle  it  has  been  ruled  that  a  deed  or 
mortgage  of  a  homestead  by  a  householder  to  his  or  her  wife  or  huj»- 
band,  not  subscribed  and  acknowledged  in  accordance  with  the  statute 
by  the  wife  or  husband,  where  possession  is  not  abandoned  or  given 
pursuant  to  the  conveyance,  does  not  operate  to  convey  the  estate  of 
homestead,^*  even  though  the  grantor  spouse  received  a  consideration 

13.  Ring  V.  Burt,  17  Mich.  465,  07  106  A.  S.  R.  32;  Furrow  v.  Athey,  21 
Am.  Dec.  200;  Lott  v.  Lott,  146  Mich.  Neb.  671,  33  N.  W.  208,  59  Am.  Rep. 
580,  109  N.  W.  1126,  8  L.R.A.(N.S.)  867;  Johnson  v.  Branch,  9  S.  D.  116, 
748.  68  N.  W.  173,  62  A.  S.  R.  857. 

14.  See  infra,  par.  93.  Notes:  99  Am.  Dec.  152;  62  A.  S.  R. 
16.  Lininger  v.  Helpenstell,  229  HI.   862;  95  A.  S.  R.  923  et  seq.;  10  L.R.A. 

369,  82  N.  E.  306, 120  A.  S.  R.  264.        221;  69  L.R.A.  379;  9  Ann.  Cas.  8. 

16.  Walton  v.  Walton,  76  Miss.  662,  18.  Thomas  v.  Craft,  55  Fla.  842.  46 
26  So.  166,  71  A.  S.  R.  540.  So.  594,  15  Ann.  Cas.  1118. 

17.  Ogden  v.  Ogden,  60  Ark.  70,  28  19.  Freiermuth  v.  Steigelroan,  130 
8.  W.  796,  46  A.  S.  R.  151;  Kindley  v.  Cal.  392,  62  Pae.  615,  80  A.  S.  R.  138; 
Spraker,  72  Ark.  228,  79  S.  W.  766,   Eitterlin  v.  Milwaukee  Mechanics  Mut 
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therefor.-®  So  in  an  action  to  declare  a  trust,  it  has  been  held  that 
a  deed  to  homestead  property  from  a  husband  alone  to  his  wife,  in 
trust  to  receive  the  rents  and  profits  for  herself  and  children  during 
her  life,  and  providing  that  after  her  death  the  property  shall  vest 
absolutely  in  the  children,  is  void,  as  against  a  valid  declaration  of 
homestead.*  But  it  does  not  follow  that  a  sole  deed  to  a  wife  of  home- 
stead premises  is  a  nullity;  it  may  operate  to  vest  in  the  wife  the  legal 
title  to  the  property,  althoui^h  the  property  continues  still  to  be  the 
homestead  of  the  family.*  However,  if  a  divorce  is  granted  to  a  wife 
after  her  husband  has  made  her  a  convevance  of  their  homestead,  and 
the  decree  is  silent  with  respect  to  the  disposition  to  be  made  of  such 
homestead,  her  title  thereto  becomes  absolute  as  against  him.*  And 
if  a  husband  executes  a  mortgage  to  his  wife,  he  cannot  afterward 
defeat  it  as  a  lien,  or  prevent  its  foreclosure,  by  filing  a  declaration 
of  homestead  on  the  mortgage  premises.* 

94.  Conveyance  of  Reversionary  Interest;  Excess  over  Homestead. — 
A  deed  executed  by  the  head  of  the  family  pending  the  continuance 
of  the  homestead  estate  and  purporting  to  convey  the  reversionary 
interest  in  the  property  therein  embraced  is  generally  deemed  to  be 
valid  and  eff'ective.*  But  as  to  )vhether  the  reversion  will  pass  with- 
out an  express  reservation  of  the  homestead  right  there  is  a  conflict 
of  opinion.  According  to  some  authorities  a  conveyance  of  the  home- 
stead by  the  husband  without  the  concurrence  of  his  wife,  although 
it  contains  no  reservation  of  the  homestead  right,  but  is  absolute  in 
terms,  is  a  good  conveyance  of  the  reversionary  interest  in  the  prop- 
erty after  the  homestead,  right  ceases.*  According  to  other  authori- 
ties, however,  it  is  necessary  to  reserve  expressly  the  homestead  right 

• 

Ins.  Co.,  134  111.  647,  25  N.  E.  772, 10  death,  absolute  title  to  the  property  by 

L.R.A.  220;  Roberson  v.  Tippie,  209  right  of  survivorship). 

111.  38,  70  N.  E.  584, 101  A.  S.  R.  217;  2.  Turner   v.   Bernheimer,   95   Ala. 

Coon  V.  Wilson,  222  111.  633,  78  N.  E.  241,  10  S.  W.  750,  36  A.  S.  R.  207; 

900, 113  A.  S.  R.  441;  Liningerv.  Hel-  Burkett  v.  Burkett,  78  Cal.  310,  20 

penstell,  229  III.  369,  82  N.  E.  300,  120  Pac.  715, 12  A.  S.  R.  58,  3  L.R.A.  781; 

A.  S.  R.  264;  Gillam  v.  Wright,  246  Welch  v.  Rice,  31  Tex.  688,  98  Am. 

III.  398,  92  N.  E.  906, 138  A.  S.  R.  243  Dec.  556. 

and  note.  3.  Burkett  v.  Burkett,  78  Cal.  310, 

Notes:  96  A.  S.  R.  924;  9  Ann.  Cas.  20  Pac.  715,  12  A.  S.  R.  58,  3  L.R.A. 

S.  781.    See  also  infra,  par.  140. 

20.  Gillam  v.  Wright,  246  111.  398,  4.  Qlas  v.  Glas,  114  Cal.  666,  46  Pac 

92  N.  E.  906, 138  A.  S.  R.  243.  667,  55  A.  S.  R.  90. 

1.  Note:  9  Ann.  Cas.  8.     See  also  5.  Huntress  v.  Anderson,  110  Ga. 

Loomis  V.  Loomis,  148   Cal.  149,  82  427,  35  S.  E.  671,  78  A.  S.  R.  105. 

Pac.  679,  1  L.R.A.(N.S.)  312  (holding  Note:  12  A.  S.  R.  686. 

that  no  constructive  trust  arises  under  6.  Stewart  v.  Mackey,  16  Tex.  56, 

a  deed  by  a  man  to  his  wife  of  the  67  Am.  Dec.  609. 

homestead  property  with  a  proviso  that  Notes:  95  A.  S.  R.  930;  9  Ann.  Cas. 

after  her  death  it  is  to  go  to  another,  9. 
where,  under  the  law,  she  takes,  on  his 
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in  order  to  pass  title  to  the  reversion.'  It  has  been  held  that  a  con- 
veyance of  an  interest  in  a  homestead  executed  by  the  husband  alone 
is  invalid  for  any  purpose,  and  therefore  cannot  have  the  effect  of 
passing  to  the  grantee  an  estate  in  reversion,  to  take  effect  upon  and 
after  a  proper  sale  of  the  homestead  by  the  husband  and  wife  jointly.* 
Where  a  husband  alone  executes  a  conveyance,  of  a  tract  of  land, 
and  the  tract  includes  both  the  homestead  exemption  and  land  in 
excess  of  the  exemption,  it  is  generally  held  that  although  the  con- 
veyance is  invalid  as  to  the  homestead  premises,  it  is  a  valid  con- 
veyance in  so  far  as  it  alienates  any  excess,  either  in  quantity  or 
value,  over  the  legal  exemption,  and  that  appropriate  proceeding's 
may  be  had  to  admeasure  the  homestead  and  subject  the  excess  to 
the  conveyance.'  For  instance,  the  grantee  of  a  sole  deed  may,  it 
has  been  said,  maintain  a  suit  in  equity  for  the  purpose  of  having 
ascertained  and  set  aside  to  him  the  part  to  be  thereafter  held  free 
from  the  homestead  claim.*® 

95.  Easement;  Taking  under  Eminent  Domain. — ^The  question 
whether  the  grant  of  an  easement  in  a  homestead  is  such  an  aliena- 
tion or  incumbrance  as  to  require  the  wife's  consent  is  one  on  which 
courts  differ.  However,  it  is  held. by  what  is  probably  the  better 
reasoning  that  the  wife's  consent  is  necessary,  even  though  the  land  is 
conveyed  for  a  quasi-public  purpose,  as,  for  instance,  to  railroads 
for  their  right  of  way.**  But  on  the  ground  that  a  right  of  way 
is  an  easement,  the  grant  of  which  docs  not  pass  title,  the  view  is 
entertained  in  some  jurisdictions  that  a  husband  may  convey  a  right 
of  way  over  the  homestead  without  the  concurrence  or  signature  of 
his  wife,  when  such  conveyance  will  not  affect  the  substantial  enjoy- 
ment of  the  homestead  as  such.*^  Thus,  it  has  been  held  that  the 
hght  to  use  a  doorway  and  stairs  does  not  affect  the  substantial 
enjoyment  of.  the  homestead  as  such,  and  so  the  joint  concurrence 
of  husband  and  wife  is  unnecessary.**  But  of  course,  if  the  home- 
stead is  a  single  lot  and  the  right  of  way  occupy  all  or  a  large  por- 

7.  Notes:  95  A.  S.  R.  930;  9  Ann.  Pilcher  v.  Atchison,  T.,  etc.,  R.  Co.,  38 
Cas.  3  et  seq.    See  supra,  par.  88.  Kan.  51G,  16  Pac.  945,  5  A.  S.  R.  770; 

8.  McKenzie  v.  Shows,  70  Miss.  388,  Delisha  v.  Minneapolis,  etc.,  Traction 
12  So.  336,  35  A.  S.  R.  654  and  note.  Co.,  110  Minn.  518, 126  N.  W.  276,  27 

9.  Knight  v.  Paxton,  124  U.  S.  552,  L.R.A.(N.S.)  963  and  note. 

8  S.  Ct.  592,  31  U.  S.  (L.  ed.)  518;  Notes:  95  A.  S.  R.  928;  133  A.  S.  R. 

Kendall  v.  Powers,  96  Mo.  142,  8  S.  W.  340;  27  L.R.A.(N.S.)  963;  9  Ann.  Cas. 

793,  9  A.  S.  R.  326;  Stewart  v.  Mae-  7. 

key,  16  Tex.  56,  67  Am.  Dec.  609.  12.  Chicago,  etc.,  R.  Co.  v.  Titter- 
Notes:  95  A.  S.  R.  913;  6  L.R.A.  ington,  84  Tex.  218,  19  S.  W.  472,  31 
817;  9  L.R.A.  804;  9  Ann.  Cas.  9.  A.  S.  R.  39. 

10.  Note:  95  A.  S.  R.  912  et  seq.  Notes:  133  A.  S.  R.  339;  27  L.R.A. 

11.  McGhee  v.  Wilson,  111  Ala.  615,  (N.S.)  964;  9  Ann.  Cas.  7. 

20  So.  619,  56  A.  S.  R.  72  and  note;       13.  Stokes  v.  Maxson,  113  la.  122j 
Griffin  v.  Chattanooga  S.  R.  Co.,  127  84  N.  W.  949,  86  A.  S.  R.  367. 
Ala.  570,  30  So.  523,  85  A.  S.  R.  143 ; 
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tion  of  it,  the  joint  consent  of  both  spouses  is  necessary.^*  There 
is  a  similar  conflict  in  the  decisions  on  the  question  whether  a  hus- 
band can  make  a  valid  dedication  of  a  part  of  the  exemption  for 
public  purposes  without  the  consent  of  his  wife.  On  the  one  hand^ 
it  has  been  held>  under  a  statute  providing  against  the  alienation  of 
the  homestead  exemption  except  by  the  joint  act  of  the  husband 
and  wife,  that  the  husband  alone  cannot  make  a  valid  dedication 
of  a  part  of  the  homestead  for  use  as  a  street.^*  On  the  other  hand, 
it  has  been  held  that  a  husband  alone  can  make  a  valid  dedication 
of  a  part  of  a  community  homestead  to  a  city  for  a  street,  where 
it  appears  that  such  use  does  not  materially  interfere  with  the  wife's 
use  of  the  homestead.^^  A  dedication  of  part  of  a  homestead  to  the 
public  cannot  be  implied  from  a  lease  thereof,  not  signed  by  the  wife 
of  the  lessor,  to  a  township  for  municipal  purposes,  and  the  subsequent 
occupancy  of  the  premises  for  nearly  forty  years  for  a  town  hall.*' 
Part  of  a  homestead  may  of  course  be  taken  by  proceedings  in  the 
exercise  of  the  right  of  eminent  domain,*^  and  where,  a  homestead 
is  so  taken  the  husband  may  dispose  of  the  money  received  therefor, 
and  the  wife's  consent  is  not  necessary.** 

96.  Leases  and  Licenses. — Geaerally  speaking  the  lease  of  a  home- 
stead, without  the  signature  of  the  wife,  is  without  validity,  if  it 
excludes  any  enjoyment  of  the  premises  by  her;  it  is  on  "alienation*' 
of  the  homestead,  within  the  meaning  of  the  statute  declaring  such 
an  act  invalid  unless  the  wife  by  her  signature  has  evidenced  her 
consent  thereto.^*  It  has  been  held,  however,  that  a  husband,  without 
the  consent  of  his  wife,  may  lease  the  homestead  lands  for  a  reasonable 
time  for  purposes  not  interfering  with  the  use  of  the  property  as  a 
homestead.*  A  mere  temporary  renting  of  the  homestead  not  being 
aligned  with  a  sale  of  it,  the  consent  of  the  wife  in  the  manner  re- 

14.  Note:  27  L.R.A.(N.S.)  964.  Wea  Ghis  Coal,  etc.,  Co.  v.  FraokKa 

16.  San  Francisco  v.  Grote,  120  Cal.  Land  Co.,  64  Kan.  533,  38  Pac.  790, 

59,  52  Pac.  127,  65  A.  S.  R.  155,  41  45  A  S.  R.  297  and  note;  Mailhot  v. 

L.R.A.  335;  Cordano  v.  Wright,  159  Turner,  157  Mich.  167,  121  N.  W.  804, 

Cal.    610,   116    Pac.   227,    Ann.    Cas.  133  A.  S.  R.  333;  Kloke  v.  Wolfl,  78 

1912C  1044.  Neb.  504,  111  N.  W.  134,  11  L.R.A 

Notes:  95  A.  S.  R.  919;  27  L.RA.  (N.S.)  99. 
(N.S.)  963;  9  Ann.  Cas.  7.  Notes:  65  Am.  Dec.  487;  95  A.  S. 

16.  Notes:  27  L.R.A.(N.S.)  964;  9  R.  918,  926  et  seq.;  133  A.  S.  R.  338 
Ann.  Cas.  7.  et  seq.;  9  Ann.  Cas.  13;  16  Ann.  Cas. 

17.  Jasper  Tp.  v.  Martin,  161  Mich.  1121. 

336,  126  N.  W.  437,  137  A.  S.  R.  608.       1.  Millikin  v.  Carmichael,  139  Ala. 

18.  Note:  45  A.  S.  R.  238.  226,   35   So.  706,  101   A.   S.  R.  29; 

19.  Notes:  95  A.  S.  R.  919;  27  Green  v.  Richardson,  122  La.  361,  47 
L.R.A. (N.S.)  964;  9  Ann.  Cas.  7.  So.  682,  16  Ann.  Cas.  1037;  Dickey 

20.  Millikin  v.  Carmichael,  139  Ala.  v.  Waldo,  97  Mich.  255,  56  N.  W.  608, 
226,  35  So.  706,  101  A.  S.  R.  29;  23  L.R.A.  449;  Johnson  v.  Barton,  23 
Pritchett  V.  Davis,  101  Ga.  236,  28  N.  D.  629,  137  N.  W.  1092,  44  L.RA. 
S.  E.  666,  65  A.  S.  R.  298  and  note;  (N.S.)  557. 
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on  a  Mie  is  not  deemed  to  be  essential.*  The  same  is  true 
as  to  the  leasing  of  small  portions  of  the  homestead,  for  thb  may 
not  be  irreconcilable  with  its  being  used  as  the  homestead  of  the 
owner  living  on  it'  It  has  been  held,  however,  that  a  lease  of  a 
part  of  the  homestead  of  the  lessor,  without  the  signature  of  his 
wife,  is  void>  In  the  absence  of  averment  and  proof,  it  cannot  be 
affirmed  that  the  exercise  of  the  privileges  granted  to  a  lessee  inter- 
feres  with  the  use  an^  occupancy  of  the  land  as  a  homestead.*  Where 
the  signature  of  the  wife  is  essential,  mere  knowledge  by  the  wife  of 
the  transaction  and  her  willingness  to  sign  if  requested  are  not  sufB* 
cient.'  It  has  been  held  that,  if  a  leased  lot  is  used  as  a  homestead 
by  a  married  man,  he  being  the  owner  of  the  building  in  which  he 
resides  with  his  family,  he  has  power  to  assign  the  lease,  and  sell 
the  house,  and  give  a  bill  of  sale  therefor  without  his  wife  joining 
in  the  transaction ;  such  a  transaction  not  coming  within  the  statu- 
tory provisions  against  alienating  without  the  signature  of  the  wife.' 
A  deed  jointly  executed  by  husl^nd  and  wife  conveying  their  home- 
stead, though  made  subsequently  to  a  lease  of  the  homestead,  signed 
by  the  husband  alone,  has  been  held  to  convey  a  perfect  title  to 
the  purchaser.'  The  possession  of  a  tenant  who  enters  the  premises 
of  a  homestead  under  a  lease  which  proves  void  because  not  signed 
by  -the  wife  of  the  lessor  is  not  adverse,  and  the  tenant  is  estopped 
from  claiming  that  it  is.'  In  connection  with  this  question  as  to 
the  validity  of  leases  care  must  be  exercised  to  distinguish  those  deci- 
sioiis  dealing  therewith  from  decisions  dealing  with  mere  licenses. 
As  respects  the  latter  it  has  been  decided  that  a  husband  may,  with- 
out joining  the  wife,  give  a  license  for  the  removal  of  minerals  from 
the  premises,  if  their  use  as  a  homestead  is  not  thereby  impaired, 
especially  where  the  wife  tacitly  acquiesces  in  the  work.^' 

97.  Judgments.-— As  a  general  rule  a  decree  of  judgment  entered 
by  the  consent  of  the  husband  alone  cannot  affect  the  rights  of  the 
wife  with  reference  to  the  homestead,  it  being  against  the  policy 
as  well  as  the  terms  of  the  homestead  laws  to  permit  the  husband  io 
deprive  the  wife  of  her  right  to  claim  the  homestead  except  by  removal 
with  his  family  from  the  place.  He  can,  therefore,  make  no  stipu- 
lation for  a  decree  that  will  deprive  her  of  the  right,  unless  she  con- 
Notes:  133  A.  S.  B.  339;  9  Ann.  7.  Platto  v.  Cady,  12  Wis.  461,  78 
Cas.  13.  Am.  Dec.  752. 

2.  Note:  133  A.  S.  R.  339.  8.  Wea  Gas  Coal,  etc.,  Co.  v.  Frank- 

3.  Qreen  v.  Richardson,  122  La.  361,  lin  Land  Co.,  54  Kan.  533,  38  Pac. 
47  So.  682,  16  Ann.  Cas.  1037.  790, 46  A.  S.  R.  297. 

4.  Jasper  Tp.  v.  Martin,  161  Mich.       9.  Jasper  Tp.  v.  Martin,  161  Mich. 
336,  126  N.  W.  437, 137  A.  8.  R.  608.  336,  126  N.  W.  437,  137  A.  8.  R.  608. 

6.  Millikin  v.  Carmichael,  139  Ala.       10.  Poole  v.  Gerrard,  6  Cal.  71,  65 
226,  35  So.  706,  101  A.  S.  R.  29.  Am.  Dec.  481,  overruled  on  another 

Note:  95  A.  S.  R.  926.  point  by  Gee  v.  Moore,  14  CaL  472; 

e.  Note:  133  A.  S.  R.  339.  Note:  133  A.  8.  R.  339. 
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sents  thereto.  But  of  course  in  jurisdictions  where  the  joinder  of 
the  wife  in  a  conveyance  of  a  homestead  is  unnecessary  in  any  case, 
there  can  be  no  question  as  to  the  right  of  a  husband  to  consent  to 
a  judgment  which  shall  bind  his  homestead,  without  the  joinder  of 
his  wife.^^  By  virtue  of  a  peculiar  construction  placed  on  certain 
homestead  provisions  it  has  been  held  that  there  is  no  homestead 
estate  or  right  to  a  homestead  until  after  a  judgment  has  been  obtained, 
so  that  a  constitutional  provision  requiring  the.  joinder  of  the  wife 
in  a  conveyance  of  a  homestead  does  not  apply  until  a  judgment 
has  been  obtained  and  an  allotment  made.** 

98.  Contracts  for  Improvements. — Under  statutes  providing  that 
in  case  lands  upon  which  improvements  are. made  are  held  and  occu- 
pied as  a  homestead,  the  lien  given  by  the  statute  shall  attach  to 
such  lands  and  improvements  if  the  improvements  are  made  in  pur- 
suance of  a  contract  in  writing  signed  by  both  the  husband  and  wife, 
no  lien  can  be  enforced  against  the  homestead  for  improvements 
made  under  a  contract  executed  by  the  husband  alone.*'  Moreover, 
under  a  constitutional  provision  making  a  wife's  signature  necessary 
to  a  valid  alienation  of  a  homestead,  it  has  been  held  that  her  home- 
stead interest  in  land  owned  by  herself  and  husband  jointly  cannot 
bo  divested  by  a  mechanic's  lien  acquired  under  a  contract  signed 
by  the  husband  alone,  although  it  was  entered  into  with  her  knowl- 
edge and  consent,  and  a  statute  provided  that  if  improvements  were 
made  under  such  circumstances,  the  lien  should  attach  as  though 
the  contract  were  signed  by  the  wife.**  But  where  liens  for  the  erec- 
tion of  improvements  are  expressly  excepted  in  the  constitutional  pro- 
vision in  reference  to  a  homestead,  the  joint  consent  of  the  husband 
and  wife  is  not  nectary  to  create  them.**  Also  it  has  been  held, 
that,  in  any  event,  a  lien  for  improvements  may  be  enforced  a^inst 
the  excess  over  the  homestead  exemption,  even  though  the  wife  did 
not  join  in  the  contract  for  improvements.**  A  contract  by  the 
owner  of  a  homestead  under  which  a  third  person  is  to  set  out  and 
cultivate  trees  in  consideration  of  half  the  crop  for  a  certain  term 
of  years,  the  trees  to  become  the  property  of  such  owner,  has  been 
held  not  to  be  invalid  because  not  signed  by  his  wife  as  a  convey- 
ance of  any  homestead  right  or  as  an  interruption  of  the  possession 
of  the  homestead.*'  '  j 

99.  Contracts  to  Convey  in  General. — A  contract  to  convey  stands 
on  the  same  plane  as  a  conveyance  itself,  and  is  held  to  be  within, 

11.  Note:  Ann.  Gas.  1915B  247.  80  N.  W.  25,  80  A.  S.  R.  493. 

12.  Simmons  v,  McCuUin,  163  N.  C.  15.  Note:  9  Ann.  Cas.  12.    And 
409,  79  S.  E.  625,  Ann.  Cas,  1915B  supra,  par.  69.                                       • 
244  and  note.  16.  Note:  15  Ann.  Cas.  1120.            ! 

13.  Notes:  9  Ann.  Cas.  12;  15  Ann.  17.  Dickev  v.  Waldo,  97  Mich.  255, 
Cas.  1120.  56  N.  W.  608,  23  L.R.A.  449. 

14.  Jossman  v.  Rice,  121  Mich.  270, 
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*"©  j'nl:ii"bition  of  the  statute  providing  against  the  alienation  of  the 
Aioinest^^xd  by  husband  or  wife  alone.**     Aside  from  the  rule  in 

»y  which  such  a  contract  is  held  to  be  equivalent  to  a  con- 
of  the  equitable  title,*^  the  reason  is  that  the  contract  is 
^  if  damages  were  recoverable  on  such  a  contract  it  would 
y  tend  to  defeat  the  object  of  the  statute  requiring  the  signa- 
the  wife  before  the  homestead  can  be  conveyed  or  encum- 
Hence  while  the  property  which  the  party  undertakes  by  his 
convey  remains  the  homestead  of  the  obligor  and  his  wife,  the 
ill  not  decree  a  specific  performance;*  nor  has  a  court  of 
>ower  to  reform  such  a  contract  by  the  insertion  therein  of 
of  the  right  of  homestead.*    However,  in  so  far  as  the  bus- 
concerned,  his  bond  to  convey  title  to  the  family  homestead 
tiire  day  has  been  held  not  to  be  void,  because  the  wife  might 
XMake  the  necessary  conveyance,  or  another  homestead  might 
.        ^  ta  ired  before  the  time  elapsed  for  the  performance  of  the  bond ; 
^   .^^^xice  it  has  been  ruled  that  damages  may  be  recovered  of  the 
YyV)^ v^CLrt  d  for  a  breach  of  the  bond.*    Moreover,  it  has  been  held  that 
vv^    s\:iV>geqQent  adoption  of  real  estate  as  a  homestead  cannot  affect 
Ctv^  Validity  of  the  owner's  undertaking  to  sell  and  convey  it,  or  release 
\vvtt\  from  his  obligation  entered  into  before  it  was  made  a  homestead,* 
\sw\,  that  in  such  a  case  the  deed  will  be  treated  as  an  executory  con- 
tract by  the  husband  to  convey,  which  equity  will  enforce,  after  the 
Viomestead  right  ceases,  against  the  husband,  or  against  his  heirs  after 
his  death  intestate,  though  not  against  his  widow.*    A  contract  by 
a  man  conferring  the  agency  for  sale  of  his  homestead,  and  empower- 
ing the  agent  to  get  any  sum  which  he  can  for  his  commission,  above 
a  stated  amount  which  is  to  be  net  to  the  owner,  confers  no  interest 
in  the  property,  and  is  therefore  not  void  because  not  signed  by  his 
wife,  and  he  will  be  liable  for  the  amount  of  commission  which  the 

18.  Brewer  v.  Wall,  23  Tex.  585,  70  So.  309, 13  A.  S.  R.  79 ;  Clork  v.  Bird, 
Am.  Dec.  76.  168  Ala.  278,  48  So.  359,  132  A.  S.  K. 

Note:  95  A.  8.  R.  928.  25;  Brewer  v.  Wall,  23  Tex.  585,  76 

19.  Cox  V.  Holcomb,  87  Ala.  589,  6  Am.  Dec.  76;  Goff  v.  Jones,  70  Tex. 
So.  309,  13  A.  S.  R.  79 ;  Clark  v.  Bird,  572,  8  8.  W.  625,  8  A.  S.  R.  619  and 
158  Ala.  278,  48  So.  359,  132  A.  S.  R.  note. 

25  and  note;  Tc«ke  v.  Dittberncr,  70  Notes:  95  A.  S.  R.  929;  133  A.  S. 

Neb.  544,  98  N.  W.  57,  113  A.  S.  R.  R.  341;  9  Ann.  Cas.  13. 

802;  Allison  v.  SbiUing,  27  Tex.  450,  2.  Note:  28  L.R.A.(N.S.)  872. 

86  Am.  Dee.  022.  3.  Clark  v.  Birdj  168  Ala.  278,  48 

Notes:  95  A.  S.  R.  928;  133  A.  S.  So.  359,  132  A.  S.  R.  25;  Brewer  v. 

R.  341:  16  Ann.  Caa.  1121.  Wall,  23  Tex.  585,  76  Am.  Dec.  76. 

20.  Silander  v.  Gronna,  16  N.  D.  4.  Yost  v.  Devault,  3  la.  345,  GS 
552,  108  N.  W.  544,  125  A.  S.  R.  616.  Am.  Doc.  92  and  note. 

Note:  15  Ann.  Cas.  1121.  5.  Note:  28  L.R.A.(N.S.)  873. 

1.  Cox  V.  Holcomb,  87  Ala.  589,  6 
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agent  has  succeeded  in  adding  to  the  net  price  of  the  property,  in 
case  he  refuses  to  convey  to  a  customer  which  the  agent  secures.* 

100.  Specific  Performance  of  Parol  Contracts  to  Convey. — ^The 
authorities  on  the  question  as  to  the  right  to  the  specific  enforcement 
of  certain  parol  contracts  for  the  conveyance  of  the  homestead  are 
not  wholly  harmonious.  Thus  it  has  been  held  that  a  parol  agree- 
ment by  a  husband  alone  with  a  third  person  to  devise  to  the  latter 
homestead  property  is  in  conflict  with  the  homestead  law  and  cannot 
be  specifically  enforced,  though  substantially  performed  on  his  part 
by  the  promisee.'  On  the  other  hand  it  has  been  ruled  that  a  parol 
contract  to  the  effect  that  a  son  who  is  the  grantee  in  a  deed  of  a 
homestead  conveyed  by  his  father  alone  shall  support  his  parents 
during  their  life,  and  at  their  death  become  the  owner  of  the  land 
in  fee,  if  fully  performed  by  such  grantee,  may  be  specifically  enforced 
by  him  against  the  heirs  at  law  of  the  grantor.*  In  a  case  where 
both  husband  and  wife  orally  agree  to  sell  their  homestead,  and  the 
vendee  pays  the  purchase  price,  enters  into  possession,  and  makes 
improvements,  with  the  knowledge  and  consent  of  the  wife,  it  has 
been  held  that  she  cannot  successfully  defend  his  suit  for  specific 
performance.* 

101.  Instruments  Defectively  Acknowledged  or  Certified* — ^An 
acknowledgment  taken  as  required  by  the  statute  is  essential  to  the 
validity  of  a  mortgage  of  a  homestead  or  of  any  release  or  waiver 
of  the  homestead  right,'*  and  whe^e  it  is  certified  by  an  officer  dis- 
qualified to  act  the  instrument  is  void.''  It  is  a  general  rule  that, 
where  the  acknowledgment  of  the  wife  is  defective,  she  may  make 
a  new  one,  with  intent  to  cure  the  defect,  and,  when  properly  made 
and  certified,  it  will  render  the  conveyance  valid,  providing  the  risjhts 
of  tliird  parties  have  not  intervened.  The  subsequent  acknowledg- 
ment has  no  retroactive  force,  but  constitutes  the  instrument  a  valid 
conveyance  on  and  after  the  proper  acknowledgment.'*  So  where  a 
conveyance  of  a  homestead  is  void  because  of  a  defective  acknowledg- 
ment by  the  wife,  the  land  vests  in  the  heirs  of  the  husband  on  his 
death,  and  the  reacknowledgment  of  the  conveyance  by  the  wife  after 

6.  Hayes  v.  MeAra,  166  Mich.  108,  10.  Fiist  Nat  Bank  of  Sheridan  v. 
131  N.  W.  535,  35  L.R.A.(N.S.)  116.   Citizens'  State  Bank,  11  Wyo.  32,  70 

7.  Teske  v.  Dittberner,  70  Neb.  544,  Pac.  726,  100  A.  S.  R.  925. 

98  N.  W.  57,  113  A.  S.  R.  802.    See  11.  Monroe  v.  Arthur,  126  Ala.  362, 

infra,  par.  106.  28  So.  476,  85  A.  S.  R.  36;  Ogden 

8.  Whitmore  ▼.  Hay,  85  Wis.  240,  Building,  etc.,  Ass'n  v.  Menscb,  196 
55  N.  W.  708,  39  A.  S.  R.  838.  111.  554,  63  N.  E.  1049,  89  A.  8.  R. 

9.  Grice  v.  Woodworth,  10  Idaho  330;  Horbach  ▼.  Tyrrell,  48  Neb.  614^ 
459,  80  Pac.  912,  109  A.  S.  R.  214,  69  67  N.  W.  485,  489,  37  L.R.A.  434; 
L.R.A.  584;  Teske  v.  Dittberner,  65  First  Nat  Bank  of  Sheridan  v.  Citi- 
Neb.  167,  91  N.  W.  181,  101  A.  S.  R.  Zens'  State  Bank,  11  Wyo.  32,  70  Pae. 
614.    See  also  generaily^  Statute  of  726,  100  A.  S.  R.  925. 

Frauds.  12.  Note:  95  A.  S.  R.  043. 
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her  husband's  death  cannot  give  life  to  the  conveyance.*'  It  is  also 
a  rule  in  many  jurisdictions  that  the  invalidity  of  a  mortgage  or 
conveyance  of  the  homestead  exemption,  executed  by  the  husband 
alone,  may  be  cured  by  a  subsequent  act  of  the  legislature,  no  third 
persons  having  acquired  vested  interests  in  the  land  previous  to  such 
enactment.**  It  has  been  held  that  in  the  absence  of  fraud,  mistake 
or  imposition,  the  certificate  of  a  wife^s  separate  acknowledgment  of 
a  deed  to  a  homestead  is  conclusive,  and  a  purchaser  is  not  affected 
by  such  frauds  mistake  or  imposition,  unless  he  had  notice.*^ 

Mortgages  and  Deeds  of  Trust 

102.  In  General. — The  better  opinion  undoubtedly  is,  that  a  mort- 
gage of  a  homestead  where  there  are  no  statutory  restrictions  on 
voluntary  alienation,  or  where  such  mortgage  is  executed  according 
to  the  requirements  of  the  statute,  is  as  valid  and  effectual  as  a  mort- 
gage of  any  other  property,  notwithstanding  the  exemption  of  the 
homestead  from  a  forced  sale.**  So  it  has  been  held  that  the  giving 
of  a  mortgage  on  a  homestead  is  not  a  disposition  of  the  property, 
within  a  statute  providing  that  where  one  disposes  of  exempt  prop- 
erty it  shall  not  thereby  become  liable  to  his  debts.*'  But  a  pledge 
of  property  insured  in  a  mutual  fire  insurance  association  as  security 
for  the  payment  of  the  debts  and  liabilities  of  such  association,  is  a 
mortgage  within  the  meaning  of  a  statute  restricting  the  modes  of 
defeating  a  homestead  to  alienation  or  mortgage  of  the  property.** 
By  mortgaging  the  homestead  to  secure  one  creditor,  the  property  is 
not  divested  of  its  homestead  character,  so  as  to  make  it  liable  for 
the  other  debts  of  the  mortgagors.  The  extent  of  the  incumbrance 
in  such  a  case  is  to  secure  the  particular  debt  named,  and  the  clear 
'policy  and  spirit  of  the  law  would  be  defeated,  if  it  could  be  made 
thereby  liable  beyond  the  limitation  thus  fixed,  or  if  the  general  cred- 
itors could  claim  to  be  subrogated  to  the  rights  of  the  mortgagees.** 
And  in  case  a  valid  mortgage  on  a  homestead  remains  unpaid  the 
mortgagor  is  entitled,  as  against  subsequent  judgment  creditors,  to 
the  statutory  exemption  as  to  value,  over  and  above  the  amount  of 

18.  Gilbert   ▼.    Pinkston,   167    Ala.  345,  6  So.  679,  11  A.  S.  R.  41;  Skin- 

490,  52  So.  442,  140  A.  S.  R.  89.  ner  v.  Revnick,  10  Neb.  323,  6  N.  W. 

14.  Pelt  v.  Payne,  90  Ark.  600,  30  369,  35  Am.  Rep.  479;  Lee  v.  Kings- 
S.  W.  426,  134  A.  S.  R.  45.  bury,  13  Tex.  38,  62  Am.  Dec.  546. 

Notes:  95  A.  S.  R.  939;  9  Ann.  Cas.       Note:  65  Am.  Dec.  483. 
15;  15  Ann.  Cas.  1122.  17.  Bennett   v.   Dempsey,   94  Miss. 

15.  Kocourek  v.  Marak,  54  Tex.  201,  40C,  48  So.  901,  136  A-  S.  R.  584. 

38  Am,   Rep.   623.     Generally  as  to  18.  Farmers'    Mut.    Ins.    Ass'n    v. 

married    women's    acknowledgements,  Burch,  47  S.  C.  453,  25  S.  E.  211,  58 

see  Acknowledgments,  vol.  1,  p.  299  A.  S.  R.  899,  34  L.R.A.  806. 

et  seq.  19.  Dickson  v.  Chorn,  6  la.  19,  71 

16.  Witherington  v.  Mason,  86  Ala.  Am.  Dec.  382  and  note. 
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the  mortgage  lien.*®  If,  in  a  suit  to  establish  homestead  rights,  it 
appears  that  the  defendant  holds  two  mortgages,  one  of  which  is 
paramount  to  the  homestead  interests  and  the  other  is  not,  the  com- 
plainants cannot  be  granted  any  relief,  for  the  reason  that  the  mortr 
ga2:ee  has  the  right  to  hold  the  whole  property  until  his  mortgage, 
which  is  paramount  to  the  homestead  rights,  has  been  redeemed 
from.*  It  has  been  held  that  a  judgment  of  foreclosure  against  the 
husband  and  wife  conclusively  settles  that  the  property  was  not  within 
the  homestead  exemption  at  the  time  of  rendition,  unless  fraud  is 
alleged.*  It  has  also  been  hel^  that  if  a  married  woman  employs 
an  attorney  to  procure  a  divorce,  gives  him  her  promissory  note  to 
cover  his  compensation,  and  agrees  to  secure  the  note  by  a  deed  of 
trust  on  certain  land  if  the  title  thereto  is  vested  in  her  by  the  decree 
of  divorce,  an  equitable  lien  or  mortgapje  attaches  to  the  property 
the  moment  the  decree  is  rendered,  which  is  not  affected  by  her 
claim  of  homestead.'  Whether  or  not,  where  a  creditor  is  secured 
by  the  homestead  and  also  by  other  property  of  his  debtor,  the  latter 
may  require  the  former  to  exhaust  the  other  property  before  resort- 
ing to  the  homestead,  is  treated  elsewhere  in  this  work.* 

103.  Necessity  of  Joiat  Consent. — In  those  jurisdictions  wherein 
it  is  held  that  an  absolute  conveyance  of  the  homestead  executed  by 
the  husband  alone  is  wholly  void,  it  is  the  rule  that  a  mortgage  or 
deed  of  trust  on  the  homestead  premises  is  likewise  wholly  void  and 
of  no  effect  if  it  lacks  the  assent  of  the  wife  expressed  in  the  manner 
prescribed  by  law.*  The  occupation  of  a  building  as  a  homestead 
after  the  execution  by  the  husband  alone  of  a  trust  deed  conveying 
the  property,  will  not,  however,  change  the  status  of  the  parties -so 
as  to  exempt  the  property  as  a  homestead  from  the  operation  of  such 
deed.*  Under  a  statute  forbidding  the  mortgage  of  community  prop- 
erty on  which  a  homestead  has  been  declared  unless  such  mortgage 
is  executed  by  both  husband  and  wife,  a  mortgage  of  such  property 

20.  Hoy  ▼.  Anderson,  3D  Neb.  386,  note;  McDonald  v.  Sanford,  88  Miss. 

68  N.  W.  125,  42  A.  S.  R.  591.  633,  41  So.  369,  117  A.  S.  R.  758,  9 

1.  Davis  v.  Davis,  81  Vt.  259,  69  Ann.  Cas.  1  and  note;  American  Sav- 
Atl.  876,  130  A.  S.  R.  1035.  ings,  etc.,  Ass'n  v.  Burghardt,  19  Mont. 

2.  Lee  v,  Kingsbury,  13  Tex.  68,  62  323,  48  Pac.  391,  61  A;  S.  R.  607  and 
Am.  Dec.  646.  note;  Watterson  v.  E.  L.  Bonner  Co*, 

3.  Patrick  v.  Morrow,  33  Colo.  509,  19  Mont.  554,  48  Pac.  1108,  61  A.  S. 
81  Pac.  242,  108  A.  S.  R.  107.  R.  527  and  note;  Council  Bluffs  Sav. 

4.  See  generally,  Marsuauno  As-  Bank  y.  Smith,  69  Neb.  90,  80  N.  W. 
SETS.  270,    80    A.    S.    R.    669;    Phelps    v. 

6.  Wallace  v.  Travelers'  Ins.  Co.,  54  Rooney,  .9  Wis.  70,  76  Am.  Dec.  244. 

Kan.  442,  38  Pac.  489,  45  A.  S.  R.  288,  Notes:  8  A.  S.  R.  87;  95  A.  S.  R. 

26  L.R.A.  806;   Rogers  v.  Day,  115  916;  133  A.  S.  R.  338;  9  Ann.  Cas.  9. 

Mich.  664,  74  N,  W.  190,  69  A.  S.  R.  6.  Kurz  v.  Bruach,  13  la.  371,  81 

693;  Alt  V.  Banholzer,  39  Minn.  611,  Am.  Dec.  435. 
40  N.  W.  830,  12  A.  S.  R.  681  and 
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signed  by  the  wife  alone  to  her  husband,  to  secure  an  indebtedness 
from  her  to  him,  has  been  held  to  be  void  even  in  the  hands  of  an 
assignee.'  Where,  however,  a  mortgage  on  homestead  property,  exe- 
cuted by  the  husband  without  the  consent  or  joinder  of  the  wife, 
embraces  lands  of  greater  quantity  or  greater  value  than  the  home- 
stead exemption,  it  is  said  to  be  valid  as  to  the  excess.^  Although  this 
new  has  been  opposed  on  the  ground  that  the  instrument  so  executed 
is  absolutely  void.*  Moreover,  in  jurisdictions  where  the  view  obtains 
that  a  conveyance  of  the  homestead  premises  by  the  husband  alone 
operates  to  convey  the  ricjht  to  the  land  after  the  termination  of  the 
exemption,  it  is  generally  held  that  a  mortgage  of  the  homest-ead 
without  the  joinder  or  consent  of  the  wife  is  a  valid  and  binding 
lien  on  the  premises,  subject,  of  course,  to  the  homestead  right  as  a 
prior  claim. *^  Also  following  the  decisions  upholding  the  validity 
of  a  deed  of  the  homestead  executed  by  the  husband  alone  to  his 
wife,^*  it  has  been  held  that  a  mortgage  of  the  homestead  premises, 
executed  by  the  husband  alone,  to  his  wife,  is  a  valid  and  binding 
incumbrance.**  Furthermore,  as  respects  mortgage  liens  on  home- 
^ead  exemptions,  given  to  secure  purchase  money,  the  rule  is  that 
such  a  mortgage  is  valid  and  binding,  although  executed  by  the  hus- 
band without  the  joinder  of  his  wife;*'  and  if  such  mortgage  is 
given  in  part  to  secure  indebtedness  other  than  the  purchase  money, 
it  is  valid  to  the  extent  of  the  purchase  money,  though  void  as  to 
the  residue.**  Under  the  rule  that  on  the  death  of  the  first  wife 
the  homestead  property  vests  absolutely  in  the  surviving  husband,  it 
has  been  held  that  his  title  thereto  is  not  affected  by  his  remarriage; 
but  that  in  such  event  he  has  the  power  to  mortgage  such  homestead 
without  the  knowledge,  or  consent,  of  bis  second  wife,  free  from 
any  claim  by  her.**  Where  a  husband  and  wife  convey  in  trust  land 
which  afterward  becomes  homestead,  with  power  in  the  trustee  to 
convey  without  intervention  or  signature  of  the  grantors,  and  such 
trustee  conve^'S  to  a  third  person  in  trusft  for  the*husband,  under 
an  agreement  that  the  latter  trustee  shall  not  convey  or  encumber 
it  without  the  husband's  consent,  such  trustee  can,  it  has  been  held, 

7.  Friermntb  v.  SteigleraaTi,  130  Cal.  Am,  Dec.  493;  Bumop  v.  Cook,  16  la. 
392,  62  Pac  616,  80  A.  S.  B.  138  and  149,  85  Am.  Dec.  607;  Roby  v.  Bis- 
note-  marck  Nat.  Bank,  4  N.  D.  156,  59  N. 

8.  Note:  9  Ann.  Cas.  12.  W.  719,  50  A.  S.  R.  633  and  note. 

9.  Note:  12  A.  S.  R.  685.  Notes:  95  A.  S.  U.  931;  9  Ann.  Cas. 

10.  Stewart  v.  Mackey,  16  Tex.  56,  9,  11. 

67  Am.  Dec.  609.  14.  Roby  v.  Bismarck  Nat.  Bank,  4 

Note :  9  Ann.  Caa.  11.  See  snpra,  N.  D.  156,  59  N.  W.  719,  50  A.  S.  R. 
par.  88.  633  and  bote. 

11.  See  supra,  par.  93.  15.  Dickey  v.  Gibson,  113  Cal.  26, 

12.  Note:  9  Ann.  Cas.  11.  45  Pac.   15,  64  A.  S.   R.  321.    See 

13.  Christy  v.  Dyer,  14  la.  438,  81   infra,  par.  121. 
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the  mortgage  lien.^®  If,  in  a  siiit  to  establish  homestead  rights,  it 
appears  that  the  defendant  holds  two  mortgages,  one  of  which  is 
paramount  to  the  homestead  interests  and  the  other  is  not,  the  com- 
plainants cannot  be  granted  any  relief,  for  the  reason  that  the  mortr 
gagee  has  the  right  to  hold  the  whole  property  until  his  mortgage, 
which  is  paramount  to  the  homestead  rights,  has  been  redeemed 
from.^  It  has  been  held  that  a  judgment  of  foreclosure  against  the 
husband  and  wife  conclusively  settles  that  the  property  was  not  within 
the  homestead  exemption  at  the  time  of  rendition,  unless  fraud  is 
alleged.*  It  has  also  been  hel^  that  if  a  married  woman  employs 
an  attorney  to  procure  a  divorce,  gives  him  her  promissory  note  to 
cover  his  compensation,  and  agrees  to  secure  the  note  by  a  deed  of 
tnist  on  certain  land  if  the  title  thereto  is  vested  in  her  bv  the  decree 
of  divorce,  an  equitable  lien  or  mortgas:e  attaches  to  the  property 
the  moment  the  decree  is  rendered,  which  is  not  affected  by  her 
claim  of  homestead.'  Whether  or  not,  where  a  creditor  is  secured 
by  the  homestead  and  also  by  other  property  of  his  debtor,  the  latter 
may  require  the  former  to  exhaust  the  other  property  before  resort- 
ing to  the  homestead,  is  treated  elsewhere  in  this  work.* 

103.  Necessity  of  Joiat  Consent. — Tn  those  jurisdictions  wherein 
it  is  held  that  an  absolute  conveyance  of  the  homestead  executed  by 
the  husband  alone  is  wholly  void,  it  is  the  rule  that  a  mortgage  or 
deed  of  trust  on  the  homestead  premises  is  likewise  wholly  void  and 
of  no  effect  if  it  lacks  the  assent  of  the  wife  expressed  in  the  manner 
prescribed  by  law.*  The  occupation  of  a  building  as  a  homestead 
after  the  execution  by  the  husband  alone  of  a  trust  deed  conveying 
the  property,  will  not,  however,  change  the  status  of  the  parties  so 
as  to  exempt  the  property  as  a  homestead  from  the  operation  of  such 
deed.*  Under  a  statute  forbidding  the  mortgage  of  community  prop-' 
erty  on  which  a  homestead  has  been  declared  unless  such  mortgage 
is  executed  by  both  husband  and  wife,  a  mortgage  of  such  property 

20.  Hoy  v.  Anderson,  39  Neb.  386,  note;  McDonald  v.  Sanford,  88  Miss. 

68  N.  W.  125,  42  A.  S.  R.  591.  633,  41  So.  309,  117  A.  S.  R.  758,  9 

1.  Davis  V.   Davis,  81  Vt.  259,  69  Ann.  Cas.  1  and  note;  Atoeriean  Sa^- 
Atl.  876,  130  A.  S.  R.  1035.  ings,  etc.,  Ass'n  v.  Burghardt,  19  Mont. 

2.  Lee  v.  Kingsbury,  13  Tex.  68,  62  323,  48  Pac.  391,  61  A*  S.  R.  607  and 
Am.  Dec.  646.  note;  Watterson  v.  E.  L.  Bonner  Co., 

3.  Patrick  v.  Morrow,  33  Colo.  609,  19  Mont.  554,  48  Pac  1108,  61  A.  S. 
81  Pac.  242,  108  A.  S.  R.  107.  R.  527  and  note;  Council  Bluffs  Sav* 

4.  Sec  generally,  Marsuauno  As-  Bank  v.  Smith,  69  Neb.  90,  80  N.  W. 
SETS.  270,    80    A.    S.    R.    669;    Phelps    ▼. 

6.  Wallace  v.  Travelers'  Ins.  Co.,  54  Rooney,  9  Wis.  70,  76  Am.  Dec.  244. 

Kan.  442,  38  Pac.  489,  45  A.  S.  R,  288,  Notes:  8  A.  S.  R.  87;  95  A.  S.  R. 

26  L.R.A.  806;   Rogers  v.   Day,  115  916;  133  A.  S.  R.  338;  9  Ann.  Cas.  9j 

Mich.  664,  74  N.  W.  190,  69  A.  S.  R.  6.  Kurz  v.  Brusch,  13  la.  371,  81 

693;  Alt  V.  Banholzer,  39  Minn.  511,  Am.  Dec.  435. 
40  N.  W.  830,  12  A.  S.  R.  681  and 
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signed  by  the  wife  alone  to  her  husband,  to  secure  an  indebtedness 
from  her  to  him,  has  been  held  to  be  void  even  in  the  hands  of  an 
assipiee.'  Where,  however,  a  mortgage  on  homestead  property,  exe- 
cuted by  the  husband  without  the  consent  or  joinder  of  the  wife, 
embraces  lands  of  greater  quantity  or  greater  value  than  the  home- 
stead exemption,  it  is  said  to  be  valid  as  to  the  excess.^  Although  this 
^iew  has  been  opposed  on  the  ground  that  the  instrument  so  executed 
is  absolutely  void.*  Moreover,  in  jurisdictions  where  the  view  obtains 
that  a  conveyance  of  the  homestead  premises  by  the  husband  alone 
operates  to  convey  the  ri2:ht  to  the  land  after  the  termination  of  the 
exemption,  it  is  generally  held  that  a  mortgage  of  the  homest-ead 
without  the  joinder  or  consent  of  the  wife  is  a  valid  and  binding 
lien  on  the  premises,  subject,  of  course,  to  the  homestead  right  as  a 
prior  claim.*®  Also  following  the  decisions  upholding  the  validity 
of  a  deed  of  the  homestead  executed  by  the  husband  alone  to  his 
wife,**  it  has  been  held  that  a  mortgage  of  the  homestead  premises, 
executed  by  the  husband  alone,  to  his  wife,  is  a  valid  and  binding 
incumbrance.*^  Furthermore,  as  respects  mortgage  liens  on  home- 
stead exemptions,  given  to  secure  purchase  money,  the  rule  is  that 
such  a  mortgage  is  valid  and  binding,  although  executed  by  the  hus- 
band without  the  joinder  of  his  wife;*'  and  if  such  mortgage  is 
given  in  part  to  secure  indebtedness  other  than  the  purchase  money, 
it  is  valid  to  the  extent  of  the  purchase  money,  though  void  as  to 
the  residue.**  Under  the  rule  that  on  the  death  of  the  first  wife 
the  homestead  property  vests  absolutely  in  the  surviving  husband,  it 
has  been  held  that  his  title  thereto  is  not  affected  by  his  remarriage; 
but  that  in  such  event  he  has  the  power  to  mortgage  such  homestead 
without  the  knowledge,  or  consent,  of  bis  second  wife,  free  from 
any  claim  by  her.**  Where  a  husband  and  wife  convey  in  trust  land 
which  afterward  becomes  homestead,  with  power  in  the  trustee  to 
convey  without  intervention  or  signature  of  the  grantors,  and  such 
trustee  conveys  to  a  third  person  in  trust  for  the 'husband,  under 
an  agreement  that  the  latter  trustee  shall  not  convey  or  encumber 
it  without  the  husband's  consent,  such  trustee  can,  it  has  been  held, 

7.  Fri<*rmnth  v.  Steigleman,  130  Cftl.  Am.  Dec.  493;  Bumap  v.  Cook,  16  la. 
392,  62  Pae.  615,  SO  A.  S.  R.  138  and  149,  85  Am.  Dec.  507;  Roby  v.  Bis- 
note.  marck  Nat.  Bank,  4  N.  D.  156,  59  N. 

8.  Note:  9  Ann.  Cas.  12.  W.  719,  50  A.  S.  R.  633  and  note. 

9.  Note:  12  A.  S.  R.  685.  Notes:  95  A.  S.  It.  931;  9  Ann.  Cas. 

10.  Stewart  v.  Mackey,  16  Tex.  56,  9,  11. 

67  Am.  Dec.  609.  14.  Rol^  v.  Bismarck  Nat.  Bank,  4 

Note :  9  Ann.  Caa.  11.    See  snpra,  N.  D.  156,  59  N.  W.  719,  60  A.  S.  R. 

par.  88.  633  and  note. 

11.  See  supra,  par.  93.  15.  Dickey  v.  Gibson,  113  Cal.  26, 

12.  Note:  9  Ann.  Cas.  11.  45  Pac.   15,  54   A.   S.   R,   321.    See 

13.  Christy  v.  Dyer,  14  la.  438,  81  infra,  par.  121. 
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when  ^requested  by  the  husband,  mortgage  it  without  the  wife's  join- 
ing therein.^^  Where,  under  a  statute  a  husband  is  permitted  to 
alienate. the  homestead  only  with  the  consent  of  the  wife,  in  the  mode 
pointed  out  by  the  legislature,  and  the  statute  has  not  pointed  out  a 
mortgage  as  the  mode,  it  has  been  decided  that  a  mortgage  is  not 
an  alienation  of  real  estate,  and  therefore  a  wife,  by  giving  her  con- 
sent to  a  mortgage  of  the  homestead,  does  not  give  her  consent  to  a 
voluntary  sale  or  alienation  of  it.*' 

104.  Operation  and  Effect  of  Rule  as  to  Joint  Consent — ^The  restric- 
tion on  the  right  of  the  husband  to  mortgage  the  homestead  with- 
out his  wife's  consent  applies  only  where  the  husband  has  acquired 
an  unencumbered  estate  in  the  land,  and  prior  incumbrances  have 
precedence  over  the  rights  of  the  homestead  privilege.*®  It  has  been 
held  that  the  abandonment  of  a  homestead  does  not  retronct  so  as 
to  give  validity  to  a  mortgage  thereof  void  at  the  time  of  its  execu- 
tion ;  *'  nor  where  a  husband's  sole  mortgage  of  a  homestead  is  void, 
is  it  rendered  in  any  way  effective  by  the  subsequent  death  of  his 
wife  leaving  him  without  family;  *®  nor  is  such  a  mortgaoje  rendered 
valid  by  the  fact  that  the  husband  and  wife  are  subsequently  divorced; 
nor  it  is  said  will  the  covenants  of  title  therein  operate  as  an  estoppel 
by  deed  against  the  mortgagor  or  his  assigns,*  Under  certain  stat- 
utes it  has  been  ruled  that  while  the  husband  may,  by  a  valid  mort- 
gage, and  without  the  knowledge  or  consent  of  the  wife,  subject  the 
homestead  premises  to  a  lien  superior  to  the  wife's  homestead  claim 
made  and  filed  subsequently  to  the  making  of  the  morts^age,  the 
control  of  the  husband  over  the  community  property,  and  hie  power 
to  alienate  or  mortgage  it  without  the  co-operation  and  consent  of 
the  wife,  may  be  arrested  and  defeated  by  the  wife  filing  her  declara- 
tion claiming  the  property  as  a  homestead  at  any  time  before  the 
consummation  of  the  alienation  or  mortgaging  of  the  premises  by 
the  husband.  But  under  this  rule,  it  requires  prior  alienation  or  a 
mortgage  in  fact  of  the  community  property  by  the  husband,  and 
not  simply  in  intent,  to  defeat  the  legal  effect  of  the  wife's  declara- 
tion claiming  the  same  as  her  homestead.'  A  mortgage  of  a  home- 
stead executed  by  a  husband  alone  and  the  foreclosure  thereof  by 
the  mortgagee  without  making  the  wife  a  party  to  the  suit,  are,  alike, 
nullities;  and  the  husband  and  wife  may  enjoin  the  sale  under  the 
foreclosure  by  showing  that  the  land  was  their  homestead  and  occtt- 

16.  Note :  95  A.  S.  R.  915.  20.  Martin  v.   Harrington,  73  Vt. 

17.  Sampson  v.  Williamson,  6  Tex.  193,  50  Atl.  1074,  87  A.  S.  R.  704  and 
102,  55  Am.  Dec.  762.  note. 

18.  Note:  9  Ann.  Cas.  11.  1.  Alt  v.  Banholzer,  39  Minn.  511, 

19.  American  Savings,  etc.,  Ass'n  ▼.  40  N.  W.  830,  12  A.  S.  R.  681. 
Barghardt,  19  Mont.  323,  48  Pae.  391,  2.  Adams  v.  Baker,  24  Nev.  162|  51 
-61  A.  S.  R.  507  and  note.  Pac.  252,  77  A.  S.  R.  799. 
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pied  by  them  as  such  at  the  time  of  the  execution  of  the  mortgage.' 
In  fact  a  judgment  to  which  a  wife  is  not  a  party,  foreclosing  a  mort- 
gage on  the  homestead,  is  void  as  against  her,  although  her  rights 
accrued  after  the  execution  of  the  mortgage,  and  a  purchaser  at  the 
sale  thereunder  acquires  no  title  whatever.*  Even  where  a  mortgage 
of  a  homestead  executed  by  the  husband  alone,  is  followed  by  a  fore- 
closure to  which  the  wife  was  a  party,  the  homestead  interest  is  not 
affected.*  In  case  of  the  foreclosure  of  a  mortgage  executed  by  the 
husband  alone,  an  answer  of  the  wife  admitting  the  mortgage  to  be 
valid  and  consenting  to  its  foreclosure,  is  not  equivalent  to  her  sign- 
ing it.* 

105.  Change  or  Renewal  of  Mortgage. — ^Where  a  mortgage  on  the 
homestead  has  been  executed  by  both  husband  and  wife,  it  is  valid, 
but  generally  the  same  strict  rules  apply  to  a  change  in  the  mortgage, 
or  renewal  thereof  by  the  husband  alone,  that  apply  to  the  original 
execution  of  the  instrument.  The  husband  alone,  therefore,  cannot 
ordinarily  enlarge  or  extend  the  terms  of  a  mortgage  on  the  home- 
stead, signed  by  both  himself  and  wife,  or  interrupt  the  running 
of  the  statute  of  limitations  against  it,  or  renew  it,  or  revive  it,  or 
change  its  legal  effect  in  any  way,  but  the  consent  of  the  wife  is  just 
as  essential  to  the  validity  of  such  alterations  or,  renewals  as  it  is  in 
the  first  instance  to  the  execution  of  the  instrument.'  It  has  been 
held,  however,  that  a  husband  alone  can  make  a  valid  renewal  of  a 
deed  of  trust,  where  the  wife  joined  in  the  first  instrument.*  Also 
there  is  authority  to  the  effect  that  whatever  may  be  the  wife's  inter- 
est in  the  homestead,  if  she  conveys  it  by  mortgage  to  secure  a  debt, 
the  mortgage  will  bind  her  interest  until  the  debt  is  discharged.' 
Where  a  husband  and  wife  execute  a  mortgage,  which,  owing  to  a 
mistake  in  the  drafting,  does  not,  as  was  intended,  cover  their  home- 
stead, and  the  husband  afterwards,  without  the  knowledge  or  consent 
of  his  wife,  but  with  no  fraudulent  design,  alters  the  description, 
merely  for  the  purpose  of  conforming  it  to  the  intention  of  the  par- 
ties, the  altered  instrument  will  stand  good  as  to  all  the  lands  included 
in  the  corrected  description  except  the  homestead,.  As  to  that,  the 
deed,  under  such  circumstances,  is  not  the  act  of  the  wife.^* 

8.  McDonald  v.  Sanford,  88  Miss.  Portsmouth   Say.  Bank  v.  Hardman, 

633,  41  So.  309,  117  A.  S,  E.  768,  9  62  Kan.  242,  61  Pac.  1131,  84  A.  S. 

Ann.  Cas.  1.  R.   381;   Downing   v.   Hartshorn,   69 

4.  Brackett  v.  Banegas,  116  Cal.  278,  Neb,  364,  95  N.  W.  801,  111  A,  S.  R. 
48  Pac.  90,  68  A.  S.  R.  164.  560. 

5.  Davis  V.  Davis,  81  Vt.  269,  69  Notes:  95  A.  S.  R.  916;  9  Ann.  Cas. 
Atl.  876, 130  A.  S.  R.  1035.  12. 

6.  O'Malley  v.  Ruddy,  79  Wis.  147,  8.  Note:  9  Ann.  Cas.  12. 
48  N.  W.  116,  24  A.  S.  R.  702.  9.  Note:  95  A.  S.  R.  918. 

7.  Freiermuth   ,v.    Steigleman,    130  10.  Foot  v.  Hambrick,  70  Miss.  157, 
Cal.  392,  62  Pac.  615,  80  A.  S.  R.  138;  11  So.  567,  35  A.  S.  R.  631. 
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Testamentary  Disposition  of  Homestead 

106.  In  General. — The  power  of  the  owner  of  a  homestead  to  dis- 
pose of  it  by  his  will  depends  in  most  instances  on  the  statutes  of 
the  particular  state  creating  the  homestead,  since  such  statutes  usu- 
ally contain  either  an  express  prohibition  against  such  testamentary 
disposition,  or  other  provisions  which  are  held  to  exclude  the  exercise 
of  such  power.  In  the  absence  of  a  provision  of  this  nature  either 
in  the  constitution  or  statutes  of  the  state,  it  is  generally  held  that 
an  owner  may  make  a  testamentary  disposition  of  his  homestead.*^ 
In  many  jurisdictions,  however,  it  is  held,  under  the  terms  of  the 
constitution  or  statutes  relating  to  the  homestead  exemption,  that  the 
owner  cannot  by  will  dispose  of  the  homestead  as  against  a  surviving 
spouse  or  minor  children.^*  In  other  words,  the  homestead  belongs 
to  the  estate  of  the  husband  or  wife,  who  owned  the  same;  but  the 
survivor,  although  not  the  owner,  has  a  life  estate  in  such  homestead, 
which  the  owner  cannot  by  will  divest.**  The  owner  of  a  homestead 
has,  in  general,  no  right,  as  against  his  creditors,  to  -dispose  of  it  by 
will  to  persons  not  entitled  to  homestead  rights  therein.**  If  the  will 
of  the  decedent  contains  a  devise  or  bequest  to  the  surviving  husband 
or  wife,  and  a  devise  of  the  homestead  to  others,  such  survivor  will, 
in  most  jurisdictions,  be  put  to  an  election  between  the  homestead 
and  the  provisions  of  the  will,  and  cannot  have  both.**  In  other 
jurisdictions,  however,  the  survivor  cannot  be  put  to  such  an  election, 
and  may  take  the  devise  or  bequest  and  also  claim  the  homestead.** 
The  power  of  testamentary  disposition  of  the  homestead  is  sometimes 
granted  subject  to  the  right  of  dower.*'  An  agreement  to  devise 
homestead  property  in  a  certain  way  and  on  certain  conditions,  thereby 
subjecting  it  to  a  trust  in  favor  of  the  promisee,  has  been  held  to  be 
an  incumbrance  of  the  homestead  title,  which  is  neither  valid  nor 
enforceable,  but  at  most  can  bind  the  husband  only  as  to  property 
not  covered  by  the  homestead  right.** 

107.  Liability  of  Devise  to  Payment  of  Debts;  What  Law  Gov- 
erns.— ^Where  a  decedent,  leaving  no  surviving  spouse,  child,  or  issue 
of  deceased  child,  disposes  of  his  homestead  by  his  last  will,  the  devisee 

11.  Notes:  21  Ann.  Cas.  248;  Ann.  94  Ky,  421,  22  S.  W.  646,  42  A.  S.  R. 
Cas.  1914B  271  et  seq.  365. 

12.  Notes:  6  L.R.A.  814;  21  Ann.       Note:  21  Ann.  Cas.  249. 

Cas.  249.  16.  Kaes  v.  Gross,  92  Mo.  647,  3  S. 

13.  Griffith  V.  Griffith,  59  Fla.  512,  W.  840,  1  A.  S.  R.  767;  Teske  v.  Ditt- 
52  So.  609,  138  A.  S.  R.  138,  21  Ann.  bemer,  70  Neb.  344,  98  N.  W.  57,  113 
Cas.  246  qnd  note;  Schuvler  v.  Hanna,  A.  S.  R.  802. 

31  Neb.  307,  47  N.  W.  932,  11  L.R.A.  Note :  21  Ann.  Cas.  250. 

321.  17.  Pumell  v.  Reed,  32  Fla.  329,  13 

14.  Note:  21  Ann.  Cas.  249.  So.  874,  21  L.R.A.  839. 

15.  Meyer  v.  Meyer,  23  la.  359,  92  18.  Teske  v.  Dittberner,  65  Neb.  167, 
Am.  Dec.  432;  Hazelett  v.  Farthing,  91  N.  W.  188,  101  A.  S.  R.  614. 
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takes  it  free  from  claims  of  creditors  of  the  decedent,  unless  the  tes- 
tator clearly  indicates  an  intention  that  the  homestead  shall  be  liable 
to  the  payment  of  his  debts;  and  a  general  direction  by  the  testator 
in  the  will  to  pay  all  his  just  debts  out  of  his  estate,  followed  by  the 
devise  of  the  residue,  is  not  sufficient  to  indicate  such  intention.^' 
This  rule  is  founded  on  the  principle  that  the  use  of  merely  formal 
phrases  will  not  make  a  devise  of  a  homestead  subject  to  the  payment 
of  the  testator's- debts.  To  do  this,  the  language  employed  must  be 
unequivocal  and  imperative.*®  Where  the  rights  of  creditors  are 
involved,  the  question  of  the  right  to  the  homestead  is  to  be  deter- 
mined by  the.  law  as  it  stood  when  the  debts  were  contracted;  but 
whei-e  such  rights  are  not  involved^  the  law  in  force  at  the  death  of 
the  testator  governs.^ 

VII.  Abandonment,  Waiver,  Forfeiture  or  Estoppel 

Abandonment 

108.  In  General. — ^The  protection  to  a  homestead,  afforded  by  con- 
stitutional and  statutory  provisions  lasts  no  longer  than  the  occupancy 
of  the  premises  as  a  homestead ;  *  but  the  question  of  whether  a  home- 
stead claimant  has  abandoned  his  homestead  being  mainly  one  of 
intent,  no  general  rule  of  universal  application  can  be  enunciated, 
and  the  question  whether  an  abandonment  has  taken  place  must  de- 
pend upon  the  peculiar  facts  of  each  case.'  It  is,  however,  generally 
recognized  as  an  essential  requisite  of  an  abandonment  of  a  home- 
stead that  there  must  be  an  actual  relinquishment  of  possession  of 
the  premises  and  removal  therefrom,^  coupled  with  an  intention  to 
abandon  the  use  of  the  property  as  a  homestead,^  or  an  intention  to 
remain  away  formed  after  such  removal.*    A  mere  intention  to  aban- 

19.  Larson    v.    Curran,   121    Minn.   W.  840,  1  A.  S.  R.  767. 

104,  140  N.  W.  337,  44  L.R.A.(N.S.)       Note:  102  A.  S.  R.  390-392. 

1177.  4.  Smith  v.  Pearce,  85  Ala.  264,  4 

20.  Cross  v.  Benson,  68  Kan.  495,  So.  616,  t  A.  S.  R.  44;  Edwards  ▼. 
75  Pac.  558,  64  L.RA.  560.  Raid,  39  Neb.  645,  58  N.  W.  202,  42 

Note:  44  L.R.A.(N.S.)   U77,  1180  A.  S.  R.  007  and  note;  McDannell  v. 
ek  seq.  Ragsdale,  71  Tex.  23,  8  S.  W.  625,  10 

1.  Beaty  v.  Richardson,  56  S.  C.  173,  A.  S.  R.  729. 

34  S.  B.  73,  46  L.RA.  517.  Note:  102  A.  S.  R.  391. 

Note:  21  Ann.  Cas.  251.  5.  Stanton  v.   Hitchcock,  64  Mich. 

2.  Adams  v.  Gilbert,  67  Kan.  273,  316,  31  N.  W.  395,  8  A.  S.  R.  821; 
72  Pac.  769,  100  A.  S.  R.  456.  Edwards  v.  Reid,  39  Neb.  645,  58  N. 

3.  Stewart   v.  Pritchard,   101   Ark.  W.  202,  42  A.  S.  R.  607  and  note. 
101,  141  S.  W.  505,  37  L.R.A.(N.S.)  Note:  102  A.  S.  R.  391,  392,  405  et 
807;  Fyffe  v.  Beers,  18  la.  4,  85  Am.  seq. 

Dee.  577 ;  Lyons  v.  Audry,  106  La.  356,       6.  Edwards  v.  Reid,  39  Neb.  645,  58 
31  So.  38,  87  A.  S.  R.  299,  55  L.R.A.   N.  W.  202,  42  A.  S.  R.  607. 
724;  Kaes  y.  Gross,  92  Mo.  647,  3  8. 
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don  the  homestead,  without  carrying  such  intention  into  effect  by- 
actual  removal,  is  not  abandonment.'  Under  some  statutes,  a  home- 
stead right  cannot  be  lost  by  abandonment,  until  a  new  homestead 
is  acquired  elsewhere,^  but  it  is  generally  held  that  while  the  best 
evidence  that  a  homestead  has  been  abandoned  is  the  fact  that  a 
new  one  has  been  acquired,*  an  actual  removal  with  no  intention  to 
return  is  a  waiver  or  forfeiture  of  the  homestead  right,  amounting  to 
an  abandonment  as  against  purchasers  or  creditors  even  though  no 
new  homestead  be  gained.^*  According  to  some  authorities,  however, 
in  order  for  an  old  homestead  to  be  lost  without  proof  that  a  new 
one  has  been  gained,  the  circumstances  to  show  abandonment  must 
be  most  clear  and  decisive,  and  contiguous  abandonment  of  a  home- 
stead, up  to  the  time  that  some  opposing  right  has,  by  sale,  become 
vested  in  other  parties,  must  be  shown  in  order  that  it  may  be  declared 
forfeited.^^  In  some  of  the  states,  the  method  of  abandoning  a  home- 
stead is  expressly  prescribed  by  statute,**  and  where  this  is  the 
case  it  is  the  general  rule  that  a  homestead  once  lawfully  created  can 
be  abandoned  only  in  the  manner  pointed  out**  It  has  been  held, 
however,  that  a  statute  making  a  conveyance  of  a  homestead  of  no 
validity  unless  executed  by  the  wife,  does  not  prevent  abandonment 
of  the  homestead,  or  apply  to  a  conveyance  made  thereafter.** 

109.  Temporary  Absence. — It  is  a  well  established  rule  that  where 
a  home,  residence,  or  settlement  has  once  been  acquired  on  lands  it 
is  not  necessary  that  there  should  be  continuous  actual  occupation  to 
secure  the  homestead  from  forced  sale,  and  that  an  absence  tempo- 
rary in  its  nature,  and  not  designed  as  an  abandonment,  will  not 
work  a  forfeiture  of  the  right.**    A  departure  from  the  homestead 

7.  Notes:  60  Am.  Dec.  608;  6  L.R.A.  15.  Gray  v.  Patterson,  65  Ark.  373, 
819.  46  S.  W.  730,  1119,  67  A.  S.  R.  937 

8.  Woodbury  v.  Luddy,  14  Allen  and  note;  Montgomery  v.  Dane,  81 
(Mass.)  1,  92  Am.  Dec.  731.  Ark.  164,  98  S.  W.  715,  118  A.  S.  R. 

9.  See  infra,  par.  114.  37,  11  Ann.  Cas.  421;  Stewart  v.  Prit- 

10.  Stewart  v.  Pritchard,  101  Ark.  chard,  101  Ark.  101, 141  S.  W.  605,  37 
101,  141  S.  W.  505,  37  L.R.A,(N.S.)  L.R.A.(N.S.)  807;  Ouiod  v.  Guiod,  14 
807;  Fyffe  v.  Beers,  18  la.  4,  85  Am.  Cal.  506,  76  Am.  Dec.  440;  Wright  v. 
Dec.  577  and  note;  Hamby  v.  Lane,  Dunning,  46  111.  271,  92  Am.  Dec.  257; 
107  Tenn.  698,  64  S.  W.  1067,  89  A  S.  Fyffe  v.  Beers,  18  la.  4,  85  Am.  Dec. 
R.  967.  577;  Boot  v.  Brewster,  75  la.  631,  36 

Note:  66  L.R.A.  83.  N.  W.  649,  9  A.  S.  R.  515  and  note; 

11.  Shepherd  v.  Cassiday,  20  Tex.  Lynn  v.  Sentel,  183  111.  382,  55  N.  E. 
24,  70  Am.  Dec.  372,  838,  75  A,  S.  R,  110  and  note;  Central 

12.  Note:  102  A.  S.  R.  393.  Kentucky  Lunatic  Asylum  v.  Craven, 

13.  Note:  102  A.  S.  R.  393.  98  Ky.  105,  32  S.  W.  291,  56  A.  S.  R. 

14.  Stewart  v.  Pritchard,  101  Ark.  323  and  note;  Lyons  v.  Andry,  106 
101,  141  S.  W.  505,  37  L.R.A.(N.S.)  La.  356,  31  So.  38,  87  A.  S.  R.  299,  56 
807  and  note.  See  supra,  par.  83  et  L.R.A.  724;  Burkhardt  v.  Walker,  132 
seq.,  as  to  rule  requiring  joinder  of  Mich.  93,  92  N.  W.  778,  102  A.  S.  R. 
husband  and  wife  in  conveyances  And  386;  Edwards  v.  Reid,  39  Neb.  646,  58 
incumbrances  of  the  homestead.  N.  W.  202,  42  A.  8.  R.  607  and  note; 
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for  pleasure,  business,  or  health  does  not  constitute  an  abandonment 
thereof,^*  unless  it  be  apparent  that  there  was  a  design  of  permanent 
abandonment.^'  And  so  it  has  been  held  that  the  temporary  removal 
of  a  man  from  his  homestead  to  another  state  for  the  benefit  of  his 
wife's  health,  with  the  intent  to  return  and  make  the  premises  his 
home,  does  not  constitute  an  abandonment  of  the  homestead,  although 
he  may  have  exercised  the  elective  franchise  in  the  other  state  while 
residing  there.'*  Under  this  rule,  a  widow's  benefit  of  the  homestead 
act  is  not  lost  by  reason  of  her  absence  for  a  year  after  the  death  of 
her  husband,  on  account  of  ill  health,  and  without  intention  of  aban- 
donment.'* Where  a  married  woman  leaves  the  home  of  herself  and 
husband,  the  title  to  which  was  in  the  husband,  and  remains  away  for 
some  time  before  claiming  any  homestead  interest  in  the  property, 
though  the  husband  remains  in  constant  occupancy  of  the  land,  keep- 
ing his  home  thereon,  such  absence  alone  will  not  constitute  abandon- 
ment by  the  wife  of  her  homestead  rights.®^ 

110.  Involuntary  Absence. — As  homestead  rights  are  dependent 
largely  upon  continuous  residence  upon  the  property  claimed  as  a 
homestead,  it  is  generally  held  that  involuntary  or  compulsory  absence 
therefrom  on  the  part  of  the  owner  or  party  interested  therein  will 
not' constitute  an  abandonment  or  forfeiture  of  the  homestead  rights, 
if  there  is  no  intention  at  the  time  of  the  absence  to  relinquish  any 
rights  which  may  be  claimed,  and  if  there  is  a  present  and  continu- 
ing intention  to  return  as  soon  as  circumstances  will  permit^  Accord- 
ingly, an  enforced  absence  from  home  by  reason  of  commitment  to 
an  asylum  will  not  cause  the  loss  by  the  husband  of  the  homestead, 
nor  of  any  of  his  rights.*  A  homestead  occupied  by  the  husband 
and  children  while  the  wife  is  in  an  insane  asylum  is  not  abandoned 
by  the  husband's  being  sent  to  the  penitentiary  and  removal  of  the 
children;*  and  in  such  case  the  fact  that  the  husband,  after  the 
confinement  of  his  wife  in  the  asylum,  slept  at  his  father's  house 

Taylor  v.  Boolware,  17  Tex.  74,  67  Crossen,  110  Wis.  316,  86  N.  W.  1019, 

Am.  Dec.  642;  Franklin  v.  Coffee,  18  84  A.  S.  H.  927  and  note. 

Tex.  413,  70  Am.  Dec.  292  and  note;  19.  Walters  v.  People,  18  IIL  194, 

Banker  v.  Coons,  21  Utah  164,  60  Pae.  65  Am.  Dec.  730. 

549,  81  A.  S.  R.  680  and  note;  Me-  20.  Rosholt  v.  Mehns,  3  N.  D.  513, 

Dermott  v.  Keman,  72  Wis.  268,  39  67  N.  W.  783,  23  L.R.A.  239. 

N.  W.  537,  7  A.  S.  R.  864  and  note.  1.  Huffman  v.  Smyth,  47  Ore.  573, 

Notes:   60  Am.  Dec.  609;  76  Am.  84  Pac.  80,  114  A.  S.  R.  938,  8  Ann. 

Dec.  443;  102  A.  S.  R.  390,  400;  6  Cas.  678. 

L.R.A.  816;  12  Ann.  Cas.  78.  Note:  8  Ann.  Cas.  681. 

16.  Weatherington  v.  Smith,  77  Neb.  2.  Notes:  102  A.  S.  R.  392;  4  L.RA.. 
463,  109  N.  W.  381, 124  A.  S.  R.  855,  (N.S.)  368;  8  Ann.  Cas.  681. 

13  L.R.A.(N.S.)  430.  3.  Withers  v.  Love,  72  Kan.  140,  83 

17.  Tnmlinson  v.  Swinney,  22  Ark.  Pae.    204,   3   L.RA..(N.S.)    514   and 
400,  76  Am.  Dec.  432.  note. 

18   Minnesota  Stoneware  Co.  v.  Me- 
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part  of  the  time,  and  took  his  meals  there  all  the  time,  is  not  an 
act  of  abandonment  of  the  homestead.*  For  like  reason,  if  a  hus- 
band, because  of  his  insanity,  is  confined  in  an  asylum,  and  the 
wife  removes  to  another  state,  his  absence  in  the  asylum  and  hers 
in  the  other  state  cannot  operate,  as  against  him,  to  an  abandonment 
of  their  homestead.^  It  is  also  the  rule  that  if  a  homestead  claim- 
ant, who  is  the  head  of  a  family,  has  not  voluntarily  abandoned  his 
possession,  his  incarceration  in  the  penitentiary  does  not  deprive  him 
of  his  right  to  claim  the  homestead  as  exempt.*  And  for  a  like  basic 
reason  if  a  wife  is  compelled  through  fear  of  violence  at  the  hands 
of  her  husband  to  live  at  a  place  other  than  upon  the  homestead,  or 
if  her  absence  is  caused  by  any  unlawful  act  committed  by  him,  her 
enforced  absence  will  not  be  held  to  be  an  abandonment  or  forfeiture 
of  her  rights  in  the  homestead,  where  it  appears  that  she  never  had 
any  intention  to  relinquish  the  same.^  So  if  the  owner  has  been 
compelled  to  move  from  the  homestead  temporarily  on  account  of 
the  destniction  of  his  buildings,  there  is  no  abandonment.* 

111.  Effect  of  Conditional  or  Subsequently  Formed  Intention  to 
Return, — It  is  the  general  rule  that  a  person  cannot  cease  to  occupy 
a  homestead  with  the  intention  that  he  or  she  may  or  may  not  return, 
depending  upon  future  conditions  or  circumstances,  and  Ftill  retoin 
the  homestead  right.*  Accordingly,  it  has  been  held  that  if  the 
owner  of  a  homestead  removes  therefrom  with  the  intention  and 
expectation  of  selling  it,  and  making  his  home  in  another  place,  this 
must  be  deemed  an  abandonment  of  the  homestead,  althouQ:h  he 
intends  to  return  to  it  if  he  fails  to  sell  it.**  Nor  can  one  who  leaves 
his  homestead,  and  purchases  and  moves  upon  another  place,  claim 
the  first  property  as  exempt,  although  he  intends  to  return  to  it  if 
he  fails  to  pay  for  the  new  home.**  On  the  same  theory,  if  a  widow 
marries  and  removes  with  her  husband  to  his  homestead,  she  thereby 
irrevocably  abandons  her  previous  homestead,  though  when  she  so 
removes  she  has  an  intention  of  returning  thereto  if  she  cannot  get 
along  with  her  husband.  Her  subsequent  abandonment  of  her  hus- 
band and  his  home  cannot,  it  is  declared,  revive  her  right  to  claim 

4.  Central  Kentucky  Lunatic  Asy-  So.  38,  87  A.  S.  R.  299,  55  L.R.A.  724. 
lura  V.  Craven,  98  Ky.  105,  32  S.  W.  Notes:  60  Am.  Dec.  613;  8  Ann. 
291.  56  A.  S.  R.  323.  Cas.  681. 

Note:  13  L.R.A.(N.S.)  430.  9.  Cabeon  v.  Mulligan,  37  til.  230, 

5.  Wealherington  v.  Smith,  77  Neb.  87  Am.  Dec.  247;  Kloss  v.  Wylexalek, 
363,  109  N.  W.  381,  124  A.  S.  R.  855,  207  111.  328,  69  N.  E.  863,  99  A.  S.  R. 
13  L.R.A.(N.S:)  430  and  note.  220. 

6.  Gamer  v.  Freeman,  118  La.  184,  10.  Conway  v.  Nichols,  106  Ta.  358, 
42  So.  767, 118  A.  S.  R.  361;  Huffman  76  N.  W.  681,  68  A.  S.  R.  311  and 
V.  Smvth,  47  Ore.  573,  84  Pac.  80,  114  note. 

A.  S.  R.  938,  8  Ann.  Cas.  673.  11.  Bennett  v.   Dempsey,  94  Miss. 

7.  Note:  8  Ann.  Cas.  681.  406,  48  So.  901, 136  A.  S.  R.  584. 

8.  Lyons  v.  Audry,  106  La.  356,  31 
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her  former  interest.*'  But  an  abandonment  of  the  home.stead  will 
not  be  presumed  from  the  fact  that  the  head  of  the  family  has  gone 
in  search  of  another  home,  and  being  disappointed,  returns  to  the 
old  home.^'  It  has  frequently  been  stated  as  the  rule  that  the  inten- 
tion to  return  must  exist  at  the  time  of  the  removal  from  the  home- 
stead ;  that  an  intention  afterwards  formed  will  not  prevent  the  aban- 
donment from  becoming  perfect  in  the  meantime;  and  that  if  the 
abandonment  has  once  become  complete,  the  homestead  is  as  though 
it  had  never  existed.  In  such  case  an  intention  to  return  can  have 
no  influence  in  restoring  the  lost  homestead  rights  unless  accompa- 
nied by  an  actual  resumption  of  occupancy.  Even  a  resumption  of 
occupancy  can  have  no  force  against  the  rights  of  third  person? 
acquired  in  the  interim  between  the  abandonment  and  the  resumption 
of  occupancy.**  Nor  can  a  change  of  residence,  clearly  manifested 
as  matter  of  law  by  acts,  be  defeated  by  a  subsequent  declaration  of 
the  person  that  he  did  not  intend  his  acts  to  have  that  effect.** 
There  is,  however,  authority  to  the  effect  that  the  intention  to  abandon 
the  homestead  may  be  changed  at  any  time  before  a  new  homestead 
,  is  acquired;  and  however  such  change  is  made  known,  it  will  be 
effec*tiial  to  protect  homestead  rights.** 

112.  Abandonment  by  Husband  without  Consent  of  Wife.— - 
Although  there  is  some  conflict  as  to  the  husband's  right  to  abandon 
the  homestead  without  the  consent  of  the  wife,  it  is  generally  held 
that  he  has  such  power,  by  virtue  of  his  marital  and  parental  author- 
ity,*' and  that  a  statute  providing  that  no  conveyance  or  other  instru- 
ment affecting  the  homestead  shall  be  of  any  validity,  unless  the  wife 
shall  join  in  the  execution  thereof,  does  not  in  any  manner  restrict 
the  right  of  abandonment  by  the  owner.  Where  this  view  prevails, 
where  the  owner  has  chosen  to  exercise  his  right  of  abandonment, 
and  actually  does  abandon  the  property  which  formerly  was  his  home- 
stead, it  thereby  becomes  subject  to  sale  or  other  alienation  without 
his  wife's  concurrence.*®  Although  the  wife  does  not  expressly  con- 
sent to  the  abandonment  of  the  homestead,  it  is  generally  held  that 

12.  Kloss  V.  Wylczalek,  207  111.  328,  Jones,  68  Ark.  76,  56  S.  W.  1062,  82 
69  N.  E.  863,  99  A.  S.  R.  220.  A.  S.  B.  280 ;  Stewart  v.  Pritchard, 

13.  Ives  v.  Mills,  37  111.  73,  87  Am.  101  Ark.  101, 141  S.  W.  505,  37  L.K.A. 
Dec.  238.         .  (N.S.)  807  and  note;  Guiod  v.  Guiod, 

14.  Kaes  v.  Gross,  92  Mo.  647,  3  S.  14   Cal.   606,  76  Am.   Dec.   440   and 
W.  840,  1  A.  S.  R.  767.  note. 

Notes:  60  Am.  Dec.  608;  102  A.  S.  Notes:  102  A.  S.  R.  393,  394;  37 

R.  393;  6  L.R.A,  817.  L.R.A.(N.S.)  807;  11  Ann,  Gas.  423. 

15.  Lee  v.  Moseley,  101  N.  G.  311,  18.  Fanners'  Building,  etc^  Ass'n  v. 
7  S.  E.  874,  2  L.R.A.  106.  Jones,  68  Ark.  76,  56  S.  W.  1062,  82 

16.  Shepherd  v.  Cassiday,  20  Tex.  A.   S.  R.  280;   Stewart  v.  Pritchard, 
24,  70  Am.  Dec.  372.  101  Ark.  101, 141  S.  W.  605,  37  L.R.A. 

Note:  102  A.  S.  R.  393.  (N.'  S.)  807  and  note. 

17.  Farmers'  Building,  etc.,  Ass'n  ▼. 
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if  she  accompanies  her  husband  when  he,  in  good  faith,  leaves  the 
homestead,  she  cannot  subsequently  assert  her  right  of  homestead  in 
the  premises.^*  There  are,  however,  authorities  to  the  effect  that 
the  wife  cannot  be  deprived  of  her  homestead  right  by  the  removal 
from  the  premises  witib  her  husband,  where  she  did  not  participate 
in  his  intention  not  to  return.  This  view  is  based  on  the  ground 
that  by  the  statutory  provision  that  no  conveyance  of  the  homestead 
can  be  made,  except  by  a  deed  in  the  execution  of  which  both  husband 
and  wife  have  freely  and  voluntarily  joined,  the  husband  is  wholly 
deprived  of  his  power  of  alienation  unless  with  the  free  consent  of 
his  wife,  and  that  to  allow  the  husband  to  deprive  his  wife  and  fam- 
ily of  the  benefits  of  the  homestead  law  by  simply  abandoning  the 
homestead  premises,  and  taking  his  family  with  him  elsewhere  with- 
out regard  to  the  wife's  wishes,  rights  or  intentions,  would  be  to 
permit  him  to  accomplish  by  indirection  what  the  legislature  has 
sought  to  prevent  him  from  doing  directly.**  The  general  rule  that 
the  abandonment  of  the  homestead  by  the  husband,  as  the  head  of 
the  family,  by  changing  the  family  residence,  terminates  the  rights 
of  his  wife  and  children  in  the  homestead,  presupposes  that  the  hus- 
band in  good  faith  has  established  the  family  residence  at  another 
place,^  and  whether  the  husband  and  father  can  deprive  his  wife 
and  children  of  their  homestead  rights  by  deserting  them  and  aban- 
doning the  homestead  presents  a  different  question,  since  the  deserter 
is  not  acting  for  the  family,  but  for  himself,  in  derogation  of  the 
family  rights.  The  protection  of  the  family  being  the  object  of 
the  homestead  law,*  it  may  be  laid  down  as  a  general  rule  that  the 
husband,  by  deserting  his  family  and  abandoning  the  homestead, 
cannot  deprive  them,  if  they  remain  on  the  premises,  of  their  home- 
stead rights.* 

113.  Abandonment  by  Survivor  or  by  Children. — ^The  rule  is  stated 
that  a  homestead  may  be  abandoned  by  a  widow  under  no  disability, 
after  the  death  of  her  Imsband,  in  the  same  manner  as  he  could  have 
done ;  ^  and  the  abandonment  of  a  homestead  by  a  mother  who  is  a 
widow  terminates  her  children's  homestead  rights  in  the  same  prop- 
erty.^ The  reason  of  this  rule  is  that,  after  the  death  of  the  hus- 
band, the  widow  becomes  the  head  of  the  family,  and  she  may  aban- 
don or  release  the  homestead  and  thereby  produce  the  same  results 
upon  the  rights  of  the  children  as  though  the  releaser  or  abandon- 
ment had  occurred  while  they  were  under  the  protection  of  the  father. 

19.  Note:  37  L.R.A.(N.S.)   808.         92  Am.  Dec.  267  and  note. 

20.  Note:  37  L.R.A.(N.S.)  811.  Note:  102  A.  S.  R.  394. 

1.  Notes:   37   L.R.A.(N.S.)    807   et       6.  Kloss  v.  Wylezalek,  207  IH.  328, 
seq. ;  11  Ann.  Cas.  423.  09  N.  E.  863,  99  A.  S.  R.  220. 

2.  See  supra,  par.  5.  Notes:  102  A.  8.  B.  394;  6  L.R.A. 
8.  See  infra,  par.  143.                        820. 

4.  Wright  V.  Dunning,  46  HI.  271, 
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Thus  a  purpose  on  the  part  of  a  widow  of  abandoning  the  home- 
stead of  herself  and  infant  children  is  unequivocally  shown  by  her 
act  in  selling  and  conveying  it.*  In  a  number  of  states  the  home- 
stead statutes  provide  in  substance  that  the  widow's  rights  in  the 
homestead  estate  shall  continue  so  long  as  she  occupies  the  premises. 
Under  such  statutes,  the  courts  uniformly  hold  that  where  the  widow 
removes  from  the  premises,  without  an  intention  of  returning  thereto, 
she  forfeits  her  rights  of  homestead  therein.'  In  jurisdictions  in  which 
abandonment  by  the  surviving  parent  is  regarded  as  aflFecting  the 
rights  of  minor  children  any  act  which  unequivocally  shows  an  inten- 
tion to  forfeit  and  renounce  all  benefits  from  the  homestead  is  suffi- 
cient to  constitute  an  abandonment.*  But  the  rule  in  many  of  the 
states  is  that  the  rights  of  a  minor  child  in  the  homestead  of  its 
parents  do  not  depend  upon  the  child's  mother  after  the  decease  of 
its  father,  and  that  her  abandonment  of  the  homestead  cannot  preju- 
dice it  or  deprive  it  of  its  rights;  and  the  same  rule  applies 
m  case  of  the  death  of  the  mother.  It  has  been  held  that  a  step- 
father, though  the  minor  children  reside  with  him,  haa  no  power  to 
abandon  their  right  of  homestead  in  their  mother's  estate,  or  to  exclude 
them  from  participation  in  its  enjoyment,  where  he  does  not  stand  in 
loco  parentis  to  them.  The  homestead  laws  of  many  of  the  states  con- 
dition the  continuance  of  the  homestead  right  after  the  death  of  the 
owner  upon  occupancy,  while  others  continue  the  exemption  without 
requiring  residence  or  occupation;  and  the  rule  with  reference  to- 
abandonment  of  a  homestead  by  children  after  the  death  of  their 
parents  would  seem  to  be  that  there  can  be  none,  where  the  statute 
vests  a  title  or  estate  in  the  children  as  distinguished  from  a  mere 
possessory  right,  and  does  not  require  actual  occupation.*  So  it 
has  been  held  that  residence  by  heirs  on  homestead  property  of  their 
ancestor  after  his  death  is  not  necessary  to  continue  the  exemption 
thereof  from  liability  for  his  debts.**  In  states  in  which  a  mere 
right  of  possession  without  title  or  estate  passes  to  the  children  on 
the  death  of  their  parents,  however,  or  in  which  the  statute  requires 
actual  occupancy,  it  would  seem  that  there  may  be  an  abandon- 
ment by  a  minor.  If  infants  are  to  be  deemed  capable  of  aban- 
doning a  homestead  to  which  they  are  entitled,  no  intent  to  aban- 
don can  be  inferred  from  the  fact  that  they  left  the  premises,  when 
they  were  rented  by  their  guardian  for  their  benefit;  and  the  minor 
child  of  a  deceased  homesteader  who  continues  to  cultivate  the  home- 
stead after  his  father's  death,  though  he  does  not  actually  occupy 
the  premises  continuously,  but  resides  with  his  mother  elsewhere  until 

6.  Note:  56  L.R.A.  81  et  seq.  9.  Note:  56  L.R.A.  83  et  seq. 

7.  Bloch  V.  Tarrent,  122  Ky.  138,  91  10.  Miller  v.  Finegan,  26  Fla.  29,  7 
8.  W.  275,  12  Ann.  Cas.  785  and  note.  So.  140,  6  L.R.A.  813. 

8.  Note:  56  L.R.A.  82.  Note:  56  L.R.A.  84. 
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her  marriage,  and  then  lives  with  her  husband,  does  not  forfeit  his 
right  to  the  homestead,  and  his  interest  cannot  be  sold  for  his  father's 
debts.  11 

114.  Evidence  of  Abandonment. — Inasmuch  as  one  person  cannot 
hold  two  homesteads  at  the  same  time,*^  the  removal  from  one  home- 
stead coupled  with  the  acquisition  of  a  new  homestead  elsewhere  is 
conclusive  proof  of  abandonment  of  the  former  homestead.^'  Thus 
it  has  been  held  that  a  married  woman  who  has  been  deserted  by 
her  husband,  abandons  her  right  of  homestead  in  a  tract  of  land  on 
which  she  is  living  with  her  children  by  making  a  homestead  entry 
upon  another  tract  of  land,  and  perfecting  her  title  thereto,  although^ 
while  she  is  perfecting  her  title,  she  remains  more  or  loss  upon  the 
old  homestead.**  It  has  been  said  that  when  the  owner  of  a  home- 
stead purchases  another  dwelling,  apart  from  the  old  homestead,  to 
which  he  removes  his  family,  with  his  household  furniture  and  uten- 
sils of  all  kinds,  and  there  resides  for  a  considerable  time,  the  natural 
presumption,  in  the  absence  of  opposing  evidence,  is  that  he  has  aban- 
doned the  old  homestead  and  acquired  a  new  one.**  But  by  moving 
^rom  one  lot  to  another  a  dwelling  house  constituting  a  part  of  a 
homestead,  the  homestead  interest  in  the  house  is  not  lost,  where 
the  owner  and  his  family  live  in  it  while  it  is  being  moved,  abandon 
the  old  location,  and  in  the  new  location  continue  to  occupy  the  liouse 
as  their  homestead.**  While  the  fact  of  the  removal  of  a  family 
from  the  homestead  and  their  prolonged  absence  constitutes  a  prima 
facie  case  of  abandonment,  and  raises  a  presumption  against  the  claim 
of  homestead,  which  must  be  rebutted  before  such  claim  can  be  suc- 
cessfully asserted,*^  yet  the  long  duration  of  absence,  is  not  conclu- 
sive of  the  fact  of  abandonment;**  a  homestead  is  not  abandoned 
by  the  desire  of  the  claimant  to  sell  it,  or  by  his  desire  for  future 
abandonment  thereof,  so  long  as  it  is  actually  occupied  by  him,*'^  nor 

11.  Note :  56  L.R. A.  85.  14.  Somers  v.  Somers,  27  S.  D.  500, 

12.  See  supra,  par.  7.  131  N.  W.  1091,  3G  L.R.A.{N.S.)  1024. 

13.  Farmers'  Building,  etc.,  Asa'n  v.  16.  Note:  60  L.R.A.(N.S.)  1128. 
Jones,  68  Ark.  76,  56  S.  W.  1062,  82  16.  City  Sav.  Bank  v.  Thompson,  91 
A.  S.  R.  280 ;  Kloss  v.  Wylezalek,  207  Neb.  628,  136  N.  W.  992,  41  L.R.A. 
111.  328,  69  N.  E.  863,  99  A.  S.  R.  220  (N.S.)  89. 

and  note;  Kaes  v.  Gross,  92  Mo.  647,  17.  Conway  v.  Nichols,  106  la.  358, 

3  S.  W.  840,  1  A.  S.  R.  767;  Rouse  v.  76  N.  W.  681,  68  A.  S.  R.  311  and 

Caton,  168  Mo.  288,  67  S.  W.  578,  90  note;  Kaes  v.  Gross,  92  Mo.  647,  3  S. 

A.  S.  R.  450;  Somers  v.  Somers,  27  W.  840,  1  A.  S.  R.  767  and  note. 

S.  D.  500,  131  N.  W.  1091,  36  L.R  A.  Notes:  60  Am.  Dec.  608,  613  et  seq.; 

(N.S.)    1024;  Allison   v.  Shilling,  27  6  L.R.A.  820. 

Tex.  450,  86  Am.  Dec.  622 ;  Weaver  v.  18.  Boot  v.  Brewster,  75  la.  631,  36 

Nugent,  72  Tex.  272,  10  S-  W.  458, 13  N.  W.  649,  9  A.  S.  R.  515  and  note. 

A.  S.  R.  792  and  note.  19.  McDannell  v.  Ragsdale,  71  Tex. 

Notes:  00  Am.  Dec.  610,  611;  102  23,  8  S.  W.  625,  10  A.  S.  R.  729  and 

A.  S.  R.  390,  399.  note. 
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can  an  abandonment  be  predicated  solely  on  a  verbal  agreement  to 
sell  the  homestead  since  such  an  agreement  is  absolutely  void,  and 
confers  no  rights  whatever,  notwithstanding  the  payment  of  a  part 
or  even  the  whole  of  the  purchase  money.-®  As  a  rule  a  conveyance 
by  the  husband  and  wife  purporting  to  grant  the  land  comprising 
the  homestead  in  praesenti  to  the  grantee  will  operate  as  an  abandon- 
ment of  the  homestead ;  ^  and  the  homestead  right  is  extinguished 
by  a  conveyance  by  the  owners  of  their  interest,  and  removal  from 
the  land.*  Where  the  homestead  is  conveyed,  either  with  or  without 
an  express  statutory  relinquishment,  and  actual  possession  is  given 
to  the  grantee,  by  the  voluntary  withdrawal  of  the  husband  and  wife, 
the  homestead  as  to  such  grantee,  and  persons  claiming  under  him, 
and  in  his  and  their  favor,  is  abandoned,  but  only  as  to  them.  As 
to  third  persons,  the  homestead  right  cannot  with  any  propriety  be 
said  to  have  been  abandoned  merely  by  being  transferred.'  How- 
ever, conveyance  of  a  homestead  by  husband  and  wife  to  a  third 
person,  who  immediately  reconveys  to  the  wife  for  the  purpose  of 
placino:  the  title  in  her,  is  not  an  abandonment  of  the  homestead/ 
A  deed  of  the  homestead  executed  by  a  married  woman,  although 
invalid  as  a  conveyance,  may  be  evidence  of  her  intention  to  abandon 
her  homestead  right.*  It  has  been  held  that  a  husband  and  wife 
may  abandon  part  of  their  homestead  as  such  by  devoting  it  to  a 
use  inconsistent  with  their  homestead  rights,  and  that  the  act  of 
setting  part  of  the  land  apart  for  a  business  house  and  executing  a 
mortgage  thereon  to  build  su^h  house  is  an  abandonment  of  it  for 
residence  homestead  purposes.*  The  question  whether  the  leasing 
of  a  part  of  the  homestead  premises  constitutes  an  abandonment  of 
the  homestead  in  whole  or  in  part  depends  entirely  upon  the  consti- 
tutional or  statutory  provisions  in  force  in  a  particular  jurisdiction; 
and  the  question  is  also  governed  largely  by  the  facta  of  each  par- 
ticular case.'  The  general  rule  in  most  jurisdictions  is  that  the  leas- 
ing of  a  part  of  a  homestead  does  not  constitute  an  abandonment  of 
the  homestead  rights  as  to  that  part,  where  the  leasing  is  not  intended 
as  an  abandonment  and  where  the  purpose  for  which  it  is  leased  is 
not  inconsistent  with  the  assertion  of  the  right  of  homestead  therein,^ 
and,  likewise,  a  temporary  renting  of  the  homestead  does  not  con- 

20.  Smith  V.   Pearce,  85  Ala.  204,  5.  Note:  60  Am:  Dfec.  614. 

4  So.  616,  7  A.  S.  R.  44.  6.  O'Brien  v.  Woeltz,  94  Tex.  148, 

Note:  1Q2  A  S.  R.  301.  58  S.  W.  943,  59  S.  W.  535,  86  A.  S. 

1.  Note:  102  A.  S.  R.  394.  R.  829. 

2.  Note:  10  L.R.A.  221.  7.  Note:  16  Ann.  Cas.  1038  et  seq. 

3.  Brpon  V.   Coon,  36  111.  243,  85  8.  Burkhardt  v.  Walker,  132  Mich. 
Am.  Dec.  402.  93,  92  N.  W.  778,  102  A.  S.  R.  386 

4.  Burkhardt  v.  Walker,  132  Mich,  and  note. 

93,  92  N.  W.  778,  102  A.  S.  R.  386       Note:  16  Ann.  Cas.  1039. 
and  note.  And  see  supra,  par.  58-61* 
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stitute  an  abandonment  of  it.*  Where,  however,  the  purpose  for 
which  lands  are  leased  or  the  circumstances  of  the  leasing  show  that 
there  is  an  intention  to  devote  the  part  leased  permanently  for  a 
purpose  other  than  occupation  as  a  homestead,  the  right  of  exemp- 
tion does  not  attach  to  the  lands  thus  leased.^®  Ordinarily,  a  lease 
of  a  homestead  for  life  is  conclusive  evidence  of  an  abandonment  of 
it,  unless  the  lease  reserves  to  the  lessor  the  right  to  return  to  the 
homestead.^^  Declarations  made  by  the  occupant,  especieJly  if  made 
at  or  before  the  time  of  removal  from  the  homestead,  are  admissible 
in  evidence  to  prove  the  fact  of  abandonment,  particularly  if  such 
declarations  are  made  in  disparagement  of  the  right,  and  at  a  time 
when  the  claimant  was  in  the  actual  occupation  of  the  premises. ^^ 

Waiver  and  Forjeiiwre 

115.  In  General. — ^As  forfeitures  are  not  favored  by  the  law,  the 
homestead  right  should  be  upheld,  unless  clearly  shown  to  have  been 
abandoned.^*  Of  course,  a  debtor  may  waive  his  statutory  privilege 
of  homestead  exemption  from  execution ;  ^*  but,  ordinarily,  it  is  incon- 
sistent with  the  statute  to  allow  a  waiver  of  the  homestead  once  estab- 
lished, without  deed,"  or  mortgage.^*  Thus  it  has  been  held  that 
where  a  promissory  note  is  executed  by  a  debtor  and  his  wife,  that  this 
is  not  a  release  or  waiver  of  exemption,  where  no  mortgage  of  the 
homestead  is  executed  by  them  to  secure  such  note.^'  Prior  to  an 
election  and  selection  by  the  owner,  however,  a  homestead  may  be 
waived  by  failure  to  make  such  election  and  selection  before  sale  by 
the  sheriff.^®  A  debtor's  mortgage  of  his  homestead  for  a  particular 
debt  operates  as  a  waiver  of  his  homestead  right  in  the  lands  con- 
veyed as  to  that  debt  only,  but  not  as  to  his  other  debts.^*  And  the 
mortgage  of  a  homestead  operates  as  a  waiver  of  the  homestead  exempr 

9.  Clark  v.  Bird,  158  Ala.  278,  48       14.  Bowman  v.  Smiley,  31  Pa.  St 
So.  359,  132  A.  S.  R.  25;  Tumlinson  225,  72  Am.  Dec.  738. 

V.  Swinney,  22  Ark.  400,  76  Am.  Dec.  15.  Riggs  v.  Sterling,  60  Mich.  643, 

432  and  note;  White  Sewing  Madi.  27  N.  W.  705,  1  A.  S.  R.  554;  Atkin- 

Co.  V.  Wooster,  66  Ark.  382,  60  S.  W.  son  v.  Atkinson,  40  N.  H.  249,  77  Am. 

1000,  74  A.  S.  R.  100  and  note;  Pryor  Dec.  712;  Beaty  v.  Richardson,  56  S. 

V.  Stone,  19  Tex.  371,  70  Am.  Dec.  C.  173,  34  S.  E.  73,  46  L.RA..  617. 

341.  Note :  10  L.R  A..  220. 

Note :  102  A.  S.  R.  397  et  seq.  16.  Davis  v.  Jenkins,  93  Ky.  353,  20 

10.  Note :  16  Ann.  Cas.  1039  et  seq.  S.  W.  283,  40  A.  S.  R.  197 ;  Vincent  v. 

11.  Notes:  7  A.  S.  R.  47;  102  A.  S.  Vineyard,  24  Mont.  207,  61  Pac  131, 
R.  397  et  seq.;  6  L.R.A.  815.  81  A.  S,  R.  423. 

12.  Notes:    6.0   Am.   Dec.    608;   23  Note:  8  A.  S.  R.  88. 
L.R.A.(N.S.)  397.  17.  Weymouth  v.   Sanborn,  43  N. 

13.  Lyons  v.  Andry,  106  La.  356,  31  H.  171,  80  Am.  Dec.  144. 

So.  38,  87  A.  S.  R.  299,  55  L.R.A.  724.       18.  Ri^s  v.  Sterling,  60  Mich.  643, 
£ce  generally.  Contracts,  vol.  6,  p.  27  N.  W.  705, 1  A.  S.  R.  554. 
724.  19.  Note :  8  A.  S.  R.  88. 
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lion  in  favor  of  the  mortgagee  and  of  those  claiming  under  him,  but 
the  waiver  does  not  inure  to  the  benefit  of  other  persons.  Therefore, 
Bueh  a  mortgagee  is  not  required  to  satisfy  his  mortgage  debt  out 
of  the  amount  representing  the  homestead  exemption,  as  against 
judgment  creditors  who  have  no  lien  on  the  homestead  property.^ 
The  delivery  of  the  possession  of  a  house  on  leased  premises,  in  obedi- 
ence to  a  decree,  will  not  operate  as  a  waiver  of  homestead  rights.^ 
And,  following  the  rule  that  a  waiver  must  be  unequivocal,  it  has 
been  held  that  a  contract  for  the  construction  of  a  dwelling  or  other 
improvements  on  property  constituting  a  homestead  is  not  a  waiver 
of  the  exemption  of  such  property  from  mechanics'  liens  for  improve- 
ments^ unless  the  contract,  in  express  terms,  stipulates  to  such  exemp- 
tion.' If  the  vendor  of  land  on  which  the  purchaser  or  his  wife  has 
filed  a  homestead,  by  his  acts  or  statements,  leads  her  to  believe  that 
he  will  not  insist  upon  the  strict  terms  of  the  contract  of  sale  as  to 
payments,  he  will  not  afterward  be  permitted  to  insist  that  a  forfeit- 
ure has  occurred  by  reason  of  the  payments  not  being  made  at  the 
time  agreed  upon.* 

116.  Interests  of  Family  as  Affected  by  Waiver. — The  rule  preva- 
lent  in  many  of  the  states  is  that  a  homestead  estate  is  created  equally 
for  the  use  of  the  wife  and  children,  and  that  none  of  them  can  do 
any  act  that  will  impair  or  prejudice  the  rights  of  the  others.^  Hence, 
a  waiver  of  the  homestead  right  by  the  husband  cannot  affect  the 
wife's  interest  therein;  nor  can  the  abandonment  or  waiver  thereof 
by  one  entitled  to  its  enjoyment  affect  the  interest  of  any  other  person 
equally  entitled  thereto.^  But  it  has  been  held  that  during  the  life 
of  the  parents  whatever  concludes  the  parents  from  asserting  the 
homestead  right,  and  thereby  deprives  them  of  it,  must,  on  principle, 
in  like  manner  affect  their  children  who  succeed  them.*  And  where 
a  widower,  has  power  to  waive  the  statutory  exemption  of  the  home- 
stead from  liability  for  community  debts,  it  has  been  decided  that 
he  may  apply  his  individual  funds  to  the  payment  of  such  debts^ 
and  reimburse  himself  out  of  the  proceeds  of  the  exempt  community 
property,  as  against  the  claims  of  children  of  the  marriage.^     The 

20.  Vincent  v.  Vineyard,  24  Mont.  v.  Grace,  96  Minn.  294, 104  N.  W.  9C9, 
207,  61  Pac.  131,  81  A.  S.  R.  423.  And  113  A.  S.  R.  625,  6  Ann.  Cas.  952,  4 
see  generally.  Marshaling  Assbts.        L.RA.(N.S.)  786. 

1.  Kuttner  v.  Haines,  135  111.  382,       Note :  56  L.R.A.  76. 

25  N.  B.  752,  25  A.  S.  R.  370.  See  generally,  supra,  par.  6. 

2.  Volker-Scoiveroft  Lumber  Co.  ▼.  5.  Riggs  v.  Sterling,  60  Mich.  643, 
Vance,  32  Utah  74,  88  Pac.  896,  125  27  N.  W.  705,  1  A.  S.  R.  554;  Grace 
A.  S.  R.  828.  And  see  supra,  par.  69,  v.  Grace,  96  Minn.  294, 104  N.  W.  969, 
08.  113  A.  S.  R.  625,  6  Ann.  Cas.  952,  4 

3.  Lessen  v.  Goodman,  97  la.  681,  L.R.A.(N.S.)   786. 

66  N.  W.  917,  59  A.  S.  R.  432.  6.  Note:  6  L.RA.  816. 

4.  Riggs  V.  Sterling,  60  Mich.  643,  7.  Martin  v.  McAllister,  94  Tex.  567, 
27  N.  W.  705,  1  A.  S.  R.  684;  Grace   63  S.  W.  624, 56  L.R.A.  585. 
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geiier^l  rule  has  been  laid  down  that  even  the  minor  himself  cannot 
waive  his  right  to  a  homestead  during  minority,  and  being  supposed 
to  be  under  the  control  of  others  does  not  perfect  it  by  residence. 
And  so,  the  act  of  a  minor  child  in  appearing  in  court  and  asking 
a  partition  of  the  homestead  is  not  a  waiver  of  his  right  to  the  home- 
stead privilege,  nor  can  an  infant's  homestead  right  be  prejudiced 
by  admissions  made  either  by  his  guardian  or  his  guardian's  attorney.® 
117.  Waiver  in  Advance;  Antenuptial  Contracts. — On  the  theory 
that  the  intention  of  the  law  is  to  confer  upon  the  householder  or 
head  of  a  family  a  personal  privilege,  of  which  he  might  avail  him- 
self or  not,  as  his  views  of  the  interests  of  himself  and  family  might 
dictate,  it  has  been  held  that,  in  the  absence  of  express  constitutional 
prohibition,  a  statute  authorizing  the  waiver  of  a  homestead  exemp- 
tion, whether  made  before  or  after  the  property  is  set  apart,  by  an 
agreement  to  that  effect  in  a  contract  or  evidence  of  debt,  is  valid.* 
The  courts  generally,  however,  regard  it  as  against  public  policy  to 
sustain  a  waiver,  by  an  executory  agreement,  of  the  right  conferred 
upon  a  debtor  who  is  the  head  of  a  family,  to  claim  as  exempt,  prop- 
erty which  the  law  designs  shall  be  exempted  from  levy  or  sale  for 
the  benefit,  in  part,  of  such  family,^^  and  it  is  usually  held  that  a 
homestead  right,  when  vested  in  the  head  of  a  family,  cannot  be 
waived  by  contract  in  advance  of  the  assertion  of  the  homestead 
right.**  Especially  is  this  true  where  such  an  agreement  is  not 
included  within  the  modes  provided  by  statute  by  which  the  hom^ 
stead  right  may  be  extinguished.*^  Thus  it  was  held  at  one  time  that 
an  antenuptial  agreement  is  void  in  toto  where  it  stipulates  for  the  pay- 
ment to  a  wife  of  a  stipulated  sum,  in  consideration  of  which  she 
waives  her  right  to  dower,  homestead,  and  to  a  widow's  allowance, 
if,  as  to  the  homestead  and  allowance  it  is  not  enforceable,  and  purdy 
executory;  and  though  the  antenuptial  agreement  contains  a  clause 
releasing  and  waiving  the  right  of  homestead,  and  though  the  agree- 
ment be  acknowledged  in  conformity  with  the  statute  regulating 
the  waiving  and  releasing  of  the  estate  of  homestead,  still  it  is  inop- 
erative to  destroy  the  right  of  homestead  given  by  the  statute  to  the 
wife  and  family ;  but  this  decision  was  afterwards  overruled,**  except 

8.  Note:  56  L.R.A.  77.  11.  MeMabill  v.  McMahill,  105  lU. 

9.  Linkenhoker  v.  Detrick^  81  Ya.  596,  44  Am.  Rep.  819,  overruled  on 
44,  59  Am.  Rep.  648.  ••  another  point  by  Colbert  v.  Rings,  231 

10.  McMahill  v.  McMahill,  105  111.  III.  404,  83  N.  E.  274;  Bunker  v. 
596,  44  Am.  Rep.  819,  overruled  on  Coons,  21  Utah  164,  60  Pac.  549,  81 
another  point  by  Colbert  v.  Rings,  231   A.  S.  R.  680. 

III.  404,  83  N.  E.  274;  Zaehmann  v.  12.  McMahill  v.  McMahill,  105  lU. 

Zachmann,  201  111.  380,  66  N.  E.  256,  596,  44  Am.  Rep.  819,  overruled  on 

94  A.  S.  R.  180;  Culbertson  v.  Cox,  29  another  point  by  Colbert  v.  Rings,  231 

Minn.  309,  13  N.  W.  177,  43  Am.  Rep.  III.  404,  83  N.  E.  274. 

204;  Bunker  v.  Coons,  21  Utah  164,  13.  McMahill  v.  McMahill,  105  IlL 

60  Pac.  549,  81  A.  S.  R.  680.  596,  44  Am.  Rep.  819,  overruled  by 
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tibat  such  a  release  cannot  affect  the  rights  of  children  of  the  mar- 
riage.^** Children  are  entitled  to  their  father's  homestead  without 
reference  to  any  antenuptial  contract  that  may  have  been  made 
between  their  father  and  mother,  and  on  partition  the  homestead  will 
be  set  off  to  the  mother  for  their  benefit.^*  And  an  antenuptial  con- 
tract providing  that  the  property  of  the  husband  and  wife  shall  be 
kept  separate  and  enjoyed  by  each  separately  in  the  same  manner 
as  if  they  remained  unmarried^  and  pass  to  his  or  her  heirs,  executors, 
and  administrators  free  from  all  claims  of  the  survivor,  cuts  off  all 
interest  of  the  widow  in  the  property  of  the  husband,  both  real  and 
personal,  but  does  not  release  her  right  to  the  benefit  of  the  obliga- 
tion imposed  upon  him  and  his  estate  to  support  her  and  her  family 
in  case  of  his  death,  and  does  not  release  the  homestead  right  in  his 
lands,  vesting  in  her  and  her  children.^^  But  it  has  been  held  that 
where  a  woman  by  an  antenuptial  contract,  fairly  and  for  a  valuable 
consideration,  disclaims  any  share  she  might  possibly  have  in  the 
future  in  her  husband's  homestead,  and  agrees  to  take  in  lieu  thereof 
certain  designated  property,  she  cannot  afterwards  claim  the  home- 
stead as  against  the  legal  claims  of  the  children  of  the  marriage.^* 

118.  Effect  of  Fraudulent  Conveyance. — ^The  question  as  to  the 
effect  of  the  fraudulent  alienation  by  a  debtor  of  land  in  which  he 
has  a  right  of  homestead  has  been  a  great  many  times  before  the  courts 
and  in  a  large  majority  of  cases  the  ruling  has  been  against  the 
right  of  the  creditor  to  subject  the  homestead,  merely  because  its 
owner  and  occupant  had  conveyed  his.  right  to  another,  even  though 
Ihe  conveyance  was  voluntary,  or  made  under  circumstances  which 
would  ordinarily  stamp  it  as  fraudulent.^^    Though  the  conveyance 

Colbert  v.  Rings,  231  111.  404,  83  N.  E.  v.  Williams,  57  Ark.  242,  21  S.  W* 

274.  433,  38  A.  S.  R.  241 ;  Gray  v.  Patter- 

13a.  Zachmann    v.    Zachmann,    201  son,  C5  Ark.  373,  46  S.  W.  730,  1119, 

m.  380,  66  N.  E.  256,  94  A.  S.  R.  180.  67  A.  S.  R.  937  and  note;  Wells  v. 

Note:  102  A.  S.  K.  396.  Anderson,  97  la.  201,  66  N.  W.  102,  59 

14.  Note:  56  L.RA.  76.  A.  S.  R.  409  and  note;  Freeman  v. 

15.  Phelps  ▼;  Phelps,  72  111.  545,  22  Funk,  85  Kan.  473,  117  Pac.  1024,  46 
Am.  Rep.  149.  L.R.A.(N.S.)  487;  Morrow  v.  Bailey, 

Note:  56  L.R.A.  76.  109  Ky.  359,  59  S.  W.  2,  95  A.  S.  R. 

16.  Note:  56  L.R.A.  70.  382;  Davis  v.  Feltman  Co.,  112  Ky. 

17.  Fellows  V.  Lewis,  65  Ala.  343,  203,  65  S.  W.  615,  99  A.  S.  R.  239; 
39  Am;  Rep.  I;  Kennedy  v.  Tusca-  Nicholson  v.  Nicholson,  125  Ky. 
loosa  First  Nat.  Bank,  107  Ala.  170,  629,  101  S.  W.  985,  128  A.  S.  R. 
18  So.  396,  36  L.R.A.  308;  Cox  v.  Bir-  263;  Ri^gs  v.  Sterling,  60  Mich.  643, 
mingham  Dry  Goods  Co.,  125  Ala.  320,  27  N.  W.  705,  1  A.  S.  R.  554;  Freehl- 
28  So.  456,  82  A.  S.  R.  238  and  note;  ing  v.  Bresnahan,  61  Mich.  540,  28  N. 
Talladega  First  Nat.  Bank  v.  Browne,  W.  531, 1  A.  S.  R.  617;  Eagle  v.  Smv- 
128  Ala.  557,  29  So.  552,  86  A.  S.  R.  lie,  126  Mich.  612,  85  N.  W.  1111,  86 
156  and  note;  Bogan  v.  Cleveland,  52  A.  S.  R.  562;  Allen  v.  Crane,  152  Mich. 
Ark.  101,  12  S.  W.  159,  20  A.  S.  R.  380,  116  N.  W.  392,  16  L.R.A.(N.S.) 
158;  Campbell  v.  Jones,  52  Ark.  493,  947  and  note;  Keith  v.  Albrecht,  89 
12  S.  W.  1016,  6  L.R.A.  783;  Pipkin  Minn.  247,  94  N.  W.  677,  99  A.  S.  R, 
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of  the  property  be  fraudulent  in  intent  on  the  part  of  the  husband 
and  wife  it  will  not  defeat  the  homestead  right  of  either,  but  wiD 
only  operate  as  against  the  remainder  or  reversionary  interest  of  the 
husband.^'  The  reasons  usually  given  for  negativing  the  liability 
of  the  homestead  which  has  been  fraudulently  conveyed  are  substan- 
tially as  follows:  A  homestead  is  not  liable  to  seizure  under  execu- 
tion, and  therefore  a  conveyance  of  it  is  a  question  in  which  the 
creditor  has  no  interest.  It  was  not  liable  before  conveyance  to 
the  claim  he  asserts ;  and  the  conveyance,  though  fraudulent,  puts 
the  creditor  in  no  better  condition  than  he  was  in  before.  If  the 
conveyance  is  set  aside  as  fraudulent  this  leaves  the  homestead  as 
if  no  attempt  had  been  made  to  convey  it,  so  far  as  any  claim 
can  be  asserted  by  the  creditor.^*  It  is  void  as  to  him  to  all  intents 
and  purposes.  He  cannot  be  heard  to  say  in  one  and  the  same  breath 
that  the  conveyance  is  void  in  its  attempt  to  divest  title  out  of  the 
debtor,  but  is  valid  in  destroying  the  homestead  right.  He  cannot 
claim  both  under  and  against  the  conveyance;  under  it  as  a  valid 
parting  with  the  homestead  right;  against  it  as  an  abortive  effort  to 
pass  title  out  of  the  debtor.  It  must  stand,  as  to  him,  as  if  no  con- 
veyance had  been  attempted.^  It  has  also  been  held  that  a  debtor 
after  having  a  conveyance  of  bis  property  set  aside  as  fraudulent, 
may  set  up  a  claim  to  its  exemption  from  sale  by  reason  of  his  having 

566  and  note;  Dulion  v.  Harkness,  80  89  A.  S.  R.  967;  Wood  v.  Chambers, 
Miss.  8,  31  So.  416,  92  A.  S.  R.-563  20  'lex.  247,  70  Am.  Dec.  382;  Mc, 
and  note;  Versailles  Bank  v.  Outhrey,  Dannell  v.  Ragsdale,  71  Tex.  23,  8  S. 
127  Mo.  189,  29  S.  W.  1004,  48  A.  S.   W.  625,  10  A.  S.  R.  729 ;  Fiedler  v. 
R.  621;  Seller  v.  McAnaJly,  223  Mo.   Howard,  99  Wis.  388,  75  N.  W.  163, 
505, 122  S.  W.  1064, 135  A.  S.  R.  522;   67  A.  S.  R.  865. 
Edwards  v.  Reid,  39  Neb.  645,  58  N.       Notes:  87  Am.  Dec  274;  20  Am. 
W.  202,  42  A.  S.  R.  607;  Roberts  v.   Rep.  150,  151;  38  A.  S,  R.  248. 
Robinson,  41)  Neb.  717,  68  N.  W.  1035,       See  also  Fraudulent  Convstakces, 
59  A.  S.  R.  567  and  note;  Dorteb  v.   vol.  12,  p.  505  et  seq. 
Benton,  98  N;  C.  190,  3  S.  £.  638,  2       18.  Hamby  v.  Lane,  107  Tenn.  698, 
A.  S.  R.  331  and  note ;  Olson  v.  0*Con-  64  S.  W.  1067,  89  A.  S.  R.  967. 
nor,  9  N.  D.  504,  84  N.  W.  359,  81  A.       19.  Fellows  v.  Lewis,  65  Ala.  343, 
S.  R.  595  and  note;  Sears  v.  Hanks,  39  Am.  Rep.  1. 

14  Ohio  St.  298,  84  Am.  Dec  378;  20.  Fellows  v.  Lewis,  65  Ala.  343, 
Kettlesehlagar  ▼.  Ferrick,  12  S.  D.  455,  39  Am.  Rep.  1 ;  Kennedy  v.  Tuscaloosa 
81  N.  W.  889,  76  A.  S.  R.  623  (stating  First  Nat.  Bank,  107  Ala.  170,  18  So. 
this  to  be  the  general  rule  though  in-  3C6,  36  L.R.A.  308;  Yates  v.  Adams, 
applicable  to  the  case  at  bar) ;  Com-  119  Ala.  243,  24  So.  547,  72  A.  S.  R. 
mercial  State  Bank  of  Salem  v.  Ken-  910;  Davis  v.  H.  Feltman  Co.,  112  Ky« 
dall,  20  S.  D.  314,  106  N.  W.  53,  129  293,  65  S.  W.  615,  99  A.  S.  R.  289; 
A.  S.  R.  936  and  note;  Ruohs  v.  Hooke,  Sears  v.  Hanks,  14  Ohio  St.  298,  84 
3  Lea  (Tenn.)  302,  31  Am.  Rep.  642;  Am.  Dec.  378;  Ruohs  v.  Hooke,  3  Lea 
Maples  V.  Rawlins,  105  Tenn.  457,  58  (Tenn.)  302,  31  Am.  Rep.  642. 
S.  W.  644,  80  A.  S.  R.  903;  Hamby  v.  Notes:  87  Am.  Deo.  274  ei  aeo.:  9 
Lane,  107  Tenn.  698,  64  S.  W.  1067,   A.  S.  R.  210. 
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made  it  a  hom^tead  since  the  entry  of  the  decree.^  The  general 
nile  just  stated  baa  frequently  been  applied  when  the  grantee  is  the 
grantor's  wife,  and  though  there  is  no  consideration  for  the  convey- 
ance,* and  a  wife  is  not  estopped  to  claim  a  homestead  in  lands  con- 
veyed to  her  without  consideration  by  her  husband,  if  the  conveyance 
is  set  aside  by  his  creditors  as  fraudulent,  whether  she  participated 
in  the  fraud  or  not.*  If  the  transfer  of  the  homestead  by  a  husband 
to  his  wife  is  neither  colorable  nor  fraudulent  in  view  of  a  possible 
future  abandonment,  it  has  been  held  that  the  conveyance  is  not 
rendered  fraudulent  by  the  fact  that  he  soon  afterward  leaves  his 
family  in  the  occupancy  of  the  premises,  and  goes  to  a  remote  county 
where,  after  acquiring  another  homestead,  he  is  joined  by  his  family.* 
In  opposition  to  the  general  rule  just  stated  there  are  decisions  to  the 
effect  that  a  conveyance  of  the  homestead  may  be  invalidated  as  to 
creditors  on  the  ground  of  fraud ;  *  and,  according  to  some  authorities 
which  concede  that  as  a  general  rule  creditors  are  not  injured  by 
the  conveyance  of  the  homestead  without  consideration,  and  when  the 
transfer  is  such  that  the  property  has  not  ceased  to  belong  to  the 
grantor,  and  the  homestead  right  thereto  has  been  abandoned  both 
by  the  grantor  and  grantee,  and  another  homestead  acquired  by  them 
independently  of  the  former,  the  statutory  exemption  right,  thus 
fraudulently  impressed  with  a  secret  trust,  ceases  to  exist  as  to  the 
premises  first  occupied,  and  a  creditor  made  such  by  the  wrongful  act 
of  the  parties  to  such  deed  has  the  right  to  interfere.*  The  transfer 
of  property  not  entitled  to  the  homestead  exemptive  right  is  of  course 
not  within  the  protection  of  the  general  rule  relating  to  transfers  of 
the  homestead,'  and  a  conveyance  may  be  fraudulent  as  to  the  excess 
above  the  homestead  as  to  creditors,  and  to  that  extent  they  may 
assert  the  right  to  have  the  land  sold  to  pay  their  debts,  subject  to 
the  mortgage  debt,  if  any,  for  the  balance  of  the  purchase  money 
thereof.* 

1.  Dulion  V.  Harkness,  80  Miss.  8,  6.  Currier  v.  Sutherland,  54  N.  H. 
31  So.  416,  92  A.  S.  R.  563  and  note.  475,  20  Am.  Rep.  143.    And  see  Kiser 

2.  Wells  V.  Anderson,  07  la.  201,  66  v.  Dozier,  102  Ga.  429,  30  S.  E.  967, 
N.  W.  102,  59  A.  S.  R.  409  and  note ;  66  A.  S.  R.  184,  where  it  was  held 
Riggs  v.  Sterling,  60  Mich.  643,  27  N.  that  the  issue  of  fraud  should  have 
W.  705, 1  A.  S.  R.  554;  Dortch  v.  Ben-  been  submitted  to  the  jury. 

ton,  98  N.  C.  190,  3  S.  E.  638,  2  A.  S.  6.  Kettlesehlager  v.  Ferrick,  12  S. 

B.  331;  Olson  v.  O'Connor,  9  N.  D.  D.  455,  81  N.  W.  889,  76  A.  S.  R.  623. 

504,  84  N.  W.  359,  81  A.  8.  R.  595  7.  Valparaiso      State      Bank      v. 

and  note.  Schwartz,  92  Neb.  575, 138  N.  W.  757, 

Note:  13  LJl.A.(N.S.)  170.  Ann.  Cas.  1914B  935, 42  L.R.A.(N.S.) 

8.  Hamby  v.  Lane,  107  Tenn.  698,  1213. 

64  S.  W.  1067,  89  A.  S.  R.  967.  8.  Dortch  v.  Benton,  98  N.  C.  190, 

4.  Commercial  State  Bank  of  Salem  3  S.  E.  638,  2  A.  8.  R.  331.    And 

V.  Kendall,  20  S.  D.  314,  106  N.  W.  supra,  par.  77. 
53, 129  A.  S.  R.  936. 
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Estoppel 

119.  In  General. — Equitable  estoppel  may  be  invoked  under  some 
circumstances  to  defeat  the  operation  of  the  homestead  law.®  But 
to  make  an  estoppel  effectual  as  .to  a  homestead,  it  must  operate  as  to 
both  the  husband  and  wife.*®  And  in  accordance  with  the  rule 
governing  estoppel  generally,  it  must  appear  that  the  person  claim- 
ing the  estoppel  has  been  misled,  by  reliance  upon  the  conduct  of 
the  one  against  whom  it  is  claimed,  into  such  action  that  he  will 
suffer  injury  if  the  estoppel  is  not  declared.**  Accordingly  if,  after 
an  execution  sale  of  a  homestead  and  the  payment  of  his  bid  by  the 
purchaser,  the  wife  of  the  judgment  debtor  appears  and  claims,  and 
receives  the  surplus  proceeds  of  such  sale,  a  conveyance  of  the  homo- 
stead  having  been  previously  made  to  her  by  her  husband,  this,  it 
has  been  held,  does  not  estop  her  from  afterward  avoiding  the  sale 
on  the  ground  that  it  was  void.*-  A  wife  is  not  estopped  to  claim  her. 
riglits  in  the  homestead  by  the  fact  that  at  the  time  it  was  sold  by  her 
husband  she  was  living  apart  from  him  in  another  state  and  he  repre- 
sented that  he  was  unmarried.*'  Although  a  married  woman  may 
not  be  bound  by  the  covenants  in  her  deed,  even  by  way  of  estoppel, 
yet  it  has  been  held  that  in  reference  to  the  homestead  right  she  may 
well  be  held  estopped  by  her  voluntary  acts  in  pais  as  completely  as 
if  she  were  feme  sole,— at  least,  to  the  extent  of  preventing  the  com- 
mission of  a  fraud.  Thus  it  has  been  held  that  a  married  woman 
free  from  restraint,  and  with  full  knowledge  of  her  rights,  who 
represents  that  certain  land  is  not  her  homestead,  thus  causing  an 
innocent  person  to  purchase  it,  is  concluded  from  setting  up  the 
homestead  by  her  acts.**  But  where  she  disclaims  ownership  in  the 
homestead  in  the  presence  of  a  purchaser  who  is  fully  apprised  of 
the  fact  that  she  has  not  been  legally  divested  thereof,  she  is  not 
estopped  from  setting  up  her  homestead  right  as  against  him,  nor  is 
he  an  innocent  purchaser  as  against  her.**  The  delivery  of  a  mort^ 
gage  of  a  homestead  by  a  wife  will  be  presumed  as  against  her  when 
she  joined  with  her  husband  in  signing  and  acknowledging  it,  and  he 
subsequently  delivered  it.    Having  permitted  her  husband  to  take  and 

9.  Orioe  V.  Woodworth,  10  Idaho  11.  See  Estoppel,  vol.  10,  p.  697  el 
459,  80  Pac.  912,  109  A.  S.  R.  214,  69   seq. 

L.R.A.  584;  Adams  v.  Gilbert,  67  Kan.  12.  Van    Doren    ▼.    Wiedeman,    68 

273,  72  Pac.  769,  100  A.  S.  R.  456.  Neb.  243,  94  N.  W.  124,  110  A.  S.  R. 

Note:  110  A.  S.  R.  430.  419  and  note. 

10.  Law  V.  Butler,  44  Minn.  482,  47  13.  Mason  v.  Dierks  Lumber,  etc^ 
N.  W.  53,  9  L.R.A.  856;  Van  Doren  v.  Co.,  94  Ark.  107,  125  S:  W.  656,  26 
Wiedeman,  68  Neb.  243,  94  N.  W.  124,  L.R.A.(N.S.)  574. 

110  A.  S.  R.  419  and  note.    Generally       14.  Brown  v.  Coon,  36  111.  243,  85 
as  to  equitable  estoppel   as  affecting   Am.  Dec.  402. 

dower   or   homestead   rights,  see  Es-       15.  Welch  v.  Rice,  31  Tex.  688,  98 
TOPPEL.  vol.  10,  p.  749  et  seq.  Am.  Dec.  556. 
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use  such  mortgage  according  to  his  own  judgment,  she  has  no  right  to 
complain  when  he  delivered  it  in  accordance  with  its  terms  and  mani- 
fest purposes;  and  an  estoppel  against  a  married  woman's  denying  that 
a  mortgage  of  a  homestead  was  properly  executed  arises  when  the 
instrument  signed  by  her  has  attached  thereto  a  certificate  of  acknowl 
edgment  in  due  form,  and  she  for  some  time  acquiesced  in  the  mort- 
gage, paid  interest  on  the  note  secured  thereby,  and  secured  an 
extension  of  the  time  for  redemption.^*  Likewise,  it  has  been  held 
that  a  wife  abandons  her  homestead  right  in  lands  held  by  her  hus- 
band under  a  contract  of  purchase  reserving  title  in  the  vendor,  when 
her  husband,  with  her  knowledge  and  consent,  surrenders  such  con- 
tract to  the  vendor,  who,  under  agreement  between  the  parties,  conveys 
the  land  to  a  purchaser  from  the  husband,  and  husband  and  wife 
thereafter  remain  on  the  land  ds  tenants  under  circumstances  entirely 
inconsistent  with  any  claim  of  right  except  as  lessees.^'  Where  under 
an  execution,  lands  in  which  the  defendant  has  a  right  of  homestead 
are  sold  and  subsequently  he  takes  a  lease  of  such  lands  from  the 
purchaser  and  after  the  expiration  of  the  term  thereof  continues  in 
possession,  he  is  not  estopped  from  claiming  homestead  in  the  lands 
though  be  could  not  set  up  that  defense  to  an  action  by  his  landlord 
to  recover  possession.^^  Where  heirs  after  attaining  their  majority, 
with  knowledge  of  the  facts,  and  in  the  absence  of  fraud  or  mistake, 
receive  and  retain  a  portion  of  the  money  arising  from  the  sale  by 
their  guardian  of  their  interest  in  the  homestead,  it  has  been  held 
that  they  are  thereby  estopped  from  questioning  the  validity  of  such 
sale.^*  The  operation  of  an  adjudication  of  a  homestead  claim  as 
res  judicata  is  treated  elsewhere  in  this  article.-* 

120.  Void  Conveyances  and  Incumbrances. — ^It  is  a  general  rule 
that  neither  husband  nor  wife  can  be  estopped  from  asserting  the 
homestead  right  as  against  a  grant  or  mortgage  not  executed  in  the 
mode  prescribed  by  law.^    In  this  connection  it  has  been  said  tliat 

16.  Karcher  ▼.  Gans,  13  S.  D.  383,  482,  47  N.  W.  53,  9  L.n.A.  856;  Bolen 
83  N.  W.  431,  79  A.  S.  R.  893.  v.  Lilly,  85  Miss.  34-i,  37  So.  811,  107 

17.  Anderson    v.    Cosman,    103   la.  A.  S.  R.  291;  Bushnell  v.  Loomis,  234 
266,  72  N.  W.  523,  64  A.  S.  R.  177.  Mo.  371,  137  S.  W.  257,  36  L.R.A. 

18.  Abbott  v.  Cromartie,  72  N.  C.  (N.S.)  1029;  Giles  v.  Miller,  36  Neb. 
292,  21  Am.  Rep.  457  345^  54  n.  ^,  551^  33  j^^  g.  R.  730; 

i^^w^^lf^^^T'c^i/^^^*/^^^  Weatherington  v.  Smith,  77  N^b.  363, 

on  "c       •  }  1^;  1^^  N.  W.  381,  124  A.  S.  R.  855,  13 

I'-^oCe?:^^^^^         Ala.  615,  ^^'^l^^^f  Avi'^'fi^  ?Q^?'Tof  1^ 

20  So.  619,  56  A.  S.  R.  72;  Freier'  ?«^>tt   ^  Okla.  66,  99  Pac.  907   1^ 

muth  v.  Steigleman,  130  Cal.  392,  62  ^.  S.  R.  795 ;  Sora^rs  v  Somers,  27  S. 

Pac.  615,  80  A.  S.  R.  138;  Adams  v.  ^-^^0,  131  N.  W.  1091,  36  L.R.A. 

Gilbert,  67  Kan.  273,  72  Pac.  769, 100  (N.S.)     1024    and    note;    Minnesota 

A.  S.  R.  456;   Alt  v.  Banholzer,  39  Stoneware  Co.  v.  McCrossen,  110  Wis. 

Minn.  511,  40  N.  W.  830,  12  A.  S.  R.  316,  85  N.  W.  1019,  84  A.  S.  R.  927.' 
681  and  note;  Law  v.  Butler,  44  Minn.       Notes:  12  A.  S.  R.  686;  95  A.  S.  R. 
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the  wife  cannot,  under  the  statute,  relinquish  her  homestead  rights 
by  verbally  consenting  to  the  assignment,  or  estop  herself  by  such 
consent;  whether  she  knew  the  deed  was  a  nullity  or  not,  there  ia 
nothing  she  could  do  or  say  about  it,  short  of  concurring  in  and 
signing  the  same  joint  instrument  with  her  husband,  that  could  give 
it  any  validity.*  According  to  these  principles,  where  a  man  has  no 
power  to  convey  his  homestead  without  joinder  by  his  wife,  a  failure 
promptly  to  move  to  set  aside  a  deed  made  by  him  while  she  was 
insane,  after  her  recovery,  will  not  estop  either  from  denying  the 
validity  of  the  conveyance.*  For  like  reasons,  such  an  instrument 
cannot,  as  a  general  rule,  be  ratified  so  as  to  give  it  validity.*  This 
general  rule  that  a  void  conveyance  or  incumbrance  of  a  homestead 
does  not  work  an  estoppel  as  to  either  the  husband  or  wife,  and, 
similarly,  that  such  instruments  cannot  be  made  effectual  by  ratifica- 
tion, is  not,  however,  altogether  uniform  in  its  operation,  nor  is  it 
altogether  without  its  qualifications.  For  example,  it  has  been  held 
that  a  deed  of  a  homestead  executed  by  the  husband  alone  which, 
while  void  as  to  the  wife,  may,  nevertheless,  operate  by  way  of  estoppel 
against  the  heirs  and  upon  the  interest  of  the  husband,'  and,  like* 
wise,  the  wife  under  a  deed  executed  by  herself  alone  may  be  bound 
to  respond  to  her  contract  out  of  her  own  property,  though  the  home- 
stead itself,  cannot  be  looked  to  for  satisfaction.*  Moreover,  it  has 
been  decided  that  a  conveyance  of  a  homestead,  void  because  not 
joined  in  by  the  wife  of  the  grantor,  may  become  effective  after  her 
death  by  being  recognized  and  adopted  by  the  grantor,  and  he  may  be 
estopped  by  his  acts  and  conduct  from  claiming  that  such  deed  does 
not  convey  the  title.'  While  it  is  generally  held  that  a  deed  of  the 
homestead  void  because  executed  by  the  husband  alone,  acquires  no 
validity  by  an  abandonment  of  the  homestead  subsequently  made 

921  et  seq.;  133,  A.  S.  R.  337;  9  Ann.  ber  Co.  v.  Hartwell,  94  Ta.  576,  63  N. 
Cas.  14.  W.  333,  58  A.  S.  R.  413;  Howell  ▼. 

Generally   as  to  the  necessity  for  McCrie,  36  Kan.  636,  14  Pae.  257^  59 
joint  consent  of  husband  and  wife,  and  Am.  Rep.  584. 
the  effect  of  instruments  defectively       Note :  95  A.  S.  R.  920,  939. 
acknowledged  or  certified,  see  supra,      5.  Mason   v.   Dierks  Lumber,   ete., 
par.  83-105.  Co.,  94  Ark.  107,  125  S.  W.  656,  26 

2.  Gilbert  v.  Pinkston,  167  Ala.  490,  L.R.A.(N.S.)  574;  Revalk  v.  Kraemer, 
52  So.  442,  140  A.  S.  R.  89;  Howell  8  Cal.  66,  68  Am.  Dec.  304,  overruled 
V.  McCrie,  36  Kan.  636|  14  Pac.  257,  on  another  point  by  Gee  v.  Moore,  14 
59  Am.  Rep.  584.  Cal.  472. 

Note :  65  Am.  Deo.  484.  Notes :  95  A.  S.  R.  922 ;  9  Ann.  Caa. 

3.  Bushnell  v.  Loomis,  234  Mo.  371,  15 ;  15  Ann.  Cas.  1122. 

137  S.  W.  257,  36  L.R.A.(N.S.)  1029.       6.  Timothy  v.  Chambers,  85  Ga.  267, 

4.  Hart  v.  Church,  126  Cal.  471,  58  11  S.  E.  598,  21  A.  S.  R.  163. 

Pac.  910,  59  Pac.  296,  77  A.  S.  R.       7.  Adams  v.  Gilbert,  67  Kan.  279^ 
195  (holding,  however,  that  the  rule  is  72  Pac.  769,  100  A.  S.  R.  456. 
otherwise  as  to  a  wife's  note  secured       Note:  95  A.  S.  R.  922. 
by  the  mortgage) ;  Seiffert,  etc.,  Lum- 
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by  both  husband  and  wife,  as  the  abandonment  of  the  homestead  has 
no  retroactive  operation,^  yet  there  is  authority  to  the  effect  that  a  sale 
of  the  homestead,  inoperative  because  the  homestead  right  has  not 
been  released  by  both  husband  and  wife,  mc^  be  rendered  valid  by 
subsequent  abandonment.*  The  principles  of  estoppel  as  incident 
to  void  instruments  generally  are  elsewhere  considered  in  this  work.^* 

ynL  Ejtsct  on  Hombstbad  Right  oir  Death  or  Dissolution  or 

Family 

Death  or  Dissolution  of  Family  OeneraUy 

121.  Right  of  Sttrvivorship  Generally. — ^A  homestead  may  exist 
in  lands  held  by  a  husband  and  wife  as  joint  tenants^  in  which  case  on 
the  decease  of  one  of  the  spouses,  the  homestead  vests  in  the  survivor 
exclusively.^^  Moreover,  under  some  statutes,  the  homestead  of  the 
husband  and  wife  has  been  held  to  be  a  species  of  estate  in  joint 
tenancy,  which  on  the  death  of  either  spouse  vests  absolutely  in  the 
survivor.^*  The  genera]  rule,  however,  is  that  the  homestead  is  in 
effect  a  mere  privilege,  secured  to  the  debtor  and  his  wife  by  statute, 
to  hold  and  enjoy  the  property  and  to  have  it  descend  only  when  it 
is  so  provided  and  as  it  is  appointed  thereby,  free  of  the  claims  of 
creditors.**  But  nearly  all  of  the  homestead  laws  contain  provisions 
for  the  descent  or  continuance  of  a  homestead,  and  while  such  pro- 
visions differ  in  detail,  the  intent  of  all  of  them  is  to  secure  a  home 
to  the  surviving  husband  or  wife  and  to  the  children  of  the  deceased 
owner.  *^    It  has  been  held  that  the  law  in  force  at  the  time  of  the 

8.  Pipkin  v.  Williams,  57  Ark.  242,  60  Am.  Dec.  C06,  overruled  on  another 
21  S.  W.  433,  38  A.  S.  R.  241;  Glea-  point  by  Gee  v.  Moore,  14  Cal.  472; 
son  V.  Spray,  81  Cal.  217,  22  Pac.  661,  Poole  v.  Gerrard,  6  Cal.  71,  66  Am. 
16  A.  S.  R.  47;  Rogers  v.  Day,  116  Dec.  481,  overruled  on  another  point 
Mich.  664,  74  N.  W.  190,  09  A.  S.  R.  by  Gee  v.  Moore,  14  Cal.  472 ;  Bull  v. 
593;  O'Brien  v.  Woeltz,  94  Tex.  148,  Coe,  77  Cal.  54,  18  Pac.  808,  11  A.  S. 
68  S.  W.  943,  69  S.  W.  636,  86  A.  S.  R.  236;  Dickey  v.  Gibson,  113  Cal.  26, 
R.  829.  46  Pac.  16,  64  A.  S.  R.  321 ;  Loomis  v. 

Note:  96  A.  S.  R.  920.  Loomis,  148  Cal.  149,  82  Pac.  679,  1 

9.  Brown  v.  Coon,  36  111.  243,  86  L.R.A.(N.S.)  312;  Cordano  v.  Wright, 
Am.  Dec.  402  and  note;  Bovine  v.  159  Cal.  610,  116  Pac.  227,  Ann.  Cas. 
8elden,  155  Mich.  556, 119  N.  W.  1090,  1912C  1044. 

130  A.  S.  R.  679  and  note;  Lucy  v.       Notes:    6   L.R.A.   816   et   seq.;   56 
Lucy,  107  Minn.  432,  120  N.  W.  754,  L.R.A.  44. 

131  A.  S.  R.  602.  See  infra,  par.  122. 

Note:  96  A.  S.  R.  920.  13.  Note:   65  Am.   Dec.   483.    See 

10.  See  Estoppel,  vol.  10,  p.  801  et  supra,  par.  3. 

peq.  14.  Hendrix  v.  Seaborn,  25  S.  C. 

11.  Lininger  v.  Helpenstell,  229  IlL  481,  60  Am.  Rep.  520. 

369,  82  N.  E.  306,  120  A.  S.  R.  264.  Note:  56  L.R.A.  40  et  seq. 

12.  Taylor  v.  Hargous,  4  Cal.  268,       See  infra,  par.  122,  123,  130. 
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death  of  a  husband  or  wife  controls  on  the  subject  of  the  right  of 
survivorship.** 

122.  Loss  of  Wife  or  Husband. — ^As  a  general  rule  the  death  of  one 
of  the  spouses  does  not  in  any  way  alter  the  estate  or  the  character 
of  the  homestead,*®  but  it  survives  to  the  family  of  its  owner  after 
his  death,*'  or  in  the  event  that  there  is  no  surviving  child  and 
no  family  of  dependent  persons,  the  statutes  ordinarily  provide  tliat 
tho  homestead  exemption  shall  continue  in  the  surviving  wife  or 
husband.*^  To  the  operation  of  the  rule  that  the  homestead  is  not 
lost  by  the  death  of  one  of  the  spouses,  however,  it  is  generally  essen- 
tial that  the  survivor  continue  to  make  it  his  residence  with  his 
servants  and  family  if  he  has  any,  or  without  them  if  he  has  none.** 
The  rule  applies  also  where  the  homestead  right  of  a  husband  or  wife 
is  on  community  property,*®  that  is,  its  homestead  character  is  not 
extinguished  by  the  death  of  either,  but  remains  in  its  integrity  and 
entirety  as  against  creditors  of  the  survivor,  or  of  the  community, 
and  even,  it  would  seem,  against  the  heirs  until  division  of  the  com- 
munity estate,  especially  where  the  heirs  are  the  children  of  the  mar- 
riage, are  minors,  and,  with  tlie  survivor,  constitute  the  family.*  It 
has,  moreover,  been  held  that  if  the  wife  files  a  declaration  of  home- 
stead upon  community  property,  on  which  they  are  both  residing, 
and  where  they  continue  to  live  until  her  death,  the  homestead  remains 
a  homestead  in  his  hands,  and  is  exempt  from  levy  and  sale  for  his 
debts,  while  he  continues  to  reside  on  it,  although  he  has  no  children 
or  other  dependent  relatives  living  with  him.*  However,  to  entitle 
a  woman  to  homestead  rights  in  the  estate  of  a  decedent,  she,  as  a 
general  rule,  must  have  been  his  lawful  wife.' 

123.  Loss  of  Family. — While  there  is  a  conflict  in  the  authorities 
on  the  point,  the  general  rule  is  that  one  who  has  acquired  a  home- 

15.  Note:  6  L.R.A.  814.  Sale,  92  Ky.  6, 17  S.  W.  148,  36  A.  S. 

16.  Ackerman's  Estate,  80  Col.  208,  R.    675    and    note,    13    L.R.A.    743; 
,22  Pac.  141,  13  A.  S.  R.  116;  Oillam  Holmes  v.  Holmes,  27  Okla.  140,  111 

V.  Wright,  246  111.  398,  92  N.  E.  906,  Pac.  220,  30  L.R.A.(N.S.)  920. 
138  A.  S.  R.  243;  Nicholas  v.  Purzell,       Notes:  36  Am.  Rep.  "feO;  4  LJEt.A. 
21  la.  265,  89  Am.  Dec.  572;  Cross  v.   (N.S.)  391. 
Benson,  68  Kan.  495,  75  Pac.  558,  64       See  also  infra,  par.  123. 
L.R.A.  560;  Lyons  v/  Andry,  106  La.       19.  Taylor  v.  Boulware,  17  Tex.  74, 
356,  31  So.  38,  87  A.  S.  R.  299,  55  67  Am.  Dec.  642. 
L.R.A.  724;  Roberta  v.  Greer,  22  Nev.       Note:  4  L.R.A.(N.S.)  391. 
318,  40  Pac.  6,  58  A.  S.  R.  755 ;  Pryor       20.  Ackerman's  Estate,  80  Cal.  208, 
V.  Stone,  19  Tex.  371,  70  Am.  Dee.  34L  22  Pac.  141,  13  A.  S.  R.  116;  Sanders 
Note:  6  L.R.A.  816.  v.  Russell,  80  Cal.  119,  24  Pac.  862,  21 

17.  See  supra,  par.  1^1.  A.  S.  R.  26  and  note. 

18.  Cross  V.  Benson,  68  Kan.  495,  75       1.  Pryor  v.  Stone,  19  Tex.  371,  70 
Pac.  558,  64  L.R.A.  560;  Weaver  v.  Am.  Dec.  341  and  note. 

Chicago  First  Nat.  Bank,  76  Kan.  540,       2.  Roberts  v.  Greer,  22  Nev.  318,  40 
94  Pac.  273,  123  A.  S.  R.  155  and  Pac.  6,  58  A.  S.  R.  755. 
viote,  16  L.R.A.(N.S.)   110;  Stuits  v.       3.  Note:  Ann.  Cas.  1913A  242. 
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stead  does  not  lose  his  right  to  the  exemption,  so  long  as  he  continues 
to  use  the  property  as  his  home,  although,  because  of  death  or  removal, 
the  family  is  completely  broken  up.*  This  rule  applies  whether  the 
family  is  broken  up  by  separation  or  by  the  death  of  some  of  the 
members  thereof,  or  by  the  coming  of  age  of  the  children,'  and  it  is 
based  on  the  hypothesis  that  the  intention  of  the  legislature  in  cnncir 
ing  the  various  homestead  statutes  was  to  protect  the  home  and  all  its 
inmates,  including  the  head  of  the  family  as  well  as  the  dependent 
members,  from  any  business  misfortune  and  financial  adversity  that 
might  befall  the];n.^  Some  courts,  however,  looking  on  statutes  pro- 
viding for  a  homestead  exemption  as  statutes  of  nurture,  intended 
solely  for  the  protection  of  tlie  dependent  members  of  the  family 
from  the  improvidence  of  the  head  thereof,  hold  that  on  the  dis- 
solution of  the  family  by  the  death  or  the  removal  of  its  members, 
the  reason  for  the  protection  ceasing,  the  head  of  the  family  loses  his 
light  to  a  homestead  exemption  previously  acquired.^  So  it  has  been 
held  that  where  children  have  arrived  at  their  majority,  and  have 
permanently  severed  their  status  as  members  of  the  immediate  family 
and  taken  up  their  abode  elsewhere,  the  father,  on  the  death  of  the 
mother,  ceases  to  be  the  head  of  a  family  so  as  to  be  entitled  to  a 
homestead  exemption.^  In  general,  however,  while  it  is  necessary 
that  a  homesteader  should  have  persons  dependent  on  him  for  support, 
and  residing  with  hiiriy  in  order  to  constitute  a  family,  it  is  not  neces- 
sary that  this  should  be  true  in  order  to  retain  an  existing  right  to 
a  homestead.* 

124.  Nature  of  Estate  Surviving;  When  Title  Vests.— On  the  deaUi 
of  the  homesteader,  the  homestead  estate  in  some  jurisdictions  devolves 

.    4.  Cross  V.  Benson,  68  Kan.  495,  75  633,   98    Am.   Dec.   492 ;    Kessler   ▼. 

Pac.  558,  64  L.R.A.  560;  Weaver  v.  Draub,  62  Tex.  575,  36  Am.  Rep.  727 

Chicago  First  National  Bank,  76  Kan.  and  note;  Wilkinson  v.  Merrii],  87  Va. 

540,  94  Pac.  273,  123  A.  S.  R.  155,  16  513,  12  S.  E.  1015,  11  L.R.A.  632. 

L.R.A.(N.S.)  110;Sawinv.  Osbom,  87  Notes:    13   L.R.A.    743;    4    L.R.A. 

Kan.  828,  126  Pac.  1074,  Ann.  Cas.  (N.S.)  379;  12  Ann.  Cas.  717. 

1914A  647;  Stults  v.  Sale,  92  Ky.  5,  5.  Gray  v.  Patterson,  65  Ark.  373, 

17  S.  W.  148,  36  A.  S.  R.  576  and  46  S.  W.  730,  1119,  67  A.  S.  R.  937; 

note,  13  L.R.A.  743;  Gowdv  v.  John-  White  Sewing  Mach.  Co.  v.  Wooster, 

«on,  104  Ky.  648,  47  S.  W.  624,  44  66  Ark.  382,  50  S.  W.  1000,  74  A.  S. 

L.R.A.  400,  overruled  on  another  point  R.  100  and  note. 

by  Yager  v.  Bank  of  Kentucky,  125  6.  Palmer  v.  Sawyer,  74  Neb.  108, 

Ky.   177,   100   S.   W.   848;   Davis   v.  103  N.  W.  1088,  12  Ann.  Cas.  715. 

H.  Feltman    Co.,    112    Ky.    293,    66  7.  Revalk  v.  Kjaemer,  8  Cal.  66,  68 

S.   W.    615,   99   A.    S.    R.    289    and  Am.  Dec.  304,  overruled  on  another 

note;  Lyons  v.  Andry,  106  La.  356,  point  by  Gee  v.  Moore,  14  Cal.  472. 

31    So.    38,    87    A.    S.    R.    299,    55  Notes:  12  Ann.  Cas.  719;  21  Ann. 

L.R.A.    724;    Palmer   v.    Sawyer,    74  Cas.  1148. 

Neb.  108,  103  N.  W.  1088,  12  Ann.  8.  Herrin  v.  Brown,  44  Fla.  782,  33 

Cas.  715;  Holmcj  v.  Holmes,  27  Okla.  So.  522,  103  A.  S.  R.  182  and  note. 

140,  111   Pac.  220,  30  L.R.A.(N.S.)  9.  Note:  4  L.R.A.(N.S.)  375  et  seq. 
920;   Hoffman   v.   Newhaus,  SO   Tex. 
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by  operation  of  law  on  the  surviving  husband  or  wife  for  life,  and  on 
their  child  or  children  during  the  minority  of  the  youngest,  and  the 
heirs  at  law  take  a  reversionary  interest  only,  expectant  on  the  ter- 
mination of  the  estate  for  life  or  for  years  created  by  the  statute.  *• 
This  estate  for  life  ordinarily  accrues  to  a  widow  irrespective  of  the 
question  whether  the  husband  is  solvent  or  insolvent,  and  in  some 
jurisdictions  it  has  even  been  held  that  it  may  be  alienated."  In 
other  jurisdictions,  however,  the  wife  has  an  estate  for  life  in  the 
homestead,  only  on  condition  that  she  continues  to  occupy  it,**  this 
estate' being  further  qualified  by  the  right  of  the  minor  children  if 
there  be  any,  to  occupy  and  enjoy  it  with  her  during  their  minority,** 
and  it  has  been  held  that  even  this  right  of  occupancy  does  not  vest 
in  her  absolutely,  unless  the  estate  of  her  deceased  husband  was 
duly  declared  insolvent.**  It  has  been  held  that  a  homestead  right 
does  not  vest  in  a  wife  and  her  children  at  the  time  her  husband 
abandons  them  and  the  homestead,  but  such  right  vests  in  them 
only  on  his  death.**  On  the  death  of  a  homesteader,  however,  the 
law  vests  the  homestead  in  his  widow  and  minor  children  instantly,** 
not  as  tenants  in  common  but  jointly  until  the  children  become  of 
age.*' 

125.  Limitations  on  Right  of  Survivorship  and  Obligations  Thereto 
Attaching. — A  homestead  is  not  exempted  to  a  child  or  widow  because 
it  was  exempted  to  the  father  or  husband,  who  was  the  head  of  the 
family,  but  because  the  child  or  widow  was  and  remained  a  con- 
stituent of  the  family;  and  where  that  relation  ceases  before  the 
death  of  the  head  of  the  family  there  is  nothing,  it  is  said,  in  the 
letter  or  spirit  of  the  law  which  can  give  the  exemption  to  one  not 
sustaining  such  a  family  relation.**  Moreover,  indebtedness  of  the 
owner  is  often  necessary  to  the  existence  of  a  homestead  right  and 
its  consequent  transmission  to  his  widow  and  children,  some  of  the 
statutes  requiring  actual  insolvency.  In  such  a  case  if  a  homestead 
is  set  apart  from  a  solvent  estate  no  permanent  interest  or  estate  can 

10.  Roberson  v.  Tippie,  209  111.  38,  L.R.A.  299. 

70  N.  E.  584, 101  A.  S.  R.  217;  Schuyl-  14.  Gilbert   v.   Pinkston,   167   Ala. 

er  v.  Hanna,  31  Neb.  307,  47  N.  W.  490,  62  So.  442, 140  A.  S.  R.  89.     See 

932,  11  L.R.A.  321.  infra,  par.  125. 

11.  Note:  6  L.R.A.  818.  But  see  15.  Joplin  Brewing  Co.  v.  Payne, 
infra,  par.  125  as  to  the  necessity  of  197  Mo.  422,  94  S.  W.  896, 114  A.  S. 
insolvency.  R.  770. 

12.  Miles  V.  Miles,  46  N.  H.  261,  88  16.  Notes:  66  L.R.A.  44;  27  L.R.A. 
Am.  Dec.  208.  (N.S.)  651.                         * 

13.  Cherokee  Const.  Co.  v.  Harris,  17.  Note:  56  L.R.A.  45. 

92  Ark.  260,  122  S.  W.  485, 135  A.  S.       18.  Hoffman   v.   Neuhaus,   30   Tex. 

R.  177;  Harrelson  v.  Webb,  124  La.   633,  98  Am.  Dec.  492. 

1007,  50  So.  833,  134  A.  S.  R.  529;       Note:  56  L.R.A.  55. 

Jones  V.  Crawford,  119  Ky.  654,  84       See  infra,  par.  135, 140, 14L 

S.   W.   668,   116   A.   S.   R.   273,   68 
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inure  to  the  beneficiaries,  as  the  whole  estate,  including  the  portion 
of  the  widow  and  children,  is  distributable  among  the  heirs  and  dis- 
tributees; but  where  the  property  of  the  estate,  exclusive  of  the  allow- 
ance, is  insufficient  to  pay  the  debts,  the  division  is  final  and  abso- 
lute.** It  is  also  generally  provided  that  a  wife  and  children  shall 
not  be  entitled  to  a  homestead  after  the  removal  of  the  head  of  the 
family  from  the  state,  though  they  may  remain.*®  It  is  of  course 
obvious  that  a  widow  cannot  have  any  right  of  homestead  in  land  in 
which  her  husband  had  a  life  estate  only.  Nor  has  she  the  right 
of  homestead  in  land  to  which  her  husband  holds  the  legal  title  only 
as  trustee  for  another  who  owns  the  equitable  or  beneficial  estate.* 
Nor  can  a  homestead  estate  survive  or  descend,  if  the  person  having 
the  title  to  such  real  property  is  not  entitled  to  a  homestead  right 
therein  at  the  time  of  his  or  her  death.*  It  has  been  held  thnt  the 
rule  requiring  the  tenant  for  life  to  pay  all  general  taxes  and  keep 
up  general  repairs,  applies  to  the  surviving  husband  or  wife  occupying 
the  homestead  as  such,  and  that  he  or  she  cannot  claim  compensation 
therefor  as  against  the  remaindermen.  Under  this  principle  it  has 
been  decided  that  a  surviving  husband  in  possession  of  the  homestead 
is  not  entitled  to  make  permanent  improvements  thereon,  and  make 
them  a  charge  on  the  property  as  against  the  minor  children.* 

126.  Marriage  of  Widow  as  Affecting  Right. — It  is  a  general  rule 
that  a  widow  by  remarriage  does  not  lose  her  homestead,^  whether 
the  homestead  was  assigned  to  her  before  such  second  marriage  or 
not*  Nor  does  a  second  marriage  destroy  the  rights  of  the  decedent's 
family  in  his  homestead.*  Under  a  constitutional  provision  that  if 
the  owner  of  a  homestead  die,  leaving  a  widow,  but  no  children,  such 
homestead  shall  inure  to  her  benefit,  the  widow  of  a  second  marriage 
of  a  man  who  dies  without  children  by  her  is  not  entitled  to  a  home* 
stead  if  he  leaves  children  by  his  first  wife,  even  though  such  children 
are  adults  at  the  time  of  his  decease.' 

127.  Nonresidence  as  Affecting  Survivors'  and  Children's  Rights. — 
A  homestead  exemption  in  favor  of  widows  and  children  is  for  the 
benefit  of  the  famiUes  of  residents  only,  and  does  not  apply  to  those 

19.  Note:  66  L.R.A.  56,  67.  Dec.  572  and  note;  Harrelson  v.  Webb, 

20.  See  infra,  par.  127.  124  La.  1007,  60  So.  833, 134  A.  S.  R. 

1.  Ogden  ▼.  Ogden,  60  Ark.  70,  28  529. 

S.  W.  796,  46  A.  S.  R.  151  and  note.  Note :  6  L.R. A.  815. 

2.  Hoicomb  v.  Holcomb,  18  N.  D.  6.  Miles  v.  Miles,  46  N.  H.  261,  88 
561, 120  N.  W.  547,  21  Ann.  Cas.  1145.  Am.  Dec.  208. 

3.  WeUs  v.  Sweeny,  16  S.  D.  489,  94  6.  Harrelson  v.  Webb,  124  La.  1007, 
N.  W.  394, 102  A.  S.  R.  713.  50  So.  833, 134  A.  S.  R.  629. 

4.  Grimes  v.  Luster,  73  Ark.  266,  Note:  56  L.R.A.  70. 

84  S.  W.  223,  108  A.  S.  R.  34;  Nich-       7.  Simmons  v.  Respass,  151  N.  C.  6, 
o]as  V.  PurezeU,  21  la.  265,  89  Am.  65  8.  E.  516, 134  A.  S.  R.  96L 
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of  nonresidents.^  Under  this  rule  a  person  is  not  deemed  to  have 
been  a  resident  of  a  state  so  as  to  entitle  his  widow  to  a  homestead 
exemption,  although  he  lived  there  for  several  years,  voted  at  elections, 
and  ran  for  office,  if  he  never  moved  his  family  into  the  state,  and 
repeatedly  declared  that  he  came  there  for  business  purposes  alone, 
and  expected  to  return  to  his  home  in  another  state  when  his  business 
was  finished.*  It  has,  moreover,  been  held  that  a  widow  or  orphan 
must  be  a  resident  of  the  state  at  the  time  of  the  decease  of  the  hus- 
band or  father  in  order  to  obtain  the  benefit  of  the  homestead  law.^^ 
Accordingly,  it  has  been  ruled  that  a  woman  who  has  abandoned  her 
husband  and  is  residing  out  of  the  state  at  his  death  cannot  claim  a 
domicil  within  the  state  so  as  to  be  entitled  to  homestead  rights  in 
lands  left  by  him.^^  However,  other  authorities  maintain  that  the 
actual  personal  residence  of  the  wife  and  children  on  the  homestead 
is  necessary  neither  to  perfect  the  right  of  homestead  in  the  husband 
at  the  time  of  his  death,  nor  to  entitle  the  widow  and  children  to  the 
benefit  of  it  after  his  death,  since  it  is  in  law  their  home  as  well  as  it 
is  his,**  But,  it  has  been  ruled,  a  nonresident  widow  is  not  entitled 
to  claim  a  homestead  as  against  a  second  wife  having  a  family  resid- 
ing in  the  state.** 

128.  Dower  and  Homestead  in  Same  Property. — Dower  and  home- 
stead are  for  the  same  general  object,  and  are  both  highly  favored  in 
the  law.**  Both  estates  stand  alike  in  respect  to  their  vesting  at  the 
decease  of  the  husband.**  There  are  distinctions  between  them,  how- 
ever. Thiis,  in  some  jurisdictions  by  statute  dower  may  be,  but  the 
homestead  cannot  be,  defeated  by  the  husband's  sole  deed.  The 
former,  at  the  decease  of  the  husband,  vests  in  the  widow ;  the  latter, 
in  tier  or  the  minor  children,  or  both.**  In  some  jurisdictions  home- 
stead and  dower  are  both  life  estates.  However,  the  one  is  created  by 
common  law,  the  other  by  statute.*^  As  a  general  rule  homestead 
and  dower  are  regarded  as  co-ordinate  estates,  based  on  the  theory 
that,  as  the  interests  of  the  mother  and  children  are  identical,  the 
two  estates  should  be  made  as  far  as  possible  to  coexist  in  the  same 
property.**    A  widow  without  children  is  under  this  rule  entitled  to 

8.  Note:  6  L.R.A.  818.  310,  31  N.  W.  395,  8  A.  S.  U.  82L 

9.  Hascall    v.    Hafford,    107    Tenn.       Note:  4  L.R.A. (N.S.)  392. 

365,  65  S.  W.  423,  89  A.  S.  R.  962.  14.  In  re  Hatch,  62  Vt.  300, 18  Atl 
8ee  supra,  par.  27  as  to  right  of  non-  814,  22  A.  S.  R.  109.  See  Dowbb,  vol. 
residents  generally.  9^  p.  562. 

10.  Note:  96  Am.  Dec.  414.  16.  Bushnell  v.  Looniis,  234  Mo.  371, 

11.  Prater  v.  Prater,  87  Tenn.  78,  9   137  S.  W.  257,  36  L.R.A. (N.S.)  1029. 
S.  W.  361,  10  A.  S.  R.  623.  16.  In  re  Hatch,  62  Vt.  300,  18  AtL 

Note:  6  L.R.A.  818.  814,  22  A.   S.  R.  109.    8e6  Doweb, 

But  see  infra,  par.  142.  vol.  9,  p.  585. 

12.  Notes:    96   Am.    Dee.   414;    56  17.  Bushnell  v.  Loomis,  234  Mo.  371, 
L.R.A..62.  137  S.  W.  257,  36  L.R.A.(N.S.).1029. 

13.  Stanton  ▼.  Hitehcoek,  64  Mioh.  18.  Note:  5^  LJEUL  67. 
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a  homestead  in  her  husband's  property,  in  addition  to  dower ;  *•  but 
dower  cannot  be  carved  out  of  homestead  premises  so  as  to  defeat  the 
right  of  minor  children  to  occupy  and  enjoy  them.*®  Under  this  rule 
moreover,  it  has  been  held  that  a  devise  by  a  husband  to  his  wife 
does  not  extinguish  the  widow's  right  to  both  homestead  and  dower, 
unless  such  intent  clearly  appears  from  the  terms  of  the  will;  and 
although  it  need  not  appear  in  express  words,  still,  if  it  is  doubtful, 
she  will  not  be  excluded.*  On  the  other  hand  the  broad  opposing 
doctrine  has  been  laid  down  that  homestead  and  dower  cannot  both 
be  claimed  in  the  same  premises;  *  especially  where  a  right  to  one  is 
inconsistent  with  a  right  to  the  other.*  Under  this  rule  it  has  been 
held  that  if  a  widow  proceeds  for  and  has  dower  set  apart  to  her  so  as 
to  include  a  dwelling  house  and  land  adjoining,  this  deprives  her  of 
the  homestead  right  which  she  previously  had  in  the  land  by  reason 
of  being  the  survivor.*  It  has  been  held  that  if  a  divorced  wife  is 
entitled  to  dower,  she  takes  it  subject  to  the  homestead  of  the  second 
wife,  and  the  latter  takes  dower  subject  to  the  dower  estate  of  he 
first  wife  and  to  her  own  homestead  ripht.* 

129.  Debts  Covered  by  Exemption  Right  of  Survivor  and  Heirs. — 
Where  a  wife,  after  the  death  of  her  husband,  continues  to  rOlside  on 
the  family  homestead,  although  she  is  its  sole  occupant,  it  is  exempt 
against  her  own  creditors  as  well  as  against  the  creditors  of  her  hus- 
band's estate,  unless  in  cases  of  liens  for  the  purchase  money  of  real 
estate  elected  to  be  retained,  irrespective  of  the  time  the  indebtedness 
was  incurred,  and  without  regard  to  which  spouse  held  the  legal  title 
to  the  property  during  their  married  life.*  Furthermore,  the  home- 
stead of  a  widow  cannot  be  subordinated  to  debts  contracted  by  the 
husband's  executors,'  nor  do  statutory  provisions  regarding  the  descent 
of  property  to  a  surviving  widow  operate  to  make  her  homestead  sub- 
ject to  the  payment  of  her  deceased  husband's  debts.*  So  as  a  rule 
the  title  to  a  homestead  descends,  at  the  death  of  an  intestate  home- 
steader, to  his  heirs  free  from  any  liability  for  his  indebtedness;^ 
and  the  fact  that  the  homestead  of  a  decedent  is  not,  after  his  death, 
(occupied  as  a  homestead  by  a  member  of  his  family  entitled  to  occupy 
it  as  such,  does  not  affect  its  character  as  being  exempt  from  liability 
/or  the  decedent's  debts.^*    However,  imder  statutes  providing  that 

19.  Note :  6  L.R.A.  818.  6.  Weaver    v.    Chicago    First    Nat. 

20.  Note:  56  L.R.A.  67.  Bank,  76  Kan.  540,  94  Pac.  273.  123 

1.  In  re  Hatch,  63  Vt.  300,  18  Atl.  A.  S.  R.  155  and  note,  16  L.R.A. (N.S.) 
814,  22  A.  S.  R.  109.  110. 

2.  Meyer  v.  Meyer,  23  la.  359,  92       7.  Note:  6  L.R.A.  818. 

Am.  Dec.  432.  8.  Sawin  v.  Osborp,  87  Kan.  828, 

8.  Note:  56  L.R.A.  68.  126  Pac.  1074,  Ann.  Cas.  1914A  647.  • 

4.  Meyer  v.  Meyer,  23  la.  359,  92  9.  Mote  v.  Kleen,  83  Neb.  585,  119 

Am.  Dec.  432.  N.  W.  1125,  131  A.  S.  R.  654. 

•    5:  Potter  v.  Clapp,  203  lU.  592,  68  10.  Miller  v.  Finepan,  26  Fla.  20,  7 

N.  E.  81,  96  A.  S.  R.  322.  So.  140,  6  L.R.A.  813;  Larson  v.  Cur- 
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the  homestead  shall  be  for  the  use  of  the  widow  so  long  as  she  occupies 
it,  it  has  been  held  that  the  homestead  may  be  sold  for  her  former 
husband's  debts  when  she  ceases  to  occupy  it.^^ 

130.  Children's  Rights  in  Decedent's  Homestead,  Generally. — ^The 
purpose  of  provisions  of  the  homestead  laws  preserving  the  homestead 
estate  after  the  death  of  the  owner  is  to  assist  those  to  whom  the 
deceased  parent  owed  the  duty  of  protection  and  support.  Minor 
children,  therefore,  are  made  beneficiaries  by  all  such  laws;  and  under 
most  of  those  laws  they  alone  are  included,  and  adult  children  are 
excluded;^'  Hence  it  is  a  rule  that  the  enjoyment  by  a  widow  of  a 
homestead  in  lands,  title  to  which  was  in  her  deceased  husband,  is 
subject  to  the  rights  of  the  unmarried  infant  children  of  the  husband 
to  joint  occupancy  with  her ;  their  rights  being  on  an  even  footing  with 
hers  during  their  minority.^'  The  fact  that  a  widow  has  sufficient 
means  derived  from  her  separate  estate  with  which  to  support  her 
minor  children  does  not  affect  their  rights  during  minority  to  the 
benefit  of  their  father's  homestead  estate.^^  Moreover,  infant  chil- 
dren are  entitled  to  a  homestead  in  the  real  estate  of  their  deceased 
father,  against  their  adult  brothers  and  sisters,  and  also  against  the 
creditors  of  the  decedent,  whether  their  mother  is  living  or  not.'^  Nor 
is  their  right  altered  by  the  fact  that  they  inherited  property  from 
their  mother,  who  died  before  their  father,  and  owned  it  at  his 
decease.^^  The  homestead  right  of  children  in  a  homestead  of  their 
father,  of  whom  they  were  the  sole  heirs,  is  like  a  joint  tenancy  with 
rights  of  survivorship,  and  as  each  of  them  arrives  at  the  age  of  twenty- 
one  his  interest  in  it  expires;  and  although  the  land  constituting  it 
descends  to  them  subject  to  be  sold  to  pay  the  debts  of  their  father's 
estate,  it  cannot  be  lawfully  severed  or  diverted  from  the  full  occu- 
pancy and  enjoyment  by  each  of  them  as  a  home  during  minority.^' 
It  has,  however,  b^en  held  that  a  sale  of  a  homestead  under  an  order 
of  a  probate  court  for  the  benefit  of  minor  children,  who  enjoy  it 
as  a  descended  or  transmitted  homestead  from  the  deceased  home* 
steader,  is  not  a  violation  of  a  constitutional  provision  giving  them  an 
interest  in  the  rents  and  profits  of  the  homestead  during  minority,  and 
providing  that  on  the  widow's  death  all  the  homestead  shall  be  vested 
in  them.^^  Since  the  general  purpose  of  the  homestead  laws  is  to 
protect  against  creditors  only  during  the  minority  of  the  children, 

ran,  121  Minn.  104, 140  N.  W.  337,  44      14.  Note:  66  L.R.A.  41. 
L.R.A.(N.S.)  1177.  15.  Note:  6  L.R.A.  817. 

Note:  56  L.R.A.  85.  16.  Note:  56  L.R.A.  41. 

11.  Bloch  V.  Tarrent,  122  Ky.  138,       17.  Kessinger   v.    Wilson,   63   Aik. 
91  S.  W.  276,  12  Ann.  Cas.  785  and  400, 14  S.  W.  96,  22  A.  S.  R.  220. 
note.  Note:  56  LJI.A.  86. 

12.  Notes:    56    L.R.A.    40,    52;    4      18.  Merrill  v.  Harris,  65  Ark.  85S, 
L.R.A.(N.S.)  394  et  aeq.  46  S.  W.  538,  67  A.  S.  R.  929,  41 

13.  See  supra,  par.  124  L.RA.  714. 
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it  has  been  held  that  the  fact  that  a  person  entitled  to  a  homestead 
tight  in  the  property  of  her  father  was  physically  unable  to  work 
and  was  dependent  on  him  for  support  does  not  extend  the  duration 
of  the  homestead  beyond  her  majority,  after  his  death.**  However^ 
some  of  the  homestead  provisions  have  used  the  word  "heirs,"  or  some 
other  broader  terra  than  "children"  or  "minor  children,"  in  desig- 
nating the  persons  for  whose  benefit  the  homestead  estate  or  right  is 
preserved;  and  under  those  provisions,  of  course,  adult  children  are 
included,  as  well  as  those  who  are  minors.*^  But  children  of  a  de- 
ceased owner  cannot  claim,  each  for  himself,  as  the  head  of  a 
family,  a  separate  homestead  out  of  his  lands,  but  collectively  they 
are  held  entitled  to  one  homestead,  whether  they  are  minors  or  adults.* 
In  some  jurisdictions,  provision  is  made  for  the  exemption  of  a  home- 
stead in  the  lands  of  a  deceased  person  for  the  benefit  of  unmarried 
daughters  remaining  with  his  family,  as  well  as  for  the  benefit  of 
the  widow  and  minor  children,  and  it  has  been  held  that  adult  sis- 
ters remaining  on  the  homestead  after  the  death  of  their  father  and 
mother  constitute  a  family  as  against  creditors  of  other  and  bank- 
rupt sisters.*  Under  a  statute  of  this  character  it  has  been  held  that 
a  daughter  who,  having  been  once  married,  became  unmarried  and, 
returning  to  her  father's  house,  became  permanently  domiciled  there 
as  a  member  of  his  family  to  the  date  of  his  death,  comes  within 
the  terms  of  the  statute  as  one  of  the  members  of  the  family  to  whom 
and  for  whose  benefit  the  homestead  exemption  is  preserved.*  It 
has  been  held,  however,  that  while  a  homestead  allowed  to  a  widow  out 
of  her  deceased  husband's  estate,  for  the  benefit  of  "dependent  females" 
and  minor  grandchildren  is  valid  during  the  lifetime  of  the  widow 
and  the  minority  of  the  grandchildren,  it  is  invalid  in  so  far  as  it 
seeks  to  set  apart  an  exemption  for  the  benefit  of  "dependent  females' ' 
during  their  dependency,  particularly  after  the  widow's  death.* 

131*.  Adopted  Children,  Grandchildren  and  Illegitimates. — ^As  a  gen- 
eral rule  an  adopted  child  is  entitled  to  the  same  homestead  exemption 
as  it  would  receive  if  it  were  the  natural  child  of  the  adopting  par- 
ent or  parents.^  Hence,  where  after  an  adopted  child  has  become  a 
beneficiary  of  a  homestead  estate,  the  head  of  the  family  dies,  and 
the  homestead  terminates  as  to  the  other  beneficiaries  but  not  as.  to 
such  adopted  child,  the  latter  is  entitled  to  the  possession  of  the  home- 
stead estate.*    GTandchildren  may  be  regarded  as  children  entitled  to 

19.  Note :  56  L.R. A.  53.  4.  Sutton  v.  Rosser,  109  Qa.  204,  34 

20.  Notes:   70   A.   S.   R.   115;   56  S.  E.  346,  77  A.  S.  R.  367. , 
L.R.A.  53.  5.  Gofer  v.  Scrogrgins,  98  Ala.  342, 

1.  Note:  70  A.  S.  R.  115.  13  So.  115,  39  A.  8.  R.  54. 

2.  Notes:  56  L.R.A.  54;  4  L.R.A.       Note :  56  L.R.A.  54. 

(N.S.)  394  et  seq.  6.  Hilliard  v.  Hilliard,  135  Ga.  168^ 

8.  Note:  56  L.R.A.  54.  68  S.  E.  1110,  21  Ann.  Gas.  1031. 
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take  under  homestead  laws  when  they  constitute  a'  part  of  the'  family 
of  the  owner  and  are  dependent  on  him,  and  the  circumstances  are 
such  as  practically  to  amount  to  an  adoption.'  But  the  right  of  orphan 
grandchildren  living  with  their  grandparents  at  the  time  of  their 
decease  to  take  a  homestead  right  under  some  circumstances  does  not 
belong  to  orphan  grandchildren  whose  home  was  not  with  their 
grandparents  previous  to  and  at  the  time  of  their  death.®  In  ana- 
logy with  the  rule  that  illegitimate  children  do  not  inherit  from 
their  father,  but  may  do  so  from  their  mother,  it  would  seeni  that 
an  illegitimate  child  could  not  have  a  homestead  in  the  lands  of  its 
father  though  it  might  in  the  lands  of  its  mother.* 

132.  Property  Subject  to  Children's  Rights. — While  some  excep- 
tions exist,  the  rule  is  almost  universal  that  a  child  may  claim  the 
benefit  of  a  homestead,  either  in  the  separate  property  of  its  father, 
or  of  its  mother,  or  in  their  community  property.^^  As  a  general 
rule,  the  child  or  children  take  just  what  the  parent  had  by  way  of 
exemption  from  liability  to  creditors  without  reference  to  the  title 
taken.  Thus,  where  a  homesteader  mortgages  his  homestead,  and 
afterwards  dies  leaving  the  mortgage  debt  unpaid,  the  homestead  to 
which  his  minor  children  are  entitled  attaches  to  the  equity  of  redemp- 
tion. So  the  fact  that  land  was  held  only  by  an  equitable  title  does 
not  clefeat  the  right  of  the  widow  and  children  of  the  owner  to  a 
homestead  therein.  Nor  is  sole  ownership  on  the  part  of  the  parent 
necessary  to  a  claim  of  homestead  by  a  child.*^  Followinia;  the  rule 
that  creditors  of  a  homesteader  cannot  complain  of  fraudulent  con- 
veyances of  the  homestead,**  it  has  been  held  that  a  surviving  hus- 
band, having  a  homestead  in  an  estate  by  the  curtesy,  may  convey 
such  estate  to  his  children  without  interference  by  his  creditors.** 
With  reference  to  the  rights  of  children  in  the  homestead  as  against 
the  surviving  husband,  the  ejeneral  rule  is  that  such  right  in  lands 
of  their  deceased  mother  will  be  regarded  as  superior  to  the  right  of 
curtesy  of  the  surviving  husband;  and  under  this  rule  it  has  been 
held  that  the  superiority  of  the  homestead  extends  also  to  cover  a 
claim  of  purchasers  from  the  father.  It  has  also  been  ruled  that 
where  minor  children  have  a  right  of  homestead,  and  a  surviving 
husband  has  a  right  of  curtesy,  and  both  are  acquired  subject  to  a 
prior  lien,,  the  right  of  curtesy  should  be  first  sold  to  satisfy  siieh  lien.** 

133.  Sale  of  Incumbrance  as  Affecting  Children's  Ri^ts. — The 
rule  has  been  adopted  in  a  number  of  the  states  that  a  homestead  set 

7,  Cross  y.  Benson,  68  Kan.  495,  75  Note:  56  L'.R.A.  60/ 

Pac.  658,  64  L.R.A-  560.  11.  Note:  66  L.R.A.  61,  62. 

8;  Notes:  66  L.R.A.  55;  4  L.R.A.  12.  See  supra,  par.  118. 

(N.S.)  395  et  seq.  13.  White    Sewing    Ma^h.    Co.    ▼. 

9.  Note:  56  L.R.A.  55.  Wooster,  66  Ark.  382,  50  S.  W.  1000, 

10.  Grimes  v.  Luster,  73  Ark.  266,  74  A.  S.  R.  100  and  note. 

84  S.  W.  223,  108  A.  S.  E.  34.  14.  Note :  56  L.R.A.  70  et  seq. 
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apart  to  a  widow  and  children  of  the  deceased  owner  may  be  sold' 
subject  to  their  right  to  hold  and  enjoy  the  same  during  the  natural 
life  of  the  widow  and  the  minority  of  the  children.^^  It  has  also 
been  held  that  a  surviving  spouse  may  convey  or  encumber  a  home- 
stead, title  to  which  was  in  the  deceased,  so  as  to  cut  off  or  limit  the 
rights  of  the  children  when  his  or  her  title  is  superior  under  the  home- 
stead laws  to  that  of  the  children.^*  On  the  other  hand  the  right  of 
a  survivor  to  alienate  or  encumber  a  homestead  so  as  to  prejudice  the 
children  of  the  owner  has  been  denied  by  many  courts  either  on  the 
ground  that  the  statute  gives  the  child  or  children  an  inherent  right 
or  estate  in  the  homestead  which  cannot  be  detrimentally  affected  by 
any  act  of  a  third  person,  or  on  the  theory  that  to  permit  such  an 
alienation  or  encumbrance  of  the  home  by  a  surviving  parent  would 
be  contrary  to  the  policy  of  the  homestead  laws.  And  it  has  been 
held  that  even  the  reversionary  interest  of  a  homestead  cannot  be 
sold  during  the  life  of  the  widow  or  the  minority  of  any  of  thd 
children,  either  for  the  payment  of  debts  of  the  estate,  or  otherwise.*^ 
An  oil  and  gas  lease  executed  upon  lands  of  which  a  widow  owns  an 
undivided  one  half,  and  the  other  belongs  to  the  children,  and  a  part 
thereof  is  occupied  by  the  family  is  not  void  because  exeotited  by  the 
widow  alone.  It  conveys  her  individual  interest  in  the  oil  and  gas 
privileges,  subject  to  the  right  of  those  occupying  the  premises  as  a 
homestead.** 

134.  Sale  by  Probate  Court.— Ordinarily  on  order  of  a  probate 
court  directing  the  sale  of  the  homestead  of  a  decedent  is  void  if  mad^ 
during  the  minority  of  his  children,  or  while  his  widow  is  unmarried 
and  has  not  abandoned  the  homestead,  nor  acquired  any' other  in 
her  own  right,**  But  a  probate  court  in  which  a  guardianship  of 
minors  is  pending  has  power  to  order  the  sale,  for  their  benefit,  of  the 
homestead  left  to  them  by  their  surviving  parent.-^  Under  the  rule 
that  a  judgment  lien  attaches  to  the  homestead,  subject,  however,  t/b 
the  homestead  right,*  it  has.  been  held  that  the  fee  of  the  homestead 
of  a  wiuwj»v  may,  subject  to  her  right,  be  sold  by  order  of  the  probate 
court  for  the  payment  of  the  debts  of  the  deceased  husband.* 

135.  Tenninatioa  of  Homestead  Right  of  lafant. — Termination  of 
the  rights  of  children  in  the  homestead  of  their  parents  is  effected 

15.  Note:  56  L.R.A.  74,  75.  •  563,  208.  W.  525,  35  A.  S.  R.  119  und 

16.  Brewer  v.  Wahl,  23  Tex.  585,  76  note;  Miller  v.  Davis,  09  Ark.  1,  64 
Axa.  Dec.  76.  S.  W.  97,  68  S.  W.  23*  86  A.  S.  U.  167. 

Note:  6  L.R.A.  819.  20.  Merrill  v.  Harris,  65  Ark.  355^ 

See  supra,  par.  80  et  seq.  46  S.  W.  538,  67  A.  S.  R.  929,  41 

17.  Note:  56  L.R.A.  72  et  secj.  L.R.A.'714. 

18.  Compton  v.  People's  Gas  Co.,  75  1.  See  supra,  par.  74.  • : 
Kan.  572,  89  Pac.  1039,  10  L.R.A.  2.  Robbins  v.  Boulware,  190  Mo.  33. 
(N.S.)  .787  and  note.  88  S.  W.  674, 109  A*  S.  R.  746. 

19.  Bond  y.  Montgomery,  56  Ark. 
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by  alienation  either  by  conveyance  or  by  testamentary  disposition 
by  tbe  parent  having  title,  by  conveyance  by  the  survivor,*  by  waiver 
or  release  by  the  owner  or  survivor,*  by  partition  by  the  persons 
entitled  thereto,*  by  abandonment,*  or  by  expiration  of  the  prescribed 
period.'  It  should  be  noted,  however,  that  while  in  some  .of  the  states 
children  have  an  estate  or  interest,  as  distinguished  from  a  mere  right 
to  occupy,  while  both  parents  remain  alive,  the  act  of  the  latter  in 
alienating  the  estate  is  usually  regarded,  not  as  terminating  the  home- 
stead interest  of  the  child,  but  as  preventing  its  acquisition.  The 
homestead  provisions  of  most  of  the  states  provide  for  tbe  continuance 
of  the  homestead  estate  during  the  lifetime  of  the  widow  or  survivor, 
and  until  the  youngest  child  arrives  at  majority,*  or  until  they  cease 
to  be  bona  fide  residents  of  the  state.*  Under  such  statutes  the  home- 
stead terminates  and  expires,  so  far  as  the  children  are  concerned,  when 
they  respectively  arrive  at  full  age,  because  in  law  they  are  no  longer 
regarded  as  constituting  a  part  of  the  family  of  the  homesteader. 
Whatever  property  rights  they  thereafter  have  in  the  lands  covered 
by  the  homestead  are  id  the  nature  of  those  of  remaindermen  or 
reversioners.^*  The  marriage  of  an  infant,  in  whom  a  homestead 
has  vested  upon  the  death  of  the^  original  homesteader  as  his  surviv* 
ing  family,  will  terminate  the  homestead  right,  under  a  statute  pro- 
viding that,  on  the  death  of  the  homesteader,  the  homestead  shall 
be  for  the  use  of  the  widow  so  long  as  she  occupies  it,  and  the  unmar- 
ried'  infant  children  of  the  husband  shall  be  entitled  to  a  joint  occu- 
pancy with  her.  The  reason  for  this  is  that  if  an  infant  child  marries, 
it  thereby  becomes  a  member  of  another  family, — that  of  his  or  her 
own,— ^  new  family,  the  head  of  which  would  be  entitled  to  his  or 
her  own  homestead  exemption  as  such  head  of  a  family.^^ 

136.  Devise  as  Affecting  Rights  of  Wife  and  Children. — The  courts 
of  a  number  of  the  states  regard  the  existence  of  a  homestead  right  in 
a  wife  and  children  as  incompatible  with  the  exercise  by  the  owner 
of  the  power  of  disposition  by  will  so  as  to  cut  oflf  that  right.  They 
accordingly  hold  that  the  wife  and  children  are  not  barred  by  such 
an  attempted  disposition,**  but  in  such  a  case  the  wife  is  at  liberty 
to  renounce  the  provisions  of  the  will,  and  elect  to  have  her  home- 
stead and  her  dower.**    The  provisions  of  a  will  may,  however,  be 

8.  See  supra,  par.  132,  133.  11.  Jones  v.  Crawford,  119  Ky.  654, 

4.  See  supra,  par.  115  et  seq.  84  S.  W.  568,  115  A.  S.  R.  273,  68 

5.  See  infra,  par.  146  et  seq.  L.R.A.  299. 

6.  See  supra,  par.  113.  12.  Hazelett   v.    Farthing,   94   Ky. 

7.  Note:  56  L.R.A.  86.  421,  22  S.  W.  646,  42  A.  8.  R.  365 

8.  See  supra,  par.  124.  and  note;  Kleimann  v.  Oiselmann,  114 

9.  Cofcr  V.  Scroggins,  98  Ala.  342,  Mo.  437,  21  S.  W.  796,  35  A.  S.  R. 
13  So.  115,  39  A.  S.  R.  54.  See  supra,  761  and  note;  In  re  Hatch,  62  Vt  300, 
par.  127.  18  Atl.  814,  22  A.  S.  R.  109. 

10.  Note :  56  L.R. A.  86.    See  also       IS.  Note :  56  L.R.A.  38  et  seq. 
infra,  par.  137. 
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fio  clearly  expressed  to  be  in  lieu  of  homestead  that  the  widow  may 
be  eompelled  to  choose  which  she  will  take,  and  by  electing  to  take 
the  former,  renounces  the  latter.^^  If  a  widow  accepts  the  provisions 
of  the  will  of  her  deceased  husband  disposing  of  his  homestead,  she 
cannot  claim  a  homestead  in  the  land,  and  in  such  a  case  it  has  been 
held  that  the  claim  of  their  children  to  a  homestead  is  also  barred.^^ 
But  it  seems  that  the  mere  failure  of  a  widow  to  exercise  an  election 
not  to  take  under  the  will  of  her  husband,  cannot  prejudice  the  rights 
of  his  infant  children  in  his  homestead.^^  On  the  death  of  her  hus- 
band, a  wife  may  elect  to  take  title  to  the  homestead  under  his  will, 
without  subjecting  it  to  the  payment  of  his  debts.^'  A  will  stating 
that  the  testator's  homestead  shall  be  reserved  for  those  of  his  children 
who  have  no  family,  or,  having  a  family,  are  destitute  of  a  home  and 
not  able  to  work,  that  all  his  other  landed  property  is  to  be  sold  and 
the  proceeds  divided  among  his  children;  and  that  whatever  other 
property  he  may  be  possessed  of  he  gives  to  his  wife  does  not  give  the 
wife  the  homestead,  but  it  vests  in  his  children.^^  It  has  been  held 
that  the  use  of  merely  formal  phrases  will  not  make  a  devise  of  a 
homestead  subject  to  the  payment  of  the  testator's  debts.  To  do  so, 
the  language  employed  must  be  unequivocal  and  imperative.^*  . 

137.  Right  of  Heirs  as  Such  in  Homestead. — Sometimes  the  devor 
lution  of  a  homestead  is  controlled  by  statutes  prescribing  a  diiferenjt 
rule  for  ancestral  estates  as  distinguished  from  new  acquisitions^*®  but 
under  the  ordinary  provisions  for  homestead  prevailing  in  most  of 
the  states,  the  usual  course  of  descent  and  distribution  is  nofe  ehanged 
by  the  fact  that  the  property  in  question  constitutes  a  homestead.^ 
Moreover,  as  thid  homestead  exemption  .is  in  derpgation  of  common 
right,  it  does  not,  in  the  absence  of  statute^,  descend  to  heirs  at  law.' 
Hence,  on  the  death  of  a  landholder,  having  a  homestead,  but  leav- 
ing neither  minor  child  nor  widow,  the  descent  of  the  homestead  is 
governed  by  the  same  rules  as  govern  in  the  descent  of  bis  other  landed 
estate,  that  is,  all  go  alike  to  the  devisee  or  heir^  subject  to  a  prime 
and  paramount  liability  for  the  debts  of  the  ancestor.*  However, 
in  some  states  it  is  provided  by  statute  that  the  exemption  of  the 
homestead  from  forced  sale  shall  accrue  to  the  heirs  of  the  head  .of 

14.  In  re  Hatch,  62  Vt.  300, 18  Atl.  75  Pac  558,  64  LJEl.A.  560. 

814,  22  A.  S.  R.  109.  20.  Hill  v.  Heard,  104  Ark.  23,  148 

16.  Hazelett   v.    Farthing,   94   Ky.  8.  W.  254,  Ann.  Cas.  1914C  403,  42 

421,  22  S.  W.  646,  42  A.  8.  E.  365  L.R.A.(N.S.)  446. 

and  note.  1.  Note:  56  L.R.A.  42. 

16.  Note :  56  L.R.A.  39.  2.  Beatty  v.  Wardell,  130  la.  651, 

17.  Cross  v.  Benson,  68  Kan.  495,  105  N.  W.  357,  114  A.  S.  R.  457,  4 
76  Pac.  658,  64  L.R.A.  560.  L.R.A.(N,S.)  544  and  note. 

18.  Carpenter  v.  Carpenter,  131  N.  Note:  56  L.R.A.  87. 

Y.  101,  29  N.  EL  1013,  27  A.  8.  R.  3.  Fellows  v.  Lewis,  65  Ala.  343,  39 
569.  Am.  Rep.  L 

19.  Cross  V.  Benson,  68  Kan.  495, 
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the  family,  and  in  such  a  case  the  exemption  from  liability  for  the 
indebtedness  of  the  head  of  the  family  passes  on  his  death  to  whom- 
soever the  title  of  the  homestead  passes.*  Moreover,  while  statutes 
of  descent  and  distribution  are  not  primarily  exemption  or  home- 
stead laws,  they  may  enlarge  the  right  to  an  exemption  of  real  estate 
from  appropriation  to  the  payment  of  debts,  although  they  cannot 
restrict  a  constitutional  guaranty  of  exemption  of  a  homestead  from 
forced  sale  under  process  of  law.*  Subject  merely  to  the  temporary 
right  of  possession  for  the  sole  purposes  of  administration,  a  homo- 
stead,  it  has  been  said,  descends  directly  to  the  heirs,  who  thereupon 
become  tenants  in  common,  and  fee  simple  owners  thereof,  subservient 
only  to  the  homestead  right,  so  far  as  that  right  extends.*  As  affect- 
ing the  rights  of  the  heirs,  however,  the  homestead  estate  may  be 
regarded  as  one  for  life  or  for  years,^  and  the  heirs  at  law  are  said  to 
take  a  reversionary  interest  only.®  A  widow's  possession  of  the  home- 
stead is,  in  its  inception,  friendly,  and  not  adverse  to  the  heirs  of 
the  husband  or  their  assigns,  and  will  be  regarded  as  so  continuing 
until  disclaimed  by  hostile  acts  or  declarations .•  Where  a  father  seised 
of  a  homestead  dies  leaving  two  minor  children  as  his  heirs,  they 
have  two  separate  and  distinct  estates  in  the  land, — an  estate  of  home- 
stead and  an  estate  of  inheritance, — their  right  to  the  possession  and 
enjoyment  of  which  does  not  exist  at  one  and  the  same  time,  neither 
of  the  estates  being  merged  in  the  other.  The  heirs,  in  such  case, 
have  two  rights  of  entry  upon  the  land,  one  when  they  become 
entitled  to  the  homestead,  and  the  other  when  the  younger  attains  his 
majority.  ^^ 

138.  Waste  as  AfFecting  Riglit  of  Heirs. — Since  oh  the  death  of  a 
man  in  possession  of  a  homestead,  his  widow  and  minor  children 
obtain  no  greater  right  by  the  homestead  law  than  the  use  ahd  enjoy- 
ment of  the  premises,  with  the  rents  and  profits  therefrom,  during 
her  lifetime  or  their  minority,*^  they  are  not  entitled  to  commit  waste, 
nor  to  injure  or  permit  injury  to  the  estate  of  the  reversioner.  Accord- 
ingly, it  has  been  held  that  on  the  death  of  a  man  in  po^ession  of 
a  homestead,  his  widow  and  minor  children  have  no  right,  as  incident 
to  the  homestead  estate,  to  open  on  the  land  new  mines  and  to  mine 

4.  Miller  v.  Fine^an,  26  Fla.  29,  7  8.  Kitterlin  v.  Milwaukee  Mechflnics' 

So.  140,  6  L.R.A.  813.  Mut  Ins.  Co.,  134  III.  647,  25  N.  B. 

6.  Cross  V.  Benson,  68  Kan.  495,  76  772, 10  L.R.A.  220. 

Pac.   568,   64  L.R.A.  560;    Towle  v.  Note :  56  L.R.A.  42. 

Towle,  81  Kan.  675,  107  Pac.  228,  27  See  also  supra,  par.  124. 

L.R.A.(N.S.)  550.  9.  Meddis  v.  Kenney,  176  Mo.  200, 

6.  Johnson  v.  Branch,  9  S.  D.  116,  75  S.  W.  633,  98  A.  S.  R.  496. 

68  N.  W.  173,  62  A.  S.  R.  857.  10.  Kessinger  v.   Wilson,   53   Ark. 

Note :  56  L.R.A.  46,  69.  400,  14  S.  W.  96,  22  A.  S.  R.  220. 

7.  Cherokee  Const.  Co.  v.  Harris,  92  11.  See  supra,  par.  124. 
Ark.  260,  122  S.  W.  485,  135  A.  S.  R. 

177. 
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and  sell  coal  therefrom,  or  to  lease  the  same  to  others  for  that  purpose, 
although  it  seems  that  if  there  are  mines  already  opened  on  the  land 
when  the  tenant  takes  the  estate,  it  is  not  waste  to  continue  to  work 
them.i« 

139.  Law  Governing  Rights  to  Homestead. — ^It  appears  to  be  a 
general  rule  that  the  rights  of  a  widow  and  children  to  a  homestead 
in  the  lands  of  the  deceased  husband  and  father  are  governed,  where 
the  rights  of  creditors  are  involved,  by  the  law  as  it  stood  at  the  time 
the  debts  were  incurred.^*  But  where  the  debt  was  incurred  after  the 
taking  effect  of  the  homestead  law  and  that  law  is  changed  from 
time  to  time,  the  rule  is  that  the  law  in  effect  at  the  time  of  the  death 
of  the  owner  will  govern  the  descent  of  the  homestead  and  the  rights 
acquired  therein.  It  has  been  held,  however,  that  under  provisions 
for  setting,  apart  to  a  widow  or  minor  children  a  homestead  in  lands 
of  a  deceased  debtor  not  exempted  to  him  in  his  lifetime,  it  is  to  be 
set  apart  pursuant  to  the  statute  in  force  at  the  time  wlien  the  order 
is  made,  and  that  the  interest  therein  which  the  widow  and 'a  surviving 
child  will  take  is  to  be  determined  by  that  statute. ^^ 

Divorce 

140.  Decree  Silent  as  to  Homestead. — The  view  appears  to  be  gen- 
erally entertained  that  where  the  decree  in  divorce  proceedings  is 
silent  on  the  question,  the  homestead  will,  on  the  dissolution  of  the 
marriage,  remain  in  the  possession  of  the  party  holding  the  legal 
title  thereto,  discharged  from  all  homestead  rights  or  claims  of  the 
other  pdrty.^*  So  as  a  rule  a  divorced  wife  ceases  to  have  any  right 
to  the  occupancy  of  the  homestead  property,  unless  such  right  is 
given  to  her  in  the  decree  of  divorce,  or  by  a  valid  contract  between 
her  and  the  husband,^*  and  where^  after  a  husband  and  wife  have 
resided  on  her  property  as  their  homestead  until  he  has  acquired  a 
homestead  right  therein,  an  absolute  divorce  is  obtained  by  her  against 
him,  his  homestead  right  in  such  property  is  thereby  term  inn  ted.^^ 
The  further  doctrine  is  announced  by  some  courts  that  a  decree  of 
divorce  which  destroys  the  family  relation  destroys  likewise  the  home- 

12.  Cherokee  Const.  Co.  v.  Harris,  20  Pac.  715,  12  A.  S.  R.  58.  3  L.R.A. 

92  Ark.  260, 122  S.  W.  485,  135  A.  S.  781;  Rosholt  v.  Mehus,  3  N.  D.  513,  57 

R.  177.    See  generally,  Waste;  and  N.   W.   783,   23   L.R.A.   239;    Golds- 

aee  infra,  par.  150,  as  to  injunction  to  borough  v.  Hewitt,  23  Okla.  06,  99 

prevent  waste  on  homestead.^  Pac.  907,  138  A.  S.  R.  795. 

18.  Gunn  v.  Barry,  15  Wall.  610,  21  Note:  23  L.R.A.  239  et  seq. 

U.  S.  (L.  ed.)  212;  Beaty  v.  Richard-  16.  Brady  v.  Kreuger,  8  S.  D.  464, 

•on,  66  S.  C.  173,  34  S.  E.  73,  46  66  N.  W.  1083,  69  A.  S.  R.  771. 

L.R.A.  517.  Note:  23  L.R.A.  239. 

Note :  56  L JI.A.  47.  17.  Kern  v.  Field,  68  Minn.  817,  71 

14.  Note :  56  L.R.A.  48.  N.  W.  393,  64  A.  S.  R.  479. 

15.  Burkett  v.  Borkett,  78  Cal.  310, 
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stead  right  based  thereon.^®  In  accordance  with  this  view  it  has 
been  held  that  a  divorced  husband,  who  by  the  decree  of  divorce,  is 
deprived  of  the  custody  of  his  minor  children  and  is  required  to  pay 
to  the  mother  a  stated  sum  for  the  support  and  education  of  such 
children,  which  allowance  is  made  a  lien  on  the  rea}  property  thereto- 
fore used  as  the  homestead,  is  thereafter  no  longer  the  head  of  a 
family,  and  hence  is  not  entitled  to  a  homestead  exemption.^*  So 
it  has  been  decided  that  a  divorced  husband  resisting  the  collection  of 
alimony  of  his  wife  cannot  claim  to  be  the  head  of  a  family  where 
his  adult  daughter  resides  with  him,  but  is  able  to  support  herself. *• 
As  a  rule,  however,  a  husband  liable  for  the  support  of  his  children 
does  not  lose  his  homestead  rights  in  his  land  by  reason  of  a  divorce ; 
and  this  is  true  even  where  the  custody  of  the  children  is  awarded  to 
the  mother.*  Moreover,  under  certain  circumstances  it  has  been  held 
that  a  divorce  obtained  by  a  wife  does  not  deprive  her  of  homestead 
rights  acquired  during  coverture  in  her  husband's  land,  when  she 
continues  to  reside  on  it  with  her  minor  children,  and  is  the  head  of 
the  family.  This  is  especially  true  where  the  husband  has  first 
abandoned  the  wife  before  she  secures  the  divorce,  and  he  has  not 
acquired  a  homestead  elsewhere.*  Likewise,  if  a  husband  abandons 
his  wife  and  removes  to  a  foreign  jurisdiction,  and  there  obtains  a 
divorce  on  constructive  notice  merely,  the  decree  is  not  conclusive 
against  his  wife  so  as  to  bar  a  homestead  or  other  property  right  or 
estate  acquired  by  her  prior  to  the  date  of  the  decree.^  There  is 
authority  also  to  the  effect  that  a  divorced  wife  is  not  precluded  from 
asserting  her  claim  to  community  property  occupied  as  a  homestead, 
and  sold  by  her  husband  without  her  consent,  although  the  decree  of 
divorce  did  not  dispose  of  the  community  property.* 

141.  Decree  Awarding  Homestead.*^Generally  a  court  in  rendering 
a  decree  of  divorce  may  make  an  equitable  distribution  of  the  prop- 
erty, end  may  assign  the  homestead  to  the  innocent  party,  either 
absolutely  or  for  a  limited  period,^  or  as  the  statutes  sometimes  read, 
it  may  set  aside  the  homestead  "to  either  party.*'*  This  power  a 
court  decreeing  t  divorce  frequently  employs  to  protect  the  wife  in 

18.  Rosholt  V.  Mebns,  3  N.  D.  613,  239;  4  L.R.A.(N.S.)  396  et  seq. 
67  N.  W.  783,  23  L.R.A.  239;  Holcomb       2.  Note:  70  A.  S.  R.  114. 

V.  Holcomb,  18  N.  D.  561,  120  N.  W.       8.  Lynn  v.  Sentel,  183  III.  382,  66 

647,  21  Ann.  Cas.  1145  and  note;  Bahn  N.  E.  838,  75  A.  S.  R.  110  and  note. 
V.  Starcke,  89  Tex.  203,  34  S.  W.  103,       4.  Not6:  23  L.R.A.  239. 
59  A.  S.  R.  40.  5.  Rosholt  v.  Mehus,  3  N.  D.  513,  67 

19.  Holcomb  v.  Holcomb,  18  N.  D.  N.  W.  783, 23  L  JI.A.  239 ;  Kirkwood  ▼. 
561 ,  120  N.  W.  547,  21  Ann.  Cas.  1145.  Domnau,  80  Tex.  645,  16  S.  W.  428| 

20.  Note:  4  L.R.A. (N.S.)  397.  26  A.  S.  R.  770. 

1.  Speer  v.  Sykes,  102  Tex.  451, 119       6.  Goldsborough  v.  Hewitt,  23  Okl*. 
S.  W.  86,  132  A.  S.  R.  896.  66,  99  Pac.  907,  138  A.  S.  R.  796. 

Notes:   13  L.R,A.  743;   23  L.R.A. 
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the  use  of  the  homestead  and  it  may  also  provide  for  its  protection 
and  use  by  the  minor  children  of  the  marriage.  Of  course,  where  a 
court  has  the  power  to  give  a  homestead  to  the  wife,  it  may  make  a 
decree  that  the  alimDny  awarded  shall  be  a  lien  on  the  homestead.' 
A  homestead  established  on  community  property  may  be  divided  by 
the  decree  of  divorce  the  same  as  other  common  property,*  and  a  decree 
dividing  such  a  homestead  severs  the  joint-tenancy  of  the  parties  in 
the  homestead  premises,  where  it  has  been  created  under  the  pro- 
visions of  the  homestead  act,  and  it  also  destroys  the  right  of  survivor- 
ship. But  under  a  code  provision  to  the  effect  that  if  the  homestead 
has  been  selected  from  the  community  property,  it  may  be  assigned 
to  the  innocent  party,  either  absolutely  or  for  a  limited  period,  the 
court  cannot  create  a  trust  in  assigning  it  but  must  assign  it  absolutely 
or  for  a  limited  period.*  Moreover,  on  the  principle  that  a  decree 
of  divorce  which  destroys  the  family  destroys  also  the  homestead 
right,^*  it  has  been  held  that  even  if  the  decree  purports  to  set  aside 
eertain  property  to  the  wife  as  a  homestead,  if  there  are  no  children 
of  the  marriage,  her  interest  is  subject  to  execution  for  subsequently 
contracted  debts.^^ 

Desertion 

142.  Abandonment  of  Husband. — A  husband  does  not  cease  to  be 
the  head  of  a  family,  in  the  eyes  of  the  law,  by  reason  of  his  wife's 
desertion.  Ab  such  head  he  retains  the  home,  to  which  she  may 
return,  while  the  marriage  relation  exists  and  although  he  has  no 
family  but  his  wife.^'  Even  though  the  deserted  ^lusband  may  be 
living  in  improper  relations  with  another  woman,  he  is  still  regarded 
as  the  head  of  the  family  within  the  meaning  of  the  homestead  law.^* 
Moreover,  it  appears  to  be  the  rule  that  the  desertion  of  a  husband 
by  a  wife,  and  the  living  apart  from  him  at  the  time  of  his  death, 
do  not  divest  her  of  a  homestead  exemption  in  his  estate^^^  and  it 
has  been  held  that  her  right  to  his  homestead  at  his  death  is  not  for- 
feited even  though  she  was  living  apart  from  him  in  adultery  in 
another  state.^*     Other  authorities,  however,  maintain  that  a  wife 

7.  Note:  23  L.R.A.  240.  Dec.  414;  70  A.  S.  R.  113;  4  L.R.A. 

8.  Kirkwood   v.   Domnau,  80   Tex.  (N.S.)  380;  12  Ann.  Cas.  718. 
645, 16  S.  W.  428,  26  A.  8.  R.  770.  13.  Note:  70  A.  S.  R.  108, 113. 

9.  Note:  23  L.R.A.  240.  14.  Coker  v.  Coker,  160  Ala.  269,  49 

10.  See  supra,  par.  140.  So.  684,  135  A.  S.  R.  99;  Barry  v. 

11.  Bahn  v.  Starcke,  89  Tex.  203,  34  Western  Assur.  Co.,  19  Mont.  571,  49 
S.  W.  103,  59  A.  S.  R.  40.  Pac.  148,  61  A.  S.  R.  530;  Atkinson- v. 

12.  Duffy  V.  Harris,  65  Ark.  251,  Atkinson,  40  N.  H.  249,  77  Am.  Dec. 
45  S.  W.  545,  67  A.  S.  R.  925,  40  712. 

IjJSLJl  750;  Gamer  v.  Freeman,  118  Notes:  61  Am.  Dec.  591;  4  L.R.A. 
La.  184,  42  So.  767, 118  A.  S.  R.  361.    (N.S.)  394. 

Nate«  •  61  Am.  Dec.  589 ;  96  Am.       15.  Duffy  v.  Harris,  65  Ark.  251,  45 

681 


§  143  HOMESTEAD  13  B.  G.  L. 

who  voluntarily  and  without  cause  abandons  her  husband,  and  lives 
apart  from  him  at  the  time  of  his  death  is  not  entitled  to  the  home- 
stead exemption  given  to  a  family.**  Irrespective  of  her  rights  on 
his  death  it  appears  that  where  a  wife  deserts  her,  husband,  so  long  as 
she  lives  apart  from  him,  she  is  not  entitled  to  any  benefit  in  a  home- 
stead set  oflF  in  lands  belonging  to  her,  and  that  in  such  case  the 
husband  is  entitled  to  the  full  right  to  cultivate  the  land  and  enjoy 
the  profits  thereof,  so  long  as  he  continues  to  live  upon  and  occupy 
it  as  a  homestead.*'  But  it  is  of  course  obvious  that  a  wife,  by  living 
apart  from  her  husband,  when  compelled  by  him  to  do  so,  does  not 
thereby  lose  her  homestead  rights  in  his  property.*® 

143.  Abandonment  of  Wife. — When  the  husband  deserts,  aban- 
dohs  or  separates  from  his  family,  he  is  then  no  longer  deemed  to  be 
its  head,  since  he  is  no  longer  acting  for  the  family,  but  for  himself, 
and  against  the  family.*^  Hence,  in  such  a  case  the  right  and  exemp* 
tion  of  the  homestead  continue  in  favor  of  the  wife  as  the  head  of 
the  family  if  she  remains  on  the  premises,  even  though  the  paramount 
title  and  ownership  of  the  land  continue  in  the  husband,^®  and  this 
has  been  held  to  be  true,  notwithstanding  the  fact  that  she  subse- 
quently obtains  a  judgment  of  divorce.*  Where  a  husband  deserts 
his  family,  it  matters  not  what  his  motives  were  for  leaving,  whether 
it  was  dissatisfaction  with  his  family  or  fear  of  criminal  prosecution. 
In  either  case  the  effect  is  the  same  on  his  family,  and  they  need  a 

S.  W.  545,  67  A.  S.  R.  925,  40  L.RtA.  wife  has  once  had  her  home  with  her 

750.     But   see    Prater    v.    Prater,    87  husband  in  his  dwelling,  he  cannot  de- 

Tenn.  78,  9  S.  W.  361,  10  A.  S.  R.  prive  her  of  that  vested  right  by  driv- 

623  and  note,  wherein  it  is  held  that  a  ing  her  out. 

woman  who,  without  cause,  voluntarily  19.  Montgonaery   v.   Dane,  81   Ark. 

and  permanently  deserts  her  husband  154,  98  S.  W.  715,  118  A.  S.  R.  37,  11 

and   home,   and   elopes    with    another  Ann.  Cas.  421;  Moore  v.  Dunning,  29 

man,  and   lives  with  him   in  another  111.  130,  81  Am.  Dee.  301  and  note, 

state   in   continuous  lewd   intercourse  20.  Montgomery   v»   Dane,  81   Ark. 

for  a  long  period  of  years,  and  until  154,  98  S.  W.  715,  118  A.  S.  R.  37,  11 

her  deserted  husband*s  death,  forfeits  Ann.  Cas.  421;  Jetton  Lumber  Co.  v. 

all  right,  as  a  widow,  which  she  may  Hall,  67  Fla.  61,  64  So.  440,  51  L.R.A. 

ever  have  had  to  homestead  in  lands  (N.S.)    1121;   Moore  v.   Dunning,  29 

owned  by  the  husband  at  his  death.  111.  130,  81  Am.  Dec.  301  and  note; 

16.  Note:  4  L.R.A.(N.S.)   394.        ^  Lynn  v.  Sentel,  183  Ilk  382,  55  N.  E. 

17.  Ehrck  v.  Ehrck,  106  la.  614,  76  838,  75  A.  S.  R.  110  and  note;  Blank- 
'  N.  W.  793,  68  A.  S.  R.  330  and  note,  enship  v.  Hall,  233  111.  116,  84  N.  E. 

18.  Blankenship  V.Hall,  233  III.  116,  192,  122  A.  S.  R.  149;  Freehling  v. 
84  N.  E.  192,  122  A.  S.  R.  149;  Rogers  Bresnahau,  61  Mich.  540,  28  N.  W. 
V.  Day,  115  Mich.  664,  74  N.  W.  190,  531,  1  A.  S.  R.  617  and  note, 

69 .A.  S.  R.  593.  Notes:  61  Am.  Dec.  591;  6  L.R.A. 

Notes:  96  Am.  Dec.  414;  11  Ann.  816,  820;  56  L.R.A.  80  e£  seq.;  11  Ann. 

Cas.  423.  Cas.  423. 

See  also  Stanton  v.  Hitchcock,  64  1.  Note:  4  L.R.A.(N.S.)   396.    See 

Mich.  316,  31  N.  W.  395,  8  A.  S.  R.  also  supra,  par.  140. 
821;  wherein  it  is  stated  that  where  a 
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homestead  as  much  in  the  one  case  as  in  the  other.*  Accordingly, 
it  has  been  held  that  a  wife  is  entitled  to  claim  a  homestead  for  her- 
self and  children  out  of  the  property  of  her  husband  after  he  has 
become  a  fugitive  from  justice,  if  she  and  her  children  continue  to 
remain  on  and  occupy  the  land.*  The  same  rule  applies  in  case  of 
a  constructive  desertion  by  the  husband.  The  wife  is  not  deprived 
of  her  rights  in  the  homestead  by  being  driven  therefrom  by  the 
cruelty  of  her  husband.* 

IX.  Admb;asurement,  Reassignment  and  Partition  of 

Homestead 

Admea^ureTnent  tmd  Reamgnment 

144.  In  General. — As  the  law  relating  to  homestead  property  is 
entirely  regulated  by  statute,  the  question  whether  a  reassignment  of 
such  property  can  be  had  upon  an  increase  or  decrease  in  the  value 
thereof,  depends  upon  the  statute  in  force  in  the  particular  jurisdic- 
tion. There  are  two  classes  of  homestead  rights  which  are  regulated 
in  this  respect — homestead  rights  of  the  surviving  head  of  a  family, 
or  minor  children,  and  the  homestead  exemption  of  a  judgment  debtor 
—each  class  being  re<iailated  by  separate  statutory  enactments.*  1?h6 
question  whether  a  homestead  will  be  reassigned  for  a  change  in 
vahie  can  only  ari^^e  under  statutes  limiting  homesteads  to  a  certain 
value  as  distinguished  from  those  which  limit  them  to  a  certain 
number  of  acres  or  quantity  of  land.*  Generally  speaking,  it  is  a.s;ainst 
the  policy,  and  object  of  the  homestead  law  that  this  fixed  right  of 
occupancy  shall  be  made  to  depend  on  the  fluctuations  of  the  real- 
estate  market;  and  in  considering  this  question  the  bad  effect  on  the 
homepteader  of  renderino;  his  habitation  unstable,  and  increasing  his 
anxiety  for  the  continued  shelter  of  his  family,  is  not  to  be  over- 
looked. And  so,  the  act  of  settino;  apart  the  homestead,  whether  by 
the  sheriff  or  by  commissioners  appointed  under  order  of  court,  is  a 
final  and  conclusive  act.  In  effect,  the  act  is  an  adjudication, — a 
judicial  procedure  in  rem, — so  long  as  it  remains. his  homestead;  it 
is  not  to  be  disturbed  except  for  fraud  or  mistake,  as  in  other  adjudica- 
tions.' It  is  a  rule,  therefore,  in  many  jurisdictions,  under  the  stat- 
utes in  force  therein,  that  where  lands  which  have  been  set  aside  to 
a  judgment  debtor  as  a  homestead,  subsequently  appreciate  in  value. 
no  reassignment  can  be  had,  and  that  the  property  is  not  subject  to 

• 

2.  Note:  70  A.  S.  R.  114.  6.  Note:  44  L.R.A.  400.  ■ 

8.  Hollis  T.  State,  59  Ark.  211,  27  7.  Gowdy  v.  Johnson,  104  Ky.  648, 

8.  W.  73,  43  A.  S.  R.  28.  47  S.  W.  624,  44  L.R.A.  400,  over- 

4.  Note:  31  Ann.  Cas.  424.  ruled  on  another  point  by  Yager  v. 

5.  Notes :  44  L.R.A.  400 ;  16  L.R. A.  Bank  of  Kentucky,  125  Ky.  177,  100 
(N.S.)  728;  16  Ann.. Cas.  119.  S.  W.  848. 
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the  debts  of  the  judgment  debtor.*  It  is  of  course  apparent  that  this 
rule  would  have  application  under  a  statute  providing  in  effect  that 
the  homestead  of  a  specified  value  which  is  set  apart  to  the  surviving 
husband  or  wife  and  minor  children  shall  be  their  "absolute"  prop- 
erty ;  real  estate  which  is  assigned  to  such  surviving  husband  or  wife 
and  minor  children  as  a  homestead  becomes  theirs  absolutely,  subject 
only  to  pre-existing  incumbrances.  Hence  it  is  that  such  homestead 
cannot  be  reassigned,  even  though  the  value  thereof  is  subsequently 
increased,  with  the  result  that  such  value  exceeds  the  amount  of  the 
exemption  specified  in  the  statute.^  However,  under  the  statutes  in 
force  in  many  other  jurisdictions  defining  the  amount  of  real  prop- 
erty which  shall  be  exempt  as  a  homestead  from  levy  and  sale  under 
execution,  it  is  held  that  the  fact  that  certain  property  has  once  been 
assigned  to  a  judgment  debtor  as  a  homestead,  does  not  prevent  a 
reassignment  in  the  event  that  the  property  subsequently  increases  in 
value  60  as  to  exceed  the  statutory  limit.  ^®  Under  this  rule  an  allot- 
ment  of  a  homestead,  and  a  sale  of  the  excess  of  the  owner's  lands  by  a 
commissioner,  may  be  ordered  by  a  court  of  equity  when  it  has  control 
of  the  lands  and  all  the  parties  interested  are  before  the  eourt,^^  and  it 
has  been  held  that  in  appraising  a  homestead  in  proceedings  under 
execution,  it  is  the  value  of  the  premises,  and  not  the  defendant's  estate 
therein,  which  must  be  considered.**  Ordinarily  a  homestead  must  be 
selected  and  admeasured  in  the  manner  prescribed  by  statute,  before  a 
judgment  lien  can  be  enforced  against  the  excess ;  but  where  such  ex- 
cess is  a  matter  of  quantity  rather  than  of  value,  and  the  judgment 
debtor,  before  any  execution  has  been  levied,  voluntarily  selects  the 
quantity  of  land  prescribed  by  the  statute,  or  thereabouts,  and  conveys 
the  remainder  to  a  third  person,  under  circumstances  indicating  an 
intention  to  give  the  grantee  a  preference  over  the  judgment  creditor, 
the  latter  may  recover  the  portion  so  conveyed  by  an  action  of  eject- 
ment against  the  grantee.  Under  such  circumstances,  the  selection  by 
the  judgment  debtor  may  be  held  equivalent  to  the  statutory  admeas- 

8.  Gowdy  V.  Johnson,  104  Ky.  648,  226,  22  Pac.  1145,  16  A.  S.  R.  108; 
47  S.  W.  624,  44  L.R.A.  400  and  note,  Riggfs  v.  Sterling,  60  Mich.  643,  27 
overruled  on  another  point  by  Yager  N.  W.  705,  1  A.  S.  R.  654;  Macke  v. 
V.  Bank  of  Kentucky,  126  Ky.  177, 100  Byrd,  131  Mo.  682,  33  S.  W.  448,  52 
S.  W.  848 ;  Chase  v.  Swayne,  88  Tex.  A.  S.  R.  649. 

218,  30  S.  W.  1049,  53  A.  S.  R.  742;  Notes:  19  L.RJi.  39;  16  Ann.  Cas. 

Commercial  Nat.  Bank  v.  Bedford,  34  119. 

Utah  24,  95  Pac.  518,  16  Ann.  Cas.  11.  In  re  Ligget,  117  Cal.  352,  49 

118, 16L.R.A.(N.S.)  728.  Pac.  211,  59  A.  S.  R.  190;  Lean  v. 

Note :  16  Ann.  Cas.  119.  Givens,  146  Cal.  739,  81  Pac.  128,  106 

9.  Commercial   Nat.   Bank   v.   Bed-  A.  S.  R.  79;  Benton  v.  Collins,  125  N. 
ford,  34  Utah  24,  95  Pac.  518, 16  Ann.  C.  83,  34  S.  E.  242,  47  L.R.A.  33. 
Cas.  118,  16  L.R.A.(N.S.)  728.  12.  Brown  v.  Starr,  79  Cal.  608,  21 

10.  Lubbock   V.    McMann,    82    Cal.   Pac.  973, 12  A.  S.  R.  180. 
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urement,  and  is  equally  binding  upon  the  debtor  and  his  grantee.** 
In  case  of  an  increase  of  valuation  because  of  the  addition  of  improve- 
ments, the  rule  is  that  a  homestead  will  not  be  disturbed  for  slight 
enchancement  of  its  value,  as  by  ordinary  repairs  or  slight  improve- 
ments, such  as  clearing  land  in  the  usual  course  of  husbandry  and  the 
like;  but  that  the  increase  must  be  substantial  and  extraordinary  to 
work  interference.**  It  has  been  held  that  where  the  value  of  lands 
which  have  once  been  acquired  as  a  homestead  is  less  than  that  allowed 
by  statute,  the  person  holding  the  same  may  add  to  his  homestead,  so 
long  as  the  value  thereof  does  not  exceed  the  statutory  limit.**  It 
can  hardly  be  denied  that,  if  such  estate  may  be  recarved  and  sliced 
up  from  year  to  year  as  it  increases  in  value,  then  by  the  same  token 
it  should  be  enlarged  from  year  to  year  by  adding  to  it  other  parcels 
of  the  general  estate  in  case  its  value  decreases.** 

145.  Reassignment  on  Death  of  Homesteader. — ^A  proceeding  in  a 
^ourt  of  cotnpetent  jurisdiction,  under  the  statute,  to  have  a  home- 
stead estate  appraised  and  set  out  to  a  widow  and  minor  children, 
is  in  the  nature  of  a  proceeding  in  rem.*'  Ordinarily  the  courts  will 
refuse  to  molest  a  homestead  in  a  decedent's  estate,  except  as  is  ex- 
pressly allowed  by  statute,  thus  extending  an  inviolable  use  to  the 
widow  and  minor  children.^*  The  law  is  well  settled  that,  if  a 
creditor  of  the  .deceased  debtor  claims  that  the  homestead  exceeds  in 
value  the  statutory  amount,  its  worth  at  the  time  of  the  decedent's 
death  will  govern ;  **  and  the  same  rule  should  govern  in  the  matter 
of  the  assignment  of  a  homestead  when  petitioned  for  by  the  widow 
of  an  intestate.'®  The  principle  is  established  in  many  jurisdictions 
that  a  homestead  in  a  decedent's  estate  vests  absolutely  upon  the 
death  of  such  decedent,  and  therefore  is  not  subject  to  revaluation  or 
reassignment  because  of  an  increase  or  decrease  in  value;  *  and  under 
statutes  providing  that  the  homestead  of  a  deceased  person,  not  exceed- 
ing in  value  a  certain  fixed  amount,  shall  be  set  apart  to  the  surviving 
head  of  the  family  or  to  the  minor  children  of  the  deceased,  it  is 
held  that  a  subsequent  increase  or  decrease  in  value  of  the  lands  thus 
set  apart  is  no  ground  for  a  reassignment  of  the  homestead.* 

13.  White  V.  Spencer,  217  Mo.  242.       Notes:  44  L.R.A.  402;  16  Ann.  Cas 
117  S.  W.  20,  129  A.  S.  R.  547,  16  121. 

Aan.  Cas.  598.    And  see  supra,  par.  20.  In  re  Jnrgens,  87  Neb.  571,  127 

73.  N.  W.  885,  138  A.  S.  R.  504. 

14.  Note:  44  L.R.A.  402.  1.  Commemal  Nat.  Bank  v.   Bed- 
16.  Note:  16  Ann.  Cas.  120.  ford,  34  Utah  24,  95  Pac.  518, 16  Ann. 

16.  Note:  16  L.R.A.(N.S.)  729.  Cas.  118,  16  L.R.A.(N.S.)  728. 

17.  Note:  16  L.R.A.(N.S.)  729.  Note:  16  L.R.A.(N.S.)  728. 

18.  Notes :  44  L Jt.A.  402 ;  16  L.R. A.       See  supra,  par.  124. 

(N.S.)  728.  2.  Notes:  44  L.R.A.  402;  16  Ann. 

19  In  re  Jurgens,  87  Neb.  571,  127  Cas.  120  et  seq. 
N.  W.  885, 139  A.  S.  R.  504. 
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Partition 

146.  In  General. — As  a  general  rule  there  is  no  occasion  for  segre- 
gation or  partition  or  delimitation  of  boundaries,  since  the  homestead 
attaches  to  all  of  the  estate  and  all  of  the  land,'  for  the  benefit  of  all 
the  members  of  the  family,  so  long  as  the  family,  or  any  member 
of  it,  continues  in  possession  or  in  the  right  of  possession  of  the 
homestead  property  under  the  right  as  originally  established.^  As 
a  consequence  the  right  of  partition  of  the  homestead  will  be  denied 
as  between  husband  and  wife,  so  long  as  that  relation  exists ;  •  or  as 
between  parents  and  minor  children,*  or  as  between  heirs  and  the 
surviving  member  or  members  of  the  family  continuing  in  tlie  use 
and  occupancy  of  the  homestead.'  So  far  as  the  rights  of  the  surviv- 
ing husband,  wife  or  minor  children  to  occupy  the  property  ns  a 
homestead  are  concerned,  it  is  not  material  in  which  party  the  legal 
title  is  vested,  and  hence,  if  there  are  heirs  of  the  party  holding  the 
legal  title,  they  will  not  be  entitled  to  a  pnrtition  of  the  property 
during  the  lifetime  of  the  sur\'iving  husband  or  wife  or  minor  chil- 
dren who  actually  possess  and  occupy  the  premises  as  a  homestond.® 
In  some  jurisdictions,  however,  the  homestead  is  subject  to  partition 
at  the  suit  of  the  heirs  at  law.*  Ordinarily,  as  between  the  widow 
and  minor  children,  the  widow  is  not  entitled  to  have  the  home^jtcad 
partitioned  during  their  minority.**  Neither  can  the  children  who 
have  attained  the  age  of  majority  claim  partition  of  the  homestead  as 
against  the  mother  and  minor  children  who  continue  to  occupy  it.** 
It  has  been  held,  however,  that  partition  mny  be  granted  when  there 
is  a  dissolution  of  the  family  through  the  death  of  its  last  surviving 
member;  **  the  arrival  at  age  of  children  or  other  dependents  when 
the  right  rests  in  the  circumstance  of  such  dependency ;  *•  or,  ^where, 

5.  Swan  V.  Walden,  156  Cal.  105,   Sweeney,  16  S.  D.  489,  94  N.  W.  394, 

103  Pac.  931,  134  A.  S.  R.  118,  20  102  A.  S.  R.  713  and  note. 

Ann.  Cas.  194;  Kirkwood  v.  Domnau,  Notes:    6    L.R.A.    817;    56   L.R.A. 

80  Tex.  645, 16  S.  W.  428,  26  A.  S.  R.  77  et  seq.;  4  L.R.A. (N.S.)  789,  797  et 

770.  seq.;  27  L.R.A.(N.S.)   650. 

Note:  6  Ann.  Cas.  954.  8.  Wells  v.  Sweeney,  16  S.  D.  489, 

4.  See  supra,  par.  6.  94  N.  W.  394,  102  A.  S.  R.  713. 

6.  Grace  v.   Grace,   96  Minn.  294,  9,  Notes:  4  L.R.A.(N.S.)    793;  27 

104  N.  W.  969,  113  A.  S.  R.  625,  6  L.RA.(N.S.)  550. 

Ann.   Cas.  952,  4  L.R.A(N.S.)    786       10.  Note:  27  L.R.A.(N.S.)  551. 
and  note.  H-  Hoffman   v.   Neuhaus,   30   Tex. 

Note:  56  L.R.A.  79.  633.  98  Am.  Dec.  492. 

6.  Notes:    4   L.RA.(N.S.)    787    et      Notes:    4    LR.A.(N.S.)     792;    27 
seq  L.RA.(N.S.)  551. 

7.  Funk  V.  Baker,  21  Okla.  402,  96       12,  Notes:  4  L.R.A.(N.S.)  797;  27 
Pac.  608,  129  A.  S.  R.  788;  Holmes  v.  L.R.A.(N.S.)  562. 

Holmes,  27  Okla.  140,  111  Pac.  220,       13.  Notes:  11  L.R.A.  618;  4  L.R.A. 
30     L.R.A.(N.S.)      920;     Wells     v.    (N.S.)  790. 
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as  in  case  of  the  remarriage  of  the  widow  as  sole  survivor  of  the 
family,  there  is  an  establishment  of  another  and  different  family 
relation  superseding  the  former  relation."  So  the  right  to  partition 
has  been  recognized  where  there  has  been  a  conveyance  or  abandon- 
ment of  the  homestead  by  the  husband  and  wife,**^  or  by  the  sur- 
vivor;** and,  according  to  the  rule  in  some  jurisdictions,  after  a 
divorce  or  legal  separation  has  been  granted.*^  Under  the  rule  that 
the  homestead  law  protects  possession  held  under  an  equitable  as  well 
as  legal  title, '^  when  a  parol  partition  of  lands  between  two  tenants 
in  common  is  had,  and  is  followed  by  a  several  possession  before  a 
judgment  lien  attaches,  each  can  claim  the  homestead  right,  even 
though  the  legal  title  to  one  half  of  his  allotment  be  in  in  the  other 
co-tenant,  as  each  holds  it  after  partition  as  trustee  for  the  other.** 
Since  the  children  of  an  intestate,  though  the  issue  of  a  former  mar- 
riage, are,  as  well  as  the  widow,  entitled  to  the  benefit  of  a  home- 
stead exemption  in  the  real  and  personal  property  of  the  decedent, 
it  has  been  held  that  if  the  children  are  adults,  a  homestead  in  the 
decedent's  land  may  be  set  off  to  the  widow  and  children,  and  be  at 
once  partitioned  among  them.*^  A  widow  entitled  to  the  homastead 
may  maintain  partition,  and  have  her  estate  assigned  to  her  in 
severalty,  whether  she  is  in  possession  or  not;  and  so  it  has  been 
held  that  the  proceeding;  by  petition  for  partition  is  the  appropriate 
remedy  for  a  widow  to  obtain  an  assignment  of  her  homestead  right, 
against  an  assignee  of  the  husband.* 

147.  Divorce  or  Separation  as  Affecting  Right  to  Partition. — It 
is  a  rule  in  some  jurisdictions  that  after  a  decree  of  divorce  which 
makes  no  mention  of  the  disposition  of  the  homestead,  the  husband 
and  wife  occupy  the  same  relation  to  each  other  as  if  they  had  never 
been  married;  and  that  they  are  then  tenants  in  common  with  the 
right  to  have  the  property  partitioned  at  the  suit  of  either,  and  pa|*- 
tition  under  such  circumstances  is  not  within  the  rule  which  forbids 
the  forced  sale  of  homesteads.*  In  such  case,  if  it  is  incapable  of  being 
equitably  partitioned  without  being  sold,  it  may  be  sold,  and  the  home- 
stead exemption  will  then  attach  to  the  wife's  half. of  the  money.*  In 
other  states,  however,  it  is  held  that  a  wife  who  has  separated  from  her 
husband  is  not  entitled  to  partition  the  premises  still  occupied  by 
him  as  a  homestead,  though  she  holds  an  undivided  interest  therein 

14.  Hild  V,  Hild,  129  la.  649,  106       20.  Ex  parte  Worley,  54  S.  C.  208, 

N.  W.  159,  113  A.  S.  R.  500.  32  S.  E.  307,  71  A.  S.  R.  783. 
Note:  56  L.RJ^.  78.  Note:  4  L.R.A.(N.S.)  797. 

16.  Note:  4L.R.A.(N.S.)  797  et  seq.       1.  Atkinson  v.  Atkinson,  40  N.  H. 

16.  Note:  4  L.R.A.(N.S.)  793,  797.  249,  77  Am.  Dec.  712. 

17.  And  see  infra,  par.  147.  2.  Notes:  4  L.R.A.(N.S.)  786,  800; 

18.  See  supra,  par.  32.  *  6  Ann.  Cas.  954. 

19.  Tomlin  v.  Hilyard,  43  111.  300,       3.  Kirkwood   v.   Domnau,   80   Tex. 
92  Am.  Dec.  118  and  note.  645, 16  S.  W.  428,  26  A.  S.  R.  770. 
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by  virtue  of  a  conveyance  executed  by  him  through  a  third  person 
in  settlement  of  divorce  proceedings  brought  by  her  on  a  prior 
occasion.^  Where  the  community  homestead  is'  partitioned  in  a 
decree  of  divorce,  it  has  been  held  that  the  homestead  character 
attached  to  the  premises  is  lost,  and  that  the  land  is  then  subject  to 
execution.* 

X.  Probate  Hokbsteads 

148.  In  General. — ^The  homestead  laws  of  some  of  the  states  pro- 
vide for  the  selection  and  setting  apart  of  a  homestead  out  of  the 
property  of  a  deceased  person  for  the  benefit  of  the  surviving  husband 
or  wife  or  children  where  no  homestead  had  been  selected  or  desig- 
nated during  the  lifetime  of  such  person.  Such  homesteads  are 
frequently  spoken  of  as  probate  homesteads,  because  on  the  death  of 
the  head  of  a  family,  the  statutes  generally  make  it  the  duty  of  the 
probate  court  to  set  apart  the  homestead.*  In  such  a  case  the  setting 
apart  of  such  a  homestead  is  a  part  of  the  probate  proceeding  as  much 
as  is  a  family  allowance,  and  the  manifest  object  of  statutes  providing 
therefor  is  to  make  provision  for  the  support  and  maintenance  of 
the  family,  these  demjmds  of  the  family  being  deemed  superior  to 
those  of  heirs  or  creditors.'  The  manner  in  which  a  probate  home- 
stead is  to  be  set  off  to  a  surviving  husband  or  wife  and  children  of 
a  deceased  person  is  generally  prescribed  by  statute,  the  rule  being  that 
in  order  to  acquire  any  rights  under  such  provisions,  the  prescribed 
methods  must  be  substantially  complied  with.^  The  rights  of  chil- 
dren in  a  homestead  of  their  parents,  do  not,  however,  depend  on  the 
action  of  the  probate  court  if  the  property  was  a  homestead  in  fact  at 
the  time  of  the  death  of  the  father.*  As  in  the  case  of  homesteads 
generally  a  probate  homestead  is  for  the  benefit  of  minor  children, 
if  there  are  any,  as  well  as  for  the  surviving  husband  or  wife;  and 
the  homestead  right  continues  in  favor  of  any  one  of  the  family  for 
whom  it  was  created  as  long  as  he  or  she  asserts  it  and  remains  in 
a  position  to  assert  it,  that  is,  so  long  as  he  or  she  sees  fit  to  continue 
the  homestead  as  a  family  home.  The  surviving  husband  or  wife 
may  occupy  it  as  such  after  the  children  have  attained  majority,  but 
when  the  children  arrive  at  majority  their  interest  in  the  homestead 
as  a  homestead  ceases,  for  they  no  longer  constitute  a  part  of  the 
family,  and  whatever  property  rights  they  thereafter  have  in  the 
land  covered  by  the  homestead  are  in  the  nature  of  those  of  remainder- 

4.  Grace  v.  Grace,  96  Minn.  294, 104  7.  Eeyes  v.  Gyms,  100  Cal.  322,  34 

N.  W.  969,  113  A.  S.  R.  625,  6  Ann.  Pae.  722,  38  A.  S.  R.  296;  Moore  v. 

Gas.  962  and  note,  4  L.R.A.(N.S.)  786  Hoffman,  125  Cal.  90,  57  Pac  769,  73 

and  note.  A.  S.  R.  27.  - 

6.  Note:  4  L.RA.(N.S.)  786.  8.  Note:  56  L.R.A.  61. 

6.  Note :  56  L.R.A.  49.  9.  Note :  56  Lit  A.  49  et  seq. 
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men  or  reversioners.^^  A  statute  providing  for  the  setting  apart  of 
a  homestead  for  the  ''benefit  of  the  widow  and  minor  children  and 
unmarried  daughters  remaining  with  the  family  of  the  deceased/' 
is,  however,  for  the  benefit  of  legitimate  children  only,  and  cannot 
be  invoked  by  an  illegitimate  widowed  daughter  remaining  with  the 
family.**  Nor  can  the  right  under  a  statute  to  have  the  homestead 
property  of  an  estate  of  a  decedent  set  apart  to  his  "widow,"  be  sus- 
tained unless  she  is  in  fact  the  widow.  Accordingly,  it  has  been  held 
that  a  probate  homestead  cannot  be  set  apart  to  a  wife  who  has  inno- 
cently contracted  a  second  marriage  while  such  second  marriage  re- 
mains unannuUed.*'  A  homestead  selected  by  the  court,  and  set 
apart  to  the  surviving  wife  in  proceedings  to  administer  upon  her 
husband's  estate,  is  exempt  from  execution  under  any  judgment  for 
a  debt  existing  against  her  in  his  lifetime,  though  the  statute  does 
not  in  express  terms  declare  such  exemption,  if  there  is  a  general 
provision  in  the  code  respecting  homesteads  and  their  selection,  to 
the  effect  that  a  homestead  is  exempt  from  execution  or  forced  sale ; 
and  such  a  homestead  may  be  set  apart  to  the  widow,  even  though 
the  estate  be  insolvent,  and  the  property  so  set  apart  constitutes  the 
entire  estate  of  the  decedent.*'  But  a  probate  homestead  cannot  be 
set  aside  when  there  exists  at  the  death  of  the  decedent  a  homestead 
duly  dedicated;  and  this  rule  has  been  held  applicable  though  such 
homestead  has  been  sold  by  the  survivor  before  the  application  for 
the  probate  of  the  homestead  is  made.*^ 

149.  Property  Affected;  Effect  of  Order. — ^The  rule  is  that  property 
suitable  for  residence  purposes  at  the  time  of  its  selection  by  the  court 
and  of  such  a  character  that  it  could  have  been  selected  during  the 
life  of  the  husband,  may  be  selected  and  set  apart  by  the  court  after 
his  death  as  a  homestead  for  his  widow ;  *^  or,  as  it  is  sometimes  stated 
negatively,  a  probate  homestead  cannot  be  set  apart  out  of  property 
which  could  not  have  been  dedicated  as  a  homestead  immediately 
preceding  the  death  of  decedent.**  It  has  been  held  that  if  the 
selection  of  property  to  be  used  as  a  homestead  be  from  the  separate 
estate  of  the  decedent,  the  court  can  set  it  aside  for  a  limited  period 
only,  to  be  designated  in  the  order,  and  the  title  vests  in  the  heirs 
subject  to  such  order.  The  property  so  selected  is  thereby  excluded 
from  the  testamentary  power  of  the  husband,  and  it  descends  to  his 

10.  Moore  ▼.  Hoffman,  125  Cal.  90,  14.  Ackerman's  Estate,  80  CaL  208, ' 
67  Pac.  769,  73  A-   S.  R.  27.    See  22  Pac.  141, 13  A.  S.  R.  116. 
generally,  supra,  par.  121  et  seq.  16.  In  re  Levy,  141   CaL   646,  75 

11.  Hayworth  v.  Williams,  102  Tex.  Pac.  301,  99  A.  S,  R.  92. 

308, 116  S.  W.  43, 132  A.  S.  R.  879.  16.  Noah's  Estate,  73  Cal.  590,  15 

12.  In  re  Harrington,  140  Cal.  244,  Pac.  290,  2  A.  S.  R.  834;  Ackerman's 
73  Pac.  1000,  98  A.  S.  R.  51.  Estate,  80  Cal.  208,  22  Pac.  141, 13  A. 

18.  Keyes  v.  Cyrus,  100  Cal.  322,  34   S.  R.  116. 
Pac.  722,  38  A.  S.  R.  296. 
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heirs,  regardless  of  any  devise  he  may  have  made.*'  Where  a  wife 
occupies  as  a  home  the  homestead  set  apart  by  order  of  the  probate 
court  for  the  use  of  herself  and  the  family  of  her  deceased  husband, 
it  is  not  liable  to  partition  at  the  suit  of  the  assignee  of  some  of  the 
adult  heirs.*®  So,  in  general,  the  homestead  of  a  decedent  set  aside 
to  the  surviving  spouse  does  not  pass  into  the  hands  of  the  admin- 
istrator, nor  is  it  subject  to  distribution  so  long  as  the  homestead 
character  is  preserved  and  it  is  occupied  and  used  by  the  family  of 
the  decedent  as  a  home.**  Where  no  homestead  has  been  selected 
during  the  lifetime  of  the  husband  or  wife,  and  there  is  no  property 
out  of  which  the  survivor  may  select  a  homestead,  the  court  cannot 
order  a  sum  of  money  paid  to  such  survivor  in  lieu  of  a  homestead; 
but,  where  a  homestead  selected  during  the  lifetime  of  a  husband  or 
wife  is  inventoried  at  more  than  the  limit  fixed  by  statute,  and  a 
homestead  to  that  amount  cannot  be  carved  out  of  it,  the  court  may 
order  the  sale  of  the  homestead  as  selected,  and  pay  to  the  survivor 
that  amount  of  the  proceeds.*®  Under  certain  statutes  there  is  no 
limitation  of  value  in  the  case  of  a  probate  homestead,  but  the  court 
may  set  aside  such  property  regardless  of  value  as,  in  view  of  the 
value  and  condition  of  the  estate  may  seem  just  and  proper.  Thus, 
where  the  only  premises  suitable  for  a  homestead  are  indivisible  and 
no  homestead  can  be  given  to  the  family  unless  the  whole  of  such 
premises  is  given,  the  fact  that  they  are  valued  at  seven  thousand 
five  hundred  dollars,  and  constitute  nearly  one  half  of  the  estate, 
has  been  held  not  to  impair  the  homestead  right  in  the  absence  of  a 
statutory  limitation  as  to  its  value.*  It  has  been  held  that  the  statu- 
tory homestead  and  allowances  set  apart  by  the  court  to  the  family, 
of  a  decedent  pending  administration  of  his  estate  are  not  within  the 
provisions  of  a  statute  providing  for  a  succession  tax  on  property 
which  shall  pass  by  will  or  by  the  intestate  laws  of  the  state,  and  it 
is  immaterial  that  had  the  property  not  been  so  set  apart  it  would 
have  passed  to  the  widow  under  the  will.*  In  a  proceeding  to  set. 
apart  a  homestead  to  the  widow  of  a'  decedent,  the  question  as  to 
whether  the  land  set  apart  to  her  is  or  is  not  community  property 
is  held  to  be  necessarily  put  in  issue,  and  is  concluded  by  the  judg- 
ment.* Moreover  an  order  of  a  probate  court,  setting  apart  a  home- 
stead to  the  use  of  the  wife  and  family  of  the  deceased  husband,  in 

17.  Walkerly's  Estate,  108  Cal.  627,  Pac.  290,  2  A.  S.  R.  834. 

41  Pac.  772,  49  A.  S.  R.  97.  1.  In  re  Levy,  141  Cal.  646,  75  Pae. 

18.  Funk  V.  Baker,  21  Okla.  402,  96  301,  99  A.  S.  R.  92. 

Pac.  608,  129  A.  S.  R.  788.  2.  In  re  Kenedy,  157  Cal.  517,  108 

19.  Miller  v.  Davis,  69  Ark.  1,  64  Pac.   280,  29   L.R.A.{N.S.)    428  and 
S.  W.  97,  68  S.  W.  23,  86  A.  S.  R.   note. 

167;  Funk  v.  Baker,  21  Okla.  402,  96       3.  Wakerly's  Estate,  108  Cal.  627, 
Pac.  608,  129  A.  S.  R.  788.  41  Pac.  772,  49  A.  S.  R.  97. 

20.  Noah's  Estate,  73  Cal.  590,  15 
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the  absence  of  facts  showing  a  want  of  jurisdiction  in  the  court  to 
make  such  order,  is  not  open  to  collateral  attack.^ 

XI.  Remedies  and  Procedure  Relating  to  Homestead  Rights 

150,  Remedies  in  General. — ^The  general  principles  governing  rem- 
edies and  pleading  in  relation  to  rights  in  homesteads  in  common 
with  other  rights  in  real  property  are  treated  elsewhere  in  this  work; 
and  so  matters  here  considered  are  rather  in  the  nature  of  specific 
applications  of  general  principles,  as  related  to  homesteads.^  In 
equity,  the  remedy  of  injunction  is  often  invoked  in  behalf  of  the 
homestead  right;*  as,  for  example,  in  actions  to  prevent  waste  on 
the  homestead,^  or  otherwise  to  protect  it  against  illegal  invasion,^ 
or  to  enjoin  a  threatened  interference  with  the  homestead  right  as  a 
cloud  on  the  title.^  It  has  been  held  that  the  homestead  rights  of 
a  mortgagor  are  subject  to  the  ordinary  legal  and  equitable  rights 
of  the  mortgagee  in  respect  to  the  mortgaged  premises  which  may  be 
enforced  by  the  appropriate  remedies.**  While,  under  some  circum- 
stances, a  receiver  may  be  appointed  in  an  action' to  foreclose  a  mort- 
gage, though  the  property  is  a  homestead,  yet  under  a  statute  which 
declares  that  the  homestead  right  is  subject  to  be  disturbed  only 
through  some  voluntary  act  of  the  parties  who  might  be  entitled 
to  it,  and  then  alone  by  execution  or  forced  sale,  a  mortgagor  cannot 
be  deprived  of  the  enjoyment  of  his  homestead  right  by  the  appoint- 
ment of  a  receiver.**  Reformation  may  be  had  of  a  mortgage  of  a 
homestead  or  of  a  conveyance  designed  to  pass  the  homestead  where, 
by  mistake,  either  fails  correctly  to  describe  the  lands  intended  to 
be  subject  thereto,  provided  the  instrument  is  executed  and  acknowl- 
edged by  both  huslmnd  and  wife  in  conformity  to  the  statute  govern- 
ing such  eases.**    So  it  has  been  held  that  if  a  mortgage  of  a  home- 

4.  Funk  V.  Baker,  21  Okla.  402,  96  Field,  68  Minn.  317,  71  N.  W.  393,  64 

Pac.  608,  129  A.  S.  R.  788.  A.  S.  R.  479. 

6.  See  generally,  Pleading.  9-  See  supra,  par.  79. 

6.  Hayes  v.  Southeni  Home  Build-  l^-  Chadron  Loan,  etc.,  Ass'n  v. 
ing,  etc.,  Ass'n,  124  Ala.  663,  26  So.  f  ™*f **'  ^  o  ^^n^o  ^^^'  '^®  ^*  ^'  ^^ 
527,  82  A.  S.  R.  216;  Speyrer  v.  Mil-  ^^L^V?"?^!  r  gnfl 

ler,  108  La.  204,  32  So.  524,  61  L.R.A.       fL^^^\  ^^.^'\  ^'  ^^^\        .    , 

nal     o-  •».-«.    IT  -kf  u    AOK    e\-7       11'  Cnadron    Loan,    etc.,    Assn    v. 

781;  Ring  V    Burt,  17  Mich.  465   97   ^^^^  ^g  ^^^^  ^gg  ^3  ^^  '^  ^^ 

^JS\F^u'  no^Ao^xf  w^^'^^o'^^nY^"'^^^  ^'  S.  R.  108  and  note. 

132  Mich.  93,  92  N.  W.  778,  102  A.  S.  12.  Gardner  v.  Moore,  75  Ala.  394, 

R.  386;  Koen  v.  Bnll,  75  Miss.  870,  51   ^m.    R^p.   454.    Witherinffton    v. 

23  So.  481,  65  A.  S.  R.  633.    And  see  Mason,  86  Ala.  345,  5  So.  679,  11  A.  S. 

generally,  Injunctions.  R.  41 ;  Parker  v.  Parker,  88  Ala.  362, 

7.  Jones  v.  Britton,  102  N.  C.  166,  6  So.  740,  16  A.  S.  R.  52. 
9  S.  E.  554,  4  L.R.A.  178.  Note :  77  A.  S.  R.  804. 

8.  Pritehett  v.  Davis,  101  Ga.  236,  And  see  generally,  supra,  par.  102  et 
28  S.  £.  666,  65  A.  S.  R.  298;  Kern  ▼.  eeq. 
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stead  duly  executed  by  husband  and  wife  contains  an  erroneoUB  eall 
in  the  description'  of  the  premises  which  are  fully  capable  of  identifi- 
cation, the  mortgage  is  not  void,  but  may  be  corrected  in  equity  like 
any  other  conveyance,  and  the  mortgage  lien  cannot  be  postponed 
to  an  attachment  or  execution  levy  made  upon  the  same  title.^*  But 
a  mortgage  cannot  be  reformed  so  as  to  include  the  homestead,  though 
intended  to  be  embraced  therein,  if  the  statute  has  not  been  com- 
plied with  requiring  the  signature  and  acknowledgment  of  the  wife 
to  the  instrument.**  If  a  mortgagor  and  mortgagee  of  a  homestead 
mortgaged  for  money  with  which  to  pay  off  a  prior  mortgage  labor 
under  a  mutual  mistake  in  supposing  that  the  homestead  belongs 
to  the  mortgagor  in  fee,  under  her  husband's  will,  to  the  exclusion 
of  her  minor  children,  equity  will  not  grant  relief  by  subrogating 
such  mortgagee  to  the  rights  of  the  prior  mortgagee.** 

151.  Parties. — Generally  speaking,  the  head  of  a  family  is  the 
proper  party  to  sue  for  the  recovery  of  a  homestead,  in  the  absence 
of  any  good  reason  to  the  contrary,**  but  it  has  also  been  held  that 
the  beneficiaries  have  such  an  interest  in  the  use  and  enjoyment  of 
the  property  as  will  entitle  them  to  protect  it  against  an  illegal  inva- 
sion.*^ It  is  a  rule  in  many  jurisdictions,  that  the  wife  should  be 
made  a  party  to  any  proceedings  involving  the  homestead,**  and, 
according  to  some  authorities  while  the  wife  is  not  a  necessary  party 
to  proceedings  relating  to  the  homestead,  she  will  not,  however,  when 
not  made  a  party,  be  estopped  by  a  decree  foreclosing  a  mortgage 
thereof  executed  by  the  husband  alone,  nor  will  she  be  ousted  from 
the  possession  by  a  sale  made  under  such  a  decree.** 

152.  Pleadings  and  Defenses. — ^An  allegation  that  property  claimed 
as  a  homestead  was  used  as  the  home  of  the  debtors  is  unnecessary^ 
where  by  the  pleadings  it  appears  that  it  was  an  admitted  and  con- 
ceded fact  that  the  property  was  a  homestead.  If  it  was  a  homestead, 
it  must  have  been  used  as  a  home  to  give  it  that  character.^*  And 
where  the  plaintiff  claiming  a  homestead  interest  and  seeking  to  re- 
deem, alleges  in  his  bill  that  the  premises  were  a  part  of  his  homestead 
farm,  though  separated  from  his  dwelling  by  lands  of  another,  and 

13.  Note:  77  A.  S.  R.  805.  point  by  Oee  ▼•  Moore,  14  Cal.  472; 

14.  O'Malley    v.    Ruddy,    79    Wis.  Gassell  v.  Rosa,  33  111.  244,  85  Am. 
147,  48  N.  W.  116,  24  A.  S.  R.  702.      Dec.  270  and  note;  Eyst^r  v.  Hathe- 

Note :  77  A.  S.  R.  805.  way,  60  111.  521,  99  Am.  Dec  537 :  Tad- 

15.  Kleimann    v.    Oeiselmann,    114  lock  v.  Eceles,  20  Tex.  782,  73  Am. 
Mo.  437,  21  S.  W.  796,  35  A.  S.  R.  Dec.  213. 

761.  19.  Larson  ▼.  Reynolds,  13  la.  579, 

16.  Note:  56  L.R.A.  34.  81  Am.  Dec.  444;  Bumap  v.  Cook,  16 

17.  Pritehett  v.  Davis,  101  Ga.  236,  la.  149,  85  Am.  Dec.  507.    And  see 
28  S.  E.  666,  65  A.  S.  R.  298.  supra,  par.  102  et  seq. 

18.  Revalk  v.  Kraemer,  8  Cal.  66,  68  20.  Dickson  v.  Chom,  6  la.  19,  71 
Am.  Dec.  304,  overruled  on  another  Am.  Dec.  382. 
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tbat  he  acquired  an  estate  of  homestead  in  the  premises  under  the 
statute,  the  pleading  is  good.*  If  a  bill  in  chancery  prays  that  a 
deed  to  a  homestead  and  farm  property  be  set  aside,  or  if  such  relief 
cannot  be  granted  that  the  court  construe  the  deed  and  determine 
whether  any  title  or  estate  passed  thereby,  the  court  may,  on  setting 
aside  the  deed  as  to  the  homestead,  declare  it  valid  as  to  the  farm 
property,  although  no  cross  bill  is  filed.^  An  exemption  of  homestead 
can  be  interposed  in  defense  of  any  action  seeking  to  deprive  hus- 
band and  wife  of  their  homestead  right,*  and  it  is  generally  held 
that  when  a  person  not  under  disability  is  sued,  and  the  homestead 
is  involved,  the  right  thereto  will  be  affected  by  any  neglect  to  assert 
it,  precisely  the  same  as  any  other  right*  A  husband  cannot,  how- 
ever, by  failing  to  make  defense  for  himself  and  wife  in  a  fore- 
closure proceeding,  give  to  a  mortgage  in  which  the  wife  has  not 
released  her  homestead  right,  the  same  practical  effect  that  it  would 
have,  had  she  released.  A  decree  in  such  proceedings  does  not  impair 
the  homef^ead  right,  but  as  it  is  an  apparent  cloud  upon  it,  the  decree, 
and  all  proceedings  under  it,  should  be  set  aside.*  While  it  is  the 
well  established  general  rule  that  a  defense  of  homestead  must  be 
specially  pleaded,*  it  has  been  held  that  it  is  not  necessary  that 
the  homestead  exemption  ehould  be  set  up  by  plea  or  special  claim, 
when  facts  are  stated  which  clearly  show  that  it  exists.'  On  the 
principle  that  repugnant  defenses  are  not  permitted,  a  defendant  in 
an  action  who  has  obtained  a  substantial  advantage  by  taking  and 
successfully  maintaining  the  position  that  the  land  in  controversy 
is  a  homestead,  is  thereby  estopped  from  claiming  on  the  same  evi- 
dence, and  in  the  same  action,  that  it  is  not  a  homestead.*  While 
it  is  the  general  rule  that  a  wife  cannot  mcuntain  a  suit  in  her  indi- 

1.  Davis    V.    Wetherell,    13    Allen   83  Am.  Dec.  215. 

(Mass.)  60,  90  Am.  Dec.  177.  6.  Qoodwin  v.  Colorado  Mortgage, 

2.  Shields  v.  Bosh,  189  Ul.  534»  59  etc.,  Co.  of  Loudon,  110  U.  8.  1,  3  S. 
N.  E.  062,  82  A.  S.  B.  474.  Ct.  473,  28  U.  S.  (L.  ed.)  47  (holding 

3.  Pardee  v.  Lindley,  31  111.  174,  83  that  an  answer  setting  up  the  home- 
Am.  Dee.  219  (holding  also  that  the  stead  exemption,  which  does  not  show 
value  of  the  premises  is  immaterial  a  eomplianee  with  the  statiit6|  as  to 
idien  the  homestead  right  is  set  up  in  recording  a  homestead,  is  fatally  de- 
defense  to  ejectment) ;  Graham  v.  Cul-  fective) ;  Johnson  v.  Bartron,  23  N.  D. 
ver,  3  Wyo.  639,  29  Pac.  270,  30  Pac.  629, 137  N.  W.  1092,  44  L.R.A.(N.S.) 
957,  31  A.  S.  R.  106.  557. 

4.  Wright  V.  Dunning,  46  111.  271,  7.  Hamby  v.  Lane,  107  Tcnn.  698, 
92  Am.  Dec.  267;  Dodd  v.  Scott,  81  64  S.  W.  1067,  89  A.  S.  R.  967. 

la.  319,  46  N.  W.  1067,  25  A.  S.  R.       8.  Hodges  v.  Winston,  95  Ala.  514, 

492, 10  L.R.A.  360;  Baxter  v.  Dear,  24  11  So.  200,  36  A.  S.  R.  241.    General- 

Tex.  17,  76  Am.  Dec.  89;  Graham  v.  ly  as  to  estoppel  to  take  a  position 

Culver,  3  Wyo.  639,  29  Pac.  270,  30  inconsistent  with  one  previously  as- 

Pac.  957,  31  A.  S.  R.  105.    And  see  sumed  in  the  course  of  the  same  action 

infra,  par.  154.  or  proceeding,  see  Estoppil,  voL  10, 

5.  Hoskins  v.  Litchfield,  31  Dl.  137,  p.  698  et  seq. 
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vidual  name  to  recover  the  homestead,*  this  rule  is  very  properly 
subject  to  many  modifications  according  to  the  circumstances  of  the 
particular  case  and  as  affected  by  the  specific  rights  of  the  wife  under 
the  statute.  For  example,  it  has  been  held,  that  a  wife  may  main- 
tain an  action  against  a  sheriff  to  compel  him  to  exhaust  Uie  hus- 
band's personal  property  before  proceeding  to  sell  the  homestead; 
or  that  she  may  interpose  a  claim  in  her  own  name  when  the  home- 
stead is  in  danger  of  being  sold  away  from  her;  or,  in  a  case  where 
the  husband  has  abandoned  his  wife,  leaving  her  in  possession  of 
the  homestead,  but  failmg  to  provide  her  any  support,  if  she  be  wrong- 
fully ousted  from  the  possession,  she  is  entitled  to  a  standing  in  court 
to  maintain  a  suit  in  her  own  name,  for  the  assertion  of  her  riQ:ht 
in  respect  to  the  homestead,  even  during  the  life-time  of  the  husband.^* 
While  the  children  of  a  debtor,  do  not,  ordinarily,  have  such  an 
interest  in  the  homestead  of  their  father  as  will  enable  them  to  vin- 
dicate it  as  a  right  of  property  by  suit  after  the  death  of  their  mother 
and  before  the  death  of  the  father,"  it  has  been  held  that  a  wife 
can  maintain  an  action  to  recover  for  herself  and  minor  children 
property  which  had  been  set  apart  to  her  husband  as  a  homestead, 
where  he  was  still  living  at  the  time  of  the  commencement  of  the 
action  and  at  the  time  of  the  trial.^'  Ai^d  under  certain  statutes  it 
is  the  rule  that  the  minor  children  are  proper,  if  not  necessary,  par- 
ties to  a  bill  in  equity  for  the  recovery  and  assignment  of  the  home- 
stead.*' 

153.  Evidence  and  Burden  of  Proof. — ^Tn  many  jurisdictions  occu- 
.pancy  itself  is  evidence  of  election  as  homestead,  by  the  owner  of  the 
parcel  occupied,  and  a  notice  to  all  of  its  homestead  character,  and 
of  his  selection,  and  the  extent  thereof,  to  enable  him  to  enjoy  the 
fullest  protection  of  the  law,  where  the  land  claimed  as  a  homestead 
is  within  the  quantity  limited  by  the  constitution,  and  is  occupied  by 
the  owner.**  But  the  price  obtained  for  a  homestead  on  execution 
sale  is  not  conclusive  as  to  its  value  in  ejectment  for  the  poflsession 
of  the  property  under  the  sale.**  It  is  obvious,  where  the  law  requires 
the  recording  of  a  declaration  of  homestead,  that  the  original  home- 
stead papers  are  primary  evidence  of  the  setting  apart  and  valuation 
of  the  homestead,  and  that  the  record  of  such  papers  is  only  second- 
ary evidence.**    A  homestead,  when  acquired,  will  be  presumed  to 

9.  Poole  V.  Gerrard,  6  Cak  71,  65   Am.  Dec.  208. 

Am.   Dec.  481,  overruled  on  another       14.  Riggs  v.  Sterling,  60  Mich.  643, 

point  by  Qee  v.  Moore,  14  Cal.  472;  27  N.  W.  705,  1  A.  S.  R.  554.    See 

Guiod  V.  Guiod,  14  Cal.  506,  76  Am;  supra,  par.  53  et  seq. 
Dec.  440.  16.  Riggs  v.  Sterling,  60  Mich.  643, 

10.  Note :  76  Am.  Dec.  442.  27  N.  W.  705,  1  A.  S.  B.  554. 

11.  See  supra,  par.  133.  16.  Pritchett  v.  Davis,  101  Ga.  236^ 

12.  Note:  56  L.R.A.  34.  28  S.  E.  666,  65  A.  S.  R.  298. 

13.  Miles  v.  Miles,  46  N.  H.  261,  88 
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continue  until  the  contrary  appears,  the  burden  of  proof  in  this 
respect  being  upon  the  general  creditor ;  *^  but  it  has  been  held  that 
proof  that  the  property  ceased  to  be  a  homestead  is  sufficient  where 
it  appears  that  there  was  an  abandonment  with  the  intention  never 
to  return,  and  this  proof  remained  uncontradicted.*®  When  a  judg- 
ment is  obtained  against  a  debtor  while  in  the  occupancy  of  a  home- 
stead, proof  of  intent  to  abandon  the  homestead  should  be  clearer 
and  more  satisfactory  than  when  the  lien  relied  on  was  obtained 
after  the  homestead  had  ceased  to  be  actually  occupied  as  such.**  It 
has  been  held  that  evidence  of  a  conversation  between  a  purchaser 
and  his  vendor  that  the  former  stated  that  he  intended  to  occupy 
the  house  when  purchased  as  his  home  is  not  admissible  to  establish 
a  homestead  therein  as  against  a  loan  association  advancing  the  pur: 
chase  price  and  taking  a  mortgage  therefor,  when  such  statement  was 
not  made  in  the  presence  or  hearing  of  any  agent  or  officer  of  such 
association.*® 

154.  Adjudication  of  Homestead  Claim  as  Res  Judicata. — As  a 
general  rule,  a  person  having  been  made  a  party  to  a  suit  in  a  court 
having  competent  jurisdiction,  ^d  laboring  under  no  disability,  is 
bound  by  the  determination  of  his  rights,  if  fairly  before  the  tribunal.* 
Accordingly  where  a  claim  of  homestead  exemption  has  been  adju- 
dicated adversely  to  the  defendant  in  an  action  to  foreclose  a  mort- 
gage upon  the  premises,  it  cannot  be  again  interposed  as  a  defense 
to  an  action  for  the  possession  brought  by  the  purchaser  under  the 
foreclosure  judgment.  This  adjudication,  until  reversed  or  annulled 
by  some  direct  proceeding  for  that  purpose,  is,  whenever  brought 
collaterally  in  question,  conclusive  of  the  matters  therein  adjudicated.^ 
Since  it  is  a  rule  that  if  a  judgment  debtor  makes  a  transfer  pf  real 
property,  which  his  creditor  seeks  to  have  set  aside  as  fraudulent, 
add  to  have  the  property  subjected  to  the  satisfaction  of  his  judg- 
ment by  a  sale  on  execution,  a  claim  of  homestead  would  be  a  com^ 
plete  defense  to  the  action,  it  follows,  that  if  the  debtor  permits 
judgment  to  be  rendered,  subjecting  his  entire  interest  in  the  land 
to  the  satisfaction  of  the  judgment,  without  asserting  his  rip:ht  to 
a  homestead,  the  judgment  is  final,  and  conclusive  of  the  rights  of 
the  parties  to  the  litigation,  apd  he  cannot  assert  such  claim  in  any 

17.  Boot  v.  Brewster,  75  la.  631,  36  McKay,  217  lU.  551,  75  N.  E.  569, 108 
N.  W.  649,  9  A.  S.  R.  515;  Seibert  A.  S.  R.  263. 

▼.  McAnally,  223  Mo.  505,  122  S.  W.  1.  Cosnahan   v.   Johnston,  108   Ga. 

1004,  135  A.  S.  R.  522.  236,  33  S.  E.  847,  75  A.  S.  R.  36; 

18.  Morris  v.  Balkam,  75  Tex,  HI,  Wright  v.  Dunning,  46  111.  271,  92  Am. 
12  S.  W.  970,  16  A.  S.  R.  874.  And  Dec.  257;  Davis  v.  Jenkins,  93  Ky. 
see  supra,  par.  108, 114.  353,  20  S.  W.  283,  40  A.  S.  R.  197. 

19.  Boot  ▼.  Brewster,  75  la.  631,  36  See  generally,  Judgments. 

N.  W.  649,  9  A.  S.  R.  515.  2.  Larson  v.  Reynolds,  13  la.  579,  81 

20.  Home   Building,   etc.,   Ass'n   v.   Am.  Dec.  444;  Lee  ▼.  Kingsbury,  13 
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subsequent  proceeding.^  And  if  a  suit  in  chancery  is  brought  against 
a  husband  and  wife,  to  recover  the  homestead,  and  judgment  is  ren- 
dered in  favor  of  the  plaintiffs  for  the  relief  sought,  such  judgment- 
is  conclusive  against  every  claim  of  right  to  possession  existing  in 
favor  of  defendants,  and  precludes  the  wife  from  subsequently  assert- 
ing any  title  or  right  of  possession  on  the  ground  that  the  property 
was,  before  the  commencement  of  the  former  action,  and  still  is,  a 
homestead,  and  that  the  title  of  the  plaintifiPs  is  based  upon  a  sale 
of  the  property  under  execution  against  her  husband  when  it  was 
exempt  from  such  sale.*  A  claim  of  homestead  exemption  having 
been  adjudged  against  the  father,  his  children  are  bound  thereby.' 
On  the  question  as  to  the  effect  of  the  judgment  as  to  the  rights  of 
the  husband  acquired  by  virtue  of  the  right  of  his  wife,  the  authori- 
ties are  not  uniform,  the  variance  being  due  primarily  to  the  difference 
in  the  provisions  of  the  statute  on  the  subject.  And  so  while  authority 
exists  to  the  effect  that  as  to  the  rights  in  the  husband  so  derived,  the 
judgment  is  res  judicata,  the  theory  being  that  whatever  right  the 
husband  had  because  of  the  wife's  homestead  right  was  available  as 
a  defense  to  the  foreclosure  suit,*---other  authority  is  to  the  effect 
that  a  decree  of  foreclosure  of  mortgage  of  a  homestead  concludes 
the  right  of  neither  the  husband  nor  the  wife,  when  the  husband 
appears  alone  in  the  suit  and  defends;  for,  it  is  said,  to  conclude 
the  rights  of  either,  both  must  be  parties.''  According  to  some  authori- 
ties a  judgment  of  foreclosure  against  a  surviving  wife  sued  solely 
as  executrix  of  her  deceased  husband  does  not  affect  her  individual 
rights  in  the  mortgaged  premises  as  a  homestead,  notwithstanding 
she  sets  up  in  her  answer  the  fact  of  her  declaration  of  homestead 
on  the  property .• 

Tex.  68,  62  Am.  Dec.  546;  Tadloek  ▼.       6.  Dodd  ▼.  Soott,  81  la.  ^9,  46  M. 
Ecdes,  20  Tex.  782,  73  Am.  Dec.  213.  W.  1057,  25  A.  S.  R.  492,  10  L.R.A. 

3.  Traders  Nat.  Bank  v.  Schorr,  20  360. 

Wash.  1,  54  Pac.  543,  72  A.  S.  R.       7.  Revalk  v.  Kraemer,  8  Cal.  66,  68 
17.  Am.  Dec.  304,  overraled  on  another 

4.  Ghraham  ▼.  Culver,  3  Wyo.  639,  point  by  Gee  v.  Moore,  14  GaL  472. 

29  Pac.  270,  30  Pac.  957,  31  A.  S.  R.  8.  Stockton  Building,  etc.,  Aas'n  ▼. 

105.  Chalmers,  75  Cal.  332,  17  Pac  229,  7 

5.  Tadloek  t.  Eccles,  20  Tex.  782,  73  A.  8.  R.  173  and  note.  ' 
Am.  Deo.  213. 
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I.  Punishability  of  Persons  Taking  Lifx 

Generally 

1.  Place  of  Homicide  in  Jurisprudence. — High  in  dignity  and 
importance  in  the  catalogue  of  all  crimes  are  the  several  offenses 
recognized  as  predicable  of  the  taking  of  human  life.  These  offenses 
constitute  the  subject  matter  of  the  present  writing.  Homicide  ip 
its  criminal  aspects,  only,  is  herein  considered;  dl  legal  consequences 
of  death  in  their  effect  on  civil  rights  are  to  be  fotind  under  the  usual 
topical  headings  throughout,  the  work.*^     Elsewhere,  also,  may  be 

1.  See  Carribbs,  yoL'5,  p;  1;  Cckb-   other  titles  suggesting^  the  particular 
TiailBs,  v6l.  6,  p.  234;  Dbad  Bopt,  vol.   matter  under  investigation. 
8.  p.  683;  DSA^CH,  vol.  8,  p.  700;  and       As  to  the  right  of  action  that  one 
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found  a  more  extended  discussion  of  many  of  tlue  principles  which 
may  be  invoked  in  prosecutions  for  homicide.  Such  general  doc- 
trines are  more  appropriately  considered  in  conjunction  with  all  of 
the  cases  bearing  thereon,  and  hence  commonly  are  made  the  sub- 
jects of  separate  treatment.*  It  needs  but  littie  reflection  to  discover 
the  importance  of  the  law  of  homicide  in  any  sj^stem  of  jurisprudence. 
No  right  of  the  individual  can  be  dearer  or  as  dear  to  him  as  life 
itself.  And  so  the  first  consideration  of  any  social  organization  must 
be  to  secure  its  members  from  such  perils  as  may  threaten  life.  Mili- 
tary organization  exists  largely  in  order  to  secure  the  lives  of  the 
citizens  of  the  state  against  aggressions  from  without  its  territorial 
boundaries,  while  security  of  life  from  assailants  within  the  nation 
is  achieved  by  trained  bodies  of  police.  So  important  a  subject  may 
be  expected  to  have  been  considered  by  jurists,  statesmen  and  philos- 
ophers since  the  beginning  of  time ;  and  such  is  the  case.  The  authori- 
ties are  innumerable,  and  great  diversity  of  opinion  has  existed  in 
respect  of  many  of  the  legal  questions  propounded  by  them  for  solu- 
tion. Numerous  changes  of  view  have  been  recorded,  and  our  con- 
cepts at  the  present  time  seem  to  be  undergoing  further  radical 
changes — notably  in  respect  of  the  punishment  visited  upon  the  slayer. 
For  those  who  are  interested  in  the  classic  writings  of  the  common 
law  may  be  mentioned  the  works  of  Hale,  Hawkins,  East,  Plowden, 
Blackstone,  Russell  and  Wharton. 

2.  Public  Officers. — ^To  the  rules  against  the  taking  of  human  life 
there  are  obvious  exceptions  in  the  case  of  public  officers  while  acting 
in  the  discharge  of  their  official  duties.  Of  course  no  penal  or  crim- 
inal responsibility  is  incurred  by  a  sheriff,  warden  or  other  official 
in  carrying  out  a  sentence  of.death.^  Again,  an  officer  charged  with 
preserving  peace  and  good  order,  and  maintaining  the  supremacy  of 
the  law,  and  executing  its  mandates,  must,  of  necessity,  act  on  the 
aggressive  in  many  instances,  and  is  not  confined,  in  the  use  of 
physical  force,  to  that  which  may  be  lawfully  used  by  a  private  person 
in  his  relations  with  others ;  he  is  clothed  with  authority  to  exert 
such  force  as  may  be  necessary  to  the  proper  performance  of  the 
functions  of  his  office,  though  death  be  the  result.*  But  the  law 
specially  protects  an  officer  only  while  actually  engaged  in  perloim- 

may  have  for  a  death  resulting  from  a  vol.  2,  p.  403 ;  Bail  and  Rboooni- 
sale  of  intoxicating  liquor,  see  Intoxi-  zance,  vol.  3,  p.  1 ;  Coitspiract,  vol. 
OATTNO  Liquors.  5,  p.  1059;  Coroneks,  vol.  6,  p.  1164; 

2.  The  usual  topic  headings  will  Corpus  Delicti,  vol.  7,  p.  773; 
suggest  these,  but  in  particular  may  Criminal  Law,  vol.  8,  p.  50;  Evi- 
be  mentioned  the  following:  Access-  dence,  vol.  10,  p.  847 ;[  Extradition, 
ORiBS  and  Other  Participants  in  vol.  11,  p.  709;  Indigthents  and  1n- 
Crime,  vol.  1,  p.  130;  Acoomplicbs,  formations;  Prisons  and  Prisoners. 
vol.  1,  p.  155;  Admissions  and  Dbg-  8.  See  in^,  par.  110. 
T.ARATIONS  (Dying  Declarations),  vol.  4.  State  v.  Dierberger^  96  Mo.  666, 
1,  p.  462;  Arguments  ov  CouNSGi,  10  S.  W.  168,  9  A.  S.  B.  380;  State  v. 
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ing  official  duty ;  when  engaged  in  a  mere  personal  encounter,  he  has 
no  greater  rights  than  any  other  citizen.  It  is,  therefore,  error,  on 
a  trial  for  assault  with  intent  to  kill,  to  admit  evidence  that  the  person 
assaulted  at  the  time  held  the  office  of  town  marshal,  when  there  is  no 
testimony  that  he  was  then  acting  in  his  official  capacity  as  a  peace 
officer  in  attempting  to  arrest  the  defendant.*  It  is  felonious  on 
the  part  of  a  jailer,  or  any  person  employed  under  him,  to  cause 
a  person's  death  by  putting  him  against  his  will  in  an  unwholesome 
and  dangerous  room,  and  keeping  him  there.* 

3.  Soldiers  and  Sailors. — ^Persons  in  the  military  and  naval  estab- 
lishments of  a  nation,  when  acting  in  the  line  of  their  duty,  are  of 
course,  governed  by  very  different  rules  from  those  governing  citizens 
generally.'  And  this  is  as  true  with  respect  to  the  crimes  predicable 
of  homicide  as  in  any  other  respect.  So  far  as  a  killing  of  one  of 
the  enemy's  forces  is  concerned  it  not  only  is  no  offense  but  actually 
in  the  line  of  duty  of  an  officer,  soldier  or  sailor.*  The  private  soldier 
not  only  has  the  protection  of  this  rule,  but  may  also  rely  on  the 
fact  that  he  wad  acting  pursuant  to  the  orders  of  a  superior  officer; 
for,  as  a  rule,  a  soldier  is  bound  to  obey  all  such  lawful  orders,  and 
all  he  may  do  in  obeying  such  lawful  orders  constitutes  no  offense 
as  to  him.*  But  an  order  illegal  in  itself,  and  not  justified  by  the 
rules  and  usages  of  war,  or  in  its  substance  being  clearly  illegal,  so 
that  a  man  of  ordinary  sense  and  understanding  would  know  as  soon 
as  he  heard  the  order  read  or  given  that  it  was  illegal,  will  afford 
no  protection  for  a  homicide  provided  the  act  with  which  he  may 
be  charged  has  all  the  ingredients  in  it  which  may  be  necessary  to 
constitute  the  same  a  crime  in  law.^*  A  soldier  in  a  time  of  peace 
is  as  much  bound  as  a  citizen  to  respect  the  laws  of  the  state,  and 
is  justified  in  disobeying  improper  and  illegal  orders.^^ 

4.  Infants. — ^The  criminal  responsibility  of  infants  very  obviously 
is  dependent  on  their  age  and  discretion.^*  Ultimately  the  question 
must  be  one  of  fact,  though  the  law  has  indulged  certain  inferences 
in  the  absence  of  evidence  bearing  on  the  point.  Between  the  ages 
of  seven  and  fourteen  years,  an  infant  is  prima  facie  incapable  of 

Clayton,  100  Mo.  516,  13  S.  W.  819,  9.  Com.  ▼.  Sfaortall,  206  Pa.  St.  165, 

18  A.  8.  R.  565.  55  Atl.  952,  98  A.  S.  R.  759,  65  L.RA. 

Note:  67  L.R.A.  297.  193;  Riggs  v.  State,  3  Cold.  (Tenn.) 

See  infra,  par.  131  et  seq.,  176  et  85,  91  Am.  Dee.  272. 

860.  Note :  67  L.R. A  295. 

See  also  Abrbst,  vol.  2,  p.  471  et  See  MniXTARY. 

aeq.  10.  Riggs  v.  State,  3  Cold.  (Tenn.) 

5.  State  ▼.  Clayton,  100  Mo.  516, 13  85,  91  Am.  Dec.  272.    As  to  responsi- 
8.  W.  819,  18  A.  S.  R.  565.  bility  for  acts  of  others,  see  infra,  par. 

6.  Note:  67  L.R.A.  295.    And  see  29. 

Prisons  and  Prisoners.  11.  Note:  67  L.RA.  294. 

7.  See  Military.  12.  See  Ikfakts.    See  also  Crimi- 
,     8.  Note :  67  L.R.A.  295.                      nal  Law,  voL  8,  p.  65. 
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committing  a  crime  amounting  to  felonious  homicide  but  the  pre- 
sumption may  be  rebutted  by  clear  proof  of  sufficient  knowledge  and 
capacity.  This  presumption  of  incapacity  decreases  with  the  increase 
of  years,  and  may,  of  course,  be  overcome  by  any  sort  of  competent 
evidence.  And,  on  the  other  hand,  the  presumption  may  be  assisted 
and  strengthened  by  proof  of  intellectual  capacity.^*  When  the  corpus 
delicti  is  otherwise  shown,  a  conviction  of  felonious  homicide  may  be 
had  against  a  defendant  under  fourteen  years  of  age  on  his  confes- 
sions alone,  if  clearly  established,  and  if  it  is  fully  shown  that  the 
accused  is  doli  capax.^* 

5.  Married  Women. — Even  under  the  rule  of  the  early  common 
law  a  married  woman  was  held  criminally  responsible  for  crimes 
committed  by  her  in  the  absence  of  her  husband.  The  husband  being 
present,  however,  it  was  considered  that  she  acted  under  his  coercive 
inSuence  and  hence,  the  mental  element  being  absent,  could  not  be 
guilty  of  any  offense.  To  the  rule  that  the  wife  will  be  presumed 
to  have  acted  under  the  influence  of  the  husband,  the  earlier  authori- 
ties admitted  no  exception,  but  many  of  the  cases  as  well  as  text 
writers  maintained  that  exceptions  to  the  rule  ought  to  be  recognized 
in  the  case  of  certain  offenses.  This  subject  is  treated  in  full  in 
another  part  of  this  work.** 

6.  Convicts. — ^One  who  has  been  convicted  of  crime  and  is  under- 
going sentence  on  that  account  is  no  less  punishable  for  the  commis- 
sion of  a  homicide  than  is  any  other  person.  His  guilt  will  be  deter- 
mined by  the  same  rules,  applied  neither  more  rigorously  nor  more 
leniently  than  one  who  enjoys  his  liberty.  Accordingly,  if  a  convict 
in  endeavoring  to  escape  from  his  place  of  confinement  kills  a  guard- 
ian of  the  jail,  or  any  other  person,  he  may  be  tried  and  convicted 
of  felonious  homicide.**  The  fact  that  the  slayer  is  incarcerated 
under  a  sentence  of  life  imprisonment  does  not  prevent  him  being 
tried  and  executed  for  a  murderous  homicide.*' 

7.  Corporations. — The  text  writers  and  courts  are  generally  agreed 
that  a  corporation  cannot,  in  general,  be  indicted  for  ordinary  crimes 
and  misdemeanors  that  involve  a  criminal  or  immoral  intent,  such 
as  are  often  grouped  in  books  of  the  common  law  under  the  threefold 

13.  Martin  v.  State,  90  Ala.  602,  8       Notes:   41   LJt.A.(N.S.)    1097;   14 
So.  858,  24  A.  S.  R.  844.  Ann.  Gas.  487. 

Note :  36  L.R.A.  200,  208.  See  generally,  Prisons  and  Prison- 

14.  Martin  v.  State,  90  Ala.  602,  8  ers. 

So.  858,  24  A.  S.  R.  844.    See  infra,       17.  People  v.  Majors,  65  Cal.  138, 

par.  40  et  seq.  3  Pac.  697,  52  Am.  Rep.  295 ;  Huffaker 

16.  See  Husband  and  Wtpb,  post,  v.  Com.,  124  Ky.  115,  98  S.  W.  331, 

par.  274  et  seq.    See  also  Criminal  14  Ann.  Cas.  487  and  note;  Singleton 

Law,  vol.  8,  p.  65.  .  v.  State,  71  Miss.  782,  16  So.  295,  42 

16.  Westbrook    v.    State,    133    Ga.  A.  S.  R.  488. 
678,66  S.  E.  788, 18  Ann.  Cas.  295,  26       Note:  41  L.R.A.(N.S.)  1097. 
L.K.A.(N.S.)  591. 
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designation  of  treason,  felony,  or  breach  of  peace.  Of  necessity,  a 
corporation  could  not  be  indicted  for  a  form  of  homicide  the  only 
punishment  for  which  is  death  or  imprisonment,  as  a  corporation 
cannot  be  subjected  to  such  penalties;  but,  as  to  the  lesser  degrees, 
at  least  those  not  involving  actual  intent,  for  which  the  penalty  pre- 
scribed is  a  fine  or  both  fine  and  imprisonment,  it  would  seem  that, 
in  view  of  the  niouern  tendency  of  the  courts,  a  conviction  would  be 
possible,  provided  the  statute  defining  the  crime  was  sufficiently  broad 
to  permit  the  inclusion  of  artificial  persons.  Outside  of  the  question 
as  to  whether  the  statutes  of  the  various  states  are  sufficiently  broad 
to  comprehend  artificial  persons,  and  the  possibility  of  imposing  pun- 
ishment thereunder,  the  question  is  principally  one  of  intent;  and 
in  those  forms  of  culpable  homicide  where  intent  is  essential,  the 
authorities  are,  as  yet,  seemingly  far  from  holding  that  the  necessary 
intent  can  be  imputed  to  the  artificial  being.*^  It  has  been  insisted 
that  inasmuch  as  involuntary  manslaughter  is  but  a  misdemeanor,  the 
conmiission  of  which  do6s  not  require  an  intent,  it  is  an  offense  for 
which  a  corporation  may  be  indicted,  and,  if  convicted,  punished  by 
a  fine,  although  it  cannot  be  imprisoned  in  jail,  where  imprisonment 
is  a  part  of  or  all  the  punishment  inflicted  by  the  verdict  of  the  jury. 
This  reasoning  has  been  rejected,  however,  on  the  ground  that  invol- 
untary manslaughter  is  homicide,  and  homicide  is  the  killing  of  one 
human  being  by  another  human  being.**  On  the  same  ground  it 
has  been  held  that  a  corporation  cannot  be  convicted  of  homicide 
under  a  statute  defining  that  crime  as  the  killing  of  one  human  being 
by  the  act,  procurement,  or  omission  of  another.*^  Nor  does  it  make 
any  difference  that  the  statutes  declare  that  the  word  "person"  may 
extend  and  be  applied  to  bodies  politic  and  corporate,  societies,  com- 
munities, and  the  public  generally,  as  well  as  individuals,  partner- 
ships, persons  and  joint  stock  companies.  In  a  case  of  homicide,  it 
is  said,  though  it  be  involuntary  manslaughter,  it  would  be  giving 
the  word  "person"  a  tortured  meaning  to  say  that  it  includes  a  corpo- 
ration. The  word  person  may  include  in  its  meaning  a  corporation, 
but  it  does  not  in  all  cases  necesnarily  do  so.  Besides,  as  in  homicide 
of  whatever  degree,  there  must  be  a  killing  by  one  person  of  another 
person,  the  word  "another"  can  only  mean  another  member  of  the 
eame  class  as  the  slayer,  and  a  corporation^  though  a  "person"  in 
law,  is  but  an  artificial  person,  and,  therefore,  not  of  the  class  to 
which  the  person  slain  belongs.^    In  a  few  instances  a  remedy  han 

18.  See  COBPORATIONS^  vol.  7,  p.  769  195  N.  Y.  102,  88  N.  E.  22,  133  A. 
et  seq.  S.  R.  770, 16  Ann.  Cas.  837,  21  L.R.A. 

19.  Com.  V.  Illinois  Cent.  E.   Co.,   (N.S.)  998. 

152  Ky.  320,  153  S.  W.  45f/,  Ann.  1.  Com.  v.  Illinois  Cent.  R.  Co.,  152 
Cas.  1915B  617,  45  L.R.A.(N.S.)  344.   Ky.  320,  153  S.  \V.  459,  Ann.  Cas. 

20.  People  v.  Rochester  B.,  etc.,  Co.,  1915B  617,  45  L.R.A.(N.S.)  344. 
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been  given  by  statutes  permitting  indictment  against  corporations 
for  negligently  inflicting  injuries  which  result  in  death,  but,  as  these 
statutes  are  designed  merely  to  furnish  a  civil  remedy  in  favor  of 
the  estate  of  the  deceased,  although  in  the  form  of  a  criminal  action, 
they  have  no  bearing  on  the  subject  in  hand.* 

8.  Persons  Acting  under  Fear,  Duress,  Compulsion. — ^The  authori- 
ties seem  to  be  conclusive  that  at  common  law  no  person  can  excuse 
himself  for  the  commission  of  a  homicide  on  the  score  that  he  acted 
under  fear,  coercion,  compulsion  or  duress.*  The  command  of  a 
superior  to  an  inferior— of  a  parent  to  a  child,  of  a  master  to  a  serv- 
ant, of  a  principal  to  an  agent — will  in  no  case  justify  the  inferior 
in  taking  the  life  of  an  innocent  person.*  And  the  fact  that  the 
command  of  another  to  commit  the  homicide  was  enforced  by  threats 
of  death  does  not  relieve  the  accused  from  criminal  liability.*  Black- 
stone  says  (4  Bl.  Com.  30) :  ''In  time  of  war  or  rebellion,  a  man  may 
be  justified  in  doing  many  treasonable  acts,  by  compulsion  of  the 
enemy  or  rebels,  which  would  admit  of  no^excuse  in  time  of  peace. 
This,  however,  seems  only,  or  at  least  principally,  to  hold  as  to  posi- 
tive crimes,  so  created  by  the  laws  of  society,  and  which,  therefore, 
society  may  excuse;  but  not  as  to  natural  offenses  so  declared  by  the 
law  of  God,  wherein  human  magistrates  are  only  the  executioners 
of  divine  punishment.  And  therefore,  though  a  man  be  violently 
assaulted  and  hath  no  other  possible  means  of  escaping  death  but 
by  killing  an  innocent  person,  this  fear  and  force  shall  not  acquit 
him  of  murder;  for  he  ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent.  But  in  such  a  case  he  is  permitted  to 
kill  the  assailant;  for  there  the  law  of  nature  and  self-defense,  its 
primary  canon,  have  made  him  his  own  protector."  It  has  been 
declared  by  statute  that  ''a  person  forced  by  threats  or  actual  violence 
to  do  an  act  is  not  liable  to  punishment  for  the  same,"  and  further 
that  the  act  must  be  done  when  the  person  threatening  is  "actually 
present."  This  enactment,  it  seems,  abrogates  the  common  law  rule 
iibove  set  forth.* 

Insane  Persona 

9.  Generally. — That  insanity  is  a  complete  defense  to  a  prosecu- 
tion for  crime  is  admitted  by  every  rational  system  of  jurisprudence; 

2.  State  ▼.  Qraod  Trank  R.  Co.  of  125.  See  also  Springfield  v.  State,  96 
Canada,  58  Me.  176,  4  Am.  Rep.  258;  Ala.  81,  11  So.  250,  38  A.  S.  R.  85 
Com.  V.  Boston,  etc.,  R.  R.,  129  Mass.  In  regard  to  married  women,  as  actiAg 
500,  37  Am.  Rep.  382.  under  coercion,  see  supra,  par.  5. 

Notes:    3   L.R.A.    646;    21   L.RJL.  4.  Arp  v.  State,  97  Ala.  5,  12  S<k 

<N.S.)  998;  Ann.  Cas.  1915B  622.  301,  38  A.  S.  R.  137,  19  L.R.A.  367. 

See  Death,  vol.  8,  p.  877.  6.  Note :  3  Ann.  Cas.  1028. 

3.  See   Cbihinal   liAW,   vol.   8,   p.  6.  Note:  3  Ann.  Cas.  103b. 
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and  the  principle  extends  to  the  crimes  predicable  of  homicide  equally 
with  less  heinous  offenses.  Indeed  it  has  been  inv6ked  almost  entirely 
in  homicide  cases.  Of  course,  the  actor  must  have  been  insane  in 
fact;  and  the  mental  derangement  relied  on  must  have  been  of  the 
sort  that  is  recognized  as  rendering  persons  exempt  from  punishment.* 
Inasmuch  as  purpose,  intention,  malice,  or  whatever  equivalent  term 
may  be  used,  is  a  mental  state  or  condition,  a  state  existent  only 
in  the  case  of  the  intelligent  normal  mind,  it  cannot  exist  where 
the  mind  is  unsound  or  deranged.^  Where  insanity  is  relied  on  as  a 
defense,  a  special  plea  is  not  necessary  under  the  codes  of  some  states ; 
proof  may  be  made  under  a  plea  of  not  guilty,  or  in  case  the  defend- 
ant refuses  to  plead  and  the  court  orders  a  plea  of  not  guilty  to  be 
entered  for  him.*  A  plea  of  self-defense  is  deemed  to  be  not  incon- 
sistent with  the  plea  of  insanity  and  when  there  is  evidence  to  sup- 
port both,  it  is  proper  to  instruct  that  if  the  jury  find  on  one  or  both 
such  defenses  in  favor  of  the  defendant  they  will  return  a  verdict 
of  not  guilty.^*  In  no  event  does  the  defense  of  insanity  admit  the 
grade  of  offenses  as  charged  in  the  indictment  or  information ;  noth- 
ing more  than  that  the  defendant  committed  the  act  with  which  he 
is  charged,  but  not  that  it  was  a  crime.^^ 

10.  What  Constitutes  Insanity. — Insanity  is  a  term  of  no  certain 
definition,  for  the  degrees  of  mental  derangement  must  of  necessity 
be  infinitely  variant.  From  the  slightest  trace  of  abnormality  to  the 
last  stage  of  mental  disorder  the  steps  must  be  imperceptible.    The 

7.  Boswell  V.  State,  63  Ala.  307,  35  Territory,  11  Okla.  261,  71  Pac.  218, 
Am.  Hep.  20;  Parsons  v.  State,  81  61  L.R.A.  324;  Adair  v.  State,  6  Okia. 
Ala.  577,  2  So.  854,  60  Am.  Rep.  193;  Crim.  284,  118  Pac  416,  44  L.R.A. 
Howard  v.  State,  172  Ala.  402,  55  So.  (N.S.)  119;  Alberty  v.  State,  10  Okla. 
255,  34  L.R.A.(N.S.)  990;  People  v.  Crim.  616,  140  Pac.  1025,  62  L.R.A. 
Hoin,  62  Cal.  120^  45  Am.  Rep.  651;  (N.S.)  248;  State  v.  Lauth,  46  Ore. 
People  V.  Hubert,  119  Cal.  216,  61  342,  80  Pac.  660,  114  A.  S.  R.  873; 
Pac.  329,  63  A.  S.  R.  72  and  note;  Ortwein  v.  Com.,  76  Pa.  St.  414,  18 
Armstrong  v.  State,  30  Fla.  170,  11  Am.  Rep.  420;  Com.  v.  Wireback,  190 
So.  618,  17  L.R.A.  484;  Polk  v.  State,  Pa.  St.  138,  42  Atl.  542,  70  A.  S.  R. 
19  Ind.  170,  81  Am.  Dec.  382;  Guetig  625:  Otto  v.  State,  47  Tex.  Crim.  128, 
V.  State,  66  Ind.  94,  32  Am.  Rep.  99 ;  80  S.  W.  525,  122  A.  S.  R.  682 ;  Ben- 
Corn.  V.  Rogers,  7  Mete.  (Mass.)-  500,  nett  v.  State,  67  Wis.  69,  14  N.  E.  912, 
41  Am.  Dec.  458;  Com.  y.  Spencer,  46  Am.  Rep.  26.  See  Criminal  Law, 
212  Mass.  438,  99  N.  E.  266,  Ann.  Cas.  vol.  8,  p.  64;  Insanity.  As  to  suicide 
1913D  552;  State  v.  Peel,  23  Mont,  as  result  of  insanity,  see  infra,  par. 
358,  59  Pac.  169,  75  A.  S.  R.  529;  20. 

Freeman  v.  People,  4  Denio  (N.  Y.)  8.  Polk  v.   State,  19   Ind.  170,  81 

9,   47   Am.    Dec.    216;    Flanagan    v.  Am.  Dec.  382. 

People,  52  N.  Y.  467,  11  Am.  Rep.  9.  State   v.    Speyer,   207   Mo.   640^ 

731;  State  v.  John,  30  N.  C.  330,  49  106  S.  W.  505,  14  L.R.A.(N.S.)  836. 

Am.  Dec.  396;  Clark  v.  State,  12  Ohio  10.  State  v.  Porter,  213  Mo.  43,  111 

483,  40  Am.  Dec.  481 ;  Kelch  v.  SUte,  S.  W.  529,  127  A.  S.  R.  589. 

65  Ohio  St,  146,  45  N.  E.  6,  60  A.  S.  11.  State  v.  Speyer,  207  Mo.  540, 

R.  680,  39  L.R.A.  737;   Queenan  v.  106  S.  W.  505,  14  L.B.A.(N,S.)  836. 
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fact  of  insanity  or  sanity  in  any  particular  case  would  Seem  to  be  one 
peculiarly  and  wholly  within  the  province  of  the  jury.  Nevertheless, 
the  homicide  cases  show  that  the  judges  have  fixed  on  certain  stand- 
ards for  determining  the  fact.  The  authorities  are  unanimous  in 
declaring  that  weakness  of,  or  deficiency  in,  any  one  of  the  mental 
functions,  is  not  of  itself  sufficient  to  excuse  the  perpetrator  of  a  crim- 
inal act.**  The  ancient  and  generally  accepted  test  for  determining 
the  punishability  of  one  taking  life  is  the  capacity  to  distinguish  right 
from  wrong.*'  Nor  is  any  account  taken  of  the  several  degrees  of 
criminality  that  may  be  predicated  of  the  killing  of  a  human  being. 
No  grade  of  insanity  is  recognized  which,  being  insufficient  to  acquit 
the  party  of  the  crime  of  manslaughter,  yet  is  sufficient  to  acquit 
him  of  the  greater  crime  of  murder.**  Again,  if  a  person  is  insane 
at  the  time  he  takes  the  life  of  another,  it  can  make  no  difference, 
80  far  as  the  defense  of  insanity  is  concerned,  as  to  how  or  in  what 
manner  bis  insane  condition  was  produced.**  There  seems  to  be  a 
recognized  species  of  mental  unsoundness  connected  with  sleep,  which 
commonly  is  treated  under  the  general  head  of  somnambulism ;  and 
the  writings  of  medical  and  medico-legal  authors  contain  accounts 
of  many  well  authenticated  cases  in  which  homicides  have  been  com- 
mitted while  the  perpetrator  was  either  asleep  or  just  being  aroused 
from  sleep.**  Mere  anger,  however,  alth6ugh  of  overwhelming  force 
will  not  relieve  from  criminal  responsibility  for  homicide,  when  the 
mental  state  of  the  actor  cannot  be  said  to  be  that  of  an  insane  person.*' 
Where  one  alleged  to  be  deaf  and  dumb  from  his  birth  is  arraigned 
for  murder,  it  should  be  left  to  a  jury  to  determine  whether  he  is 
of  unsound  mind,  incapable  of  understanding  the  charge  against  him, 
and  the  nature  and  purpose  of  the  trial,  and  bis  rights  therein.  If 
the  jury  find  these  issues  in  his  favor,  he  should  not  be  placed  on 
trial.** 

11,  Irresistible  Impulse. — The  "right  and  wrong  test"  has  been 
condemned  by  the  gi*eat  current  of  modern  medical  authorities,  who 

12.  Rogers  v.  State,  128  Ga.  67,  57  982, 18  L.R.A.  224. 

S.  E.  227, 119  A.  S.  R.  364, 10  L.R.A.  Notes:  10  L.R.A,(N.S.)   999;  Ann. 

(N.S.)  999.  Cas.  1912A  36  et  seq. 

Note:  10  L.R.A.(N.S.)  999.  S^  also  Insanfty.    As  to  insanity 

13.  Stevens  v.  State,  31  Ind.  485,  99  produced   by  intoxication,  see  infra. 
Am.  Dec,  634;  State  v.  Shippey,  10  par.  17. 

Minn.  223,  88  Am.  Dec.  70 ;  State  v.  14.  See  Insanity. 

Keerl,  29  Mont.  508,  75  Pac.  362,  101  15.  State  v.  Porter,  213  Mo.  43,  111 

A.  S.  R.  579 ;  State  v.  Jones,  50  N.  H.  S.  W.  529,  127  A.  S.  R.  589. 

369,  9  Am.  Rep.  242;  State  v.  Alex-  16.  Fain  v.  Com.,  78  Ky.  183,  39 

ander,  30  S.  C.  74,  8  S.  E.  440,  14  A.  Am.  Rep.  213. 

S.  R.  879;  Carter  v.  State,  12  Tex.  17.  Plake  v.  State,  121  Ind.  433,  23 

500,  62  Am.  Dec.  539;  Evers  v.  State,  N.  E.  273,  16  A.  S.  R.  408. 

31  Tex.  Crim.  318,  20  S.  W.  744,  37  Note:  10  L.R.A.(N.S.)    1033. 

A.  S.  R.  811,  18  L.R.A.  421;  State  v.  18.  State  v.  Harris,  53  N.  a  136, 

Harrison,  36  W.  Va.  729,  15  S.  E.  78  Am.  Dec.  272. 
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believe  it  to  be  "founded  on  an  ignorant  and  imperfect  view  of  the 
disease."  Th^e  authorities  assert  that  there  are  persons  who,  while 
capable  of  appreciating  the  difference  between  right  and  wronc;,  are, 
as  a  matter  of  fact,  under  the  influence  of  mental  disease,  and  that 
the  existence  of  the  disease  and  its  effect  on  the  mind  and  conduct  of 
the  patient,  are  facts  to  be  proved,  just  as  much  as  were  the  exist- 
ence and  effect  of  certain  other  diseases  before  they  became  the  subjects 
of  common  knowledge.**  Accordingly,  the  courts  of  a  number  of 
jurisdictions  have  rejected  the  "right  and  wrong"  test,  or  have  admit- 
ted an  exception  in  the  case  of  what  is  known  as  an  "irresistible"  or 
"uncontrollable"  impulse.  Here  if  a  person  commits  a  homicide 
knowing  it  to  be  wrong,  but  does  so  under  the  influence  of  an  uncon- 
trollable and  irresistible  impulse,  arising  not  from  natural  passion, 
but  from  an  insane  condition  of  the  mind,  he  is  deemed  to  be  not 
criminally  responsible.**  But  notwithstanding  the  reasoning  and 
opinions  of  the  medical  profession  it  is  still  held  by  the  decided  weight 
of  judicial  authority  that  when  insanity  is  pleaded  in  defense  of 
one  accused  of  felonious  homicide,  the  test  of  his  responsibility  is 
his  capacity  to  understand  the  nature  and  quality  of  the  act  he  was 
doing,  and  bis  mental  power  to  distinguish  between  right  and  wrong 
with  respect  to  that  particular  act  at  the  time  be  committed  it;  and 
that  when  explained  to  the  jury,  in  its  application  to  the  special  facts 
and  circumstances  of  the  case,  this  test  will  always  be  found  adequate 
to  meet  the  demands  of  justice  and  humanity  towards  the  accused, 
as  well  as  to  insure  the  protection  and  safety  of  the  public*  Many 
courts  have  declared  their  disbelief  in  the  existence  of  a  form  of 
mental  disease  which  overpowers  the  will  and  deprives  the  afflicted 
person  of  the  power  to  choose  between  right  and  wrong,  while  at 
the  same  time,  it  leaves  the  perceptive  faculties  intact.*  Others,  while 
conceding  that  a  homicidal  act  may  be  the  offspring  of  an  irresistible 
impulse,  and  that  the  impulse  may  be  irresistible  because  of  mental 
disease,  hold,  nevertheless,  that  the  actor  must  be  held  responsible  if 
he  at  the  time  had  the  requisite  knowledge  as  to  the  nature  and  qual- 
ity of  the  act,  and  of  its  wrongfulness.     Although  the  "right  and 

19.  Parsons  v.  State,  81  Ala.  577,  2  23  Mont.  368,  59  Pac.  169,  75  A.  8. 
So.  854,  60  Am.  Rep.  193;  Smith  v.   R.  529. 

State,  95  Miss.  786,  49  So.  945,  Ann.       Note:  Ann.  Cas.  1912A  37. 

Cas.  1912A  23,  27  L.R.A.(N.S.)  461.       1.  See    the    next    preceding    para- 

20.  Parsons  v.  State,  81  Ala.  577,  2  graph. 

So.  854,  60  Am.  Rep.  193;  Flake  v.  2.  Smith  v.  State,  95  Miss.  786,  49 

State,  121  Ind.  433,  23  N.  E.  273,  16  So:    945,    Ann.    Cas.    1912A    23,    27 

A.  S.  R.  408;  Scott  v.  Com.,  4  Mete.  L.R.A.(N.S.)   461  and  note;  Genz  v. 

(Ky.)  227,  83  Am.  Dec.  461;  Com.  v.  State,  59  N.  J.  L.  488,  37  Atl.  69,  59 

Rogers.  7  Mete.  (Mass.)  50(H  41  Am.  A.  S.  R.  619;  Com.  v.  Hillman,  189 

Dec.  458;    Smith   v.   State,   95  Miss.  Pa.  St.  548,  42  Atl.  196,  69  A.  S.  R. 

786,  49  So.  945,  Ann.  Cas.  1912A  23,  827. 

27  L.RA.(N.S.)   461;   State  v.  Peel,  Note:  Ann.  Cas.  1912A  38. 
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wrong"  test  may  not  be  a  test  of  insanity,  yet,  say  these  jurists,  it  is 
the  practical  and  proper  test  of  criminal  responsibility.  A  person 
having  the  mental  capacity  to  know  that  an  act  is  contrary  to  law 
must  be  deemed  legally  responsible  and  must  suffer  punishment. 
He  possesses  what  has  been  termed  "punishability."  • 

12.  Evidence  of  Insanity  Generally. — Insanity  on  the  part  of  a 
slayer  is  not  established  either  by  proof  that  he  entertained  no  ill 
will  toward  the  person  slain,*  or  by  the  enormity  of  the  crime,*  or  by 
the  barbarous  manner  in  which  it  was  committed.*  Again,  the  utter 
absence  of  any  known  motive  or  apparent  cause  for  encompaasing 
the  death  of  the  deceased  cannot  be  considered  evidence  in  support 
of  the  plea  of  insanity.'  And  in  the  absence  of  other  evidence  point- 
ing to  a  lack  of  mental  balance,  the  fact  that  the  only  motive  for 
the  commission  of  a  homicide  is  a  compact  between  the  slayer  and 
the  slain,  who  were  paramours,  to  die  together,  has  been  held  not 
to  be  evidence  of  insanity  on  the  part  of  the  slayer  such  as  may 
serve  as  a  defense  to  the  charge  of  murder.^  Proof  that  the  accused 
was  sane  at  a  time  previous  to  the  commission  of  the  offense  gives 
rise  to  a  presumption  that  this  condition  of  mind  continued  to  exist 
down  to  the  time  thereof,* — the  general  principle  of  the  law  of  evi- 
dence being  that  an  ascertained  condition  is  presumed  to  continue  ^* 
— and  the  fact  that  the  proof  relates  to  a  time  long  prior  to  the  kill- 
ing affects  only  the  weight  to  be  attached  thereto  by  the  jury.^^  Of 
course,  if  no  proof  of  insanity  is  offered  by  the  defense  or  disclosed 
by  the  circumstances  established  by  the  prosecution,  the  trial  court 
properly  refuses  to  charge  the  jury  on  the  point.*' 

13,  Burden  of  Proof  Respecting  Insanity.^ — There  is  a  sharp  con- 
flict of  opinion  as  to  whether  the  prosecution  or  defense  sustains  the 
burden  of  proof  where  insanity  is  set  up  as  a  defense  to  a  charge  of 
felonious  homicide.**    It  is  agreed  by  all  that,  sanity  being  the  normal 

8.  People  v.  Hubert,  119  Cal.  216,  108  S.  W.  1139,  123  A.  S.  R.  758,  14 

61  Pac.  329,  63  A.  S.  R.  72;  State  v.  Ann.  Cas.  990,  15  L.R.A.(N.S.)  988. 
Knight,  95  Me.  467,  60  Atl.  276,  55       9.  People  v.  Loper,  169  Cal.  6,  112 

L.R.A.  373.  Pac.  720,  Ann.  Cas.  1912B  1193. 

4.  Turner  v.  State,  119  Tenn.  663,       10.  See  Evidence,  vol.  10,  p.  872. 
108  S.  W.  1139,  123  A.  S.  R.  758,  14       11.  People  v.  Loper,  159  Cal.  6,  112 
Ann.  Cas.  990,  15  L.R.A.(N.S.)  988.  Pac.  720,  Ann.  Cas.  1912B  1193. 

5.  Singleton  v.  State,  71  Miss.  782,       12.  People  v.  Hubert,  119  Cal.  216, 
16  So.  295,  42  A.  S.  R.  488;  Turner  61  Pac.  329,  63  A.  S.  R.  72;  Singleton 
V.  State,  119  Tenn.  663,  108  S.  W.  v.  State,  71  Miss.  782,  16  So.  295,  42 
1139,  123   \.  S.  R.  758,  14  Ann.  Gas.  A.  S.  R.  488.    See  lNSTRUC?riONS. 
990,  15  L.H.A.(N.S.)  988.  13.  People  v.  McCann,  16  N.  Y.  58, 

6.  United  States  v.  Lee,  4  Mackey  69  Am.  Dec.  642;  Carter  v.  State,  12 
(D.  C.)  489,  54  Am.  Rep.  293.  Tex.  600,  62  Am.  Dec.  539. 

7.  Carter  v.  State,  12  Tex.  500,  62       Note:  44  L.R.A.(N.S.)  120, 
Am.  Dec.  539.  See  Insanity. 

8.  Turner  v.  State,  119  Tenn.  663, 
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<;ondition  of  man,  a  person  on  trial  for  felonious  homicide  is  to  be 
presumed  to  be  sane  until  the  contrary  may  be  established  by  com- 
petent and  sufficient  evidence ;  **  but  some  courts  assert  that,  inas- 
much as  insanity  is  an  exception  to  the  general  rule,  the  defend- 
ant, if  he  would  claim  the  benefit  of  it,  must  show  to  the  satisfaction 
of  the  trier  of  fact  that  he  is  within  it,** — whereas  other  courts  just 
as  firmly  declare  that  sanity,  like  any  other  element  of  a  felonious 
homicide,  must  be  established  by  the  prosecution.  Under  this  rule 
it  is  error  to  charge  that,  sanity  being  the  normal  state,  there  is  no 
presumption  of  insanity,  but  the  burden  of  proving  it  is  upon  the 
prisoner.**  It  may  well  be  that  the  disagreement  is  entirely  or  to 
all  practical  purposes  a  verbal  one — for  a  subject  so  much  mooted 
as  the  burden  of  proof  can  hardly  be  expected  to  be  understood  by 
the  ordinary  jury — ^but,  in  any  event,  it  would  seem  that  where  the 
state  clearly  establishes  an  intentional  killing  by  the  use  of  a  deadly 
weapon,  an  illegal  homicide  is  presumed,  and  if  the  defense  is  insan- 
ity, the  burden  of  sustaining  it  is  upon  those  having  charge  of  the 
defense.*' 

14.  Measure  or  Degree  of  Proof. — ^The  cases  disclose  a  sharp  eon- 
flict  of  opinion  as  to  the  measure  or  degree  of  proof  required  in  order 
to  establish  insanity  as  a  defense  in  homicide  prosecutions.**  No  less 
than  three  distinct  theories  have  been  said  to  be  applicable  to  this 
situation.  First,  it  has  been  asserted  that  the  defense  must  establish 
the  fact  of  insanity  beyond  a  reasonable  doubt ;  second,  a  preponder- 
ance of  evidence  in  favor  of  insanity  has  been  declared  to  be  the  meas- 
ure of  the  burden  assumed  by  the  defendant ;  third,  it  has  been  thought 
that,  inasmuch  as  the  prosecution  must  establish  the  defendant's  guilt 
beyond  a  reasonable  doubt,  therefore  the  defense  makes  out  a  case 

14.  People  V.  Loper,  159  Cal.  6,  112  ritory,  10  Okla.  714,  63  Pae.  960,  63 

Pac.  720,  Ann.  Cas.  1912B  1193;  Que-  L.R.A.  814;  Ortwein  v.  Com.,  76  Pa. 

tig  V.  State,  66  Ind.  94,  32  Am.  Rep.  St.  414,  18  Am.  Rep.  420;  Coyle  v. 

99;  Scott  V.  Com.,  4  Mete.  (Ky.)  227,  Com.,  100  Pa.  St.  573,  45  Am.  Rep. 

83  Am.  Dec.  461;  State  v.  De  Ranee,  397;  State  v.  Quigley,  26  R.  I.  263,  58 

34  La.  Ann.  186,  44  Am.  Rep.  426;  Atl.  905,  3  Ann.  Cas.  920,  67  L.R.A. 

State  V.  Scott,  49  La.  Ann.  253,  21  322;  State  ▼.  Bundy,  24  S.  C.  439,  58 

So.  271,  36  L.R.A.  721;  Ford  v.  SUte,  Am.   Rep.  262;   Leache  v.   SUte,  22 

73  Miss.  734,  19  So.  665,  35  L.R.A.  Tex.  App.  279,  3  S.  W.  539,  58  Am. 

117;  State  v.  McCoy,  34  Mo.  531,  86  Rep.   638;   Baccigalupo   v.    Com.,   33 

Am.  Dec.  121;  State  v.  Redemeier,  71  Grat.  (Va.)  807,  36  Am.  Rep.  795. 

Mo.  173,  36  Am.  Rep.  4,62;  Hawe  v.  16.  Carter  v.  State,  12  Tex.  500,  62 

State,  11  Neb.  537,  10  N.  W.  452,  38  Am.  Dec.  539. 

Am.  Rep.  375;  Hamblin  v.  State,  81  16.  People  v.  McCann,  16  N.  7.  58, 

Neb.  148, 115  N.  W.  850, 16  Ann.  Cas.  69  Am.  Dec.  642. 

569 ;  Graves  v.  State,  45  N.  J.  L.  347,  17.  Com.  v.  Palmer,  222  Pa.  St.  299, 

46  Am.  Rep.  778 ;  O'Connell  v.  People,  71   Atl.   100,  128  A.   8.   R.   809,   19 

87  N.  Y.  377,  41  Am,  Rep.  379;  Stete  L.R.A.(N.S.)  483. 

V.  Austin,  71  Ohio  St.  317,  73  N.  E.  18.  Note:  44  L.R.A.(N.S.)  120.  See 

218,  104  A.  S.  R.  778;  Maas  v.  Ter-  Insanitt. 
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Jdr  acquittal  when  it  produces  evidence  sufficient  to  create  a  doubt 
as  to  the  sanity  of  the  accused.  Perhaps  the  current  of  modem  author- 
ity is  setting  in  favor  of  the  second  of  these  theories — ^if  they  be  in 
fact  theories  and  not  merely  forms  of  expressing  the  same  concep- 
tion. However  much  the  distinctions  between  such  theories  may  be 
appreciable  by  the  mind  trained  in  legal  logic,  juries  can  hardly 
be  expected  to  comprehend  their  refinements.  Probably  an  exposition 
of  any  of  the  three  views  still  conveys  to  the  average  jury  very  much 

•  the  same  hardy  concept.^* 

15.  Admissibility  of  Evidence  of  Insanity. — ^When  insanity  is 
relied  on  as  a  defense  to  homicide,  great  latitude  is  allowed  in  admit- 
ting evidence  having  any  tendency  to  throw  light  on  the  mental 
condition  of  the  defendant  at  the  time  of  the  commission  of  the 
crime.*®  Evidence  of  anything  and  everything  which  in  a  substan- 
tial measure  appear  to  have  a  tendency  to  show  that  the  mind  of 
the  slayer  was  abnormal,  should  be  admitted,  always  giving  consid- 
eration to  the  general  rules  of  evidence  concerning  relevancy  and 
materiality  of  the  proof  offered.^  Words  spoken  and  the  manner  of 
speech  of  the  accused  are  competent  to  be  shown.*  It  has  been  held 
that  statements  made  by  the  accused  shortly  after  the  commission 
of  the  act  are  admissible  as  tending  to  show  his  mental  condition, 
notwithstanding  they  are  not  a  part  of  the  res  gestae  and  would  be 
considered  self-serving  under  the  general  rules  of  evidence.*  It  seems, 
however,  that  there  should  be  some  preliminary  evidence  of  mental 
aberration  indicating  to  the  court  that  such  testimony  is  tendered 
in  support  of  a  substantial  plea  of  insanity,  and  not  for  the  purpose 
of  getting  in  evidence  the  declarations  of  the  defendant  in  his  own 

,    favor,*    Evidence  tending  to  show  a  hereditary  tendency  to  insan- 

19.  State  V.  Porter,  213  Mo.  43,  111  20.  Statfe  v.  Porter,  213  Mo.  43,  111 
S.  W.  529,  127  A.  S.  R.  589;  State  v.  S.  W.  529,  127  A.  S.  R.  589. 
Coolev,  19  N.  M.  91,  140  Pac.  1111,  1.  Com.  v.  Spencer,  212  Mass.  438, 
52  L.'R.A.(N.S.)  230;  Kelch  v.  State,  99  N.  E.  266,  Ann.  Cas.  1913D  552; 
55  Ohio  St.  146,  45  N.  E.  6,  60  A.  S.  People  v.  Garbutt,  17  Mich.  9,  97  Am. 
R.  680,  39  L.R.A.  737;  Com.  v.  Palm-  Dec.  162  and  note;  State  v.  Porter, 
er,  222  Pa.  St.  299,  71  Atl.  100,  125  213  Mo.  43,  111  S.  W.  629,  127  A.  S. 
A.  S.  R.  809,  19  L.R.A.(N.S.)  483.  R.  589.  See  Evidence,  vol.  10,  p.  929 
In  order  to  grant  a  new  trial  to  one  et  seq. 

who  has  been  convicted  of  murder,  on  2.  Com.  v.  Spencer,  212  Mass.  438, 
the  ground  that  since  the  trial  evidence  99  N.  E.  266,  Ann.  Cas.  1913D  552; 
has  been  discovered  which  shows  that  State  v.  Porter,  213  Mo.  43,  111  S.  W. 
the  defendant  was  not  guilty  by  rea-  529,  127  A.  S.  R.  589 ;  State  v.  Drig- 
son  of  insanity,  the  newly  discovered  gers,  84  S.  C.  526,  66  S.  E.  1042,  137 
evidence  must  be  of  such  a  character  A.  S.  R.  855,  19  Ann.  Cas.  1166. 
as  to  leave  a  reasonable  doubt  of  the  3.  State  v.  Porter,  213  Mo.  43,  111 
defendant's  guilt  when  taken  in  con-  S.  W,  529,  127  A.  S.  R.  589. 
nection  with  all  the  rest  of  the  testi-  4.  State  v.  Driggers,  84  S.  C.  526, 
mony.  State  v.  Doherty,  72  Vt.  381,  66  S.  E.  1042,  137  A.  S.  R.  855,  19 
48  Atl.  658,  82  A.  S.  R.  951.  Ann.  Cas.  1166. 
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ity  on  the  part  of  the  defendant  is  admissible ;.  and  for  thvs  purpose, 
evidence  of  mental  unsoundness  on  the  part  of  a  brother  or  sister 
of  the  defendant  may  be  shown  and  may  be  considered  by  the  jury 
in  connection  with  ail  the  other  evidence  bearing  upon  the  subject.* 
But  where  it  is  claimed  that  a  change  in  his  mental  condition  began 
at  a  particular  date,  no  error  is  committed  by  the  exclusion  of  evi- 
dence of  his  character  and  conduct  prior  to  that  date.*  And,  of 
course,  evidence  as  to  temperament,  disposition,  and  condition  of 
mind  of  the  defendant  is  not  admissible  where  insanity  at  the  time 
of  the  homicide  is  not  set  up  as  a  plea.' 

Persona  wider  Influence  of  Drugs  or  Liquors 

16.  Generally. — No  one  pretends  that  intoxication  is  of  itself,  prop- 
erly speaking,  an  excuse  for  or  palliation  of  crime.^  If  it  were,  all 
crimes  would  depend  for  their  criminality  principally  on  the  pleasure 
of  their  perpetrators — ^inasmuch  as  man  may  pass  into  the  state  of 
intoxication  at  will.  On  the  contrary,  one  in  a  state  of  voluntary 
intoxication  is  jsubject  to  the  'same  rules  of  conduct  as  is  a  sober 
person.  There  can  be  no  question  but  that,  under  the  rule  of  the 
common  law,  one  who  commits  a  homicide  is  not  excused  from  crim- 
inal responsibility  therefor  by  reason  of  the  fact  that  he  was  under 
the  influence  of  intoxicating  liquors;— and  this  seems  to  be  true  al- 
though he  was  at  the  time  of  committing  the  homicidal  act,  insensible 
of  his  surroundings,  unconscious  of  his  acts,  and  without  memory 
or  understanding.*     To  hold  otherwise  would  unbridle  crime  and 

6.  People  V.  Oarbutt,  17  Micb.  9,  97  52    L.R.A.(N.S.)    230;    Flanigan    ▼. 

Am.  Dec.  162  and  now.  People,  86  N.  Y.  654,  40  Am.  Rep. 

6.  Handy  v.  State,  101  Md.  39,  60  556  and  note;  State  v.  John,  30  N.  G. 
Atl.  452,  109  A.  S.  R.  558;  Webber  330,  49  Am.  Dec.  396;  Keenan  v.  Com., 
V.  Com.,  119  Pa.  St.  223,  13  Atl.  427,  44  Pa.  St.  55,  84  Am.  Dec.  414;  Com. 
4  A.  S.  R.  634.  V.  McMurray,  198  Pa.  St.  51,  47  Atl. 

7.  Rogers  v.  State,  128  Ga.  67,  57  952,  82  A.  S.  R.  787;  Com.  v.  Eyler, 
S.  E.  227,  119  A.  S.  R.  3^)4,  10  L.R.A.  217  Pa.  St.  512,  66  Atl.  746,  10  Ann. 
(N.S.)  999;  Jacobs  v.  Com.,  121  Pa.  Cas.  786,  11  L.R.A.(N.S.)  639;  State 
St.  586,  15  Atl.  465,  6  A.  S.  R.  802.  v.  Bundy,  24  S.  C.  439,  58  Am.  Rep. 

8.  See  Criminal  Law,  vol.  8,  p.  129.  262;   Evers  v.  State,  31  Tex.   dim. 

9.  Beasley  v.  State,  50  Ala.  149,  20  318,  20  S.  W.  744,  37  A.  S.  R.  811, 
Am.  Rep.  292;  State  v.  O'Neil,  51  18  L.R.A.  421;  Young  v.  State,  53 
Kan.  651,  33  Pac,  287,  24  L.R.A.  555;  Tex.  Crim.  416,  110  S.  W.  445,  126 
State  V.  Rumble,  81  Kan.  16,  105  Pac.  A.  S.  R.  792;  State  v.  Kidwell,  62  W. 
1,  25  L.R.A.(N.S.)  376;  Sliannahan  Va.  466,  59  S.  E.  494, 13  L.R.A.(N.S.) 
V.  Com.,  8  Bush   (Ky.)   463,  8  Am.  1024  and  note. 

Rep  465;  State  v.  Kraemer,  49  La.  Notes:  13  L.R.A.(N.S.)  1026;  25 
Ann.  766,  22  So.  254,  62  A.  S.  R.  L.R.A.(N.S.)  376;  52  L.R.A.(N.S.) 
664;  Warner  v.  State,  56  N.  J.  L.  686,  230. 

29  Atl.  505,  44  A.  S.  R.  416;  Stulo  v.  As  to  assault  with  intent  to  kill  or 
Cooley,  19  N.  M.  91,  140  Pac.  1111,  murder,  see  infra,  par.  108. 
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* 

subvert  public  order.**^  Sir  Matthew  Hale  in  his  History  of  the 
Pleas  of  the  Crown,  speaking  of  drunkenness,  said :  "This  vice  doth 
deprive  men  of  the  use  of  reason,  and  puts  many  men  into  a  perfect, 
but  temporary,  frenzy;  but,  by  the  laws  of  England,  such  a  person 
shall  have  no  privilege  by  this  voluntarily  contracted  madness;  but 
shall  have  the  same  judgment  as  if  he  were  in  his  right  senses."  ^' 
No  doubt  in  the  forum  of  conscience  there  is  considerable  difference 
between  a  murder  deliberately  planned  and  executed  by  a  person  of 
unclouded  intellect  and  the  reckless  taking  of  life  by  one  infuriated 
by  intoxication ;  but  human  laws  are  based  on  considerations  of  pol- 
icy, and  look  rather  to  the  maintenance  of  personal  security  and 
social  order  than  to  an  accurate  discrimination  as  to  the  moral  quali- 
ties of  individual  conduct.  But  there  is,  in  truth,  no  injustice  in 
holding  a  person  responsible  for  his  acts  committed  in  a  state  of 
voluntary  intoxication.  It  is  a  duty  which  every  one  owes  to  his  fellow- 
men  and  to  society,  to  say  nothing  of  more  solemn  obligations,  to 
preserve^  so  far  as  it  lies  in  his  own  power,  the  inestimable  gift  of 
reason.  And  if  by  a  voluntary  act  be  temporarily  casts  off  the  re- 
straints of  reason  and  conscience,  no  wrong  is  done  him  if  he  is  con- 
sidered answerable  for  any  injury  which  in  that  state  he  may  do 
to  others  or  to  society.^*  On  the  contrary,  where  there  is  reason  to 
believe  that  a  person  conceived  the  design  to  commit  a  homicide, 
and,  while  harboring  the  unlawful  purpose,  voluntarily  becomes  intox- 
icated in  order  to  blunt  his  moral  sensitfilities  and  nerve  himself  up 
to  the  execution  of  his  preconceived  design,  the  offense  is  thereby 
greatly  aggravated.**  Addiction  to  the  use  of  drugs  producing  exhil- 
aration, excitement,  or  stupor  is  not  drunkenness  or  intoxication 
within  the  legal  meaning  of  those  terms.  But  such  addictions  are 
closely  analogous  to  drunkenness  or  intoxication,  and  appear  to  have 
been  deemed  subject  to  the  same  rules  with  relation  to  their  effecii; 
on  responsibility  and  capacity,  and  with  relation  to  the  evidence  by 
which  they  may  be  established.*^  It  has  been  held  that  where  the 
evidence  tends  to  show  that  the  defendant  was  laboring  under  delir- 
ium tremens  at  the  time  he  committed  the  homicide,  superinduced 
by  long  continued  dissipation,  and  that  he  was  the  user  of  narcotics 
which  medical  experts  testified  did  produce  delirium  tremens,  and 
that  at  the  time  of  the  homicide  he  was  laboring  under  such  malady 
to  such  an  extent  that  he  did  not  know  the  nature  and  quality  of 

10.  Aszman  v.  State,  123  Ind.  347,  24  N.  E.  123,  8  L.R.A.  33;  Com.  ▼. 
24  N.  E.  123,  8  L.R.A.  33.  McMarray,   198  Pa.   St.  51,  47  AtL 

11.  Atkins  V.  State,  119  Tenn.  458,   952,  82  A.  S.  R.  787. 

105  S.  W.  353,  13  L.R.A.(N.S.)  1031.  14.  Edwards  v.  State,  38  Tex.  CrinL 

12.  People  V.  Rogers,  18  N.  Y.  9,  72  386,  43  S.  W.  112,  39  L.RJL  202. 
Am.  Dec.  484.  Note:  39  L.R.A.  262. 

13.  Aszman  ▼.  State,  123  Ind.  347, 
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the  act,  nor  the  difference  between  right  and  wrong,  the  court  should 
charge  the  jury  on  the  phase  of  the  case  as  caused  by  the  use  of  nar- 
c!otics,  and  a  charge  on  the  effect  of  intoxication  produced  by  the  recent 
use  of  intoxicating  liquors  alone  is  insufficient  and  erroneous.^^  The 
fact  that  a  person  committing  a  homicide  was  in  a  frenzy  produced 
by  an  overdose  of  morphine  administered  to  him  as  a  medicine  is  a 
complete  defense  on  a  prosecution  therefor.^* 

17,  Insanity  Produced  by  Intoxication. — ^Intoxication  is  distin- 
guished from  insanity,  and  properly  so,  on  the  ground  that  it  is  pro- 
duced by  the  voluntary  act  of  the  party,  and  hence  he  can  be  said 
(o  intend  all  circumstances  attendant  thereon,  whereas  insanity  in 
the  act  of  Providence  over  which  the  party  has  no  control.  It  seems 
to  have  been  supposed  at  one  time  that  no  state  of  mental  derange- 
ment would  excuse  a  killing,  if  such  state  was  produced  by  the  use 
of  intoxicants.  If,  however,  this  was  ever  the  rule  of  law  it  has  under- 
s^one  a  change.  While  voluntary  intoxication  constitutes  no  excuse 
for  a  homicide  committed  under  its  influence,  even  though  the  intox- 
ication is  so  extreme  as  to  make  the  person  unconscious  of  what 
he  is  doing  or  as  to  create  a  temporary  insanity,  yet  modern  author- 
ity declares  that  if  the  habit  of  drunkenness  has  created  a  fixed  frenzy 
or  insanity,  whether  permanent  or  temporary,  as,  for  instance,  delir- 
ium tremens,  such  frenzy  or  insanity  is  not  deemed  voluntary,  and 
he  who  acts  under  its  influence  is  to  be  judged  as  if  his  condition 
liad  not  been  brought  about  by  his  bad  habits.^' 

18.  Effect  of  Intoxication  on  Degree  of  Crime. — Where  the  essence 
of  a  crime  depends  on  the  intent  with  which  an  act  was  done,  or 
where  an  essential  ingredient  of  the  crime  consists  in  the  doing  of 
an  unlawful  act  with  a  deliberate  and  premeditated  purpose,  the  men- 
tal condition  of  the  accused,  whether  that  condition  is  occasioned  by 
voluntary  intoxication  or  otherwise,  must  always  be  an  important 
factor  to  be  considered.^^  Accordingly,  the  English  and  many  of 
the  American  courts  have  reached  the  conclusion  that  in  a  prosecu- 
tion for  homicide  proof  of  intoxication  on  the  part  of  the  accused 
ought  to  be  admitted  in  evidence,  not  to  excuse  or  mitigate  the  kill- 
ing, but  for  the  purpose  of  detenmining  whether  he  was  capable  of 
entertaining  the  purpose,  intent  or  malice  which  is  an  indispensable 
ingredient  of  certain  grades  of  the  offense.*'    Some  courts  have  vigcr- 

15.  Otto  V.  State,  47  Tev.  Grim.  128,  Va.  713,  43  Am.  Rep.  799. 
80  S.  W.  525,  122  A.  S.  R.  682.  TSTote:  36  L.R.A.  479. 

16.  Note:  39  L.R.A.  262.  See  Criminal  Law,  vol.  8,  p.  13(k 

17.  Beasley  v.  State,  50  Ala.  149,  18.  Aszman  v.  State,  123  Ind.  347,. 
20  Am.  Rep.  292;  State  v.  Kraemer,  24  N.  E.  123,  8  L.R.A.  33.  Sec 
49  La.  Ann.  766,  22  So.  254,  62  A.  S.  Criminal  Law,  vol.  8,  p.  131. 

R.  664;  Evers  v.  State,  31  Tex.  Crim.  19.  People  v.  King.  27  Cal.  507,  87 
318,  20  S.  W.  744,  37  A.  S.  R.  811.  18  Am.  Dec.  95:  Aszman  v.  State.  123 
L.R.A.  421;  State  v.  Robinson,  20  W.    Ind.  347,  24  K  K.  123,  8  L.R.A.  33; 
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oufily  assailed  this  innovation  on  the  common  law  doctrine,  declariiig 
that  intoxication  can  legitimately  have  no  bearing  on  the  question 
of  premeditation  or  the  degree  of  the  homicide ;  *®  but  the  clear  weight 
of  modem  authority  is  to  the  contrary.^  Of  course,  the  intoxication 
of  one  accused  of  murder  will  not  reduce  the  grade  of  the  offense 
where  the  evidence  shows  that  the  killing  was  done  with  deliberation 
and  premeditation.*  Thus,  one  who  while  sober  deliberately  resolves 
to  kill  another,  and  makes  himself  drunk  for  the  purpose  of  nerving 
tiimself  to  the  accomplishment  of  his  design,  and  kills  such  person 
while  he  is  so  drunk  as  to  be  incapable  of  forming  such  design,  and  is 
temporarily  insane  and  unconscious  of  what  he  is  doing,  is  still  guilty 
of  murder  in  the  first  degree.*  And  the  intoxication  must  have  been 
of  such  a  degree  as  in  fact  to  render  the  slayer  incapable  of  entertain- 
ing the  purpose,  intent  or  malice  that  the  law  deems  an  ingredient 
of  the  offense.*  This  degree,  it  has  been  held,  is  such  as  dethrones 
reason ;  but  the  expressions  of  the  courts  vary  greatly  in  characterizing 
the  defendant's  mental  state.*  It  seems  that  the  accused  need  not 
have  been  intoxicated  to  the  extent  of  being  deprived  of  all  power 

Booher  v.  State,  156  Ind.  435,  60  N.  charge  in  a  murder  case  that  if  the 

E.  156,  64  L.R.A.  391;  State  V.  O'Neil,  jury  have  a  reasonable  doubt  as  to 

51  Kan.  651,  33  Pac.  287,  24  L.R.A.  whether,  at  the  time  of  the  killing,  the 

555;  Golliher  v.  Com.,  2  Duv.  (Ky.)  accused  had,  as  the  resiilt  of  intoxi- 

163,  87  Am.  Dec.  493;  Shannahan  v.  cation,  or  its  after  effects,  sulTicient 

Com.,  8  Bush.  (Ky.)  463,  8  Am.  Rep.  mental  capacity  to  form  an  intent  to 

465;    State    v.    Trivas,   32   La.    Ann,  kill,   he   cannot    be   found    guilty   of 

1086,  36  Am.  Rep.  293;   Latimer  v.  murder    in    the    first    degree,    is    not 

State,  55  Neb.  609,  76  N.  W.  207,  70  error  when  the  jury  has  been  properly 

A.  S.  R.  403;  State  v.  Cooley,  19  N.  instructed   on   reasonable   doubt   gen- 

M.  91,  140  Pac.  1111,  52  L.R.A.(N.S.)  erally,  and  as  to  the  necessity  of  the 

230;  People  v.  Rogers,  18  N.  Y.  9,  72  concurrence  of  all  elements  essential  to 

Am.  Dec.  484;  Pigman   v.   State,  14  warrant     a     conviction.    Warner     v. 

Ohio  555,  45  Am.  Dec.  558 ;  Keenan  v.  State,  56  N.  J.  L.  686,  29  Atl.  505,  44 

Com.,  44  Pa.  St.  55,  84  Am.  Dec.  414;  A.  S.  R.  415. 

Com.  v..McGowan,  189  Pa.  St.  641,  42  20.  Flanigan  v.   People,  86  N.   Y. 

Atl.  365,  69  A.  S.  R.  836  and  note;  554^    40    Am.    Rep.    556    and    note; 

Atkins  V.  State,  119  Tenn.  458,  105  Young  v.  State,  53  Tex.   Crim.  416, 

S.   W.   353,   13   L.R.A.(N.S.)    1031;  110  S.  W.  445,  126  A.  S.  R.  792.    See 

State  V.  Robinson,  20  W.  Va.  713,  43  also  Evers  v.  State,  31  Tex.  Crim.  318, 

Am.  Rep.  799;  State  v.  Kidwell,  62  20  S.  W.  744,  37  A.  S.  R.  811,  18 

W.  Va.  466,  59  S.  E.  494,  13  L.R.A.  L.R.A.  421. 

(N.S.)  1024  and  note.  1.  Note:  36  L.R.A.  474. 

Notes:  18  Am.  Dec.  782;  40  Am.  2,  Com.  v.  McGowan,  189  Pa.  St 

Rep.    560;    36    L.R.A.   473,   474;    13  641,  42  Atl.  365,  69  A.  S.  R.  836. 

L.R.A.(N.S.)    1025;  52  L.R.A.(N.S.)  3.  State   v.   Robinson,  20   W.   Va. 

231.  713,  43  Am.  Rep.  799. 

See  Criminal  Law,  vol.  8,  p.  132.  4.  State  v.  Trivas,  32  La«  Ann.  1086, 

As  to  the  effect  of  intoxication  on  pas*  36  Am.  Rep.  293. 

sion   as   ingredient   of   manslaughter,  5.  Note:    52    L.R.A.(N.S.)    231    iit 

see  infra,  par.  92.  seq. 

But    the    refusal    of   the    court    to 
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of  volition  or  ability  to  form  any  intent  or  purpose  whatsoever.* 
Where  the  accused  sets  up  his  intoxication,  he  must  be  prepared  to 
establish  it  by  evidence  of  the  requisite  weight  and  value.  The  rule 
here  would  seem  to  be  the  same  as  that  applicable  when  the  defense 
of  insanity  is  invoked.'  The  courts,  however,  are  not  in  agreement 
on  the  point.  According  to  what  appears  to  be  the  prevailing  rule^ 
the  accused  is  not  required  to  establish  the  fact  of  his  intoxication, 
or  that  at  the  time  he  inflicted  the  fatal  injuries  he  was  so  deeply 
intoxicated  as  to  be  incapable  of  forming  in  his  mind  a  deliberate 
premeditated  design  to  do  the  killing,  beyond  a  reasonable  doubt. 
All  that  he  is  required  to  do  is  to  introduce  such  evidence  as  will 
raise  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to  such  facts, 
in  order  to  reduce  the  grade  of  the  offense  to  murder  in  the  second 
degree.^  The  prosecution  must  establish  the  malicious  homicide  of 
the  deceased  by  the  accused  beyond  a  reasonable  doubt,  and  if,  in 
makins;  this  proof,  the  drunkenness  of  the  accused  at  the  time  of 
the  killing  is  developed,  it  is  to  be  considered  by  the  jury,  in  deter- 
mining the  felonious  intent  of  the  homicide;  but  it  is  not  the  duty 
of  the  state  to  prove  a  negative  by  showing,  beyond  a  reasonable 
doubt,  that  the  accused  was  not  so  intoxicated  as  to  render  him  inca- 
pable of  entertaining  malice  against  the  accused.  On  the  contrary 
the  defense  must  prove  that  he  was  so  intoxicated.* 

19.  Degrees  Affected  by  Intoxication. — It  is  now  generally  held 
that  intoxication  is  admissible  to  be  shown  in  all  of  the  states  where 
murder  is  divided  into  degrees.^®  If  a  man  while  drunk  kills  another, 
and  the  statute  divides  murder  into  two  degrees,  and  to  constitute 
the  first  a  specific  intent  to  take  life  is  required,  the  slayer  should  not 
be  found  guilty  of  this  higher  degree  of  offense,  if,  at  the  time  of 
his  criminal  act,  his  intoxication  was  such  that  he  could  not  have  had 
this  intent,  unless  it  further  appeared  that  he  first  resolved  to  kill 
the  decedent  and  afterward  drank  to  extreme  intoxication  and  then 
carried  out  his  former  intention. ^^  Inasmuch  as  it  is  of  the  very 
essence  of  the  crime  of  murder  in  the  first  degree,  as  defined  by  the 
statutes,  that  there  should  have  been  deliberation  or  premeditation 
after  the  mind  consciously  formed  the  design  to  take  life,  it  follows, 
as  a  necessary  corroUary,  that  there  must  have  been  the  mental 

6.  Note:  36  ti.R.A.  475.  Tex.  Crim.  318,  20  S.  W.  744,  37  A. 

7.  See  supra,  par.  13.  S.  R.  811,  18  L.R.A.  421;   State  v. 

8.  Stete  V.  Cooley,  19  N.  M.  91,  140  Robinson,  20  W.  Va.  713,  43  Am.  R^p. 
Pac.  nil,  52  L.R.A.(N.S.)  230.  799. 

9.  State  V.  Hill,  46  La.  Ann.  27,  14       11.  State  v.  Kraemer,  49  La.  Ann. 
So.  294,  49  A.  S.  R.  316.  766,  22  So.  264,  62  A.  S.  R.  664. 

10.  Gamer  v.  Stete,  28  Fla.  113,  9       Note:  52  L.R.A.(N.S.)  232. 

So.  835,  29  A.  S.  R.  232;  State  v.       And  see  the  next  preceding  para- 
Kraemer,  49  La.  Ann.  766,  22  So.  254,  graph. 
e2  A.  8.  R.  664;  Evers  v.  State,  31 
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capacity  to  think  deliberately  on  and  determine  rationally  in  respect 
to  the  nature  and  consequences  of  the  act  which  followed.  It  would 
be  a  legal  as  well  as  a  logical  incongruity  to  hold  that  the  crime  of 
murder  in  the  first  degree  can  only  be  committed  after  deliberate 
thought  or  premeditated  malice,  and  yet  that  it  might  be  committed 
by  one  who  was  without  mental  capacity  to  think  deliberately  or 
determine  rationally.^*  According  to  some  courts  the  only  consid- 
eration given  to  the  fact  of  drunkenness  or  intoxication  at  the  time 
of  the  commission  of  the  homicide  is  to  enable  the  court  and  jury 
to  determine  whether  the  prisoner  may  not  be  guilty  of  murder  in 
the  second  degree,  rather  than  of  murder  in  the  first  degree.^*  Be- 
tween the  two  oflfenses,  murder  in  the  second  degree  and  voluntary 
manslaughter,  the  drunkenness  of  the  offender  is  deemed  to  form 
no  legitimate  matter  of  inquiry.  If  the  killing  is  unlawful  and  vol- 
untary, and  without  deliberate  premeditation,  the  offense  is  murder 
in  the  second  degree,  malice  being  implied,  unless  the  provocation 
were  of  such  character  as  would  reduce  the  crime  to  voluntary  man- 
slaughter, for  which  offense  a  drunken  man  is  as  equally  responsible 
as  a  sober  one.^*  Some  courts,  however,  seem  to  consider  intoxication 
capable  of  reducing  a  homicide  from  murder  to  manslaughter;  and 
where  murder  has  not  been  divided  into  degrees  this  position  seems 
logical  enough.^* 

Svicide 

20.  Conseqttences  Generally. — ^In  legal  acceptation  as  well  as  in  a 
popular  sense  the  term  suicide  is  employed  to  characterize  the  act  of 
self  destruction.  "Self  murder"  frequently  is  used  as  an  equivalent 
expression.^*  The  act  has  been  viewed  in  both  a  moral  and  legal 
sense  from  widely  varying  standpoints  by  the  jurists  and  philosophers 
of  different  ages  and  stages  of  civilization.  Homicide  generally  is 
punished  because  it  strikes  at  the  security  of  society,  and  because  it 
deprives  the  state  of  a  life  which  is  considered  a  thing  of  value.  The 
former  of  these  considerations  plainly  is  not  present  in  the  case  of 
suicide.  Not  only  does  it  not  produce  the  terror  that  attaches  to 
assassination,  but  at  times  it  concededly  is  accompanied  with  praise- 
worthy motives.    Indeed,  suicide  always'  is  inq>ired  by  motives  of  a 

12.  Aszman  v.  State,  123  Ind.  347,  11  So.  250,  38  A.  8.  R.  85;  State  ▼. 
24  N.  E.  123,  8  L.RA.  33;  Atkins  v.  Rumble,  81  Kan.  16,  106  Pac.  1,  25 
State,  119  Tenn.  458,  105  S.  W.  353,  L.R.A.(N.S.)  376  and  note;  Shanna- 
13  L.R.A.(N.S.)  1031.  ban  v.  Com.,  8  Bush.   (Ky.)  463,  8 

13.  State  V.  Cooley,  19  N.  M.  91,  Am.  Rep.  465;  People  v.  Refers,  18 
140  Pac.  nil,  52  L.R.A.(N.S.)  230;  N.  Y.  9,  72  Am.  Dec.  484;  Cheadle  v. 
Atkins  v.  State,  119  Tenn.  458,  105  State,  11  Okla.  Crim.  566,  149  Pac 
S.  W.  353,  13  L.RA.(N.S.)  1031.  919,  L.R.A.1915E  1031. 

14.  State  V.  Cooley,  19  N.  M.  91,  16.  Connecticut  Mut.  Life  Ins.  Co. 
140  Pac.  nil,  62  L.R.A.(N.S.)   230.  v.  Groom,  86  Pa.  St.  92,  27  Am.  Rep. 

15.  Springfield  v.  SUte,  96  Ala.  81,  689. 
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very  different  character  from  those  which  are  present  in  case  of  feloni- 
ous homicide  generally.  At  times  the  act  of  self  destruction  is  the 
product  of  a  sense  of  religious  duty ;  at  other  times  a  sense  of  honor 
inspires  the  actor;  and,  again^  it  may  and  not  infrequently  does  result 
from  motives  of  humanity.  The  Stoics  considered  suicide  to  be  not 
immoral  per  se,  but  frequently  to  be  praiseworthy  and  at  times  even 
prescribed  by  duty  itself.  Nor  did  the  Roman  jurists  deem  suicide 
by  civilians  to  be  criminal  either  in  consummation  or  attempt,  though 
it  was  otherwise  in  the  case  of  soldiers.  The  canon  law,  however, 
looked  on  the  act  of  self  destruction  very  differently,  holding  that 
suicide  or  attempted  suicide  was  infamous,  and  to  be  attended  with 
punishment  so  far  as  punishment  was  possible.  The  common  law 
seems  to  have  embraced  the  doctrine  of  the  canon  law,  for  by  its 
rule  suicide  was  considered  a  crime  against  the  laws  of  God  and 
man,  the  lands  and  chattels  of  the  criminal  were  forfeited  to  the 
king,  his  body  had  an  ignominious  burial  in  the  highway,  and  he 
was  deemed  a  murderer  of  himself,  and  a  felon,  felo  de  se.^'  And 
in  an  early  American  case  on  the  subject  the  court  characterized  sui- 
cide as  ''a  crime  of  awful  turpitude,"  and  observed  that  it  is  considered 
in  the  eye  of  the  law  of  equal  heinousness  with  the  murder  of  one 
by  another,  and  punished  as  such  as  severely  as  would  admit  of,  viz., 
by  burying  in  infamy,  and  in  England  by  forfeiture  of  his  property 
to  the  king.^^  Later  authority  does  not,  however,  go  to  the  extent 
of  holding  suicide  to  be  a  felony ;  ^'  and  of  course  the  English  law 
as  to  the  forfeiture  of  goods  and  the  form  of  burial  of  the  body 
has  always  been  deemed  to  be  inapplicable  to  American  institu- 
tions.^® Indeed,  the  most  recent  expressions  are  to  the  effect  that 
it  is  in  no  degree  a  violation  of  the  criminal  law  for  a  person  to  take 
bis  own  life.^    In  some  instances  the  statutes  have  recognized  the 

17.  Roval  Circle  v.  Achtcrrath,  204  34  S.  C.  120, 13  S.  E.  319,  27  A.  S.  R. 

111.  549,  68  N.  E.  492,  98  A.  S.  R.  224,  799.     See  Criminal  Law,  vol.  8,  p. 

63  L.R.A.  452;  Com.  v.  Hicks,  118  Ky.  351.    As  to  suicide  as  affecting  insur- 

637,  82  S.  W.  265,  4  Add.  Cas.  1154;  ance,  see  Insdrancb. 

May  V.  Pennell,  101  Me.  516,  64  Atl.  18.  Com.  v.  Bowen,  13  Mass.  356,  7 

885, 115  A.  S.  R.  334,  8  Ann.  Cas.  351,  Am.  Deo.  154. 

7  L.R.A.(N.S.)  286;  Com.  v.  Mink,  123  19.  Burnett  v.  People,  204  HI.  208, 

Mass.  422,  25  Am.  Rep.  109;  Darrow  68  N.  E.  505,  98  A.  S.  R.  206,  66 

V.  Family  Fund  Soc.,  116  N.  Y.  537,  L.RA.  304;  Com.  v.  Mink,  123  Mass. 

22  N.  E.  1093,  15  A.  S.  R.  430,  6  422,  25  Am.  Rep.  109. 

L.RA.  495,  overruled  on  another  point  20.  Burnett  v.  People,  204  111.  208, 

by  Shipman  v.  Protected  Home  Circle,  68  N.  E.  505,  98  A.  S.  R.  206,  66 

174  N,  Y.  398,  67  N.  E.  83,  63  L.RA.  L.R.A.    304;    Shipman    v.    Protected 

347;    Shipman    v.    Protected    Home  Home  Circle,  174  N.  Y.  398,  67  N.  E. 

Circle,    174    N.    Y.    398,    67    N.    E.  83,  63  L.RA.  347. 

83,  63  L.R.A.  347;  Cox  v.  Royal  Tribe,  1.  Sanders  v.  State,  54  Tex.  Crim. 

42  Ore.  365,  71.  Pac.  73,  95  A.  S.  R.  101,  112  S.  W.  68,  22  L.R.A.(N.S.) 

752,  60  L.R.A.  620;  State  v.  Levelle,  243. 
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common  law  character  of  suicide  as  a  felony.*  Very  plainly,  if  sui- 
cide be  committed  under  an  insane  impulse  so  strong  as  to  be  beyond 
the  control  and  restraint  of  the  will  the  victim  of  it  is  no  more  mor- 
ally or  legally  responsible  than  he  would  be  for  any  other  of  the 
maladies  of  which  men  die.* 

21.  Attempts  to  Commit  Suicide. — Illogical  as  it  may  seem  in 
limine,  although  suicide  is  not  by  the  better  reasoned  authorities 
an  offense  in  the  absence  of  statute,  yet  an  attempt  at  the  commis- 
sion of  the  act  properly  is  to  be  deemed  criminal  * — at  any  rate, 
this  is  true  where  the  attempt  results  in  the  death  of  another  per- 
son.* In  the  leading  case  on  the  point  it  appeared  that  the  defendant 
had  been  engaged  to  marry  the  deceased.  The  latter  announced  hia 
intention  of  breaking  the  engagement,  thereby  caiising  the  defend- 
ant such  emotion  that  she  determined  to  take  her  life.  Seizins;  a 
pistol  she  attempted  to  shoot  herself,  the  deceased  endeavoring  to  pre- 
vent the  accomplishment  of  her  purpose.  In  the  ensuing  stru°:6;le 
the  weapon  was  discharged  and  the  deceased  fatally  wounded.  The 
defendant  was  indicted  and  convicted  of  manslaughter.  The  appel- 
late court  took  the  view  that  suicide  was  a  criminal  act,  and  followed 
the  principle  that  one  who  attempts  to  commit  a  crime  and  thereby 
encompasses  a  homicide  is  responsible  therefor,  although  the  killing 
was  not  intended.*  Occasionally  attempts  to  commit  suicide  have 
been  denounced  by  statute; '  but  the  policy  seems  not  to  be  very  well 
settled  on  the  point,  for  there  is  excellently  reasoned  authority  which 
asserts  that  in  the  absence  of  statute  an  attempted  suicide  is  not  an 
indictable  ofiFense.*  , 

22.  Persons  Aiding,  Abetting,  Counseling. — According  to  some 
authorities,  at  common  law,  if  one  counseled  another  to  commit  sui* 
cide,  and  the  other,  by  reason  of  the  encouragement  and  advice,  killed 
himself,  the  adviser  was  guilty  of  murder  as  an  aider  and  abettor, 
provided  he  was  present  when  his  advice  was  carried  out.*    Blackstone 

• 

2.  State  V.  Levelle,  34  S.  C.  120, 13  Notes:  7  L.R.A.(N.S.)  286;  8  Ann. 
S.  E.  319,  27  A.  S.  R.  799.  Cas.  354. 

3.  Connecticut  Mut.   Life  Ins.   Co.       See  Criminal  Law,  vol.  8,  p.  352. 
V.  Groom,  86  Pa.  St.  92,  27  Am.  Rep.       5.  See  infra,  par.  152. 

689.     See  also  Insanity.     As  to  the       6.  Com.  v.  Mink,  123  Mass.  422,  25 
punishability    of   insane    persoL.    for  Am.  Rep.  109.    See  infra,  par.  147  et 
the  commission  of  homicide,  see  supra,  seq. 
par.  9  et  seq.  7.  Note :  8  Ann.  Cas.  354. 

4.  Roval  Circle  v.  Achterrath,  204  8.  May  v.  Pennell,  101  Me.  516,  64 
111.  549,  68  N.  E.  492,  98  A.  S.  R.  224,  Atl.  885, 115  A.  S.  R.  334,  8  Ann.  Cas,' 
63    L.R.A.    452;    Darrow    v.    Family  351,  7  L.R.A.(N.S.)   286. 

Fund  Soc,  116  N.  Y.  537,  22  N.  E.       9.  Com.  v.  Bowen,  13  Mass.  356,  7. 
1093,  15  A.  S.  R.  430,  6  L.R.A.  495,  Am.  Dec.  154;  State  v.  Webb,  216  Mo. 
overruled  on  another  point  by  Ship-  378,  115  S.  W.  998,  129  A,  S.  R.  518, 
man  v.  Protected  Home  Circle,  174  N.   16   Ann.   Cas.   518,   20   L.R.A.(N.S.) 
y.  398,  67  N.  E.  83,  63  L.R.A.  347.       1142.  ^ 
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says  that  suicide  admits  of  accessories  before  the  fact,  as  well  as  other 
felonies,  "for  if  one  peisuades  another  to  kill  himself,  and  be  does 
so,  the  advisor  is  guilty  of  murder."  *®  If  self  destruction  is  a  felonyj 
reason  these  courts,  the  accessory  is  equally  guilty,  as  if  he  bad  aided 
and  abetted  in  the  murder  of  one  person  by  another.^^  But  the  rule 
of  the  common  law  declared  that  an  accessory  before  the  fact  in 
felony  might  not  be  punished  until  the  principal  had  been  convicted,** 
and  hence  it  was  held  that  one  who  counseled  another  to  commit  sui- 
cide, but  was  not  present  when  the  suicidal  act  was  done,  escaped 
prosecution  entirely.*'  This  position  has  proven  to  be  too  highly 
technical  to  meet  the  approval  of  some  courts.  It  is  reasoned  that 
if  a  lunatic  or  an  idiot,  at  the  direction  or  instigation  of  another 
person,  commit  a  homicide,  no  one  questions  but  what  the  instigator 
and  director  will  be  guilty  of  felony,  although  the  principal  cannot 
be  punished  at  all ;  and  that  if  A,  by  virtue  of  deceit  or  persuasion, 
induce  B  to  kill  himself,  this  is  as  much  the  act  of  A  as  though  A 
had  induced  C  to  kill  B.**  And  under  modern  statutes,  providing 
for  the  punishment  of  accessories  before  the  fact  in  felony  bs  prin- 
cipals, it  seems  that  one  who  counsels  or  advises  another  to  commit 
suicide  may  be  punished  for  the  offense'.*^  The  question  has  been 
set  at  rest  in  some  states  by  statutory  enactment  declaring  that  one 
who  assists  another  in  the  commission  of  suicide  shall  be  guilty  of 
manslaughter.**  Of  course,  in  order  to  have  incurred  responsibility 
as  an  aider  or  abettor,  the  accused  must  have  done  or  said  something  . 
which  assisted,  induced  or  encouraged  the  deceased  to  kill  himself; 
but  the  mere  wish  that  another  will  kill  himself,  accompanied  by 
knowledge  that  he  intends  to  do  so,  and  assent  to  the  act,  does  not 
constitute  felonious  homicide,  unless-  something  is  done  to  encourage, 
aid,  or  induce  the  act.*'  Where  the  view  prevails  that  suicide  is  in 
no  degree  criminal,  it  seems  that  one  who  aids  and  counsels  suicide 
is  innocent  of  any  violation  of  law,**  but  even  under  this  rule  a  person 

Notes:  66  L.R.A.  304;   22  L.R.A.  14.  Burnett  v.  People,  204  III.  208, 

(N.S.)  243.  68  N.  E.  505,  98  A.  S.  R.  206,  66 

See  Accessories  and  Other  Par-  L.R.A.  304. 

TiciPANTS  IN  Crime,  vol.  1,  p.  138,  15.  Com.  v.  Hicks,  118  Ky.  637,  82 

146.  S.  W.  265,  4  Ann.  Cas.  1154  and  note. 

10.  Com.  V.  Hicks,  118  Ky.  637,  82  16.  State  v.  Webb,  216  Mo.  378,  115 
8.  W.  266,  4  Ann.  Cas.  1154.  S.  W.  993,  129  A.  S.  R.  518,  16  Ann. 

11.  Com.  V.  Bowen,  13  Mass.  356,  7  Cas.  518,  20  L.R.A.{N.S.)  1142. 
Am.  Dec.  154.  17.  Burnett  v.  People,  204  111.  208, 

12.  See    AccBssoRHss    and    Other  68  N.  E.  505,  98  A.  S.  R.  206,  66 
Paritctpants  in  Crime,  vol.  1,  p.  138,  L.R.A.  304. 

146,  152.  18.  Sanders  v.  State,  54  Tex.  Crim. 

13.  Com.  V.  Mink,  123  Mass.  422,   101,  112  S.  W.  68,  22  L.R.A.(N.S.) 
26  Am.  Rep.  109.  243. 

Notes:   66  L.R.A.   304;   22  IaRA.       Note:  4  Ann.  Cas.  1157. 
(N.S.)  243;  4  Ann.  Cas.  U67. 
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is  not  justified  in  taking  the  life  of  the  one  who  desires  to  die.^* 
It  is  a  general  principle  of  the  criminal  law  that,  although  several 
parties  conspire  to  do  a  criminal  act,  there  is  a  place  of  repentance, 
a  locus  penitential,  so  that,  before  the  act  is  done^  either  one  or  aU 
of  the  parties  may  abandon  their  design  and  thus  avoid  committing 
the  criminal  act.*®  Nor  is  it  necessary,  in  order  to  relieve  one  from 
responsibility  for  counseling  suicide  who  repents  and  endeavors  to 
persuade  the  person  so  counseled  not  to  do  so,  that  deceased  should 
have  abandoned  his  purpose,  and  led  accused  in  good  faith  to  believe 
that  he  had  done  so.^ 

23.  Mutual  Agreements  to  Commit  Suicide. — ^In  those  jurisdictions 
where  suicide  is  deemed  to  be  a  felony,  if  two  persons  mutually 
agree  to  kill  themselves  together,  and  the  means  employed  to  produce 
death  take  effect  on  one  of  the  parties  only,  the  survivor  will  be  held 
guilty  of  murder.*  The  fact  that  the  deceased  consented  *  will  not 
remove  the  case  from  this  grade  of  felonious  homicide.'^  But  when 
two  persons  enter  into  a  suicide  pact,  there  is  always  a  place  of  repent- 
ance, a  locus  penitentise,  and  if  one  of  the  parties  abandons  his  pur- 
pose of  committing  suicide  and  endeavors  to  persuade  the  other  also 
to  abandon  it,  be  has  done  all  that  the  law  requires  him  to  do.'^ 

n.  Participants  in  Offense 

Pariidpatian  in  Homicidal  Act 

24.  Responsibility  for  Acts  of  Other  Participants. — As  a  general 
proposition,  a  person  is  responsible  only  for  the  acts  committed  directly 
and  immediately  by  himself,  but  this  generality  admits  of  all  those 
exceptions  which  are  founded  on  the  principle  of  agency,^  among 
others  the  doctrine  whereby  one  conspirator  or  confederate  incurs 
responsibility  for  the  acts  of  his  co-conspirators  done  pursuant  to  the 
combination  or  confederation.'  As  applied  to  the  subject  in  hand, 
the  general  rule  declares  that  the  several  individuals,  who,  acting  inde- 
pendently, do  acts  which  are  calculated  to  produce  the  death  of 
another,  are  criminally  responsible  only  for  the  consequences  of  their 

19.  Sanders  v.  State,  54  Tex.  Crim.       Notes:  66  L.R.A.  305;  4  Ann.  Cas. 
101,  112  S,  W.  68,  22  L.R.A.(N.S.)    1157. 

243.  3.  See  infra,  par.  36. 

20.  See  Consphiact,  vol.  5,  p.  1067.       4.  Turner  v.  State,  119  Tenn,  663, 
L  SUte  v.  Webb,  216  Mo.  378,  115  108  S.  W.  1139,  123  A.  S.  R.  758,  14 

S.  W.  998,  129  A.  S.  R.  518,  16  Ann.  Ann.  Cas.  990,  15  L.R.A.(N.S.)  988. 
Cas.  518,  20  L.R.A.(N.S.)  1142.  5.  State  v.  Webb,  216  Mo.  378,  116 

2.  Com.  v.  Mink,  123  Mass.  422,  25  S.  W.  998,  129  A.  S.  R.  518,  16  Ann. 
Am.  Rep.  109;  Turner  v.  State,  119  Cas.  518,  20  L.R.A.(N.S.)  1142. 
Tenn.  663,  108  S.  W.  1139,  123  A.  S.      6.  See  Principal  and  Agent.    And 
E.  758,  14  Ann.  Cas.  990,  15  L.R.A.   see  infra,  par.  52  et  seq. 
'(N.S.)  988.  7,  See  Conspiracy,  vol.  5,  p.  1063. 
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own  acts,  and  may  not  be  punished  for  the  acts  of  the  others .•  If, 
however,  several  persons  voluntarily  unite  or  combine  in  the  com- 
mission of  a  homicide,  the  rule  is  otherwise;  each  is  responsible  for 
the  killing,*  though  in  varying  degree  depending  on  whether  they 
participated  as  principals  or  accessories.^^  The  general  rule  would 
seem  to  be  that  the  guilt  of  one  aiding  the  doer  of  the  act,  is  meas- 
ured by  the  intent  of  the  one  actually  committing  the  offense.**  If 
a  person  joins  with  one  or  more  others,  each  and  all  of  whom  are 
actuated  by  the  desire  of  taking  the  life  of  another  person  wilfully, 
deliberately,  maliciously,  and  premeditatedly,  and  in  pursuance  of 
such  common  design  he  acts  in  concert  with  the  others,  still  actu- 
ated by  the  purpose  of  murder  unrepented  of  up  to  the  instant  that 
the  fatal  shot  is  fired,  he  is  guilty  of  murder  in  the  first  degree  though 
his  own  hand  does  not  actually  cause  the  death.** 

25.  Principals  and  Accessories. — According  to  the  common  law 
refinements,  participants  in  crime  were  either  principals  or  accesso- 
ries; principals  again  were  divided  into  two  degrees;  and  accessories, 
depending  upon  whether  their  participation  preceded  or  succeeded  the 
fact  of  death,  were  denominated  ''accessories  before  the  fact''  and 
"accessories  after  the  fact."  **  The  attempted  distinction  between 
principals  in  the  first  degree  and  principals  in  the  second  degree  has 
long  since  been  abandoned  as  being  unsubstantial,*^  yet  whatever 
truth  may  have  resided  therein  is  applicable  to  murder,  manslaughter 
and  suicide,  as  well  as  to  other  crimes.**  A  presence,  either  actual 
or  constructive,  when  coupled  with  an  aiding  or  abetting,  a  counsel- 
ing, inciting,  hiring,  or  in  any  manner  assisting  in  the  commission 
of  a  felony,  will  make  a  person  a  principal  in  the  offense.**    Under 

8.  Note:  67  L.E.A.  426,  431.  18  S.  C.  175,  44  Am.  Rep.  569.    See 

9.  Ferguson  v.  State,  134  Ala.  63,  Accessories  and  Otheb  Pabtigx- 
32  So.  760,  92  A.  S.  R.  17;  Hamilton  pants  in  Crime,  vol.  1,  p.  132  et  seq. 
v.  People,  113  111.  34,  55  Am.  Rep.  15.  Horne  v.  State,  1  Kan.  42,  81 
396;  Jackson  v.  Com.,  100  Ky.  239,  38  Am.  Dec.  499;  Stflto  v.  Jarrell,  141  N. 
8.  W.  422,  1091,  66  A.  S.  R.  336;  C.  722,  53  S.  E.  127,  8  Ann.  Cas.  438 
Levering  v.  Com.,  132  Ey.  666,  117  and  note.  See  AccissOBiss  and 
8.  W.  253,  136  A.  S.  R.  192,  19  Ann.  Other  Participants  in  Crime,  vol 
Cas.  140 ;  State  v.  Stair,  87  Mo^  268,  1,  p.  137  et  seq. 

56  Am.  Rep.  449.  16.  State  v.  Jenkins,  14  Rich.  L.  (S. 

Notes:  36  Am.  Rep.  788;  67  L.RJL  C.)  215,  94  Am.  Dec.  132;  Connaughty 

431 ;  68  L.R.A.  195.  ▼.  State,  1  Wis.  159,  60  Am.  Dec.  370. 

10..  See  infra,  par.  25.  One  who  is  present  as  an  aider  and 

11.  Red  V.  State,  39  Tex.  Crim.  667,  abettor  in  a  homicide  is  a  principal, 
47  S.  W.  1003,  73  A.  S.  R.  965.  although    another    does    the    killing. 

12.  Note:  68  L.R.A.  211.  State  v.  Lilliston,  141  N.  C.  857,  54 

13.  See  Accessories  and  Other  S.  E.  427,  115  A.  S.  R.  705;  State  v. 
Participants  in  Crime,  vol.  1,  p.  131.  Nargashian,  26  R.  I.  299,  58  Atl.  953, 

14.  State  V.  Pley,  2  Brev.  (S.  C.)  106  A.  S.  R.  715,  3  Ann.  Cas.  1026; 
338,  4  Am.  Dec.  583 ;  State  v.  Putman,  Thomas  v.  State,  43  Tez.  Crinu  20,  62 
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an  indictment  charging  several  persorus  as  principals  in  murder,  it 
is  competent  to  convict  one  person  of  one  degree  of  culpable  homi- 
cide and  another  of  some  other  degree,  according  to  the  intent  with 
which  each  did  the  acts  charged  and  proved  against  him.*'  The 
principal  need  not  be  named  in  the  indictment  in  order  to  justify 
a  conviction  of  the  accessory ;  *®  but  where  it  charges  one  as  prin- 
cipal and  another  as  accessory  to  the  murder  it  is  held  to  contain 
but  one  count.*^  Manslaughter  does  not  admit  of  accessories,  inas- 
much as  it  is  of  the  essence  of  the  offense  that  it  shall  have  been 
committed  without  premeditation  or  prearrangement ;  *•  and  acces- 
sories to  suicide,  under  the  common  law  rule,  are  held  to  be  unpunish- 
able.* Complications  arising  out  of  the  common  law  distinctions 
between  principals  in  the  first  and  second  degrees  and  accessories 
before  the  fact,  have  been  abolished  very  generally  by  statutes  which 
provide  that  all  persons  concerned  in  the  commission  of  any  felony 
whether  directly  committing  the  act  or  whether  aiding  and  abetting 
its  commission,  though  not  present,  shall  be  indicted,  tried  and  pun- 
ished as  principals.*  An  accessory  before  the  fact  to  a  murder  in 
which  the  wound  is  inflicted  in  one  county  and  the  injured  person 
dies  in  another,  may  be  tried  in  either  county,  although  his  acts  are 
committed  only  in  the  former,  under  statutes  providing  that  acoes- 
sories  shall  be  liable  to  the  same  punishment  as  principals,  and  may 
be  prosecuted  jointly  with  them,  and,  in  case  of  a  crime  committed 
jointly  in  two  counties  the  prosecution  may  be  in  either.'  To  fix 
the  guilt  of  one  who  is  charged  as  accessory  after  the  act,  it  is  essential 
that  the  homicide  be  complete  by  the  occurrence  of  death.  Until 
such  time,  any  aid  or  assistance  rendered  to  a  party  in  order  to'  enable 
him  to  escape  the  consequences  of  his  crime,  will  not  make  the  person 
affording  such  assistance  guilty  as  an  accessory  after  the  fact.* 

26.  Principalsi  in  Second  Degree. — ^A  principal  of  the  first  degree 
is  one  who  does  the  homicidal  act,  either  in  person  or  through  an 
innocent  agent,  and  a  principal  of  the  second  degree  is  one  who  is 

S.  W.  919,  96  A.  S.  R.  834;  Connaugh-  1.  See  supra,  par.  22. 

ty  V.  State,  1  Wis.  159,  60  Am.  Dec.  2.  Burnett  v.  People,  204  III.  208, 

370.  68  N.  E.  505,  98  A.   S.  R.  206,  66 

17.  Red  v.  State,  39  Tex.  Crim.  667,  L.R.A.  304.  See  Accessories  and 
47  S.  W.  1003,  73  A.  S.  R.  965.  Other  Participants  in   Crime,  vol. 

18.  Powers  v.  Com.,  110  Ky.  386,  61  1,  p.  130. 

S.  W.  735,  63  S.  W.  976,  53  L.R.A.  These  acts  of  course  apply  to  mur- 
245.  der.     Williams  v.  State,  81  Ala.  1,  1 

19.  State  V.  Atkinson,  40  S.  C.  363,   So.  179,  60  Am.  Rep.  133.  " 

18  S.  p].  1021,  42  A.  S.  R.  877.  3.  Hargis  v.  Parker  (Ky.)  86  S.  W. 

20.  State  v.  Putman,  18  S.  C.  175,  704,  69  L.R.A.  270.  See  Accessories 
44  Am.  Rep.  569;  Jones  v.  State,  13  and  Other  Participants  in  Crime, 
Tex.  168,  62  Am.  Dee.  550.    See  Ac-  vol.  1,  p.  150. 

cessories  and  Other  Participants  in  4.  Harrel  v.  State,  39  Miss.  702,  80 
Crime,  vol.  1,  p.  146.  Am.  Dec.  95. 
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prftsent,  lending  his  countenance,  aid,  encouragement,  or  other  menUil 
aid,  while  another  does  the  act.*  At  the  present  time,  at  least,  what- 
ever the  rule  formerly  may  have  been,  a  person  may  be  convicted 
of  murder  as  principal  in  the  second  degree  although  the  indictment 
charges  him  with  having  been  a  principal  in  the  first  degree.*  While 
it  is  necessary  to  state  in  the  indictment  the  manner  of  doing  the  in- 
jury which  occasioned  the  death  of  the  party  murdered ;  yet  if  several 
be  present,  aiding  and  assisting  in  the  perpetration  of  the  "act,  it  is 
not  material  whether  it  is  correctly  stated  which  of  them  did  the  act 
For  if  A.  be  indicted  as  having  given  the  mortal  stroke,  and  B.  and 
C.  as  present,  aiding  and  assisting,  and  it  should  appear  from  the 
evidence  that  B.  gave  the  stroke,  and  A.  and  C.  were  aiding  and  assist- 
ing, this  proof  maintains  the  indictment,''  A  principal  in  the  second 
degree  may  be  put  on  his  trial  for  murder  after  a  defendant  charged 
as  principal  in  the  first  degree  has  been  convicted  of  nothing  more 
than  manslaughter  or  one  of  the  lesser  degrees  of  homicide.^ 

27.  What  Constitutes  Participation  in  Offense. — To  constitute  one 
a  participant  in  a  homicide,  he  must  have  aided,  abetted,  assisted, 
encouraged,  or  advised  the  killing;  ^  and  in  order  to  have  been  pres- 
ent aiding  and  abetting  in  the  commission  of  the  offense  he  must 
have  been  so  situated  as  to  render  some  aid  to  him  who  directly  per- 
petrated the  homicidal  act.^^  One  who  is  merely  present  and  sees 
that  a  homicide  is  about  to  be  committed,  and  yet  in  no  manner 
interferes,  is  not  thereby  deemed  to  participate  in  the  commission 
of  the  offense.^^  Nothing  less  than  participation  in  the  homicidal 
design  will  render  one  responsible  for  the  acts  of  others.^^  It  has 
been  held  that  mere  presence  and  participation  in  the  act  of  killing 
are  not  conclusive  evidence  of  consent  and  concurrence  in  the  perpe- 
tration of  the  act.^'    For  example,  if  a  person  accused  of  murder 

6.  Red  v.  State,  39  Tex.  Crirn.  6(57,       11.  White  v.  People,  139  111.  143,  28 

47  S.  W.  1003,  73  A.  S.  R.  965.  N.  E.  1083,  32  A.  S.  R.  196;  State  v. 

6.  Brooks  v.  State,  128  Ga.  261,  57  Larkin,  260  Mo.  218,  157  S.  W.  600, 
8.  B.  483,  12  L.RA.{N.S.)  889.  46  L.R.A.(N.S.)  13;  SUte  v.  Hildreth, 

7.  Brooks  v.  State,  128  Ga.  261,  57  31  N.  C.  440,  61  Am.  Dec.  369 ;  Wool- 
S.  E.  483, 12  L.R.A.(N.S.)  889;  State  weaver  v.  State,  60  Ohio  St.  277,  34 
V.  Flev,  2  Brev.  (S.  C.)  338,  4  Am,  N.  E.  352,  40  A.  S.  R.  667;  Chapman 
Dec.  6*83.  v.  State,  43  Tex.  Crim.  328,  65  S.  W. 

8.  State  V.  Crank,  2  Bailey  (S.  C.)  1098,  96  A.  S.  R.  874;  Connaughty  v. 
66,  23  Am.  Dec.  117.  State,  1  Wis.  169,  60  Am.  Dec.  370. 

Note:  8  Ann.  Cas.  440.  12.  Brooks  v.  State,  128  Ga.  261,  57 

9.  Levering  v.  Com.,  132  Kv.  666,   S.  E.  483, 12  L.R.A.(N.S.)  889;  White 
,     117  S.  W.  253,  136  A.  S.  R.  i92,  19  v.  People,  139  111.  143,  28  N.  E.  1083, 

Ann.  Cas.  140;  State  v.  Larkm,  250  32  A.  S.  R.  196;  Snell  v.  State,  29  Tex. 

Mo.  218,  157  S.  W.  600,  46  L.R.A.  App.  236,  15  S.  W.  722,  25  A.  S.  R. 

(N.S.)    13;   Trim  v.   Com.,  18   Grat.  723;  Chapman  v.  State,  43  Tex.  Crim. 

(Va.)  983,  98  Am.  Dec.  765.  328,  65  S.  W.  1098,  96  A.  S.  R.  874. 

10.  Com.  V.  Knapp,  9  Pick.  (Mass.)  13.  Brooks  v.  State,  128  Ga.  261,  57 
496,  20  Am.  Dec.  491,  S.  E.  483,  12  L.R.A.(N.S.)  889. 
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mmply  poured  turpentine  on  the  person  of  the  deceased  with  no 
intent  that  it  should  be  set  on  fire  to  kill  him,  and  was  merely  pres- 
ent when  someone  else  set  fire  to  the  deceased,  but  did  not  agree  to 
adopt  the  unlawful  act  and  intent  either  by  words  or  action,  the 
presence  of  the  accused,  together  with  the  fact  that  he  thus  poured 
the  turpentine,  does  not  alone  constitute  him  guilty  of  the  murder 
resultinj^  from  the  firing  of  the  turpentine  by  another.**  Again,  if 
one  brother  comes  to  the  assistance  of  another,  who  is  engaged  in  a 
fight,  and  whose  adversary  is  seeking  to  obtain  a  club  with  which 
to  strike  the  brother  with  whom  he  is  fighting,  the  assisting  brother 
is  not  chargeable  with  the  murderous  intent  of  the  fighting  brother, 
unless  it  be  shown  that  he  knew,  or  might  reasonably  have  known, 
of  such  intent.**  But  if  two  men  engage  in  shooting  at  each  other 
in  a  crowded  place,  and  a  bystander  is  killed,  both  are  guilty  of 
murder,  one  as  principal  and  the  other  as  aiding  and  abetting.*^  It 
has  been  held  that  one  who  advises  and  counsels  the  killing  of  public 
officers  is  guilty  of  murder  without  any  reference  to  the  question 
whether  he  engages  in  a  conspiracy  to  do  or  procure  the  doing  of 
some  other  unlawful  act,  if,  in  pursuance  of  such  advice  and  counsel, 
and  induced  thereby,  an  official  is  killed.*' 

28.  Termination  of  Liability  for  Acts  of  Others. — So  long  as  one 
person  continues  to  act  in  concert  with  another,  so  long  will  he  be 
deemed  responsible  for  a  homicide  committed  by  such  other. *^  But 
where  the  position  of  a  person  as  principal  in  the  second  degree  in 
homicide  arises  out  of  a  concert  of  action  simply,  without  any  previous 
agreement  or  compact  as  to  its  extent  or  purpose,  his  responsibility 
for  the  acts  of  his  principal  ceases  when  he  abandons  the  common 
purpose  and  withdraws  from  further  concert,  and  withdraws  his  aid, 
countenance,  and  encouragement  from  the  enterprise.**  Information 
by  an  aider,  abettor,  or  accessory  to  a  homicide,  of  his  withdrawal 
from  the  unlawful  enterprise  in  which  he  and  his  associates  are 
engaged,  may  be  either  by  words  or  acts;  and  if,  with  the  intention 
of  notifying  his  associates  of  his  withdrawal,  he  does  acts  which  should 
be  effectual  for  that  purpose,  but  which  do  not  produce  on  the  minds 
of  his  associates  the  effect  which  he  intends,  and  which  they  naturally 
should  produce,  such  acts  are  proper  for  the  jury  to  consider  in  deter- 
mining his  relation  to  the  homicide  which  his  associates  afterwards 
commit*^     However,  a  mere  attempt  to  flee  from  the  scene  of  a 

14.  Chapman  v.  State,  43  Tex.  Grim.   S.  W..735,  63  S.  W.  970,  53  L.EJL 
328.  66  S.  W.  1098,  96  A.  S.  R.  874.      245. 

15.  Snell  V.  Slate,  29  Tex.  App.  236,       18.  Note:  4  L.R.A.(N.S.)  576. 

15  S.  W.  722,  25  A.  S.  R.  723.  19.  Spencer  v.  State,  77  Ga.  165,  3 

16.  State  V.  Lilliston,  141  N.  C.  857,   S.  E.  661,  4  A.  S.  R.  74. 

64  S.  E.  427,  115  A.  S.  R.  705.  Note:  4  L.R.A.(N.S.)  576. 

17.  Powers  v.  Com.,  110  Ky.  386,  61       20.  Note:  4  L.R.A.(N.S.)  577. 
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homicide  before  the  fatal  shot  is  fired  will  not  absolve  from  respon- 
sibility one  who  aided,  abetted,  and  encouraged  its  commission  to 
the  extent  of  commanding  the  one  who  committed  it  to  shoot  deceased.^ 

Participation  in  Other  Offense  Resulting  in  Homicide 

29.  Responsibility  for  Acts  of  Other  Participants. — It  is  a  familiar 
general  rule  that  when  several  parties  conspire  or  combine  together 
to  commit  any  unlawful  act,  each  is  criminally  re6por*<ible  for  the 
acts  of  his  associates  or  confederates  committed  in  furtherance  or  in 
prosecution  of  the  common  design  for  which  they  combine.*  Apply- 
ing the  principle  to  the  subject  under  consideration,  the  courts  hold 
that  if  several  persons  combine  or  conspire  to  do  an  unlawful  act, 
and  in  the  prosecution  of  the  common  object  a  culpable  homicide 
results,  all  are  alike  criminally  responsible.'  The  immediate  injury, 
from  which  death  ensues,  is  considered  as  proceeding  from  all  who 
are  present  and  abetting  the  injury  done,  and  the  actual  perpetrator 
is  considered  as  the  agent  of  his  associates.  His  act  is  their  act,  as 
well  as  his  own;  and  all  are  equally  criminal.*  It  is  not  essential 
to  the  conviction  of  one  of  the  participants  that  the  state  either  allege 
or  prove  that  he  used  the  weapon  with  which  the  killing  was  done.* 
While  the  rule  is  as  stated,  an  exception  exists  in  the  case  of  a  soldier 
who  is  bound  to  obey  the  orders  of  his  superior  officer.  Although 
he  may  have  participated  in  an  unlawful  enterprise,  which  has  resulted 
in  a  homicide,  he  is  not  to  be  held  responsible  for  the  killing,  unless 
personally  he  fired  the  shot  or  otherwise  inflicted  the  wound.* 

30.  What  Constitutes  Participation. — ^To  bring  a  person  within 
the  principle  under  discussion,  it  must  be  made  to  appear  that  a  con- 
spiracy, combination  or  common  design  existed  between  him  and 

1.  State  V.  Forsha,  190  Mo.  296,  88   W.  1002,  129  A.  S.  R.  526,  23  L.R.A. 
8.  W.  746,  4  L.R.A.(N.S.)  576.  (N.S.)  272;  State  v.  Fley,  2  Brev.  (S. 

2.  See  Conspiracy,  vol.  6,  p.  1063.   C.)    338,  4  Am.  Dec.  583;   State  v. 
8.  Williams  v.  State,  81  Ala.  1,  1   Jenkins,  14  Rich.  L.  (S.  C.)  215,  94 

So.  179,  60  Am.  Rep.  133;  Amos  v.  Am.  Dec.  132;  Phillips  v.  State,  26 

State,  83  Ala.  1,  3  So.  749,  3  A.  S.  R.  Tex.  App.  228,  9  S.  W.  557,  8  A.  S. 

682;  Ferguson  v.  State,  134  Ala.  63,  R.  471;  State  v.  King,  24  Utah  482, 

32  So.  760,  92  A.  S.  R.  17;  Andrews  68  Pac.  418,  91  A.  S.  R.  808;  Trim  v. 

▼.  People,  33  Colo.  193,  79  Pac.  1031,  Com.,  18  Grat.  (Va.)  983,  98  Am.  Dec. 

108  A.  S.  R.  76;  Spies  v.  People,  122  765. 

lU.  1,  12  N.  E.  865,  17  N.  E.  898,  3  Note:  68  L.R.A.  193. 

A.  S.  R.  320;  Butler  v.  People,  125  4.  People  v.  Gukouski,  250  Tl.  231, 

III.  641,  18  N.  E.  338,  8  A.  S.  R.  423,  95  N.  E.  153,  Ann.  Cas.  1912B  297; 

1  L.R.A.  211;  People  v.  Gukouski,  250  State  v.  Fley,  2  Brev.  (S.  C.)  338,  4 

HI,   231,    96    N.    E.   153,    Ann.    Cas.  Am.  Dec.  583. 

1912B  297;  Com.  v.  Moore,  121  Ky.  5.  Note:  45  L.R.A.(N.S.)  56. 

97,  88  S.  W.  1085, 123  A.  S.  R.  189, 11  6.  Riggs  v.  State,  3  Cold.   (Tenn.) 

Ann.  Cas.  1024,  2  L.R.A.(N.S.)  719;  85,  91  Am.  Dec.  272.    See  supra,  par, 

Bute  v.  Darling,  216  Mo.  450,  115  S.  3. 
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the  person  who  directly  has  taken  the  life  of  the  deceased.'  Pre- 
arrangement  is  not  essential,  however,  for  it  suffices  that  the  combina- 
tion was  entered  into  in  an  emergency.®  Nor  is  it  necessary,  in 
order  to  make  a  party  liable,  that  he  should  be  actually  and  immedi- 
ately present  at  the  commission  of  the  offense.  If  he  co-operates  in 
the  execution  of  the  common  purpose  by  watching  at  a  proper  dis- 
tance to  prevent  surprise,  or  the  lite,-  or  if,  with  the  intention  of 
giving  assistance,  he  remains  near  enough  to  afford  it  if  the  occasion 
for  it  should  arise,  he  is  constructively  present,  and  is  equally  guilty 
with  those  who  are  actually  present  and  do  the  act.* 

31.  Nature  of  Offense  Contemplated. — ^If  the  unlawful  act  agreed 
to  be  done  is  dangerous,  or  homicidal  in  its  character,  or  if  its  accom- 
plishment will  necessarily  or  probably  require  the  use  of  force  and 
violence,  which  may  result  in  the  taking  of  life  unlawfully,  every 
party  to  such  agreement  will  be  held  criminally  liable  for  whatever 
any  of  his  co-conspirators  may  do  in  furtherance  of  the  common 
design.**  Accordingly,  one  person  may  be  held  liable  for  the  hom- 
icidal act  of  another,  where  such  act  results  from  their  combined 
efforts  to  commit  robbery,**  burglary,*^  breaking  in  and  stealing,** 
or  assault  merely.**  If  two  or  more  persons  enter  into  a  conspiracy 
that  one  of  the  number  shall  assault  and  whip  another,  and  all  go 
together  to  the  place  where  such  other  is  for  the  purpose  of  encour- 
aging the  assault  on  him,  and  one  of  them  makes  an  assault  with 
a  deadly  weapon  resulting  in  the  death  of  the  person  assaulted,  the 
use  of  such  weapon  must  be  regarded  as  the  act  of  all  the  conspira- 
tors, though  they  did  not  know  that  the  one  who  used  it  had  it  in 

7.  Chapman  v.  State,  43  Tex.  Crim.  19,  18  Ann.  Cas.  979,  23  L.R.A.(N.S.) 
328,  65  S.  W.  1098,  96  A.  S.  R.  874.      1023 ;  Com.  v.  Major,  198  Pa.  St.  290, 

Note:  68  L.R.A.  200.  47  Atl.  741,  82  A.  S.  R.  803;  SUte  v. 

8.  Note :  68  L.R.A.  200.  King,  24  Utah  482,  68  Pac  418,  91  A. 

9.  Trim   v.    Com.,   18   Grat.    (Va.)    S.  R.  808. 

983,  98  Am.  Dec.  765.  Note:  45  L.R.A,(N.S.)  55. 

10.  Williams  v.  State,  81  Ala.  1,  1  12.  Conrad  v.  State,  75  Ohio  St.  52, 
So.  179,  60  Am.  Rep.  133;  State  v.  78  N.  E.  967,  8  Ann.  Cas.  966,  6 
Darling,  216  Mo.  450,  115  S.  W.  1002,  L.R.A. (N.S.)  1154;  Com.  v.  Major, 
129  A.  S.  R.  526,  23  L.R.A. (N.S.)  272;  198  Pa.  St  290,  47  Atl.  741,  82  A.  8. 
Conrad  v.  State,  75  Ohio  St.  52,  78  N.  R.  803. 

E.  957,  8  Ann.  Cas.  966,  6  L.R.A.  Notes:    68   L.R.A.   199;   6   L.R.A. 

(N.S.)  1154;  State  v.  King,  24  Utah  (N.S.)  1154. 

482,  68  Pac.  418,  91  A.  S.  R.  808.  13.  Hamilton  v.  People,  113  HI.  34, 

Notes:    6    L.R.A.(N.S.)    1154;    45  55  Am.  Rep.  396. 

L.R.A.(N.S.)  55.  Note:  68  L.R.A.  198. 

11.  People  V.  Lawrence,  143  Cal.  14.  Williams  v.  State,  81  Ala.  1,  1 
148,  76  Pac.  893,  68  L.R.A.  193  and  So.  179,  60  Am.  Rep.  133;  State  v. 
note;  Andrews  v.  People,  33  Colo.  193,  Darling,  216  Mo.  450,  115  S.  W.  1002, 
79  Pac.  1031,  108  A.  S.  R.  76;  Pum-  129  A.  S.  R.  526,  23  L.R.A.(N.S.)  272 
phrev  V.  State,  84  Neb.  636, 122  N.  W.  and  note. 
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his  possession  or  had  formed  any  design  to  kill.*^  Again,  where 
persons  combine  to  stand  by  one  another  in  a  breach  of  the  peace, 
with  a  general  resolution  of  resistance  to  the  death  of  opposers,  and 
in  the  execution  of  their  design  homicide  is  committed,  all  of  the 
company  are  equally  principals  in  the  crime.**  Similarly,  it  has 
been  held  that  an  indictment  for  murder  charging  the  mortal  injury 
to  have  been  inflicted  by  the  prisoner  is  supported  by  proof  that  the 
prisoner  was  engaged  in  a  riot,  and  that  the  injury  was  inflicted  by 
some  other  one  of  the  rioters,  whether  known  or  unknown,  in  the 
prosecution  of  their  common  purpose.*'  The  degree  of  culpability  for 
a  homicide  committed  by  the  direct  act  of  a  co-conspirator  is  governed 
by  the  rules  applicable  to  homicide  resulting  from  an  unlawful  act 
generally,  the  turpitude  of  the  act  or  ofi'ense  being  the  controlling 
element.  If  the  offense  contemplated  by  the  conspirators  is  a  felony, 
the  parties  to  the  conspiracy  are  guilty  of  murder;  and  if  the  unlaw- 
ful act  is  a  misdemeanor  the  guilt  will  be  of  the  grade  of  man- 
slaughter.*® 

32.  Causal  Relation  of  Offense  to  Killing.— The  rule  of  criminal 
responsibility  for  acts  of  others  done  in  the  prosecution  of  an  unlaw- 
ful project  is  subject  to  the  limitation  that  the  particular  act  of  one 
of  a  party,  for  which  the  associates  and  confederates  are  to  be  held 
liable,  must  be  shown  to  have  been  done  for  the  furtherance,  or  in 
the  prosecution,  of  the  common  object  and  design,  for  which  Ihey 
combined  together.**  There  can  be  no  criminal  responsibility  on  the 
part  of  a  co-conspirator  for  a  death  resulting  from  something  not  fairly 
within  the  common  enterprise,  and  which  might  be  expected  to  happen 
if  occasion  should  arise  for  anyone  to  cause  it.*®  The  homicidal 
act  must  be  the  ordinary  and  probable  effect  of  the  wrong  specifi- 
cally agreed  on,  so  that  the  connection  between  them  may  be  reason- 
ably apparent,  and  not  a  fresh  and  independent  product  of  the  mind 
of  one  of  the  confederates,  outside  of,  or  foreign  to  the  common 

16.  State  V.  Darling,  216  Mo.  450,  Com.,  110  Ky.  386,  61  S.  W.  735,  63 

115  S.  W.  1002,  129  A.  S.  R.  526,  23  S.  W.  976,  53  L.R.A.  245;   Com.  v. 

L.R.A.(N.S.)  272.  Campbell,   7   Allen    (Mass.)    541,   83 

16.  Martin  v.  State,  89  Ala,  115,  8  Am.  Dec.  705;  People  v.  Friedman, 
So.  23, 18  A.  S.  R.  91;  Spies  v.  People,  205  N.  Y.  161,  98  N.  E.  471,  45  L.R.A. 
122  111.  1,  12  N.  E.  865, 17  N.  E.  898,  (N.S.)  55  and  note;  Scott  v.  State,  46 
3  A.  S.  R.  320.  Tex.  Crim.  636,  81  S.  W.  294,  108  A. 

Note:  68  L.R.A.  196.  S.  R.  1032. 

17.  State  V.  Jenkins,  14  Rich.  L.  (S.       Note:  68  L.R.A.  203. 

C.)  215,  94  Am.  Dec.  132.  20.  State  v.  Furney,  41  Kan.  115, 

18.  See  infra,  par.  149.  21  Pac.  213,  13  A.  S.  R.  262 ;  Owens 

19.  Martin  v.  State,  89  Ala.  115,  8  v.  State,  82  Miss.  18,  33  So.  718,  21 
So.   23,   18   A.   S.   R.   91;   Butler  v.  L.R.A.(N.S.)  782. 

People,  125  III.  641,  18  N.  E.  338,  8       Note:  68  L.R.A.  203. 
A.  S.  R.  423,  1  L.R.A.  211;  Powers  v. 
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design.*  To  take  a  plain  example:  One  who  has  instructed  another 
to  kill  a  third,  and  furnished  him  with  weapons  for  that  purpose, 
is  not  responsible  for  the  killing  if,  after  being  diverted  from  his 
purpose,  the  person  receiving  the  instructions  effects  the  killing  to 
aid  a  stranger  with  whom  the  intended  victim  has  become  involved 
in  a  quarrel.*  But  the  fact  that  the  killing  was  not  within  the  actual 
contemplation,  of  the  parties,  does  not  relieve  of  responsibility;* 
indeed,  the  slayer  may  have  been  forbidden  to  kill  by  the  other 
conspirators,  and  yet  they  will  be  held  responsible.*  XJltimately  it 
is  always  a  question  of  fact,  dependent  on  all  of  the  surrounding 
circumstances,  whether  the  homicidal  act  was  within  the  scope  of 
the  original  unlawful  project,^  and  this  question  is  peculiarly  within 
the  province  of  the  jury  to  determine.*  The  fact  that  the  common 
intent  or  purpose  was  directed  against  another  than  the  person  killed, 
and  that  the  person  killed  was  not  intended  to  be  injured,  does  not 
affect  the  ^uilt  of  a  co-conspirator  of  the  person  who  did  the  killing, 
any  more  than  it  would  affect  such  person's  own  guilt.'  Very  plainly^ 
if  the  homicidal  act  is  committed  after  the  conclusion  or  abandon- 
ment of  the  common  design  or  project,  the  other  conspirators  are 
not  to  be  held  responsible.*  For  example,  one  who  has  conspired 
to  commit,  and  has  participated  in  the  commission  of  a  robbery, 
should  not  be  held  criminally  responsible  for  the  death  of  the  perf?on 
robbed  at  the  hands  of  a  co-conspirator  where  the  killing  was  after 
the'robbery  had  been  consummated,  and  where  the  act  was  prompted 
by  the  individual  malice  of  the  perpetrator.*  But  all  are  responsible 
where  the  killing  is  done  immediately  after  the  conclusion  of  the 
project,  for  the  purpose  of  preventing  detection.** 

33.  Withdrawal  from  Participation  in  Offense. — One  who  becomes 
a  participant  in  an  unlawful  project  cannot  relieve  himself  of  lia- 
bility for  a  resulting  homicide  merely  by  withdrawing  from  the 
scene.    His  gililt  consists  in  part  in  the  encouragement  and  support 

1.  Williams  v.  State,  81  Ala.  1,  1       5.  State  ▼.  Darling,  216  Mo.  460, 115 
So.  179,  60  Am.  Rep.  133.  S.   W.  1002,  129   A.   S.  R.  526,  23 

2.  Owens  v.  State,  82  Miss.  18,  33  L.R.A.(N.S.)  272. 

So.  718,  21  L.R.A.(N.S.)  782.  For  particular  acts,  see  68  L.R.A. 

8.  Martin  v.  State,  89  Ala.  115,  8  205  note. 

So.   23,   18   A.   S.   R. .  91 ;    Spies   v.  6.  Powers  v.  Com.,  110  Ky.  386,  61 

People,  122  111.  1,  12  N.  E.  865,  17  N.  S.  W.  736,  63  S.  W.  976,  53  LJI.A. 

E.  898,  3  A.  S.  R.  320;  State  v.  Dar-  245. 

Ung,  216  Mo.  450, 115  S.  W.  1002, '129  Note:  68  L.R.A.  205. 

A.  S.  R.  526,  23  L.R.A. (N.S.)   272;  7.  Note:  68  L.R.A.  209.     And  see 

Com.  V.  Major,  198  Pa.  St.  290,  47  infra,  par.  50. 

Atl.  741,  82  A.  S.  R.  803.  8.  Williams  ▼.  State,  81  Ala.  1,  1 

Note:  68  L.R.A.  195.  So.  179,  60  Am.  Rep.  133. 

4.  People  V.  Friedman,  205  N.  Y.  9.  Note:  45  L.R.A.(N.S.)  56. 

161,  98  N.  E.  471,  45  L.R.A.(N.S.)  55  10.  Note:  45  L.R.A.(N.S.)  56. 
and  note. 
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ihat  he  gives  to  those  who  commit  the  crime;  and  the  influence  and 
effect  of  such  encouragement,  continue  until  he  withdraws  it  by  acts 
or  words  showing  that  he  disapproves  or  opposes  the  contemplated 
crime.  He  cannot  escape  responsibility  merely  by  the  expedient  of 
running  away.**  Nevertheless,  there  is  a  locus  penitentise — ^a  place 
of  repentance — ^at  which  the  conspirator  may  withdraw  from  the 
combination  and  relieve  himself  from  responsibility  for  further  acts 
by  bis  co-conspirators.**  And  if  a  defendant  can  show  that  he  an- 
nounced his  withdrawal  from  the  unlawful  project  and  especially  if 
he  tried  to  dissuade  his  companions  from  a  continuance  therein,  he 
properly  may  be  discharged  of  liability  for  a  homicide  thereafter 
committed.** 

« 
m.  Elements  of  Culpable  Homicidb 

Oenerally 

34.  Legislative  Power  to  Punish  Killing. — ^Under  the  orip;inal  sep- 
aration of  powers  between  the  states  and  the  federal  government  it 
unquestionably  was  contemplated  that  crimes  and  the  definition  and 
punishment  thereof  should  continue  to  reside  in  state  jurisdiction. 
With  the  exception  of  the  crime  of  piracy  *^  and  such  other  offenses 
as  might  be  committed  on  the  waters  over  which  admiralty  jurisdic- 
tion was  deemed  to  extend,*^  the  Congress  probably  was  considered 
to  have  no  criminal  jurisdiction  of  offenses  of  a  general  nature,  such 
as  culpable  homicide.  National  development  has,  however,  greatly 
changed  the  interpretations  put  on  the  constitutional  limitations  of 
federal  power,  and  it  may  be  readily  agreed  at  the  present  time,  that 
Congress  by  virtue  of  the  power  conferred  under  the  commerce  clause, 
confirmed  by  the  decisions  of  the  supreme  court,  may  define  and 
punish  homicidal  acts  occurring  in  course  of  interstate  and  inter- 
national transportation.**  So  far  as  state  jurisdiction  is  concerned, 
the  power  to  fix  the  punishment  for  the  taking  of  human  life  is  plen- 
ary and  unlimited,*^  unless  it  should  appear  to  be  in  conflict  with 
possible  federal  legislation.*® 

35.  Time  of  Killing;  Law  Governing  Culpability. — ^The  several 
crimes  predicable  of  culpable  homicide  are  deemed  to  have  been  com- 
mitted at  the  time  when  the  fatal  blow  or  wound  is  inflicted,  although 
the  death  occurs  on  a  subsequent  date;  and  the  party  is  to  be  tried 

11.  State  ▼.  FoTsha,  190  Mo.  296,  88  16.  See  Comkercb,  vol.  5,  p.  685. 
B.  W.  746,  4  L.R.A.{N.S.)   676  and  17.  People  v.  Durston,  119  N.  Y. 
note.  569,  24  N.  E.  6,  16  A.  S.  R.  859,  7 

12.  See  CONSPmACT,  vol.  5,  p.  1067.  L.R.A.  715.    See  Criminal  Law,  vol 

13.  Note :  68  L.R.A.  210.  8,  p.  56  et  seq. 

14.  See  PiRACT.  18.  See  Constitutiokal  Law,  voL 

15.  See  ADMiRALrr,  vol.  1,  p.  417.  6,  p.  140. 
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by  the  laws  in  force  at  the  time  the  injurious  act  is  done.**  The 
weight  of  authority  is  in  favor  of  the  doctrine  that  the  crime  is  com- 
mitted where  the  blow  is  struck,  the  shot  fired,  or  the  poison  admin- 
istered,^^ and  it  would  seem  that  if  the  place  where  the  blow  is  given 
determines  the  place  or  jurisdiction  of  the  court,  the  crime  may 
equally  be  said  to  be  committed  at  the  time  the  blow  is  given,  the 
shot  is  fired,  or  the  poison  is  administered.* 

36.  Consent  of  Deceased. — Inasmuch  as  the  most  obvious  effect  of 
all  crimes  is  the  wrong  done  to  the  person,  it  has  been  sometimes 
questioned  whether  his  consent  may  not  be  a  perfect  defense  to  a 
prosecution  therefor.  Otherwise  stated,  it  has  been  contended  that 
in  the  case  of  crimes  of  violence  the  act  producing  the  injury  must 
have  been  done  against  the  will  of  the  person  injured.*  Such  a  propo- 
sition has  found  no  recognition  in  the  common  law,  however.  Con- 
sent of  the  deceased  is  not  a  defense  in  a  prosecution  for  homicide.* 
The  right  to  life  and  to  personal  security  is  not  only  sacred  in  the 
estimation  of  the  common  law,  but  it  is  inalienable.^  Publicists 
have  considered  somewhat  the  question  whether  life  may  not  be 
taken,  with  the  consent  of  its  possessor,  to  relieve  from  suffering  or 
other  greater  calamity;  but  the  courts  have  had  to  concern  them- 
selves very  little  with  such  considerations.  In  the  practical  operation 
of  the  law  this  question  will  rarely  if  ever  arise.  When  the  act  which 
immediately  produces  death  is  meritorious  in  character,  prosecuting 
ofi&cers  will  hardly  make  it  the  foundation  of  a  criminal  prosecution. 

Person  KUled 

37.  Human  Beings. — Culpable  homicide  consists  in  the  killing  of 
another  person.  The  life  of  a  human  being  must  have  been  taken. 
It  is  not  necessary,  however,  that  the  indictment  describe  the  deceased 
as  a  human  being;  this  may  rest  in  implication  arising  from  other 
language.*  The  use  of  the  word  "murder''  implies  that  a  rational 
being  was  the  subject  of  the  crime ;  *  the  same  is  true  of  the  word 

19.  Debney  v.  State,  45  Neb.  856,  64   (N.S.)  988;  49  L.R.A.(N.S.)  682. 

N.  W.  446,  34  L.R.A.  851  and  note.  4.  State  v.  Moore,  25  la.  128,  95 

As  to  time  of  death  as  element  of  Am.  Dec.  776. 

offense,  see  infra,  par.  52.  6.  Palmer  ▼.  People,  138  III.  356,  28 

20.  See  infra,  par.  181  et  seq.  N.  E.  130,  32  A.  S.  R.  146;  People  ▼. 

1.  Note:  34  L.R.A.  851.  Gilbert,  199  N.  Y.  10,  92  N.  E.  85,  20 

2.  See  Criminal  Law,  vol.  8,  p.  126.  Ann.  Cas.  769  and  note;  Zunago  ▼. 

3.  State  V.  Moore,  25  la.  128,  95  State,  63  Tex.  Crim.  68,  138  S.  W. 
Am.  Dec.  776;   People  v.  Enoch,  13  713,  Ann.  Cas.  1913D  G65. 

Wend.  (N.  Y.)  159,  27  Am.  Dec.  197;  6.  Palmer  v.  People,  138  HI.  356,  28 
Turner  v.  State,  119  Tenn.  663,  108  N.  E.  130,  32  A.  S.  R.  146;  People  v. 
&.  W.  1139,  123  A.  S.  R.  758,  14  Ann.  Gilbert,  199  N.  Y.  10,  92  N.  E.  85,  20 
Cas.  990,  15  L.R.A.(N.S.)  988.  Ann.  Cas.  769. 

Notes:   63  L.R.A.  909;   15  h.R.A 
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"feloniously ;" '  and  a  like  implication  arises  from  the  use  of  a  name 
that  commonly  is  adopted  as  the  proper  name  of  persons.®  Nor  is 
it  to  be  understood  that  the  name  must  be  one  pf  the  usual  given 
names.  The  courts  have  gone  almost  any  length  in  holding  appel- 
lations sufficient.*  Whether  a  human  being  has  been  killed  is,  from 
a  practical  standpoint,  a  matter  of  proof  rather  than  of  refinement 
in  pleading. ^^  Nevertheless,  according  to  some  authorities,  the  use 
of  the  word  "kill"  instead  of  "murder"  has  been  held  insufficient  to 
give  rise  to  the  implication  that  the  deceased  was  a  human  being.** 
38.  Infants. — ^The  offense  of  procuring  an  abortion  seems,  by  the 
ancient  common  law  writers,  to  be  treated  only  as  an  offense  against 
life.*'^  The  text  writers  are  practically  in  agreement  respecting  inju- 
ries to  unborn  infants, — ^the  rule  being  that  if  the  child  die  before 
birth,  no  crime  is  predicable  of  the  act  causing  its  death,  but  if  the 
infant  be  born  alive  and  thereafter  die,  the  culpability  is  the  same 
as  that  incurred  in  killing  any  other  human  being.*^  And  this  seems 
to  be  the  modern  rule.**  The  element  essential  to  culpability  in 
this  case  seems  to  be  the  independent  existence  of  the  infant.  If  the 
child  can  be  said  to  have  bad  an  independent  existence,  the  act  of 
killing  it  will  be  murder  or  manslaughter,  otherwise  not.**  Of  course, 
the  least  reflection  discloses  how  highly  technical  these  rules  really 
are,  for  it  can  make  little  difference  from  a  practical  standpoint  as 
to  whether  the  child  died  one  minute  before  or  one  minute  after  it 
was  delivered  from  its  mother's  womb.  But  if  technicality  marks 
the  rules  above  stated,  it  may  be  said  with  truth  that  nothing  less 
than  artificiality  is  the  essence  of  the  distinction  sometimes  recognized 
with  respect  to  what  constitutes  an  independent  existence  of  an  infant. 
While  it  plainly  seems  to  be  the  sounder  rule  to  hold  that  an  infant 

7.  Note:  20  Ann.  Caa.  777.  So.  671,  G7  A.  S.  R.  157. 

8.  Johnson  v.  State,  1  Okla.  Crim.  U.  Clarke  v.  State,  117  Ala.  1,  23 
321,  97  Pac.  1059,  18  Ann.  Cas.  300.       So.  671,  67  A.  S.  R.  157;  Smith  v. 

Note:  20  Ann.  Cas.  776.  State,  33  Me.. 48,  54  Am.  Dec.  607; 

An  indictment  for  the  murder  of  Com.  v.  Parker,  9  Mete.  (Mass.)  263, 
one  QeoTge  Bopp  need  not  aver  that  43  Am.  Dec.  396;  State  v.  Cooper,  22 
the  deceased  was  a  human  being;  the  N.  J.  L.  52,  51  Am.  Dec.  248;  Harris 
name  imports  a  human  beinp^.  Palm-  v.  State,  28  Tex.  App.  308,  12  S.  W. 
er  V.  People,  138  IlL  356,  28  N.  E.  130,  1102,  19  A.  S.  R.  837. 
32  A.  S.  R.  146.  Notes:  90  A.  S.  R.  577;  63  L.R.A. 

9.  Note:  20  Ann.  Cas.  776.  908;  49  L.R.A.(N.S.)  582. 

10.  People  V.  Gilbert,  199  N:  Y.  10,  As  to  procuring  a  miscarriage,  see 
92  N.  E.  85,  20  Ann.  Cas.  769;  John-  Abortion,  vol.  1,  p.  69. 

0on  V.  State,  1  Okla.  Crim.  321,  97  As  to  causing  the  death  of  the  moth- 

Pac.  1059,  18  Ann.  Cas.  300.  er,  see  infra,  par.  153. 

11.  Note:  20  Ann.  Cas.  777.  15.  Smith  v.  State,  33  Me.  48,  54 

12.  State  V.  Cooper,  22  N.  J.  L.  52,  Am.  Dec.  607;  Harris  v.  State,  28  Tex. 
61  Am.  Dee.  248.  See  Abortion,  vol.  App.  308,  12  S.  W.  1102,  19  A.  S.  R. 
1,  p.  69.  837. 

13.  Clarke  ▼.  State,  117  Ala.  1,  23 
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has  an  independent  existence  from  the  moment  when  it  is  delivered 
from  its  mother's  womb,  there  are  cases  holding  that  such  is  not  the 
case,  but  that  there  is  no  independent  existence  until  the  umbilical 
cord  is  severed.  It  is  reasoned  that  until  the  umbilical  cord  is  cut 
the  infant  has  no  independent  circulation,  and  hence  that  independ- 
ent life  is  impossible.^* 

39.  Slaves;  Convicts. — It  appearing  that  the  life  of  a  person  has 
been  taken,  the  culpability  of  the  slayer  is  not  diminished  by  the  fact 
that  the  deceased  was  a  slave  or  a  convict  under  sentence  of  death.^^ 
No  modern  civilized  system  of  jurisprudence  has  ever  recognized  a 
right  in  the  master  to  take  the  life  of  his  slave ;  on  the  contrary  the 
slave  stands,  so  far  as  culpability  for  homicide  is  concerned,  m  no  dif- 
ferent situation  than  any  other  human  being.^^  As  to  the  killing  of 
a  convict,  it  may  be  thought  singular  and  unjust  that  the  life  of  a 
man  should  be  forfeited  merely  because  he  has  been  instrumental  in 
procuring  the  murder  of  a  culprit  within  a  few  hours  of  death  by 
the  sentence  of  the  law.  But,  it  is  reasoned,  the  community  has  an 
interest  in  the  public  execution  of  criminals,  and  that  the  culprit, 
though  under  sentence  of  death,  is  cheered  by  hope  to  the  last  moment 
of  his  existence.^* 

Carpus  DelicH 

40.  In  General;  Constituent  Elements. — ^The  term  corpus  delicti 
means  the  body  of  the  offense,  the  substance  of  the  crime.**  As 
applied  in  homicide  cases  it  has  at  least  two  component  elements:  the 
fact  of  death ;  and  the  criminal  agency  of  another  person  as  the  cause 
thereof.*  And,  inasmuch  as  proof  that  the  life  of  a  human  being 
has  been  taken  involves  the  inquiry  as  to  (he  identity  of  the  person 
charged  to  have  been  killed,  it  sometimes  has  been  thought  that  iden- 
tity of  the  slain  is  a  third  element.*  The  primary  and  fundamental 
inquiry  is  the  question  of  death.  This  should  be  shown,  when  pos- 
sible, by  witnesses  who  were  present  when  the  homicidal  act  was  com- 

m 

16.  State  V.  Winthrop,  43  la.  519,  50  A.  8.  R.  134;  Hoeh  v.  People,  219 
22  Am.  Rep.  257.  See  fdso  Curtesy,  111.  265,  76  N.  E.  356,  109  A.  S.  R. 
vol.  8,  p.  393.  327;  Levering  v.  Com.,  132  Ky.  666, 

17.  Com.  V.  Bowen,  13  Mass.  356,  7  U7  S.  W.  253,  136  A.  S.  R.  192,  19 
Am.  Dec.  154;  State  v.  Hoover,  20  N.  Ann.  Cas.  140;  State  v.  Knapp,  70 
C.  500,  34  Am.  Dec.  383  and  note.  Ohio  St.  380,  71  N.  E.  705,  1  Ann. 

18.  State  v.  Hoover,  20  N.  C.  500,  Cas.  819;  State  v.  Gillis,  73  S.  C.  318, 
34  Am.  Dec.  383  and  note.  53  S.  E.  487,  114  A.  S.  R.  95,  6  Ann. 

19.  Com.  V.  Bowen,  13  Mass.  356,  7  Cas.  993,  5  L.RA.(N.S.)  571;  Conde 
Am.  Dec.  154.  v.  State,  35  Tex.  CrinL  98,  34  S.  W. 

20.  See  Corpus  Delicti,  vol.  7,  p.  286,  60  A.  S.  R.  22. 

773.  Note:  78  Am.  Dec.  256. 

1.  Carlton  v.  People,  150  111.  181,      2.  State  v.  Barnes,  47  Ore.  592,  86 
37  N.  E.  244,  41  A.  S.  R.  346;  Camp-  Pac.  998,  7  L.R.A.(N.S.)  18L 
bell  V.  People,  159  111.  9,  42  N.  E.  123,       Note:  78  Am.  Dec.  256. 
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xnitted,  or  by  proof  of  the  body  having  be6n  seen  after  death,  or 
by  proof  of  criminal  violence  adequate  to  produce  death  and  which 
accounts  for  the  disappearance  of  the  body.  In  short,  the  body  must 
have  been  found  or  there  must  be  proof  of  death  which  the  law  deems 
to  be  equivalent  to  direct  evidence  that  it  was  found.^  It  is  not  always 
essential  that  the  body  should  have  been  found.  The  slayer  may 
have  cast  his  victim  into  the  sea,  or  consumed  the  body  by  fire  or 
chemicals.  In  fact,  it  often  happens  that  the  dead  body  cannot  be 
produced,  although  the  proof  of  death  is  clear  and  satisfactory.*  The 
discovery  and  identification  of  a  dead  body  or  its  remains  las  that  of 
a  person  charged  to  have  been  slain  having  been  introduced  to  estab- 
lish the  basis  of  the  corpus  delicti,  the  next  step  in  the  process,  the 
one  which  serves  to  complete  the  proof  of  the  indispensable  pre- 
liminary fact,  is  to  show  that  the  death  has  been  occasioned  by  the 
criminal  act  or  agency  of  another  person.  The  prosecution  must 
show  that  the  deceased  was  slain  by  the  accused,  and  that  death  was 
not  due  to  accident,  natural  causes,  or  self-inflicted  violence.  There 
are  two  classes  of  cases  of  criminal  homicide  in  which  the  cause  of 
death  can  rarely  be  proved  by  direct  evidence,  and  in  which  the  proof 
of  it  by  circumstantial  evidence  is  attended  with  peculiar  difficulties. 
These  are  poisoning  and  infanticide.  But  of  the  various  forms  of 
criminal  homicide,  that  of  infanticide,  by  which  is  popularly  under- 
stood the  murder  of  a  recently  bom  infant  for  the  purpose  of  con- 
cealing ijts  birth,  perhaps  presents  the  greatest  difficulties  in  the  estab- 
lishnxent  of  the  corpus  delicti.  No  universal  and  invariable  rule  can 
be  laid  down  with  respect  to  it.  Each  case  must  depend  upon  its  own. 
peculiar  circumstances;  and  as  in  all  other  cases,  the  corpus  delicti 
must  be  proved  by  the  best  evidence  which  is  capable  of  being  adduced, 
and  such  an  amoimt  and  combination  of  relevant  facts,  whether  direct 
or  circumstantial,  as  establish  the  imputed  guilt,  to  a  moral  certainty, 
and  to  the  exclusion  of  every  other  reasonable  hypothesis.* 

41.  Evidence— Proof  by  Circumstances, — According  to  the  rule 
of  the  common  law  the  fact  of  death  must  be  established  by  direct 
and  positive  evidence,  and  cannot  rest  upon  indirect  or  circumstantial 
proof;  but  the  courts  at  an  early  time  engrafted  exceptions  upon  this 
requirement;^  and  the  rule  itself  has  been  modified  and  changed 
by  the  later  authorities,  so  that  now,  by  the  great  weight  of  modem 

3.  Campbell  ▼.  People,  159  IlL  9,  42  self-inflicted,  though  there  is  no  evi- 
N.  E.  123,  50  A.  S.  R.  134.  dence  as  to  the  identity  of  the  deceased 

4.  Note:  78  Am.  Dec.  255  et  seq.        or  as  to  who  killed  him.    Auamus  v. 
It  has  been  held  that  the  corpus  de-  People,  47  Colo.  167,  107  Pae.  204,  19 

licti  in  a  murder  case  is  proved  by  the  Ann.  Cas.  491. 
finding  of  a  human  skeleton  buried  in       6.  Note:  78  Am.  Dec.  256  et  seq. 
the  ground  with  a  bullet  hole  through       6.  Campbell  v.  People,  159  111.  9,  42 
the  sknU  from  back  to  front,  and  so  N.  E.  123,  50  A.  S.  R.  134. 
located  that  it  could  not  have  been 
B.  C.  L.  Vol.  XIII.— 47.     737 
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authority,  it  is  established  that  the  corpus  delicti  may  be  proved 
like  any  other  fact — by  presumptive  or  circumstantial  evidence.' 
Accordingly  it  is  held  that  the  fact  of  death  may  be  proven  by 
circumstances ;  *  and  that  the  identity  of  the  body  or  its  remains 
may  rest  on  the  same  sort  of  proof  * — ^f  or  example,  evidence  that  cloth- 
ing or  other  personal  belongings  of  the  deceased  were  found  on  or 
near  the  body.**^  In  some  cases  identity  seems  to  have  been  estab- 
lished mainly  by  such  circumstances,  even  when  the  body  was  so  muti- 
lated, burned,  or  decomposed  as  to  furnish  but  little,  if  any  aid  to 
identification,  and  notwithstanding  that  there  were  no  personal  belong- 
ings found  on  or  near  the  body  to  aid  identification.**  In  the  same 
manner,  circumstantial  evidence  is  sufficient  to  establish  the  fact 
that  death  was  due  to  the  act  of  agency  of  the  accused.** 

42.  Weight  and  Sufficiency  of  Evidence. — It  is  agreed  by  all 
authorities  that  when  proof  of  the  corpus  delicti  in  homicide  cases 
rests  in  circumstances,  and  not  on  direct  proof,  it  must  be  the  most 
convincing  evidence  that  the  case  will  admit  of.**  The  degree  of 
conviction  that  must  be  produced  by  the  evidence  has  been  variously 
described.  Such  terms  as  strong,  cogent,  irresistible,  and  the  like 
have  been  employed  by  the  courts;**  and  it  has  even  been  a^^serted 
that  the  proof  must  be  convincing  to  the  point  of  excluding  all  uncer- 
tainty or  doubt  from  the  minds  of  the  jurors.**    But  there  seems  to 

7.  Campbell  v.  People,  159  111.  9,  42   Pac.  998,  7  L.R.A.(N.S.)  181. 

a,  E.  123,  50  A.  S.  R.  134;  People  v.  12.  State  v.  Gillis,  73  S.  C.  318,  53 

Palmer,  109  N.  Y.  110,  16  N.  E.  529,  S.  E.  487, 114  A.  S.  R.  96,  6  Ann.  Cas. 

4  A.  S.  R.  423;  State  v.  Barnes,  47  993,  6  L.R.A.(N.S.)  671. 

Ore.  692,  85  Pac.  998,  7  L.R.A.(N.S.)  Note:  78  Am.  Dec.  256. 

181  and  note;  State  v.  Gillis,  73  S.  C.  13.  Campbell  v.  People,  159  111.  9, 

318,  53  S.  E.  487,  114  A.  S.  R.  95,  6  42  N.  E.  123,  50  A.  S.  R.  134;  Stat« 

Ann.  Cas.  993,  5  L.R.A.(N.S.)  571.  v.  Davidson,  30  Vt.  377,  73  Am.  Dec 

Note:  78  Am.  Dec.  263.  312. 

See  Corpus  Delicti,  vol.  7,  p.  776.  It  has  been  held  to  be  questionable 

8.  Campbell  v.  People,  159  111.  9,  42  whether  the  corpus  delicti  is  sulBcient- 
N.  E.  123,  50  A.  S.  R.  134.  ly  established  where  the  whole  testi- 

9.  People  V.  Palmer,  109  N.  Y.  110,  mony  of  the  cause  of  death  is  that 
16  N.  E.  529,  4  A.  S.  R.  423;  State  v.  given  by  a  companion  of. the  deceased; 
Barnes,  47  Ore.  692,  86  Pac.  998,  7  who  testifies:  "I  knew  Louis  McDoug- 
L.R.A.(N.S.)  181  and  note.  aid;  he  is  dead;  Mr.  High  shot  him;  I 

10.  State  V.  Barnes,  47  Ore.  592,  85  suppose  that  was  the  cause  of  his 
Pac.  998,  7  L.R.A.(N.S.)  181.  death" — no  e^ccuse  being  shown  why 

To  identify  charred  bones  as  those  other  evidence  on  the  point  was  not 

of  a  missing  woman  supposed  to  have  produced.      High    v.    State,    26    Tex. 

been  murdered,  it  is  competent  to  show  App.  545,  10  S.  W.  238,  8  A.  S.  R. 

that  certain  hairpins  were  found  with  488. 

the  bones,  and  that  the  woman  was  in  14.  State  v.  Williams,  52  N.  C.  446, 

the  habit  of  wearing  such  pins  two  or  78  Am.  Dec.  248. 

three  years  before.    State  v.  Williams,  Note:  78  Am.  Dec.  257. 

62  N.  C.  446,  78  Am.  Dec.  248.  15.  State  v.  Davidson,  30  Vt.  37?, 

11.  State  V.  Barnes,  47  Ore.  592,  85  73  Am.  Dec.  312. 
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be  no  rule  of  the  common  law  which  requires  absolute  certainty  about 
this  fact  any  more  than  other  circumstances  that  the  prosecution 
must  establish.  ,  The  corpus  delicti,  like  every  other  matter,  must  be 
proved  beyond  a  reasonable  doubt.^*  This  is  the  universal  rule.*' 
Ordinarily  it  will  be  within  the  province  of  the  jury  to  pass  upon 
the  sufficiency  of  the  evidence,  whether  it  be  circumstantial  or  direct 
in  character.^*  Evidence  that  a  witness  saw  the  corpse  of  the  person 
alleged  to  have  been  killed,  and  assisted  in  burying  it,  but  did  not 
aee  the  face,  which  was  covered  with  a  bloody  cloth,  nor  did  he  see 
any  wounds  on  the  person  of  the  deceased,  nor  any  marks  of  violence, 
has  been  held  to  be  not  sufficient  to  establish  that  he  came  to  his  death 
by  some  criminal  means  or  agency.^*  The  fact  that  several  days 
elapse  between  the  finding  of  a  corpse  and,  near  the  spot,  an  article 
known  to  have  belonged  to  a  certain  person  who  is  charged  to  have 
been  murdered,  does  not  render  the  fact  of  the  finding  inadmissible 
in  proof  of  the  corpus  delicti,  but  it  weakens  its  force  for  that  pur- 
pose.*® 

43.  Confession  of  Slayer. — ^Whether  or  not  the  extrajudicial  con- 
fession of  the  slayer  is  to  be  deemed  sufficient  proof  of  the  corpus 
delicti  to  support  a  conviction,  was  long  ago  doubted  and  by  the 
weight  of  recent  authority  has  been  unqualifiedly  denied.  Indeed, 
the  impolicy  of  recognizing  such  proof  has  led  to  the  enactment  in 
many  states  of  statutes  which  in  effect  declare  that  no  confession  of 
the  accused,  unless  made  in  open  court,  shall  be  held  sufficient  of 
itsolf  to  sustain  a  conviction.^  But  if  the  facts  cxtrinsically  proved 
by  the  state  corroborate  the  confession  of  the  prisoner,  positive  evi- 
den'^e  of  the  corpus  delicti  is  not  indispensable  to  admit  the  confes- 
sion in  evidence,  and  such  evidence  taken  together  will  support  a 
verdict  of  guilty  if  the  jury  is  persuaded  of  the  guilt  of  the  prisoner 
beyond  a  reasonable  doubt.*  Where  it  is  shown  that  the  body  of 
the  deceased,  or  portions  thereof,  have  been  found  or  seen,  and  identi- 
fied, and  that  the  death  was  caused  by  the  culpable  act  or  agency  of 
another,  it  has  been  held  that  the  corpus  delicti  may  be  established 

16.  People  V.  Schryver,  42  N.  Y.  1,  19.  Conde  ▼.  State,  35  Tex.  Crim. 
1  Am.  Rep.  480;  Gray  v.  Com.,  101   98,  34  S.  W.  286,  60  A.  S.  R.  22. 

Pa.  St.  380,  47  Am.  Rep.  733.  20.  State  v.  Barnes,  47  Ore.  592,  85 

Note:  78  Am.  Dec.  255,  256.  Pac.  998,  7  L.a.A.(N.S.)  181. 

17.  See  Criminal  Law,  vol.  8,  p.  1.  State  v.  German,  64  Mo.  526,  14 
218  et  seq.  Am.  Rep.  481;  Conde  v.  State,  35  Tex. 

18.  Ausii-as  V.  People,  47  Colo.  167,  Crim.  98,  34  S.  W.  286,  60  A.  S.  R. 
107  Pac.  204,  19  Ann.  Cas.  491;  Lev-  22.  See  Corpus  Delicti,  vol.  7,  p. 
ering  V.  Com.,  132  Ky.  666,  117  S.  W.  777. 

253,  136  A.  S.  R.  192,  19  Ann.  Cas.       2,  State  v.  Knapp,  70  Ohio  St.  380, 
140;  State  v.  Barnes,  47  Ore.  592,  S5  71  N.  E.  705, 1  Ann.  Cas.  819. 
Pac.  998,  7  L.R.A.(N.S.)  181. 
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by  the  confession  of  th)3  accused,  corroborated  by  the  testimony  of  his 
accomplice.^ 

Intention;  Motive 

44.  Intent,  Purpose,  Design,  Malice, — ^A  variety  of  terms  have 
been  employed  to  describe  the  mental  element  that  is  essential  to 
culpable  homicide,  and  many  refinements  in  the  meaning  of  terms 
have  been  indulged  in ;  but  whether  the  term  be  "intent,"  "purpose,'* 
"design,"  "malice,"  or  the  like,  the  concept  in  a  practical  view  is 
quite  the  same.  It  is  the  state  of  mind  of  the  slayer  that  is  sought 
to  be  described — ^the  willingness  to  take  or  unwillingness  to  respect 
human  life.  Of  course,  this  mental  state  varies  in  respect  of  the 
different  grades  of  culpable  homicide;  it  is  only  perfectly  described 
in  a  statement  of  the  facts  attending  the  killing.^  To  no  grade  of 
common  law  homicide  is  an  intention  to  take  life  an  essential  condi- 
tion,^— though  it  seems  to  be  otherwise  in  the  case  of  murder  in  the 
first  degree  under  the  statute,^ — ^murder  as  well  as  manslaughter  being 
predicable  of  an  involuntary  killing.^  If  the  intention  is  to  do  an 
unlawful  act,  this  supplies  the  requisite  mental  elemenL^  Where 
the  death  is  caused  by  negligence,  no  specific  intention  need  be  dis- 
closed. The  act  of  omission  from  which  death  resulted  need  not  have 
been  even  wilful.*  One  who  uses  a  loaded  pistol  incautiously  and  in 
a  reckless  and  unlawful  manner,  pointing  it  at  another,  on  which 
it  goes  off  and  kills  the  latter,  is  guilty  of  criminal  homicide,  though 
he  does  not  intend  to  take  life.^®  So,  where  a  person  without  lawful 
excuse  intentionally  fires  a  gun  or  pistol  into  a  crowd  of  people, 
though  not  with  the  design  of  killing  anyone,  but  for  his  own  diver- 
sion merely,  and  kills  one  of  the  crowd,  he  is  guilty  of  murder,  since 
such  conduct  establishes  general  malignity  and  recklessness  of  human 

2.  Anderson  v.  State,  34  Tex.  Crim.  Schleiman,  197  N.  Y.  383,  90  N.  E. 

546,  31  S.  W.  673,  53  A.  S.  R.  722.  950, 18  Ann.  Cas.  588, 27  L.R.A.(N.S.) 

4.  See  infra,  par.  71  et  seq.,  88, 103,  1075;  Brooke  v.  Com.,  61  Pa,  St.  352, 
149.  As  to  intent  as  an  element  of  100  Am.  Deo.  645;  State  v.  Alexander, 
<srime  generally,  see  Criminal  Law,  30  S.  C.  74,  8  S.  E.  440,  14  A.  S.  R. 
vol.  8,  p.  60.  879.     See  also  infra,  par.  79,  147  et 

5.  Lewis  ▼.  State,  96  Ala.  6,  11  So.  seq. 

259,  38  A.  S.  R.  75 ;  Demato  v.  People,  9.  Van  Schaick  ▼.  United  States,  169 

49  Colo.  147,  111  Pac.  703,  Ann.  Cas.  Fed.  847,  87  C.  C.  A.  27, 14  Ann.  Caa. 

1912A  783^  35  L.R.A.(N.S.)  621  and  456. 

note;  Smith  v.  State,  33  Me.  48,  54  Note:  63  L.R.A.  374. 

Am.  Dec.  607.  See  also  infra,  par.  161. 

6.  See  infra,  par.  82.  10.  Demato  v.  People,  49  Colo.  147, 

7.  See  infra,  par.  71.  Ill  Pac.  703,  Ann.  Cas.  1912A  783,  36 

8.  Smith  V.  State,  33  Me.  48,  64  Am.  L.R.A.(N.S.)  621;  State  v.  Vines,  93 
Dec.  607;  Com.  v.  Mink,  123  Mass.  N.  C.  493,  53  Am.  Rep.  466. 

422,   25    Am.    Rep.    109;    People   v.       Note:  63  L.R.A.  374. 
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life.^^  Again,  if  one  shoots  another  with  the  intent  only  to  cripple 
him^  but  kills,  and  there  is  no  excuse  or  justification  for  the  shoot- 
ing, such  killing  is  murder.  In  these  circumstances,  the  law  holds 
the  slayer  responsible  for  the  consequences  of  his  act;  not  the  conse- 
quences which  might  have  ensued,  but  those  which  did  ensue.** 
Indeed,  so  far  is  specific  intention  to  take  life  an  element  of  culpable 
homicide,  that  where  death  ensues  from  an  act  unlawful  in  itself, 
done  deliberately  and  with  mischievous  intention,  it  is  murder,  though 
the  death  is  against  the  original  intent  of  the  party,*'  and  if  delibera- 
tion and  mischievous  intention  do  not  appear,  and  the  act  was  done 
heedlessly  and  incautiously,  the  killing  is  manslaughter.*^ 

45.  Evidence  of  Intention. — ^All  minor  or  evidentiary  circumstances 
which  tend  to  shed  light  on  the  intent  of  the  defendant  are  admissible 
in  evidence  against  him,  though  they  may  have  transpired  previous 
to  the  commission  of  the  offense.**  While  some  courts  have  adhered 
to  the  rule  that  the  slayer  may  not  testify  to  his  intention  at  the  time 
of  the  killing,**  the  rule  recognized  by  the  weight  of  modern  author- 
ity permits  him  to  be  sworn.*^  Indeed,  the  failure  of  an  accused,  who 
testifies  in  his  own  behalf,  to  testify  cbnceming  his  intent  immediately 
preceding  the  killing,  where  he  has  testified  as  to  his  intent  just 
before  that  time,  is  a  circumstance  for  the  jury  to  consider  in  deter- 
mining the  degree  of  the  crime  which  he  has  committed.*® 

46.  Presumption  of  Intention. — ^Every  normal  person  is  presumed 
to  intend  the  natural  consequences  of  his  acts ;  **  and  this  is  no  less 
true  when  the  act  is  homicidal  than  in  any  other  case.  In  the  absence 
of  evidence  to  the  contrary,  he  who  takes  the  life  of  another  by  the 
infliction  of  a  wound  or  by  some  other  means  calculated  to  produce 
death,  is  presumed  to  have  intended  that  result  and  to  have  incurred 
the  penalty  of  an  intentional  killing.*^  Furthermore,  from  the  cir- 
cumstance of  the  taking  of  the  life  of  a  human  being  by  an  act  of 

11.  Washington    v.    State,   60   Ala.   vol.  10,  p.  946. 

10,  31  Am.  Rep.  28 ;  Golliher  v.  Com.,  18.  State  v.  Doherty,  72  Vt.  381,  48 

2  Duv,  (Ky.)  163,  87  Am.  Dec.  493;  Atl.  658,  82  A.  S.  R.  951. 

State  V.  Young,  60  W.  Va.  96,  40  S.  19.  See  Evidence,  vol.  10,  p.  874. 

E.  334,  88  A.  S.  R.  846.  20.  Com.  v.  York,  9  Mete.  (Mass.) 

Note:  63  L.R.A.  375.  93,  46  Am.  Dec.  373;  Com.  v.  Webster, 

12.  Demato  v.  People,  49  Colo.  147,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711; 
111  Pac.  703,  Ann.  Cas.  1912A  783,  35  State  v.  John,  172  Mo.  220,  72  S.  W. 
LR.A.(N,S.)  621.  525,  95  A.  S.  R.  513;  State  v.  Jack- 

13.  See  infra,  par.  79,  149.  son,  36  S.  C.  487,  15  S.  E.  559,  31  A. 

14.  See  infra,  par.  149.  S.  R.  890;  High  v.  State,  26  Tex,  App. 

15.  Walker  v.  State,  85  Ala.  7,  4  So.  545,  10  S.  W.  238,  8  A.  S.  R.  488 ; 
686,  7  A.  S.  R.  17.  Cupps  v.  State,  120  Wis.  504,  97  N. 

16.  Lewis  V.  State,  96  Ala.  6,  11  So.  W.  210,  98  N.  W.  546,  102  A.  S.  R. 
259,  38  A.  S.  R.  75.  996 ;  Johnson  v.  State,  129  Wis.  146, 

17.  State  V.  Doherty,  72  Vt.  381,  48  108  N.  W.  55,  9  Ann.  Cas.  923^  5 
Atl.  658,  82  A.  S.  R.  951.    See  Crim-  L.R.A.(N.S.)  809. 

IKAL  Law,  vol.  8,  p.  181;  Evn)ENCB,       Note:  21  A.  S.  R.  318. 
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a  nature  naturally  and  probably  calculated  to  cause  death,  the  law 
presumes  that  he  who  perpetrated  the  act  foresaw  and  intended  the 
result  which  followed,  and  must  hence  be  guihy  of  the  highest  offense 
of  criminal  homicide  known  to  the  law,  in  the  absence  of  evidence 
showing  that  the  homicide  was  justifiable  or  excusable,  or  sufficiently 
rebutting  the  presumption  of  intent  to  take  human  life  to  raise  a 
reasonable  doubt  on  the  question.*  The  prosecution  being  entitled 
to  the  benefit  of  this  presumption,  the  accused  must  assume  the  burden 
of  proving  that  there  was  no  intent  to  take  life,  or  that  the  killing 
was  justifiable  or  excusable,  or,  at  least,  of  raising  a  reasonable  doubt 
in  his  favor.* 

47.  Inference  from  Weapon  Used. — The  instrument  or  means  by 
which  a  homicide  has  been  accomplished  is  always  to  be  taken  into 
consideration  in  determining  whether  the  act  is  criminal  and  in  what 
degree  it  may  be  so.'  From  the  use  of  a  deadly  weapon,  unless 
circumstances  of  explanation  and  mitigation  are  disclosed,  the  law 
infers  or  presumes  the  existence  of  the  mental  element — intent,  malice, 
design,  premeditation,  or  whatever  term  may  be  used  to  express  it — 
which  is  essential  to  culpable  hbmicide.*  It  appearing  in  a  prosecu- 
tion for  murder  that  the  accused  fired  the  fatal  shot,  the  weapon  being 
aimed  at  a  vital  part  of  the  body,  and  that  death  ensued  as  a  natural 
and  probable  result,  the  presumption  of  fact  as  to  the  intention  to  take 
human  life,  in  the  absence  of  explanatory  circumstances  or  evidence, 
makes  a  prima  facie  case  for  the  prosecution.  The  state  need  not 
negative  any  probability  that  the  offense  was  the  result  of  an  acci- 
dent, or  that  there  were  circumstances  reducing  the  homicide  below 
that  of  murder  or  excusing  or  justifying  him  altogether.*  There 
seems  to  be  a  general  agreement  that  the  use  of  a  deadly  weapon 

1.  Com.  V.  York,  9  Mete.  (Mass.)  Handley  v.  State,  96  Ala.  48,  11  So. 
93,  46  Am.  Dec.  373;  Cupps  v.  State,  322,  38  A.  S.  R.  81;  Sullivan  v.  State, 
120  Wis.  504,  97  N.  W.  210,  98  N.  W.  102  Ala.  136,  15  So.  264,  48  A.  S.  R. 
546,  102  A.  S.  R.  996.  22;  Delk  v.  State,  135  Ga.  312,  69  S. 

Notes:   11  L.R.A.   813;   34  L.R.A.  E.  541,  Ann.  Cas.  19 12 A  105  and  note; 

(N.S.)  75.  State  v.  Landgraf,  95  Mo.  97,  8  S.  W. 

But  see  the  next  succeeding  para-  237,  6  A.  S.  R.  26;  State  v.  Jackson, 

graph.  36  S.  C.  487, 15  S.  E.  559,  31  A.  S.  R. 

2.  Cupps  V.  State,  120  Wis.  504,  97  890;  State  v.  Doherty,  72  Vt.  381,  48 
N.  W.  210,  98  N.  W.  546, 102  A.  S.  R.  Atl.  658,  82  A.  S.  R.  951;  State  v. 
996.  Legg,  59  W.  Va.  316,  53  S.  E.  545,  3 

As  to  the  burden  of  proof  as  affect-  L.R.A.(N.S.)    1152  and  note;   Cuppa 

ed   by   intentional   killing,   see   infra,  v.  State,  120  Wis.  504,  97  N.  W.  210, 

par.  212.  98  N.  W.  546,  102  A.  S.  R.  996. 

3.  Comwell  v.  State,  61  Tex.  Crim.  Notes:  11  L.R.A.  814;  63  L.R.A. 
122,  134  S.  W.  221,  Ann.  Cas.  1913B  373;  34  L.R.A.(N.S.)  76. 

71.  5.  Cupps  V.  State,  120  Wis.  504,  97 

4.  Brown  v.  State,  83  Ala.  33,  3  So.  N.  W.  210,  98  N.  W.  546,  102  A.  S. 
857,  3  A.  S.  R.  685;  Gibson  v.  State,   R.  996. 

89  Ala.  121,  8  So.  98,  18  A.  S.  R.  96 ; 
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implies  the  essential  element  of  malice  in  the  common  law  offense  of 
murder,*  but  as  to  whether  the  fact  will  give  rise  to  an  inference  of 
premeditation  or  deliberation — ^the  constituent  of  murder  in  the  first 
degree — is  a  point  on  which  the  cases  are  conflicting.'  The  better 
rule,  perhaps,  refuses  to  imply  premeditation  from  the  mere  use  of 
the  weapon,  requiring  further  that  deliberation  in  its  manner  of 
employment,  also  be  made  to  appear.®  When  th^  law  says  that  the 
jury  may  infer  a  specific  intent  to  take  life  from  the  use  of  a  deadly 
weapon,  all  that  it  means  is  that  such  circumstance  is  evidence  of 
fluch  intent.  The  fact  is  to  be  considered  in  the  determination  of 
the  question,  and  its  convincing  force  is  a  relative  matter,  depending 
upon  circumstances,  and  the  evidence,  if  any,  offered  to  countervail 
it.  The  law  will  sustain  a  finding  of  intent  from  the  sidgle  fact  that 
a  deadly  instrument  was  used;  nevertheless,  it  is  in  every  case  for 
the  jury  to  derive  their  own  conclusion  as  to  the  intent  from  the  cir- 
cumstances which  the  case  discloses.*  If  the  instrument  employed 
by  the  slayer  was  one  that  is  not  likely  to  produce  death,  it  is  not 
to  be  presumed  that  death  was  designed  or  intended,^^  and  it  is  proper 
to  instruct  the  jury  to  this  effect.^^ 

48.  Weapons  That  Are  or  Are  Not  Deadly. — ^A  generally  accepted 
definition  of  a  ''deadly,  weapon,"  describes  such  an  instrument  as  ^ 
weapon  likely  from  the  manner  of  its  use  to  produce  death  or  great 
bodily  harm.^'  If  it  is  capable  of  producing  great  bodily  harm  there 
is  no  necessity  that  it  should  be  capable  of  producing  death.^'  A 
most  comprehensive  definition  is  one  given  by  the  United  States 
supreme  court  as  follows;  "A  weapon  by  which  death  may  readily 
and  easily  be  produced;  anything,  no  matter  what  is  is,  whether  it 
be  made  for  the  purpose  of  destroying  animal  life,  or  whether  it  is 
made  by  man  at  all,  or  whether  it  is  made  by  him  for  some  other 
purpose,  if  it  is  a  weapon;  if  it  is  a  thing  by  which  a  death  can  be 
easily  and  readily  produced,  the  law  recognizes  it  as  a  deadly  weap- 
on." **   A  weapon  may  be  deadly  although  not  especially  "designated 

6.  Brown  v.  State,  83  Ala.  33,  3  So.  10.  Qriffin  y.  State,  40  Tex.  Crim. 
857,  3  A.  S.  R.  685;  Gibson  v.  State,  312,  50  S.  W.  366,  76  A.  S.  R.  718 
89  Ala,  121,  8  So.  98,  18  A.  S.  R.  96;  (death  caused  by  beer  glass  thrown  at 
Handley  v.  State,  96  Ala.  48,  11  So.  deceased);  Washington  v.  State,  53 
322,  38  A.  S.  R.  81 ;  Com.  v.  Webster,  Tex.  Crim.  480, 110  S.  W.  751,  126  A. 
6  Cush.  (Mass.)  295,  52  Am.  Dec,  711.  S.  R.  800. 

Note:  63  L.R.A.  373.  11.  Griffin  v.  State,  40  Tex.  Crim. 

7.  Cupps  V.  State,  120  Wis.  504,  97  312,  50  S.  W.  366,  76  A.  S.  R.  718. 
N.  W.  210,  98  N.  W.  546,  102  A.  S.  12.  State  v.  Bowles,  146  Mo.  6,  47 
B.  996.  S.  W.  892,  69  A.  S.  R.  598. 

Note:  34  L.R.A.(N.S.)  75.  Notes:   21  L.R.A.(N.S.)   497,  498; 

8.  State  V.  Deschamps,  42  La.  Ann*  Ann.  Cas.  1912A  1328. 

567,  7  So.  703,  21  A.  S.  R.  392.  13,  Note :  Ann.  Cas.  1912A  1329. 

9.  Com.  V.  Chapler,  228  Pa.  Sfc.  630,  14.  Acers  v.  United  States,  164  U. 
77  Atl.  1013,  34  L.R.A.(N.S.)  74.  S.  388, 17  S.  Ct.  91,  41  U.  S.  (L.  ed*) 
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for  offensive  and  defensive  purposes,  or  the  destruction  of  life,  or  the 
infliction  of  injury ;"  ^*  but  it  would  seem  that  a  weapon  to  be  per 
se  deadly  must  be  one  which  is  designed,  when  used  in  the  ujsual 
manner,  to  take  life  either  of  man  or  the  lower  animals.  A  loaded 
pistol  or  gun  is  such  a  weapon,**  and  the  term  "knife"  has  been 
held  to  import  a  deadly  weapon,*^  as  has,  also,  the  term  "club." 
And  an  axe  has  been  held  to  be  deadly  in  character.**  In  one  sense 
any  weapon  which  actually  produces  death  is  a  deadly  weapon,**  but 
the  fact  of  death  has  been  held  by  some  courts  not  to  establish  the 
deadly  character  of  an  instrument  in  a  legal  sense.**  Whether  a 
particular  weapon  is  a  deadly  one  is  generally  a  question  of  law,  but 
often,  owing  to  the  equivocal  character  of  the  instrument,  or  the 
manner  or  circumstances  of  its  use,  the  question  becomes  one  of  law 
and  fact,  to  be  determined  by  the  jury  under  proper  instructions  by 
the  court.* 

49.  Mode  of  Using  Instrument  and  Other  Circumstances. — The 
question  whether  an  instrument  with  which  a  personal  injury  is 
inflicted  is  a  deadly  weapon  depends  not  infrequently  more  on  the 
manner  of  its  use  than  on  the  intrinsic  character  of  the  instniment 
itself.*  It  is  more  exact  to  say  that  if  a  weapon  designed  to  be  deadly 
is  used  in  the  commission  of  a  homicide,  and  it  appears  that  the 
weapon  was  used  in  the  manner  in  which  such  weapons  are  ordina- 
rily used  to  kill,  then  the  law  will  presume  an  intention  to  kill,* 
for  a  weapon  designed  to  produce  death  may  be  used  in  such  a  man- 
ner as  not  necessarily  to  raise  a  presumption,  but  to  leave  the  intent 
as  a  question  of  fact  for  the  jury.  Thus,  to  strike  one  with  the 
barrel  of  a  pistol  instead  of  shooting  him  with  the  weapon,  or  to 
strike  with  the  handle  of  a  dirk  instead  of  with  the  blade,  not  being 
the  ordinary  way  of  using  such  a  weapon  to  kill,  the  intention  ta  kill 
will  be  a  question  of  fact  unassisted  by  any  presumption.  Indeed, 
it  may  be  said  that  the  presumption  in  such  case  is  against  an  inten- 
tion to  produce  death,  for  having  the  means  of  killing  the  actor 

481,  approved  in  Hudson  v.  State,  59  Note:  Ann.  Cas.  1912A  1328. 

Tex.  Crim.  650,  129  S.  W.  1125,  Ann.  20.  Notes:    21    L.RA.(N.S.)    499; 

Cas.  1912A  1324.  Ann.  Cas.  1912A  1329. 

15.  Blige  V.  State,  20  Fla.  742,  51  1.  Blige  v.  State,  20  Fla.  742,  51 
Am.  Rep.  628  and  note.  Am.  Rep.  628  ^d  note. 

16.  Sute  V.  Godfrey,  17  Ore.  300>  Notes:  21  L.R.A.(N.S.)  499;  Ann. 
20  Pac.  625,  11  A.  S.  R.  830.  Cas.  1912A  1329. 

Note:  21  L.R.A.(N.S.)  501.  2.  State  ▼.  Norwood,  115  N.  C.  789, 

17.  Hudson  v.  State,  59  Tex.  Crim.  20  S.  E.  712,  44  A.  S.  R.  498;  State 
650,  129  S.  W.  1125,  Ann.  Cas.  1912A  v.  Godfrey,  17  Ore.  300,  20  Pac.  625> 
1324.  11  A.  S.  R.  830;  McWhirt's  Case,  3 

Note:  21  L.RA,(N.S.)  502.  Grat.  (Va.)  594,  46  Am.  Dec.  196. 

18.  Note:  21  L.R.A.(N.S.)  504,  505.  Note:  Ann.  Cas.  1912A  1329. 

19.  State  v.  Bowles,  146  Mo.  6,  47  3.  See  supra,  par.  47. 
S.  W.  892,  69  A.  S.  R.  598. 
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has  chosen  rather  to  avoid  that  end,*  In  case  the  instrument  is  not 
designed  for  killing,  intention  in  every  case  is  to  be  sought  in  the 
mode  in  which  it  was  used  by  the  slayer  and  in  the  other  surround- 
ing circumstances.**  While  guns,  pistols,  swords,  certain  knives,  and 
the  like,  are  deadly  weapons  when  used  in  the  manner  contemplated 
by  the  maker ;  •  all  others  are  lethal  or  not,  according  to  their  capa- 
bility to  produce  death  or  great  bodily  harm  in  the  manner  in  which 
they  are  used,  and  of  this  the  jury  must  always  be  the  judges.'  The 
size  and  natiu^  of  the  instrument,  the  manner  in  which  it  is  used, 
the  size  and  strength  of  the  party  using  it,  and  the  person  on  whom 
it  is  used,  must  all  be  taken  into  consideration  in  determining  whether 
it  is  deadly  or  not.*  So,  a  pocket  knife,  a  stone,  a  walking  stick,  or  the 
like,  may  be  made  a  deadly  weapon  if  the  actor  shall  use  such  instru- 
ment with  great  or  furious  violence,  and  especially  if  the  party  assailed 
iiave  comparatively  less  power  than  the  assailant,  or  is  helpless  and 
feeble.^  The  fists  may  not,  indeed,  be  regarded  generally  as  a  deadly 
weapon ;  but  they  become  most  deadly,  by  blows  often  repeated,  long 
continued,  and  applied  to  vital  and  delicate  parts  of  the  body  of  a 
defenceless,  unresisting  man  on  the  ground.  And  if  to  the  injury 
they  are  capable  of  producing,  when  wielded  by  a  strong  man,  is 
added  all  the  accompanying  injuries  which  the  more  powerful  agency 
of  stamping  the  party  on  the  ground  may  inflict,  there  may  be  strong 
ground  to  infer  the  intention,  not  merely  to  cause  great  bodily  harm, 
but  even  death  itself.^® 

50.  Intention  Directed  against  Another  than  Deceased.— The  fact 
that  the  homicidal  act  was  intended  to  compass  the  death  of  an- 
other person  does  not  in  any  measure  relieve  the  slayer  of  crim- 
inal responsibility.**  He  is  guilty  or  innocent  exactly  as  though  the 
fatal  act  had  caused  the  death  of  the  person  intended  to  be  killed.*' 

4.  Delk  v.  State,  135  Ga.  312,  69  S.  Case,  3  Grat.  (Va.)  694,  46  Am.  Dec. 
E.  541,  Ann.  Cas.  1912A  105.  196. 

5.  Washington  v.  State,  53  Tex.  11.  Butler  v.  People,  125  111.  641, 18 
Crim.  480,  110  S.  W.  761,  126  A.  S.  N.  E.  338,  8  A.  S.  R.  423,  1  L.R.A. 
R.  800.  211 ;  Com.  v.  Breyessee,  160  Pa.  St. 

6.  State  V.  Godfrey,  17  Ore.  300,  20  451,  28  Atl.  824,  40  A.  8.  R.  729. 
Pac.  625, 11  A.  S.  R.  830.  Notes:  90  A.  S.  R.  582;  33  L.R.A. 

Note:  Ann.  Cas.  1912A  1328.  (N.S.)  1071. 

7.  State  V.  Godfrey,  17  Ore.  300,  20  An  indictment  or  information  charg- 
Pac.  625,  11  A.  8.  R.  830.  ing  the  accused  with  an  intent  to  kill 

8.  Notes:  21  L.R.A.(N.S.)  497,498;  the  deceased  is  sufficient,  when  sup- 
Ann.  Cas.  1912A  1329.  ported  by  proof  showing  a  general  in- 

9.  Brooks  v.  Com.,  61  Pa.  St.  352,  tent  to  kill,  without  an  intent  to  kill 
100  Am.  Dec.  645.  any  particular  person.    State  v.  Barr, 

Note :  Ann.  Cas.  1912A  1328.  11  Wash.  481,  39  Pac.  1080,  48  A.  S. 

See  Criminal  Law,  vol.  8,  p.  289.  R.  890,  29  L.R.A.  154. 

10.  State  v.  John,  172  Mo.  220,  72  12.  Clarke  v.  State,  78  Ala.  474,  56 
8.  W.  525,  95  A.  S.  E.  513;  McWhirt's  Am.  Rep.  46;  Pindor  v.  State,  26  FLi. 
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The  intent  is  transferred  to  the  person  whose  death  has  been  caused.** 
The  result  is  that  the  slayer  will  be  held  guilty  of  murder  or  man- 
slaughter/* or  excusable  homicide,**  according  to  the  attendant  cir- 
cumstances. If  the  killing  of  the  person  intended  to  be  hit  would, 
under  all  the  circumstances,  have  been  excusable  or  justifiable  on  the 
theory  of  self-defense,  then  the  unintended  killing  of  a  bystander  by 
a  random  shot  fired  in  the  proper  and  prudent  exercise  of  such  self- 
defense  is  also  excusable  or  justifiable.  And  if  the  killing  of  the 
intended  victim  would  have  been  reduced  by  the  circumstances  to 
murder  in  the  second  or  third  degree,  or  to  manslaufi;hter  in  any  of 
the  degrees,  then  the  unintended  and  a<?cidental  killing  of  the  by- 
stander resulting  from  any  act  designed  to  take  effect  upon  the 
intended  victim  would  be  likewise  reduced  to  the  same  grade  of  offense 
as  would  have  followed  the  death  of  the  victim  intended  to  be  killed.*^ 
51.  Motive  of  Slayer. — Motive  is  not  to  be  confused  with  intent,  as 
sometimes  has  been  done.  Both  motive  and  intent,  as  the  terms  are 
used  in  the  law,  describe  the  mental  state  accompanying  an  unlawful 
act;  but  they  vary  widely  in  several  aspects.  The  intent  of  the  actor 
is  declared  by  legal  standards  to  be  subversive  of  the  interests  of  soci- 
ety, whereas  moral  standards  may  approve  the  motive;  and  so  the 
actor  may  have  what  may  be  described  as  an  evil  intent  and  a  good 
motive.  Again,  intent  is  imputed  to  the  actor  by  legal  implication 
resting  in  the  surrounding  facts  and  circumstances,  whereas  motive 
is  the  true  mental  state  of  the  party.  In  homicide  motive  is  the  pur- 
pose, or  end  sought  to  be  accomplished  by  the  slayer,*'  and,  as  has 
been  stated,  it  is  not  ordinarily  recognized  as  a  defense  on  the  ground 
that  it  is  unselfish  or,  according  to  moral  standards,  what  may  be 
termed  good.**  While  the  prosecution  is  required  to  prove  the  com- 
mission of  the  homicidal  act  and  to  prove  it  beyond  a  reasonable 
doubt,  there  is  no  obligation  to  prove  a  cause  or  reason  that  induced 
the  accused  to  commit  the  act  if  without  such  proof  the  evidence  is 
sufficient  to  show  that  the  act  was  done  by  him.  If  he  committed 
the  act,  the  question  whether  he  had  a  motive,  or  what  it  was,  is 
not  essential  to  be  established.*®  The  disclosure  of  the  motive  may 
and  frequently  does  lend  color  to  and  explain  the  actions  of  the  par- 

370,  8  So.  837,  26  A.  S.  R.  75;  Mc-  17.  State  v.  Hyde,  234  Mo.  200,  136 

Gehee  v.  State,  62  Miss.  772,  52  Am.  S.  W.  316,  Ann,  Cas.  1912D  191.    See 

Rep.  209;  Com.  v.  Breyessee,  160  Pa.  Criminal  Law,  vol.  8,  p.  63.    As  to 

St.  451,  28  Atl.  824,  40  A.  S.  R.  729.  evidence  of  motive,  see  infra,  par.  214. 

Notes:   63  L.R.A.   660;   68   L.R.A.  18.  Com.  v.  Pierce,  138  Mass.  165, 

209.  52  Am.  Rep.  264. 

13.  Note:  63  L.R.A.  660.  19.  People  v.  Enright,  266  lU.  221, 

14.  See  infra,  par.  71.  99  N.  E.  936,  Ann.  Cas.  19i3E  318; 

15.  See  infra,  par.  109  et  seq.  State  v.  Buck,  88  Kan.  114,  127  Pac. 

16.  Pinder  v.  State,  27  Fla.  370,  8  631,  Ann.  Cas.  1914B  730,  42  L.RA. 
So.  837,  26  A.  8.  R.  75.  (N.S.)  854;  House  v.  State,  94  Miss. 
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ties,  but  it  is  locked  in  the  breast  of  the  slayer  and  oftentimes  remains 
undisclosed.'^  Evidence  tending  to  disclose  a  motive  for  the  killing 
is  admissible  *  in  behalf  of  either  the  prosecution  *  or  the  defense.* 
It  frequently  is  important  to  be  considered  in  connection  with  the 
other  evidence  in  the  case,*  and  should  be  weighed  by  the  jury  in 
arriving  at  a  verdict.*  Ordinarily  the  fact  is  inferential,  and  will  be 
disclosed  by  the  attendant  and  surrounding  circumstances;  but  the 
inquiry  does  not  stop  here,  for  all  previous  occurrences  having  ref- 
erence to  and  connection  with  the  killing  may  be  introduced  in 
evidence.*  There  seems  to  be  some  doubt  as  to  whether  the  appar- 
ent absence  of  motive  may  tip  the  scales  in  favor  of  innocence, — 
the  evidence,  otherwise  considered,  being  in  a  state  of  balance.  Such 
considerations  are  perhaps  too  refined  for  a  practical  administration 
of  the  law,  and  should  not  be  given  in  the  charge  of  the  jury.^ 

Causal  Connection  between  Act  and  Death 

52.  In  General. — Obviously,  a  person  is  not  to  be  held  criminally 
responsible  for  a  homicide  unless  his  act  can  be  said  to  be  the  cause 
of  death ;  and  this  fact  must,  of  course,  be  proven  by  the  prosecution.* 
But  when  it  is  made  to  appear  that  the  accused  wounded  or  injured 
the  deceased,  the  burden  of  proceeding  shifts,  it  seems,  and  the  defense 
must  prove,  if  such  is  its  contention,  that  death  was  the  result  of 
other  injuries  than  those  inflicted  by  the  accused.*  No  responsibility 
for  a  homicide  is  incurred  under  the  rule  of  the  common  law  unless 
death  ensues  within  a  year  and  a  day  from  the  time  of  the  injury.^^ 

107,  48  So.  3,  21  L.R.A.(N.S.)  840;  Pac.  44,  16  L.R.A.(N.S.)  660;  Smith- 
State  V.  Suitor,  43  Mont.  31,  114  Pac.  son  v.  State,  124  Tenn.  218, 137  S.  W. 
112,  Ann.  Cas.  1912C  230.  487,  36  L.R.A.(N.S.)  397. 

Note:  Ann.  Cas.  1912C  236.  4.  People  v.  Enright,  256  LI.  221, 

And  see  infra,  par.  71.  99  N.  E.  936,  Ann.  Cas.  1913E  318. 

20.  House  V.  State,  94  Miss.  107,  48  5.  Cheatham  v.  State,  67  Miss.  385, 

So.  3,  21  L.R.A.(N.S.)  840.  7  So.  204,  19  A.  S.  R.  310. 

1.  See  infra,  par.  214.  6.  Walker  v.  State,  85  Ala.  7,  4  So. 

2.  People  V.  Enright,  256  111.  221,  686,  7  A.  S.  R.  17. 

99  N.  E.  936,  Ann.  Cas.  1913E  318;  7.  State  v.  Lu  Sing,  34  Mont.  31,  85 

State  V.  Suitor,  43  Mont.  31,  114  Pac.  Pac.  251,  9  Ann.  Cas.  344. 

112,  Ann.  Cas.  1912C  230.  8.  In  re  Heigho,  18  Idaho  566,  110 

Motive  frequently  is  found  in  illicit  Pac.  1029,  Ann.  Cas.  1912A  138,  32 

sexual   relations.     Miller   v.    State,   9  L.R.A.(N.S.)  877. 

Okla.  Crim.  255, 131  Pac.  717,  L.R.A.  Note:  49  L.R.A.(N.S.)  913. 

1915A  1088;  State  v.  Legg,  59  W.  Va.  9.  Hollywood  v.  State,  19  Wyo.  493, 

315,   53    S.   E.   545,   3   L.R.A. (N.S.)  120  Pac.  471,  122  Pac.  588,  Ann.  Cas. 

1152.  1913E  218. 

Another  example  is  revenge  inspired  Note:  67  L.R.A.  430. 

by  an  assault.    People  v.  Kennedy,  159  10.  Com.  v.  Macloon,  101  Mass.  1, 

N.  Y.  346,  54  N.  E.  51,  70  A.  S.  R.  100  Am.  Dec.  89;  State  v.  Orrell,  12 

557.  N.   C.   139,   17   Am.   Dec.    563.     See 

3.  State  V.  Doris,  51  Ore.  136,  94  Death,  vol.  8,  p.  801. 
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If  death  does  not  take  place  within  this  period,  the  law  draws  the 
conclusion  that  the  injury  is  not  the  cause  of  death;  and  neither 
the  court  nor  the  jury  may  draw  a  contrary  conclusion.**  As  to 
whether  a  death  caused  from  fright,  grief  or  terror,  or  other  mental 
or  nervous  shock,  can  be  made  the  basis  for  a  criminal  prosecution 
has  been  touched  on  but  lightly  by  the  text^writers,  and  none  seems 
to  have  ventured  to  enunciate  a  modern  rule  on  the  subject.*'  Under 
the  rule  of  the  early  common  law,  to  constitute  a  culpable  homicide, 
the  cause  of  death  must  have  been  corporal,  not  nervous  or  emotional. 
Accordingly  if  a  person  by  stimulating  the  imagination  of  another, 
or  by  ill  usage,  puts  him  in  such  an  intense  emotional  state  of  grief, 
fear,  or  what  not,  that  death  results, — the  killing  is  not  recognized 
by  the  law  as  a  foundation  of  criminal  responsibility ,*•  and  an  exam- 
ination of  the  ancient  English  authorities  fully  corroborates  and 
establishes  this  to  have  been  the  early  English  rule.**  This  rule 
appears,  however,  to  have  been  gradually  modified  and  greatly  relaxed 
in  modern  times  by  the  English  courts.**  In  America,  modern  author- 
ity is  divided.  Some  courts  adhere  to  the  early  rule ;  *•  whereas  others 
have  reached  the  conclusion  that  it  would  be  unsafe,  unreasonable 
and  often  unjust  for  a  court  to  hold  as  a  matter  of  law  that  under 
DO  state  of  facts  should  a  prosecution  for  manslaughter  be  sustained 
where  death  appears  to  have  been  caused  by  fright,  fear  or  terror  alone, 
even  though  no  hostile  demonstration  or  overt  act  was  directed  at  the 
person  of  the  deceased.*^ 

53.  Contribution  of  Act  to  Death. — One  who  inflicts  an  injury  on 
another  is  deemed  by  the  law  to  be  guilty  of  homicide  if  the  injury 
contributes  mediately  or  immediately  to  the  death  of  such  other.** 
The  fact  that  other  causes  contribute  to  the  death  does  not  relieve 
the  actor  of  responsibility .*•    So  the  physical  condition  of  the  slain 

As  to  the  allegations  of  the  indict-       15.  In  re  Heigho,  18  Idaho  566, 110 
ment,  see  infra,  par.  212.  Pac.  1029,  Ann.  Cas.  1912A  138,  32 

11.  SUte  V.  Orrell,  12  N.  C.  139,  17  L.R.A.(N.S.)  877. 

Am.  Dec.  563.  16.  Com.  v.  Couch,  106  S.  W.  830, 

12.  In  re  Heigho,  18  Idaho  566, 110  32  Ky.  L.  Rep.  638,  16  LJl.A.(N.S.) 
Pac.  1029,  Ann.  Cas.  1912A  138  and  327. 

note,  32  L.R.A.(N.S.)  877.  See  also  17.  In  re  Heigho,  18  Idaho  566, 110 
fra,  par.  148.  Pac.  1029,  Ann.  Cas.  1912A  138,  32 

13.  In  re  Heigho,  18  Idaho  566,  110  L.R.A.(N.S.)  877. 

Pac.  1029,  Ann.  Cas.  1912A  138  and  18.  Hollywood   v.    State,   19    Wyo 

note,  32  L.R.A.(N.S.)    877;   Com.  v.  493,  120  Pac.  471,  122  Pac.  588,  Ann. 

Couch,  106  S.  W.  830,  32  Ky.  L.  638,  Cas.  1913E  218. 

16  L.R.A.(N.S.)   327;  Com.  v.  Web-  Notes:   61  LJl.A.  298;   51  L.RJL 

ster,  5  Cash.  (Mass.)  295,  52  Am.  Dec.  (N.S.)  877. 

711.  19.  Dumas  v.  State,  159  Ala.  42,  49 

14.  In  re  Heigho,  18  Idaho  566,  110  So.  224,  133  A.  S.  R.  17. 

Pac.  1029,  Ann.  Cas.  I912A  138,  32       Notes:   67   L.R.A.  429;   51   LJEt.A. 
L.R.A.(N.S.)   877;  Cora.  v.  Webster,    (N.S.)  877. 
5  Cush,  (Mass.)  295,  52  Am.  Dec.  711. 
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man  at  the  time  when  the  act  was  done,  will  not  excuse  or  minimize 
its  consequences^  if  the  causal  connection  between  it  and  the  fact  of 
death  is  made  to  appear.*^  On  the  other  hand,  if  an  injury  is  merely 
a  condition  which  does  not  contribute  to  produce  death,  the  law  does 
not  hold  the  actor  criminally  responsible.*  Accordingly,  if  one  wound 
is  inflicted  while  acting  in  self-defense,  and  another  after  the  deceased 
has  declined  all  further  combat  and  was  fleeing  from  the  defendant, 
and  each  wound  was  sufficient  to  have  produced  death,  he  may  be 
adjudged  guilty  of  murder  in  inflicting  the  last  wound  if  it  con- 
tributed to  the  death,  though  had  it  not  been  inflicted,  the  deceased 
would  have  died  from  the  wound  given  by  the  defendant  while  acting 
in  necessary  self-defense.  If,  however,  the  latter  wound  did  not 
contribute  to  the  death  of  the  decedent,  then  he  is  not  guilty  of  any 
degree  of  homicide.*  The  fact  that  an  injury,  followed  by  death,  was 
subsequent  and  nearer  in  point  of  time  thereto  than  injuries  received 
from  other  sources,  is  not  to  be  taken  as  the  criterion  for  determining 
responsibility.  If  two  persons  inflict  wounds  on  another  at  different 
times,  and  the  flrst  aggravated  by  the  second  produces  death,  he 
who  inflicted  it  will  be  held  responsible;  but  if  the  later  injury  pro- 
duces death,  and  the  firsts  although  it  is  the  occasion  of  the  second, 
does  not  contribute  to  death,  the  law  flxes  responsibility  on  him  who 
dealt  the  subsequent  blow.'  If  at  the  moment  of  death  it  can  be  said 
ihat  both  injuries  were  contributing  thereto,  the  responsibility  rests 
on  both  of  the  actors.  The  law  does  not  measure  the  effects  of  the 
several  injuries  in  order  to  determine  which  is  the  more  serious  and 
which  contributed  in  the  greater  measure  to  bring  about  the  death. 
Although  one  of  the  assailants  may  be  said  to  have  contributed  to 
death  in  a  less  degree  than  the  other,  he  is  not  for  that  reason  deemed 
to  be  less  guilty  or  less  punishable.  So  one  of  two  persons  who  cause 
the  death  of  another  by  shooting  is  guilty  of  homicide  if  the  wound 
inflicted  by  him  contributed  to  or  hastened  the  death,  although  alone 
it  might  not  have  been  fatal.^ 

54.  Contributory  Fault  of  Deceased. — ^It  sometimes  has  been 
thought  that  a  person  may  not  be  held  criminally  responsible  for 
negligently  causing  the  death  of  another,  where  the  circumstances 
disclose  that  the  defendant  would  not  have  been  liable  in  a  civil  action 
by  reason  of  the  fact  that  the  negligence  on  the  part  of  the  deceased 

20.  Dumaa  ▼.  State,  150  Ala.  42,  49  2.  Bogers  v.  State,  60  Ark.  76,  29 

So.  224,  133  A.  S.  R.  17;  Grimn  v.  S.  W.  894,  46  A.  S.  R.  154,  31  L.R.A. 

Bute,  40  Tex.  Crim.  312,  50  S.  W.  366,  465. 

7€  A.  S.  R.  718.  S.  Bennett  v.   Com.,  150  Ky.  604,. 

1.  Rogers  v.  State,  60  Ark.  76,  29  150  S.  W.  806,  43  L.R.A.(N.S.)  419. 

8.  W.  894,  46  A.  S.  R.  154,  31  L.R.A.  Note:  67  L.RA.  427,  429. 

465.  4.  Bennett  v.  Com.,  150  Ky.  604, 150 

Notes:  67  L.R.A.  427;  4  Aon.  Cas.  S.  W.  806,  43  L.R.A.(N.S.)  419  and 

959.  note. 
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contributed  to  produce  his  death.*  But  whether  such  a  rule  is  entitled 
to  recognition,  the  recent  authorities,  at  least,  have  refused  their 
consent  thereto.  It  is  firmly  established  that  the  rule  of  law  con- 
cerning contributory  negligence  by  the  injured  person  as  a  defense 
in  a  civil  action  for  dama^^jes  for  personal  injuries  is  not  applicable 
to  a  prosecution  for  manslaughter  as  the  result  of  negligence.*  To 
take  a  common  case  for  illustration:  If  the  culpable  neglip:ence  of 
the  driver  of  an  automobile  is  the  cause  of  the  death  of  a  pedestrian, 
he  is  responsible  under  the  criminal  law,  whether  or  not  the  failure 
of  the  pedestrian  to  use  dye  care  contributed  to  his  death.^ 

55.  Acceleration  of  Death. — The  law  declares  that  one  who  inflicts 
an  injury  on  another  and  thereby  accelerates  his  death  shall  be  held 
criminally  responsible  therefor,  although  death  would  not  have  re- 
sulted from  the  injury  but  for  the  diseased  or  wounded  condition  of 
the  person  so  injured.®  In  accordance  with  this  rule  the  fact  that 
the  deceased  was  mortally  wounded  before  he  was  struck  by  the 
defendant  does  not  relieve  the  latter  of  criminal  responsibility.*^  And, 
while  the  one  accelerating  death  is  thus  held  to  be  responsible  for 
the  death,  the  person  who  inflicts  the  first  injury  may  be  convicted, 
according  to  some  authorities  if  it  appears  that  the  injury  or  wound 
inflicted  by  him  would  ha^e  resulted  in  death  but  for  the  intervening 
act.»» 

56.  Intervention  of  Other  Causes. — ^Where  it  appears  that  the  act 
of  the  accused  was  not  the  proximate  cause  of  the  death  of  the  person 
for  whose  murder  he  is  being  prosecuted,  but  that  another  cause 
intervened,  with  which  he  was  in  no  way  connected,  and  but  for 
which  death  would  not  have  occurred,  such  supervening  cause  is  a 
good  defense  to  the  charge  of  homicide.^^  According  to  the  ruling 
of  some  authorities,  if  after  a  mortal  blow  or  wound  is  inflicted  by 
one  person,  another  independent  responsible  agent  in  no  way  con- 
nected in  causal  relation  with  the  first  intervenes  and  wrongfully 
inflicts  another  injury,  the  proximate  cause  of  the  homicide,  the 
latter,  and  not  the  former,  is  guilty  of  the  murder.^*    So  it  has  been 

5.  Notes:  61  L.R.A.  298;  Ann.  Cas.  33  L.R.A.(N.S.)  403. 

1912C  501,  8.  Hopkins  v.  Com.,  117  Ky.  941» 

As  to  death  caused  by.  negligence,  80  S.  W.  156,  4  Ann.  Cas.  957  and 

see  infra,  par.  161  et  seq..  note. 

6.  State  V.  Campbell,  82  Conn.  671,       Note:  51  L.R.A.(N.S.)  877. 
74  Atl.  927,  135  A,  S.  R.  293,  18  Ann.       9.  Note:  4  Ann.  Cas.  959. 
Cas.  236;  Schultz  v.  State,  89  Neb.  34,       10.  See  infra,  par.  56. 

130  N.  W.  972,  Ann.  Cas.  1912C  495  11.  Walker  v.  State,  116  Qa.  537, 

and  note,  33  L.R.A.(N.S.)  403.  42  S.  E.  787,  67  L.R.A.  426.    See  also 

Note:  61  L.R.A.  298.  State  v.  Johnson,  118  Mo.  491,  24  S. 

7.  State  V.  Campbell,  82  Conn.  671,  W.  229,  40  A.  S.  R.  405. 
74  Atl.  927,  135  A.  S.  R.  293,  18  Ann.  Note:  16  Ann.  Cas.  679. 

Cas.  236;  Sclniltz  v.  State,  89  Neb.  34,  12.  Walker  v.  State,  116  Ga.  537, 
130  N.  W.  972,  Ann.  Cas.  1912C  496,  42  S.  E.  787,  67  LJEl.A.  426  and  note; 
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held  that  when  a  person  inflicts  a  wound  on  another,  sufficient  to 
cause  dealh,  and  thereafter  death  occurs  from  another  distinct  wound 
inflicted  by  a  different  person,  the  former  is  not  criminally  respon- 
sible for  the  homicide.^'  The  cases  seem  to  be  spmewhat  conflicting 
on  the  point.  As  stated  above,,  a  person  who  inflicts  an  injury  upon 
another  who  is  suffering  from  disease  or  wounds  may  be  convicted 
of  homicide  if  by  his  act  he  accelerate  the  death  of  the  one  injured ;  ** 
and  it  seems  more  reasonable  to  hold  that  the  person  who  inflicts  the 
first  injury  may  be  convicted  if  it  appears  that  the  injury  or  wound 
inflicted  by  him  would  have  caused  death  but  for  an  intervening 
cause.**  While  it  may  be  true  that  a  person  cannot  be  killed  twice, 
yet  it  is  equally  true  that  two  persons  can  contribute  to  cause  the 
death  of  another,  in  which  case  each  will  be  responsible;  *•  no  doubt 
a  person  dying  is  still  in  life,  and  may  be  killed ;  but,  if  he  is  dyiog 
from  a  wound  given  by  another,  both  may  properly  be  said  to  have 
contributed  to  his  death.*' 

57.  Treatment  of  Injury, — ^While  the  courts  may  have  vacillated 
from  time  to  time  it  may  be  taken  to  be  the  settled  rule  of  the  com- 
mon law  that  one  who  inflicts  an  injury  on  another  will  be  held 
responsible  for  his  death,  although  it  may  appear  that  the  deceased 
might  have  recovered  if  he  had  taken  proper  care  of  himself,  or  sub- 
mitted to  a  surgical  operation,  or  that  unskilled  or  improper  treat- 
ment aggravated  the  wound  and  contributed  to  the  deaths  or  that 
death  was  immediately  caused  by  a  surgical  operation  rendered  neces- 
sary by  the  condition  of  the  wound.*®  The  principle  on  which  this 
rule  is  founded  is  one  of  universal  application,  and  lies  at  the  founder 
tion  of  all  criminal  jurisprudence.  It  is,  that  every  person  is  to  be 
held  to  contemplate  and  to  be  responsible  for  tlie  natural  consequences 
of  his  ow'n  acts.  If  a  person  inflicts  a  wound  with  a  deadly  weapon 
in  such  manner  as  to  put  life  in  jeopaxdy^and  death  follows  as  a 

State  v.  Angelina,  73  W.  Va.  146,  80  Com.,  138  Ky.  558,  128  S.  W.  871,  28 
S.  E.  141,  51  L.R.A.(N.S.)  877.  L.R.A.(N.S.)   665  and  note;  Com.  v. 

Note:  16  Ann.  Cas.  580.  M'Pike,  3  Cush.  (Mass.)  181,  50  Am. 

18»  Walker  V.  State,  116  Ga.  .537,  42  Dec;  727;  People  v.  Cook,  39  Mich. 
S.  E.  787,  67  L.R.A.  426.  236,  33  Am.  Rep.  380;  Crum  v.  State, 

14.  Note:  67  L.R.A.  428.  And  see  64  Miss.  1,  1  Sa  1,  60  Am.  Rep.  44; 
supra,  par.  55.  State  v.  Langraf,  95  Mo.  97,  8  S.  W. 

15.  People  V.  Lewis,  124  CaL  651,  237,  6  A.  S.  R.  26;  Hamblin  v.  State, 
67  Pac.  470,  45  L.R.A.  783.  81    Neb.    148,    115    N.    W.    850,    IS 

Note:  51  L.R.A.(N.S.)  879.  Ann.  Cas.  569;  People  v.  Kane,  213 

16.  See  supra,  par.  53.  N.  Y.  260,  107  N.  E.  655,  L.R.A.1915P 

17.  People  V.  Lewis,  124  Cal.  551,  607  and  note;  Com.  v.  Eisenhower,  181 
67  Pac.  470,  45  L.R.A.  783.  Pa.   St.   470,  37  Atl.  521,  59   A.   S- 

18.  McAllister  v.  State,  17  Ala.  434,  R.  670;  Hollywood  v.  SUte,  19  Wyo. 
62  Am.  Dec.  180;  Sharp  v.  State,  51  493,  120  Pac.  471,  122  Pac.  588,  Ann, 
Ark.  147,  10  S.  W.  228,  14  A.  S.  R.  Cas.  ini3E  218. 

27;  State  V,  Bantley,  44  Conn.  537,  26       Notes:   22   L.R.A.(N.S.)    841,  844^ 
Am.  Rep.  486;  State  v.  Morphy,  33  846;  16  Ann.  Cas.  577. 
la.  270,  11  Am.  Rep.  122;  Tibbs  v. 
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consequence  of  this  felonious  and  wicked  act^  it  does  not  alter  its 
nature  or  diminish  its  criminality  to  prove  that  other  causes  co-operated 
in  producing  the  fatal  result.  Indeed,  it  may  be  said  that  neglect  of 
the  wound  or  its  unskilful  and  improper  treatment,  which  were  of 
themselves  consequences  of  the  criminal  act,  which  might  naturally 
follow  in  any  case,  must  in  law  be  deemed  to  have  been  among  those 
which  were  in  contemplation  of  the  guilty  party,  and  for  which  he 
is  to  be  held  responsible.^*  But,  however  this  may  be,  the  rule  surely 
seems  to  have  its  foundation  in  a  wise  and  practical  policy.  A  different 
doctrine  would  tend  to  give  immunity  to  crime  and  to  take  away 
from  human  life  a  salutary  and  essential  safeguard.  Amid  the  con- 
flicting theories  of  medical  men,  and  the  uncertainties  attendant  upon 
the  treatment  of  bodily  ailments  and  injuries,  it  would  be  easy  in 
many  cases  of  homicide  to  raise  a  doubt  as  to  the  immediate  cause 
of  death,  and  thereby  to  open  a  wide  door  by  which  persons  i2:uilty 
of  the  hie;hest  crime  might  escape  conviction  and  punishment.*^  Of 
course,  if  it  clearly  and  certainly  appears  that  the  mnltreatment  of 
the  wound,  or  the  medicine  administered,  or  the  deceased's  own 
misconduct^  and  not  the  wound,  was  the  sole  cause  of  death,  the 
person  inflicting  the  wound  will  not  be  liable  therefor.*  And  there 
is  authority  for  the  proposition  that  if  a  doubt  exists  as  to  the  character 
of  a  wound,  and  whether  death  is  the  result  thereof  or  of  improper  or 
negligent  treatment,  the  person  inflicting  the  wound  will  be  absolved 
from  responsibility.*  In  one  state  the  rule  of  the  common  law  has 
been  changed  by  statute,  it  being  provided  that  where  death  is  caused 
by  gross  neglect  on  the  part  of  the  person  wounded  or  his  physicians 
or  attendants,  that  this  shall  be  a  good  defense.* 

58.  Disease  Resulting  from  Injury. — As  a  general  rule,  a  person 
is  criminally  answerable  for  a  homicide  where  he  inflicts  a  wound  on 
another  which  devolves  into  or  initiates  an  affliction  or  a  disease  which 
ultimately  results  in  death.  It  is  not  indispensable  to  a  conviction 
that  the  wounds  should  have  been  necessarily  fatal,  and  the  direct 
cause  of  death.  It  is  sufficient  that  they  cause  death  indirectly  through 
a  chain  of  natural  effects  and  causes  unchanged  by  human  action.* 

19.  Note:  22  L.R.A.(N.S.)  842.         the  death,  or  death  resulted  from  the 

20.  State  v.  Morphy,  33  la.  270,  11  use  of  morphine  as  a  eause  independent 
Am.  Rep.  122.  and  distinct  from  the  wound.    Holly- 

X.  McAllister  v.  State,  17  Ala.  434,  wood  v.  State,  19  Wyo,  493,  120  Pac. 

52  Am.  Dec.  180;  State  v.  Morphy,  33  471,  122  Pac.  588,  Ann.  Cas.  1913B 

la.  270,  11  Am.  Rep.  122;  Crura  v,  218. 

State,  64  Miss.  1, 1  So.  1,  60  Am.  Rod.  2.  Note:  22  L.R.A.(N.S.)  848. 

44.  3.  Noble  v.  State,  54  Tex.  Crim.  436, 

Note:  22  L.R.A.(N.S.)  847.  113  S,  W.  281,  22  LJl.A.{N.S.)  841. 

The  use  of  opium  or  morphine  by  and  note, 

the  deceased  is  not  a  defense,  even  Note:  16  Ann.  Cas.  577. 

though  it  may  have  contributed  to  his  4.  People  v.  Lewis,  124  Cal.  551,  57 

death,  unless  it  was  the  sole  cause  of  Pac.  470, 45  L.R.A.  783 ;  State  v.  Bant- 
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This  rule  is  applied  not  merely  where  the  consequential  development 
is  in  the  form  of  an  immediate  infection  of  the  wound  itself,  such  a^^ 
erysipelas  or  septicaemia  or  blood  poisoning;  but  also  where  the  con- 
dition developing  is  anatomically  dissociated  from  the  mere  external 
wound,  as  in  the  case  of  miscarriage  or  pneumonia ;  or  where  blows 
caused  congestion  of  the  brain  resulting  in  death,  or  in  exposure 
wliich  caused  death.*  Similarly  it  has  been  held  that  one  who  drives 
an  automobile  with  criminal  negligence  so  that  a  passenger  is  thrown 
out  and  the  resulting  shock  causes  delirium  tremens  because  of  his 
alcoholic  condition,  which  results  in  death,  is  guilty  of  manslaughter. 
if  the  illness  would  not  have  occuri*ed  and  caused  the  death  had  the 
wounds  from  the  fall  not  been  received.® 

59.  Act  Done  by  Deceased. — ^The  fact  that  death  is  due  immedi- 
ately to  the  act  of  the  deceased  does  not  change  the  rule,  it  appearing 
that  such  act  was  done  under  the  compulsion  of  the  accused.  If  one 
person  compel  another  to  do  that  which  causes  his  death  the  former 
is  as  much  responsible  as  though  the  act  were  done  by  him  directly.' 
The  fact  that  one  dying  from  a  wound  is  induced  by  the  pain,  by 
remorse,  or  by  a  desire  to  shield  his  assailant,  to  end  his  life  sooner 
than  the  wound  would  have  done,  will  not,  if  the  wound  actually 
contributes  to  the  death,  relieve  the  one  who  inflicted  it  from  respon- 
sibility.^ But  it  has  been  held  that  where  a  husband  beats  his  wife, 
or  threatens  to  beat  her,  and  she  voluntarily  exposes  herself  to  the 
inclemencies  of  the  weather  and  dies  from  such  exposure,  he  is  not 
liable  for  her  death.*^ 

60.  Act  Done  by  Third  Person. — ^Whenever  an  independent  respon- 
sible person,  disconnected  with  the  defendant,  causes  some  intervening 
act  to  be  done,  the  defendant  is  relieved  of  responsibility  for  the 
con.sequences  thereof,  unless  the  act  of  intervention  is  the  natural 
result  of  the  defendant's  act.*^  Accordingly,  one  who  precipitates 
a  conflict  is  not  to  be  held  responsible  for  a  homicide  resulting  from 
the  immediate  acts  of  the  persons  attacked  by  him.^*    Thus,  where 

ley,  44  Conn.  687,  26  Am.  Rep.  486:  Hendrickson  v.  Com.,  85  Kv.  281,  3 

State  V.  Block,  87  Conn.  573,  89  Atl.  S.  W.  166,  7  A.  S.  R.  596. 

167,  49   L.R.A.(N.S.)    913;   Crum  v.  Notes:  66  L.R.A.  304;  16  Ann.  Ca.s. 

State,  64  Miss.  1,  1  So.  1,  60  Am.  Rep.  579. 

44.  8.  People  v.  Lewis,  124  Cal.  551,  57 

Note:  51  L.R.A.(N.S.)  880;  16  Ann.  Pac,  470,  45  L.R.A.  783;  State  v.  An- 

Cas.  578.  pelina,  73  W.  Va.  14G,  80  S.  E.  141,  51 

5.  Hart  v.  State,  15  Tex.  App.  202,  L.R.A. (N.S.)   877  and  note. 

49  Am.  Rep.  188.  9.  Hendrickson  v.  Com.,  85  Ky.  281, 

Note:  51  L.R.A.(N.S.)  880.  3  S.  W.  166,  7  A.  S.  R.  596. 

6.  State  V.  Block,  87  Conn.  573,  89  Note:  16  Ann.  Cas.  579. 
Atl.  167,  49  L.R.A.(N.S.)  913.  10.  See  supra,  par.  56. 

7.  People  V.  Lewis,  124  Cal.  551,  57  11.  Com.  v.  Moore,  121  Ky.  97,  88 
Pac.  470,  45  L.R.A.  783;  Adams  v.  S.  W.  1085,  123  A.  S.  R.  189,  11  Ann. 
People,  109  111.  444,  50  Am.  Rep.  617;  Cas.  1024,  2  L.R.A.(N.S.)  719;  Com. 
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persons  conspire  together  to  commit  robbery,  and  while  cairying 
out  such  conspiracy  their  victim,  in  self-defense,  discharges  a  firearm 
at  his  assailants  and  accidentally  kills  a  bystander,  the  conspirators 
are  not  guilty  of  the  homicide.^*  Again,  a  rioter  cannot  be  held 
guilty  of  murder  or  manslaughter  by  reason  of  the  accidental  killing 
of  an  innocent  person  by  those  who  are  engaged  in  suppressing  the 
riot.^'  No  person  can  be  held  guilty  of  homicide  unless  the  act  is 
either  actually  or  constructively  his;  and  it  cannot  be  his  in  either 
sense  unless  committed  by  his  own  hand,  or  by  someone  acting  in 
concert  with  him,  or  in  furtherance  of  a  common  object  or  purpose, 
as  distinguished  from  someone  acting  independently  or  in  opposition 
to  him.^*  Where  the  criminal  liability  arises  from  the  act  of  another, 
it  must  appear  that  the  act  was  done  in  furtherance  of  the  common 
design,  or  in  prosecution  of  the  common  purpose  for  which  the 
parties  were  assembled  or  combined  together,  otherwise  a  person  might 
be  convicted  of  a  crime  to  the  commission  of  which  he  never  assented, 
which  could  not  be  done  on  any  principle  of  justice.^*  Nor  is  it 
sufficient  to  charge  one  with  culpable  homicide  that  the  killing  was 
in  accordance  with  his  advice,  counsel  or  encouragement,  unless  the 
act  was  induced  thereby;  *•  but  one  who  publishes  with  his  indorse- 
ment an  article  advocating  revolution  and  murd^  is  responsible 
therefor  though  the  article  was  written  by  another.*' 

61.  Act  of  Innocent  or  Irresponsible  Agent. — It  is  a  general  rule, 
applicable  to  all  criminal  acts,  whether  homicidal  or  in  perpetration 
of  other  offenses,  that  where  an  innocent  or  irresponsible  person 
commits  the  crime  at  the  instigation  of  another,  the  latter  will  be 
held  answerable  therefor,  and  no  criminal  responsibility  will  attach 
to  the  actor.  The  unconscious  agent  is  deemed  not  to  break  the 
causal  connection  in  ^uch  case.**  So  where  a  person  gives  poison  to 
another  to  give  to  a  third  person,  and  the  second,  not  knowing  it  to 
be  poison,  gives  it  to  the  third,  who  takes  it  and  dies  of  it,  the  second 
person  is  guilty  of  no  offense,  but  the  first,  who  procured  the  poison 

V.  Campbell,  7  Allen  (Mass.)  541,  83  See  supra,  par.  24  et  seq. 

Am.  Dec.  705.  15.  Butler  v.  People,  126  lU.  641, 18 

Notes:  2  L.R.A.(N.S.)  719;  11  Ann.  N.  E.  338,  8  A.  S.  R.  423,  1  L.R.A.! 

Cas.  1026.  211. 

12.  Com.  v.  Moore,  121  Ky.  97,  88  16.  Powers  v.  Com.,  110  Ky.  386,  61 
S.  W.  1086,  123  A.  S.  R.  189,  11  Ann.  S.  W.  736,  63  S.  W.  976,  53  L.R  JL 
Cas.  1024,  2  L.R.A.(N.S.)  719.  245. 

13.  Butler  v.  People,  125  111.  641,  17.  People  v.  Most,  171  N.  Y.  423, 
18  N.  E.  338,  8  A.  S.  R.  423, 1  L.R.A.  64  N.  E.  175,  58  L.R.A.  509. 

211.  18.  Johnson  v.  State,  142  Ala.  70 

14.  Butler  v.  People,  125  111.  641,  38  So.  182,  2  L.R.A.(N.S.)  897  and 
18  N.  E.  338,  8  A.  S.  R.  423,  1  L.R.A.  note;  People  v.  Adams,  3  Denio  (N. 
211;  Com.  v.  Campbell,  7  Allen  Y.)  190,  45  Am.  Dec.  468;  Red  v. 
(Mass.)  641,  83  Am.  Dec.  705.  State,  39  Tex.  Crim.  667,  47  S.  W. 

Note :  68  L.R.A.  201.  1003,  73  A.  S.  R.  965. 
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to  be  taken,  is  the  murderer.^*  On  the  same  principle,  seemingly, 
it  has  been  held  that  one  who,  by  interfering  in  aid  of  his  insane 
parent,  whom  officers  are  attempting  to  arrest,  frees  his  hands,  and 
enables  him  to  kill  one  of  the  officers,  is  guilty  of  murder.*® 

IV.  Crimes  Pbedicablb  of  Actual  ob  Attempted  Homicidb 

Grades  of  Homicide 

62.  In  General. — ^Under  existing  law  the  act  of  one  person  in  kill- 
ing another  may  be  any  one  of  several  crimes,  varying  in  degree  of 
heinousness  according  to  the  intent  or  purpose  of  the  slayer  at  the 
time  of  committing  such  act.*  In  the  absence  of  statute  the  crime 
is  either  murder  or  manslaughter,  and  if  manslaughter  it  is  either 
voluntary  manslaughter  or  involuntary  manslaughter.'  These  dis- 
tinctions have  long  been  established  and  are  part  of  the  common  law 
of  the  several  states.'  Tlie  ancient  common  law,  however,  recognized 
no  grades  of  felonious  homicide.  The  distinction  between  a  killing 
with  or  without  malice  w^as  merely  nominal,  both  being  indiscrim- 
inately punished  with  death.  It  was  said  that  although  the  malice 
made  the  fact  more  odious,  yet  it  was  nothing  more  than  the  manner 
of  the  fact,  and  not  the  substance;  and  the  term  "manslaughter"  was 
used  to  define  the  offense  in  both  cases.  But  at  a  later  date  the  benefit 
of  clergy  was,  by  statute,  taken  away  from  murderers  with  malice 
prepense  and  the  more  modern  distinction  between  that  most  aggra- 
vated form  of  homicide  and  the  inferior  grades  came  to  be  recognized.* 
Recent  statutes  have  made  further  changes ;  and  now  we  have  degrees 
of  murder  *  and  also  of  manslaughter,  in  some  jurisdictions.  The 
crime  of  manslaughter  is  not  a  degree  of  the  crime  of  murder,  but  is 
a  distinct  offense  included  in  the  crime  of  murder.*  It  is  proper  to 
instruct  the  jury,  it  seems,  that  they  should  first  consider  the  most 
heinous  offense  predicable  of  homicide,  and  that  if  they  do  not  find 
the  facts  necessary  to  a  conviction,  they  should  take  up  the  next  lower 
grade  and  so  proceed  according  to  classification  until  they  come  to 
Uie  question  of  justifiable  or  excusable  homicide;  and  also  to  instruct 

19.  Com.  V.  Macloon,  101  Mass.  1,  Webster,  5  Cush.  (Mass.)  295,  52  Am. 
100  Am.  Dec,  89.     '  Dec.  711 ;  Scbaflfer  v.  State,  22  Neb. 

Note:  2  L.R.A.(N.S.)  898.  557,  35  N.  W.  384,  3  A.  S.  R.  274. 

'  20.  Johnson  v.  State,  142  Ala.  70,       3.  Com.  v.  Webster,  5  Cush.  (Mass.) 
38  So.  182,  2  L.R.A.(N.S.)   897  and  295,  52  Am.  Dec.  711. 
note.  4.  Notes:    134    A.    S.    R.    726;    38 

1.  People  V.  Rochester  R.,  etc.,  Co.,  L.R.A.(N.S.)    1057;   38  L.R.A.(N.S.) 
195  N.  Y.  102,  88  N.  E.  22,  133  A.  S.  1057. 

R.  770,  16  Ann.  Cas.  837,  21  L.R.A.  5.  See  infra,  par.  81  et  seq. 

(N.S.)  998.  6.  State  v.  White,  41  la.  316,  20 

2.  Garvey's    Case.    7    Colo.    384,   3  Am.  Rep.  60a 
Pac.  903,  49  Am.  Rep.  358;  Com.  v. 
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the  jury  that  they  need  not  consider  a  lower  degree  of  offense  if  they 
find  the  defendant  guilty  of  a  higher  one7 

63.  Disiinctions  between  Different  Grades. — The  grade  of  homi- 
cide in  any  special  case  depends  on  the  intent,  purpose  or  design  of 
the  slayer,  each  grade  being  characterized  by  a  particular  mental 
state.*  For  example,  if  a  person  voluntarily  fires  a  gun  into  a  crowd, 
with  the  felonious  purpose  of  killing  another,  the  unintentional 
killing,  even  of  his  friend,  will  be  murder;  but  if  the  firing  was 
accidental  and  involuntary,  it  will  be  manslaughter.'  Whether  the 
case  falls  within  the  definition  of  one  grade  or  another  is  a  question 
peculiarly  within  the  province  of  the  jury.  The  judge  should  define 
and  explain  the  different  grades  and  degrees,  and  the  jury  must  be 
governed  by  the  definitions  and  explanations  given ;  but  whether  any 
particular  crime,  as  defined  by  the  judge,  has  been  committed,  or 
whether  the  case  is  one  of  self-defense,  as  explained  by  the  judge, 
is  a  question  of  fact,  and  is  alone  for  the  jury.^^ 

64,  Presumption  as  to  Grade. — The  ancient  law  in  regard  to  homi- 
cide, in  the  time  of  the  Danes,  and  afterwards  of  the  Normans, 

'  indulged  certain  arbitrary  presumptions.  Homicide  was  not  then 
considered  murder,  unless  it  was  secret.  Among  other  extraordinary 
provisions,  it  appears  that,  before  the  statute  of  Marlbridge,  as  the 
law  stood  or  was  interpreted,  if  a  man  was  found  to  be  slain  secretly, 
it  was  always  inferred,  that  he  was  a  Frenchman,  that  he  was  killed 
by  an  Englishman,  and  that  the  killing  was  murder.  These  are 
undoubtedly  cases  of  mere  arbitrary  presumptions,  for  the  security 
of  despotic  power,  rather  than  the  dictates  of  reason  and  justice.^* 
Yet  even  to-day,  and  notwithstanding  the  general  presumption  of 
innocence,  every  homicide  is  presumed  to  be  murder,  at  least,  so  the 
rule  is  expressed ;  ^*  though,  of  course,  the  presumption  may  be  re- 
butted, or  so  far  weakened  by  other  evidence  in  connection  with  the 
legal  presumption  of  innocence  as  to  create  a  reasonable,  substantial 
doubt  as  to  the  guilt  of  the  accused  or  the  grade  of  the  crime  charged, 
and  thus  entitle  him  to  an  acquittal  or  to  a  reduction  of  the  grade.** 
But  it  is  incumbent  on  the  prisoner  to  make  out,  to  the  satisfaction 
of  the  court  and  jury,  the  circumstances  of  justifi'iation,  excuse,  or 
mitigation.*^     In  doubtful  cases,  the  prisoner  should  be  given  the 

7.  Dillon  v.  State,  137  Wis.  655, 119  12.  State  v.  Deschamps,  42  La.  567, 
N.  W.  352,  16  Ann.  Cas.  913.  7  So.  703,  21  A.  S.  R.  392;  State  v. 

8.  State     V.     Anderson,     2     Over.  Shippey,  10  Minn.  223,  88  Am.  Dec. 
(Tenn.)  6,  5  Am.  Dec.  648.  70;  McWhirt's  Case,  3  Gratt.   (Va.) 

See  infra,  par.  70,  82,  88.  594,  46  Am.  Dec.  196. 

9.  Golliher  v.  Com.,  2  Duv.   (Ky.)       13.  Tiffany  v.  Com.,  121  Pa.  St  165, 
163,  87  Am.  Dec.  493.  15  Atl.  462,  6  A.  S,  R.  775. 

10.  State  V.  Turner,  29  S.  C.  34,  6  14.  State  v.  Shippey,  10  Minn.  223, 
S.  E.  891,  13  A.  S.  R.  706.  88  Am.  Dec.  70;  Tiffany  v.  Com.,  121 

11.  Com.  V.  York,  9  Mete.  (Mass.)  Pa.  St.  165,  6  A.  S.  R.  775;  State  v. 
93,  43  Am.  Dec.  373.  Anderson,  2  Overt.  (Tenn.)  6,  6  Am. 

756 


13  B.  C.  L.  BOMICIDS  S  65 


benefit  of  the  doubt  and  the  lesser  grade  should  be  found.  It  is  not, 
however,  when  the  jury  have  any  doubt  but  only  when  they  have  a 
reasonable  doubt  that  this  rule  applies.^' 

65.  Determination  of  Grade  by  Jury. — ^Pursuant  to  a  general  rule 
of  the  common  law,  whjen  an  indictment  charges  an  offense  that 
includes  within  its  description  another  offense  of  lesser  grade  or  lower 
degree,  the  jury  properly  may  find  the  accused  guilty  of  the  less 
offense.^*  And  it  is  a  familiar  application  of  the  doctrine  that  under 
an  indictment  charging  murder  jn  the  common  law  form  the  defend- 
ant may  be  convicted  of  any  of  the  grades  of  culpable  homicide.^^ 
This  is  because  the  lower  grades  do  not  differ  from  murder  in  kind 
or  nature  of  the  offense  but  only  in  the  degree — ^not  in  substance  of 
the  fact  from  murder,  but  only  in  the  ensuing  circumstances,  a 
variance  as  to  which  does  not  hurt  the  verdict. ^^  Statutes  in  many 
jurisdictions  reinforce  the  rule  of  the  common  law  in  this  respect.^' 
That  the  crime  under  the  law  and  facts  ought  to  be  fixed  at  a  higher 
grade  or  degree  does  not  affect  the  application  of  the  rule.'^  It  is 
deemed  to  be  wholly  within  the  province  of  the  jury  to  fix  the  punish- 
ment; and  even  though  the  evidence  may  fully  disclose  that  the 
defendant  was  guilty  of  a  higher  degree  than  that  found  against 
him,  still  the  verdict  cannot  be  disturbed  for  that  reason.^  The  courts 
recognize  that  it  is  not  an  uncommon  thing  for  a  jury,  out  of  sympa- 

Dec.  648;  McWhirt's  Case,  3  Gratt  Atl.  461,  Ann.  Gas.  1914B  1005;  State 

(Va.)  594,  46  Am.  Dec.  196.  v.  Martin,  30  Wis.  216,  11  Am.  Rep. 

15.  Jackson  v.  State,  91  Ga.  271,  18  567;  Montgomery  v.  State,  136  Wis. 
S.  E.  298,  44  A.  S.  R.  22.  As  to  the  119,  116  N.  W.  876,  18  L.R.A.(N.S.) 
doctrine  of  reasonable  doubt  general-  339. 

ly,  sea  Criminal  Law,  vol.  8,  p.  218  Note:  63  L.R.A.  404. 

et  seq.    See  also  infra,  par.  212.  Note:  43  L.RA.(N.S.)  815. 

16.  See  Indictments  and  Infob-  18.  State  v.  Ayerill,  85  Vt.  115,  81 
iCATiONS.  Atl.  461,  Ann.  Cas.  1914B  1005. 

17.  People  V.  McFarlane,  138  Cal.  19.  State  v.  Crean,  43  Mont.  47, 114 
481,  71  Pac.  568,  72  Pac.  48,  61  L.R.A.  Pac.  603,  Ann.  Cas.  1912C  424;  People 
245;  State  v.  Alcorn,  7  Idaho,  599,  64  v.  Seheiman,  197  N.  T.  383,  90  N.  E. 
Pac.  1014,  97  A.  S.  R.  262;  Dukes  v.  950, 18  Ann.  Cas.  588,  27  L.R.A.(N.S.) 
Stete,  11  Ind.  557,  71  Am.  Dec.  370;  1075;  State  v.  Averill,  85  Vt.  115,  81 
Gipe  V.  State,  165  Ind.  433,  75  N.  E.  Atl.  461,  Ann.  Cas.  1914B  1005. 

881,  112  A.  S.  R.  238;  State  v.  Ryno,  Note:  43  L.R.A.(N.S.)  813. 
68  Kan.  348,  74  Pac.  1114,  64  L.RA.  20.  State  v.  Lindsey,  19  Nev.  47,  6 
303;  Com.  v.  Couch,  32  Ky.  L.  Rep.  Pac.  822,  3  A.  S.  R.  776. 
638,  106  8.  W.  830,  16  L.R.A.{N.S.)  1.  State  v.  Phinney,  13  Idaho  307, 
327 ;  State  v.  Feeley,  194  Mo.  300,  92  89  Pac.  634,  12  Ann.  Cas.  1079,  12 
S.  W.  663,  112  A.  S.  R.  511,  3  L.R.A.  L.R.A.(N.S.)  935;  Gipe  v.  State,  165 
(N.S.)  351;  State  v.  Cream,  43  Mont.  Ind.  433,  75  N.  E.  881,  112  A.  S.  R. 
47,  114  Pac.  603,  Ann.  Cas.  1912C  238;  Thomas  v.  State,  43  Tex.  Crim. 
424;  In  re  Somers,  31  Nev.  531,  103  20,  62  S.  W.  919,  96  A.  S.  R.  834; 
Pac.  1073, 135  A.  S.  R.  700,  24  L.RA.  Montgomery  v.  State,  136  Wis.  119, 
(N.S.)  504;  Thomas  v.  State,  43  Tex.  116  N.  W.  876,  18  L.R.A.{N.S.)  339. 
Crim.  20,  62  S.  W.  919,  96  A.  S.  R.  But  see  State  v.  Ash,  68  Wash.  194, 
834;  State  v.  Averill,  85  Vt.  115,  81   122  Pac.  995,  39  L.R.A.(N.S.)  61L 
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thy,  or»what  they  conceive  to  be  extenuating  circumstances,  to  find 
a  defendant  guilty  of  a  lower  degree  or  grade  of  offense  than  that  of 
which  the  evidence  clearly  convicts  him;  but  the  fact  that  they  do 
so  is  not  a  ground  of  reversal  of  the  verdict  and  judgment.*  Accord- 
ingly, the  jury  under  an  indictment  for  murder  may  find  a  verdict  for 
manslaughter  •  either  voluntary  *  or  involuntary,*  or  second  degree 
murder ;  •  though  there  is  some  authority  against  the  view  that  a 
verdict  of  involuntary  manslaughter  properly  may  be  found.'  Pur- 
suant to  the  same  doctrine  it  is  held  that,  under  an  indictment  charg- 
ing an  assault  with  intent  to  kill  and  murder,  the  accused  may  be 
convicted  of  an  assault  with  intent  to  commit  manslaughter^  or  a 
simple  assault  merely.* 

66.  Determination  under  Indictment  Charging  Statutory  Murder. — 
There  is  a  decided  conflict  of  authority  respecting  the  jury's  power 
and  right  to  determine  the  degree  of  guilt  of  one  on  trial  for  a  murder 
charged  to  have  been  committed  by  means  of  poison,  lying  in  wait, 
or  in  the  perpetration  or  attempt  to  perpetrate  rape,  robbery,  burglary, 
or  other  felony, — ^modes  of  killing  that  are  declared  by  statute  to  be 
murder  in  the  first  degree.  According  to  the  better  view  the  statutory 
declaration  that  murder  committed  in  the  enumerated  modes  shall 
be  murder  in  the  first  degree  does  not  deprive  the  jury  of  the  power 
to  convict  of  a  lesser  degree. ^*^  And  an  imperative  and  binding  in- 
struction to  the  jury,  on  a  trial  for  murder  committed  by  poison  or 
any  of  the  other  enumerated  modes  or  means,  that  their  verdict  shall 
be  that  of  murder  in  the  first  degree,  is  held  to  constitute  error,  as 
being  a  usurpation  of  the  right  of  the  jury  to  determine  the  degree 

2.  State  V.  Phinney,  13  Idabo  307,  135  A.  S.  R.  700,  24  L.R.A.{N.S.) 
89  Pac.  634,  12  Ann.  Cas.  1079,  12  504;  State  v.  AveriU,  85  Vt.  115,  81 
L.R.A.(N.S.)   935.  Atl.  461,  Ann.  Cas.  1914B  1005  and 

3.  People   V.   McFarlane,   138   Cal.  note. 

481,  71  Pac.  568,  72  Pac.  48,  61  L.R.A.  Notes:  63  L.R.A.*  404;  Ann.  Cas. 
246;  State  v.  Alcorn,  7  Idaho  599,  64  1914B  1013. 

Pac.  1014,  97  A.  S.  R.  252;  Dukes  v.  6.  Clem  v.  State,  42  Ind.  420,  13 
State,  11  Ind.  557,  71  Am.  Dec.  370;  Am.  Rep.  369;  State  v.  Feeley,  194 
Clem  V.  State,  42  Ind.  420,  13  Am.  Mo.  300,  92  S.  W.  663,  112  A.  S.  R. 
Rep.  369;  In  re  Somers,  31  Nev.  531,  511,  3  L.R.A.  (N.S.)  361;  State  t. 
103  Pac.  1073,  135  A.  S.  R.  700,  24  Lindsey,  19  Nev.  47,  6  Pac.  822,  3  A. 
L.R.A.(N.S.)  504;  State  v.  Martin,  30  S.  R.  776. 
Wis.  216,  11  Am.  Rep.  567.  Note:  43  L.R.A. (N.S.)   815. 

Note:  43  L.R.A. (N.S.)    815.  7.  Note:  Ann.  Cas.  1914B  1013. 

4.  Gipe  V,  State,  165  Ind.  433,  75  8.  State  v.  White,  41  la.  316,  20 
N.  E.  881,  112  A.  S.  R.  238;  Com.  v.  Am.  Rep.  602. 

Couch,  106  S.  W.  830,  32  Ky.  L.  Rep.  9.  Hunter  v.  Com.,  79  Pa.  St  503, 

638,   16  L.R.A.(N.S.)    327;    State   v.  21  Am.  Rep.  83. 

Averill,  85  Vt.  115,  81  Atl.  461,  Ann.  10.  State  v.  Phinney,  13  Idaho  307, 

Cas.  1914B  1005.  89  Pac.  634,  12  Ann.  Cas.  1079  and 

5.  Gipe  V.  State,  165  Ind.  433,  75  note,  12  L.R.A. (N.S.)  935  and  note; 
N.  E.  881,  112  A.  S.  R.  238;  In  re  State  v.  Wagner,  78  Mo.  644,  47  Am. 
Somers,  31  Nev.  531,  103  Pac.  1073,  Rep.  131. 
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of  the  guilt  of  the  aocused.^^  But  in  a  number  of  jurisdictions  the 
courts  have  held  that  where  a  person  is  charged  with  the  commission 
of  murder  by  poisoning,  or  by  an  act  declared  by  statute  to  constitute 
murder  in  the  first  degree,  the  jury,  if  they  find  the  accused  guilty , 
must  find  him  guilty  of  murder  in.  the  first  degree.^*  It  is  held  that 
on  the  trial  of  a  person  accused  of  having  killed  another  while  engaged 
in  the  commission  of  a  felony,  the  jury  must  either  find  the  defend- 
ant not-  guilty  or  find  him  guilty  of  murder  in  the  first  degree ;  and 
therefore,  that  the  court  should  refuse  to  charge  the  various  degrees 
of  homicide.^*  It  is  reasoned  that  under  such  circumstances,  the 
power  to  convict  of  a  lesser  degree  of  felonious  homicdde  which  belongs 
to  the  jury  in  cases  where  the  degree  depends  upon  the  intent  cannot 
properly  be  exercised,  because  an  intent  to  kill  is  not  a  necessary 
ingredient  of  the  offense  in  this  kind  of  murder.**  Where  the  indict- 
ment or  information  charges  murder  in  the  language  of  the  statute 
only,  the  pe^on  charged  may  be  found  guilty  only  of  murder  in  one 
of  the  degrees  specified  in  the  statute.** 

67.  Instruction:^  Respecting  Grade  of  Offense. — A  judge  should 
always  inform  the  jury  of  the  degree  which  the  law  attaches  to 
murder,  by  whatever  means  the  crime  may  have  been  committed ;  *• 
but  in  every  case  it  is  the  province  of  the  jury,  if  the  prisoner  is 
found  guilty,  to  determine  and  fix  the  grade  or  degree  by  their  verdict, 
and  the  courts  cannot  deprive  the  jury  of  their  right  to  fix  the  grade 
by  imperatively  instructing  them  to  find  a  particular  verdict.*^  Ordi- 
narily, where  the  indictment  charges  murder  in  the  common  law 
form,  and  the  defendant  is  tried  on  that  charge,  he  is  entitled,  if  he 
so  requests,  to  have  the  jury  instructed  that  it  is  within  their  power 
to  find  a  verdict  for  a  lesser  degree  of  felonious  homicide.*^  But  it 
has  been  held  not  to  be  erroneous  to  refuse  the  defendant's  request 
for  an  instruction  enumerating  the  various  verdicts  which  the  jury 
may  find,  including  one  of  involuntary  manslaughter,  where  there 
is  no  evidence  tending  to  establish  that  degree  of  the  offense,**  How- 
ever, a  plea  that  the  killing  was  done  in  self-defense  does  not  deprive 
him  of  his  right  to  an  instruction  based  on  the  claim  that  the  killing 

11.  Note:  12  L.R.A.(N.S.)   936.         193,  5  A.  S.  R.  324;  State  v.  Phinnev, 

12.  Note:  12  Ann.  Cas.  10S3.  13  Idaho  307,  89  Pac.  634,  12  Ann. 
Note:  12  L.RA.(N.S.)  937.  Cas.  1079, 12  LR.A(N.S.)  935;  State 

13.  People  v.  Scheiman,  197  N.  Y.  v.  Lindsey,  19  Nev.  47,  5  Pac.  822,  3 
383,  90  N.  E.  950,  18  Ann.  Cas.  588  A.  S.  R.  778. 

and  note,  27  L.RA.(N.S.)  1075.  18.  People  v.  Scheiman,  197  N.  Y. 

14.  People  V.  Scheiman,  197  N.  Y.  383,  90  N.  E.  950,  18  Ann,  Caa.  588, 
383,  90  N.  E.  950,  18  Ann.  Cas.  588,  27  L.R.A.(N.S.)  1075. 

27  L.R.A.(N.S.)    1075.  19.  State  v.  Woodrow,  58  W.  Va, 

15.  In   re   McLeod,   23   Idaho   257,  527,  52  S.  E.  545,  6  Ann.  Cas.  180 
128  Pac.  1106,  43  L.RA.(N.S.)   813.  Il2  A.   S.  R.  1001,  2  L.R.A.(N.S.) 

16.  See  infra,  par.  86.  862. 

17.  Lang  v.  State,  84  Ala.  1,  4  So. 
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was  one  of  the  grades  of  manslaughter.*^  The  court  need  not  charge 
the  jury  to  the  effect  that  unless  the  defendant  is  convicted  of  murder 
in  the  first  degree  he  must  be  acquitted,  and  cannot  be  convicted  of 
any  lower  grade  of  homicide.* 

68.  Determination  by  Court  under  Plea  of  Guilty. — ^A  statute 
authorizing  the  court  to  determine  the  degree  of  crime  on  a  plea  of 
guilty  of  murder  is  constitutional.  No  sound  objection  can  be  taken 
to  the  act  because  it  fails  to  specify  the  manner  in  which  the  court 
is  to  reach  its  determination.  Where  power  is  conferred  on  a  court 
of  general  jurisdiction  to  determine  a  question,  and  no  specified  mode 
for  that  determiuation  is  pointed  out,  the  jurisdiction  conferred  im- 
plies authority  in  the  court  to  call  to  its  assistance  in  determining  the 
question  the  same  aid  usually  employed  by  it  in  reaching  a  judicial 
determination  in  other  cases.' 

Murder 

69.  Meaning  and  Use  of  Term  'Iffurder.** — The  elements  common 
to  all  grades  of  homicide  have  been  considered  sorhewhat  in  the  fore- 
going pages.  There  are  now  to  be  considered  the  elements  of  the 
particular  grades  of  the  general  offense,  first  of  which,  in  importance 
is  murder.*  The  word  "murder"  is  a  technical  word,  or  a  "term  of 
art"  as  the  earlier  authorities  denominated  it.*  It  has  acquired  a 
peculiar  meaning  in  the  law  generally,  and  in  many  states  it  has 
been  defined  by  statute.*  No  other  word  may  be  substituted  for 
"murder/'  according  to  the  view  that  obtained  not  long  since.  So 
if  an  indictment  fails  to  charge  that  the  accused  feloniously  murdered 
the  deceased,  although  it  charges  him  with  inflicting  a  mortal  wound, 
it  will  be  treated  as  an  indictment  for  manslaughter  only,  and  not 
for  murder.*  According  to  Hawkins,  the  word  "murder"  anciently 
signified  only  the  private  killing  of  a  man,  for  which,  by  force  of  a 
law  introduced  by  King  Canute  for  the  preservation  of  his  Danes, 
the  town  or  hundred  where  the  act  was  done  was  to  be  amerced  to 
the  king,  unless  they  could  prove  that  the  person  slain  were  an  Eng- 
lishman (which  proof  was  called  Engleschire),  or  could  produce  the 
offender.  In  those  days  the  open,  wilful  killing  of  a  man  through 
anger  or  malice,  etc.,  was  not  called  murder,  but  voluntary  homicide. 
The  law  concerning  Engleschire  was  abolished  by  statute  14  Edw. 
III.  and  the  killing  of  any  Englishman  or  foreigner  through  malice 

20.  State  v.  Matthews,  148  Mo.  185,  Pae.   370,   Ann.   Cas.   1913C   928,  39 

49  S.  W.  1085,  71  A.  S.  R.  594.  L.R.A.(N.S.)   1088;  Dias  v.  SUte,  7 

1.  Gibson  v.  State,  89  Ala.  121,  8  Blackf.  (Ind.)  20,  39  Am.  Dec.  448. 
So.  98,  18  A.  S.  R.  96.  6.  In   re  Kirby,   162   Cal.   91,   121 

2.  People  V.   Chew  Lan    Ong,   141  Pac.   370,  Ann.   Cas.   1913C   928,  39 
Cal.  550,  75  Pac.  186,  99  A.  S.  R.  88.  L.R.A.(N.S.)    1088. 

3.  See  Bupra,  par.  34  et  seq.  6.  Dias  v.  State,  7  Blackf.    (Ind.) 

4.  In   re   Kirby,   162   Cal.   91,   121  20,  39  Am.  Dec.  448. 
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prepense,  whether  comioitted  openly  or  secretly,  was  by  degrees  called 
murder.' 

70.  Distinction  between  Murder  and  Other  Grades  of  Homicide. — 
Malice  is  the  element  that  distinguishes  murder  from  the  other  grades 
of  homicide.®  Every  murder  is  and  must  be  a  killing  with  malice ;  ® 
lacking  this  element  the  offense  will  ordinarily  be  manslaughter.^* 
Felonious  homicide  at  common  law  was  divided  into  murder  and 
manslaughter.^*  In  many  states  no  definition  of  the  crime  of  murder 
has  been  attempted  by  statute;  in  which  case  the  common  law 
definition  must  be  accepted  by  the  courts.**  In  other  jurisdictions 
the  statutes  have  purported  to  alter  the  common  law  in  this  respect; 
but  these  changes  have  been  held  not  to  affect  the  ordinary  common 
law  counts  in  indictments  for  murder.** 

71.  Motive^  Object  or  Purpose  as  Element  of  Offense. — Motive  may 
be  described  as  that  which  moves  the  mind  to  formulate  an  intention 
to  perpetrate  crime,  whether  murder  or  another  offense.**  Without  it 
malice  or  unlawful  intention  cannot  exist;  and  inasmuch  as  malice 
is  an  indispensable  element  of  the  crime,  it  follows  that  some  motive 
must  be  present  in  every  case  of  murder.  But  while  it  is  true  that 
malice  is  of  the  essence  of  the  crime  and  must  be  proven,*^  it  by  no 
means  is  true  that  proof  of  motive  is  essential  to  the  conviction  of 
one  who  is  charged  with  murder.**  Though  proof  of  motive  is  not 
essential,  yet  its  presence  or  absence  is,  in  practice,  frequently  of 
supreme  importance.  For  instance,  where  the  killing  is  denied,  and 
the  proof  of  that  fact  depends  on  circumstances,  it  is  apparent  that 
the  inquiry  as  to  motive  always  is  important.*^    Again,  where  it  is 

7.  Notes:   134   A.   S.   R.   726;   38  11.  State  v.  Averill,  85  Vt.  115,  81 
L.R.A.(N.S.)  1066.  Atl.  461,  Ann.  Cas.  1914B  1005. 

8.  Mc Whirls  Case,  3  Grat.   (Va.)  12.  Com.  v.  Illinois  Cent.  R.  Co.,  152 
694,  46  Am.  Dec.  196;   State  v.  Mi-  Ky.  320,  153  S.  W.  459,  Ann.  Cas. 
chael,  74  W.  Va.  613,  82  S.  E.  611,  1915B  617,  45  L.RA.(N.S.)  344. 
L.RA.1916A  533.  13.  People  v.  Giblin,  115  N.  Y.  196, 

Note:  134  A.  S.  R.  727.  21  N.  E.  1062,  4  L.RA.  767;  VVaU  v. 

9.  Spies  V.   People,  122  111.  1,  12  State,  18  Tex.  682,  70  Am.  Dec.  302. 
N.  E.  865,  17  N.  E.  898,  3  A.  S.  R.      14.  See  supra,  par.  51.    As  to  evi- 
320;  Watkins  v.  Com.,  146  Ky.  449,  dence  of  motive,  see  infra,  par.  214. 
142  S.  W.  1035,  38  L.R.A.(N.S.)  1052      15.  See  infra,  par.  73. 

and  note ;  State  v.  Ardoin,  128  La.  14,  16.  Keady  v.  People,  32  Colo.  57,  74 
54  So.  407,  Ann.  Cas.  1912C  45;  Com.  Pac.  892,  66  L.R.A.  353;  Sumner  v. 
V.  Webster,  5  Cush.  (Mass.)  295,  52  State,  5  Blackf.  (Ind.)  579,  36  Am. 
Am.  Dec.  711;  People  v.  Potter,  5  Dec.  561;  House  v.  State,  94  Miss. 
Mich.  1,  71  Am.  Dec.  763;  Schaffer  v.  107,  48  So.  3,  21  L.R.A.(N.S.)  840; 
State,  22  Neb.  557,  35  N.  W.  384,  3  A.  State  v.  VaneUa,  40  Mont.  326,  106 
S.  R.  274;  State  v.  Roberts,  8  N.  C.  Pac.  364,  20  Ann.  Cas.  308;  State  v. 
349,  9  Am.  Dec.  643;  State  v.  Thomas,  Jaggers,  71  N.  J.  L.  281,  58  Atl.  1014, 
98  N.  C.  599,  4  S.  E.  518,  2  A.  S.  R.  108  A.  S.  R.  746;  Monroe  v.  State,  23 
351;  McWhirt's  Case,  3  Grat.  (Va.)  Tex.  210,  76  Am.  Dec.  58. 
694,  46  Am.  Dec.  196.  Note:  Ann.  Cas.  1912C  236. 

10.  See  infra,  par.  88  et  seq.  '     17.  Farris  v.  People,  129  111.  521,  21 
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admitted  that  the  defendant  killed  the  deceased,  it  being  claimed 
that  the  act  was  done  by  accident  or  in  self-defense,  the  question  of 
motive  may  be  determinative  of  the  case.*®  Nor  is  a  purpose  or  object 
to  cause  death  an  essential  element  of  murder  at  common  law,** 
though  it  is  otherwise  under  the  statutes  of  some  states.*®  In  the 
absence  of  such  enactments,  if  the  act  causing  death  was  intentional 
and  was  accompanied  by  the  mental  element  of  malice,  the  slayer  will 
be  held  to  be  guilty  of  murder,  notwithstanding  death  was  beyond  or 
even  contrary  to  his  intention.*  While  it  is  true,  ordinarily,  that 
an  actual  or  constructive  intent  to  kill  is  involved  in  the  idea  of 
murder,  it  is  not  always  so.  If  great  bodily  harm  was  intended,  the 
slayer  will  be  deemed  guilty  of  murder.*  Malice  aforethought  may 
consist  in  the  intention  to  do  great  bodily  harm,  as  w^ell  as  to  kill ; 
and  whether  the  intention  be  the  one  or  the  other,  and  death  happen, 
the  law  will  not  surrender  its  general  presumption,  that  the  homicide 
is  murder.^  The  intent,  by  severe  and  protracted  cruelties  and  tor- 
ments, to  inflict  grievous  and  dangerous  suffering,  or,  in  other  words, 
to  do  great  bodily  harm,  imports  from  the  means  and  manner  thereof, 
a  disregard  of  consequences;  and  consequently  the  party  is  justly 
answerable  fo^  all  the  harm  he  did,  although  he  did  not  specially 
design  death.*  On  settled  principle,  it  is  held  that  the  slayer  is  guilty 
of  murder  although  he  may  have  intended  the  death  of  another  than 
the  deceased.* 

N.  E.  821,  16  A.  S.  R.  283,  4  L.K.A.  15  So.  264,  48  A.  S.  R.  22;  Sparks  v. 

582;   Cupps  v.   State,  120  Wis.  504,  Com.,  3  Bush.  (Ky.)  Ill,  96  Am.  Dec 

07  N.  W.  210,  98  N.  W.  546,  102  A.  S.  196.    One  who  fires  recklessly  into  a 

R.  996.  crowd  and  kills  another  is  guilty  of 

Note:  Ann.  Cas.  1912C  238.  murder,  even  though  he  fire  J  without 

18.  Note:  Ann.  Cas.  1912C  238.  any  special  purpose.   Golliherv.  Com., 

19.  Sullivan  v.  State,  102  Ala.  135,  2  Duv.  (Ky.)  163,  87  Am.  Dec.  493. 
15  So.  264,  48  A.  S.  R.  22;  Ryan  v.  2.  Adams  v.  People,  109  III.  444,  60 
People,  50  Colo.  99, 114  Pac.  306,  Ann.  Am.  Rep.  617;  State  v.  Hoover,  20 
Cas.  1912B  1232;  Adams  v.  People,  N.  C.  500,  34  Am.  Dec.  383;  State  v. 
109  111.  444,  50  Am.  Rep.  617;  State  Alexander,  30  S.  C.  74,  8  S.  E.  440, 
V.  Moore,  25  la.  128,  95  Am.  Dec.  776 ;  14  A.  S.  R.  879. 

Golliher  v.  Com.,  2  Duv.   (Ky.)   163,  8.  McWhiit's  Case,  3  Grat.   (Va.) 

87  Am.  Dec.  493;  Sparks  v.  Com.,  3  594,  46  Am.  Dec.  196. 

Bush    (Ky.)    Ill,  96  Am.  Dec.  196;  4.  State  v.  Hoover,  20  N.  C.  500,  34 

Corn.  V.  Chance,  174  Mass.  245,  54  N.  Am.  Dec.  383. 

E.  551,  75  A.  S.  R.  306;  State  v.  Alex-  6.  Holmes  v.  State,  88  Ala.  26,  7 

ander,  30  S.  C.  74,  8  S.  E.  440,  14  A.  8o.   193,   16   A.   S.   R.   17;    Ryan   v. 

S.   R.   879;   Smith  v.   State,  46  Tex.  People,  50  Colo.  99, 114  Pac.  306,  Ann. 

Crim.    267,    81    S.    W.    936,    108   A.  Cas.  1912B  1232;  Com.  v.  Breyessee, 

S.  R.  991;  MeWhirt's  Case,  3  Grat.  160  Pa.  St.  451,  28  Atl.  824,  40  A.  S. 

(Va.)  594,  46  Am.  Dec.  196.  R.  729;  Stete  v.  Smith,  2  Strobh.  L. 

20.  Sohaffer  v.  State,  22  Neb.  567,  (S.  C.)  77,  47  Am.  Dec.  589. 
35  N.  W.  384,  3  A.  S.  R.  274.  Note:  19  Am.  Rep.  3. 

1.  Sullivan  v.  State,  102  Ala.  135,       See  also  supra,  par.  50. 
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72.  Character  of  Act  Done  by  Slayer. — The  circumstances  unaer 
which  murder  may  be  committed  are  infinitely  variant,  there  being 
no  limitations  at  common  law  in  this  respect.  But  the  circumstances 
under  which  a  killing  takes  place  always  are  of  primary  importance 
in  determining  the  grade  of.  the  homicide,  and  its  degree  under  the 
statutes.*  The  presence  or  absence  of  malice  frequently  turns  on 
proof  of  the  circumstances  attending  the  killing,'  the  weapon  used 
and  other  facts  being  of  great  significance.^  It  is  not,  however,  essen- 
tial to  the  crime  of  murder  that  a  per  se  deadly  weapon  be  used  by  the 
slayer.*  On  the  contrary,  the  offense  may  be  committed  by  a  blow 
of  the  fist.*®  At  the  common  law,  if  one  counseled  another  to  commit 
suicide,  and  the  other,  by  reason  of  the  encouragement  and  advice, 
killed  himself,  the  adviser  was  guilty  of  murder  as  an  aider  and 
abetter,  if  present  when  the  advice  was  carried  out.** 

73.  Malice  or  Malice  Aforethought. — Malice  or  the  unlawful  inten- 
tion which  accompanies  the  killing  is  an  essential  ingredient  of 
murder  at  common  law,**  and  also  under  the  statutes  which  have 
been  enacted  in  many  jurisdictions.  Where  the'statute  defines  murder 
as  a  killing  with  "malice  aforethought,"  the  indictment  must  charge 
the  crime  in  the  words  of  the  act  or  it  will  be  fatally  defective.** 
Whether  the  existence  of  this  element  in  any  particular  case  is  a 
question  of  law  or  a  question  of  fact  has  been  a  subject  of  much 
discussion  and  not  a  little  confusion.**  There  seems,  however,  no 
reason  why  the  general  rules  defining  the  province  of  the  court  and 
the  jury  diould  not  apply  here  in  the  same  manner  as  they  do  in 
other  like  situations.**  Ordinarily,  the  legal  import  of  the  term 
"malice"  is  for  the  court  to  define;  but  the  question  whether  malice 
existed  or  not  in  the  particular  instance  is  one  of  fact  for  the  jury.** 
While  "malice"  is  a  term  of  common  accidence  in  the  law,  its  defi- 
nition in  nontechnical  terms  that  readily  are  understandable  is  con- 
cededly  no  easy  matter.*'  The  truth  seems  to  be  that  no  simple 
definition  can  be  formulated,  the  term  in  its  technical  sense  com- 

6.  See  infra,  par.  84.  See  supra,  par.  44. 

7.  See  supra,  par.  46  et  seq.  As  to  the  effect  of  intoxication,  see 

8.  See  supra,  par.  47  et  seq.  supra,  par.  18,  19. 

9.  State  V.  Bowles,  146  Mo.  6,  47       13.  Cravcy  v.  State,  36  Tex.  Crim. 
S.  W.  892,  69  A.  S.  R.  698.  90,  35  S.  W.  658,  61  A.  S.  R.  833. 

10.  State  V.  John,  172  Mo.  220,  72  14.  Maher  v.  People,  10  Mich.  212, 
S.  AV.  525,  95  A.  S.  R.  513.  81  Am.  Dec.  781;  State  v.  Hildreth, 

11.  See  supra,  par.  22.  31  N.  C.  429,  51  Am.  Dee.  364. 

12.  State  V.  Phinney,  13  Idaho  307,  Note:  38  L.R.A.(N.S.)  1095  et  seq. 
89  Pac.  634,  12  Ann.  Cas.  1079,  12  15.  See  Jurt. 

L.R.A.(N.S.)  935;  Bohannon  v.  Com.,       16.  Maher  v.  People,  10  Mich.  212, 
8  Bush   (Ky.)   481,  8  Am.  Rep.  474;   81  Am.  Dec.  781. 
Smithson  v.  State,  124  Tenn.  218,  137       17.  State  v.  Michael,  74  W.  Va.  613, 
S.  W.  487,  36  L.R.A.(N.S.)  397.  82  S.  E.  611,  L.R.A.1915A  533. 

Note:  14  A.  S.  R.  882. 
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prehending  a  considerable  number  of  different  conditions  of  mind.** 
The  courts  have  sought,  however,  repeatedly  to  find  some  general 
definition  that  shall  be  applicable  in  all  cases,  with  the  result  that 
much  tenuous  refinement  envelops  the  whole  subject. *•  The  broadest 
proposition  that  can  be  formulated  about  malice  is  that  as  a  word  of 
description  it  includes  all  those  states  and  conditions  of  mind  which 
accompany  a  homicide  that  is  committed  without  lepjal  excuse  or 
extenuation. *•  This  proposition  seems  to  be  agreed  on  by  all  author- 
ities, and  will  serve  as  a  satisfactory  practical  definition.*  Malice  in 
this  connection  is  not  limited  in  its  meaning  to  hatred,  ill  ^1,  or 
malevolence,*  but  denotes  a  wicked  and  corrupt  disregard  of  the 
lives  and  safety  of  others — a  failure  to  appreciate  social  duty.'  It  is 
not  necessary  that  this  condition  of  the  mind  or  heart  be  characteristic 
of  the  slayer,  who  may  in  fact  be  in  general  a  man  of  good  and  not 
bad  heart ;  but  if  any  act  or  conduct  of  his,  to  the  injury  of  another, 
is  a  wicked  act,  or  act  denoting  depravity  at  the  time,  it  is  a  malicious 
act  in  law.*  If  the  rfct  which  produced  death  be  attended  with  such 
circumstances  as  indicate  a  wicked,  depraved,  and  malignant  spirit, 
the  law  will  imply  malice,  without  reference  to  what  was  passing  in 
the  slayer's  mind  at  the  time.'  Where  the  oflfense  is  statutory,  proof 
that  the  act  prohibited  by  the  statute  was  done  wilfully  and  inten- 
tionally establishes  malice.*  So  far  as  the  grade  of  the  crime  at 
common  law  is  concerned,  no  distinction  is  drawn  between  the  mean- 
ings of  *'malice"  and  "malice  aforethought." '  The  words  "afore- 
thought" and  "prepense"  seem  to  be  intended,  as  they  etomologically 
may  be  intended,  to  convey  the  idea  of  premeditation  or  deliberation 

18.  State  V.  McGuire,  84  Conn.  470,  Notes :  134  A.  S.  R.  729 ;  38  L.R.A. 
80  Atl.  761,  38  L.R.A.(N.S.)  1045.       (N.S.)  1057. 

Notes :  134  A.  S.  R.  729 ;  38  L.R.A.       3.  Mayes  v.  People,  106  HI.  306,  46 

(N.S.)  1062.  Am.  Rep.  698;  Adams  v.  People,  109 

19.  Note:  38  L.R.A.(N.S.)   1056.  111.  444,  50  Am.  Rep.  617;  Com.  v. 

20.  State  v.  McGuire,  84  Conn.  470,  AVebster,  5  Cush.  (Mass.)  295,  52  Am. 
80  Atl.  761,  38  L.R.A.(N.S.)  1045;  Dec.  711;  State  v.  Davis,  50  S.  C.  405, 
Jolly  V.  Com.,  110  Ky.  190,  61  S.  W.  27  S.  E.  905,  62  A.  S.  R.  837;  State 
49,  96  A.  S.  R.  429 ;  Com.  v.  York,  9  v.  Miller,  73  S.  C.  277,  63  S.  E.  426, 
Met.  (Mass.)  93,  43  Am.  Dec.  373;  114  A.  S.  R.  82;  Martinez  v.  State,  30 
State  V.  McDaniel,  68  S.  C.  304,  47  Tex.  App.  129,  16  S.  W.  767,  28  A. 
S.  E.  384,  102  A.  S.  R.  661;  Martinez  S.  R.  895. 

V.  State,  30  Tex.  App.  129,  16  S.  W.  Notes:   38   L.R.A.(N.S.)    1059;   38 

767,  28  A.  S.  R.  895.  L.R.A.(N.S.)  1061,  1062. 

1.  Note:  38  L.R.A.(N.S.)  1103.  4.  Note:  38  L.R.A.(N.S.)  1061. 

2.  Com.  V.  Webster,  5  Cush.  (Mass.)  5.  State  v.  Levelle,  34  S.  C.  120,  13 
295,  52  Am.  Dec.  711 ;  Turner  v.  State,  S.  E.  319,  27  A.  S.  R.  799. 

119  Tenn.  663,  108  S.  W.  1139,  123       6.  Johnson  v.  People,  33  Colo.  224, 
A.  S.  R.  758,  14  Ann.  Cas.  990,  15  80  Pac.  133,  108  A.  S.  R.  85. 
L.R.A.(N.S.)  988;  Smith  v.  State,  46       7.  Note:  38  L.R.A.(N.S.)  1064. 
Tex.  Crim.  267,  81  S.  W.  936, 108  A. 
S.  R.  991. 
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looking  to  the  accomplishment  of  the  death  of  the  deceased ;  ^  but 
this  constitutes  no  distinction  inasmuch  as  murder  under  the  common 
law  may  exist  without  such  premeditation.*  And  we  have  authority 
holding  that  the  term  ''aforethought''  indicates  a  greater  degree  of 
wickedness  and  depravity  than  the  word  ''malice"  unaccompanied 
thereby.** 

74.  Express  and  Implied  Malice. — ^Further  complications  of  ter- 
minology have  arisen  with  respect  to  a  classification  of  malice  aa 
being  express  or  implied,  for  it  is  insisted  that  malice  may  be  of  either 
sort.**  Such  confusion,  indeed,  has  been  created  that  it  is  remarked 
as  a  matter  of  the  greatest  difficulty,  if  it  is  not  quite  impossible,  so 
to  define  and  distinguish  between  express  and  implied  malice  as  to 
render  these  terms  intelligible  to  a  jury.*^  The  definition  of  "express 
malice,"  as  given  by  Blackstone,  has  been  generally  adopted  as 
correct.  It  is  as  follows :  "Express  malice  is,  when  one  with  a  sedate 
and  deliberate  mind,  and  formed  design,  doth  kill  another;  which 
formed  design  is  evidenced  by  external  circumstances  discovering  that 
inward  intention,  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  bodily  harm.''  This 
definition  is  frequently  quoted.**  It  will  be  observed  that  the  dis- 
tinguishing feature  of  this  definition  is  deliberation  or  formed  design 
to  take  life,*^  and  it  is  apprehended  that  nothing  more  is  intended 
by  the  term  "express"  than  is  conveyed  by  the  word  "aforethought."  ** 

8.  Jolly  V.  Com.,  110  Ky.  190,  61  other,  which  formed  design  is  evi- 
S.  W.  49,  96  A.  S.  R.  429.  denced  by  external  circumstances  dis- 

Note:  38  L.R.A.(N.S.)  1066.  covering    that    inward    intention,    as 

9.  See  infra,  par.  75.  lying    in    wait,   antecedent    menaces, 

10.  Cravey  v.  State,  36  Tex.  Crim.  former  grudges,  concerted  schemes  to 
90,  35  S.  W.  658,  61  A.  S.  R.  833.  do  him  some  bodily  harm,  or  any  other 

11.  Spies  v.  People,  122  111.  1,  12  circumstances  showing  such  sedate  and 
N.  E.  865,  17  N.  E.  898,  3  A.  S.  II.  deliberate  mind  and  formed  design  un- 
320;  People  v.  Potter,  5  Mich.  1,  71  lawfully  to  kill  another,  or  to  inflict 
Am.  Dec.  763;  Schaffcr  v.  State,  22  serious  bodily  harm  which  might  prob- 
Neb.  557,  35  N.  W.  384,  3  A.  S.  R.  ably  end  in  the  death  of  the  person 
274;  Martinez  v.  State,  30  Tex.  App.  upon  whom  the  same  was  inflicted." 
129,  16  S.  W.  767,  28  A.  8.  R.  895.  Martinez  v.  State,  30  Tex.  App.  129, 

Note:  38  L.R.A.(N.S.)  1092.  16  S.  W.  767,  28  A.  S.  R.  896. 

12.  Note:  38  L,R.A.(N.S.)  1072.  14.  Turner  v.  SUte,  119  Tenn.  663, 

13.  McCoy  V.  State,  25  Tex.  33,  78  108  S.  W.  1139,  123  A.  S.  R.  758,  14 
Am.  Dec.  520;  McWhirt's  Case,  3  Ann.  Cas.  990,  15  L.R.A.(N.S.)  988; 
Grat.  (Va.)  594,  46  Am.  Dec.  196.  Burt  v.  State,  38  Tex.  Crim.  397,  40 

Notes:  28  A.  S.  B.  898;  38  L.R.A.  S.  W.  1000,  43  S.  W.  344,  39  UEtJL 

(N.S.)  1073.  305. 

In  a  charge  to  the  jury  on  a  trial       Note:  38  L.R.A.(N.S.)  1076. 
for  murder,  the  following  is  a  correct       15.  See    supra,    par.    73.    Express 

and  sufficient  definition  of  express  mal-  malice  is  shown  in  a  homicide  il  the 

ice:    "E*  press  malice  is  where  one,  circumstances  show  such  a  reckless  dis* 

with  a  sedate  and  deliberate  mind  and  regard  of  human  life  as  necessarily  to 

formed   design,   unlawfully   kills   an-  include  a  formed  design  against  the 
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Indeed,  this  meaning  of  express  malice  becomes  plain  when  the 
import  of  implied  malice  is  considered.  It  is  said  that  implied  malice 
is  where  there  is  no  deliberate  mind  and  formed  design  to  take  life, 
but  when  the  killing,  nevertheless,  is  done  without  justification  or 
excuse,  and  without  provocation,  or  without  sufficient  provocation  to 
reduce  the  offense  to  manslaughter.**  Again,  it  is  said  that  malice 
is  implied  when  an  act,  dangerous  to  others,  is  done  so  recklessly  and 
wantonly  as  to  evidence  depravity  of  mind  and  disregard  for  human 
life,  though  without  design  or  intention  to  encompass  death.*'  Then, 
it  may  be  concluded  that  the  distinction  between  express  malice  and 
implied  malice  is  the  formed  design  which  is  an  element  of  the 
former, — the  same  element  that  is  described  by  the  terms  "afore- 
thought" and  "prepense."  At  common  law  the  distinction  is  of  no 
importance  so  far  as  Uie  grade  of  the  crime  is  concerned — the  slayer 
being  guilty  of  murder  whether  the  facts  disclose  implied  or  express 
malice— but  under  statutes  it  is  otherwise.  The  enactments  which 
have  divided  murder  into  two  degrees  proceed  upon  the  distinction 
-between  express  and  implied  malice,  or  between  malice  aforethought 
and  malice  not  aforethought,  the  former  being  murder  in  the  first 
degree  and  the  latter  being  murder  in  the  second  degree.*® 

75.  Predetermination,  Deliberation  or  Design  to  KiU. — It  has  been 
explained  that  the  grade  of  the  offense  at  common  law  is  not  affected 
by  the  fact  that  the  slayer's  acts  were  characterized  by  deliberation. 
AVhether  he  acted  with  malice  aforethought  or  malice  not  afore- 
thought,—or  as  it  otherwise  is  expressed,  with  express  malice  or 
implied  malice, — the  crime  is  still  murder,  the  common  law  recogniz- 
ing no  degrees  of  that  offense.**  While  everyone  must  agree  that 
a  killing  with  deliberation  in  accordance  with  a  prearranged  plan 
is  more  heinous  than  a  homicide  caused  by  wanton  or  reckless  acts 
but  with  no  intent  to  kill,  yet  until  quite  recent  times  no  distinction 
was  made  between  the  two  either  in  name  or  punishment  inflicted. 
The  crime  was  murder  and  the  penalty  was  death.  At  the  present 
time,  however,  the  law  has  been  changed  in  many  jurisdictions,  by 
statutes  constituting  separate  offenses  for  killing  with  and  without 
deliberation,  and  providing  a  less  punishment  than  death  when  the 
slaying  is  done  without  premeditated  design.**  But  in  the  absence  of 
such  laws  the  act  of  the  slayer  may  be  malicious,  although  he  act 
without  design  to  kill  the  deceased.    In  other  words,  a  lapse  of  time 

life  of  the  person  slain.    Burt  v.  State,  Note:  38  L.R.A.(N.S.)  1058,  1094. 

38  Tex.   Crim.  397,  40   S.  W.  1000,  18.  Note:    38    L.R.A.(N.S.)    1084, 

43  S.  W.  344,  39  L.R.A.  305.  1094.    See  infra,  par.  8L 

16.  Note:  38  L.R.A.(N.S.)  1094.  19.  See  supra,  par.  74. 

17.  State  ▼.  Moore,  25  la.  128,  95  20.  See  infra,  par.  82. 
Am.  Dec.  776;  State  v.  Lilliston,  141 

N.  C.  867,  54  S.  E.  427,  115  A.  S.  R. 
705. 
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for  thought  and  consideration  of  the  act  is  not  an  indispensable  ele- 
ment of  malice  as  that  term  is  broadly  used  in  common  law  ter- 
minology.* It  is  otherwise,  however,  in  respect  of  malice  which  is 
described  as  being  "aforethought"  or  "express."  To  the  state  of 
mind  described  by  these  terms  it  is  imperative  that  the  design  to 
kill  shall  have  existed  for  some  appreciable  period  of  time  before 
the  commission  of  the  homicidal  act.*  The  law,  however,  recognizes 
no  particular  length  of  time  for  the  formation  of  the  design  to  kill 
or  for  carrying  it  into  execution.  Any  period,  no  matter  how  brief 
it  may  be,  will  suffice,  provided  only  that  the  formed  intent  to  kill 
precede  the  homicidal  act.'  It  does -not  follow,  because  the  killing 
was  the  result  of  the  prompt  and  speedy  execution  of  a  hasty  or 
immediate  resolution,  that  it  may  not  have  been  done  with  express 
malice.*  While  some  length  of  time  must  elapse  and  this  must  be 
an  appreciable  period,*  it  is  sufficient  if  the  slayer  in  fact  understood 
and  contemplated  the  consequences  of  his  act.*  Deliberation  and 
premeditation  imply  a  capacity  at  the  time  to  think  and  reflect, — 
sufficient  volition  to  make  a  choice,  and  by  the  use  of  the  mental 
powers  to  refrain  from  doing  the  homicidal  aCt.'  In  one  sense  deliber- 
ation and  premeditation  import  the  opposite  of  an  act  performed 

1.  Note:  38  L.It.A.(N.S.)  1058.  by  some  member  of  a  particular  class 

2.  In  re  Fraley,  3  Okla.  Crim.  719,  of  persons  upon  some  member  of  an- 
109  Pac.  295,  139  A.  S.  R.  988;  State  other  class  of  persons.  Spies  v. 
V.  Arata,  66  Wash.  185,  105  Pac.  227,  People,  122  III.  1,  12  N.  E.  865,  17 
21  Ann.  Gas.  242 ;«  Cupps  v.  State,  N.  E.  898,  3  A.  S.  R.  320.  As  to  first 
120  Wis.  504,  97  N.  W.  210,  98  N.  W.  degree  murder,  see  infra,  par.  82. 
646,  102  A.  S.  R.  996.  4.  Sullivan  v.  State,  102  Ala.  135, 

Notes:  14  A.  S.  R.  882;  38  LJI.A.  15  So.  264,  48  A.  S.  R.  22;  People  v. 

(N.S.)   1067.  Gilbert,  199  N.  Y.  10,  92  N.  E.  85,  20 

8.  Lovett  V.  State,  30  Pla.  142,  11  Ann.  Cas.  769;  Keenan  v.  Com.,  44 

So.  550,  17  L.R. A.  705 ;  Com.  v.  Web-  Pa.  St.  56,  84  Am.  Dec.  414 ;  State  v. 

ster,  5   Cush.    (Mass.)    295,  52   Am.  Anderson^  2  Overt.  (Tenn.)  6|  5  Am. 

Dec.  711;  Com.  v.  Tucker,  189  Mass.  Dec.  648. 

457,  76  N.   E.   127,  7   L,R.A.{N.S.)  Note:  38  L.R.A.(N.S.)  1068. 

1056  and  note ;  State  v.  Landgraf ,  95  6.  State  v.  Arata,  56  Wash.  185, 105 

Mo.  97,  8  S.  W.  237,  6  A.  S.  R.  26;  Pac.  227,  21  Ann.  Cas.  242, 

State  V.  Bowles,  146  Mo.  6,  47  S.  W.  6.  State  v.  Bowles,  146  Mo.  6,  47 

892,  69  A.  S.  R.  598;  State  v.  Ander-  S.  W.  892,  69  A.  S.  R.  698. 

son,  2  Overt.  (Tenn.)  6,  6  Am.  Dec.  Note:  38  L.R.A.(N.S.)  1067. 

648;   State  v.  Arata,  56  Wash.  185,  When   the  evidence  tends  to  show 

105  Pac.  227,  21  Ann.  Cas.  242.  ground  for  bad  feeling  on  the  part  of 

Note:  38  L.R.A.(N.S.)  1067,  IOCS,  the  defendant  toward  the  deceased,  and 

Malice  and  deliberation  are  proper-  that  defendant  called  to  deceased  and 

ly   inferred   against   one   who   manu-  brought  on  the  difficulty,  and  that  the 

factures  a  bomb  or  other  implement  deceased  backed  away  from  him,  the 

with  the  intent  that  it  shall  be  used  appellate  court  cannot  say  the  killing 

in  killing  another  person,  although  he  was    not    from    premeditated    design. 

does  not  know  by  nor  upon  what  par-  Vasquez  v.  State,  54  Fla.  127,  44  So. 

ticular  individual  it  may  be  used,  if  739,  127  A.  S.  R.  129. 

the  intent  is  that  it  shall  be  so  used  7.  Lovett  v.  State,  30  Fla.  142,  11 
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under  the  influence  of  passion  such  as  destroys  volition  and  self 
control,^ — ^the  mental  state  that  is  conceived  to  accompany  the  homi- 
cidal act  when  the  crime  is  denominated  voluntary  manslaughter.* 
In  an  indictment  at  common  law  it  is  not  necessary  to  allege  that 
the  act  of  the  accused  was  done  deliberately  and  with  premeditation,** 
and  some  courts  have  taken  the  position  that  the  common  law  form 
is  sufficient  to  charge  murder  in  the  first  degree  under  the  statute, — 
reasoning  no  doubt  that  ^'murder"  imports  a  killing  with  design  or 
predetermination,  or  at  any  rate  that  the  word  "aforethought"  em- 
bodies the  idea  of  deliberation;  but  on  this  point  there  has  been  a 
notable  diflFerence  of  opinion.**.  The  question  whether  the  accused 
acted  with  deliberation  or  a  design  to  kill  is  peculiarly  one  within  the 
province  of  the  jury,^*  acting  pursuant  to  the  instructions  of  the 
court,  for  ordinarily  the  charge  will  not  be  complete  without  an 
explanation  of  what  is  meant  by  premeditation  and  deliberation.** 
It  is  proper  so  to  instruct  the  jurors  as  to  leave  the  time  for  delibera- 
tion open  to  their  determination.** 

76.  Proof  of  Malice. — Malice  must  be  proven  *•  at  least  in  the 
sense  that  it  must  appear  in  the  case ;  but  there  need  not  be  any  evi- 
dence specifically  directed  to  proof  thereof, — it  may  be  inferred  from 
the  acts  attending  the  killing.**  The  proof  of  malice  may  take  any 
one  of  several  forms.  It  may  appear  by  direct  evidence,  as  where  it  is 
disclosed  by  the  declarations  of  the  accused.  Again,  proof  of  malice 
may  consist  in  circumstantial  evidence,  as  in  previous  threats,  the 
manner  of  killing,  or  the  like.*^  And  yet  again,  this  element,  it  is 
said,  may  be  established  by  presumption  or  inference  arising  out  of 

So.  550, 17  L.R. A.  705 ;  People  v.  Bar-  16.  State  v.  Moore.  25  la.  128,  95 

beri,  49  N.  Y.  266,  43  N.  E.  636,  62  Am.  Dec.  776;  Levering  v.  Com.,  132 

A.  S.  R.  717;  State  v.  Arata,  66  Wash.  Ky.  666,  117  S.  W.  253,  136  A.  S.  E. 

185,  106  Pac.  227,  21  Ann.  Cas.  242.  192,  19  Ann.  Cas.  140;  Com.  v.  York, 

As  to  intoxication  as  affecting  deliber-  9  Mete.  (Mass.)  93,  43  Am.  Dec.  373; 

ation,  see  supra,  par.  18,  19.-  Com.   v.    Webster,   5    Cush.    (Mass.) 

8.  Spies  V.  People,  122  111.  1,  12  296,  52  Am.  Dec.  711;  State  ▼.  Hild- 
N.  E.  865,  17  N.  E.  898,  3  A.  S.  R.  reth,  31  N.  C.  429,  51  Am.  Dec  364; 
320;  State  v.  Landgraf,  95  Mo.  97,  State  v.  Smith,  2  Strobh.  L.  (S.  C.)  77. 
8  S.  W.  237,  6  A.  S.  R.  26.  47  Am.  Dec.  589 ;  Coffee  v.  State,  3 

9.  See  infra,  par.  91.  Yerg.  (Tenn.)  283,  24  Am.  Dec.  570. 

10.  State  V.  HIiboka,  31  Mont.  456,  16.  State  v.  Trivas,  32  La,  Ann. 
78  Pac.  965,  3  Ann.  Cas.  934  and  1086,  36  Am.  Rep.  293;  State  v.  Med- 
note.  ley,  66  W.  Va.  216,  66  S.  E.  358,  18 

11.  See  infra,  par.  86.  Ann.    Cas.    761;    Compare    State    v. 

12.  People  V.  Green,  201  N.  Y.  172,  Deschamps,  42  La.  Ann.  567,  7  So. 
94  N.  E.  658,  Ann.  Cas.  1912A  884;  703,  21  A.  S.  R.  392. 

State  V.  Megorden,  49  Ore.  259,  88  17.  People  v.  Potter,  5  Mich.  1,  71 

Pac.  306,  14  Ann.  Cas.  130.  Am.  Dec.  763 ;  Price  v.  State,  36  Miss. 

13.  State  V.  Poster,  130  N.  C.  666,  531,  72  Am.  Dec.  195;  State  v.  Davis, 
41  S.  E.  284,  89  A.  S.  R.  876.  50  S.  C.  406,  27  S.  E.  906,  62  A.  S.  R. 

14.  State  V.  Megorden,  49  Ore.  269,  837. 

68  Pac.  306,  14  Ann.  Cas.  130.  Note:  38  L.R.A.(N.S.)  1073,  1088. 
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the  fact  of  killing.*^  Ordinarily,  indicia  of  malice  are  to  be  sought 
in  the  facts  attending  the  killing,*'  and  evidence  of  any  facts  which 
logically  afford  an  inference  of  its  existence  is  admissible.**  Evidences 
of  hostility,  quarrels,  the  utterance  of  threats,  previous  attempts  to 
do  injury,  and  measures  taken  in  preparation — all  tend  to  disclose 
express  malice.*  Again,  the  manner  of  killing — as  where  it  Ls 
attended  with  cruelty — may  disclose  express  malice.*  But  a  threat 
to  defend  one's  self  in  the  event  of  being  attacked  does  not  imply  the 
same  malice  and  evil  intent  as  a  threat  to  kill,  unaccompanied  by 
any  qualifying  words.*  Where  provocation  intervenes  between  a 
threat  and  the  killing,  it  is  not  a  conclusive  presumption  of  law  that 
the  killing  was  in  pursuance  of  the  threat,  and  not  upon  the  passion 
produced  by  the  provocation,  but  it  is  for  the  jury  to  say  whether 
the  killing  was  done  because  of  the  present  provocation,  or  because 
of  a  deliberate  intention  to  kill  previously  formed;  and  it  is  proper 
for  them  to  take  into  consideration  all  the  circumstances  under  which 
the  threat  was  made,  with  a  view  of  determining  whether  there  was 
a  deliberate  purpose  or  design  to  kill>  But  it  has  been  held  that 
homicide  will  be  referred  to  previous  malice,  and  not  to  present  provo- 
cation, where  the  prisoner,  pursuant  to  an  expressed  intent  to  kill, 
goes  to  a  place  where  he  expects  to  meet  the  deceased,  and  there  kills 
him  in  the  manner  and  at  the  time  mentioned  in  his  threat,  notwith- 
standing the  deceased  gave  the  prisoner  legal  provocation  just  before 
the  killing, — unless  the  prisoner  shows  that  he  had  abandoned  his 

18.  See  infra,  par.  77.  1.  Bolzer  ▼.  People,  129  111.  112,  21 

19.  Mayes  v.  People,  106  111.  306,  N.  E.  818,  4  L.R.A.  579;  People  v. 
46  Am.  Rep.  C98;  Adams  v.  People,  Potter,  5  Mich.  1,  71  Am.  Dec.  763; 
109  111.  444,  50  Am.  Rep.  617;  State  Brown  v.  State,  98  Miss.  786,  54  So. 
V.  Deschamps,  42  La-  Ann.  567,  7  So.  305,  34  L.R.A.(N.S.)  811;  Stete  v. 
703,  21  A.  S.  R.  392.  Johnson,  47  N.  C.  247,  64  Am.  Dec. 

Note:  38  L.R.A.(N.S.)   1088.  682;  State  v.  McDaniel,  68  S.  C.  304, 

An  instruction  that  the  law  will  im-  47  S.  E.  384,  102  A.  S.  R.  661 ;  State 

ply  malice  from  any  wanton,  thought-  v.  Doherty,  72  Vt.  381,  48  Atl.  658, 

less,  cruel,  or  depraved  act,  any  act  82  A.  S.  R.  951. 

going  to  show  any  intention  on  the  Notes:  18  Am.  Dec.  783;  38  L.R.A. 

part  of  the  party,  which  shows  a  heart  (N.S.)    1089,    1091.    Evidence    of    a 

devoid  of  all  social  instincts  and  fatal-  long  course  of  ill  treatment  of  his  wife, 

ly  bent  on  mischief,  is  correct,  and  for  the  purpose  of  showing  malice,  is 

proper  to  be  given  when  the  defendant  admissible  against  a  husband  on  trial 

is  on  trial  for  murder.     State  v.  Davis,  for  her  murder.     State  ▼.   Rash,  34 

60  S.  C.  405,  27  S.  E.  905,  62  A.  S.  R.  N.  C.  382,  55  Am.  Dec.  426. 

837.  2.  Note:     38     L.R.A.(N.S.)     1086, 

20.  State  ▼.  Deschamps,  42  La.  Ann.  1087. 

667,  7  So.  703,  21  A.  S.  R.  392;  Price       8.  Bolzer  v.  People,  129  111.  112,  21 

V.  State,  36  Miss.  531,  72  Am.  Dec.  N.  E.  818,  4  L.R.A.  679. 

195 ;  State  v.  Rash,  34  N.  C.  382,  55       4.  Bolzer  v.  People,  129  III.  112,  21 

Am.  Dec.  420 ;  State  v.  Doherty,  72  N.  E.  818,  4  L.R. A.  579, 

Vt.    381,  48  Atl.   658,  82  A.   S.   R. 

951. 

H.  C.  L.  Vol.  XTII.— 49.      7G0 


§  77  HOMICIDE       '  13  R.  C-  U 

intention  to  kill.*  When  it  has  been  established  that  the  slayer  felt 
animosity  toward  the  slain,  such  sentiment  is  presumed  to  have  con- 
tinued until  the  perpetration  of  the  homicidal  act,  unless  there  is 
evidence  to  repel  it.*  Where  the  evidence  adduced  to  establish  the 
homicide  presents  two  conflicting  theories  of  fact,  one  based  upon 
circumstances  indicating  malice,  and  the  other  upon  warranted  in- 
ferences which  negative  its  existence,  then  it  becomes  a  question  of 
fact,  to  be  decided  by  the  jury,  as  to  which  one  of  these  inconsistent 
theories  is  in  accord  with  the  real  truth  of  the  occurrence.' 

77.  Inference  from  Act  of  Blilling. — According  to  the  customary 
statement  of  the  rule,  on  proof  of  the  killing  by  the  accused  a  pre- 
sumption of  malice  arises;  and  the  burden  of  overcoming  such  pre- 
sumption rests  on  the  defense.®  In  arriving  at  this  position  it  is  rea- 
soned that  when  the  accused  is  shown  to  have  done  the  killing  the 
presumption  arises  that  he  intended  to  kill, — inasmuch  as  men  are 
presumed  to  intend  the  consequences  of  their  acts — and  since  inten- 
tional killing  ordinarily  is  accompanied  by  malice,  so  proof  of  the  fact 
of  killing  gives  rise  to  the  inference  tl)at  it  was  done  maliciously.^  This 
logic  appears  to  be  flawless,  but  inasmuch  as  the  rule  is  deemed  to  ob- 
tain only  where  there  is  an  entire  absence  of  qualifying  or  explanatory 
facts  and  circumstances,^®  it  becomes  apparent  that  the  expression 
denotes  a  bare  abstraction,  without  practical  importance  in  the  ad- 
ministration of  the  law.  It  may  be  true  that  from  the  act  of  killing, 
nothing  else  being  disclosed,  malice  may  be  presumed;  but  it  is 
almost  if  not  quite  impossible  to  conceive  such  a  case.    The  mode  of 

5.  State  ▼.  Johnson,  47  N.  C.  247,  State  v.  Bowles,  146  Mo.  6,  47  S.  W. 
64  Am.  Dec.  582.  892,  69  A.  S.  R.  698;  State  v.  Hild- 

6.  State  V.  Johnson,  23  N.  C.  354,  reth,  .31  N.  C.  429,  51  Am.  Dec.  364; 
35  Ara:  Dec.  742.  Pennsylvania  v.  Bell,  Add.  (Pa.)  166, 

>Tote:   6  L.R.A.(N.S.)   819.  1   Am.  Dec.   298;   State  v.  Smith,  2 

7.  Mann  v.  State,  124  Ga.  760,  53  Strobh.  L.   (S.  C.)   77,  47  Am.  Dec. 
5.  E.  324,  4  L.R.A.(N.S.)  934.  589;  State  v.  Alexander,  30  S.  C.  74, 

8.  Garner  v.  State,  28  Fla.  113,  9  8  S.  E.  440,  14  A.  S.  R.  879;  State  v. 
So.  835,  29  A.  S.  R.  232;  Mann  v.  McDaniel,  68  S.  C.  304,  47  S.  E.  384, 
State,  124  Ga.  760,  53  S.  E.  324,  4  102  A.  S.  R.  601;  Coffee  v.  State,  3. 
L.R.A.{N.S.)  934;  Delk  v.  State,  135  Yerg.  (Tenn.)  283,  24  Am.  Dec.  570; 
Ga.  312,  69  S.  E.  541,  Ann.  Cas.  1912A  State  v.  Doherty,  72  Vt.  381,  48  Atl. 
105 ;  State  v.  Moore,  25  la.  128,  95  658,  82  A.  S.  R.  951 ;  McWhirt's  Case, 
Am.  Dec.  776;  State  v.  Trivas,  32  La.  3  Grat.  (Va.)  594,  46  Am.  Dec.  196. 
Ann.  1086,  36  Am.  Rep.  293;  Com.  v.  Notes:  4  L.R.A.(N.S.)  934,  936;  38 
Webster,  5  Cush.  (Mass.)  295,  52  Am.  L.R.A.(N.S.)  1078. 

Dec.    711;    Com.    v.    York,    9    Mete.       9.  Note:  38  L.R.A.(N.S.)  1078. 
(Mass.)  93,  43  Am.  Dec.  373;  People       10.  Mann  v.  State,  124  Ga.  760,  53 
v.  Potter,  5  Mich.  1,  71  Am.  Dec.  763;   S.  E.  324,  4  L.R.A.(N.S.)  934;  State 
M»jDanicl   v.   State,  8   Sraedes   &   M.  v.  Trivas,  32  La.  Ann.  1086,  36  Am. 
(Miss.)  401,  47  Am.  Dec.  93;  Brown   Rep.  293;  People  v.  Potter,  5  Mich.  1, 
V.  State,  98  Miss.  786,  54  So.  305,  31  71  Am.  Dec.  763. 
L.R.A.(N.S.)  811;  State  v.  Landgraf,       Note:  4  L.R.A.(N.S.)  934,  935. 
D5  Mo.  97,  8  S,  W.  237,  6  A.  S.  R.  26 ; 
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killing,  the  weapon  used,  the  previous  relations  of  the  parties,  and 
a  host  of  minor  circumstances  are  made  to  appear  in  nearly  every 
case.^^  Some  or  all  of  these  matters  are  and  must  be,  of  necessity, 
proven  by  the  prosecution  in  making  its  case.**  It  would  seem,  there- 
fore, manifestly  improper  for  the  court  to  instruct  the  jury  to  presume 
malice  from  the  one  fact  of  killing,  instead  of  telling  them  that  it 
is  their  duty  to  decide  from  all  the  facts  in  the  case,  many  or  few, 
whether  the  homicide  was  malicious; "  thou§h  there  is  some  authority 
to  the  contrary.*^ 

78.  Inference  from  Weapon  Used. — The  principle  is  said  to  be 
settled  that,  where  the  killing  with  a  deadly  weapon  is  admitted  or 
proved,  in  the  sense  that  it  is  established  as  a  fact  in  the  case,  the 
law  implies  or  presumes  malice.**  The  defense,  it  is  said,  in  order  to 
overcome  the  presumption  of  malice  must  prove  circumstances  of^ 
extenuation  or  excuse,  unless  such  facts  appear  in  the  evidence  pro- 
duced by  the  prosecution.**  It  hardly  can  be  doubted  that  the  selec- 
tion of  a  deadly  weapon,  its  use  to  effect  a  wound  in  a  vital  part  of 
the  anatomy,  and  especially  the  deliverer  of  several  blows,  thrusts  or 
shots, — all  are  circumstances  pointing  to  the  mental  element  described* 
as  "malice  aforethought"  or  "express  malice."  *'  It  has  been  said 
that  malice  will  not  be  inferred  from  the  use  of  a  deadly  weapon 
alone,  because  it  might  be  used  in  self-defense;  but  this  is  contrary 
to  other  authorities.**  Whether  the  malice  referred  to  m  this  con- 
nection is  malice  aforethought  or  express  malice,  or  whether  it  is 
of  the  sort  that  imports  merely  recklessness  of  life,  is  not  very  clear.  ^ 
It  seems  that  the  law  will  not  presume  premeditation  or  a  design  to 

11.  Trumble  v.   Territory,  3  Wyo.  "69  A.  S.  B.  698;  State  v.  Levelle,  34 
280,  21  Pac.  1081,  6  L.R.A.  384.  S.  C.  120,  13  S.  E.  319,  27  A.  S.  B. 

12.  State  v.  Deschamps,  42  La.  Ann.  799. 

567,  7  So.  703,  21  A.  S.  R.  392;  Good-  Note:  38  L.R.A.(N.S.)  1085. 

all  v.  State,  1  Ore.  333,  80  Am.  Dec  17.  SuUivan  v.  State,  102  Ala.  135, 

S96.  15  So.  264,  48  A.  S.  R.  22;  State  v. 

13.  Trumble  v.  Territory,  3  Wyo.  Norwood,  115  N.  C.  789,  20  S.  E.  712^ 
^0,  21  Pac.  1081,  6  L.R.A.  384.  44  A.  S.  R.  498 ;  Conner  v.  State,  4 ' 

14.  State  v.  Alexander,  30  S.  C.  74,  Terg.  (Tenn.)  137,  26  Am.  Dec.  2^7; 
8  S.  E.  440, 14  A.  S.  R.  879.  State  v.  Medley,  66  W.  Va.  216,  66  S. 

15.  Sullivan  v.  State,  102  Ala.  135,  E.  358,  18  Ann.  Cas.  761. 

15  So.  264,  48  A.  S.  R.  22;  State  v.  Note:  38  L.R.A.(N.S.)  1082,  1083, 
Norwood,  115  N.  C.  789,  20  S.  E.  712,  1086. 

44  A.  S.  R.  498;  State  v.  Levelle,  34  One  cannot  be  convicted  of  homicide 
8.  C.  120,  13  S.  E.  319,  27  A.  S.  R.  by  the  use  of  a  baseball  bat  in  the  ab* 
799;  Conner  v.  State,  4  Yerg^.  (Tenn.)  sence  of  anything  to  show  malice,., 
137,  26  Am.  Dec.  217.  since  such  bat  is  not  per  se  a  deadly 

Note:  38  L.R.A.(N.S.)  1081.  weapon.    Crow    v.    Stote,    55    Tez» 

16.  Mann  v.  State,  124  Ga.  760,  53   Crim.  200,  116  S.  W.  52,  21  L.BJL 
8.  E.  3^,  4  L.R.A.(N.S.)  dM)  State    (N.S.)  497. 

▼.  Bowles,  146  Mo.  6,  47  S.  W.  892,       18.  Note:  38  L.RA.(N.S.)  1084.      - 
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take  life,^*  but  merely  infers  that  character  of  malice  which  is  an 
ingredient  of  murder  in  the  second  degree.^® 

79.  Implication  of  Malice  from  Intent  to  Do  Wrong. — Malice  is 
implied  in  many  cases  at  the  common  law,  where  it  is  evident  that 
the  offender  could  not  have  had  any  intention  of  destroying  human 
life,  merely  on  the  ground  that  the  homicide  was  committed  while 
the  person  who  did  the  act  was  engaged  in  the  commission  of  some 
other  felony,  or  in  an  ^^tempt  to  perpetrate  some  offense  of  that 
grade.^  The  rule  is  that  malice  may  be  inferred  where  an  act  unlaw- 
ful in  itself  is  done  deliberately  and  with  intention  of  mischief  or 
great  bodily  harm  to  those  on  whom  it  may  chance  to  light  and 
death  is  occasioned  by  it.^  This  conclusion  is  not  an  artificial  rule 
of  law,  but  a  natural  inference,  legitimately  deduced  from  facts  ad- 
mitted or  proved,  and  it  is  not  peculiar  to  the  law  of  homicide,  but 
prevails  in  all  other  departments  of  the  criminal  law.*  The  turpitude 
of  the  act  contemplated  is,  by  implication  of  law,  transferred  to  the 
homicide  which  actually  is  committed,  so  as  to  make  the  latter  offense 
a  killing  with  malice,  contrary  to  the  real  fact  of  the  case  as  it  appears 
in  evidence.^  The  malice  in  this  case,  however,  is  not  malice  afore- 
thought or  express  malice.* 

80.  Instructions  Respecting  Malice. — It  has  been  the  well  nigh 
uniform  practice  in  prosecutions  for  murder  to  define  malice  in 
the  instructions  given  by  the  court  to  the  jury;  *  and  not  a  little  con- 
fusion has  been  noted  as  a  result  thereof.  Indeed,  it  has  been  observed 
by  high  authority  that  it  is  practically  impossible  so  to  define  and 
explain  the  term  ''malice''  as  to  bring  it  within  the  comprehension 
of  the  average  juror.^  Whether  this  is  due  to  the  intellectual  caliber 
of  jurymen  or  the  tenuousness  of  judicial  refinements  in  the  matter 
of  definition,  the  better  practice  seems  to  be  for  the  trial  judge  in 
charging  the  jury,  not  to  attempt  a  definition  of  malice,  but  to  say . 
rather  that  if  the  jurors  find  the  fact  of  death  and  that  it  was  accom- 
plished by  the  defendant  without  legal  justification  or  excuse  and 

19.  Gamer  y.  State,  28  Fla.  113,  9  Law,  vol.  8,  p.  60  et  seq. 

So.  835,  29  A.  S.  R.  232.  4.  People  v.  Enoch,  13  Wend.  (N. 

20.  State  v.  Bowles,  146  Mo.  6,  47  T.)  159,  27  Am.  Dec.  197. 
S.  W.  892,  69  A.  S.  R.  598:  State  v.  Note:  45  L.R.A.(N.S.)  57. 
Norwood,  115  N.  C.  789,  20  8.  E.  712,  6.  See  supra,  par.  73. 

44  A.  S.  R.  498.  6.  State  v.  McGuire,  84  Conn.  470, 

Note:  38  L.R.A.(N.S.)  1081.  80  Atl.  761,  38  L.R.A.(N.S.)    1045; 

1.  See  infra,  par.  147  et  seq.  Griffin  v.  State,  26  Tex.  App.  157,  9 

2.  Adams  v.  People,  109  111.  444,  50  S.  W.  459,  8  A.  S.  R.  460;  Carson  ' 
Am.  Rep.  617 ;  Com.  v.  York,  9  Mete.  v.  State,  57  Tex.  Crim.  394, 123  S.  W. 
(Mass.)  93,  43  Am.  Dec.  373;  People  590,  136  A.  S.  R.  981. 

V.  Enoch,  13  Wend.  (N.  Y.)  159,  27       Note:  38  L.R.A.(N.S.)  1105. 

Am.  Dee.  197.  7.  State  v.  McGuire,  84  Conn.  470» 

Note:  45  L.R.A.(N.S.)  57.  80  Atl.  761,  38  L.R.A.(N.S.)  1045. 

S.  Com.  ▼.  York,  9  Mete.   (Mass.)       Note:  38  L.R.A.(N.S.)  1064. 
93,  43  Am.  Dec.  373.    See  Cbihinal 
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without  drcumstances  of  extenuation,  then  the  crime  proved  is  mur- 
der. And  some  wise  and  forceful  judges  have  not  hesitated  to  advo- 
cate this  mode  of  instruction.®  If  the  jurors  are  told  what  consti- 
tutes legal  justification  or  excuse,  and  what  circumstances  will  reduce 
the  killing  to  manslaughter,  they  have  all  the  law  they  need  to  deter- 
mine whether  the  particular  homicide  is  murder  or  not,  without  the 
mention  of  the  word  "malice."  It  is  almost  impossible  for  an  ordi- 
nary juror  to  distinguish  between  the  popular  meaning  of  the  word 
and  its  technical  meaning.*  Where  it  is  necessary  to  instruct  the 
jury  respecting  the  degrees  of  murder  a  somewhat  more  difficult 
question  arises.  But,  in  accordance  with  the  authorities  above  referred 
to,  the  technical  words  "express  malice,"  "implied  malice,"  and  "mal- 
ice aforethought"  should  be  avoided,  although  the  distinction  between 
these  terms  must  be  explained  in  some  manner.*®  It  has  been  held 
that  a  judgment  of  conviction  will  not  be  reversed  on  the  ground 
that  the  trial  court  gave  an  erroneous  instruction  on  the  subject  of 
malice,  where  it  appears  that  though  the  instruction  did  not  define 
"malice"  in  the  exact  words  of  the  statute,  it  was  sufficiently  com- 
prehensive to  give  the  jury  a  definite  idea  of  the  meaning  of  the 
term,  especially  if  the  record  fails  to  show  a  request  by  the  defend- 
ant for  a  more  specific  instruction.**  It  is  not  error  for  the  court  to 
omit  the  word  "feloniously"  from  its  instruction  to  the  jury  defining 
murder.*' 

Degrees  of  Murder 

81.  In  General. — The  common  law  knows  no  degrees  of  the  crime 
of  murder ;  *•  the  murderer  is  punished  by  death  **  whether  the  death 
was  predetermined  by  him  or  only  the  result  of  a  reckless  disregard 
of  life.**  The  obvious  difference  in  the  degree  of  turpitude  between 
one  of  these  states  of  mind  and  the  other,  together  with  change  of 
thought  respecting  punishment  and  crime  generally,  has  led  to  the 
enactment  in  many  if  not  most  of  the  states  of  statutes  dividing 
the  crime  of  murder  into  two  or  more  degrees.*^     Power  in  the 

8.  State  V.  McGuire,  84  Conn.  470,       14.  See  infra,  par.  100. 

80.  Atl.  7G1,  38  L.R.A.(N.S.)  1045.  15.  See  supra,  par.  73  et  seq. 

9.  Note:  38  L.R.A.(N.S.)  1055,  16.  Lang  v.  State,  84  Ala.  1,  4  So. 
1106.  193,  5  A.  S.  R.  324 ;  People  v.  Potter, 

10.  Note:  38  L.R.A.(N.S.)  1104.  5  Mich.  1,  71  Am.  Dec.  763;  State  v. 

11.  State  V.  Fuller,  3i  Mont.  12,  85  Hliboka,  31  Mont.  455,  78  Pac.  965, 
Pac.  369,  9  Ann.  Cas.  648,  8  L.R.A.  3  Ann.  Cas.  934;  Ex  parte  Dela,  25 
(N.S.)  762.  Nev.  346,  60  Pac.  217,  83  A.  S.  R. 

12.  Stout  V.  Com.,  123  Ky.  184,  94  603;  Honeycutt  v.  State,  42  Tex.  Crim. 
S.  W.  15,  13  Ann.  Cas.  547  and  note.  129,  57  S.  W.  806,  96  A.  S.  R.  797 ; 

13.  State  V.  Cooley,  19  N.  M.  91,  Thomas  v.  State,  53  Tex.  Crim.  272, 
140  Pac.  nil,  52  L.R.A.(N.S.)  230.  109  S.  W.  155,  126  A.  S.  R.  780. 

Note :  18  Am.  Dec.  774.  Note :  18  Am.  Dec.  774,  777. 
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legislature  to  pass  such-  enactments  is  not  open  to  question.*^  No 
new  crime  is  constituted  or  defined  by  these  laws;  they  merely  make 
a  distinction  with  a  view  to  the  imposition  of  different  degrees  of 
punishment.**  Nor  is  the  custom  of  punishing  murderers  in  differ- 
ent modes,  commensurate  with  the  aggravation  of  their  crimes,  a 
new  or  even  a  modern  one.  It  has  obtained  from  the  earliest  times. 
Numerous  examples  are  given  by  Blackstone.**  The  earliest  American 
statute,  however,  seems  to  have  been  passed  about  a  century  anrl  a 
quarter  ago.*^  Even  at  that  time  in  the  development  of  our  civiliza- 
tion it  was  felt  that  there  was  a  large  class  of  cases  falling  under 
the  general  head  of  murder,  in  which  a  jury  ought  to  be  allowed 
to  say  whether  there  was  a  specific  intent  to  take  life  or  not,  and 
where  no  such  intent  was  found  that  it  was  proper  that  a  sentence 
less  severe  than  death  should  be  inflicted.  And  it  was  to  meot  this 
class  of  cases  that  legislative  action  was  invoked.*  Homicides  under 
the  statutes  fall  into  three  classes;  where  death  is  accomplished  with 
deliberation,  as  by  means  of  poison  or  lying  in  wait ;  where  it  results 
from  the  commission  of  a  felony,  there  being  no  design  to  encom- 
pass death;  and  where  death  results  from  a  dangerous  act,  evidenc- 
ing a  depraved  mind  having  no  regard  for  human  life.  These  classes 
are  by  some  statutes  constituted  two  degrees  of  murder  and  by 
other  acts  three  degrees.*  There  can  be  no  murder  of  any  degree 
without  malice,'  for  without  malice  the  most  culpable  grade  of 
homicide  is  manslaughter.*  But  malice  need  be  aforethought  or 
express,  ordinarily,  only  as  a  constituent  of  first  degree  murder.  To 
murder  in  the  second  degree  only  implied  malice  or  malice  not  afore- 
thought is  essential.*  In  cases  leaving  it  doubtful  whether  the  ele- 
ment of  malice  constitutes  the  crime  murder  in  the  first  degree  ox 
murder  in  the  second  degree,  the  doubt  is  to  be  resolved  in  favor 
of  the  prisoner  and  the  punishment  assessed  in  accordance  with  the 
provisions  covering  the  second  degree.® 

82.  Distinguishing  Characteristics  of  Degrees. — The  state  of  mind 
of  the  accused,  at  the  time  of  forming  the  purpose  to  kill,  is  the 
important  point  in  determining  whether  the  homicide  is  murder 

ft 

17.  State  V.  Hliboka,  31  Mont.  455,   Am.  Dec.  763. 

78  Pac.  965,  3  Ann.  Cas.  934.  2.  Note:  18  Am.  Dec.  774,  777. 

18.  Davis  V.  Utah,  151  U.  S.  262,  14  3.  Gibson  v.  State,  89  Ala.  121,  8 
S.  Ct.  328,  38  U.  S.  (L.  ed.)  153;  So.  98,  18  A.  S.  R.  96;  State  v.  Reed, 
People  V.  Potter,  5  Mich.  1,  71  Am.  53  Kan.  767,  37  Pac.  174,  42  A.  S.  R. 
Dec.  763 ;  State  v.  Hliboka,  31  Mont.  322 ;  Tiffany  v.  Com.,  .121  Fa,  St.  165, 
455,  78  Pac.  965,  3  Ann.  Cas.  934;  15  Atl.  462,  6  A.  S.  R.  775. 

Ex  parte  Dela,'25  Nev.  346,  60  Pac,  4.  Gibson  v.  State,  89  Ala.  121,  8 
217,  83  A.  S.  R.  603.  So.  98,  18  A.  S.  R.  96.    See  infra, 

19.  State  V.  Hliboka,  31  Mont.  455,   par.  88. 

78  Pac.  965,  3  Ann.  Cas.  934.  5.  See  infra,  par.  83,  147. 

20.  Note :  18  Am.  Dec.  774.  6.  Note :  18  Am.  Dec.  783. 
1.  People  V.  Potter,  5  Mich.  1,  71 
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in  the  first  degree  or  not.'  First  degree  murder  is  distinguished 
from  other  grades  of  homicide  primarily  by  the  mental  element 
known  as  malice  aforethought  or  express  malice,  the  unique  char- 
acteristic of  which  is  deliberation  or  premeditation — ^a  design  to  take 
life.^  This  is  the  plain  and  obvious  meaning  of  many  of  the  stat- 
utes ;  •  and  it  is  error  to  omit  this  element  in  defining  the  offense.*® 
The  law  will  not  undertake  to  state  any  limit  to  the  time  which 
must  elapse  between  the  formation  of  an  intent  to  kill  and  its  con- 
summation in  the  homicide,  in  order  to  admit  of  a  finding  of  the 
existence  of  the  elements  of  deliberation  and  premeditation  essential 
to  a  conviction  of  murder  in  the  first  degree.**  In  a  word,  no  par- 
ticular time  is  essential  to  deliberation.**  A  very  brief  period  is 
sometimes  sufficient  for  this  purpose.*'  The  thought  of  taking  life 
must  have  been  consciously  conceived  in  the  mind,  and  the  concep- 
tion must  have  been  meditated  on  and  a  deliberate  determination 

7.  Note:  18  Am.  Dec.  781.  Note:  18  Am.  Dec.  777,  778,  781. 

8.  Amoa  v.  State,  83  Ala.  1,  3  So.  As  to  intoxication  of  the  accused  at 
749,  3  A.  S.  R.  682;  Lang  v.  State,  the  time  of  the  homicidal  act,  see 
d4  Ala.  1,  4  So.  193,  5  A.  S.  R.  324;  supra,  par.  18,  19. 

King  v.  State,  68  Ark.  572,  60  S.  W.  The  words  "willful,  deliberate,  ma- 

951,  82  A.  S.  R.  307;  Brewer  v.  State,  licious,  and  premeditated,"  used  in  the 

53  Fla.  1,  43  So.  423,  12  Ann.  Gas.  statutory  definition  of  murder  in  the 

79:  State  v.  Johnson,  8  la.  525/^74  first  degree,  may  all  be  grouped  under 

Am.  Dec.  321;  Bower  v.  State,  5  Mo.  the  phrase  "formed  design."    Lang  v. 

364,   32   Am.   Dec.   325*;    SchafiEer  v.  State,  84  Ala.  1,  4  So.  193,  5  A.  S.  R. 

State,  22  Neb.  557,  35  N.  W.  384,  3  324. 

A.  S.  R.  274;  Hamblin .  v..  State,  81  9.  State  v.  Smith,  32  Me.  369,  54 

Neb.  148, 115  N.  W.  850, 16  Ann.  Gas.  Am.  Dec.  678;  Schaffer  v.  State,  22 

569;   State  v.  Jaggers,  71  N.  J.  L.  Neb.  557,  35  N.  W.  384,  3  A  S.  R. 

281,  58  Atl.  1014,  108  A.  S.  R.  746;  274. 

People  V.  Barberi,  149  N.  Y.  256,  43  10.  State  v.  Johnson,  8  la.  525,  74 

N.  E.  635,  52  A.  S.  R.  717 ;  People  v.  Am.  Dec.  321. 

Kennedy,  159  N.  Y.  346,  54  N.  E.  51,  11.  Gom.  v.  Tucker,  189  Mass,  457, 

70  A.  S.  R.  557;  State  v.  Foster,  130  76  N.   E.  127,  7  L.R.A.(N.S.)    1056 

N.  C.  666,  41  S.  E.  284,  89  A.  S.  R.  and  note. 

876;  Anthony  v.  State,  Meigs  (Tenn.)  12.  State  v.  Johnson,  8  la.  525,  74 

265,  33  Am.  Dec.  143;  Turner  v.  State,  Am.  Dec.  321;  State  v.  Foster,  130  N. 

119  Tenn.  663,  108  S.  W.  1139,  123  C.  666,  41  S.  E.  284,  89  A.  S.  R.  876; 

A.  S.  R.  758,  14  Ann.  Gas.  990,  15  Perugi  v.  State,  104  Wis.  230,  80  N, 

L.R.A.(N.S.)  988;  Miller  v.  State,  31  W.  593,  76  A.  S.  R.  865;  Gupps  v. 

Tex.  Gr.  609,  21  S.  W.  925,  37  A.  S.  State,  120  Wis.  504,  97  N.  W.  210,  98 

R.  836;  Reyons  v.  State,  33  Tex.  Grim.  N.  W.  546, 102  A.  S.  R.  996. 

143,  25  S.  W.  786,  47  A.  S.  R.  25;  Note:  18  Am.  Dec.  782. 

Honevcutt  v.  State,  42  Tex.  Grim.  129,  See  supra,  par.  75. 

57  S.^V.  806,  96  A.  S.  R.  797;  White-  18.  King  v.  State,  68  Ark.  572,  6C 

ford  v.  Gom.,  6  Rand.  (Va.)  721,  18  S.  W.  951,  82  A.  S.  R.  307;  Aszman 

Am.  Dec.  771 ;  Perugi  v.  State,  104  v.  State,  123  Ind.  347,  24  N.  E.  123,  8 

Wis.  230,  80  N.  W.  593,  76  A.  S.  R.  L.R.A.  33. 

865;   Gupps  v.  State,  120  Wis.  504,  Notes:  18  Am.  Dec.  783;  7  LJt.A 

97  N.  W.  210,  98  N.  W.  546, 102  A.  S.  (N.S.)  1056. 

R.  996. 
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formed  to  do  the  act,  though  these  things  may  follow  as  instantane- 
ously as  successive  thoughts  can  follow  each  other. ^^  Where  there 
is  an  express  intent  to  kill,  the  homicide  is  murder  in  the  first  degree, 
if  not  excusable  nor  justifiable,  because  all  the  deliberation  necessary 
is  involved  in  the  formation  of  the  purpose  to  kill  before  the  perpe- 
tration of  the  fatal  act.^^  Malice  in  the  sense  of  hatred  or  malevo- 
lence toward  the  deceased,  is  not  necessary  to  be  shown  in  order  to 
support  a  verdict  of  murder  in  the  first  degree ;  **  nor  is  it  necessary 
to  show  what,  if  any  motive,  inspired  the  killing.^'.  Some  statutes 
include  in  first  degree  murder  killings  that  are  committed  in  the 
perpetration  of  all  *®  or  certain  specified  felonies.**  Here,  it  will 
be  noted,  no  design  to  effect  death  is  essential,  the  murder  being 
of  the  first  degree  although  casual  and  unintentional.*^  The 
turpitude  of  the  felonious  act  is  deemed  to  supply  the  element  of 
deliberation  or  design  to  effect  death.*  Within  the  meaning  of  these 
statutes  an  act  is  a  felony  which  is  punishable  either  capitally  or 
by  imprisonment  in  state  prison,  and  the  statutes  apply  to  new 
felonies  created  by  statute  when  the  act  was  not  previously  felo- 
nious, as  well  as  to  the  common  law  felonies.'  But  where  the  par- 
ticular felonies  in  th^  perpetration  of  which  a  killing  would  be  mur- 
der in  the  first  degree  are  named  in  the  statute  the  general  rule  is 
that  they  alone  are  included,  and  a  killing  in  the  perpetration  of,  or 
attempt  to  perpetrate,  any  other  feloay  would  at  most  be  only  mur- 
der in  the  second  degree.*  The  murder  is  of  the  first  degree  where 
the  killing  is  committed  in  the  perpetration   of  robbery,^   burg- 

14.  Aszrnan  v.  State,  123  Ind.  347,  168,  62  Am.  Dec.  550;  Whiteford  v. 
24  N.  E.  123,  8  L.R.A.  33.  Com.,   6  Rand.    (Va.)    721,   18   Am. 

16.  Cupps  v.  S.ate,  120  Wis.  504,  Dec.  771  and  note. 
97  N.  W.  210,  98  N.  W.  546,  102  A,       Note:  63  L.R.A.  355,  358. 
8.  R.  996.  20.  Moynihan  v.  State,  70  Ind.  126, 

16.  Turner  y.  State,  119  Tenn.  663,  86  Am.  Rep.  178;  Buel  v.  People,  78 
108  S.  W.  1139,  123  A.  S.  R.  758,  14  N.  Y.  492,  34  Am.  Rep.  555,  affirming 
Ann.  Cas.  990,  15  L.R.A.(N.S.)  988.  18   Hun  487;   Whiteford  ▼.  Com.,  6 

Note:  38  L.R.A.(N.S.)  1075.  Rand.    (Va.)   721,  18  Am.  Dec  771 

17.  State  V.  J  aggers,  71  N.  J.  L.  and  note. 

281,  58  Atl.  1014,  108  A.  S.  R.  746;  Note:  63  L.R.A.  358. 

Cupps  V.  State,  120  Wis.  504,  97  N.  1.  People  v.  Enoch,  13  Wend.  (N. 

W.  210,  98  N.  W.  546,  102  A.  S.  B.  Y.)  159,  27  Am.  Dec.  197;  Stete  v. 

996.  King,  24  Utah  482,  68  Pao.  418,  91 

18.  Henry  v.  State,  51  Neb.  149,  70  A.  S.  R.  808. 

N.  W.  924,  66  A.  S.  R.  450;  Buel  v.       Note:  63  L.R.A.  359. 
People,  78  N.  Y.  492,  34  Am.  Rep.       2.  State  v.  Smith,  32  Me.  369,  54 
555.  Am.  Dee.  578. 

Note:  63  L.R.A.  358.  Note:  63  L.R.A.  405. 

19.  People  V.  Woods,  147  Cal.  265,      S.  Note:  63  L.R.A.  365,  405. 

81  Pac.  652, 109  A.  S.  R.  151;  Movni-  4.  Moynihan  v.  State,  70  Ind.  126, 
han  V.  State,  70  Ind.  126,  36  Am.  Rep.  36  Am.  Rep.  178;  State  v.  Pike,  49  N. 
178;  State  v.  Pike,  49  N.  H.  399,  6  H.  399,  6  Am.  Rep.  533;  Garza  ▼. 
Am.  Rep.  533;  Jones  v.  State,  13  Tex.   State,  39  Tex.  Cr.  358,  46  S.  W.  242. 
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lary,'  rape,*  or  other  felony.  There  is  some  conflict  in  the  decisions  as 
to  whether  or  not  a  killing  can  be  said  to  be  wilful,  deliberate,  and 
premeditated,  where  the  deceased  was  the  unintended  victim  of  a 
deliberate  attempt  to  kill  another  person.'  Sound  reasoning  would 
seem  to  fix  the  offense  as  first  degree  murder ;  ^  but  the  weight  of 
authority  seems  to  hold  that  the  killing  will  be  only  murder  in  the 
second  degree.* 

83.  Elements  of  Second  Degree  Murder. — In  many  states  the  stat- 
utes declare  that  murder  when  not  of  the  first  degree  must  be  deemed 
to  be  of  the  second  degree;  and  here  the  definition  of  second  degree 
murder  becomes  one  of  exclusion.^®  As  a  generalization  it  may  be 
said  that  where  an  unlawful  killing  is  shown  and  the  evidence  does 
not  disclose  express  malice,  or  a  state  of  facts  which  would  justify 
or  excuse  the  homicide  or  reduce  it  to  manslaughter,  the  slayer  is 
guilty  of  murder  in  the  second  degree.^^  This  degree,  it  will  be 
observed,  is  characterized  ** — and  distinguished  from  manslaughter  " 
— ^by  implied  malice,  which  is  present,  for  example,  where  death  is 
caused  by  recklessness  but  in  the  absence  of  wilful  design. ^^  Indeed 
many  of  the  statutes  define  second  degree  murder  as  a  killing  "per 
petrated  by  any  act  imminently  dangerous  to  others  and  evincing  s 
depraved  n^ind  regardless  of  human  life,  although  without  ^ny  pre* 
meditated  design  to  effect  the  death  of  any  particular  individual."  ** 
Where  malice  is  implied  from  the  use  of  a  deadly  weapon  the  offense 
is  of  this  degree,  according  to  some  authorities.^*  While  mere  words, 
no  matter  how  insulting  or  abusive,  cannot  of  themsefi^es  reduce  a 
killing  from  murder  to  manslaughter,^'  if  one  without  provocation 

73  A.  S.  R.  927;  State  v.  King,  24  N.  W.  55,  9  Ann.  Cas.  923,  5  L.RA. 

Utah  482,  68  Pac.  418,  91  A.  S.  R.  (N.S.)  809. 

808.  Notes:  18  Ahl  Dee.  786;  88  LJIA. 

5.  People  V.  SuUivan,  173  N.  Y.  122,  (N.S.)   1084. 

65  N.  E.  989,  93  A.  S.  R.  582,  63  See  the  next  preceding  paragraph. 

L.R.A.  353.  12.  Jones  v.  State,  13  Tex.  168,  62 

6.  Buel  V.  People,  78  N.  Y.  492,  34  Am.  Dec.  550;  Whiteford  v.  Com.,  6 
Am.  Rep.  555.  Rand.  (Va.)  721,  18  Am.  Dec.  77L 

I.  Note:  18  Am.  Deo.  786.  Note:  38  L.R.A.(N.S.)  1094. 

8.  Com.  v.  Eisenhower,  181  Pa.  St.      13.  Slaughter    v.    Com.,    11    Leigh 
470,  37  Atl.  521,  59  A  S.  R.  670.  (Va.)  681,  37  Am.  Dec.  638. 

Note:  18  Am.  Dec.  786.  14.  Whiteford    v.    Com.,    6    Rand. 

9.  Honeycutt  v.  State,  42  Tex.  Crim.    (Va.)  721,  18  Am.  Dec.  771. 

129,  57  S.  W.  806,  96  A.  S.  R.  797;  15.  Vasquez  v.  State,  54  Fla.  127; 

Thomas  v.  State,  53  Tex.  Crim.  272,  44  So.  739,  127  A  S.  R.  129 ;  Johnson 

109  S.  W.  155,  126  A.  S.  R.  786.  v.  State,  129  Wis.  146,  108  N.  W.  55. 

Note.  18  Am.  Dec.  786.  9  Ann.  Cas.  923,  5  L.R.A.(N.S.)  809 

10.  Note:  18  Am.  Dec.  786.  Note:  18  Am.  Dec.  777. 

II.  State  V.  Smith,  32  Me.  369,  54  See  infra,  par.  147. 

Am.   Dec.  578;   Carson   v.   State,  57       16.  State  v.  Bowles,  146  Mo.  6,  47 
Tex.  Crim.  594,  123  S.  W.  590, 136  A.   S.  W.  892,  69  A.  S.  R.  598. 
8.  R.  987;  State  v.  Legg,  59  W.  Va.       Note:  38  L.R.A.(N.S.)  108L 
315,  53  S.  E.  545,  3  L.R.A.(N.S.)  1152 ;       See  snpra,  par.  78. 
Johnson  v.  State,  129  Wis.  146,  108       17.  See  in^  par.  99. 
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grossly  abuses  or  insults  another,  and  the  latter  kills  him  in  resent- 
ing the  insult,  the  jury,  in  a  prosecution  for  the  killing,  may  con- 
sider the  insult  in  determining  whether  there  was  a  wilful,  deliber- 
ate, malicious,  and  premeditated  killing,  constituting  murder  in  the 
first  degree.  It  seems  to  be  settled  that  words  or  conduct  which  are 
not  a  legal  provocation,  but  which  are  well  calculated  to  arouse,  and 
do  arouse,  sudden  passion,  may  be  sufficient  to  modify  homicide 
from  murder  in  the  first  degree  to  murder  in  the  second  or  a  lower 
degree.**  Somewhat  similarly,  the  intoxication  of  the  accused  at 
the  time  of  the  homicidal  act  may  have  the  effect  to  reduce  the  crime 
to  second  degree  murder.** 

84.  Mode  of  Killing  as  Determining  Degree. — The  manner  in  which 
a  homicide  is  committed  frequently  is  determinative  of  the  presence 
or  absence  of  a  design  to  kill*®  and  in  many  instances  is  decisive 
of  the  degree  of  murder.*  Where  the  act  of  the  slayer  is  unexplained, 
the  crime  under  the  statutes  of  some  states  is  murder  in  the  first 
degree.*  Generally,  it  may  be  said  that  one  who  enters  on  the  com- 
mission of  a  wrongful  act,  and,  contemplating  that  another  may 
interfere  with  his  enterprise,  arms  himself  with  a  deadly  weapon 
with  intent  to  take  the  life  of  that  other  should  it  become  necessary 
to  save  bis  own  in  the  course  of  such  interference,  and  who  in  fact 
does  take  the  life  of  the  interferer,  in  pursuance  of  such  intent,  is 
guilty  of  murder  in  the  first  degree.*  Where  death  is  effected  by 
poisoning  the  crime  is  first  degree  murder,*  the  statutes  in  many 
instances  expressly  so  declaring.*  The  fact  that  the  poison  is  admin- 
istered with  intent  only  to  render  the  party  insensible,  thereby  'to 
facilitate  a  felony,  does  not  change  the  rule.*  Accordingly  it  has 
been  held  that  when  convicts  in  a  state's  prison  administer  chloroform 
to  a  guard,  to  facilitate  their  escape,  and  he  dies  in  consequence, 
it  is  murder  in  the  first  degree,  under  the  statute  as  to  murder  by 
poison.'     Murder  in  the  first  degree  is  the  conclusion  ordinarily 

18.  Notes:    134   A.    8.    R.   730;  4  cide  agreements,  see  supra,  par.  23. 
L.R.A.(N.S.)  160.  2.  Cupps  v.  State,  120  Wis.  604,  97 

19.  See  supra,  par.  18.  N.  W.  210,  98  N.  W.  546, 102  A.  S.  B. 

20.  See  supra,  par.  47  et  seq.  986. 

1.  Clarke  v.  State,  117  Ala.  1,  23       3.  Dabney  v.  State,  113  Ala.  38,  21 

50.  671,  67  A.  S.  R.  157;   King  v.  So.  211,  59  A.  S.  R.  92. 

State,  68  Ark.  572,  60  S.  W.  951,  82  4.  State  v.  Wells,  61  la.  629,  17  N. 

A.  S.  R.  307;  State  v.  Norwood,  115  W.  90,  47  Am.  Rep.  822;   State  v. 

N.  C.  789,  20  S.  E.  712,  44  A.  S.  R.  Wagner,  78  Mo.  644,  47  Am.  Rep.  131. 

498;  State  v.  Foster,  130  N.  C.  666,  5.  State  v.  Phinney,  13  Idaho  307, 

41  S.  E.  284,  89  A.  S.  R.  876 ;  People  89  Pac.  634,  12  Ann.  Caa   1079,  12 

V.  Kennedy,  159  N.  Y.  346,  54  N.  E.  L.RA.(N.S.)  935. 

51,  70  A.  S.  R.  557 ;  Turner  v.  State,  6.  State  v.  Wagner,  78  Mo.  644,  47 
119  Tenn.  663,  108  S.  W.  1139,  123  Am.  Rep.  131. 

A.  S.  R.  758,  14  Ann.  Cas.  990  and  7.  State  v.  Wells,  61  la.  629,  17  N. 
Dote,  15.L.R.A.(N.S.)  988.    As  to  sui-   W.  90,  47  Am.  Rep.  822. 
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from  intentional  shooting,*  especially  when  accomplished  by  lying  in 
wait.*  A  person  expecting  an  attempt  will  be  made  to  arrest  him, 
either  legally  or  illegally,  who  deliberately  prepares  arms  for  imme- 
diate use,  and  calmly  and  deliberately  threatens  and  determines  to 
kill  the  person  making  such  arrest  unless  bail  is  immediately  accorded 
him,  and  who  does  kill  the  arresting  officer  when  bail  is  refused,  and 
when  he  is  in  no  danger  from  any  source,  is  guilty  of  killing  with 
express  malice,  and  the  homicide  is  murder  in  the  first  degree.*^ 
Again,  where  the  evidence  shows  that,  after  an  encounter  between 
the  deceased  and  the  defendant,  the  latter  obtained  a  knife  in  a  spirit 
of  revenge,  and,  after  being  warned  not  to  return,  did  return  with 
intent  to  kill  the  deceased,  and  thereupon  killed  him,  the  jury  is 
justified  in  finding  that  the  killing  was  done  with  premeditation  and 
deliberation,  and  that  the  defendant  is  guilty  of  murder  in  the  first 
degree.*^  Similarly,  if  one  accused  of  murder  voluntarily  confesses 
that  the  deceased  first  attacked  him  with  an  ax,  but,  failing  to  strike 
him,  walked  away  a  distance  of  from  sixty  to  seventy-five  feet, 
when  the  accused  approached  him  stealthily  from  behind,  and,  seiz- 
ing the  ax  from  his  hands,  struck  him,  inflicting  a  mortal  wound, 
this  shows  sufficient  premeditation  and  deliberation  to  sustain  a  ver- 
dict of  murder  in  the  first  degree.^*  Likewise,  first  degree  murder 
may  be  the  legal  conclusion  from  a  killing  by  striking  pne  on  the 
head  with  a  rock  thrown  as  the  result  of  a  previous  quarrel,*'  or 
by  forcing  a  hairpin  down  the  throat  of  an  infant,** —  indeed,  in 
ways  too  numerous  to  catalogue  in  full.  Murder  in  the  second,  and 
not  in  the  first,  degree  may  be  committed  by  the  inflicting  of  inju- 
ries on  a  woman  known  to  be  quick  with  child,  from  which  it  dies 
after  its  birth,  if  there  is  no  evidence  of  express  malice  or  of  an 
intent  to  take  life,  though  such  injury  consisted  of  beating  the  mother 
unlawfully  and  in  a  manner  dangerous  to  life.**  Again,  where  death 
results  from  a  criminal  abortion  *•  the  homicide  will  be  held,  ordi- 
narily, to  be  second  degree  murder.*'    Another  instance  of  facts  dis- 

8.  Brewer  v.   State,  63  Fla.  1,  43  346,  54  N.  B.  51,  70  A.  S.  R.  557. 
So.  423,  12  Ann.  Cas.  79;  Whiteford       12.  King  v.  State,  68  Ark.  572,  60 
V.  Com.,  6  Rand.  (Va.)  721,  18  Am.   S.  W.  961,  82  A.  S.  R.  307. 

Dec.  771.  13.  State  v.  Foster,  130  N.  C.  666, 

Maliciously   to   fire    a   gun   into   a  41  S.  E.'284,  89  A.  S.  R.  876. 
crowd,  regardless  of  consequences,  is       14.  State  v.  Norwood,  115  N.  C.  789, 

murder  in  the  first  degree,  if  death  re-  20  S.  E.  712,  44  A.  S.  R,  498. 
suits  to  an  innocent  bystander  there-       15.  Clarke  v.  State,  117  Ala.  1,  23 

from.     State  v.  Young,  50  W.  Va.  96,  So.  671,  67  A.  S.  R.  157. 
40  S.  E.  334,  88  A.  S.  R.  846.  16.  As   to   abortion   in   its   general 

9.  Ex  parte  Mosby,  31  Tex.  566,  98  phases,  see  Abortion,  vol.  1,  p.  69. 
Am.  Dec.  547.  17.  State  v.  Alcorn,  7  Idaho  599,  64 

10.  Miller  v.   State,  31   Tex.  Crim.   Pac.  1014,  97  A.  S.  R.  252;  State  v.- 
609,  21  S.  W.  925,  37  A.  S.  R.  836.       Moore,  25  la.  128,  95  Am.  Dec  776. 

11.  People  V.  Kennedy,  159  N.  Y. 
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closing  murder  in  the  second  degree  is  that  of  homicide  resulting 
from  the  setting  of  spring  guns,  and  the  like.**  And  where  a  peace 
officer  oversteps  his  authority  and  commits  a  homicide,  the  oflfense, 
in  some  instances  at  least,  will  be  second  degree  murder.** 

85.  Allegations  of  Indictment. — ^A  conviction  of  murder  in  the  first 
degree  may  be  had,  according  to  the  weight  of  authority,  under  an 
indictment  in  the  common  law  form,*®  charging  the  homicidal  act 
to  have  been  done  feloniously  and  with  malice  aforethought,^  and 
duch  a  conviction  may  be  sustained  by  proof  that  the  killing  was 
done  in  the  commission  of  any  felony,  or  one  of  the  felonies  enu- 
merated by  the  statute.  The  fact  that  death  resulted  from  the  per- 
petration of  the  felonious  act  need  not  be  specially  pleaded.*  Under 
such  an  indictment  evidence  is  admissible  which  tends  to  show  the 
facts  of  the  killing,  and  also  that  the  homicide  was  committed  in 
the  perpetration  of  a  robbery,  which  by  statute  is  made  murder  in 
the  first  degree.*  Of  course,  if  an  indictment  is  ao  framed  as  to 
clearly  show  that  the  crime  charged  is  not  of  the  class  designated 
as  murder  in  the  first  degree,  the  jury  cannot  properly  find  a  verdict 
of  guilty  of  murder  in  that  degree.  The  pleader,  however,  need 
not  indicate  the  degree,  but  may  restrict  the  averments  to  such 
facts  as,  in  law,  show  a  murder — that  is  to  say,  an  unlawful  killing, 
with  malice  aforethought — cleaving  the  ascertainment  of  the  degree  to 
the  jury,  or,  in  case  of  confession,  to  the  court*  Nor  is  it  necessary 
that  the  indictment  should  conclude  against  the  form  of  the  statute.^ 
In  a  majority  of  states,  as  above  suggested,  the  courts  hold  that,  in 
order  to  support  a  conviction  of  first  degree  murder,  it  is  not  neces- 
sary to  allege  in  the  indictment  that  the  homicidal  act  was  done 

18.  State  V.  Barr,  11  Wash.  481,  39  H.  399,  6  Am.  Rep.  633;  People  ▼. 
Pac.  1080,  48  A.  S.  R.  890,  29  L.RA.  Giblin,  116  N.  Y.  196,  21  N.  E.  1062, 
164,  overruled  on  another  point  by  4  L.R.A.  757;  People  v.  Sullivan,  173 
State  V.  Marfaudille,  48  Wash.  117,  92  N.  T.  122,  65  N.  E.  989,  93  A.  8.  R. 
Pac.  939,  15  Ann.  Gas.  684,  14  L.R.A.  582,  63  L.R.A.  353  and  note. 

(N.S.)  346.    See  infra,  par.  155.  2.  People  v.  Giblin,  115  N.  Y.  196, 

19.  Scott  V.  State,  47  Tex.  Grim.  568,  21  N.  E.  1062,  4  L.R.A.  757:  People 
85  S.  W.  1060, 122  A.  S.  R.  717.  See  v.  Sullivan,  173  N.  Y.  122,  65  N.  E. 
infra,  par.  176  et  seq.  989,  93  A.  S.  R.  682,  63  L.RA.  353 

20.  People  v.  Sullivan,  173  N.  Y.  and  note;  Wall  v.  State,  18  Tex.  682, 
122,  65  N.  E.  989,  93  A.  S..  R.  582;  70  Am.  Dec.  302. 

Wall  v.  State,  18  Tex.  682,  70  Am.  Note:  63  L.R.A.  393. 

Dec.  302.  3.  State  v.  King,  24  Utah  482,  68 

Notes:  27  Am.  Dec.  203;  63  L.R.A.  Pac.  418,  91  a.  S.  R.  808. 

393.  4.  Davids  v.  Utah,  151  U.  S.  262, 14 

The       degree  need  not  be  alleged.  S.  Gt.   328,  38  U.  S.   (L.  ed.)    153; 

People  V.  King,  27  Gal.  507,  87  Am.  State  v.  Hliboka,   31  Mont.  455,  78 

Dec.  95.  Pac.  965,  3  Ann.  Gas.  934;  White  v. 

1.  State  V.  Hliboka,  31  Mont.  455,  Gom.,  6  Bin.   (Pa.)   179,  6  Am.  Deo. 

78  Pac.  965,  3  Ann.  Gas.  934;  State  433. 

V.  Lu  Sing,  34  Mont.  31,  85  Pac.  521,  9  5.  White  v.  Com.,  6  Bin.  (Pa.)  17f, 

Ann.  Gas.  344;   State  v.  Pike,  49  N.  6  Am.  Dec,  433. 
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with  deliberation  and  premeditation  • — reasoning  no  doubt  that  "mur- 
der*' imports  a  killing  with  design  or  predetermination,  or  at  any 
rate  that  the  word  "aforethought"  embodies  the  idea  of  deliberation ; ' 
but  on  this  point  there  has  been  a  notable  difference  of  opinion.* 
In  any  event,  it  seems,  an  indictment  following  the  statutory  lan- 
guage, charging  that  the  accused  "wilfully,  feloniously,  deliberately  j 
and  of  his  malice  aforethought  did  kill  and  murder,  contrary  to  the 
form  of  the  statute/'  is  sufficient  to  charge  the  crime  of  murder  in 
the  first  degree.* 

86.  Instructions  to  Jury  Respecting  Degrees. — ^A  judge  should 
always  inform  the  jury  of  the  degree  which  the  law  attaches  to 
murder,  by  whatever  means  the  crime  may  have  been  committed ;  *• 
but  in  every  case  it  is  the  province  of  the  jury,  if  the  prisoner  is 
found  guilty,  to  determine  and  fix  the  degree  by  their  verdict,  and 
the  courts  cannot  deprive  the  jury  of  their  right  to  fix  the  degree 
by  imperatively  instructing  them,  in  a  case  where  the  crime  was 
committed  by  administering  poison  (or  in  any  other  case),  that  if 
they  find  the  prisoner  guilty  they  must  find  him  guilty  of-  murder 
in  the  first  degree.**  It  seems  to  be  the  better  practice  in  all  cases 
to  give  the  several  degrees  of  the  crime  in  charge  to  the  jury,  no 
matter  how  clearly  the  facts  may  point  to  one  degree  in  particular;  *• 
and  it  is  not  improper  to  submit  the  case  in  the  aspect  of  deliberate 
killing  and  also  killing  in  commission  of  a  felony.**  If  a  case  stands 
out  in  relief  as  murder  in  the  first  degree,  the  court  is  justified  in 
charging  generally  only  on  murder  in  that  degree,**  but  even  in  such 
a  case,  the  court  should  charge  on  murder  in  the  second  degree,  and 
when  it  does  the  accused  cannot  complain  that  the  latter  charge  is 
in  his  favor.**  Indeed,  it  has  been  held  that  the  court  should  charge 
the  jury  as  to  what  constitutes  murder  in  the  second  degree,  though 
counsel  admits  him  to  be  guilty  of  that  degree  of  crime,  and  that 
if  he  is  convicted  of  murder  in  the  first  degree  in  the  absence  of 

6.  State  V.  Hliboka,  31  Mont.  455,  R.  935;  Augustine  v.  State,  41  Tex. 
78  Pac.  965,  3  Ann.  Cas.  934  and  note.  Crim.  59,  52  S.  W.  77,  96  A.  S.  R.  765. 

7.  See  supra,  par.  75.  13.  People  v.  Sullivan,  173  N.  Y. 

8.  Note:  3  Ann.  Cas.  936.  122,  65  N.  E.  989,  93  A.  S.  R.  582,  63 

9.  Bulock  V.  State,  65  N.  J.  L.  557,  L.R.A.  353. 
47  AU.  62,  86  A.  S.  R.  668.  The  whole  of  the  statute  may  be 

10.  State  V.  Phinney,  13  Idaho  307,  read.    People  v.  Woods,  147  Cal.  265. 
89  Pac.  634,  12  Ann.  Cas.  1079,  12  8l  Pac.  652,  109  A.  S.  R.  151. 
L^R.A.(N.S.)    935;   State  v.  Lindsev,  14.  Augustine    v.    State,    41    Tex. 
19  Nev.  47,  5  Pac.  822,  3  A.  S.  R.  776.  Crim.  59,  52  S.  W.  77,  96  A.  S.  R.  765; 

11.  See  supra,  par.  65  et  seq.  Cupps  v.  State,  120  Wis.  504,  97  N. 

12.  People  V.  Woods,  147  CaL  265,  W.  210,  98  N.  W.  546,  102  A.  S.  R. 
81  Pac.  652,  109  A.  S.  R.  151;  State  996. 

V.  Foster,  130  N.  C.  666,  41  S.  E.  284,  16.  Augustine    v.    State,    41    Tex. 

89  A.  S.  R.  876;  Earth  v.  State,  39  Crim.  59,  52  S.  W.  77,  96  A.  S.  R. 

Tex.  Crim.  381,  46  S.  W.  228,  73  A.  S.  765. 
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such  charge,  his  conviction  should  be  set  aside.**  A  general  excep- 
tion to  the  submission  of  only  murder  in'  the  first  degree  does  not 
raise  the  question  of  whether  a  lesser  degree  of  homicidal  offense 
should  be  submitted.  The  only  way  this  can  be  done  is  by  specially 
requesting  the  court  to  instruct  the  jury  as  to  the  lesser  de^ee.*^ 
In  the  choice  of  language  for  the  purpose  of  charging  the  degrees 
of  murder  the  technical  terms  of  the  law,  "express  malice,"  "implied 
malice,"  "malice  aforethought,''  and  the  like  should  be  avoided  when- 
ever possible ;  **  yet  the  distinction  between  express  malice  and  im- 
plied malice  must  be  made  plain  to  the  jury,  for  otherwise  they  can- 
not determine  the  degree.** 

87.  Determination  of  Degree  by  Verdict. — It  seems  that  a  gen- 
eral verdict  of  guilty  on  an  indictment  which,  by  apt  and  proper 
averment,  charges  a  particular  degree  of  murder,  and  but  one  degree 
thereof,  is  sufficient  to  sustain  a  judgment  and  sentence  for  the  pun- 
ishment affixed  to  that  degree ;  for  in  such  case  the  court  is  informed 
by  the  indictment  and  verdict,  of  the  specific  degree  of  murder  of 
which  the  accused  had  been  convicted.*®  And  some  courts  have  taken 
the  position  that  under  an  indictment  charging  murder  generally, 
but  not  specifying  any  particular  degree,  an  unqualified  verdict  of 
guilty  amounts  to  a  conviction  of  murder  in  the  first  degree  and  war- 
rants the  imposition  of  the  sentence  imposed  by  the  statute  for 
that  degree.*  Such,  however,  is  not  the  prevailing  view,  a  majority 
of  courts  holding  that  under  such  circumstances  there  can  be  no 
valid  judgment  rendered  on  the  verdict.*  The  court  must  be  able 
to  say  from  the  indictment  and  the  verdict  together,  what  is  the 
precise  crime  of  which  the  accused  has  been  convicted;  and  where 
a  crime  has  been  divided  into  degrees,  and  the  punishment  thereof 
graduated  according  to  the  degree,  the  court  ought  in  like  manner, 
to  be  able  to  determine  the  degree  of  such  crime,  or  no  valid  judgment 
can  be  pronounced.'  In  many  states  the  matters  have  been  set  at  rest 
by  statutory  enactments  requiring  the  jury  to  determine  whether 
the  prisoner  is  guilty  in  the  first  or  second  degree.*  These  acts 
are  held  to  be  imperative  and  to  render  nugatory  a  verdict  which 
does  not  find  the  degree.* 

16.  State  V.  Foster,  130  N.  C.  666,  1.  Welch  v.  State,  50  Ga.  128,  15 
41  S.  E.  284,  89  A.  S.  R.  876.  Am.  Rep.  690. 

17.  Cupps  V.  State,  120  Wis.  504,  2.  Wooldridge  v.  State,  13  Tex. 
97  N.  W.  210,  98  N.  W.  546,  102  A.  App.  443,  44  Am.  Rep.  708;  Hogan  v. 
S.  R.  996.  State,  30  Wis.  428,  11  Am.  Rep.  575. 

18.  See  supra,  par.  80.  3.  Hogan  v.  State,  30  Wis.  428,  11 

19.  Note:  38  L.R.A.(N,S.)  1104.  Am.  Rep.  575. 

20.  Hogan  v.  State,  30  Wis.  628,  11  4.  Hogan  v.  State,  30  Wis.  428,  11 
Am.  Rep.  575.    See  infra,  par.  199.  Am.  Rep.  575. 

As  to  the  jury  finding  a  less  degree       Note :  12  Ann.  Cas.  1082. 
than  that  charged,  see  supra,  par.  65.       5.  State  v.  Rover,  10  Nev.  388,  21 
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Manslaughter 

88.  Elements  and  Relation  to  Other  Offenses  Generally. — ^If  a  homi- 
eide  is  neither  murder  in  the  first  nor  second  degree,  and  yet  is  not 
excusable  in  law  as  having  been  done  in  the  slayer's  self-defense,  it 
follows,  ordinarily,  that  it  must  be  manslaughter.^  Manslaughter 
is  a  killing  without  malice;^  it  is  a  distinct  offense,  not  a  degree 
of  murder.®  The  distinction  between  murder  in  the  first  degree  and 
murder  in  the  second  degree  resides  in  the  character  of  malice  with 
Which  the  homicidal  act  was  committed — whether  express  or  implied, 
aforethoujght  or  not  aforethought;  •  and  the  distinction  between  mur- 
der in  the  second  degree  and  manslaughter  is  the  element  of  malice 
which  is  a  constituent  of  the  former  but  entirely  wanting  in  the 
latter.*®  According  to  the  common  law  classification,  manslaughter 
may  be  voluntary,  or  when  the  homicidal  act  is  done  under  the  influ- 
ence of  passion  produced  by  provocation;  **  or  it  may  be  involuntary, 
as  when  it  results  from  the  commission  of  certain  unlawful  acts.*^ 
Mr.  Chief  Justice  Shaw  said  in  a  leading  case:  ''Manslaughter  is  the 
unlawful  killing  of  another,  without  malice,  and  may  be  either  vol- 
untary, as  when  the  act  is  committed  with  a  real  design  and  purpose 
to  kill,  but  through  the  violence  of  sudden  passion,  occasioned  by 
some  great  provocation,  which  in  tenderness  for  the  frailty  of  human 
nature,  the  law  considers  sufficient  to  palliate  the  offense;  or  invol- 
untary, when  the  death  of  anpther  is  caused  by  some  unlawful  act, 
not  accompanied  with  any  intention  to  take  life."  **  The  common 
law  classification  and  definitions  have  for  the  most  part  not  been 
changed  by  such  statutes  as  have  been  enacted  on  the  subject;** 

Am.  Rep.  745;  Johnson  v.  State,  30  84  S.  W.  910,  105  A.  S.  R.  608;  Sut- 

Tex.  App.  419,  17  S.  W.  1070,  28  A.  cliflfe  v.  State,  18  Ohio  469,  51  Am. 

8.  R.  930.  Dec.  459;  Slaughter  v.  Com.,  11>  Leigh 

Note:  12  Ann.  Cas.  1082.  (Va.)  681,  37  Am.  Dec.  638.    ' 

6.  State  V.  Pollard,  168  N.  C.  116,  Notes:  134  A.  S.  R.  728;  6  L.R.A; 
83  S.  E.  167,  L.R.A.1915R  529.  (N.S.)  829. 

7.  Clarke  v.  State,  117  Ala.  1,  23  11:  Stale  t.  Cooley,  19  N.  M.  01, 
So.  671,  67  A.  S.  R.  157;  Com.  v.  Web-  140  Pac.  1111,  52  L.R.A.(N.&.)  230i 
ster,  5  Cush.  (Mass.)  295,  52  Am.  State  v.  Ferguson,  2  Hill  L.  <S.  C:) 
Dec.  711 ;  State  V.  Norris,  2  N.  C.  429,  619,  27  Am.  Dec.  412;  McWhirt'ft 
1  Am.  Dec.  564;'  State  v.  Roberts,  8  Case,  3  Oral.  (Ya.)  594,  46  Am.  Dec. 
N.  C.  349,  9  Am.  Dec.  643;  SutelifEc  196. 

V.  State,  18  Ohio  469,  51  Am.  Dec.  12.  Com.     v.     Webster,     5     Cash. 

459;  State  v.  Averill,  85  Vt.  115,  81  (Mass.)   295,  52  Am.  Dec.  711;  Sut- 

Atl.  461,  Ann.  Cas.  1914B  1005;  Mc-  cliffe  v.  State,  18  Ohio  469,  51  Am. 

Whirt's  Case,  3  Grat.   (Va.)   594,  46  Dec.  459';  State  v.  Averill,  85  Vt.  115, 

Am.  Dec.  196.  81  Atl.  461,  Ann.  Cas.  1914B  1005; 

Note:  134  A.  S.  R.  727.  McWhirt's  Case,  3  Grat.   (Va.)   694, 

8.  State  V.  White,  41  la.  316,  20  46  Am.  Dec.  196. 

Am.  Rep.  602.  13.  Com.     v.     Webster,     5     Cusb. 

9.  See  supra,  par.  82.  (Mass.)  295,  52  Am.  Dec.  711. 

10.  State  V.  Hartley,  185  Mo.  669,       14.  In  re  Heigho,  18  Idaho  566,  110 
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though  in  some  instances  several  degrees  of  manslaughter  have  been 
created.**  The  circumstances  under  which  a  killing  takes  place 
always  are  of  primary  importance  in  determining  the  grade  of  the 
homicide,  and  its  degree  under  the  statutes,  for  in  such  circumstances 
is  found,  ordinarily,  the  evidence  as  to  the  intention  or  purpose  of 
the  slayer.**  It  is  not  essential  to  the  crime  of  manslaughter,  how- 
ever, that  the  homicidal  act  should  have  been  done  in  any  particular  ' 
manner  or  with  any  particular  weapon,  deadly  or  otherwise.*'  The 
variety  of  circumstances  under  which  the  crime  may  be  committed 
is  infinite.**  The  fact  of  death  is,  of  course,  the  very  foundation 
of  the  crime  at  common  law;  and  so  tenacious,  are  the  courts  of 
the  common  law  terminology,  that  it  has  been  held  incompetent  for 
the  legislature  to  declare  a  person  guilty  of  "manslaughter"  when 
life  has  not  been  taken.** 

89.  Involuntary  Manslaughter. — ^Involuntary  homicide  is  the  least 
heinous  of  the  offenses  predicable  of  homicide.  The  crime  is  defined 
by  the  common  law  as  the  killing  by  one  person  of  another  person, 
in  doing  some  unlawful  act  not  amounting  to  a  felony,  nor  likely 
to  endanger  life,  and  without  an  intention  to  kill ;  or  where  one  kills 
another  while  doing  a  lawful  act  in  an  unlawful  manner.^  Under 
the  statutes  of  the  various  states  involuntary  manslaughter  is  vari- 
ously defined,  owing  to  the  varying  language  of  the  different  statutes, 
but  the  meaning  of  the  different  definitions  would  seem  to  be  sub- 
stantially the  same  as  that  of  the  common  law  definition.*  The 
mental  state  that  characterizes  this  crime  is  tlie  absence  of  intention 
to  cause  death,— either  actual  or  reasonably  to  be  implied  from  the 
homicidal  act.*  Consequently,  a  killing  with  a  deadly  weapon  will 
not  ordinarily  be  within  the  definition  of  involuntary  manslaughter.* 

Pae.  1029,  Ann.  Cas.  1912A  138,  32  20.  State  y.  Dorsey,  118  Ind.  167, 
L.R.A.(N.S.)  877;  O'Barr  v.  United  20  N.  E.  777,  10  A.  S.  R.  Ill;  West- 
States,  3  Okla.  Crim.  319,  105  Fac.  nip  v.  Com.,  123  Ky.  95,  93  8.  W.  646, 
988, 139  A.  S.  R.  959.  124  A.  S.  R.  316,  6  L.R.A.(N.S.)  685; 
15.  Clarke  v.  State,  117  Ala.  1,  23  Com.  v.  Illinois  Cent.  R.  Co.,  152  Ky. 
So.  671,  67  A.  S.  R.  157;  State  v.  320,  153  S.  W.  459,  Ann.  Cas.  1915B 
Hartley,  185  Mo.  669,  84  S.  W.  910,  617,  45  L.RJL.(N.S.)  344.  See  infra, 
105  A.  S.  R.  608;  Perugi  v.  State,  104  par.  149. 

Wis.  230,  80  N.  W.  593,  76  A.  S.  R.  l.  Com.  v.  Mink,  123  Mass.  422,  25 

865;  Johnson  v.  State,  129  Wis.  146,  ^m.  Rep.  109;  Johnson  v.  State,  66 

V^t  A^vJ^\^'nA®  ^^^'  ^^  ^^'  ^  <>^io  St.  59,  63  N.  E.  607,  90  A.  S.  R. 
L.R.A.(N.S.)  809.  5^4^    g^    L  j^^     277;    Robertson    ▼. 

5?:  SUteT."Ha??Ie^^^^^^  Mo.  669,  ftate,  2  Lea  (Tenn.)  239,  31  Am.  Rep. 

84  S.  W.  910,  105  A.  S.  R.  608.  ^"^  .      ««  t  p  a    oon  At^K 

18.  In  re  Heigho,  18  Idaho  566,  110       ^^*f ;  ^  ^•^•^-  ^^\^\ 

Fac.  1029,  Ann.  Cas.  1912A  138,  32       2.  Johnson  v.  State,  125  Tenn.  420, 
L.R.A.(N.S.)  877.  143  S.  W.  1134,  Ann.  Cas.  1913C  26L 

19.  SUte'v.  Hartiey,  185  Mo.  669,       Note:  63  L.R.A.  380. 

84  S.  W.  910, 105  A.  S.  B.  608.  8.  Johnson  v.  Stote,  125  Tenn.  420, 
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If,  on  a  trial  for  murder,  no  evidenco  is  introduced  indicating  that 
the  killing  waa  involuntary,  and  no  charge  is  requested  on  that  sub- 
ject, involuntary  manslaughter  is  not  in  issue,  and  need  not  be 
referred  to  m  charging  the  jury.*  If  the  statute  provides  no  punish- 
ment for  the  offense  of  involuntary  manslaughter,  the  penalty  must 
be  found  in  the  doctrines  of  the,  common  law,  which  in  this  instance 
prescribe  a  fine  in  any  amount,  or  imprisonment  in  jail  any  length 
of  time,  or  both.* 

90.  Voluntary  Manslaughter  in  General. — ^If  the  act  of  killing, 
though  intentional,  be  committed  under  the  influence  of  passion 
or  in  heat  of  blood,  produced  by  an  adequate  or  reasonable  provoca- 
tion, and  before  a  reasonable  time  has  elapsed  for  the  blood  to  cool 
and  reason  to  resume  its  habitual  control,  and  is  not  the  result  of 
wickedness  of  heart  or  cruelty  or  recklessness  of  disposition, — ^then 
the  law,  out  of  indulgence  to  the  frailty  of  human  nature,  or  rather, 
in  recognition  of  the  laws  upon  which  human  nature  is  constituted, 
very  properly  regards  the  offense  as  of  a  less  heinous  character  than 
murder,  and  gives  it  the  designation  of  voluntary  manslaughter.* 
The  absence  of  malice  and  the  influence  of  sudden  passion  are  the 
characteristics  of  this  offense,'  as  defined  by  the  common  law  authori- 
ties and  also  by  statutory  enactment.*  The  cases  are  generally  har- 
monious that  there  must  be  sufficient  cause  of  provocation  and  a  state 
of  rage  or  passion,  without  time  to  cool,  placing  the  prisoner  beyond 
the  control  of  his  reason,  and  suddenly  impelling  him  to  the  deed.* 
If  any  of  these  be  wanting — if  there  be  provocation  without  passion, 

143   S.   W.   1134,  Ann.   Cas.   1913C  (Tenn.)  265,  33  Am.  Dec.  143;  Meuly 

261.     See  supra,  par.  47.  v.  State,  20  Tex.  App.  274,  9  S.  W. 

4.  -Jackson  v.  State,  91  Ga.  271,  18  563,  8  A.  S.  R.  477;  Vann  v.  State,  45 
8.  E.  298,  44  A.  S.  R.  22.  Tex.  Crim.  434,  77  S.  W.  813,  108  A. 

5.  Com.  V.  Illinois  Cent.  R.  Co.,  152  S.  R.  961. 

Ky.  320,  163  S.  W.  459,  Ann.  Cas.  7.  Westbrook  v.  State,  133  Ga.  578. 
1915B  617,  45  L.R.A.(N.S.)  344.  66  S.  E.  788,  18  Ann.  Cas.  295,  26 

6.  Holmes  v.  State,  88  Ala.  26,  7  L.R.A.(N.S.)  591;  Maher  v.  People, 
So.  193, 16  A.  S.  R.  17;  Yates  v.  State,  10  Mich.  212,  81  Am.  Dec.  781;  State 
127  Ga.  813,  56  S.  E.  1017,  9  Ann.  v.  Shippey,  10  Minn.  223,  88  Am.  Dee. 
Cas.  620 ;  Westbrook  v.  State,  133  Ga.  70 ;  State  v.  Cooley,  19  N.  M.  91,  140 
578,  66  S.  E.  788,  18  Ann.  Cas.  295,  Pac.  1111,  52  L.R.A.(N.S.)  230;  State 
26  L.R.A.(N.S.)  591;  Maher  v.  v.  Roberts,  8  N.  C.  349,  9  Am.  Dec. 
People,  10  Mich.  212,  81  Am.  Dec.  643;  Com.  v.  Paese,  220  Pa.  St.  371, 
781;  State  v.  Turner,  246  Mo.  598,  152  69  Atl.  891, 123  A.  S.  R.  699,  13  Ann. 
S.  W.  313,  Ann.  Cas.  1914B  451;  State  Cas.  1081,  17  L.R.A.(N.S.)  793;  State 
V.  Hill,  20  N.  C.  629,  34  Am.  Dec.  v.  Ferguson,  2  Hill  L.  (S.  C.)  619,  27 
306;  Pennsylvania  v.  Bell,  Add.  (Pa.)  Am.  Dec.  412;  State  v.  Putman,  18 
156,  1  Am.  Dec.  298;  State  v.  Fergu-  S.  C.  175,  44  Am.  Rep.  569;  State  v. 
eon,  2  Hill  L.  (S.  C.)  619,  27  Am.  Davis,  50  S.  C.  405,  27  S.  E.  905,  62 
Dec.  412;  State  v.  Putman,  18  S.  C.   A.  S.  R.  837. 

175,  44  Am.  Rep.  569;  State  v.  Bow-       8.  Note:  5  L.R.A.{N.S.)   811. 
ers.  65  S.  C.  207,  43  S.  E.  653,  95  A.       9.  See  the  succeeding  paragraphs. 
8.  R.  795;  Anthony  v.  State,  Meigs 

R.  C.  L.  Vol.  XIII.-.50.      785 


i  91  HOMICIDE  13  R.  C.  L. 

or  passion  without  a  sufficient  cause  of  provocation,  or  there  be  time 
to  cool,  and  reason  has  resumed  its  sway,  the  killing  will  be  murder.^* 
The  distinction  between  murder  and  voluntary  manslaughter  is  found 
in  the  dividing  line  between  malicious  action  on  the  one  hand  and 
action  the  heat  of  passion  on  the  other.  Malice  and  heat  of  passion 
cannot  coexist.**  Again,  voluntary  manslaughter  differs  from  homi- 
cide which  the  law  deems  excusable  because  committed  in  self  defense 
in  that  in  the  one  case  there  is  an  apparent  necessity  for  self-preser- 
vation to  kill  the  aggressor,  and  in  the  other,  no  necessity  at  all.*^ 
Usually,  voluntary  manslaughter  is  a  consequence  of  quarrels  and 
combats.*'  It  is  committed  suddenly,  without  reflection,  and  repels 
the  supposition  that  it  is  the  result  of  premeditation  or  a  prearranged 
plan  to  kill.**  And,  hence,  there  (^n  be  no  such  thing  as  an  acces- 
sory before  the  fact  to  voluntary  manslaughter.**  The  offense  is  one 
involving  moral  turpitude;  *•  but  whether  the  slayer  must  have  been 
aetuated  by  a  design  or  purpose  to  kill  is  a  question  on  which  the 
authorities  differ.  According  to  the  expressions  in  some  of  the  cases, 
voluntary  manslaughter  necessarily  involves  the  intention  to  deprive 
another  of  life,*^  whereas  other  opinions  state  that  no  design  to  kill 
is  necessary,*®  and  authority  may  be  found  in  support  of  the  position 
that  the  homicidal  blow  must  have  been  struck  without  intention 
to  encompass  death.**  The  statutes  have  taken  notice  of  this  ele- 
ment in  some  instances,  constituting  the  design  to  kill  the  distin- 
guishing characteristic  of  certain  degrees  of  manslaughter.*®  Of 
course,  the  act  resulting  in  death  must  have  been  voluntary.* 

91.  Passion  as  Element  of  Voluntary  Manslaughter. — The  mental 
state  which  characterizes  voluntary  manslaughter'  add  which  is  de- 
scribed by  the  word  "passion,"  does  not  consist  in  settled  hatred 
or  anything  nearly  akin  thereto ;  •  on  the  contrary  it  must  be  of 
sudden  development.'  Nor  is  this  passion  limited  to  rage,  anger,  or 
resentment;*  it  may  be  the  emotion  expressed  by  the  terms  fear, 

10.  Com.  V.  Paese,  220  Pa.  St.  371,  18.  Lewis  v.  State,  96  Ala.  6, 11  So. 
69  Atl.   891,   123   A.    S.   R.   699,   17  259,  38  A.  S.  R.  75. 
L.R.A.(N.S.)  793,  13  Ann.  Cas.  1081.  19.  Shufflin  v.  People,  62  N.  Y.  229, 

11.  Note:  5  L.R.A(N.S.)  809,  829.  20  Am.  Rep.  483. 

12.  State  v.  Roberts,  8  N.  C.  349,  20.  O'Barr  v.  United  States,  3  Okla. 
9  Am.  Dec.  643.  Crim.  319,  105  Pac.  988,  139  A.  S.  R. 

13.  State  V.  Michael,  74  W.  Va.  613,  969;  Johnson  v.  State,  129  Wis.  146, 
82  S.  E.  611,  L.RA.1915A  633.  108  N.   W.  66,  9  Ann.   Cas.  923,  5 

14.  Jones  v.  State,  13  Tex.  168,  62  L.R.A.(N.S.)  809. 

Am.  Dec.  550.  1.  Shipp  v.  Com.,  124  Ky.  643,  99 

15.  See  supra,  par.  25.  S.  W.  945,  10  L.R.A.(N.S.)  335. 

16.  Holloway  v.  Holloway,  126  Ga.  2.  Note:  134  A.  S.  R.  730. 
459,  55  S.  E.  191,  115  A.  S.  R.  102,  7  8.  See  infra,  par.  95. 

Ann.  Cas.  1164,  7  L.R.A.(N.S.)  272.  4.  Meuly  v.  State,  26  Tex.  App.  274, 

17.  Holloway  v.  Holloway,  126  Ga.  9  S.  W.  563,  8  A.  S.  R.  477 ;  State  v. 
459,  55  S.  E.  191,  115  A.  S.  R.  102,  7  Doherty,  72  Vt.  381,  48  Atl.  658,  82 
Ann.  Cas.  1164,  7  L.R.A.(N.S.)  272.  A.  S.  R.  95L 
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terror  *  and — according  to  some  decisions — excitement  or  nervousness.* 
This  emotional  state,  however  it  may  be  expressed,  must  actually  have 
dominated  the  slayer  at  the  time  of  the  homicidal  act,'  and  it  must 
have  been  entertained  toward  the  person  slain  and  not  toward  an- 
other*^ Inasmuch  as  malice,  the  characteristic  of  murder,  is  pre- 
sumed from  an  intentional  killing,*  the  burden  is  usually  placed  on 
the  slayer  to  show  heat  of  passion  which  will  rebut  the  inference  of 
malice ;  *®  though  a  conviction  for  manslaughter  is  proper  where, 
on  the  evidence,  it  is  doubtful  whether  the  killing  was  malicious  or 
in  a  heat  of  passion  aroused  by  adequate  provocation.**  The  exist- 
ence and  sufficiency  of  passion,  whether  it  arose  from  adequate  provo- 
cation, and  whether  it  rendered  the  slayer's  mind  incapable  of  cool 
reflection,  and  whether  it  furnished  the  incentive  to  his  action,  are 
all  questions  for  the  jury  in  a  case  in  which  they  arise;  *^  but  it  is 
the  duty  and  province  of  the  court,  in  all  cases  in  which  the  issue 
of  heat  of  passion  arises,  to  define  it  to  the  jury,  and  state  to  them 
the  rules  of  law  with  reference  to  it  and  necessary  to  their  guidance ; 
and,  though  the  issue  is  not  made  by  the  evidence,  the  court  may 
properly  charge  upon  the  subject  of  heat  of  passion  in  explaining 
to  the  jury  the  different  degrees  of  homicide  which  they  are  at  lib- 
ei'ty  to  find,  and  the  several  elements  constituting  and  distinguishing 
them.** 

92.  Circumstances  Disclosing  Passion  or  Malice. — In  determining 
whether  the  act  which  caused  death  was  impelled  by  heat  of  passion  * 
or  by  malice,  all  the  surrounding  circumstances  and  conditions  are 
to  be  taken  into  consideration.**     The  time  elapsing  between  the 
provocation  and  the  killing,**  the  manner  of  killing,**  the  character 

Notes:  134  A.  S.  R.  730;  6  L.R.A.  (L.  ed.)  980;  Judge  v.  State,  58  Ala. 

(N.S.)  815.               •  406,  29  Am.  Rep.  757;   Roberson  v. 

6.  Meuly   v.    State,   26    Tex.    App.  State,   43   Fla.    156,   29   So.  535,   52 

274,  9  S.  W.  563,  8  A.  S.  R.  477;  State  L.R.A.  751;  Yates  v.  State,  127  Ga. 

V.  Doherty,  72  Vt.  381,  48  Atl.  658,  813,  56  S.  E.  1017,  9  Ann.  Cas.  620; 

82  A.  S.  R.  951.  Bolzer  v.  People,  129  III.  112,  21  N. 

6.  State  V.  Doherty,  72  Vt.  381,  48  E.  818,  4  L.R.A.  579;  Maher  v.  People, 
Atl.  658,  82  A.  S.  R.  951.  But  see  10  Mich.  212,  81  Am.  Dec.  781 ;  State 
6  L.R.A.{N.S.)  829  note.  v.  Grugin,  147  Mo.  39,  47  S.  W.  1058, 

7.  Jones  v.  State,  33  Tex.  Crim.  71  A.  S.  R.  553,  42  L.R.A.  774;  State 
492,  26  S.  W.  1082,  47  A.  S.  R.  46.  v.  Hildreth,  31  N.  C.  429,  51  Am.  Dec. 

And  see  cases  cited  passim.  •  364;  Meuly  v.  State,  26  Tex.  App.  274, 

8.  White  V.  State,  44  Tex.  Crim.  9  S.  W.  563,  8  A.  S.  R.  477;  Jones  v. 
346,  72  S.  W.  173,  63  L.R.A.  609.         State,  33  Tex.  Crim.  492,  26  S.  W. 

Note:  6  L.R.A.(N.S.)  829.  1082,  47  A.   S.   R.  46;   Slaughter  v. 

9.  See  supra,  46  et  seq.  Com.,   11   Leigh    (Va.)    681,   37   Am. 

10.  Maher  v.  People,  10  Mich.  212,   Dec.  638. 

81    Am.    Dec.   781;    Pennsylvania   v.  Note:  5  L.R.A. (N.S.)   826,  829. 

Bell,  Add.  (Pa.)  156, 1  Am.  Dec.  298.  13.  Note:  5  L.R.A.(N.S.)   829. 

Note:  6  L.R,A.(N.S.)  809,  827,  829.  14.  Note:  5  L.R.A.(N  S.)  818, 

11.  Note:  5  L.R.A.(N.S.)  829.  15.  See  infra,  par.  95. 

12.  Stevenson  v.  United  States,  162  16.  Note:  5  L.R.A.(N.S.)   818. 
U.  S.  313,  16  S.  Ct.  839,  40  U.  S. 

•    787 


§  93  HOMICIDE  13  R.  C.  L 

of  the  instrument  or  weapon — ^whether  deadly  or  otherwise,*' —  a 
repetition  of  blows,  and  all  of  the  attendant  facts  and  circumstances 
are  to  be  considered.**  Nor  is  the  slayer's  mental  state  to  be  deter- 
mined solely  from  what  takes  place  at  the  time  of  the  killing.  Ref- 
erence is  to  be  had  to  the  previous  relations  of  the  parties,*®  indig- 
nities and  insults  given  on  other  occasions,-^  circumstances  pointing 
to  preparation,  and  the  like.*  The  effect  to  be  given  to  intoxication 
on  the  part  of  the  slayer  is  a  point  on  which  the  authorities  are 
not  altogether  satisfactory.*  Many  decisions  seem  to  assert  that  the 
existence  or  nonexistence  of  passion  cannot  be  affected  by  intoxica- 
tion ;  •  but  at  the  same  time  evidence  of  intoxication  is  held  to  be 
admissible,  and  is  said  to  explain  the  conduct  of  the  slayer,*  Of 
course,  the  mere  fact  of  passion  on  the  part  of  the  slayer  will  not 
reduce  the  crime  from  murder  to  manslaughter,  where  he  entertained 
a  previous  purpose  to  kill,* — ^unless  it  is  made  to  appear  that  such 
purpose  was  abandoned  before  the  homicidal  act  was  committed.* 
Where  an  intent  to  till  and  also  present  provocation  are  made  to 
appear,  the  killing  will  be  referred  to  the  previous  malice ; '  but  if 
an  adjustment  of  pre-existing  differences  and  quaxrels  is  shown  to 
have  been  effected  between  the  parties,  the  killing  will  be  attributed 
to  the  provocation  rather  than  to  malice.® 

93.  Cause  of  Passion;  Provocation. — In  order  to  bring  the  case 

•  within  the  established  rules,  it  must  appear  that  the  act  of  the  slayer 

was  the  result  of  provocation,*  which  was  induced  by  the  act  of  the 

17.  Sullivan  v.  State,  102  Ala.  135,  4.  State  v.  Cooley,  19  N.  M.  91,  140 
15  So.  264,  48  A.  S.  R.  22;  State  v.  Pac.  1111,  62  L.R.A.(N.S.)  230; 
Shippey,  10  Minn.  223,  88  Am.  Dec.  People  v.  Rogers,  18  N.  Y.  9,  72  Am. 
70;  State  v.  Grugin,  147  Mo.  39,  47  Dec.  484. 

S.  W.  1058,  71  A.  S.  R.  553, 42  L.R.A.  Note:  5  L.R.A.(N.S.)  825. 

774;  Griffin  v.  State,  40  Tex.  Grim.  6.  Collins  v.  United  States,  150  U. 

312,   50    S.    W.   366,   76   A.    S.    R.  S.  62,  14  S.  Ct.  9,  37  U.  S.  (L.  ed.) 

718.  998;  State  v.  Shippey,  10  Minn.  223^ 

Note:  5  L.R.A.(N.S.)  818,  823.  88  Am.  Dec.  70. 

See  supra,  par.  47.  Note:  5  L.R.A.(N.S.)  819. 

18.  Note:  5  L.R.A.(N.S.)  818.  6.  State  v.  Johnson,  23  N.  C.  354, 

19.  People  V.  Barberi,  149  N.  Y.  35  Am.  Dec.  742 ;  State  v.  Summer,  55 
256,  43  N.  E.  635,  52  A.  S.  R.  717.  S.  C.  32,  32  S.  E.  771,  74  A.  S.  R. 

20.  Note:  5  L.R.A.(N.S.)  818.  707. 

1.  Price  V.  State,  36  Miss.  531,  72  7.  Judge  v.  State,  58  Ala.  406,  29 
Am.  Dec.  195;  Slaughter  v.  Com.,  11  Am.  Rep.  757;  Bolzer  v.  People,  129 
Leigh  (Va.)  681,  37  Am.  Dec.  638.        111.  112,  21  N.  E.  818,  4  LR,A.  579; 

Note:  5  L.R.A.(N.S.)  823.  State  v.  Johnson,  23  N.  C.  364,  35 

2.  See  supra,  16  et  seq.  Am.  Dec.  742;  State  ▼.  Johnson,  47 
8.  State  V.  Cooley,  19  N.  M.  91,  140  N.  C.  247,  64  Am.  Dec.  582;  McCoy  ▼. 

Pac.     nil,    52     L.R.A.(NS.)     2:^.0 ;   State,  25  Tex.  43,  78  Am.  Dec  520. 
Keenan  v.  Com.,  44  Pa.  St.  55,  84  Am.       Note:  5  L.R.A.(N.S.)  819. 
Dec.  414.  8.  Note:  5  L.R.A.(N.S.)  829. 

Notes:  36  L.R.A.  476;  5  L.R.A.  9.  State  v.  Shippey,  10  Minn.  223, 
(N.S.)  825.  88   Am.   Dec.    70;    State  v.    Grugio^ 
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person  slain.^^  The  law  recognizes  no  emotional  state  accompanying 
intentional  homicide  other  than  malice,  the  ingredient  of  murder, 
and  passion,  which  accompanies  the  homicidal  act  in  cases  of  volun- 
tary manslaughter.  Hence,  if  the  element  of  provocation  is  lacking, 
the  crime — the  other  elements  common  to  both  murder  and  mau- 
slaugh'ter  appearing  in  the  case — must  of  necessity  be  murder. 

94.  Degree  of  Passion  Engendered  by  Provocation. — ^The  degree  of 
mental  disturbance  that  must  have  been  engendered  by  the  provo- 
cation oflFered  by  the  deceased  has  not  been  explained  by  the  authori- 
ties with  as  much  certainty  and  clearness  as  might  be  desired.  Some 
differences  are  noticeable  in  the  expressions  to  be  found  in  the  opin- 
ions, but  it  is  apprehended  that  these  do  not  indicate  any  conflict 
among  the  authorities,  being  but  variants  for  describing  the  same 
concept.**  It  accords  with  general  principles  to  hold  that  the  pas- 
sion of  the  slayer  must  have  been  such  as  to  negative  deliberation; 
that  is,  the  degree  of  mental  disturbance  must  have  been  such  as 
to  deprive  him  of  power  to  form  a  design  to  kill  with  deliberate 
mind.**  According  to  other  expressions,  the  passion  of  the  slayer 
must  have  been  such  as  to  render  the  mind  incapable  of  cool  reflec- 
tion,*' to  overcome  and  dominate  or  suspend  the  exercise  of  judg- 
ment** and  self  control.**  It  is  not  seriously  contended,  however, 
that  knowledge  or  volition  should  have  been  destroyed,**  or  that 
reason  should  have  been  dethroned.*'  Such  a  degree  of  mental 
disturbance  would  be  equivalent  to  utter  insanity,  and  if  the  result 

147  Mo.  39,  47  S.  W.  1058,  71  A.  S.   White  v.  State,  44  Tex.  Crim.  346,  72 

B.  553,  42  L.R.A.  774  j  State  v.  John-   S.  W.  173,  63  L.R.A.  660. 

son,  23  N.  C.  354,  35  Am.  Dec.  742;       13.  State  v.  Davis,  50  S.  C.  405,  27 

Brooks  V.  Com.,  61  Pa.  St.  352,  100   S.  E.  ©06,  62  A.  S.  R.  837. 

Am.  Dec.  645;  State  v.  Davis,  50  S.  C.       Note:  5  L.R.A.(N.S.)   829. 

405,  27  S.  E.  905,  62  A.  S.  R.  837;       14.  Brooks  v.  Com.,  61  Pa.  St.  352, 

Johnson  v.  State,  129  Wis.  146,  108  100  Am.  Dec.  645;  Johnson  v.  State, 

N.  W.  55,  9  Ann.  Cas.  923,  5  L.RA.   129  Wis.  146,  108  N.  W.  53,  9  Ann. 

(N.S.)  809  and  note;  Dillon  v.  State,  Cas.   923   and   note,   5   L.R.A.(N.S.) 

137  Wis.  655,  119  N.  W.  352,  16  Ann.  809. 

Cas.  913.     See  sapra,  par.  83.  Note:  5  L.R.A.(N.S.)  817. 

10.  White  V.  State,  44  Tex.  Crim.  15.  People  v.  Poole,  159  Mich.  350, 
346,  72  S.  W.  173,  63  L.RA.  660.         123  N.  W.  1093,  134  A.  S.  R.  722. 

Note:  5  L.R.A.(N.S.)  816.  Note:  134  A.  S.  R.  732. 

11.  Maher  v.  People,  10  Mich.  212,  16.  People  v.  Poole,  159  Mich.  350, 
81  Am.  Dec.  781;  People  v.  Poole,  159  123  N.  W.  1093,  134  A.  S.  R.  722; 
Mich.  350,  123  N.  W.  1093,  134  A.  S.  State  v.  Davis,  50  S.  C.  405,  27  S.  E. 
R.  722  and  note;  State  v.  Davis,  50  S.  905,  62  A.  S.  R.  837. 

C.  405,  27  S.  E.  905,  62  A.  S.  R.  837;  Notes:  5  L.R.A.(N.S.)  818,  829;  9 
Johnson  v.  State,  129  Wis.  146,  108  Ann.  Cas.  930. 

NT.  W.  55,  9  Ann.  Cas.  923,  5  L.R.A.  17.  People  v.  Poole,  159  Mich.  350, 

(N.S.)  809.  123  N.  W.  1093,  134  A.  S.  R.  722; 

Note:  9  Ann.  Cas.  930.  State  v.  Davis,  50  S.  C.  405,  27  S.  E. 

12.  People  V.  Poole,  159  Mich.  350,  905,  62  A.  S.  R.  837. 

123  N.  W.  1093,  134  A.  S.  R.  722;       Note:  9  Ann.  Cas.  930. 
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of  adequate  provocation,  would  render  the  perpetrator  morally  inno- 
cent. But  the  law  regards  manslaughter  as  a  high  grade  of  offense, 
— as  a  felony.  On  principle,  therefore,  the  extent  to  which  the  pas- 
sions are  required  to  be  aroused  and  reason  obscured  must  be  con- 
siderably short  of  this,  and  never  beyond  that  degree  within^  which 
ordinary  men  have  the  power,  and  are  therefore  morally  as  well  as 
legally  bound,  to  rastrain  their  passions.^®  A  frequently  approved 
statem^t  of  the  rule  declares  "that  reason  should,  at  the  time  of 
the  act,  be  disturbed  or  obscured  by  passion  to  an  extent  which  might 
render  ordinary  men,  of  fair  averaq;e  disposition,  liable  to  act  rashly 
or  without  due  deliberation  or  reflection,  and  'from  passion  rather 
than  ju,dgment."  ^*  In  a  number  of  jurisdictions  statutes  have  been 
passed,  declaring  that  before  a  homicide  can  be  accounted  manslaugh- 
ter the  killing  must  be  the  result  of  that  sudden  violent  impulse 
of  passion  supposed  to  be  irresistible.*® 

95.  Time  between  Provocation  and  Killing. — One  accused  of  mur- 
der, if  he  would  bring  himself  within  the  definition  of  the  less 
heinous  offense  of  voluntary  manslaughter,  must  show  that  at  the 
very  moment  of  killing  he  was  influenced  by  the  -passion  induced 
by  the  deceased.^  Passion  must  have  continued  to  exist  until  the 
commission  of  the  homicidal  act;  if  from  any  circumstances  what- 
ever, it  appear,  that  the  party  reflected,  deliberated,  or  cooled  any 
time  before  the  fatal  stroke  was  given,  or  if  in  legal  presumption 
there  was  time  or  opportunity  for  cooling,  the  killing  will  amount 
to  murder,  being  attributable  to  malice  and  revenge,  and  not  to 
mental  disturbance.*  What  constitutes  "cooling  time,*'  as  it  ordi- 
narily is  termed,  depends  on  the  nature  of  man  and  the  laws  of  the 
human  mind,  as  well  as  on  the  nature  and  circumstances  of  the 
provocation,  the  extent  to  which  the  passions  have  been  aroused,  and 
the  nature  of  the  act  causing  the  provocation,  and  therefore  no  precise 
time  can  be  laid  down  by  the  court  as  a  rule  of  law,  within  which 
the  passions  must  be  held  to  have  subsided  and  reason  to  have  resumed 
its  control.*  The  question  is  one  of  reasonable  time,  depending  on 
all  the  circumstances  of  the  particular  case;  and  the  law  has  not 
defined,  and  cannot,  without  gross  injustice,  define  the  precise  time 
which  shall  be  deemed  reasonable,  as  it  has  with  respect  to  notice 

18.  Maher  v.  People,  10  Mich.  212,  10  L.R.A.(N.S.)  999;  State  v.  Coop- 
81  Am.  Dec.  781.  er,  112  La.  281,  36  So.  360,  104  A.  S. 

Note:  9  Ann.  Cas.  930.  R.  447;  State  v.  Norria,  2  N.  C.  429, 

19.  Maher  v.  People,  10  Mich.  212,  1  Am.  Dec.  564;  State  v.  Hill,  20  N. 
81  Am.  Dec.  781.  C.   629,   34  Am.  Dec.  396;   State  v. 

Note :  9  Ann.  Cas.  929.  Johnson,  23  N.  C.  354,  35  Am.  Dec 

20.  Note:  9  Ann.  Cas.  930.  742;  McWhirt's  Case,  3  Grat.   (Va.) 

1.  See  supra,  par.  91.  594,  46  Am.  Dec.  196. 

2.  Hawkins  v.  State,  25  Ga.  207,  71       Note:  134  A.  S.  R.  733. 

Am.  Dec.  166;  Rogers  v.  State,  128  3.  Maher  v.  People,  10  Mich.  212, 
Ga.  67,  57  S.  E.  227, 119  A.  S.  R.  304.   81  jjLm.  Dee.  781. 
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of  the  dishonor  of  commercial  paper.*  What  constitutes  a  reason- 
able time  in  a  particular  case  is  ordinarily  a  question  of  fact  for 
the  jury;  and  the  court  cannot  take  it  from  the  jury  by  assuming 
to  decide  it  as  a  question  of  law.*  Some  courts  hold,  however,  that 
when  an  unreasonable  period  of  time  appears  to  have  elapsed  between 
the  provocation  and  the  killing,  then  the  court  is  authorized  to  say 
as  a  matter  of  law  that  the  cooling  time  was  sufficient.*  According 
to  some  of  the  decisions,  the  question  is  not  alone  whether  the  defend- 
ant's  passion  in  fact  cooled,  but  also  was  there  sufficient  time  in  which 
the  passion  of  a  reasonable  man  would  cool.  If,  in  fact,  tlie  defend- 
ant's passion  did  cool,  which  may  be  shown  by  circumstances,  such  as 
the  transaction  of  other  business  in  the  meantime,  rational  conversa- 
tions upon  other  subjects,  evidence  of  preparation  for  the  killing,  etc., 
then  the  length  of  time  intervening  is  immaterial.  But  if,  in  fact, 
it  did  not  cool,  yet  if  such  time  intervened  between  the  provocation 
and  the  killing  that  the  passion  of  the  average  man  would  have  cooled 
and  his  reason  have  resumed  its  sway,  then  still  there  is  no  reduction 
of  the  homicide  to  manslaughter.'  Other  courts,  however,  hold  that 
the  jury  should  be  governed,  not  by  the  standard  of  an  ideal,  reason- 
able man,  but  should  consider  the  question  from  the  standpoint  of 
the  defendant  in  the  midst  of  all  the  facts  and  circumstances.^ 

96.  Adequacy  or  Reasonableness  of  Provocation. — ^The  greatest 
difficulty  in  respect  to  this  branch  of  the  law  has  been  experienced 
in  the  determination  of  the  question  as  to  what  constitutes  adequate 
or  reasonable  provocation  for  the  homicidal  act.  It  matters  not  how 
violent  may  have  been  the  slayer's  passion,  it  will  not  relieve  him 
of  the  implication  of  murder  unless  it  was  engendered  by  a  provo- 
cation which  the  law  recognizes  as  being  reasonable  and  adequate.* 

4.  Hawkins  v.  State,  25  Ga.  207,  71       8.  Note :  134  A.  S.  R.  73 1. 
Am.  Dec.  166;  Henning  v.  State,  106       9.  Henning  v.  State,  106  Ind.  400, 

Ind.  386,  6  N.  E.  803,  7  N.  E.  4,  55  6  N.  E.  803,  7  N.  E.  4,  55  Am.  Rep. 

Am.  Rep.  .756;  Maher  v.  People,  10  756;  State  v.  Shippey,  10  Minn.  223, 

Mich.  212,  81  Am.  Dec.  781;  People  v.  88  Am.  Dec.  70;  State  v.  Grugin,  147 

Poole,  159  Mich.  350,  123  N.  W.  1093,  Mo.  39,  47  S.  W.  1058, 71  A.  S.  R.  553, 

134  A.  S.  R.  722  and  note;  Com.  v.  42  L.R.A.  774;  State  v.  Ellick,  60  N. 

Paese,  220  Pa.  St.  371,  69  Atl.  891,  C.   450,   86  Am.   Dec.   442;    State   v. 

123  A.  S.  R.  699.  13  Ann.  Cas.  891, 17  Ellis,  101  N.  C.  765,  7  S.  E.  704,  9  A. 

L.R.A.(N.S.)  795.  S.  R.  49;  Com.  v.  Paese,  220  Pa.  St. 

6.  State  V.  Cooper.  112  La.  281,  36  371,  69  Atl.  891,  123  A.  S.  R.  699,  33 

So.  350,  104  A.  S.  H.  447;  Maher  v.  Ann.  Cas.  1081,  17  L.R.A.(N.S.)  795; 

People,  10  Mich.  212,  81  Am.  Dec.  781;  State  v.  Ferguson,  2  Hill  (S.  C.)  619, 

State  V.  Gruffin,  147  Mo.  39,  47  S.  W.  27  Am.  Dec.  412;  State  v.  Davis,  50 

1058,  71  A.  S.  R.  553,  42  L.R.A.  774;  S.  C.  405,  27  S.  E.  905,  62  A.  S.  R. 

In  re  Fraley,  3  Okla.  Crim.  719,  109  837;  Freddo  v.  State,  127  Tenn.  376. 

Pac.  295,  139  A.  S.  R.  988.  155  S.  W.  170,  44  LR.A.(N.S.)  659; 

6.  In  ro  Fraley,  3  Okla.  Crim.  719,  McDade  v.  State,  27  Tex.  App.  641,  11 
109  Pac.  295,  139  A.  S.  R.  988.  S.  W.  672,  11  A.  S.  R.  216. 

7.  In  re  Fraley,  3  Okla.  Crim.  719,       Notes:  134  A.  S.  R.  732;  5  L.R.A. 
109  Pac.  295,  139  A.  S.  R.  988.  (N.S.)  812. 
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If  the  provocation  was  not  sufficient  the  crime  will  be  murder.^®  To 
generalize,  it  may  be  said  that  adequate  provocation  for  the  requisite 
degree  of  mental  disturbance  may  consist  in  anything  the  natural 
tendency  of  which  is  to  produce  such  a  state  of  mind  in  ordinary 
men,  and  which  the  jury  are  satisfied  did  produce  it  in  the  case  before 
them, — not  such  a  provocation  as  must,  by  the  laws  of  the  human 
mind,  produce  such  an  effect  with  the  certainty  that  physical  effects 
follow  from  physical  cause?;  for  then  the  individual  could  hardly 
be  held  morally  accountable.**  Nor,  on  the  other  hand,  must  the 
provocation,  in  every  case,  be  held  sufficient  or  reasonable,  because 
such  a  state  of  excitement  has  followed  from  it ;  for  then  bv  habitual 
and  long  continued  indulgence  of  evil  passions  a  bad  man  might 
acquire  a  claim  to  mitigation  which  would  not  be  available  to  better 
men,  and  on  account  of  that  very  wickedness  of  heart  which  in  itself 
constitutes  an  aggravation  both  in  morals  and  in  law.**  It  is  gener- 
ally agreed  that  in  determining  whether  the  provocation  is  sufficient 
or  reasonable,  ordinary  human  nature,  or  the  average  of  men  recog- 
nized as  men  of  fair  average  mind  and  disposition,  should  be  taken 
as  the  standard, — unless,  indeed,  the  person  whose  guilt  is  in  ques- 
tion be  shown  to  have  some  peculiar  weakness  of  mind  or  infirmit}'' 
of  temper,  not  arising  from  wickedness  of  heart  or  cruelty  of  dispo- 
sition.** The  question,  as  it  arises  in  nearly  all  cases,  is  one  of  fact 
for  the  determination  of  the  jury ;  **  but  when  there  is  no  dispute 
as  to  the  facts  it  logically,  at  least,  may  be  considered  a  question 
of  law  for  the  court's  decision.**  Where  a  statutory  ground  of  "prov- 
ocation or  adequate  cause"  is  shown  by  the  evidence,  it  is  the  duty 
of  the  court  to  inform  the  jury  that  such  cause  is  adequate,  leaving 
to  the  jury  the  determination  as  to  whether  or  not  there  was  sudden 
passion  engendered  by  reason  of  adequate  cause.** 

97.  Particular  Provocations;  Assault;  Trespass. — It  is  impossible 
or  impracticable  to  trace  the  boundary  which  delimits  that  character 

10.  Holmes  v.  State,  88  Ala.  26,  7  So.  193,  16  A.  S.  R.  17;  Maher  v. 
So.  193,  16  A.  S.  R.  17;  State  v.  People,  10  Mich.  212,  81  Am.  Dec.  781 ; 
Shippev,  10  Minn.  223,  88  Am.  Dec.  Freddo  v.  State,  127  Tenn.  376,  155 
70;  State  v.  Ellis,  101  N.  C.  765,  7  S.  S.  W.  170,  44  L.R.A.(N.S.)  659;  John- 
E.  704,  9  A.  S.  R.  49 ;  Brooks  v.  Com.,  son  v.  State,  129  Wis.  146, 108  N.  W. 
61  Pa.  St.  352,  100  Am.  Dec.  645;  55,  9  Ann.  Cas.  923,  5  L.R.A.(N.S.) 
State  V.  Doherty,  72  Vt.  381,  48  Atl.  809. 

<)58,  82  A.  S.  R.  951;  McWhirt's  Case,       14.  Maher  v.  People,  10  Mich.  212, 

3  Grat.  (Va.)  594,  46  Am.  Dec.  196.  81  Am.  Dec.  781;  State  v.  Grugin,  147 

Note:  5  L.R.A.(N.S.)  822.  Mo.  39,  47  S.  W.  1058,  71  A.  S.  R.  553. 

11.  Maher  v.  Peophi,  10  Mich.  212,       15.  Com.  v.  Paese,  220  Pa.  St.  371, 
81  Am.  Dec.  781;  State  v.  Grugin,  147  69  Atl.  891,  123  A.  S.  R.  699, 13  Ann. 
Mo.  39,  47  S.  W.  1058,  71  A.  S.  R.  Cas.  1081,  17  L.R.A.(N.S.)  795. 
553.  16.  Hightower    v.    State,    56    Tex. 

12.  Maher  v.  People,  10  Mich.  212,  Crim.  248, 119  S.  W.  691, 133  A.  S.  R. 
81  Am.  Dec.  781.  966. 

13.  Holmes  v.  State,  88  Ala.  26,  7 
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of  provocation  which  the  law  deems  reasonable  or  adequate, — shifting 
as  it  must  with  the  myriad  mutable  circumstances  of  men's  tempers 
and  quarrels.  Generally  it  may  be  said  that  those  provocations  which 
are  in  themselves  calculated  to  provoke  a  high  degree  of  resentment, 
and  which  ordinarily  superinduce  a  great  degree  of  violence,  when 
compared  with  those  that  are  slight  and  trivial,  and  from  which  a 
great  degree  of  violence  does  not  usually  follow,  may  serve  as  a  general 
outline  to  mark  the  distinction,  and  when  applied  with  judgment 
and  discretion,  will  usually  lead  to  correct  results.  Decided  cases 
furnish  practical  applications  of  the  principle,  and  are  of  infinite 
use  in  carrying  it  out.*'  An  assault  may  constitute  such  a  provoca- 
tion as  the  law  deems  adequate,*^  depending  on  the  degree  of  its 
violence  and  the  other  surrounding  circumstances.**  A  blow  will 
not  in  all  cases  suffice;  nor  will  slight  or  trivial  injuries.*®  Merely 
throwing  an  object  at  another  without  hitting  him  plainly  discloses 
no  adequate  provocation  of  ungovernable  passion.**  And  an  oflFer 
to  strike  by  one  of  two  or  more  mutual  combatants  can  have  no 
greater  effect.*  On  the  other  hand  the  infliction  of  pain  and  blood- 
shed have  been  recognized  as»  adequate  both  by  the  common  law  *  and 
by  statutory  enactment.*  The  authorities  seem  agreed  that  the  killing 
or  assaulting  of  a  relative  will  amount  to  a  sufficient  provocation 
to  reduce  the  killing  to  manslaughter;  ^  but  whetlier  the  same  is  true 
of  the  killing  or  beating  of  one  who  merely  is  a  friend  seems  to  be 
an  unsettled  question.^  A  mere  trespass  on  land,  not  amounting  to 
a  f elonyi  is  not  recognized  as  sufficient  provocation  to  arouse  the  degree 

17.  Com.  ▼.  Paese,  220  Pa.  St.  371,  suits,  see  infra,  par.  99. 

69  Atl.  891,  123  A.  S.  R.  699,  13  Ann.       21.  State  v.  Shippey,  10  Minn.  223, 
Cas,  1081, 17  L.RA.(N.S.)  796;  State  88  Ara.  Dec.  70. 
v.  Ferguson,  2  Hill   (S.  C.)   619,  27       1.  State  v.  Ellick,  60  N.  C.  450,  86 
Am.  Dec.  412;  Duthey  v.  State,  131  Am.  Dec  442.    See  infra,  par.  154. 
Wis.  178,  111  N.  W.  222,  10  L.R.A.       2.  State  v.  Michael,  74  W.  Va.  613, 
(N.S.)  1032.  82  S.  E.  611,  L.R.A.1916A  533. 

18.  Judge  V.  State,  58  Ala.  406,  29  3.  Bonnard  v.  State,  25  Tex.  App. 
Am.  Rep.  757;  Crawford  v.  State,  90  173,  7  S.  W.  862,  8  A.  S.  R.  431;  High 
Ga.  701, 17  S.  E.  628,  35  A.  S.  R.  242;  v.  State,  26  Tex.  App.  645,  10  S.  W. 
State  V.  Pollard,  168  N.  C.  115,  83  S.  238,  8  A.  S.  R.  488.      • 

E.  167,  L.R.A.1915B  529;  Bannard  v.  4.  State  v.  Turner,  246  Mo.  598, 152 
State,  25  Tex.  App.  173,  7  S.  W.  862,  S.  W.  313,  Ann.  Cas.  1914B  451  and 
8  A.  S.  R.  431;  State  v.  Michael,  74  note;  Com.  v.  Paese,  220  Pa.  St.  371, 
W.  Va.  613,  82  S.  E.  611,  L.R.A.1915A  69  Atl.  891, 123  A.  S.  R.  C99  and  note, 
533.  17  L.R.A.(N.S.)  795  and  note,  13  Ann. 

19.  Brooks  v.  Com.,  61  Pa.  St.  352,  Cas.  1081. 

100  Am.  Dec.  645.  6.  State  v.  Turner,  246  Mo.  598, 152 

20.  Com.  ▼.  Paese,  220  Pa.  St.  371,  S.  W.  313,  Ann.  Cas.  1914B  451  and 
69  Atl.  891,  123  A.  S.  R.  699,  13  Ann.  note;  Cora.  v.  Paese,  220  Pa.  St.  371, 
Cas.  1081.  17  L.R.A.(N.S.)  795;  Mc-  69  Atl.  891,  123  A.  S.  R.  699, 13  Ann. 
Whirt's  Case,  3  Grat.  (Va.)  594,  46  Cas.  1081,  17  L.R.A.{N.S.)  795. 
Am.  Dec.  196.                                     ^  Notes:    17    L,R.A.(N.S.)    795;    13 

As  to  an  assault  accompanied  by  in-  Ann.  Cas.  1085. 
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of  passion  requisite  to  manslaughter.*  So  it  is  held  that  a  mere 
civil  trespass  upon  a  man's  house,  unaccompanied  by  such  force  as 
to  make  it  a  breach  of  the  peace,  is  not  a  sufficient  provocation  to 
reduce  the  killing  of  the  trespasser  to  manslaughter.'  Again,  where 
there  is  an  honest  difference  of  opinion  between  parties  in  respect 
to  their  interest  in  property,  the  fact  that/)ne  of  them  proceeds,  against 
the  protest  of  the  other,  to  assert  his  rights  according  to  his  under- 
standing of  them,  cannot  be  deemed  to  excite* an  irresistible  outburst 
of  passion  on  the  part  of  the  slayer.®  But  while  the  general  rule 
is  as  above  stated,  yet  it- seems  that  there  may  be  limitations  of  the 
doctrine; — at  least,  trespass  when  accompanied  by  aggravating  cir- 
cumstances, as  for  example  an  assault  or  a  destruction  of  property 
well  may  be  considered  adequate  to  provoke  ungovernable  passion^ 
and  there  is  excellent  authority  to  this  effect.* 

98.  Sexual  Intercourse  as  Adequate  Provocation. — The  act  of  the 
seducer  or  adulterer  always  has  been  treated  as  a  great  provocation 
and  juries  are  prone  to  palliate  the  offense  and  to  lessen  the  punish- 
ment of  one  who  takes  the  life  of  another  under  the  influence  of 
passion  induced  thereby.*^  Indeed  it  has  become  a  settled  rule  of 
law  that  sexual  intercourse  with  a  female  relative  of  another  is  obvi- 
ously calculated  to  arouse  ungovernable  passion,^*  especially  in  the 
case  of  a  wife.**  The  rule  is  the  same  where  the  husband  kills  the 
wife.*^  And  the  provocation  is  regarded  in  law  of  no  less  effect 
where  the  outrage  is  committed  not  on  the  wife  but  on  a  daughter 

6.  Carroll  v.  State,  23  Ala.  28,  58  12.  McNeill  v.  State,  102  Ala.  121, 
Am.  Dec.  282;  Sellers  v.  State,  99  Ga.  15  So.  352,  48  A.  S.  R.  17;  Dabney  v. 
C89,  26  S.  E.  484,  59  A.  S.  R.  253;  State,  113  Ala.  38,  21  So.  211,  59  A. 
Smith  V.  State,  106  Ga.  673,  32  S.  E.  S.  R.  92;  State  v.  Yanz,  74  Conn.  177, 
851,  71  A.  S.  R.  286;  State  v.  Shippey,  50  Atl.  37,  92  A.  S.  R.  205,  54  L.R.A. 
10  Minn.  223,  88  Am.  Dec.  70.  780;  Biggs  v.  State,  29  Ga.  723,  76 

7.  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec.  630;  Scott  v.  Com.,  94  Ky. 
Am.  Dec.  282;  State  v.  Shippey,  10  511,  23  S.  W.  219,  42  A.  S.  R.  371; 
Minn.  223,  88  Am.  Dec.  70.  Rowland  v.  State,  83  Miss.  483,  35  So. 

8.  Sellers  v.  State,  99  Ga.  689,  26  826,  1  Ann.  Cas.  135  and  note;  State 
S.  E.  484,  59  A.  S.  R.  253.  v.  John,  30  N.  C.  330,  49  Am.  Dec. 

9.  Croom  v.  State,  85  Ga.  718,  11  S.  396;  State  v.  Samuel,  48  N.  C.  74,  64 
E.  1035,  21  A.  S.  R.  179;  Crawford  v.  Am.  Dec.  596;  State  v.  Young,  52  Ore. 
State,  90  Ga.  701,  17  S.  E.  628,  35  A.  227,  96  Pac.  1067, 132  A.  S.  R.  689, 18 

5.  R.  242;  State  v.  Matthews,  148  Mo.  L.R.A.  (N.S.)  688;  Price  v.  State,  18 
185,  49  S.  W.  1085,  71  A.  S.  R.  594.  Tex.  App.  474,  51  Am.  Rep.  322  and 
See  infra,  par.  143.  note;  Duthey  v.  State,  131  Wis.  178, 

10.  Scott  V.  Com.,  94  Ky.  511,  23  111  N.  W.  222,  10  L.R.A,(N.S.)  1032. 

6.  W.  219,  42  A.  S.  R.  371.  See  in-  See  also  Jones  v.  State,  38  Tex.  Crim. 
fra,  par.  113.  87,  40  S.  W.  807,  41  S.  W.  638,  70  A. 

11.  State  V.  Yanz,  74  Conn.  177,  50   S.  R.  719. 

Atl.  37,  92  A.  S.  R.  205,  54  L.RA.       Notes:  51  Am.  Rep.  329;  92  A.  8. 
780;  State  v.  Grupin,  147  Mo.  39,  47   R.  214;  132  A.  S.  R.  695. 
S.  W.  1058,  71  A.  S.  R.  553,  42  L.R.A.       13.  Note:  92  A.  S.  R.  218, 
77  i. 
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of  the  slayer.^*  In  any  case,  however,  the  slayer  must  have  discov- 
ered the  deceased  in  the  very  act  of  intercourse  or  immediately  before 
or  after  its  commission;  Qnd  the  killing  must  have  followed  imme- 
diately on  detection.^*  This  does  not  mean  that  the  husband  must 
stand  by  and  witness  the  actual  copulative  conjunction  of  the  guilty 
parties.  If  he  sees  them  in  bed,  or  the  man  leaving  the  bed,  or  finds 
them  together  in  such  position  as  to  indicate  with  reasonable  cer- 
tainty to  a  rational  mind  that  they  had  just  then  committed  the 
adulterous  act,  it  will  be  sufficient  to  satisfy  the  requirements  of  the 
law  in  this  regard.**  Mere  belief  that  the  act  is  taking  or  has  taken 
place  will  not  suffice,  as  a  rule;  *'  but  it  seems  that  the  circumstances 
may  be  such  as  to  induce  a  reasonable  belief  that  the  sexual  act  is  in 
progress,  in  which  case  the  slayer  will  be  judged  as  though  the  fact 
were  as  believed.*®  If,  after  reasonable  time  has  elapsed  for  the 
passions  to  cool,  or  if,  after  merely  learning  of  tlie  outrage  against 
his  n[iarital  rights,  the  wronged  individual  immediately  takes  ven- 
geance on  the  other  by  pursuing  and  killing  him,  his  offense  is 
murder,  and  not  manslaughter.*®  So  it  is  murder  to  kill  a  man 
who  had  previously  committed  adultery  with  the  defendant's  wife, 
though  at  the  time  of  the  killing  the  defendant  believed  that  the 
deceased  was  accompanying  his  wife  for  the  purpose  of  committing 
adultery.*® 

99.  Epithets,  Insults,  Gestures,  Threats  as  Provocation. — The  com- 
mon law  rule  deems  no  mere  language,^  however  opprobrious  or  inde- 
cent, as  sufficient  to  arouse  ungovernable  passion,  thereby  reducing 
a  homicide  from  murder  to  manslaughter.  This  effect  will  not  be 
given  to  any  insult  or  epithet,  when  dissociated  with  actual  or  threat- 

14.  State  V.  Cooper,  112  La.  281,  36  L.R.A.(N.S.)  999;  State  v.  Herrell,  97 
8o.  350,  104  A.  S.  R.  447;  State  v.  Mo.  106,  10  S.  W.  387,  10  A.  S.  R. 
Grugin,  147  Mo.  39,  47  S.  W.  1058,  289. 

71  A.  S.  R.  553,  42  L.R.A.  774.  Notes:  92  A.  S.  R.  216,  218;  132  A. 

15.  State  V.  John,  30  N.  C.  330,  49   S.  R.  696. 

Am.  Dec.  396;  State  v.  Sflmuel,  48  N.  See  also  supra,  par.  95. 

C.   74,   64   Am.   Dec.   596;    State   v.  On  a  trial  for  murder,  evidence  that 

Young,  62  Ore.  227,  96;  Pac.  1067,  132  the  deceased  had  committed  a  rape  on 

A.  S.  R.  689  and  note,  18  L.R.A.(N.S.)  the  wife  of  the  accused  prior  to  his 

688.  marriage  is  admissible  upon  the  issue 

Notes:  51  Am.  Rep.  329;  92  A.  S.  of  manslaughter  raised  by  a  defense 

R.  216.  that  the  killing  was  caused  by  insulting 

16.  Note:  132  A.  S.  R.  695.  conduct  by  the  deceased  toward  the 

17.  State  V.  John,  30  N.  C.  330,  49  wife  of  the  accused,  both  prior  and 
Am.  Dec.  396.  subsequent  to  his  marriage.    Jones  v. 

18.  State  V.  Yanz,  74  Conn.  177,  50  State,  33  Tex.  Grim.  492,  26  S.  W. 
Atl.  37,  92  A.  S.  R.  205,  54  L.R.A.  780.  1082,  47  A.  S.  R.  46. 

19.  McNeill  v.  State,  102  Ala.  121,  20.  State  v.  Samuel,  48  N.  C.  74,  64 
16  So.  352,  48  A.  S.  R.  17 ;  Jackson  v.  Am.  Dec.  596 ;  State  v.  Young,  62  Ore. 
State,  91  Ga.  271,  18  S.  E.  298,  44  A.  227,  96  Pac.  1067,  132  A.  S.  R.  689 
S.  R.  22;  Rogers  v.  State,  128  Ga.  67,  and  note,  18  L.R.A.(N.S.)  688. 

67  S.  E.  227,  119  A.  S.  R.  364,  10 
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ened  assault,^  or  to  auy  indecent  or  provoking  actions  or  gestures.* 
The  character  of  the  words  or  conduct  has  no  bearing  on  the  ques- 
tion.' The  courts  have  often  had  under  consideration  the  use  of 
the  vile  epithet  "son  of  a  bitch/'  and  apparently  without  exception 
have  held  these  words  not  to  constitute  adequate  cause  of  provoca- 
tion.^ Analogous  to  epithets  and  gestures  are  threats  and  menaces, 
and  no  distinction  is  drawn  between  language  of  the  one  sort  and 
the  other;  threats  when  unaccompanied  by  assault  are  no  adequate 
provocation.*  According  to  some  courts,  the  rule  that  words  of 
reproach  and  contempt  do  not  constitute  adequate  provocation  to 
reduce  a  killing  in  resentment  thereof  from  murder  to  manslaughter 
does  not  apply  where,  as  a  result  of  such  words,  the  parties  become 
suddenly  heated,  and  engage  in  a  mutual  combat,  fighting  on  equal 
terms,  and  death  results  in  the  combat.*  And  it  seems  to  be  gener- 
ally agreed  that  an  assault,  too  slight  in  itself  to  be  a  sufficient  provo- 
cation, may  become  such  when  accompanied  by  offensive  language.' 
Some  courts  even  have  held  that  there  are  circumstances  where  words 
amount  to  a  reasonable  provocation  to  be  submitted  to  the  determina- 
tion of  the  jury,  and  if  found  by  them  to  exist,  then  the  crime  is 
lowered  to  the  grade  of  manslaughter.*    The  statutes  of  some  states, 

1.  Allen  ▼.  Uoited  States,  164  U.  S.  her  paramour  again,  is  not  sufficient 
492,  17  S.  Ct.  154,  41  U.  S.  (L.  ed.)    to   reduce  to  manslaughter  her  hus- 
528;  Judge  ▼.  State,  58  Ala.  406,  29  band's  killing  of  her,  under  a  statute 
Am.  Rep.  757;  Smith  ▼.  State,  106  Oa.   providing   that,   to   have   that   effect, 
673,  32  S.  E.  851,  71  A.  S.  R.  286;   there  must  be  an  assault  or  attempt  to 
Stevens  v.  State,  137  Ga.  520,  73  S.  commit  serious  injury,  ''or  other  equiv- 
E.  737,  38  L.R.A.(N.S.)  99;  State  v.  alent  circumstances,  to  justify  the  ex- 
Buffington,  71  Kan.  804,  81  Pac.  465,  citement    of    passion."      Stevens    v. 
4  L.R.A.(N.S.)  154  and  note;  Com.  v.  State,  137  Ga.  620,  73  S.  E.  737,  38 
York,  9  Mete.  (Mass.)  93,  43  Am.  Dec.   L.R.A.(N.S.)  99. 
373;  Com,  ▼.  Webster,  5  Cush.  (Mass.)       2.  State  v.  Tolla,  72  N.  J.  L.  515,  62 
295,    52    Am.    Dec.    711;    State    ▼.  Atl.  675,  3  L.R.A.(N.S.)  523. 
Shippey,  10  Minn.  223,  88  Am.  Dec.       Note:  4  L.R.A.(N.S.)  155. 
70;  State  v.  Tolla,  72  N.  J.  L.  515,  62      8.  Note:  4  L.R.A.(N.S.)  156. 
Atl.  675,  3  L.R.A.(N.S.)   523;  Penn-       4.  Preddo  v.  State,  127  Tenn.  376, 
sylvaiiia  v.  Bell,  Add.    (Pa.)    156,  1  155  S.  W.  170,  44  L.R.A.(N.S.)  659. 
Am.  Dec.  298;  Com.  v.  Paese,  220  Pa.       6.  People  v.  Campbell,  59  Cal.  243, 
St.  371,  69  Atl.  891,  123  A.  S.  R.  699,  43  Am.  Rep.  257;  Hawkins  v.  State, 
13  Ann.  Cas.  1081,  17  L.R.A.(N,S.)   25  Ga.  207,  71  Am.  Dec.  166;  State  v. 
795;  State  v.  Levelle,  34  S.  C.  120,  13  Scott,  26  N.  C.  409,  42  Am.  Dec.  148; 
S.  E.  319,  27  A.  S.  R.  799;  State  v.   Wall  v.  State,  18  Tex.  683,  70  Am. 
Davis,  60  S.  C.  405,  27  S.  E.  905,  62  Dec.  302. 
A.  S.  R.  837;  Freddo  v.  State,  127       Note:  4  L,R.A.(N.S.)  156. 
Tenn.  376,  155  S.  W.  170,  44  L.RA.       6.  State  v.  HiU,  20  N.  C.  629,  34 
(N.S.)  659;  State  v.  Martin,  30  Wis.  Am.  Dec.  396. 
216,  11  Am.  Rep.  567.  Note:  4  L.R.A.(N.S.)  157. 

Notes:  4  L.R.A.(N.S.)  155,  156;  38       7.  Freddo  v.  State,  127  Tenn.  376, 
L.R.A.(N.S^.)  100.  155  S.  W.  170,  44  LR.A.(N.S.)  659. 

Confession  by  a  wife  of  adultery.       Note:  4  L.RA.(N.S.)  158. 
and  the  assertion  of  intention  to  sne       8.  State  v.  Grugin,  147  Mo.  39,  47 
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also,  have  modified  the  common  law  rule.*  In  one  Jurisdiction,  at 
least,  insulting  words  or  conduct  by  the  person  killed  toward  a  female 
relative  of  the  slayer  is  made,  by  statute,  adequate  cause  to  reduce 
the  offense  of  killing  the  offender  from  murder  to  manslaughter  if 
it  takes  place  at  the  first  meeting  after  the  slayer  receives  informa- 
tion concerning  the  insult.^*  Even  under  such  an  enactment  the 
courts  have  felt  impelled  to  hold  the  use  of  the  opprobrious  epithet 
''son  of  a  bitch,"  unfortunately  so  common  in  certain  ranks  of  society, 
not  to  be  adequate.^^ 

Acts  Falling  Short  of  Homicide 

100.  Solicitation  to  Commit  Homicide. — ^To  golicit  another  to  com- 
mit a  felony  seems  to  have  been  recognized  since  early  times  as  an 
indictable  offense.  Although  the  solicitation  is  of  no  effect  and  the 
crime  in  fact  is  not  committed  or  attempted,  yet  the  offense  is  com- . 
plete  under  the  rule  of  the  common  law.^*  Of  course,  the  soliciting 
another  to  kill  a  third  person  is  within  the  rule.^*  Whether  a  solicita- 
tion is  itself  an  attempt  to  commit  the  crime  is  a  question  on  which 
there  has  existed  a  difference  of  authority.  The  prevailing  view, 
however,  is  that  a  charge  of  attempting  to  commit  a  homicide  is  not 
supported  by  proof  merely  of  solicitation  to  perpetrate  it.^^  For 
example,  the  crime  of  attempting  to  administer  poison .  is  not  estab- 
lififaed,  it  is  held,  by  proof  that  the  defendant  purchased  poison,  and 
ineffectually  solicited  another  to  put  it  in  the  food  or  drink  of  a 
third  person.^^  In  many  states,  it  is  held  that  the  mere  solicitation 
of  a  person  to  commit  a  homicide  is  in  itself  an  attempt,  whether 
the  person  solicited  agree  to  commit  the  crime  or  not^* 

8.  W.  1058,  71  A.  8.  B.  653,  42  L.RA..  fianced  wife,  are  within  the  meaning 

774.  of  the  statute*    4  L.E.A.(N.S.)   167 

Note:  4  L.R.A.(N.S.)  158,  168.  note. 

9.  Bonnard  v.  State,  25  Tex.  App.  11.  Levy  v.  State,  28  Tex.  App,  203, 
173,  7  S.  W.  862,  8  A.  S.  R.  431;  12  8.  W.  696,  19  A.  S.  R.  826. 
E^ers  ▼.  State,  31  Tex.  Crim.  318,  20  12.  See  Cbiutsal  Law,  voL  8,  p. 
8.  W.  744,  37  A.  S.  R.  811,  18  L.R.A.  360. 

421;  Long  ▼.  State,  69  Tex.  Crim.  103,  18.  Com.  v.  Randolph,  146  Pa.  St. 

127  S.  W.  551,  Ann.  Cas.  1912A  1244.  83,  23  Atl.  388,  28  A.  S.  R.  782. 

Note:  4  L.R.A'(N.S.)  161.  14.  Stahler  v.  Com.,  95  Pa.  St.  318, 

10.  Hudson  v.  State,  6  Tex.  App.  40  Am.  Rep.  653;  Hicks  v.  Com.,  86 
566, 32  Am.  Rep.  593;  Orman  v.  State,  Va.  223,  9  S.  E.  1024, 19  A.  S.  R.  891. 
22  Tex.  App.  604,  3  S.  W.  468,  58  Note:  40  Am.  Rep.  656. 

Am.  Rep.  662;  Jones  ▼.  State,  33  Tex.  See  Criminal  Law,  vol.  8,  p.  277. 

Crim.  492,  26  S.  W.  1082,  47  A.  S.  R.  15.  Stabler  v.  Com.,  95  Pa.  St.  318, 

46;  Jones  v.  State,  38  Tex.  Crim.  87,  40  Am.  Rep.  653;  Hicks  v.  Com.,  86 

40  8.  W.  807,  41  S.  W.  738,  70  A.  S.  Va.  223,  9  S.  E.  1024, 19  A.  S.  R.  891. 

B.  719.  16.  See  dictum  in  Stokes  v.  State, 

Note:  4  L.RJl.(N.S.)  163,  164.  92  Miss.  416,  46  So.  627,  21  LJLA. 

Wife,  mother,  daughters,  nieces,  af-  (N.S.)  898. 
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101.  Attempts  to  Commit  Homicidal  Acts. — All  attempts  to  com< 
mit  felonies  are  recognized  by  the  common  law  as  substantive  of- 
fenses.*' Murder,  being  a  felony,  an  attempt  to  commit  it  is  cog- 
nizable under  the  common  law  rule.  Manslaughter,  being  likewise 
a  felony,  an  attempt  to  perpetrate  it  is  an  indictable  offense.*®  Just 
what  are  the  constituent  elements  of  an  attempt,  has  been  a  subject 
of  not  a  little  doubt  and  misunderstanding.**  Not  a  little  difficulty 
has  been  experienced  in  distinguishing  between  attempts  to  kill  and 
the  crime  of  assault  with  intent  to  kill  or  murder.  Briefly  defined, 
an  attempt  to  commit  a  homicide  consists  of  the  intent  to  kill  coupled 
with  some  overt  act  in  execution  thereof.  When  the  alleged  attempt, 
or  the  only  proof  thereof,  consists  of  declarations  of  intention  unac- 
companied by  any  act  done  in  execution  thereof,  the  crime  is  not 
made  out  and  no  punishment  may  be  inflicted.  But,  whenever  the 
design  of  a  person  to  commit  homicide  is  clearly  shown,  slight  acts 
•done  in  furtherance  of  this  design  will  consummate  an  attempt,  and 
courts  should  not  destroy  the  practical  and  common  sense  adminis- 
tration of  the  law  with  subtleties  as  to  what  constitutes  preparation 
and  what  an  act  done  toward  the  commission  of  a  crime.  Accord- 
ingly, when  the  intent  to  kill  has  so  far  manifested  itself  as  to  cause 
the  party  to  take  his  gun  and  go  out  on  a  search  for  the  intended 
victim,  being  prevented  by  arrest  or  other  extraneous  circumstance 
from  effecting  his  purpose,  such  act  constitutes  an  attempt.** 

102.  Assault  with  Intent  to  Kill  or  Murder. — The  origin  of  the 
crime  known  as  "assault  with  intent  to  kill"  or  "assault  with  intent 
to  murder"  seems  to  be  shrouded  in  some  obscurity.  Blackstone  men-: 
tions  the  offense,  as  do,  also,  Hale  and  Hawkins;  but  the  references 
of  these  writers  cure  meagre  and  at  variance  in  their  import.  There 
seems,  however,  to  be  fair  reason  to  suppose  that  "kill"  and  "murder" 
are  used  synonymously  in  this  connection ;  though  the  cases  are  not 
harmonious  on  the  point.*  At  any  rate,  whether  the  crime  be  re- 
ferred to  its  common  law  origin,  or  whether  it  rest  in  statutory 
enactment,  the  courts  in  practice  do  not  seem  to  have  recognized 
any  distinction  between  the  descriptive  words  referred  to.  The  offense, 
whether  it  be  described  as  an  assault  with  intent  to  "kill,"  or  whether 
the  word  "murder"  be  employed,  is  recognized  everywhere,  and  the 
practice  in  prosecutions  therefor  is  in  general  matters  quite  uniform.* 

17.  See  Criminal  Law,  vol.  8,  p.  Dec.  617;  Sarah  v.  State,  28  Miss.  267, 

276  et  seq.  61  Am.  Dec.  544. 

18.  Hall  V.  State,  9  Fla.  203,  76  Am.  2.  Chrisman  v.  State,  54  Ark.  283, 
Dec.  617.  16  S.  W.  889,  26  A.  S.  R.  44;  State  v. 

19.  See  Criminal  Law,  vol.  8,  p.  Beaudet,  53  Conn.  536,  4  Atl.  237,  55 

277  et  seq.  Am.  Rep.  155;  Hall  v.  State,  9  Fla. 

20.  Stokes  V.  State,  92  Miss.  415,  46   203,  76  Am.  Dec.  617:  Blige  v.  State, 
8o.  627,  21  L.R.A.(N.S.)  898  and  note.   20  Fla.  742,  51  Am.  Rep.  628;  Whil- 

1.  Hall  V.  State,  9  Fla.  203,  76  Am.   den  v.  State,  25  Ga.  396,  71  Am.  Dec 
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At  oommon  law  such  an  assault  was  classifieci  as  a  misdemeanor — 
frequently  being  referred  to  as  a  "great"  misdemeanor ;  •  but  by 
virtue  of  statute,  in  some  states  at  least,  the  crime  is  raised  to  the 
dignity  of  felony.*  It  seems  to  be  conceded  that  a  charge  of  assault 
with  intent  to  commit  murder  includes  assault  with  intent  to  commit 
manslaughter,  assault  with  intent  to  commit  great  bodily  injury 
and  also  a  simple  assault  It  is  to  be  observed  that  the  minor  offenses 
referred  to  are  simply  included  in  the  charge  of  the  major  oflfense. 
They  are  offenses  of  the  same  general  class,  but  lower  in  order.* 
Not  a  little  difficulty  has  been  experienced  in  distinguishing  between 
attempts  to  kill  and  the  crime  of  assault  with  intent  to  kill  or  murder.* 
103.  Mental  Element  Accompanying  Pact  of  Assault. — The  author- 
ities  are  agreed  on  the  general  proposition  that  in  a  prosecution  lor 
assault  with  intent  to  kill  or  murder,  the  specific  intent  to  take  life 
is  the  gist  of  the  offense.'  This  intent  must  be  charged  in  the  indict* 
ment,^  and  must  be  proven  as  charged.*    The  jury  should  be  in- 

181;  Spencer  v.  State,  77  Ga.  155,  3  N.  W.  327,  44  Am.  Fep.  686;  State  ▼. 
S.  E.  661,  4  A.  S.  R.  74;  Hamilton  v.  Hoot,  120  la.  238,  94  N.  W.  564,  98 
People,  113  lU.  34,  55  Am.  Rep.  396;  A.  S.  R.  352. 

State  V.  Connor^  59  la.  357,  13  N.  W.  In  case  of  a  mutual  combat  waged. 
327,  44  Am.  Rep.  686;  Com.  v.  Sapp,  where  death  does  not  ensue,  in  order 
90  Ky.  580,  14  S.  W.  834,  29  A.  S.  R.  to  reduce  the  offense  from  assault  wkh 
405;  Com.  v.  Reynolds,  120  Mass.  190,  intent  to  murder  to  aggravated  or 
21  Am.  Rep.  510;  Sarah  v.  State,  28  simple  assault,  it  must  appear  that  th% 
Miss.  267,  61  Am.  Dec.  544;  State  v.  combat  was  waged  upon  equal  terms, 
Kodat,  158  Mo.  125,  59  S.  W.  73,  81  and  that  no  undue  advantage  was 
A.  S.  R.  292,  51  L.R.A.  509;  State  v.  sought  or  taken  by  the  accused.  King 
Ruck,  194  Mo.  416,  92  S.  W.  706,  6  v.  State,  4  Tex.  App.  64,  SO  Am.  Rep. 
Ann.  Cas.  976;  State  v.  Sheerin,  12  160. 

Mont.  539,  31  Pae.  543,  33  A.  S.  R.  6.  Stokes  v.  State,  92  Miss.  415,  46 
QQO;  State  v.  Morgan,  25  N.  C.  186,  38  So.  627, 21  L.R.A.(N.S.)  898  and  note. 
Am.  Dec.  714;  Bramlette  v.  State,  21  7.  Chowning  v.  State,  91  Ark.  603, 
Tex.  App.  611,  2  S.  W.  765,  57  Am.  121  S.  W.  735,  18  Ann.  Cas.  529; 
Rep.  622;  State  v.  Davidson,  30  Vt.  People  v.  Connors,  263  III.  266,  97  N. 
377,  73  Am.  Dec.  312;  State  v.  Mayo,  E.  643,  Ann.  Cas.  1913 A  196,  39 
42  Wash.  540,  85  Pac.  251,  7  Ann.  L.R.A.(N.S.)  143;  Hairston  v.  State, 
Cas.  881.  54  Miss.  689,  28  Am.  Rep.  392;  State 

But    in    construing   a   verdict,    the  v.  Williamson,  203  Mo.  591,  102  S.  W. 
court  cannot  go  beyond  the  words  used  519,  120  A.  S.  R.  678;  State  v.  Tay- 
by  the  jury,  giving  to  them  their  nat-  lor,  70  Vt.  1,  39  Atl.  447,  67  A.  S.  R. 
nral  significance.   Hence,  a  verdict  of  648,  42  L.R.A.  673. 
"striking  with  intent  to  kill"  will  not       8.  State  v.  Clayton,  100  Mo.  516, 13 
support  a  sentence  for  "striking  with  S.  W.  819,  18  A.  S.  R.  565. 
a   dangerous   weapon   with   intent   to       Note:  11  Ann.  Cas.  997. 
kill."     State  v.  Bellard,  50  La.  Ann.       9.  Chrisraan  v.  State,  54  Ark.  283. 
694,  23  So.  504,  69  A.  S.  R.  461.  15  S.  W.  889,  26  A.  S.  R.  44;  State  v. 

3.  Hall  v.  State,  9  Fla.  203,  76  Am.  Hoot,  120  la.  238,  94  N.  W.  564,  98. 
Dec.  617.  A.  S.  R.  352;  State  v.  Matheson,  142 

4.  State  V.  Clayton,  100  Mo.  616, 13  la.  414,  120  N.  W.  1036, 134  A.  S.  R. 
8.  W.  819, 18  A.  S.  R.  565.  426.  " 

6.  State  V.  Connor,  59  la.  357,  13 
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stmcted  that  before  they  can  return  a  verdict  of  guilty  they  mual 
be  convinced  from  the  evidence  that  the  accused  entertained  a  design 
to  kill.^*  Such  intent  cannot  rest  in  presumption,  the  courts  say ;  " 
nor  will  it  be  inferred  from  the  use  of  a  deadly  weapon.^*  But  it 
is  clearly  within  the  province  of  the  jury  to  consider  the  nature  of 
the  weapon  used,  and  the  manner  of  using  it,  together  with  all  the 
other  circumstances  in  the  case,  in  determining  whether  or  not  the 
assault  was  committed  with  the  intent  alleged.^'  The  mental  ele- 
ment in  this  crime  differs  in  no  respect,  it  seems,  from  that  requi- 
site to  the  crime  of  murder** — "malice,"  in  a  word.**  To  warrant 
a  conviction  the  circumstances  disclosed  by  the  evidence  must  be 
such  that,  bad  death  ensued  from  the  residt,  the  crime  of  murder 
would  have  been  complete.**  But  there  is  a  difference  of  opinion 
as  to  the  character  of  malice. essential  to  be  shown,  some  courts  declar- 
ing that  it  must  be  "aforethought"  or  "express,"  *'  whereas  others 
declare  that  it  is  not  necessary  to  show  deliberation  and  premedita- 
tion *• — the  distinguishing  characteristics  of  that  sort  of  malice.** 
While  the  general  rule  is  that  all  persons  who  combine  for  the  pur- 
pose of  committing  an  unlawful  act  will  be  held  guilty  of  a  culpable 
homicide  perpetrated  by  one  of  their  number,**  yet  according  to 
some  authorities  at  least,  the  principle  is  modified  somewhat  in  its 
application  to  the  case  in  hand.  Here  the  accused,  himself,  must 
have  entertained  the  design  to  kill.  For  example,  where  several  per- 
sons are  on  trial  for  an  assault  to  commit  murder,  all  having  been 
concerned  in  resisting  an  arrest,  but  one  only  of  them  doing  the  act 
charged  the  others  cannot  be  convicted,  if,  on  their  part,  Uiey  had 
no  intent  to  resist  the  arrest  to  the  extent  of  taking  life.* 

104.  Conditional  Intent  to  Kill— Qualified  Threats.— Whether  the 
intent  to  kill  may  be  conditional  depends  on  the  nature  of  the  con- 
dition.   A  person  is  not  to  be  held  guilty  of  an  assault  with  inteni 

10.  State  V.  Matheson,  142  la.  414,  14.  Wood  v.  State,  128  Ala.  27,  29 
120  N.  W.  1036.  134  A.  S.  R.  426;  So.  657,  86  A.  S.  B.  71;  Lacefleld  ^. 
State  V.  Kodat,  158  Mp.  125,  59  S.  W.  State,  34  Ark.  275,  36  Am.  Rep.  8; 
73,  81  A.  S.  R.  292,  51  L.R.A.  509;  State  v.  McGuire,  84  Conn.  470,  80 
Hightower  ▼.  State,  56  Tev.  Crim.  248,  Atl.  761,  38  LJl.A.(N.S.)  1045. 

119  S.  W.  691, 133  A.  S.  R.  966;  State      15.  See  supra,  par.  73  et  seq. 

V.  Taylor,  70  Vt.  1,  39  Atl.  447,  67  A.       16.  Chrisman  v.  State,  54  Ark.  283, 

S.  R.  648,  42  L.R.A.  673.  15  S.  W.  889,  26  A.  S.  R.  44;  State  v. 

11.  Note:  11  L.R.A.  815.  McGuire,  84  Conn.  470,  80  Atl.  761, 

12.  Chrisman  v.  State,  54  Ark.  283,  38  L.R.A.(N.S.)  1045. 

15  S.  W.  889,  26  A.  S.  R.  44;  Patter-       17.  State  v.  Hoot,  120  la.  238,  94 
son  V.  State,  85  Ga.  131, 11  S.  E.  620,  N.  W.  564,  98  A.  S.  R.  352. 
21.  A.  S.  R.  152.    See  supra,  par.  47       18.  Wood  v.  State,  128  Ala.  27,  29 
ec  seq.  So.  557,  86  A.  S.  R.  71. 

18.  Chrisman  v.  State,  54  Ark.  283,      19.  See  supra,  p»ir.  73,  74,  75. 
15  S.  W.  889,  26  A.  S.  R.  44;  High-      20.  See  supra,  pur.  24  et  seq. 
tower  V.  SUte,  56  Tex.  Crim.  248, 119       1.  State  v.  Taylor,  70  Vt.  1,  39  AtL 
8.  W.  691, 133  A.  S.  R.  966.  447,  67  A.  S.  R.  648,  42  LJR.A.  673. 
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to  kill,  where  the  intent  is  conditioned  on  noncompliance  with  a 
proper  demand.*  But  if  the  demand  is  improper,  the  rule  is  other- 
wise.* On  the  same  principle  an  assault  accompanied  by  a  threat 
to  do  great  bodily  harm  in  the  event  that  a  certain  demand  is  not 
complied  with  by  the  person  assailed  is  an  assault  with  intent  to 
do  great  bodily  injury.* 

105.  Physical  Violence — ^Ability  to  Injure. — According  to  some 
authorities  it  is  essential  to  an  assault  with  intent  to  kill  or  murder 
that  an  actual  attempt  be  made  to  do  physical  violence  coupled  with 
a  present  ability  to  carry  it  into  effect.  The  present  ability  must  be 
commensurate  with  the  intention  and  must  have  been  defeated  by 
some  active,  special  cause  independent  of  the  ofiFender  and  the  instru- 
ment or  means  attempted  to  be  used.*  Accordingly,  there  is  no  assault 
with  intent  to  commit  murder  where  A.  fires  a  gun  at  B.  at  the  dis- 
tance of  forty  feet,  with  intent  to  murder  him,  if  the  gun  is  in  fact 
loaded  with  powder  and  a  light  cotton  wad,  although  A.  believes 
it  to  be  loaded  with  powder  and  ball.*  Again,  a  person  who  stands 
on  the  opposite  side  of  even  a  very  narrow  street  from  another,  and 
points  an  unloaded  pistol,  or  a  pistol  not  shown  by  any  evidence 
to  have  been  loaded,  at  the  other,  and  threatens  to  use  it  upon  him, 
is  not  guilty  of  an  assault,  the  element  of  present  ability  being  lack- 
ing.' But  so  nice  a  distinction  in  respect  of  oflfenses  so  grave  is 
better  calculated  to  extend  immunity  to  the  criminal  than  to  pro- 
tect society — the  very  purpose  of  the  law.  Such  refinements  relate 
to  the  time  when  innumerable  crimes  were  punishable  by  death, 
and  courts  became  astute  to  discover  means  for  evading  unreasonable 
severity — a  tendency  that  has  survived  in  no  trifling  degree  even 
to  our  day.  To  require  a  perfect  adaptedness  in  the  act  performed, 
and  in  the  circumstances  surrounding  the  prisoner  at  the  time,  to 
accomplish  what  he  meant  to  do,  would  do  away  with  the  doctrine 
of  attempts,  as  a  practical  element  in  the  law,  almost  entirely.®    It 

2.  Hairston  v.  State,  54  Miss.  689,  with  a  large  pistol  loaded  with  gun- 

28  Am.  Rep.  392.  powder    and    hullets,    woundiog    him 

8.  People  v;  Connors,  253  111.  266,  with  at  least  one  bullet,  is  suiBcient  to 
Syi  N.  E.  643,  Ann.  Cas.  1913A  196  show  a  present  ability  to  commit  the 
and  note,  39  L.R.A.(N.S.)  143  and  crime  charged  and  to  support  a  con- 
note; State  V.  Morgan,  25  N.  C.  186,  viction.  State  v.  Sheerin,  12  Mont. 
38  Am.  Dec.  714.  539,  31  Pac.  543,  33  A.  S.  R.  600. 

4.  Note :  Ann.  Cas.  1913A  202.  6.  Allen  v.  State,  28  Ga.  395,  73  Am. 

5.  State  V.  S wails,  8  Jnd.  524,  65  Dec.  760;  State  y.  Swails,  8  Ind.  524, 
Am.  Dec.  772;  Klein  v.  State,  9  Ind.  65  Am.  Dec.  772i  As  to  an  impossible 
App.  365,  36  N.  E.  763,  53  A.  S.  R.  crime  as  the  subject  of  an  attempt,  see 
354.  Criminal  Law,  vol.  8,  p.  280. 

On  the  trial  of  an  assault  with  in^       7.  Klein  v.  State,  9  Ind.  App.  365, 
tent  to  murder,  evidence  that  the  ac-  36  N.  E.  763,  53  A.  S.  R.  354. 
euBed  threatened  to  kill  the  person  as-       8.  Mullen  v.  State,  45  Ala.  43,  6  Am. 
sattlted,  and  shot  at  him  several  times   Rep.  691;  People  v.  Lee  Kong,  95  CaL 
R.  C.  L.  Vol.  XIII.— 51.      801 
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ia  the  better  opinion  in  this  country,  that  where  the  criminal  result 
of  an  attempt  is  not  accomplished,  simply  because  of  an  obstruction 
in  the  way  of  the  thing  to  be  operated  on,  and  these  facts  are  unknown 
to  the  aggressor  at  the  time,  the  criminal  attempt  is  committed.  Thus 
an  attempt  to  pick  one^s  pocket  or  to  steal  from  his  person,  when 
he  has  nothing  in  his  pocket  or  on  his  person,  completes  the  offense 
to  the  same  degree  as  if  he  had  money  or  other  personal  property 
which  could  be  the  subject  of  larceny.^  Therefore,  if  a  man  goes 
to  the  window  of  a  room  in  which  he  believes  another  to  be  sleep- 
ing, and,  with  intent  to  kill,  fires  his  pistol  at  the  place  where  he 
believes  the  other  to  be  lying,  he  is  guilty  of  an  attempt  to  murder, 
though  he  was  mistaken  in  his  belief  that  the  other  person  was  in 
that  room.*®  Again,  where  a  policeman  bores  a  hole  in  the  roof 
of  a  building  in  order  to  ascertain  from  observation  whether  or  not 
the  occupant  is  conducting  a  gambling  or  lottery  game  therein,  and 
such  occupant,  believing  the  policeman  to  be  on  the  roof  at  the  point 
of  contemplated  observation,  fires  his  pistol  at  that  spot  with  intent 
to  kill,  he  is  guilty  of  an  assault  with  intent  to  commit  murder, 
although  the  policeman  was  not  at  the  spot  when  the  shot  was  fired, 
but  was  on  another  part  of  the  roof.** 

106.  Person  Assaulted — Intent  against  Another. — Perhaps  the  most 
pronounced  conflict  among  the  authorities  on  this  branch  of  the  law 
of  homicide  involves  the  question  whether  a  conviction  may  rest  upon 
proof  of  intent  against  any  person  generally  or  whether  it  must  be 
shown  that  the  person  assaulted  was  the  person  whose  life  the  pris- 
oner designed  to  take.  In  other  words  the  question  here  presented 
is  whether  intention  and  physical  violence  must  coincide  in  respect 
of  the  person  assaulted.**  According  to  one  group  of  decisions,  the 
very  essence  of  the  crime  is  the  specific  intent  to  take  the  life  of 
the  person  assaulted,  and  it  is  vigorously  maintained  that  a  person 
who,  while  assaulting  another  with  intent  to  kill  him,  unintentionally 
injuries  a  third  person,  is  not  guilty  of  the  offense  of  assault  with 
intent  to  kill  the  tliird  person.**    Many  courts,  however,,  deem  the 

666,  30  Pac.  800,  29  A.  S.  R.  165,  17  State,  91  Ark.  503,  121  S.  W.  735,  18 

L.R.A.  G26;  State  v.  Mitchell,  170  Mo.  Ann.  Cas.  529;   Barcus  v.   State,  49 

633,  71  S.  W.  175,  94  A.  S.  R.  763.  Miss.  17,  19  Am.  Rep.  1;  McOehee  v. 

9.  See  Criminal  Law,  vol.  8,  p.  280.  State,  62  Miss.  772,  52  Am.  Rep.  209; 

10.  State  V.  Mitchell,  170  Mo.  633,  State  v.  Mulhall,  199  Mo.  202,  97  S. 
71  S.  W.  175,  94  A.  S.  R.  7C3.  W.  583,  8  Ann.  Cas.  781  and  note,  7 

11.  People  V.  Lee  Kong,  95  Cal.  666,  L.R.A.(N.S.)  630;  State  v.  William- 
30  Pac.  8Q0, 29  A.  S.  R.  165, 17  L.R.A.  son,  203  Mo.  591,  102  S.  W.  519,  120 
626.  A.  S.  R.  678. 

12.  See  Criminal  Law,  vol.  8,  p.  Notes:  7  L.R.A.(N.S.)  630;  37 
62.  L.R.A.(N.S.)   174;  Ann.   Cas.  1912A 

13.  Simpson  v.  State,  59  Ala.  1,  31  1063. 

Am.  Hep.  J  ;  LaceAeld  v.  State,  34  Ark.  The  wounding  of  one  while  shooting- 
275,   36   Am.   Rep.    8;    Chowning   v.  at  another  with  intent  to  kill  will  not 
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rule  stated  to  be  impracticable  in  the  administration  of  the  law,  and 
its  foundation  to  be  too  subtle  to  be  adopted  with  safety.  These 
courts  assert  that  although  the  defendant  inflicted  the  injury  on 
a  third  person  unintentionally,  he  may  nevertheless  be  found  guilty 
of  an  assault  with  intent  to  kill  or  murder."  Thus  if  A  shoots  at 
B  and  hits  C  he  may  be  convicted  of  an  assault  with  intent  to  kill 
B.**  It  would  seem  that  a  mistake  in  identity  cannot  relieve  of 
responsibility  under  any  view.  Thus  if  A,  intending  to  murder  B, 
shoots  C,  supposing  C  to  be  B,  and  wounds  C,  he  is  guilty  of  an 
assault  with  intent  to  murder  C.  Notwithstanding  A's  mistake,  C 
is  the  person  whom  he  assaulted,  and  whom  he  intended  to  kill.*^ 
And  it  would  seem  that  where  a  person  shoots  a  loaded  gun  into  a 
crowd  of  persons,  with  intent  to  wound  any  of  them,  he  may  be 
convicted  of  an  assault  with  intent  to  do  great  bodily  harm  to  the 
person  wounded,  although  he  had  no  specific  intent  to  wound  that 
particular  person.*'  However,  there  is  authority  looking  the  other 
way.  Conceding  that  it  is  culpable  homicide  to  set  spring  guns  and 
thereby  cause  the  death  of  a  trespasser,*®  it  is  declared  that,  never- 
theless, if  the  trespasser  be  only  wounded  and  the  weapon  be  placed 
with  the  intention  of  injuring  trespassers  generally,  the  crime  of 
assault  with  intent  to  kill  is  not  committed.*^ 

107.  Means  Employed  to  Commit  Assault. — No  particular  instru- 
ment or  weapon  need  be  employed  in  order  to  constitute  an  assault 
with  intent  to  kill  or  murder.  Nor  need  the  indictment  point  out 
the  particular  manner  in  which  the  assault  was  made.-*  Neither  at 
common  law  nor  under  statute — when  the  act  does  not  specify  the 
instrument  necessary  to  be  used, — need  it  state  the  instrument  or 
means  employed  by  the  assailant  to  effectuate  the  murderous  intent. 
The  means  of  effecting  the  murderous  intent,  or  the  circumstances 
evincive  of  the  design  with  which  the  act  is  done,  are  matters  of 
evidence  to  the  jury  to  demonstrate  the  intent,  and  not  necessary 

sustain  a  prosecution  for  shooting  the  51  Am.  Rep.  686;  State  v.  Oilman,  69 

former  with   intent  to   kill,  under  a  Me.  103,  31  Am.  Rep.  257;  McQehee 

statute   providing   that   every    person  v.  State,  62  Miss.  772,  52  Am.  Rep. 

who  shall  shoot  at  another  with  intent  209. 

to  kill  such  other  shall  be  punished.  16.  McGehee  v.  State,  62  Miss.  772, 

State  V.  Mulhall,  199  Mo.  202,  97  S.  62  Am.  Rep.  209. 

W.  583,  8  Ann.   Cas.  781,  7  L.R.A.  Note:  37  L.R.A.(N.S.)  172. 

(N.S.)  630  and  note.  17.  People  v.  Raher,  92  Mich.  165, 

14.  Dunaway  v.  People,  110  111.  333,  52  N.  W.  625,  31  A.  S.  R.  575. 
61  Am.  Rep.  686;  State  v.  Thomas,  Note:  37  L.R.A.(N.S.)  173.. 
127  La.  576,  53  So.  868,  Ann.  Cas.  18.  See  infia,  par.  155. 

1912A  1059  and  note,  37  L.R.A.(N.S.)  19.  Simpson  v.  State,  69  Ala.  1,  31 

172  and  note;  State  v.  Oilman,  69  Me.  Am.  Rep.  1. 

163,  31  Am.  Rep.  257.  20.  State  v.  Chandler,  24  Mo.  371, 

Notes:  7  L.R.A.(N.S.)  630;  8  Ann.  69  Am.  Dec.  432;  State  v.  Temple,  104 

Cas.  789,  790.  Mo.  237,  92  S.  W.  809,  5  Ann.  Cas. 

15.  Dunaway  v.  People,  110  Dl.  333,  954. 
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to  be  incorporated  in  the  indictment.^  While  an  assault  with  intent 
to  kill  or  murder  is  usually  manifested  by  the  use  of  a  weapon,  the 
employment  of  which  is  ordinarily  calculated  to  produce  death,  still, 
such  a  weapon  is  not  requisite  to  the  commission  of  the  crime.'  An 
indictment  which  accuses  the  prisoner  of  making  an  assault  on  a 
deformed  person,  imable  to  walk  or  cry  aloud,  and  forcing  and 
throwing  him  from  a  wagon  on  to  the  frozen  ground,  and  leaving 
him  there  with  intent  by  that  means  feloniously,  wilfully,  and  with 
malice  aforethought  to  kill  and  murder  him,  is  sufficient  to  charge 
the  ofifense.*  Again,  the  offense  is  committed  by  one  who  having 
charge  of  an  infant  of  tender  years  abandons  and  exposes  it  to  the 
inclemency  of  the  weather,  thereby  intending  to  accomplish  the  death 
of  the  child.^  It  has  been  held  that  if  a  husband  sends  a  box  con- 
taining explosives  to  the  home  of  bis  wife,  but  addressed  to  him- 
self, with  the  expectation  and  intent  that  she  shall  receive  and  open 
it  and  that  her  death  shall  result  therefrom,  he  is  guilty  of  assault 
with  intent  to  murder,  regardless  of  whether  his  wife  was  authorized 
either  by  him  or  otherwise  to  receive  and  open  such  box.^  But  an 
unsuccessful  mingling  of  poison  with  food,  with  intent  to  cause  death, 
has  been  held  not  to  constitute  an  assault  with  intent  to  murder, 
or  an  assault  of  any  kind.*  •  i 

108.  Defenses  Available  to  Accused. — ^In  a  prosecution  for  assault 
with  intent  to  kill  or  murder,  the  accused  may  avail  himself  of  any 
of  the  defenses  that  customarily  are  invoked  when  the  charge  is 
murder.^  He  may  show,  if  he  can,  that  the  homicidal  act  wa.^  the 
result  of  accident  and  was  committed  by  him  without  malice;'  or 

1.  State  V.  Sheerin,  12  Mont.  539,  5.  State  v.  Hoot,  120  la.  238,  94  N. 
31  Pac.  643,  33  A.  S.  R.  COO.  W.  564,  98  A.  S.  R.  352. 

2.  Pallis  V.  State,  123  Ala.  12,  26  6.  Garnet  v.  State,  1  Tex.  App.  605, 
So.  339,  82  A.  S.  R.  106;  Monday  v.  28  Am.  Rep.  425. 

State,  32  Oa.  672,  79  Am.  Dec.  314;  7.  Gunter  v.  State,  111  Ala.  23,  20 
Nixon  v.  People,  2  Scam.  (111.)  267,  So.  632,  56  A.  S.  R.  17;  Chowning  v. 
35  Am.  Dec.  107 ;  State  v.  Hoot,  120  State,  91  Ark.  503,  121  S.  W.  735,  18 
la.  238,  94  N.  W.  564,  98  A.  S.  R.  352;  Ann.  Cas.  529  and  note;  State  v.  Mat- 
State  V.  Ruck,  194  Mo.  416,  92  S.  W.  heson,  130  la,  440, 103  N.  W.  137, 114 
706,  5  Ann.  Cas.  976.  A.  S.  R.  427,  8  Ann.  Cas.  430;  State 

An  assault  with  a  deadly  weapon  v.  Gilman,  69.  Me.  163,  31  Am.  Rep. 
with  intent  to  kill  is  sufficiently  proved  257;  People  v.  Hemard,  125  Mich.  550, 
by  evidence  that  defendant,  after  some  84  N.  W.  1092,  65  L.R.A,  559;  Caplee 
controversy,  had  made  a  threat  against  v.  State,  3  Okla.  Crim.  72,  104  Pae. 
the  prosecuting  witness  and  fired  a  493,  26  L.R.A.(N.S.)  1033;  Sullivan 
pistol  after  her,  sending  a  ball  through  v.  State,  31  Tex.  Crim.  486,  20  S.  W. 
her  clothing.  State  v.  Kodat,  158  Mo.  927,  37  A.  S.  R.  826;  Beard  v.  State, 
125,  59  S.  W.  73,  81  A.  S.  R.  292,  51  47  Tex.  Crim.  50,  81  S.  W.  33,  122  A. 
L.R.A.  509.  S.  R.  672.    See  infra,  par.  109  et  seq. 

3.  Nixon  V.  People,  2  Scam.  (HI.)  8.  State  v.  Matheson,  130  la.  440, 
267,  35  Am.  Dec.  107.  103  N.  W.  137,  114  A.  S,  B.  427,  8 

4.  Pallis  V.  State,  123  Ala.  12,  26  Ann.  Cas.  430. 
6o.  339,  82  A.  S.  R.  106. 
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he  may  set  up  self  defense,*  in  which  case  the  general  rules  govern- 
ing in  homicide  cases  apply,*^ — ^among  others,  the  rule  that  he  must 
not  have  been  the  aggressor  in  the  conflict.^^  Again,  he  cannot  excuse 
his  act  on  the  score  that  it  was  necessary  to  the  defense  of  property,** 
— ^the  rule  in  this  respect  being  the  same  as  in  case  of  homicide.*' 
A  further  and  partial  defense  available  to  the  defendant  in  a  prose- 
cution for  assault  with  intent  to  kill  or  murder  is  ungovernable  pas- 
sion aroused  by  adequate  provocation  on  the  part  of  the  person  as- 
saulted.** And  of  course  he  may  avail  himself  of  any  special  dis- 
ability that  may  be  recognized  by  law  as  rendering  persons  dispunish- 
able generally.**  Accordingly,  he  may  set  up  and  prove  in  defense 
of  the  prosecution  that  a.t  the  time  the  crime  was-  committed  he  was, 
because  of  his  intoxication,  incapable  of  forming  or  entertaining 
the  intent  or  purpose  to  kill.**  Inasmuch  as  the  offense  depends  on 
the  state  and  condition  of  the  mind  of  the  accused  at  the  time  the 
crime  is  committed,  and  with  reference  to  the  acts  done  and  com- 
mitted, drunkenness  is  proper  for  the  consideration  of  the  jury,  for 
if  the  act  must  be  committed  with  a  specific  intent  in  order  to  con- 
stitute the  crime  charged,  and  the  defendant  is  incapable  of  forming 
any  intent  whatever,  the  offense  is  not  committed.  Drunkenness  is 
no  excuse  for  any  act  done  or  committed,  and  the  defendant  may 
be  punished  for  the  consummated  offense,  whatever  it  may  be.  The 
want  of  mind  operates,  not  by  way  of  excuse  for  crime  committed, 
but  so  as  to  render  the  accused  incapable  of  committing  the  graver 
offense.*'  No  conviction  can  be  had,  it  has  been  held,  where  it  appears 
that  the  accused  was  at  the  time  of  committing  the  deed  insane  because 
of  the  recent  voluntary  use  of  cocaine,  morphine,  and  whisky,  al- 
though the  statute  provides  that  insanity  from  the  voluntary  recent 
use  of  intoxicating  liquor  shall  be  no  defense.**  But  where  a  person 
forms  the  intent  while  in  the  possession  of  his  mental  faculties,  and 

9.  Gunter  v.  State,  111  Ala.  23,  20  Am.  Rep.  257. 

So.   632,  56  A.   S.  R.  17;  Wood  v.       13.  See  infra,  par.  143. 
State,  128   Ala.  27,  29   So.   557,  86       14.  Caples  v.  State,  3  Okla.  Crim. 
A.  S.  R.  71;  Sullivan  v.  States  31  Tex.  72,    104   Pac.   493,   26   L.R.A.{N.S.) 
Crim.  486,  20  S.  W.  927,  37  A.  S.  R.  1033.    See  supra,  par.  91  et  seq. 
826;  Beard  v.  State,  47  Tex.  Crim.  50,       15.  See  supra,  par.  4  et  seq. 
81  S.  W.  33, 122  A.  S.  R.  672.  16.  Walker  v.  State,  85  Ala.  7,  4 

An  assault  upon  an  oflRcer  with  a  So.  686,  7  A.  S.  R.  17;  Chowning  v. 
deadly  weapon  by  one  upon  whom  he  State,  91  Ark.  503,  121  S.  W.  735,  18 
is  attempting  to  serve  process  is  not  Ann.  Cas.  529  and  note.  See  supra* 
excused  By  the  fact  that  the  process  is  par.  16  et  seq. 

not  fair  on  its  face.     People  v.  Ber-       17.  Booher  v.  State,  156  Ind.  435,  60 
nard,  125  Mich.  550,  84  N.  W.  1092,  N.  E.  156,  54  L.R.A.  391. 
,e^  L.RA.  559.    See  infra,  par.  109.  Note:  18  Ann.  Cas.  530. 

10.  See  infra,  par.  114  et  seq.  18,  Edwards  v.  State,  38  Tex.  Crim. 

11.  Sullivan  v.  -State,  31  Tex.  Crim.  386,  43  S.  W.  112,  39  L.R.A.  262. 
486,  20  S.  W.  927,  37  A.  S.  R.  826.  Note:  18  Ann.  Cas.  631. 

12.  State  V.  Oilman,  69  Me.  163,  31 
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entertains  it  before  and  at  the  time  he  becomes  intoxicat»3d,  his  sub- 
sequent voluntary  intoxication,  to  whatever  extent,  will  not  shield 
him  from  a  conviction  of  the  offense  charged,  including  the  intent, 
even  for  murder  if  death  ensues  from  the  assault.^^ 

V.  Complete  and  Partial  Excuses  for  Homicide 

Generally 

109.  Circumstances  Excusing  or  Mitigating  Killing. — A  person 
charged  with  the  cr^me  of  murder  may  find  excuse  or  mitigation  in 
a  variety  of  circumstances.  As  a  complete  excuse  the  defense  usually 
sets  up  insanity,*^  and  as  a  partial  excuse  it  is  ordinarily  attempted 
to  show  provocation  on  the  part  of  the  deceased.*  Homicide  may 
result  from  pure  accident,  and  when  this  is  the  case  the  slayer  is 
completely  excused.®  But  the  fact  that  a  person  supposed  he  was 
shooting  at  one  man  when  he  killed  another  does  not  reduce  the 
offense  from  murder  to  manslaughter.'  Other  circumstances  that 
at  times  have  been  urged  in  defense  of  murder  are  duress  of  the 
slayer,*  consent  of  the  person  slain,*  and  contributory  negligence  of 
the  slain.*  While  much  may  be  said  in  favor  of  these  matters,  as 
defenses,  they  have  found  no  support  in  judicial  precedent. 

110.  Discharge  of  Official  Duty. — The  execution  of  a  death  sen- 
tence pursuant  to  official  duty  and  in  obedience  of  law  can  constitute 
no  offense;  being  in  the  advancement  of  justice,  it  is  deemed  justifi- 
able.' If,  however,  judgment  of  death  be  given  by  a  judge  not 
authorized  by  lawful  commission,  and  execution  is  done  accordingly, 
the  judge  is  guilty  of  murder.  And  such  judgment,  when  legal,  must 
be  executed  by  the  proper  officer  or  his  duly  appointed  deputy,  and, 
if  another  person  doth  it  of  his  own  head,  it  is  murder,  even  though 
it  be  the  judge  himself.  So  too,  the  execution  must  pursue  the 
sentence  of  the  court,  the  substitution,  by  the  officer  charged  \rith 
the  duty  of  execution,  of  one  method  of  killing  for  another  being 
murder.®  At  the  present  day  these  matters  are  controlled  largely 
by  statutory  enactments,  which,  like  all  penal  provisions,  must  bo 
strictly  construed  and  accurately  followed.* 

111.  Self  Preservation  in  Common  Danger. — ^^\^hether  the  preserva- 
tion of  one's  own  life  will  excuse  the  taking  of  the  life  of  an  inno- 

19.  Note:  18  Ann.  Cas.  530.  6.  See  supra,  par.  54. 

20.  See  supra,  par.  9  et  seq.  7.  Note:  2  L.R.A.(N.S.)  76. 

1.  See  supra,  par.  90  et  seq.  Homicide  in  effecting  arrest  or  re- 

2.  See  infra,  par.  166:  sisting  escape  of  prisoner,  see  infra, 

3.  Note:   63  L.R.A.  661.     And  sec    par.  176. 

supra,  par.  50,  71.  8.  Note :  67  L.R.A.  293.    See  supra, 

4.  See  supra,  par.  8.  par.  2. 

5.  See  supra,  par.  36.  9.  Note:  67  L.R.A.  293. 
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cent  person  is  a  question  upon  which  there  has  Ibeen  much  speculation 
and  little  judicial  decision.  Fear,  duress  or  compulsion  due  to  the 
act  of  another  seems  to  be  considered  no  excuse  for  ttiking  the  life 
of  a  third  person;  *•  but  where  several  are  in  danger  from  a  coniiTion 
peril  and  one  seeks  to  save  himself  at  the  expense  of  another,  a  some- 
what different  situation  is  presented.  That  the  stronger  should  be 
permitted  to  preserve  his  life  under  such  circumstances,  even  though 
the  life  of  another  be  sacrificed,  seems  to  be  in  accord  with  the  law 
of  nature  which  ever  decrees  that  the  fittest  shall  survive,  and  Ls 
apparently  the  generally  accepted  view  of  the  commentators.  Thus, 
for  instance,  if  two  be  shipwrecked  together,  and  one  of  them  gets 
upon  a  plank  to  save  himself,  and  the  other  also,  having  no  other 
means  to  save  his  life,  gets  upon  the  same  plank,  and,  Ending  it  not 
able  to  support  them  both,  thrusts  the  other  from  it,  whereby  he  is 
drowned,  it  seems  that  he  who  thus  preserved  his  own  life  at  the 
expense  of  that  other  may  justify  the  fact  by  the  inevitable  neces- 
.sity  of  the  case.^* 

112.  Prevention  of  Crime. — ^Among  the  recognized  excuses  for  the 
taking  of  human  life  is  the  prevention  of  crime.  Such  homicide 
as  is  committed  for  the  prevention  of  any  forcible  and  atrocious  crime 
has  been  considered  as  justifiable  from  the  earliest  days  of  the  com- 
mon law.i*  The  right  to  kill,  however,  even  to  prevent  such  crimes, 
is  limited  to  absolute  or  apparent  necessity,**  and  all  other  means  of 
preventing  the  crime  must  first  be  exhausted.**  The  danger  must 
not  be  problematical  or  remote,  but  evident  and  immediate.**  It 
need  not,  however,  be  real;  if  there  is  reasonable  ground  to  believe 
the  danger  exists,  this  is  sufficient.**  If  the  necessity  ceases,  and 
the  supposed  criminal  flies,  and  thereby  abandons  his  supposed  design, 
a  killing  in  pursuit,  however  well  grounded  the  belief  may  be  that 
he  intended  to  commit  a  crime,  will  not  extenuate  the  offense  of  the 
pursuer.*'  The  crimes  in  prevention  of  which  life  may  be  taken 
are  such  and  only  such  as  are  committed  by  forcible  means,  violence 

10.  Arp  V.  State,  97  Ala.  5,  12  So.  Cas.  1081,  17  L.R.A.(N.S.)  795. 
301,  38  A.  S.  R.  137,  19  L.R.A.  357.       Note:  67  L.R.A.  529. 

See  supra,  par.  8.  14.  MitoJiell  v.  State,  22  Ga.  211,  68 

11.  Arp  V.  State,  97  Ala.  5,  12  So.   Am.  Dec.  493. 

301,  38  A.  S.  R.  137, 19  L.R.A.  357.  15.  Com.  v.  Paese,  220  Pa.  St.  371, 

12.  State  V.  Moore,  31  Conn.  479,   69  Atl.  891,  123  A.  S.  R.  699,  13  Ann. 
83  Am.  Dec.  159.  Cas.     1081,     17    L.R.A.(N.S.)     795; 

Note :  67  L.R.A.  529.  Weaver  v.  State,  19  Tex.  App.  547,  53 

13.  Patten  v.  People,  18  Mich.  314,   Am.  Rep.  389. 

100  Am.  Dec.  173 ;  People  v.  Cook,  39       Note :  67  L.R.A.  531. 
Mich.  236,  33  Am.  Rep.  380;  State  v.       16.  Note:  67  L.R.A.  531. 
Rutherford,  8  N.  C.  457,  9  Am.  Dec.       17.  State  v.  Rutherford,  8  N.  C.  457, 
658;  Cum.  v.  Paese,  220  Pa.  St.  371,   9  Am.  Dec.  658.    S:p  infra,  par.  119. 
^9  Atl.  891,  123  A.  S.  R.  699,  13  Ann. 
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and  surprise.**  While  most  felonies  are  within  this  class  of  crimes,** 
the  right  to  take  life  to  prevent  felony  does  not  authorize  the  killing 
of  persons  attempting  secret  felonies  not  accompanied  by  force.'® 
The  killing  is  excusable  when  done  to  prevent  murder,  robbery,  bur- 
glary, rape  or  arson,*  nor  does  the  right  to  kill  in  defending  against 
a  robbery  end  as  soon  as  there  is  such  change  of  possession  of  the 
property  taken  as  will  render  the  crime  technically  complete;  but 
remains  with  the  owner  as  long  as  his  property  is  in  his  immediate 
presence,  and  the  killing  of  the  robber  will  prevent  it  from  being 
carried  away.*  It  is  as  much  every  man's  duty  to  interfere  to  pre- 
vent a  breach  of  the  peace  as  it  is  to  prevent  a  felony,  for  a  breach 
of  the  peace,  whether  in  itself  felonious  or  not,  is  liable  to  lead  to 
felony ;  and  the  general  common  law  rule  seems  to  be  that  felonious 
rioters,  resisting  the  lawful  authorities,  may  be  slain  with  impunity 
when  necessary  for  the  purpose  of  maintaining  or  restoring  the  public 
peace.  Private  persons  may  forcibly  interfere  to  suppress  a  riot  or 
resist  rioters,  although  a  riot  is  not  necessarily  a  felony  in  itself: 
and,  where  they  cannot  otherwise  suppress  them  or  defend  them- 
selves, they  are  justified  in  killing  them,  as  it  is  their  right  and  duty 
to  aid  in  preserving  the  peace.*  But  a  person  has  no  right  to  take 
life  in  attempting  to  compel  a  riotous  assemblage  about  his  dwelling- 
house  in  the  nighttime  to  leave,  where  no  violence  has  been  done 
or  attempted  against  either  the  house  or  the  inmates.*  Larceny  is  a 
secret  crime  not  attended  with  force,  and,  especially  when  the  goods 
taken  are  of  small  value,  furnishes  no  warrant  to  one  person  for 
killing  another  to  prevent  its  consummation.*  The  same  is  true  of 
^mple  theft  and  of  an  attempt  to  pick  a  pocket.*  Indeed  the  rule 
is  general,  that  the  prevention  of  a  mere  misdemeanor  furnishes 
no  excuse  for  a  homicide.^     Accordingly,  it  is  no  excuse  that  the 

18.  State  V.  Moore,  31  Conn.  479,  A.  S.  R.  242;  State  v.  Thompson,  9 
83  Am.  Dec.  159;  People  v.  Cook,  39  la.  188,  74  Am.  Dec.  342;  State  v. 
Mich.  236,  33  Am.  Rep.  380;  Weaver  Marfaudille,  48  Wasn.  117,  92  Pac 
v.  State,  19  Tex.  App.  547,  53  Am.  939, 15  Ann.  Cas.  584, 14L.R.A.(N.S.) 
Rep.    389;    State   v.   MarfaudiUe,   48  346. 

Wash.  117,  92  Pac.  939,  16  Ann.  Cas.  Note :  67  L.R.A.  529,.  634. 

584,  14  L.R.A. (N.S.)   346.  2.  Crawford  v.  State,  90  Gn.  701, 

19.  Scheuermann    v.    Seharfenberg,  17  S.  E.  628,  35  A.  S.  R.  242. 
163  Ala.  337,  50  So.  335,  136  A.  S.  R.  8.  Note:  67  L.R.A.  535. 

74, 19  Ann.  Cas.  937,  24  L.RA.(N.S.)  4.  Patten  v.  People,  18  Mich.  314, 
369.  100  Am.  Dec.  173. 

20.  Carmonche  v.  Bonis,  6  La.  Ann.       5.  Note:  67  L.R.A.  537. 

95,  64  Am.  Dec.  558;  Weaver  v.  State,  6.  State  v.   Marfaudille,  48  Wash. 

19  Tex.  App.  547,  53  Am.  Rep.  389.  117,  92  Pac.  939, 15  Ann.  Cas.  584, 14 

Note:  67  L.R.A.  536.  L.R.A.(N.S.)  346. 

1.  Carroll  v.  State,  23  Ala.  28,  58  7.  Carmouche  v.  Bonis,  6  La.  Ann. 

Am.  Dec.  282;  Mitchell  v.  State,  22  95,  54  Am.  Dec.  658. 

Ga.  211,  68  Am.  Dec.  493;  Crawford  Note:  67  L.R.A.  6381 
V.  State,  90  Ga.  701,  17  S.  E.  628,  35 
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deceased  intended  or  attempted  a  trespass  to  the  person  ^  or  to  the 
property  of  the  slayer.* 

113.  Illicit  Sexual  Intercourse. — The  protection  of  the  chastity  of 
a  wife  or  daughter  furnishes,  under  some  circumstances,  a  complete 
excuse  for  the  taking  of  human  life.^^  Blackstone  says  the  English 
law  justifies  a  woman  killing  one  who  attempts  to  ravish  her,  and  so 
too  the  husband  or  father  may  justify  killing  a  man  who  attempts 
a  rape  upon  his  wife  or  daughter.**  But  our  law,  except  where  the 
rule  has  been  established  by  statute,*'  does  not  recognize  adultery 
or  seduction  as  a  complete  excuse  for  homicide.**  It  seems  that  at 
common  law  if  a  man  take  another  in  the  act  of  adultery  with  his 
wife  and  kills  him  directly,  upon  the  spot,  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape,  but 
it  is  manslaughter.  It  is,  however,  the  lowest  degree  of  it,  and  there- 
fore in  such  a  case  the  court  directed  the  burning  in  the  hand  to  be 
gently  inflicted,  because  there  could  not  be  a  greater  provocation.** 
It  is  the  modem  rule  that  if  a  man  finds  his  wife  in  the  act  of  adul- 
tery, and  provoked  by  the  wrong  done  him,  and  moved  by  the  pas- 
sion naturally  engendered,  he  immediately  kill  her,  or  her  paramour, 
he  is  not  guilty  of  murder,  but  of  manslaughter  only.**  If,  on  the 
other  hand  he  does  not  commit  the  homicidal  act  until  after  there 
has  been  time  for  his  passion  to  cool  and  for  reason  to  assert  itself, 
or,  if  he  strikes  and  kills  immediately,  not  moved  thereto  by  heat 
of  passion,  but  by  prior  malice,  hatred,  or  desire  to  avenge  the  wrong 
done  him,  or  by  any  other  motive,  or  upon  any  design  whatever 
except  such  as  is  presently  engendered  by  the  paroxysm  of  rage  into 
which  he  is  thrown  by  the  extreme  provocation,  he  is  guilty  oi 
murder.** 

8.  Noles  ▼.  State,  26  Ala.  31,  62  Am.  taken  plaee  for  a  long^  series  of  years 
Dec.  711 ;  McDaniel  v.  State,  8  Smedes  with  the  full  knowledge  of  a  soq,  who 
k  M,  (Miss.)  401,  47  Am.  Dee.  93.  slays   his   mother's   paramour   in   re- 
Note:  74  A.  S.  R.  726.  venge,  the  adultery  is  no  justification. 
See  infra,  par.  169  et  seq.  State  v.  Herrell,  97  Mo.  105, 10  S.  W. 

9.  Note :  67  L.R.A.  638.    See  infra,  387,  10  A.  S.  R.  289. 

par.  143.  14.  Price   v.   State,   18   Tex.   App. 

10.  State  V.  Young,  52  Ore.  227,  96  474,  51  Am.  Rep.  322. 

Pac.  1067,  132  A.  S.  R.  689, 18  L.R.A.  15.  Note :  132  A.  S.  R.  695.     See 

(N.S.)  688.  supra,  par.  98. 

11.  People  ▼.  Cook,  39  Mich.  236,  33  16.  McNeill  v.  State,  102  Ala.  121, 
Am.  Rep.  380.  15  So.  352,  48  A.  S.  R.  17;  Jackson 

12.  Price  v.  State,  18  Tex.  App.  474,  v.  State,  91  Ga.  271,  18  S.  E.  298,  44 
61  Am.  Rep.  322.  A.  S.  R.  22 ;  Rogers  v.  State,  128  Ga. 

18.  Stete  V.  Yanz,  74  Conn.  177,  50  67,  57  S.  E.  277,  119  A.  S.  R.  364,  10 
Atl.  37,  92  A.  S.  R.  205  and  note,  54  L.R.A.(N.S.)  999:  State  v.  Young,  52 
L.R.A.  780; -People  v.  Cook,  39  Mich.  Ore.  227,  9G  Fac.  1067,  132  A.  8.  R. 
236,  33  Am.  Rep.  380.  689,  18  L.R.A.(N.S.)  688. 

Where    adulterous    intercourse   has 
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Self-defense  in  General 

114.  Existence  and  Foundation  of  Self  defense. — ^Where  it  appears 
that,  by  reason  of  the  wrong,  of  another,  a  person  has  been  put  under 
the  necessity  of  taking  life  in  order  to  protect  or  defend  himself, 
the  law  holds  him  to  be  wholly  dispunishable  for  his  homicidal  act.*' 
The  right  of  self-defense  is  founded  in  the  law  of  nature,  and  is 
not,  nor  can  be,  superseded  by  the  law  of  society.  Before  societies 
were  formed,  the  right  of  self-defense  resided  in  individuals,  and 
since,  in  cases  of  necessity,  individuals  incorporated  into  society  can- 
not resort  for  protection  to  the  law  of  society,  that  law,  with  great 
propriety  and  strict  justice,  considers  them  as  still,  in  that  instance, 
under  the  protection  of  the  law  of  nature.  The  right  of  punishing 
crimes,  and  the  infraction  of  individual  rights,  may  well  be  pre- 
sumed to  be  surrendered  by  every  man  to  the  whole  community, 
when  he  enters  into  civil  society.  The  well  being  of  society  requires 
it  Not  so,  however,  as  to  the  right  of  defense.  Its  possession  and 
exercise  are  still  necessary  to  individual  security,  and  not  incompat- 
ible with  the  public  good.  It  is  true,  society  may  curtail  this  right, 
and  no  doubt  does  restrain  its  exercise  in  many  important  particulars. 
But  it  is  emphatically  a  right  brought  by  the  individual  with  him 
into  society,  and  not  derived  from  it.  lie  consequently  retains  the 
plenary  right,  except  so  far  as  it  has  been  restrained  by  the  laws 
of  society.  The  extent  of  the  right  of  defense  fs  necessarily  unde- 
fined by  the  law  of  nature.  Its  only  limit  is  necessity.*^  So  deeply 
rooted,  indeed,  is  the  principle  in  question  that  no  statutory  enact- 
ment will  be  deemed  to  curtail  its  application  in  any  considerable 
degree.  On  the  contrary,  statutes  will  be  so  construed  as  not  to  cut 
ofif  the  right  of  self-defense. *• 

17.  Sprinjrfield  v.  State,  9G  Ala.  81,  Com.  v.  Breyessee,  ICO  Pp..  St.  451,  28 

11  So.  250,  38  A.  S.  R.  85;  People  v..  Atl.  824,  40  A.  S.   R.  "29;  State  ^. 

Hecker,  109  Cal.  451,  42  Pac.  307,  30  Bowers,  G5  S.  C.  207,  43  S.  E.  CSG,  95 

L.R.A.-  403;  Lovett  v.  State,  30  Fla.  A.   S.   R.  795;   Grainger  v.  State,  5 

142,  11  So.  550,  17  L.R.A.  705;  State  Ycrg.  (Tenn.)  459,  2C  Am.  Dec.  278; 

V.  Thompson,  9  la.  188,  74  Am.  Dec.  Tillery  v.  State,  24  Tex.  App.  251,  5 

342;  State  v.  Benhara,  23  la.  154,  92  S.  W.  842,  5  A.  S.  R.  882;  High  v. 

Am.  Dec.  416;   State  v.  Chandler,  5  State,  26  Tex.  App.  545, 10  S.  W.  238,. 

La.  Ann.  489,  52  Am.  Dec.  599;  State  8  A.  S.  R.  488. 

V.  Bolden,  107  La.  116,  31  So.  3P3,  90  Notes:  74  A.  S.  R.  717;  109  A.  S. 

A.  S.  R.  2S0;  Maury  v.  State,  68  Miss.  R.  805;  6  L.R.A.  4.i4;  3  L.R.A.(N.S.) 

605,  9  So.  445,  24  A.  S.  R.  291 ;  State  1157. 

V.  Partlow,  90  Mo.  608,  4  S.  W.  14,  A  pei-son  who  kills  another  in  self- 

59  Am.  Rep.  31;   State  v.  Matthews,  defense  is  not  guilty  of  murder,  though 

148  Mo.  185,  49  S.  W.  1085,  71  A.  S.  he  bore  express  malice  toward  the^de- 

R.  594;  State  v.  Feeley,  194  Mo.  300,  ceased.     State  v.  Matthews,  148  Mo. 

92  S.  W.  663,  112  A.  S.  R.  511,  3  185,  49  S.  W.  1085,  71  A.  S.  R.  594.  . 

L.R.A. (N.S.)   351;  Shorter  v.  People,  18.  Gray  v.  Combs,  7  J.  J.  Marsh.. 

2  N.  Y.  193,  51  Am.  Dec.  286;  State  v.  (Ky.)  478,  23  Am.  Dec.  431. 

Ingold,.  49  N.  C.  216,  67  Am.  Dec.  283;  19.  State  v.  Bolden,  107  La.  116,  31 
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115.  Persons  Entitled  to  Plead  Self-defense. — The  plea  of  self- 
defense  is  available  to  every  person  who  at  the  time  of  the  homicide 
was  acting  within  his  rights  or  in  pursuit  of  his  lawful  business^ 
Nor  is  the  right  limited  in  strictness  to  persons  who  can  show  that 
they  were  so  acting.**  Even  a  trespasser  may  take  life  when  con- 
fronted with  imminent  danger  of  death  or  great  bodily  harm.*  Nor 
does  a  person  lose  the  right  of  using  a  weapon  in  self-defense  merely 
by  reason  of  the  fact  that  he  possesses  it  in  violation  of  law.*  But 
the  plea  of  self-defense  is  not  available  to  one  who  has  put  himself 
in  open  defiance  of  the  process  of  the  state.'  Thus  where  a  person 
kills  an  officer  who  seeks  to  arrest  him  the  law  of  self-defense  does 
not,  generally  speaking,  furnish  him  protection  for  his  act.* 

116.  Accidental  Killing  of  Third  Person. — Where  the  proof  shows 
a  state  of  affairs  which  would  excuse  the  killing  of  an  assailant  under 
the  law  of  self-defense,  the  emergency  will  be  held  to  excuse  the 
person  assailed  from  culpability,  if  in  attempting  to  defend  himself 
he  unintentionally  kill  or  injure  a  third  person.*  The  decisions 
seem  to  establish  the  rule  that  the  plea  of  self-defense  is  available 
to  a  person  charged  with  killing  a  peacemaker,  in  an  action  seeking 
to  fix  on  him  criminal  responsibility  for  the  death,  and  such  rule 
will  prevail  where  the  facts  show  that  if  the  shot  had  hit  the  third 
person  for  whom  it  was  intended,  instead  of  the  peacemaker  for 
whom  it  was  not  intended,  the  act  would  have  been  justifiable  or 
excusable  homicide.  It  is  otherwise,  however,  where  the  facts  show 
that  if  the  shot  had  hit  the  person  for  whom  it  was  intended,  instead 
of  the  peacemaker,  the  act  would  not  have  been  justifiable  or  excus- 
able homicide,  but  murder  or  manslaughter.® 

117.  Burden  of  Proof  as  to  Self-defense. — Some  courts  assert  that 
where  self-defense  is  pleaded  in  a  prosecution  for  homicide  the  burden 
of  proof  is  on  the  state  to  show  that  the  defendant  in  taking  life 
did  not  act  in  self-defense;'  whereas  in  other  jurisdictions  it  is 
declared — sometimes  by  express  statutory  provision — that  under  the 

So.  393,  90  A.  S.  R.  280.     And  see  State,  4  Tex.  App.  310,  30  Am.  Rep. 

Constitutional  Law,  vol.  6,  p.  247.  165. 

20.  Hans  v.  State,  72  Neb.  288,  100  Note:  63  L.R.A.  667. 

N.  W.  410,  9  Ann.  Cas.  1130  and  note.  6.  Note:  Ann.  Cas.  1913C  265.    See 

1.  Hans  V.  State,  72  Neb.  288,  100  supra*  par.  50,  71. 

N.  W.  410,  9  Ann.  Cas.  1130.    See  in-  7.  Brown  v.  State,  83  Ala.  33,  3  So., 

fra,  par.  124,  137.  857,  3  A.  S.  R.  685;  Gibson  v.  State, 

2.  State  V.  Doris,  51  Ore.  136,  94  89  Ala.  121,  8  So.  98,  18  A.  S.  R.  96; 
Pae.  44,  16  L.R.A.(N.S.)  660.  State  v.  Ardoin,  128  La.  14,  54  So. 

3.  State  V.  Garrett,  60  N.  C.  144,  84  407,  Ann.   Cas.  1912C  46  and  note; 
Am.  Dec.  359.  Com.  v.  York,  9  Mete.  (Mass.)  93,  43 

4.  State  V.  Durham,  141  N.  C.  741,  Am.  Dec.  373;  State  v.  Hickata,  95  Mo. 
53  S.  E.  720,  5  L.R.A.(N.S.)    1016.  322,  8  S.  W.  252,  6  A.  S.  R.  54. 

See  infra,  par.  170.  Notes:    19    L.R.A.(N.S.)    492;    31 

5.  PiMder  v.  State,  27  Fla.  370,  8   L.R.A.(N.S.)  1168. 
So,  837,  26  A.  S.  R.  75;  Plummer  v. 
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plea  of  self-defense  the  burden  of  proof  is  on  the  defendant.'  This 
conflict  of  authority  is  however  verbal  rather  than  actual.®  If  there 
be  a  reasonable  doubt  that  any  offense  has  been  committed  by  the 
prisoner,  it  operates  to  acquit,**^  yet  if  the  evidence  shows  an  inten- 
tional killing  a  culpable  homicide  of  some  grade  is  established,^^ 
and  if  the  defendant's  evidence  leaves  his  extenuation  in  doubt,  he 
cannot  be  acquitted  of  all  crime,  but  must  be  convicted  of  homicide 
in  some  of  its  grades — of  manslaughter  at  least.*"  However,  he  is 
not  bound  to  show  beyond  all  doubt  that  he  was  compelled  to  take 
human  life;  he  is  humanely  permitted  to  satisfy  the  jury  by  a  fair 
preponderance  of  the  testimony  that  he  killed  under  ^rcuitistances 
constituting  an  excuse  for  the  killing.*' 

118.  Instructions  to  Jury. — ^When  the  court  undertakes  to  instruct 
the  jury  as  to  the  several  degrees  of  homicide  and  the  facts  that 
constitute  each  as  defined  by  statute,  it  should  also  give  to  them 
the  circumstances  that  constitute  the  exceptions  mentioned  in  the 
statute  wherein  the  killing  is  declared  to  be  justifiable  or  excusable.** 
The  law  of  self-defense,  when  invoked  by  the  proof,  should  be  given 
to  the  jury  plainly,  directly,  connectedly  and  affirmatively,  and  in 
such  a  manner  as  to  show  its  applicability  to  the  facts  of  the  case.** 
When  the  claim  of  self-defense  is  partly  based  on  threats  made  by 
the  deceased  against  the  defendant,  the  charge  relating  to  the  whole 
matter  should  be  given  in  a  connected  manner;  to  disconnect  one 

8.  State  V.  McDaniel,  68  S.  C.  304,  State  v.  Stockman,  82  S.  C.  388,  64 
47  S.  E.  384,  102  A.  S.  R.  661.  S.  E.  595,  129  A.  S.  R.  888. 

Note:  Ann.  Cas.  1912C  47.  Note:  19  L.R.A.(N.S.)  485. 

9.  Qibson  v.  State,  89  Ala.  121,  8  14.  Pinder  y.  State,  27  Fla.  370,  8 
6o.  98,  18  A.  S.  R.  96 ;  Springfield  v.   So.  837,  26  A.  S.  R.  75. 

Stete,  96  AJa.  81, 11  So.  250,  38  A.  S.  15.  Askew  v.  State,  94  Ala.  4,  10 
R.  85;  State  v.Crean,  43  Mont.  47,114  So.  657,  33  A.  S.  R.  83;  Springfield 
Pac.  603,  Ann.  Cas.  1912C  424;  Com.  v.  State,  96  Ala.  81,  11  So.  250,  38  A. 
V.  Palmer,  222  Pa.  St.  299,  71  Atl.  S.  R.  85;  Campbell  v.  State,  133  Ala. 
100, 125  A.  S.  R.  809, 19  L.R.A.(N.S.)  81,  31  So.  802,  91  A.  S.  R.  17;  Pinder 
483.  Compare  Ooodall  v.  State,  1  Ore.  v.  State,  27  Fla.  370,  8  So.  837,  26  A. 
333,  80  Am.  Dec.  396.  S.  R.  75 ;  Garner  v.  State,  28  Fla,  113, 

Notes:  19  L.R.A.(N.S.)  484;  31  9  So.  835,  29  A.  S.  R.  232;  Powell  v. 
L.R.A.(N.S.)  U66;  Ann.  Cas.  1912C  State,  101  Ga.  9,  29  S.  E.  309,  65  A. 
48.  S.  R.  279;  State  v.  Hatch,  57  Kan. 

.  And  see  Criminal  Law,  vol.  8,  p.  420,  46  Pac  708,  57  A.  S.  R.  337; 
171;  Evidence,  vol.  10,  p.  897.  State  v.  Hickam,  95  Mo.  322,  8  So. 

10.  See  infra,  par.  212.  252,  6  A.  S.  R.  54;  State  v.  Davis,  50 

11.  See  supra,  par.  46  et  seq.  S.  C.  405,  27  S.  E.  905,  62  A.  S.  R. 

12.  Com.  V.  Palmer,  222  Pa.  St.  299,  837 ;  State  v.  Stockman,  82  S.  C.  388, 
71  Atl.  100, 125  A.  S.  R.  809, 19  L.R.A.  64  S.  E.  595, 129  A.  S.  R.  888;  Tillery 
(N.S.)  483.  V.  State,  24  Tex.  App.  251,  5  S.  W. 

13.  Com.  V.  Palmer,  222  Pa.  St.  299,  842,  5  A.  S.  R.  882 ;  Carter  v.  State, 
71  Atl.  100, 125  A.  S.  R.  809, 19  L.R.A.  30  Tex.  App.  551,  17  S.  W.  1102,  28 
(N.S.)  483;  State  v.  McDaniel,  68  S.   A.  S.  R.  944. 

C.  304,  47  S.  E.  384, 102  A.  S.  R.  661; 
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portion  from  the  other  is  error.**  It  is  not  error,  however,  to  refuse 
instructions  which  omit^ne  of  the  Constituent  elements  of  self-de- 
fense,*' or  which  assume  that  the  acci^ed  has  made  out  a  case  of 
self-defense.**  And  if  there  is  no  evidence  whatever  pointing  to  self- 
defense,  instructions  on  the  subject  are  properly  refused.**  Whether 
it  is  the  duty  of  the  court  in  a  prosecution  for  homicide  to  instruct 
the  jury  on  the  question  of  self-defense  when  the  defendant  denies 
the  killing,  seems  to  depend  entirely  upon  the  nature  of  the  evidence 
introduced  at  the  trial.  If  the  defendant  denies  the  killing  and 
there  is  no  evidence  adduced  by  either  party  which  tends  io  show 
that  the  killing  might  have  been  in  self-defense,  although  other  evi- 
dence shows  quite  conclusively  that  the  defendant  committed  the 
crime,  it  is  not  the  duty  of  the  court  to  instruct  as  to  self-defense; 
but  if  the  evidence  tends  to  raise  the  issue  of  self-defense  although 
the  defendant  denies  the  killing,  it  seems  that  an  instruction  based 
on  the  theory  of  self-defense  is  proper  and  should  be  given.**  His 
denial  of  the  act  does  not  necessarily  warrant  the  trial  court  in  refus- 
ing to  give  an  instruction  based  on  the  theory  of  self-defense.* 

Necessity  to  Take  Life  in  Self-defense 

119.  Existence  of  Necessity  Generally. — ^The  law  of  self-defense  is 
founded  in  necessity;  and,  when  it  is  made  to  appear  from  the 
facts  of  any  particular  case  that  no  necessity  for  the  killing  existed,, 
the  defense  completely  fails.*  To  succeed,  the  defendant  must  show 
that  he  was  in  imminent  danger  of  death  or  great  bodily  harm,f 

16.  Tillery  v.  State,  24  Tex.  App.  State,  26  Ala.  31,  62  Am.  Dee.  '711; 
251,  5  S.  W.  842,  5  A.  S.  R.  882.  Dupree  v.  State,  33  Ala.  380,  73  Am. 

17.  Campbell  v.  State,  133  Ala.  81,  Dec.  422;  Brown  v.  State,  83  Ak.  33^ 
31  So.  802,  91  A.  S.  R.  17.  3  So.  857,  3  A.  S.  R.  685;  Askew  v. 

18.  State  v.  Fontenot,  50  La.  Ann.  State,  94  Ala.  4,  10  So.  657,  33  A.  Sv 
537,  23  So.  634,  69  A.  S.  R.  455.  R.  83;  Springfield  v.  State,  96  Ala.  81^, 

19.  Zunago  v.  State,  63  Tex.  Crim.  11  So.  250,  38  A.  S.  R.  85;  Karr  v: 
58,  138  S.  W.  713,  Ann.  Cas.  1913D  State,  100  Ala.  4, 14  So.  851,  46  A.  S: 
665.  R.  17;  Elder  v.  State,  69  Ark.  648,  6& 

20.  Note :  19  Ann.  Cas.  120.  S.  W.  938,  86  A.  S.  R.  220 ;  People  ▼. 

1.  State  T.  Jackett,  81  Kan.  If8, 105  Batchelder,  27  Cal.  69,  85  Am.  Beci 
Pae.  689,  19  Ann.  Cas.  118.  231;  Demato  ▼.  People,  49  Colo,  147,. 

2.  Erwin  v.  State,  29  Ohio  St.  186^  111  Pac.  703,  Ann.  Cas.  1912A  783,  35 
23  Am.  Rep.  733;  State  v.  Miller,  73  L.R.A.(N.S.)  621;  Harria  v.  United 
S.  C.  277,  53  S.  E.  426,  114  A.  S.  R.  States,  8  App.  Cas.  (D.  C.)  20,  3S 
82;  Weaver  v.  State,  19  Tex.  App.  L.R.A.  465;  Garner  v.  State,  28  Fla. 
647,  53  Am.  Rep.  389;  Meuly  v.  State,  113,  9  So.  835,  29  A.  S.  R.  232;  Jack-. 
26  Tex.  App.  274,  9  S.  W.  563,  8  A.  son  v.  State,  91  Oa.  271,  18  S.  E.  298, 
S.  R.  477.                                              '  44  A.  S.  "R.  22;  People  v.  Warren,  259* 

Note:  2  L.R.A.(N.S.)  60.  III.   213,  102  N.   E.  201,  Ann.  Cas^ 

8.  Carroll  v.  State,  23  Ala.  28,  58  1914C  219;  State  v.  Thompson,  9  la. 

Am.  Dec.  282;  Harrison  ▼.  State,  24  188,  74  Am.  Dec.  342;  State  v.  Dyer, 

Ala.  67,  60  Am.  Dec.  450;  Noles  v.  147  la.  217, 124  N.  W.  629,  29  L.R.A. 
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imd  tbat  no  avenue  of  escape  was  open  to  him.^  In  some  instances 
the  rule  has  been  carried  into  the  statutes.*  If  there  was  no  actual 
or  apparent  necessity  for  the  killing,  the  slayer  will  be  adjudged 
guilty  of  one  of  the  grades  of  culpable  homicide,*  And,  of  course, 
the  necessity  must  have  been  the  motive  for  the  homicidal  act:  other- 
wise  the  killing  will  be  murder  or  manslaughter,  according  as  it  was 
or  was  not  prompted  by  malice.'  Whether  in  any  particular  case 
the  slayer  was  influenced  by  necessity  or  by  other  motives,  is  pecul- 
iarly within  the  province  of  the  jury.®  The  homicidal  act  need  not 
have  been  essential  to  the  preservation  of  the  slayer's  life;  it  is  suffi- 
cient if  the  danger  threatened  great  bodily  harm.*  But  a  person 
whose  liberty  merely  is  threatened  has,  as  a  rule,  no  perfect  right 
on  that  account  to  take  life.*^  When  it  is  said,  as  it  sometimes  is, 
that  a  man  rightfully  may  use  as  much  force  as  may  be  necessary 
to  protect  his  person  and  property,  it  must  be  borne  in  mind  that 
the  rule  is  subject  to  many  important  modifications  and  limitations. 
It  is  not  every  right  of  person,  and  still  less  of  property,  that  can 
lawfully  be  asserted,  or  every  wrong,  that  may  rightfully  be  redressed 
by  extreme  remedies.  There  is  a  recklessness — a  wanton  disregard 
of  humanity  and  social  duty — in  taking,  or  endeavoring  to  take,  the 
life  of  a  fellow  being,  in  order  to  save  one's  self  from  a  compara- 
tively slight  wrong — which  is  essentially  wicked;  and  which  the  law 
abhors.  One  may  not  kill,  because  he  cannot  otherwise  effect  his 
object,  although  the  object  sought  to  be  effected  is  right.  He  may 
kill  only  to  save  life  or  limb,  or  to  prevent  a  great  crime,  or  to  accom- 
plish a  n^essary  public  duty.^^    Again,  the  danger  must  be  imme- 

(N.S.)  459;  State  v.  Shippey,  10  Minn.  State,  9  Wyo.  40,  59  Pac.  793,  87  A. 

223,  88  Am.  Dec.  70;  State  v.  Wells,  S.  R.  910. 

1  N.  J.  L.  424,  1  Am.  Dec.  211;  State  Note:  91  Am.  Dec.  760. 

V.  Bonofiglio,  67  N.  J.  L.  239,  52  Atl.  4.  See  infra,  par.  128  et  seq. 

712,  54  Atl.  99, 91  A.  S.  R.  423;  People  5.  High  v.  State,  26  Tex.  App.  545, 

V.  Kennedy,  159  N.  Y.  346,  54  N.  B.  10  S.  W.  238,  8  A.  S.  R.  488. 

51,  70  A.  S.  R.  557;  State  v.  Morgan,  6.  Carroll  v.  State,  23  Ala.  28,  58 

25  N.  C.  186,  38  Am.  Dec.  714;  State  Am.  Dec.  282.     See  supra,  par.  62  et 

V.  Lilliston,  141  N.  C.  857,  54  S.  E.  seq. 

427,  115  A.  S.  R.  705;  Com.  v.  Brey-  7.  Meuly  v.  State,  26  Tex.  App.  274, 

essee,  160  Pa.  St.  451,  28  Atl.  824,  40  9  S.  V.  563,  8  A.  S.  R.  477.    See  sn- 

A.  S.  R.  729 ;  Com.  v.  McGowan,  189  pra,  par.  70,  73,  88. 

Pa.  St.  641,  42  Atl.  365,  69  A.  S.  R.  8.  Palmer  v.  State,  9  Wyo.  40,  59 

836;  State  v.  Summer,  55  S.  C.  32,  32  Pac.  793,  87  A.  S.  R.  910. 

S.  E.  771,  74  A.  S.  R.  707;  State  v.  9.  State  v.  Benham,  23  la.  154,  92 

Miller,  73  S.  C.  277,  53  S.  E.  426,  114  Am.  Dec.  416;  State  v.  Dyer,  147  la. 

A.  S.  R.  82;  State  v.  Driggers,  84  S.  217,  124  N.  W.  629,  29  L.R.A.(N.S.) 

C.  526,  66  S.  E.  1042,  137  A.  S.  R.  459;  State  v.  Bartlett,  170  Mo.  658,  71 

855,  19  Ann.  Cas.  1166;  Hightower  v.  S.  W.  148,  59  I^R.A.  756. 

State,  56  Tex.  Crim.  248,  119  S.  W.  Note:  74  A.  S.  R.  725. 

691,  133  A.  S.  R.  966;  Burnaman  v.  10.  See  infra,  par.  169  ct  seq. 

State,  70  Tex.  Crim.  361,  159  S.  W.  11.  State  v.  IJorgan,  25  N.  C.  188, 

244,  46  L.R.A.(N.S.)  1001;  Palmer  v.  38  Am.  Dec.  714. 
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diate  and  imminent;  it  is  not  sufficient,  as  a  rule,  that  an  assault 
is  threatened  and  in  cou^e  of  perpetration.**  Nor  will  the  homicidal 
act  be  excused,  if  committed  after  the  danger  has  ceased  to  exist. 
Thus,  a  person  loses  his  right  to  shoot  again  in  self-defense  after 
firing  a  shot  which  has  so  disabled  his  assailant  that  there  is  no 
longer  any  apparent  danger.**  Likewise,  there  can  be  no  excuse 
for  killing  an  assailant  after  the  latter  has  abandoned  the  attack  ** — 
especially  after  he  has  turned  and  fled.**  For  example,  the  fact  that 
deceased  when  first  attacked  by  one  indicted  for  murder  advanced 
upon  defendant  with  an  open  razor  is  not  sufficient  to  justify  defend- 
ant in  having  shot  him  some  moments  later  after  he  had  left  the 
building,  run  some  distance  up  the  street  pursued  by  defendant, 
and  taken  refuge  in  another  building.*^  But  it  has  been  held  that 
the  fact  that  the  assailant  has  turned  and  fled  does  not  prevent  a  kill- 
ing in  self-defense,  where  he  keeps  his  gun  in  his  hand  ready  to 
shoot  and  gives  no  notice  of  his  intention  to  abandon  the  attack.*^ 
120.  Reality  of  Necessity— Belief  of  Slayer.— The  law  of  self- 
defense  is  a  law  of  necessity,  and  that  necessity  must  be  real,  or  bear 
all  the  semblance  of  reality,  and  appear  to  admit  of  no  other  alter- 
native, before  taking  life  will  be  justifiable  or  excusable.*®  When- 
ever it  is  "set  up,  the  ease  will  always  call  for  a  most  careful  and 
searching  scrutiny,  to  be  sure  that  it  rests,  where  alone  it  can  rest, 
on  the  ground  of  real  or  apparently  real  necessity.**  To  excuse  the 
killing  it  need  not  however  be  made  to  appear  that  the  danger  was 
real  and  that  homicidal  act  was  in  fact  necessary.**     Killing  an 

12.  Dupree  v.  State,  33  Ala.  380,  73  Pac.  174,  42  A.  S.  R.  322;  Logue  v. 
Am.  Dec.  422;  Brown  v.  State,  83  Ala.  Com.,  38  Pa.  St.  265,  80  Am.  Dec.  481; 
33,  3  So.  857,  3  A.  S.  R.  685;  Jackson  Weaver  v.  State,  19  Tex.  App.  547,  53 
V.  State,  91  Oa.  271,  18  S.  E.  298,  44  Am.  Rep.  389. 

A.  S.  R.  22;  Lynch  v.  State,  24  Tex.       19.  Logue  v.  Com.,  38  Pa.  St.  2C5. 
App.  350,  6  S.  W.  190,  5  A.  S.  R.  888.  80  Am.  Dec.  481. 
Note:  74  A.  S.  R.  719.  20.  Georere  v.  State,  145  Ala.  41,  40 

13.  Burnaman  v.  State,  70  Tex.  So.  961,  117  A.  S.  R.  17;  Smith  v. 
Crini.  361,  159  S.  W.  244,  46  L.R.A.  State,  59  Ark.  132,  26  S.  W,  712,  43 
(N.S.)  1001.  A.  S.  R.  20;  McCray  v.  State,  134  Ga. 

14.  Wise  V.  State,  2  Kan.  419,  85.  416,  68  S.  E.  62,  20  Ann.  Cas.  101; 
Am.  Dec.  595;  Hightower  v.  State,  56  Campbell  v.  People,  16  111.  17,  61  Am. 
Te-.  Crira.  281,  119  S.  W.  691,  133  A.  Dec.  49;  State  v.  Reed,  53  Kan.  767, 
8.  R.  966.  37  Pac.  174,  42  A.  S.  R.  322;  Stanley 

15.  Demato  v.  People,  49  Colo.  147,  v.  Com.,  86  Ky.  440,  6  S.  W.  155,  9 
111  Pac.  703,  Ann.  Cas.  1912A  783,  35  A.  S.  R.  305;  State  v.  Chandler,  5  La. 
L.R.A.(N.S.)  621;  Shorter  v.  People,  Ann.  489,  52  Am.  Dec.  599;  State  v. 
2  N.  Y.  193,  51  Am.  Dec.  286.  Gordon,  191  Mo.  114,  89  S.  W.  1025, 

16.  Harris  v.  United  States,  8  App.  109  A.  S.  R.  790;  Shorter  v.  People, 
Cas.  (D.  C.)  20,  36  L.R.A.  465.  See  2  N.  Y.  193,  51  Am.  Dec.  286;  State  v, 
infra,  par.  136.  Miller,  73  S.  C.  277,  53  S.  E.  426,  114 

17.  Slate  V.  Shockley,  29  Utah  25,  A.  S.  R.  82;  Meuly  v.  State,  26  Tex. 
80  Pac.  865,  110  A.  S.  R.  639.  App.  274,  9  S.  W.  563,  8  A.  S.  R.  477. 

18.  State  V.  Reed,  53  Kan.  767,  37       Note:  74  A.  S.  R.  719. 
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assailant  may  be  excusable,  although  it  turn  out  afterwards  that  there 
was  no  actual  danger,  if  it  is  done  under  a  reasonable  apprehension 
of  loss  of  life  or  great  bodily  harm,  and  danger  appears  so  immi- 
nent at  the  moment  of  the  assault  as  to  present  no  alternative  of 
escaping  its  consequences  but  by  resistance.^  Thus  if  one  is  assaulted 
with  a  pistol  in  such  a  way  as  manifestly  to  show  a  design  to  slay  him, 
he  may  be  justified  in  killing  his  assailant,  although  it  turn  out  that 
the  pistol  was  not  loaded,  and  the  only  design  was  to  frighten  him. 
Men,  when  threatened  with  danger,  are  obliged  to  judge  from  appear- 
ances, and  determine  by  the  actual  state  of  things,  from  the  circum- 
stances surrounding  them,  at  least  as  much  as  if  placed  in  other  and 
less  exciting  positions;  and  it  would  be  monstrous  to  say  that  if  they 
act  from  real  and  honest  convictions,  induced  by  reasonable  evidence, 
they  shall  be  held  responsible  criminally  for  a  mistake  in  the  extent 
of  the  actual  danger,  where  other  reasonable  and  judicious  men  would 
have  been  alike  mistaken.*  But,  of  course,  the  slayer  must  have 
believed  that  a  real  necessity  existed.  Upon  this  point  the  authorities 
jare  harmonious.* 

121.  Rea^nableness  of  Belief  in  Necessity. — ^The  rule  is  universal 
that,  to  warrant  taking  life  in  self-defense,  there  must  have  been 
reasonable  grounds  for  belief,  upon  the  part  of  the  slayer,  that  he  was 
in  imminent  danger  of  loss  of  life,  or  of  suffering  serious  bodily  harm, 
at  the  hands  of  the  person  killed^    The  belief  need  be  no  more  than 

1.  Logue  V.  Com.,  38  Pa.  St.  265,  80  Gowan,  189  Pa.  St.  641,  42  Atl.  366, 
Am.  Dec.  481;  Meuly  v.  State,  26  Tex.  69  A.  S.  R.  836;  Tillery  v.  State,  24 
App.  274,  9  S.  W.  563,  8  A.  S.  R.  477,  Tex.  App.  251,  6  S.  W.  842,  5  A.  S. 

2.  Campbell  v.  People,  16  111.  17,  61  R.  882. 

Am.  Dec.  49 ;  Foster  v.  Shepherd,  258  Note :  74  A.  S.  R.  717,  721. 
III.  164,  101  N.  W.  411,  Ann.  Cas.  4.  Askew  v.  State,  94  Ala.  4, 10  So. 
1914B  572,  45  L.R.A.(N.S.)  167.  657,  33  A.  S.  R.  83;  Elder  v.  State,  (U) 
S.  Sima  v.  State,  139  Ala.  74,  36  So.  Ark.  648,  65  S.  W.  938,  86  A.  S.  R. 
138,  101  A.  S.  R.  17;  Elder  v.  State,  220;  People  v.  Batchelder,  27  Cal.  69, 
69  Ark.  648,  65  S.  W.  938,  86  A.  S.  R.  85  Am.  Dec.  231;  People  v.  Lewis,  117 
220;  People  v.  Batchelder,  27  Cal.  69,  Cal.  186,  48  Pac.  1088,  69  A.  S.  R. 
85  Am.  Dec.  231;  Lovett  v.  State,  30  167;  Pinder  r.  State,  27  FU.  370,  8 
Fla.  142,  11  So.  650,  17  L.R.A.  705;  So.  837,  26  A.  S.  R.  76;  Wilson  v. 
Wilson  v.  State,  30  Fla.  234,  11  So.  State,  30  Fla.  234,  11  So.  556,  17 
656,  17  L.R.A.  654;  Teal  v.  State,  22  L.R.A.  654;  Teal  v.  State,  22  Ga.  75, 
Ga.  75,  68  Am.  Dec.  482;  Wacaser  v.  68  Am.  Dec.  482;  Davis  v.  State,  152 
People,  134  111.  438,  25  N.  E.  564,  23  Ind.  34,  51  N.  E.  928,  71  A.  S.  R.  322; 
A.  S.  R.  683;  State  v.  Thompson,  9  la.  State  v.  Shippey,  10  Minn.  223,  88 
188,  74  Am.  Dec.  342;  People  v.  Lv^-  Am.  Dec.  70;  State  v.  Thompson,  9  la. 
non,  71  Mich.  298,  38  N.  W.  871,  15  188,  74  Am.  Dec.  342;  Weslev  v.  State, 
A.  S.  R.  259;  Wesley  v.  State,  37  Miss.  37  Miss.  327,  76  Am.  Dec.  '62;  SUte 
327,  75  Am.  Dec.  62 ;  State  v.  Beck-  v.  Beckner,  194  Mo.  281,  91  S.  W.  892, 
ner,  194  Mo.  281,  91  S.  W.  892,  3  3  L.R.A.(N.S.)  535  and  note;  State 
L.R.A. (N.S.)  535  and  note;  State  v,  v.  Bonofiglio,  67  N.  J.  L.  239,  52  Atl. 
Turner,  246  Mo.  598,  152  S.  W,  313,  712,  54  Atl.  99,  91  A.  S.  R.  423;  Good- 
Ann.   Cas.  1914B  451;   Com.  v.  Mc-  all  v.  State,  1  Ore.  3:{3,  80  Am.  Dec. 
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reasonable  however,*  and  if  the  slayer  act  in  good  faith  and  with 
reasonable  judgment  and  discretion,  he  will  be  excused,  even  though 
he  err.*  If,  however,  his  error  is  due  to  his  own  fault  and  negligence, 
no  belief,  however  honest,  will  excuse  his  act.^  If,  through  careless- 
ness or  fright,  or  undue  excitement,  he  takes  the  life  of  another,  when 
it  is  not  necessary,  and  when  there  is  no  reasonable  ground  to  believe 
that  it  is  necessary,  he  is  not  excused.*  Such  an  emotional  state  may 
go  in  mitigation  of  the  offense  and  may  reduce  the  grade  from  murder 
to  manslaughter,  but  furnishes  no  complete  justification  or  excuse 
for  the  taking  of  the  life.*  So  the  fact  that  besotted  condition  of 
mind  produced  by  voluntary  intoxication,  induced  a  misapprehension 
as  to  hostile  intentions  of  another,  does  not  relieve  the  intoxicated 
p^son  from  criminal  liability  for  killing  the  other  on  the  theory  that 
he  acted  in  self-defense.**  Whether  reasonable  grounds  existed  in 
any  particular  case  is  a  question  for  the  jury's  determination.** 

122.  Standard  for  Determining  Reasonableness. — Perhaps  the  most 
difficult  question,  as  well  as  the  most  mooted  one,  in  this  connection 
is  whether  the  belief  that  the  danger  is  apparently  imminent  is  to  be 
viewed  from  the  standpoint  of  the  defendant,  or  from  that  of  a  reason- 
able man,  or  from  that  of  the  jury,  having  all  the  facts  before  them.** 
Each  of  these  standards  of  propriety  has  found  support  and  opposition 
in  the  decided  cases,  and  at  the  present  time  there  is  a  very  pronounced 
conflict  of  authority.  The  standpoint  of  the  jury  from  the  facts 
proved  is  certainly  not  the  proper  test  as  to  whether  the  danger  was 

396;  State  v.  Coyle,  86  S.  C.  81,  67  S.  W.  842,  6  A.  S.  R.  882;  Bonnard  t. 
8.  B.  24,  138  A.  8.  R.  1022;  State  v.  State,  25  Tex.  App.  173,  7  8.  W.  862, 
Dnncan,  86  8.  C.  370,  68  8.  £.  684,  8  A.  8.  R.  431;  Jones  v.  State,  33  Tex. 
Ann.    Cas.    1912A    1016;    TiUery    v.  Crim.  492,  20  8.  W.  1082,  47  A.  8.  R. 

ftate,  24  Tex.  App.  261,  5  8.  W.  842,  46;  Beard  v.  State,  47  Tex.  Crim.  60, 
A.  S.  R.  882.  81  8.  W.  33,  122  A.  8.  R.  072. 

Notes:   74   A.   8.   R.  717,  721;   3      Note:  3  L.R.A.(N.8.)  638. 
L.RJ^.(N.S.)  635,  540,  543.  6.  Re  Neagle,  39  Fed.  833,  5  L.R.A. 

'    5.  Finder  v.  State,  27  Fla.  370,  8  78. 

Bo.  837,  26  A.  8.  R.  75 ;  People  v.  Mc-      7.  Atkins  v.  State,'  119  Tenn.  458, 
Ginnis,  234'  111.  68,  84  N.  E.  687,  123  105  8.  W.  353,  13  L.R.A.(N.8.)  1031. 
A.  8.  R.  73;  Foster  v.  Shepherd,  258      Note:  74  A.  8.  R.  721. 
111.   164,  101  N.  E.  411,  Ann.   Cas.      8.  Elder  v.  State,  69  Ark.  648,  65 
1914B    572,    45    L.R.A.(N.S.)     167;  8.  W.  938,  86  A.  8.  R.  220. 
BiggB  V.  Com.,  164  Ky.  223,  175  8.  W.      9.  See  supra,  par.  91. 
379,  Ann.  Cas.   1916A  1096;   Patten       10.  Atkins  v.  State,  119  Tenn.  458, 
V.   People,   18   Mich.   314,   100    Am.  105  8.  W.  353,  13  L.R.A.(N.S.)  1031. 
Dec.  173;  State  v.  Gordon,  191  Mo.  See  supra,  par.  16  et  seq. 
114,  89  8.  W.  1025,  109  A.  8.  R.  790;       11.  Allen  v.  United  States,  150  U. 
Goodall  v.  State,  1  Ore.  333,  80  Am.  S.  551, 14  S.  Ct.  196,  37  U.  S.  (L.  ed.) 
Dec.  396;  Logne  v.  Com.,  38  Pa.  St.  1179;  Wesley  v.  State,  37  Miss.  327, 
265,  80  Am.  Dec.  481;  State  v.  Miller,  75  Am.  Dec.  62;  State  v.  Scott,  26  N. 
73  S.  C.  277,  53  S.  E.  426,  114  A.  S.  C.  409,  42  Am.  Dec.  148;  Goodall  v. 
R.  82;  Brumley  v.  State,  21  Tex.  App.  State,  1  Ore.  333,  80  Am.  Dec.  396. 
222,  17  S.  W.  140,  57  Am.  Rep.  612;       Note:  3  L.R.A.(N.S.)  547. 
Tillery  v.  State,  24  Tex.  App.  251,  6       12.  Note:  74  A.  8.  R.  719. 
R.  C.  L.  Vol.  XIll.— 62.     817 
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imininent,  for  the  defendant  at  the  time  he  is  defending  himself 
cannot  know  what  the  jury  do  after  all  the  facts  have  been  proved 
to  them.**  An  unloaded  pistol  is  an  apparent  danger  to  one  who  does 
not  know  that  fact,  but  to  a  jury  who  do  know  it,  it  ceases  to  be  a 
source  of  danger.  While  there  are  statements  in  some  of  the  cases 
which  would  seem  to  make  the  jury  the  sole  judges  as  to  existence 
of  dan.2;er,  such  a  rule  finds  no  support  in  modern  authority.**  The 
rule  adopted  by  a  number  of  the  states,  and  what  seeitis  to  have  been 
the  common  law  rule,  is  that  when  a  person  is  assaulted,  and  kills  his 
assailant  in  self-defense,  the  question  to  be  determined  is,  Did  the 
slayer,  under  all  the  circumstances  as  they  appeared  to  him,  honestly 
believe  that  he  was  in  imminent  danger  of  losing  his  life,  or  of  suffer- 
ing great  bodily  harm,  and  that  it  was  necessary  to  do  what  he  did 
in  order  to  save  himself  from  such  apparent  threatened  danger?  and 
not,  Would  a  reasonable  man,  or  a  man  of  reasonable  courage,  have 
so  believed?  **  The  jurors,  say  the  courts  giving  support  to  this  rule, 
mast  place  themselves  in  the  position  of  the  defendant  at  the  time  of 
the  act,  and  determine,  from  all  the  facts  as  they  appeared  to  him, 
svhether  his  apprehension  or  fear  of  death  or  serious  bodily  injury 
was  reasonable.**  What  appears  to  be  the  prevailing  rule  in  America 
asserts  that  the  apprehension  of  danger  and  belief  of  necessity  which 
will  justify  killing  in  self-defense  must  be  a  reasonable  apprehension 
and  belief,  such  as  a  reasonable  man  would,  under  the  circumstances, 
have  entertained.*'  Under  this  rule,  a  man  threatened  with  death 
must  determine,  from  appearances  and  the  actual  state  of  things 
surrounding  him,  as  to  the  necessity  of  resorting  to  self-defense;  and, 
if  he  acts  from  reasonable  and  honest  convictions,  he  will  not  be 
responsible  criminally  for  a  mistake  as  to  the  extent  of  the  actual 
danger  where  other  judicious  men  would  have  been,  alike,  mistaken.** 
This  rule  has  been  subjected  to  criticism  and  opposition,*®  and  neces- 
sarily it  must  find  limitations  in  related  rules  of  law.  It  is  not  under-, 
stood,  according  to  any  authority,  that  the  slayer's  act  is  to  be  deter- 

13.  Notes:  74  A.  S.  R.  720;  3  L.R.A.       16.  Note:  3  L.R.A.(N.S.)  541. 
(N.S.)  543.  17.  Pinder  v.  State,  27  Fla.  370,  8 

14.  State  v.  Shippey,  10  Minn.  223,  So.  837,  26  A.  S-  R.  76;  State  v.  Beck- 
88  Am.  Dec.  70;  Wesley  v.  State,  37  ner,  194  Mo.  281,  91  S.  W.  892,  3 
Miss.  327,  76  Am.  Dec.  62.  L.R.A.(N.S.)   535  and  note;  State  v. 

Notes:  74  A.  S.  R.  720;  3  L.R.A.  Duncan,  86  S.  C.  370,  68  S.  E.  684, 

(N.S.)  536.  Ann.  Cas.  1912A  1016. 

15.  Patten  v.  People,  18  Mich.  314,  Notes:  74  A.  S.  R.  720;  3  L.R.A. 
100  Am.  Dec.  173;  People  v.  Lennon,  (N.S.)  542. 

71  Mich.  298,  38  N.  W.  871,  15  A.  S.       18.  McCray  v.  State,  134  Ga.  416^ 
R.  269;  Logue  v.  Com.,  38  Pa.  St.  266,  68  S.  E.  62,  20  Am.  Cas.  101. 
80  Am.  Dee.  481.  Note:  3  L.R.A.(N.S.)  642. 

Notes:  74  A.  S.  R.  721;  3  L.R.A.  19.  Notes:  74  A.  S.  R.  720;  3  LJl^ 
(N.S.)  537,  538.  fN.S.)  543. 

818 


13  IL  G.  L.  HOiaciDB  S§  123,  124 

mined  with  a  view  to  the  deliberation  of  the  judge  in  expounding  the 
law  or  the  jury  in  arriving  at  its  verdict.^* 

123.  Courage  or  Cowardice  of  Slayer  as  Element. — Not  a  little  dis- 
cussion has  arisen  out  of  the  question  whether  the  courage  or  cowardice 
of  the  slayer  is  to  be  taken  into  consideration.  According  to  some 
courts,  the  circumstances  under  which  one  may  excuse  a  homicide 
in  self-defense  must  be  such  as  would  justify  a  belief  of  the  necessity 
of  taking  life  in  the  mind  not  of  a  coward  but  of  a  person  possessed 
of  ordinary  firmness  and  reason.*  No  consideration  is  to  be  paid  to 
personal  timidity  and  to  fear  engendered  thereby.*  In  opposition  to 
this  view,  not  a  few  courts  have  taken  the  position  that  the  slayer 
need  not  act  as  a  man  of  ordinary  courage  would  act  under  the  circum- 
stances.* It  can  and  ought  to  make  no  difference,  it  is  said,  whether 
he  was  a  bold,  strong  man,  used  to  affrays  and  personal  encounters, 
or  a  weak,  timid  man,  unacquainted  with  broils  or  assaults,  as  to  tlie 
sufficiency  of  his  reason  for  his  action,  if  the  jury  believe  that  he  acted 
honestly  in  fear  of  his  life  or  great  bodily  harm.  The  fact  of  his 
physical  and  mental  make  up,  and  his  experience  in  danger,  are  to 
be  considered,  it  is  true,  as  bearing  upon  tl«  honesty  of  his  alleged 
belief,  upon  which  he  bases  his  right  to  act;  but  in  such  consideration 
the  fact  that  the  accused  is  weak,  timid,  and  cowardly  by  nature  is 
to  be  weighed  in  his  favor,  and  not  against  him.  To  hold  otherwise 
would  be  to  set  at  naught  and  to  rule  at  variance  with  the  well  known 
laws  of  human  nature,  and  to  place  the  weak  and  timid  at  the  mercy 
of  the  strong.*  Whichever  of  these  opposite  views  may  be  deemed 
sound,  it  would  seem  that  in  any  particiilar  case  the  question  whether 
the  accused  fired  the  fatal  shot  while  acting  under  the  fears  of  a 
reasonable  person  or  those  of  a  coward  is  not  a  question  for  the  court, 
but  for  the  jury;  and  that  an  instruction  which  intimates  to  the  jury 
that  the  accused  was  a  coward,  and  in  consequence  of  such  cowardice 
fired  the  fatal  shot  in  error.* 

124.  What  Facts  Constitute  Necessity  for  Eilling.-^A  prisoner 
seeking  to  excuse  a  homicide  on  the  ground  of  self-defense  may  give 
in  evidence  any  facts  tending  to  show  the  character  of  the  attack  by 
the  deceased,  the  intention  with  which  it  was  made,  aiid  that  for  any 

20.  Allen  v.  U.  S.,  150  U.  S.  651,  14  84  N.  E.  687,  123  A.  S.  R.  73;  People 
S.  Ct.  196,  37  U.  S.  (L.  ed.)  1179;  v.  Lennon,  71  Mich.  298,  38  N.  W. 
Hickory  v.  U.  S.,  151  U.  S.  303,  14  871,  15  A.  S.  R.  259;  Grainier  v. 
8.  Ct.  334,  38  U.  S.  (L.  ed.)  170.  State,  5  Yerg.   (Tenn.)   469,  26  Am. 

Note:  3  L.R.A.(N.S.)  539.  Dec.  278;  State  v.  Doherty,  72  Vt.  381, 

1.  Teal  V.  State,  22  Ga.  75,  68  Am.  48  Atl.  668,  82  A.  S.  R.  951. 

Dec.  482;  State  v.  Stockman,  82  S.  C.       4.  People  v.  Lennon,  71  Mich.  298, 
388,  64  S.  E.  695,  129  A.  S.  R.  888.       38  N.  W.  871,  15  A.  S.  R.  259. 
Note:  3  L.R.A.(N.S.)  545.  5.  People  v.  McGinnis,  234  111.  68, 

2.  Note:  3  L.R.A.(N.S.)   546.  84  N.  E.  687,  123  A.  S.  R.  73. 

3.  People  V.  McGinnis,  234  111.  68, 
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other  reason  he  had  grounds  to  believe  the  killing  was  necessary.* 
The  sufficiency  of  the  grounds  of  belief  must  depend  upon  the  facts 
of  the  particular  case  as  disclosed  by  the  evidence,'  the  question  of 
sufficiency  ultimately  being  one  for  the  jury  to  determine  under 
appropriate  instructions  from  the  court.®  There  must  generally  be 
some  act  or  demonstration  on  the  part  of  the  deceased  which  induced 
a  reasonable  belief  on  the  part  of  the  defendant  that  he  was  about  to 
lose  his  life  or  suffer  some  great  bodily  harm.  It  is  not  sufficient 
that  the  deceased  had  the  means  at  hand  with  which  he  could  have 
inflicted  the  injury,  if  there  was  no  act  or  demonstration  which  would 
indicate  that  he  intended  to  do  so.®  But  it  is  going  too  far  to  lay 
down  the  general  rule  that  an  actual  assault  or  battery  must  be  com- 
mitted; for  such  a  rule  would  take  away,  or  at  least  render  almost 
unavailable,  the  right  of  self-defense,  when  fire-arms  are  used.*®  Pre- 
senting, drawing  or  attempting  to  draw  such  weapons  furnishes,  as  a 
rule,  such  appearance  of  necessity.**  No  one  is  bound  to  wait  until  an 
assailant  "gets  the  drop  on  him."  **  Nor  is  it  essential,  even,  that  the 
assailant  have  a  deadly  weapon.**  An  assault  with  the  fists  may  be 
sufficient  under  some  circumstances  to  create  a  belief  that  it  is  necessary 
to  kill ;  **  but  this  can  be  true  only  in  extreme  cases,  for  a  blow  with 
the  hand  can  hardly  be  deemed  to  warrant  a  resort  to  a  deadly 
weapon.**  Nor  will  a  kick  have  this  effect.**  Again,  a  simple  assault 
and  battery  will  not  generally  present  a  necessity  to  take  life ;  *'  but 

6.  Dukes  V.  State,  11  Ind.  557,  71  11.  Re  Neaglc,  39  Fed.  833,  5 
Am.  Dec.  370.  L.R.A.  78;  Goodall  v.  State,  1  Ore. 

7.  Goodall  v.  State,  1  Ore.  333,  80  333,  80  Am.  Dec.  396;  Bonnard  v. 
Am.  Dec.  396.  State,  25  Tex.  App.  173,  7  S.  W.  862, 

8.  Karr  v.  State,  100  Ala.  4,  14  So.  8  A.  S.  R.  431. 

851,  46  A.  S.  R.  17;  Rogers  v.  State,  12.  Bohannon    v.    Com.,    8    Bush. 

60  Ark.  76,  29  S.  W.  894,  46  A.  S.  R.  (Ky.)  481,  8  Am.  Rep.  474;  State  v. 

154,  31  L.R.A.  465;  Gamer  v.  State,  Matthews,  148  Mo.  185,  49  S.  W.  1085, 

28  Fla.  113,  9  So.  835,  29  A.  S.  R.  71  A.  S.  R.  594;  State  v.  Shockley,  29 

232;  Goodall  v.  State,  1  Ore.  333,  80  Utah  25,  80  Pac.  865,  HO  A.  S*  R. 

Am.  Dec.  396 ;  State  v.  Coyle,  86  S.  C.  639. 

81,  67  S.  E.  24,  138  A.  S.  R.  1022;  Note:  74  A.  S.  R.  725. 

Palmer  v.  State,  9  Wyo.  40,  59  Pac  13.  Note:  74  A.  S.  R.  725. 

793,  87  A.  S.  R.  910.  14.  State  v.  Stockman,  82  S.  C.  388, 

9.  Harrison  v.  State,  24  Ala.  67,  60  64  S.  E.  595,  129  A.  S.  R.  888;  High 
Am.  Dec.  450 ;  Springfield  v.  State,  96  v.  State,  26  Tex.  App.  545,  10  S.  W. 
Ala.  81,  11  So.  260,  38  A.  S.  R.  85;  238,  8  A.  S.  R.  488. 

People  V.  Lewis,  117  Cal.  186,  48  Pac  15.  George  v.  State,  145  Ala.  41,  40 

1088,  59  A.  S.  R.  167.  So.  961,  117  A.  S.  R.  17;  Shorter  v. 

Notes:  74  A.  S.  R.  724;  17  L.R.A.  People,  2  N.  Y.  193,  51  Am.  Dec.  286; 

665.  16.  Dillon  v.  State,  137  Wis.  655, 

10.  Rogers  v.  State,  60  Ark.  76,  29  119  N,  W.  352,  16  Ann.  Gas.  913. 

S.  W.  894,  46  A.  S.  R.  154,  31  L.R.A.  17.  State  v.  Benham,  23  la.  154,  92 
4G5;  Goodall  v.  State,  1  Ore.  333,  80  Am.  Dec.  417;  Grainger  v.  State,  5 
Am.  Dec.  396.  Yerg.  (Tenn.)  459,  26  Am.  Dec  278. 
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attendant  facts  may  be  of  controlling  force.**  It  has  been  held  that 
a  person  is  justified  in  killing  another  to  protect  himself  from  a 
public  whipping  by  one  who  is  greatly  his  superior  physically.*® 

125,  Words  and  Threats,  as  Constituting  Necessity. — Mere  words, 
however,  do  not  generally  speaking,  furnish  ground  for  believins:  that 
danger  of  life  is  imminent.*®  And,  accordingly,  threats  are  held  not 
to  create  a  necessity  for  taking  life.*  Proof  of  threats  is,  however, 
commonly  admitted  in  evidence,*  and  under  some  circumstances, 
words,  threats,  menaces  or  contemptuous  gestures  will  be  held  suffi- 
cient to  engender  a  belief  that  killing  is  necessary.'  Threats  may 
lend  color  to  acts  that  otherwise  would  appear  unimportant.*  A 
person  whose  life  has  been  threatened  by  another,  who  he  knows,  or 
has  reason  to  believe,  has  armed  himself  for  the  avowed  purpose  of 
taking  his  life,  or  inflicting  a  great  personal  injury  upon  him,  may 
reasonably  infer,  when  a  hostile  meeting  occurs,  that  his  adversary 
intends  to  carry  his  threats  into  execution.  The  previous  threate 
alone^  however,  unless  coupled  at  the  time  with  an  apparent  design 
to  carry  them  into  effect,  will  not  justify  a  deadly  assault  by  the  other 
party.  There  must  be  such  a  demonstration  of  an  immediate  inten- 
tion to  execute  the  threat,  as  to  induce  a  reasonable  belief  that  the 
party  threatened  will  lose  his(  life,  or  suffer  serious  bodily  injury  unless 
he  immediately  defends  himself  against  the  attack  of  his  adversary. 
The  philosophy  of  the  law  on  this  point  is  sufficiently  plain.  A 
previous  threat  alone,  and  unaccompanied  by  any  immediate  demon- 
stration of  force  at  the  time  of  the  encounter,  will  not  justify  or  excuse 
an  assault,  because  it  may  be  that  the  party  making  the  threat  had 
relented  or  abandoned  his  purpose,  or  his  courage  may  have  failed, 
or  the  threat  may  have  been  only  idle  gasconade,  made  without  any 
purpose  to  execute  it.  On  the  other  hand,  if  there  be  at  the  time 
such  a  demonstration  of  force  as  would  induce  a  well-founded  belief 
in  the  mind  of  a  reasonable  person  that  his  adversary  was  on  the 
eve  of  executing  the  threat,  and  that  his  only  means  of  escape  from 
death  or  great  bodily  injury  was  immediately  to  defend  himself 

18.  Hutcherson  v.  State,  165  Ala.  112  S.  W.  64, 130  A.  S.  R.  875.  And 
16,  60  S.  W.  1027,  138  A.  S.  R.  17;   see  infra,  par.  225. 

Wallace  v.  State,  44  Tex.  Crim.  300,  70  3.  Karr  v.  State,  100  Ala.  4,  14  So. 

S.  W.  750,  100  A.  S.  R.  855.  851,  46  A.   S.   R.  17;   Alexander  v. 

19.  State  V.  Bartlett,  170  Mo.  658,  State,  25  Tex.  App.  260,  7  S.  W.  867, 
71  S.  W.  148,  59  L.R.A.  756.  8  A.  S.  R.  438 ;  Huddleston  v.  State, 

20.  Note:  74  A.  S.  R.  724.  54  Tex.  Crim.  93, 112  S.  W.  64, 130  A. 
Provocation  from  words,  see  supra,  S.  R.  875;  State  v.  Cashing,  14  Wash. 

par.  99.  527,  45  Pae.  145,  53  A.  S.  R.  883. 

1.  Note:  17  L.R.A.  655.  Note:  74  A.  S.  R.  724. 

2.  Karr  v.  State,  100  Ala.  4,  14  So.  4.  George  v.  State,  145  Ala.  41,  40 
^51,  46  A.  S.  R.  17;  Gamer  v.  State,  So.  961,  117  A.  S.  R.  17;  Alexander 
28  Fla.  113,  9  So.  835,  29  A.  S.  R.  232;  v.  State,  25  Tex.  App.  260,  7  S.  W. 
Huddleston  v.  State,  54  Tex.  Crim.  93,  867,  8  A.  S.  R.  438. 
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against  the  impending  danger,  the  law  of  self-defense  would  justify 
him  in  the  use  of  whatever  force  was  necessary  to  avert  the  threatened 
peril.*  There  is  a  great  and  obvious  difference  in  the  effect  to  be 
given  to  uncommunicated  threats  against  the  defendant  and  threats 
that  are  communicated.  The  essential  thing  in  the  one  case  is  the 
fact  that  the  victim  of  the  homicide  made  the  threat,  and  in  the  other 
that  the  defendant  knew  or  believed  that  he  had  made  it.  In  the 
latter  case  it  is  really  the  communication  and  not  the  threat  that  is 
important.  The  threat  is  relevant  because  it  tends  to  show  the  feeling 
of  the  deceased  toward  defendant;  the  communication  of  the  threat 
is  relevant  because  it  tends  to  show  that  the  defendant  knew  of  such 
feeling  and  was  justified  in  acting  with  reference  to  it.*  The  twx) 
subjects  are  not  so  closely  related  that  the  court  may  not  instruct 
as  to  the  force  of  threats  without  also  specifically  referring  to  the 
communication  of  threats.' 

126.  Character,  Size  and  Condition  of  Assailant. — ^In  a  prosecution 
for  homicide  it  is  competent  for  the  defense  to  prove  in  support  of 
the  plea  of  self-defense,  that  the  deceased  was  a  person  of  violent 
and  dangerous  character,^  and  that  this  fact  was  known  to  the 
slayer.*  If  the  deceased  was  a  man  of  violent  and  dangerous  char- 
acter, more  prompt  and  decisive  measures  of  defense  would  be  justi- 
fiable than  if  he  were  of  a  peaceable  disposition.*^  Upon  the  same 
principle,  the  intoxication  of  the  assailant  may  be  a  circumstance 
to  be  considered  by  the  jury  in  determining  whether  there  was  ap- 
parently a  present  pressing  necessity  for  defendant  to  take  the  life 
of  the  deceased,  in  order  to  protect  his  own,  or  to  prevent  great  bodily 
harm.**  Proof  of  the  relative  strens^th  of  the  parties  is  ordinarily 
admitted  in  evidence  in  behalf  of  cither  the  prosecution  or  defense. 
Common  experience  teaches  that  when  an  attack  is  made  without 
deadly  weapons  by  one  who  is  physically  weak  and  feeble  upon  an- 
other of  vigorous  physical  condition  and  of  superior  strenjgth,  there 
is  no  room  for  asserting  that  any  reasonable  apprehension  of  injury 
from  such  an  assault  could  exist  which  would  warrant  killing  the 

5.  People  V.  Campbell,  59  Cal.  243,  260,  7  S.  W.  867,  8  A.  S.  R.  438.  And 
43  Am.  Rep.  257.  see  infra,  par.  219  et  seq. 

6.  State  V.  Nelson,  68  Kan.  566,  75  9.  On  a  murder  trial,  it  is  not  cora- 
Pae.  505,  1  Ann.  Cas.  4G8;  State  v.  petent  to  prove  by  a  witness  other 
Spencer,  160  Mo.  118,  60  S.  AV.  1048,  than  the  accused  that  the  deceased  was 
83  A.  S.  R.  463;  State  v.  Gushing,  14  in  the  habit  of  carrying  a  pistol,  un- 
TVash.  527,  45  Pac.  145,  53  A.  S.  R.  less  such  fact  is  traced  to  the  knowl- 
883.  edge  of  the  accused.     Sims  v.  State, 

7.  State  V.  Nelson,  68  Kan.  566,  75  139  Ala.  74,  36  So.  138,  101  A.  S.  R. 
Pac.  505,  1  Ann.  Cas.  468.  17. 

8.  Karr  v.  State,  100  Ala.  4,  14  So.  10.  Karr  v.  State,  100  Ala.  4,  14 
851,  46  A.  S.  R.  17;  People  v.  Powell,  So.  851,  46  A.  S.  R.  17. 

87  Cal.  348,  25  Pac.  481,  11  L.R.A.  11.  Askew  v.  State,  94  Ala.  4,  10 
75;  Alexander  v.  State,  25  Tex.  App.   So.  657,  33  A.  S.  R.  83. 
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assailant.  When,  however,  the  assailant  is  a  larger  and  more  power- 
ful man  than  the  assailed,  and  the  latter  is  unable  to  resist  his  attack, 
either  on  account  of  inferior  natural  physical  vigor  or  muscular 
debility  occasioned  through  disease,  it  is  equally  general  experience 
that  such  inability  to  resist  on  such  account  would  naturally  operate 
upon  the  mind  of  the  assailed  to  create  an  apprehension  of  danger, 
which,  if  reasonably  entertained,  might  justify  him  in  killing  his 
assailant.***  Proof  of  relative  strength  may  consist  in  facts  as  to 
size,  muscular  developm^it,  activity,  apparent  health,  results  of  tests 
of  strength,  and  the  like.*' 

127.  Necessity  Created  by  Act  of  Slayer. — ^Whenever  a  party  by 
his  own  wrongful  act  produces  a  condition  of  things  wherein  it 
becomes  necessary  for  his  own  safety  that  he  should  take  life  or  do 
serious  bodily  harm,  the  law  wisely  imputes  to  him  his  own  wrong, 
and  its  consequences  to  the  extent  that  they  may  and  should  be  con- 
sidered in  determining  the  grade  of  offense,  which  but  for  such  acta 
would  never  have  been  occasioned.  He  will  not  be  permitted  to  avail 
himself  of  a  necessity  which  he  wilfully  has  brought  about.  He  will 
not  be  con»p!eiely  excused  in  the  eye  of  the  law;  **  and  whether  the 
slaying  will  bo  mitigated  is  made  to  depend  upon  the  nature  and 
cLaractt-r  of  the  act  he  was  committing,  and  which  produced  the 
necessity  that  he  should  defend  himself.  When  his  own  original 
act  was  in  violation  of  law,  then  the  law  takes  that  fact  into  considera- 
tion in  limiting  his  right  of  defense  and  resistance  whilst  in  the  per- 
petration of  such  unlawful  act.  If  he  was  engaged  in  the  commission 
of  a  felony,  and  to  prevent  its  commission  the  party  seeing  it  or  about 
to  be  injured  thereby  makes  a  violent  assault  upon  him,  calculated  to 
produce  death  or  serious  bodily  harm,  and  in  resisting  such  attack 
he  slay  his  assailant,  the  law  would  impute  the  original  wrong  to  the 
homicide,  and  make  it  murder.  But  if  the  original  wrong  was  or 
would  have  been  a  misdemeanor,  then  the  homicide  growing  out  of 
or  occasioned  by  it,  though  in  self-defense  from  an  assault  mad^ 
upon  him,  would  be  manslaughter  under  the  law.** 

12.  Smith  V.  United  States,  161  U.  Note:  19  Ann.  Cas.  124. 

8.  85,  16  S.  Ct.  483,  40  U.  S.  (L.  ed.)  13.  Stephenson   v.    State,   110   Ind. 

626;  George  v.  State,  145  Ala.  41,  40  358,  11  N.  E.  360,  59  Am.  Rep.  216; 

So.  961,  117  A.  S.  R.  17;  Stephenson  Com.  v.  Barnacle,  134  Mass.  215,  45 

V.  State,  110  Ind.  358,  11  N.  E.  360,  Am.  Rep.  319. 

59  Am.  Rep.  216;  State  v.  Benham,  23  Note:  19  Ann.  Cas.  125. 

la.   154,  92  Am.  Dec.  417;   Com.  v.  14.  Reed  v.  State,  11  Tex.  App.  509, 

Barnacle,  134  Mass.  215,  45  Am.  Rep.  40  Am.  Rep.  795;  Carter  v.  State,  30 

819;  People  v.  Lennon,  71  Mich.  298,  Tex.  App.  551,  17  S.  W.  1102,  28  A. 

38  N.  W.  871,  15  A.  S.  R.  259;  State  S.  R.  944. 

V.  Bowles,  146  Mo.  6,  47  S.  W.  892,  69  Note:  45  L.R.A.  690. 

A.  S.  R.  598;  State  v.  Doherty,  72  Vt.  See  infra,  par.  136. 

381,  48  Atl.  658,  82  A.  S.  R.  951.  15.  See  infra,  par.  149. 
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Avoidance  of  Necessity  to  Take  Life 

128.  Slayer's  Duty  in  General. — It  is  familiar  doctrine,  that  in 
order  to  entitle  a  person  to  the  benefits  of  the  plea  of  self-defense 
against  the  charge  of  homicide,  he  must  have  employed  all  means 
in  his  power,  consistent  with  his  safety,  to  avoid  the  danger,  and 
nvert  the  necessity  of  taking  life.^*  When  one  believes  himself  about 
to  be  attacked  by  another,  and  to  receive  great  bodily  harm,  it  is  his 
«luty  to  avoid  the  attack,  if  in  his  power  to  do  so;  and  the  right  of 
attack  for  the  purpose  of  self-defense  does  not  arise  until  he  has  done 
-everything  in  his  power  to  avoid  its  necessity.*'  But  if  he  has  means 
of  avoidance  of  the  danger  and  this  is  unknown  to  him,  or  if  he  does 
not  know  that  ho  can  avail  himself  thereof,  he  will  not  be  held 
culpable;  H  is  only  when  one  has  a  plain  avenue  of  escape  that  h% 
will  be  deemed  guilty  for  failure  to  resort  thereto.  He  is  entitled 
to  act  in  tlie  situation  in  which  he  is  placed  according  to  the  appear* 
ance  of  things  to  him  at  the  time;  and  in  instruction,  in  a  prosecution 
for  homicide,  making  the  right  of  the  accused  to  plead  self-defense 
depend  upon  the  belief  of  the  jury  as  to  whether  or  not  he  had  other 
safe  and  available  means  of  avoiding  the  danger,  is  improper.*®  Under 
ptatutes  providing  that,  to  justify  homicide,  all  other  means  to  prevent 
threatened  injury  must  be  first  resorted  to,  where  an  unlawful  attack 
is  made  of  such  a  nature  that  the  person  attacked  has  reasonable 
ground  to  believe,  and  does  believe,  that  he  is  in  imminent  danger 
of  being  killed  or  of  receiving  serious  bodily  injury,  and  something 
has  been  done  indicating  an  intention  to  commit  a  felony  against 
him.  it  will  be  presumed  that  his  safety  depends  upon  his  prompt 
action  in  killing  his  assailant;  and  he  is  justified  in  acting  promptly 
in  that  direction  without  resorting  to  other  means  of  protection.** 

129.  Retreat  by  Slayer  to  Limit  of  Safety. — The  common  law 
requires  a  person  who  is  attacked  by  another,  if  practicable,  tci  give 
ground  or  to  retreat  before  taking  the  life  of  his  assailant.  No  neces- 
sity for  killing  can  exist  as  long  as  there  is  a  safe  avenue  of  escape 
from  the  attack.^^    In  the  old  books  of  the  law,  the  phrases,  "retreieit 

16.  Lee  v.  State,  92  Ala.  15,  9  So.      18.  Note:  2  L.R.A.(N.S.)  66.  ! 
407,  25  A.  S.  R.  17;  Sullivan  v.  State,       19.  Orman  v.  State,  22  Tex.  A  pp. 
102  Ala.  135,  16  So.  264,  48  A.  S.  R.  604,  3  S.  W.  468,  58  Am.  Rop.  662.      , 
22;  Smith  v.  State,  106  Ga.  673,  32  S.       Note:  2  L.R.A.(N.S.)  61.  ' 
E.  851,  71  A.  S.  R.  286;  People  v.       20.  Allen  v.  U.  S.,  164  U.  S.  492, 
Kennedy,  159  N.  Y.  346,  54  N.  E.  51,  17  S.  Ct.  154,  41  U.  S.  (L.  ed.)  528; 
70  A.  S.  R.  557;  State  v.  Summer,  55  Brown  v.  State,  83  Ala.  33,  3  So.  857, 
S.  C.  32,  32  S.  E.  771,  74  A.  S.  R.  S  A.  S.  R.  685;  Lee  v.  State,  92  Ala. 
707;  State  v.  Hood,  63  W.  Va.  182,  59   15,  9  So.  407,  25  A.  S.  R.  17;  Spriiig- 
S.  E.  971,  129  A.  S.  R.  964,  15  L.R.A.   field  v.  State,  96  Ala.  81,  11  So.  250, 
(N.S.)  448.                                                38  A.  S.  R.  85;  Sullivan  v.  State,  102 

Note:  2  L.R.A.(N.S.)  51,  60.  Ala.  135,  15  So.  264,  48  A.  S.  R.  22; 

17.  People  V.  Kennedy,  159  N.  Y.   Smith  v.  State,  106  Ga.  673,  32  S.  E. 
346,  54  N:  E.  51,  70  A.  S.  R.  557.         851,  71  A.  S.  R.  2SC;  State  v.  Da». 
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to  the  wall,"  or  "retreat  to  the  5itch,"  were  much  in  vogue,  as  figurative 
expressions  of  the  rule,  that  in  order  to  avoid  the  necessity  of  taking 
life,  combat  must  be  declined,  so  long  as  the  avenues  of  escape  are 
open.  As  one  who  has  been  forced  to  the  wall,  or  to  the  ditch,  can 
withdraw  no  farther,  the  law  says  he  may  there  stand  at  bay,  and 
resist  assault,  even  to  the  taking  of  life.*  The  doctrine  is  thus  referred 
to  in  a  frequently  quoted  paragraph  from  Coke  (3  Inst.  55)  :  "Some 
be  voluntary,  and  yet  being  done  upon  an  inevitable  cause  are  no 
felony ;  as  if  A  be  assaulted  by  B,  and  they  fight  together,  and  before 
any  mortal  blow  given,  A  giveth  back  until  he  cometh  unto  a  hedge, 
wall,  or  other  strait,  beyond  which  he  cannot  pass,  and  then,  in  his 
own  defense  and  for  safeguard  of  his  own  life,  killeth  the  other ;  this 
is  voluntary,  and  yet  no  felony."  *  The  charge  to  the  jury  should 
embody  this  principle,'  explaining  the  conditions  under  which  retreat 
must  be. resorted  to.*  The  burden  of  proof  in  this  respect  is  borne  by 
the  accused.  If  he  would  substantiate  his  plea  of  self-defense  he 
must  show  that  no  avenue  of  escape  from  tlie  attack  was  open  to 
him.* 

130.  Diversity  of  Opinion  as  to  Duty  to  Retreat — ^While  the  rule 
that  the  slayer  must  have  retreated*  is  so  entirely  in  accord  with 
general  principles  that  its  acceptance,  when  its  import  is  understood 
and  appreciated,  can  hardly  be  doubted,  yet  many  text  writers  and 
numerous  judicial  opinions  purport  to  repudiate  it.  Some  courts 
plainly  have  vacillated,  asserting  at  one  time  that  retreat  is  neces- 
sary and  at  another  that  such  is  not  the  case.'  This  contrariety  of 
opinion  is  due,  not  to  substantial  difference  of  conception  as  to  the 
rule  itself,  but  to  differences  respecting  the  applicability  of  the  rule 
to  particular  cases— differences  that  time,  place  and  social  ideals 
inevitably  create.  However  this  may  be,  so  greatly  do  the  expressions 
of  the  courts  differ  respecting  the  rule  applicable,  that  doubts  have 
been  expressed  as  to  what  is  the  prevailing  doctrine.*    Some  judges 

nelly,  69  la.  705,  27  N.  W.  369,  58  v.  Hill,  20  N.  C.  629,  34  Am.  Dec.  396. 

Am.  Rep.  234;  State  v.  Shipley,  10       Note:  2  L.R.A.(N.S.)    65. 

Minn.  223,  88  Am.  Dec.  70;  State  v.       2.  State  v.  Gardner,  96  Minn.  318, 

Wells,  1  N.  J.  L.  424, 1  Am.  Dec.  211;   104  N.  W.  971,  2  L.R.A.{N.S.)  49. 

Com.  V.  Breyessee,  160  Pa.  St.  451,  28       3.  Note:  2  L.R.A.(N.S.)   53. 

Atl.  824,  40  A.  S.  R.  729;  State  v.       4.  Note:  2  L.R.A.(N.S.)  58. 

Trammell,  40  S.  C.  331,  18  S.  E.  940,       5.  Stitt  v.  State,  91  Ala.  10,  8  So. 

42  A.  S.  R.  874;  State  v.  Summer,  55  669,  24  A.  S.  R.  853. 

S.  C.  32,  32  S.  E.  771,  74  A.  S.  R.       Note:  2  L.R.A.(N.S.)  77. 

707;  State  v.  Hood,  63  W.  Va.  182,       6.  See  supra,  par.  129. 

59  S.  E.  971,  129  A.  S.  R.  964,  15       7.  State  v.  Bennett,  128  la.  713, 105 

L.R.A.(N.S.)  448.  N.  W.  324,  5  Ann.  Cas.  097;  State  v. 

Note:  74  A.  S.  R.  726.  Dyer,  147  la.  217,  124  N.  W.  629,  29 

1.  Lee  V.  State,  92  Ala.  15,  9  So.  L.R.A.(N.S.^  459. 
407,  25  A.  S.  R.  17;  State  v.  Tbomp-       8.  People  v.  Lewis,  117  Cal.  186,  48 
soil,  9  la.  188,  74  Am.  Dec.  342;  State   Pac.  1088,  59  A.  S.  R.  167;  State  v. 
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discover  a  tendency  toward  the  reestablishment  of  the  connmon  law 
rule,^  while  others  assert  that  the  trend  of  authority  is  the  other  way.*® 
Accordine:  to  the  latter  doctrine,  a  man  unlawfully  assaulted  in  a 
place  where  he  has  a  right  to  be,  and  put  in  danger,  real  or  apparent, 
of  losing  his  life  or  receiving  great  bodily  harm,  is  not  required  to 
endeavor  to  escape  from  his  assailant,  but  may  stand  his  ground 
and  repel  force  with  force,  even  to  the  taking  of  the  life  of  the  assail- 
ant if  necessary,  or  in  good  reason  apparently  necessary,  for  the 
preservation  of  his  own  life,  or  to  protect  himself  from  great  bodily 
harm.**  The  contrary  rule  is  thought  to  interfere  with  the  individual's 
liberty  and  freedom  of  action.**  It  is  held  to  be  improper  to  charge 
the  jury  that  there  can  be  no  acquittal  if  the  accused  could  have 
availed  himself  of  a  safe  means  of  avoiding  the  conflict,  and  the  use 
of  the  word  "escape,"  in  an  instruction  as  to  the  necessity  for  killing 
to  "escape"  or  avert  danger,  either  real  or  apparent,  has  been  held  to 
be  erroneous  and  improper,  as  seeming  to  imply  that  the  accused 
must  seek  safety  in  flight,  or  other  means,  instead  of  defending  him- 
self from  the  impending  danger. *^'  Whatever  the  rule  may  be  respect- 
ing the  duty  to  retreat  when  assailed,  the  courts  seem  to  be  entirely 
agreed  that  when  the  slayer  was  the  aggressor  he  must  be  prepared 
to  show  that  after  having  provoked  the  conflict  he  withdrew  there- 
from.** 

131.  Officers  and  Others  Enforcing  Law. — An  officer  charged  with 
ilie  execution  of  the  law,  or  with  other  public  duties,  is  bound  to 
carry  out  and  perform  them,  and  cannot  be  required  or  permitted 
to  retire  or  retreat  when  assaulted  or  opposed,  and  leave  the  would-be 

Gardner,  96  Minn.  318, 104  N.  W.  971,  67  Kan.  420,  46  Pac  708,  57  A.  S.  R. 

2  L.R.A.(N.S.)  49.  337;    Bohannon    v.    Com.,    8    Busb 

Note:  74  A.  S.  R.  726.  (Ky.)  481,  8  Am.  Rep.  474;  State  v, 

9.  State  V.  Dver,  147  la.  217,  124  Robertson,  60  La.  Ann.  92,  23  So.  9, 
N.  W.  629,  29  L.R.A.(N.S.)  459.  69  A.  S.  R.  393;  State  v.  Bartlett,  170 

10.  Runyan  v.  State,  57  Ind.  80,  26  Mo.  658,  71  S.  W.  148,  59  L.R.A.  756; 
Am.  Rep.  52;  State  v.  Bartlett,  170  Erwin  v.  State,  29  Ohio  St.  186,  23 
Mo.  658,  71  S.  W.  148,  59  L.R.A.  756.  Am.  Rep.  733;  High  v.  State,  26  Tex. 

Note:  74  A.  S.  R.  729.  App.  546,  10  S.  W.  238,  8  A.  S.  B. 

11.  Beard  v.  United  States,  158  XJ.  488;  State  v.  Cashing,  14  Wash.  527, 
S.  550, 15  S.  Ct.  962,  39  U.  S.  (L.  ed.)  45  Pac.  145,  53  A.  S.  R.  883;  Palmer 
1086;  Alberty  v.  United  States,  162  v.  State,  9  Wyo.  40,  59  Pac.  793.  87 
U.  S.  4^9,  16  S.  Ct.  864,  40  U.  S.  (L.  A.  S.  R.  910. 

ed.)  1051;  Rowe  v.  United  States,  164  Note:  2  L.R.A.(N.S.)  56,  60. 

U.  S.  546,  17  S.  Ct.  172,  41  U.  S.  (L.  12.  State  v.  Matthews,  148  Mo.  185, 

ed.)  547;  People  v.  Batrhelder,  27  Cal.  49  S.  W.  1085,  71  A.  S.  R.  594 

69,  85  Am.  Dec.  231;  People  v.  Heck-  13.  Note:  2  L.R.A.(N.S.)  60,  01. 

er,  109  Cal.  451,  42  Pac.  307,  30  L.R.A.  14.  Sullivan  v.  State,  102  Ala.  135, 

403;  People  v.  Lewis,  117  Cal.  186,  48  15  So.  264,  48  A.  S.  R.  22;  Carter  v. 

Pac.  1088,  59  A.  S.  R.  167;  Run  van  State,  30   Tex.  App.  551,  17  S.   W. 

V.  State,  57  Tnd.  80,  26  Am.  Rep.  52;  1102,  28  A.  S.  R.  944. 

State  V.  Reed,  53  Kan.  767,  37  Pac.  Note:  2  L.R.A.(N.S.)  61. 

174,  42  A.  S.  R.  322;  State  v.  Hatch,  See  infra,  par.  136  et  seq. 
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law  breaker  to  work  his  will ;  he  must  stand  and  meet  force  with  foroe, 
and,  if  he  kills  in  the  necessary  performance  of  his  duty,  the  homicide 
is  justifiable.  And  it  is  likewise  the  duty  of  all  persons,  whether 
officers  or  citizens,  to  uphold  the  law  and  prevent  the  commission  of 
felonious  acts;  and  killing  to  prevent,  or  in  resistance  of,  such  acts, 
being  in  furtherance  of,  and  to  sustain,  the  law,  is  justifiable;  and 
therefore  no  retreat  is  required.  Furthermore,  here,  also,  to  require 
a  retreat  would  be  to  leave  the  felon  free  to  work  his  will.^* 

132.  Practicability  of  Retreating — ^Increase  of  PeriL — ^T^Tiatsver 
verbal  differences  there  may  be  respecting  the  abstract  duty  of  a 
person  to  retreat  when  attacked,  the  authorities  agree  that  the  element 
of  practicability  is  always  to  be  considered.  Increase  or  diminution 
of  the  risk  to  which  the  attack  exposes  him  is  the  true  criterion  for 
determining  his  duty  in  this  respect. *•  No  one  contends  that  a  retreat 
must  be  attempted  when  to  do  so  will  increase  or  will  not  diminish 
the  peril.*'  Nor  does  the  rule  stop  here;  for  if  it  appears  that  the 
attack  is  made  with  the  settled  design  and  intention  of  taking  his 
life  or  doing  him  great  bodily  harm,  and  that  ultimate  safety  cannot 
be  secured  by  retreat,  the  person  assailed  may  advance  upon  and  kill 
his  assailant.*®  But  the  right  to  pursue  and  kill  a  retreating  adver- 
sary, even  in  the  most  extreme  cases,  ceases  as  soon  as  the  pursuer  has 
reasonable  grounds  to  believe  that  the  danger  has  ceased  to  be  im- 
mediate and  impending.**  And  in  case  of  a  mere  assault,  or  mutual 
combat,  in  which  the  attacking  party  has  not  a  purpose  to  kill,  the 
right  of  self-defense  does  not  accrue  to  the  person  assaulted  until 
he  has  availed  himself  of  all  proper  means  in  his  power  to  decline  the 
combat  by  retreat,  provided  there  is  a  safe  mode  of  escape.*®  A  matter 
that  seems  not  to  have  been  sufficiently  considered  in  this  connection 
is  the  nature  of  the  weapon  with  which  the  attack  is  made.  The 
doctrine  of  ''retreat  to  the  wall"  had  its  origin  before  the  general 
introduction  of  guns.    Justice  demands  that  its  application  have  due 

15.  Note:    2   L.R.A.(N.S.)    50,   76.       Note:  2  L.R.A.(N.S.)  64. 

See  infra,  par.  176  et  seq.  17.  State  v.  Robertson,  50  La.  Ann. 

16.  Elder  v.  State,  69  Ark.  648,  65  92,  23  So.  9,  69  A.  S.  R.  393. 

S.  W.  938,  86  A.  S.  R.  220;  People  v.  Notes:  74  A.  S.  R.  727;  2  L.R.A. 

Hecker,  109  Cal.  451,  42  Pac.  307,  30  (N.S.)  08. 

L.R.A.  403;  State  v.  Thompson,  9  la.  18.  People  v.  Hecker,  109  Cal.  451, 

188,  74  Am.  Dec.  342;  Philips  v.  Com.,  42  Pac.  307.  30  L.R.A.  403;  Philips  v. 

2  Duv.  (Ky.)  328,  87  Am.  Dec.  499;  Com.,  2  Duv.  (Ky.)  328,  87  Am.  Dec. 

State  V.  Robertson,  50  La.  Ann.  92.  23  499. 

So.  9,  69  A.  S.  R.  :J93:  People  v.  Pearl,  Note:  2  L.R.A. (N.S.)  68. 

76  Mich.  207,  42  N.  W.  1109,  15  A.  S.  19.  Note:  2  L.R.A. (N.S.)  69. 

R.  304,  4  L.R.A.  709;  State  v.  Gard-  20.  Sullivan  v.  State,  102  Ala.  135, 

ner,  96  Minn.  318,  104  N.  W.  971,  2  15  So.  264,  48  A.  S.  R.  22;  State  v. 

L.RA.(N.S.)    49  and  note;   State  v.  Scott,  26  N.  C.  409,  42  Am.  Dec.  14& 

Matthews,  148  Mo.  185,  49  S.  W.  1085,  Note:  2  L.R.A.(N.S.)  70. 

71  A.  S.  R.  594. 
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regard  to  the  present  general  use  and  to  the  type  of  firearms.  It  is 
good  sense  for  the  law  to  require,  in  many  cases,  an  attempt  to  escape 
from  a  hand  to  hand  encounter  with  fists,  clubs,  and  even  knives,  as 
a  condition  of  justification  for  killing  in  self-defense.  But  it  would 
be  rank  folly  to  impose  such  an  obligation  when  e^cperienced  men, 
armed  with  modern  rifles,  face  each  other  in  an  open  space,  removed 
from  shelter,  with  intent  to  kill  or  to  do  great  bodily  harm.  What 
may  be  a  reasonable  chance  for  escape  in  the  one  situation  may  in 
the  other  be  certain  death.^  Indeed,  an  attack  with  firearms  may  in 
justice  be  held  to  warrant  an  inference  that  the  danger  will  be  in- 
creased, or  at  least  not  diminished,  by  an  attempted  retreat — ^the 
circumstances  being,  of  course,  of  controlling  importance.  Whether 
in  any  particular  case  the  person  assaulted  could  have  retreated  con- 
veniently and  safely  without  apparently  putting  himself  at  a  probable 
disadvantage  is  a  question  of  fact  for  the  jury.^ 

133.  Expectation  of  Attack — ^Avoidance  of  Assailant. — It  is  not 
understood  that  any  generally  recognized  rule  of  law  deprives  one 
who  is  in  expectation  of  an  attack  being  made  upon  him  of  going  to 
places  where  he  otherwise  has  a  legal  right  to  go.  On  Uie  contrary, 
he  may  proceed  with  his  legitimate  business,  and  if  the  anticipated 
attack  is  made  he  may  kill  his  assailant  with  an  assurance  that  the 
law  will  excuse  his  act.'  Very  obviously  the  law  does  not  require  one 
to  secrete  himself  to  avoid  one  who  has  threatened  his  life/  and  this 
would  be  the  logical  conclusion  from  any  other  rule. 

134.  Assailant  Attempting  Commission  of  Another  Felony. — ^Where 
the  assault  is  made  incidentally  to  another  felony  the  courts  are 
generally  agreed  that  the  person  assailed  may  take  the  life  of  his 
assailant  without  attempting  to  retreat.*  So  it  is  held  that  a  person 
upon  whom  an  attempt  to  rob  is  being  made  is  justified  in  killing 
his  assailant,  without  attempting  to  use  other  or  less  radical  means, 
or  to  retreat,  even  though  such  means  may  be  resorted  to  with  entire 
safety  to  himself,  and  would,  manifestly,  be  successful.* 

135.  Retreat  from  Dwelling  or  Premises  of  Slayer. — ^Whatever 
diversity  of  opinion  may  be  found  in  the  books  upon  the  general 
proposition  of  the  duty  of  retreat,  the  right  to  stand  one's  ground, 

1.  State  v.  Gardner,  96  Minn.  318,  Pac.  307,  30  L.R.A.  403;  Powell  ▼. 
104  N.  W.  971,  2  L.R.A.(N.S.)  49.  State,  101  Ga.  9,  29  S.  E.  309,  65  A. 

2.  Note:  2  L.R.A.(N.S.)  77.  S.  R.  277;  State  v.  Thompson,  9  la. 

3.  State  V.  Matthews,  148  Mo.  185,  188,  74  Am.  Dec.  342;  State  v.  Bono- 
49  S.  W.  1085,  71  A.  S.  R.  594.  figlio,  67  N.  J.  L.  239,  52  Atl.  712,  64 

Note:  2  L.R.A.(N.S.)  59.  Atl.  99,  91  A.  S.  R.  423;  Erwin  v. 

4.  Bohannon  v.  Com.,  8  Bosh  (Ky.)  State,  29  Ohio  St.  186,  23  Am.  Rep. 
481,  8  Am.  Rep.  474.  733. 

5.  Carroll  v.  State,  23  Ala.  28,  58  Note:  2  L.R.A.(N,S.)  63. 

Am.  Dec.  282;  Sullivan  v.  State,  102  6.  State  v.  Bonofiglio,  67  N.  J.  L. 
Ala.  135,  15  So.  264,  48  A.  S.  R.  22;  239,  52  Atl.  712,  54  Atl.  99,  91  A.  8. 
People  V.  Hecker,  109   Cal.  451,  42   R.  423. 
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when  assailed  in  one's  own  home  never  has  been  seriously  questioned. 
Upon  the  theory  that  a  man's  house  is  his  castle,  and  that  he  has  a 
light  to  protect  it  and  those  within  it  from  intrusion  or  attack,  the 
rule  is  practically  universal  that,  when  a  person  is  attacked  in  his 
own  dwelling  he  is  not  required  to  retreat,  but  may  stand  at  bay 
and  turn  on  and  kill  his  assailant  if  this  be  apparently  necessary 
to  save  his  own  life,  or  to  protect  himself  from  great  bodily  harm.' 
A  man  may  repel  force  by  force  in  defense  of  his  person,  habitation, 
or  property  against  one  who  manifestly  intends  or  endeavors  by 
violence  or  surprise  to  commit  a  known  felony,  such  as  murder,  rape, 
robbery,  arson,  burglary,  and  the  like,  upon  either.  In  these  cases 
he  is  not  obliged  to  retreat  but  may  pursue  his  adversary  until  he 
has  secured  himself  from  all  danger.^  Since  early  times  a  man's 
dwelling  has  been  regarded  as  the  limit  of  retreat  for  him.  In  the 
turbulence  of  early  times,  men  made  their  habitations  holds  of  defense, 
and  were  often  compelled  to  protect  themselves  therein.  One's  dwell- 
ing was  regarded  as  his  place  of  refuge.  Its  sanctity  in  this  regard 
was  fully  recognized  by  the  law.  A  man  in  his  own  house  was 
treated  as  ''at  the  wall,''  and  could  not,  by  another's  assault,  be  put 
under  any  duty  to  flee  therefrom.*  Nor  does  the  fact  that  retreat 
can  be  safely  effected  render  it  necessary  for  a  man  assaulted  in  his 
dwelling  to  retreat  therefrom,*®  and  an  instruction,  in  a  prosecution 
for  homicide,  making  the  justification  of  the  accused  depend  upon 

7.  Brinkley  v.  State,  89  Ala.  34,  8  72;  15  Ann.  Cas.  51. 
8o.  22,  IS  A.  S.  R.  87;  Martin  v.  State,  As  to  attaek  on  dwelling  as  excusing 
90  Ala.  602,  8  So.  858,  24  A.  S.  R.  homicide,  see  infra,  par.  144. 
844;  Lee  v.  State,  92  Ala.  15,  9  So.  Where  a  wife  interposes  the  plea  of 
407,  25  A.  S.  R.  17;  Karr  v.  State,  100  self-defense  in  a  prosecntion  for  kill- 
Ala.  4,  14  So.  851,  46  A.  S.  R.  17;  ing  her  husband,  she  is  entitled  to  an 
Hutcherson  v.  State,  165  Ala.  16,  50  instruction  that  when  living  with  him 
So.  1027,  138  A.  S.  R.  17 ;  Elder  v.  in  his  house,  his  home  is  her  home,  and 
State,  69  Ark.  648,  65  S.  W.  938,  86  the  law  imposes  no  duty  upon  her  to 
A.  S.  R.  220;  People  v.  Lewis,  117  retreat  to  avoid  a  difficulty,  even  with 
Cal.  186,  48  Pac.  1088,  59  A.  S.  R.  him,  if  she  is  free  from  fault  in  bring- 
167;  State  v.  Bennett,  128  la.  713,  105  ing  on  the  difficulty.  Hutcherson  v. 
N.  W.  324,  5  Ann.  Cas.  997  and  note;  State,  165  Ala.  16,  50  So.  1027,  138 
Estep  V.  Com.,  86  Ky.  39,  4  S.  W.  820,  A.  S.  R.  17. 

9  A.  S.  R.  260;  Young  v.  State,  74       8.  People  v.  Lewis,  117  Cal.  186,  48 
Neb.  346,  104  N.  W.  867,  2  L.R.A.   Pac.  1088,  59  A,  S.  R.  167. 
(N.S.)  66  and  note;  State  v.  Brooks,       9.  Lee  v.  State,  92  Ala.  15,  9  So. 
79  S.  C.  144,  60  S.  E.  518, 128  A.  S.  R.  407,  25  A.  S.  R.  17. 
836,  15  Ann.  Cas.  49, 17  L.R.A.(N.S.)       Note:  5  Ann.  Cas.  999. 
483;  State  v.  Patterson,  45  Vt.  308,  12       10.  Brinkley  v.  State,  89  Ala.  34,  8 
Am.  Rep.  200 ;  State  v.  Cushing,  14   So.  22, 18  A.  S.  R.  87 ;  Palmer  v.  State, 
Wash.  527,  45  Pac.  145,  53  A.  S.  R.  9  Wyo.  40,  59  Pac.  793,  87  A.  S.  R. 
883;  Pahner  v.  State,  9  Wyo.  40,  59  910. 
Pac.  793,  87  A.  S.  R.  910.  Note:  2  L.R.A.(N.S.)  72. 

Notes :  74  A,  S.  R.  727 ;  93  A.  S.  R.       Compare  Askew  v.  State,  94  Ala.  i, 
261;  67  L.R.A.  541;  45  L.R.A.(N.S.)    10  So.  657,  33  A.  S.  R.  83. 
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no  other  safe,  or  apparently  safe,  means  of  avoiding  the  danger,  » 
improper,  it  appearing  that  the  accused  was  attacked  in  his  own 
house.^^  But  whilo  a  person  assaulted  in  his  own  house  is  not  bound 
to  retreat,  he  is  not  entitled  to  kill  his  assailant  unless  he  actually  and 
upon  sound  reason  believes  that  he  is  in  danger  of  his  life,  or  of  great 
bodily  harm  from  the  assault.^^  Furthermore,  it  has  been  held  that 
after  retreating  from  his  dwelling  the  principle  no  longer  applies, 
and  he  cannot  then  strike  with  a  deadly  weapon,  unless  it  reasonably 
a]>pears  to  be  necessary  to  save  himself  from  grievous  bodily  harm.** 
While  the  courts  are  agreed  upon  the  general  rule,  there  has  been 
some  difference  of  authority  respecting  the  extent  of  premises  that 
may  be  defended  without  retreat.  That  the  rule  is  not  limited  to 
the  dwelling  house,  strictly  speaking,  seems  to  be  generally  conceded.'* 
A  man  has  the  same  right  to  defend  his  place  of  business  against 
intrusion  that  he  has  to  defend  his  dwelling;  and  he  is  no  more  under 
the  necessity  of  retreating  from  the  one  than  the  other  when  he  is 
unlawfully  or  feloniously  assailed.**  While  the  law  does  not  counten- 
ance the  taking  of  life  to  repel  a  mere  trespass,**  a  man  of  ordinary 
courage,  who  is  without  fault,  and  on  his  own  premises,  will  not 
retreat  until  absolutely  compelled  to  do  so,  and  he  should  not,  under 
such  circumstances,  be  obliged  to  fly  from  an  assailant  to  receive  the 
protection  of  the  law.*'  It  has  been  held  that  where  a  person  is 
assailed  qn  his  own  grounds,  outside  of  his  dwelling  house,  without 
any  fault  of  his  own,  he  is  not  obliged  to  retreat,  but  may  stand  his 
ground  and  defend  himself  with  such  force  as  may  be  necessary.** 
The  curtilage,  or  such  space  as  is  occupied  customarily  by  the  dwelling 
house  and  out  buildings,  may  thus  be  defended.**  Furthermore, 
it  has  been  held  tliat  a  person  on  his  premises  outside  his  home,  in 
his  orchard  lot  fifty  or  sixty  yards  from  his  dwelling,  if  assaulted  by 
another  with  a  deadly  weapon,  is  not  bound  to  retreat  but  may  stand 
his  ground  and  meet  such  attack  even  to  the  killing  of  his  assailant, 
if  in  other  respects  he  brings  himself  within  the  ordinary  rules  of 

11.  Estop  V.  Com.,  86  Ky.  39,  4  S.  S.  R.  910. 

W.  820,  9  A.  S.  R.  260.  Notes:  2  L.R.A.(N.S.)  66:  6  Ann. 

Note:  2  L.R.A.(N.S.)  74.  Cas.  1000. 

12.  Elder  v.  State,  69  Ark.  648,  65  16.  Note:  5  Ann.  Cas.  1000. 
S.  W.  938,  86  A.  S.  R.  220;  Young  v.  16.  See  infra,  par.  143. 

State,  74  Neb.  346,  104  N.  W.  867,  2  17.  State  v.  Bennett,  128  Ta.  713, 

L.RA.(N.S.)  66  and  note.     ^  105  N.  W.  324,  5  Ann.  Cas.  997. 

13.  Martin  v.  State,  90  Ala.  602,  8  18.  Palmer  v.  State,  9  Wyo.  40,  59 
So.  858,  24  A.  S.  R.  844.  Pac.  793,  87  A.  S.  R.  910. 

14.  State  V.   Bennett,   128  la.   713,  Note:  5  Ann.  Cas.  1000. 

105  N.  W.  324,  5  Ann.  Cas.  997;  Stato  19.  Lee  v.  State,  92  Ala,  15,  9  So. 
V.  Brooks,  79  S.  C.  144,  60  S.  E.  518,  407,  25  A.  S.  R.  17;  State  v.  Brooks, 
228  A.  S.  R.  836,  15  Ann.  Cas.  49  and  79  S.  C.  144,  60  S.  E.  518,  128  A.  S. 
aote,  37  L.R.A.(N.S.)  483;  Palmer  t.  R.  836,  15  Ann.  Cas.  49,  17  L.R.A 
State.  9  Wyo.  40,  59  Pac.  793,  87  A.    (N.S.)  483. 
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self-defense.*^  According  to  some  courts,  however,  the  curtilage  is 
the  extent  of  the  premises  that  may  be  defended  without  retreat,  and 
when  one  is  beyond  its  precincts,  though  upon  his  own  land,  ho  is 
under  the  duty  to  retreat,  when  retreat  with  safety  to  himself  is  prac- 
ticable. Hence,  he  is  not  justified  in  committing  a  homicide  simply 
from  the  fact  that  he  had  retreated  to  and  was  upon  his  own  land, 
but  not  within  the  curtilaga^  A  roomer  in  a  house  may  not  when 
attacked  by  its  owner,  in  the  building,  out  of  his  own  room,  take 
life,  without  retreating,  on  the  theory  that  he  is  in  his  own  habita- 
tion.* 

136.  Aggressive  Acts  by  Slayer — ^Provocation  of  Conflict. — The 
rule  is  thoroughly  established  and  in  its  general  terms  is  universally 
recognized  that  a  plea  of  self-defense  cannot  be  sustained  where  the 
defendant  shows  that  he  was  the  aggressor  and  provoked  the  dif- 
ficulty, or  where  he  acted  in  retaliation.  Neither  state  of  facts  is  suf- 
ficient  to  show  that  necessity  upon  which  the  law  of  self-defense  is 
based.^  The  mere  fact  that  the  deceased  strikes  the  first  blow  or  fires 
the  first  shot,  or  throws  his  hand  to  his  pocket  as  if  to  produce  and 

20.  Beard  v.  United  States,  158  U.  Feeley,  191  Mo.  300,  92  S.  W.  663, 

S.  550,  15  S.  Ct.  962,  39  U.  S.  (L.  ed.)  112  A.  S.  R.  511,  3  L.R.A.(N.S.)  351; 

1086;  State  v.  Brooks,  79  S.  C.  144,  60  People  v.  McLeod,  1  Hill  (N.  Y.)  377, 

S.  E.  618,  128  A.  S.  R.  836,  15  Ann.  37  Am.  Dec.  328;  State  v.  Hill,  20  N. 

Cas.  40,  17  L.R.A.(N.S;)  483.  C.  629,  34  Am.  Dec.  396;  gtate  v.  Pol- 

1.  Lee  V.  State,  92  Ala.  15,  9  So.  lard,  168  N.  C.  116,  83   S.   E.  167, 
407,  25  A.  S.  R.  17.  L.R.A.1915B  529;  Stoffer  v.  Stete,  15 

Note:  74  A.  S.  R.  728.  Ohio  St.  47,  86  Am.  Dec.  470;  Logue 

2.  State  V.  Dyer,  147  Ta.  217,  124  v.  Com.,  38  Pa.  St.  265,  80  Am.  Dec. 
N.  W.  629,  29  L.R.A.(N.S.)  459.  481;  State  v.  Traramell,  40  S.  C.  331, 

3.  Brown  v.  State,  83  Ala.  33,  3  So.  18  S.  E.  940,  42  A.  S.  R.  874;  State  v. 
857,  3  A.  S.  R.  685;  Gibson  v.  State,  Davis,  50  S.  C.  405,  27  S.  E.  905,  62 

89  Ala.  121,  8  So.  98,  18  A.  S.  R.  96;  A.  S.  R.  837;  State  v.  Stockman,  82 
Springfield  V.  State,  96  Ala.  81, 11  So.  S.  C.  388,  64  S.  E.  595,  129  A.  S.  R. 
260,  38  A.  S.  R.  86;  Dabney  v.  State,  888;  State  v.  Lee,  85  S.  C.  101,  67  S. 
113  Ala.  38,  21  So.  211,  59  A.  S.  R.  E.  141,  137  A.  S.  R.  869;  Foutch  v. 
92;  People  v.  Button,  106  Cal.  028,  39  State,  95  Teiin.  711,  34  S.  W.  423,  45 
Pac.  1073,  46  A.  S.  R.  259,  28  L.R.A.  L.R.A.  687  and  note;  Reed  v.  State,  11 
591;  People  v.  Heoker,'  109  Cal.  451,  Tex.  App.  509,  40  Am.  Rep.  795;  Levy 
42  Pac.  307,  30  L.R.A.  403;  Lovett  v.  v.  State,  28  Tex.  App.  203,  12  S.  W. 
State,  30  Fla.  142,  11  So.  550,  17  596,  19  A.  S.  R.  826;  Hooper  v.  State, 
L.R.A.  705;  Drysdale  v.  State,  83  Ga.  44  Tex.  Crim.  125,  69  S.  W.  149, 
744,  10  S.  E.  368,  20  A.  S.  R.  340,  6  100  A.  S.  R.  845;  Vann  v.  State,  45 
L.R.A.  424  and  note;  Gainey  v.  Tex.  Crim.  434,  77  S.  W.  813, 
People,  97  111.  270,  37  Am.  Rep,  109;  108  A.  S.  R.  961;  Ybung  v.  State,  53 
State  v.  Benliam,  23  la.  154,  92  Am.  Tex.  Crim.  416,  110  S.  W.  445,  126  A. 
Dfec.  417;  State  v.  Rogers,  18  Kan.  78,  S.  R.  792;  Hudson  v.  State,  59  Tex. 
26  Am.  Rep.  754;  People  v.  Pearl,  76  Crim.  650,  129  S.  W.  1126,  Ann.  Cas. 
Mich.  207,  42  N.  W.  1109,  15  A.  S.  R.  1912A  1324. 

304,  4  L.R.A.  709;  State  v.  Partlow,       Notes:  74  A.  S.  R.  731;  109  A.  S. 

90  Mo.  608,  4  S.  W.  14,  59  Am.  Rep.  R.  805;  45  L.R.A.  688,  690,  605;  63 
31;  State  v.  Herrell,  97  Mo.  105,  10    L.R.A.  385. 

S.  W.  387,  10  A.  S.  R.  289;  State  v. 
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use  a  deadly  weapon,  will  not  affect  the  position  of  the  accused.  So 
if  one  goes  and  arms  .himself  to  engage  in  a  combat  with  deadly 
weapons  on  an  invitation  accepted,  or  upon  mutual  agreement,  and 
engages  in  it,  he  cannot  justify  his  actions  on  the  ground  of  self- 
defense.*  If  the.  slayer  provoked  the  combat,  or  produced  the  occasion 
.  in  order  to  have  a  pretext  for  killing  his  adversary,  or  doing  him  great 
bodily  harm,  the  killing  will  be  murder  no  matter  to  what  extremity 
he  may  have  been  reduced  in  the  combat.*  If,  on  the  other  hand, 
he  had  no  felonious  intent,  intending  merely  an  ordinary  battery,  and 
during  the  progress  of  the  fight  is  compelled  to  take  the  life  of  his 
adversary  in  order  to  save  his  own,  he  is  guilty  of  manslaughter.* 
The  fault  in  bringing  on  a  difficulty  which  will  deprive  one  of  the  right 
of  self-defense  is  not  confined  to  the  precise  time  of  the  fatal  encounter 
which  results,  but  may  include  fault  so  closely  connected  with  the 
difficulty  in  time  and  circumstances  as  to  be  fairly  regarded  as  operat- 
ing to  bring  it  on.'  In  some  cases  the  accused  has  sought  to  free 
himself  under  the  plea  of  self-defense,  upon  the  ground  that  the 
quarrel  preceding  the  one  in  which  the  homicide  occurred  was  super- 
induced by  the  deceased.  In  such  cases,  however,  the  plea  of  self- 
defense  will  be  of  no  avail  where  the  first  quarrel  has  ended,  and 
there  has  been  a  cessation  of  the  conflict,  or  the  deceased  has  with- 
drawn therefrom,  and  the  subsequent  difficulty  is  provoked  or  brought 
about  by  tbe  accused  himself,  as  he  is  the  aggressor  in  bringing  on 
or  renewing  the  affray,  even  though  in  so  renewing  the  difficulty  he 
has  no  intention  of  killing  or  of  doing  serious  bodily  harm.  But 
the  rule  would  be  the  reverse  if  there  was  no  cessation  from  the  time 
the  deceased  struck  the  first  blow  or  commenced  the  difficulty.* 
Whether  an  act  done  or  the  words  spoken  by  the  party  are  of  a  char- 
acter to  provoke  a  difficulty  and  did  so  provoke  it  is  a  fact  to  be  con- 
sidered by  the  jury,  and  it  is  for  the  jury  to  consider  and  determine  the 
question  whether  the  accused  acted  in  self-defense,  and  also  whether 
from  the  facts  proved  he  by  lis  own  wrongful  acts  brought  about  the 
danger,  if  any,  to  himself.* 

137.  What  Constitutes  Provocation  of  Conflict. — Generally  it  may 
be  said  that  any  act  of  the  accused  in  violation  of  law  and  reasonably 
calculated  to  produce  the  occasion  amounts  to  bringing  on  the  diffi- 
culty and  bars  his  right  of  self-defense.**    Acts,  however,  that  merely 

4.  Note:  45  L.R.A.  699-704.  v.  State,  53  Tex.  Crim.  416, 110  8.  W. 

6.  Gibson  v.  State,  89  Ala.  121,  8  445,  126  A.  S.  R.  792. 

So.  98,  18  A.  S.  R.  96;  Stale  v.  Gor-  7.  State  v.  Lee,  85  S.  C.  101,  67  8. 

don,  191  Mo.  114,  89  S.  W.  1025,  109  E.  141, 137  A.  S.  R.  869. 

A.   S.  R.  790;  Foutch  v.   State,  95  8.  Notes:  74  A.  S.  R.  731;  45  L.B.A. 

Tenn.  711,  34  S.  W.  423,  45  L.R.A.  706. 

687.  9.  Note:  45  L.R.A.  706. 

6.  State  v.  Gordon,  191  Mo.  114,  89  10.  Note :  45  L.R.A.  695. 
S.  W.  1025,  109  A,  S.  R.  790;  Young 
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afford  an  opportunity  for  conflict,  or  which  do  not  proximately  con- 
tribute thereto,  will  not  have  this  effect.**  The  mere  fact  that  one 
does  an  inconsiderate,  yet  not  unlawful  act,  will  not  forfeit  tlie  right 
of  self-defense ;  **  and  the  right  exists,  notwithstanding  a  mere  prepara- 
tion to  commit  the  wjongful  act,  where  there  is  no  accompanying 
demonstration  which  indicates  the  wrongful  purpose.*'  The  accused 
must  willingly  and  knowingly  have  used  some  language  or  have  done 
some  act  after  meeting  his  antagonist,  reasonably  calculated  to  lead 
to  an  affray  or  deadly  conflict,  and  unless  such  act  was  clearly  cal- 
culated and  intended  to  have  such  effect,  the  right  of  self-defense  is 
not  lost,  even  though  the  defendant  armed  himself  and  went  there 
for  the  purpose  of  a  conflict.*^  One  person  may  seek  an  interview 
with  another  in  a  peaceable  manner  for  the  purpose  of  demanding 
an  explanation  of  offensive  words  or  conduct,*^  and  according  to 
many  of  the  decisions  he  need  not  go  in  a  friendly  spirit.**  Indeed, 
the  further  fact  that  the  slayer  uses  opprobrious  language  and  insult- 
ing epithets  to  the  deceased,  thereby  provoking  the  conflict,  has  been 
held  not  to  forfeit  the  right  of  self-defense;  *'  but  the  decisions  are 

11.  Wilkerson  ▼.  State,  91  Ga.  729,  14.  State  t.  Benham,  23  la.  154,  92 
17  S.  £.  990,  44  A.  S.  R.  63 ;  State  v.  Am.  Dec  417 ;  Bohannon  v.  Com.,  8 
Gordon,  191  Mo.  114,  89  S.  W.  1026,  Bush.  (Ky.)  481,  8  Am.  Rep.  474; 
109  A.  S.  R.  790  and  note;  State  v.  Shannon- v.  State,  35  Tex.  Grim.  2,  28 
Peeley,  194  Mo.  300,  92  S.  W.  663, 112  S.  W.  687,  60  A.  S.  R.  17;  Airhart  v. 
A.  S.  R.  511,  3  L.R.A.(N.S.)  351;  State,  40  Tex.  Grim.  470,  51  S.  W. 
State  V.  Larkin,  250  Mo.  218,  157  S.  214,  76  A.  S.  R.  736. 

W.  600,  46  L.R.A.(N.8.)  13;  Meuly  v.  Note:  45  L.R.A.  698. 

SUte»  26  Tex.  App.  274^  9  S.  W.  563,  15.  State  v.  Doris,  51  Ore.  136,  94 

8  A.  S.  R.  477;  Shannon  v.  State,  35  Pac.  44,  16  L.R.A.(N.S.)  660;  Beard 

Tex.  Grim.  2,  28  S.  W.  687,  60  A.  S.  v.  State,  47  Tex.  Crim.  50,  81  S.  W. 

R.  17;  Beard  v.  State,  47  Tex.  Grim.  33, 122  A.  S.  R.  672;  Gray  v.  State,  55 

50,  81  S.  W.  33,  122  A.  S:  R.  672;  Tev.   Grim.   90,   114   S.   W.   635,   22 

King  V.  State,  51  Tex.  Grim.  208,  101  L.R.A.(N.S.)  513. 

S.  W.  237,  123  A.  S.  R.  881;  Young  Notes:  74  A.  S.  R.  732;  45  L.R.A. 

V.  State,  53  Tex.  Grim.  416, 110  S.  W.  687. 

445,  126  A.  S.  R.  792;   Tilmyer  v.  Killing  is  justifiable  on  the  ground' 

State,  5a  Tex.  Crim.  562,  126  S.  W.  of  necessary  selfdefense   if   the   nc- 

870,  137  A.  S.  R.  982.  cused' sought  an  interview  with  the  de- 

Notes:  74  A.  S.  B.  731;  45  L.R.A.  ceased  with  no  hostile  intentions,  but 

687.                      '  solely  to  demand  settlement  and  pay- 

12.  Young  V.  State,  53  Tex.  Grim,  ment  of  a  claim,  Bonnard  v.  State,  25 
416,  110  S.  W.  445,  126  A.  S.  R.  792.  Tex.  App.  173,  7  S.  W.  862, 8  A.  S.  R. 

18.  Foutch  V.  State,  95  Tenn.  711,  431. 
34  S.  W.  423,  45  L.RA..  687;  Meuly       16.  King  v.  State,  51  Tex.  Grim.  208, 

V.  State,  26  Tex.  App.  274,  9  S.  W.  101  S.  W.  237,  123  A.  S.  R.  881. 
663,  8  A.  S.  R.  477 ;  Airhart  v.  State,       17.  Stote  v.  Gordon,  191  Mo.  114,  89 

40  Tex.  Grim.  470,  51  S.  W.  214,  76  A.  S.  W.  1025, 109  A,  S.  R.  790  and  note; 

S.  R.  736;  Tilmyer  v.  Stete,  58  Tex.  State  v.  Doris,  51  Ore.  136,  94  Pac.  44, 

Crim.  562, 126  S.  W.  870, 137  A.  S.  R.  16  L,R.A.(NJS.)   660;  Levy  v.  State, 

^82.  28  Tex.  App.  203, 12  S.  W.  596, 19  A. 

Note :  74  A.  S.  R.  732.  S.  R.  826 ;  Gray  v.  State,  55  Tex.  Grim. 
R.  G.  L.  Vol.  XIII.— 63.      833 
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-lOt  harmonious  on  this  point/®  some  of  them  taking  the  view  that  the 
plea  of  self-defense  is  not  available  to  one  who  used  language  so 
opprobrious  that  a  reasonable  man  would  expect  it  to  bring  on  a 
physical  encounter,  and  which  actually  did  contribute  to  bring  it  on.** 
Another  point  upon  which  the  cases  are  conflicting  is  the  effect  of 
illicit  sexual  intercourse  with  the  wife  of  another.  The  adulterer, 
according  to  some  courts,  when  discovered  by  the  husband,  is  to  be 
considered  the  aggressor  and  provoker  of  the  diflSculty  which  subse- 
quently ensues  between  himself  and  the  husband,  and  he  cannot  law- 
fully defend  himself  agamst  the  husband's  violence,  and  stand  his 
ground  and  shoot  or  cut  in  order  to  repel  the  husband's  attack  upon 
him.-<^  He  must  seek  safety  in  flight  only,*  But  this  statement  of 
the  rule  does  not  apply  to  a  case  where  the  husband  knew  of  his  wife's 
infidelity  and  laid  a  trap  to  catch  her  paramour  expecting  to  catch 
him  and  intending  to  kill  him.  Under  such  circumstances  the  parar 
mour  does  not  lose  his  right  of  self-defense.*  Other  courts,  however* 
hold  that  a  husband  has  no  right  to  kill  his  wife's  paramour,  though 
he  comes  on  them  at  the  time  of  the  adulterous  act,  and  that  therefore 
the  paramour  may  defend  himself  against  a  deadly  assault  by  the 
husband.* 

138.  Withdrawal  of  Slayer  after  Having  Provoked  Conflict.— If 
persons  willingly,  upon  a  sudden  quarrel  or  provocation,  engage  in 
mutual  combat  with  deadly  weapons  as  the  result  of  hot  blood,  and 
homicidei  ensues,  the  killing  ordinarily  will  be  manslaughter;*  but 
even  though  the  accused  may  in  the  first  instance  have  intentionally 
brought  on  the  difficulty  and  provoked  the  occasion,  yet  his  right  of 
self-defense  will  revive,  and  his  actions  will  be  held  justifiable  upon 
the  ground  of  self-defense  in  all  cases  where  he  has  withdrawn  from 
the  aflfray  or  difficulty  in  good  faith  as  far  as  he  possibly  can,  and 
clearly  and  fairly  announced  his  desire  for  peace.  In  such  cases  if 
he  is  pursued  by  the  other'party,  who  again  brings  on  the  diflBculty,' 
his  right  of  self-defense,  though  once  lost,  revives,  and  may  be  success- 
fully pleaded  by  him.^    Though  a  person  makes  an  unlawful  assault 


<> 


90,  114  S.  W.  035,  22  L.R.A.(N.S.)  S.  E.  358,  20  A.  S.  R.  340,  6  L.R.A. 

613.  424. 

Note:  45  L.R.A.  702.  2.  Wilkerson  v.  State,  91  Ga.  729, 

18.  Note :  45  L.R.A.  701.  17  S.  E.  990,  44  A.   S.  R.  63,  dis- 

19.  State  V.  Lee,  85  S.  C.  101,  67  ting:uishing  Drysdale  v.  State,  83  Ga. 
S.  E.  141,  137  A.  S.  R.  869.  744,  10  S.  E.  358,  20  A.  S.  R.  340, 

20.  Dabney  v.  State,  113  Ala.  38,  21  6  L.R.A.  424,  cited  in  the  next  preced- 
So.  211,  59  A.  S.  R.  92;  Drysdale  v.  ing  note. 

State,  83  Ga.  744,  10  S.  E.  358,  20  A.  3.  State  v.  Larkin,  250  Mo.  218, 157 

S.  R.  340,  6  L.R.A.  424.  S.  W.  600,  46  L.R.A.  (N.S.)  13.      *      ' 

Notes:  74  A.  S.  R.  731;  45  L.R.A.  4.  Note:  45  L.R.A. (N.S.)  650.    See 

69G;  40  L.R.A.(N.S.)  14.  supra,  par.  128,  136. 

1/ Drysdale  v.  State,  83  Ga.  744, 10  5.  People  v.  Batchelder,  27  CiL  89, 
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2uid  inflicts  serious  injury  upon  another,  yet  the  subsequent  combat 
oetween  them,  though  the  whole  consists  of  but  one  combat  or  assault, 
may  assume  such  a  form  as  will  entitle  the  first  assailant  to  act  in 
self-defense  even  to  the  extent  of  taking  the  life  of  his  adversary,  as 
where  after  the  first  assault  the  assailant  declines  further  combat,  and 
such  declination  is  known  to  and  understood  by  his  adversary,  who, 
nevertheless,  continues  the  combat  and  makes  it  necessary  for  the 
original  assailant  to  defend  himself  or  suffer  death  or  great  bodily 
injury.*  As  to'  whether  the  rule  applies  to  one  who  engages  in  the 
commission  of  a  crime  is  a  point  upon  which  the  courts  do  not  seem 
to  be  in  agreement.  It  has  been  held  that  one  who  enters  a  house 
for  an  unlawful  purpose,  but,  on  being  discovered  by  the  owner, 
abandons  the  purpose  and  flees,  enjoys  the  right  of  self-defense,  if 
pursued  and  attacked  by  the  owner.^  On  the  other  hand,  it  has  been 
held  that  where  a  person,  intending  to  commit  a  robbery,  covers 
another  with  a  pistol,  whereupon  the  latter  himself  draws  a  pistol  and 
directs  the  robber  to  throw  up  his  hands,  the  robber,  as  he  retreats  and 
attempts  to  escape,  is  not,  in  respect  to  the  right  of  self-defense,  in 
so  favorable  a  position  as  is  the  aggressor  in  a  sudden  quarrel  who 
withdraws  from  the  combat  and  place  of  encounter.®  However  this 
may  be,  the  courts  are  generally  agreed  that  an  aggressor,  to  be 
remitted  to  this  right,  must  have  withdrawn  actually  and  really  •  and 
in  good  faith.^^  He  must  retreat  as  far  as  the  fierceness  of  the  assault 
by  the  other  will  permit  without  danger  of  death  or  great  personal 
injury,  before  he  will  be  justified  in  killing.*^    An  insufficient  retreat 

85  Am.  Dec.  231;  People  v.  Button,  L.R.A.(N.S.)  448. 

106  Cal.  C28,  39  Pac.  10V3,  46  A.  S.  R.  Notes:  74  A.  S.  R.  734;  45  L.R.A. 

259,  28  L.R.A.  591;  People  v.  Hecker,  707;  45  L.R.A.(N.S.)  146,  647,  650. 

109  Cal.  451,  42  Pac.  307,  30  L.R.A.  6.  People  v.  Button,  106  Cal.  628, 

403;  Com.  V.  Webster,  5  Cush.  (Mass.)  39  Pac.  1073,  46  A.   S.  R.  259,  28 

295,  62  Am.  Dec.  711;  State  v.  Gor-  L.R.A.  691. 

don,  191  Mo.  114,  89  S.  W.  1025,  109  7.  Cox  v.  State,  57  Tex.  Crim.  427, 

A.  S.  R.  790  and  note;  State  v.  Webb,  123  S.  W.  696,  136  A.  S.  R,  992,  26 

216  Mo.  378, 115  S.  W.  998,  129  A.  S.  L.R.A. (N.S.)  621. 

R.  518,  16  Ann.  Cas.  518,  20  L.R.A.  8.  State  v.  Shockley,  29  Utah  25,  80 

(N.S.)  1142;  State  v.  Ellick,  60  N.  C.  Pac.  865,  110  A.  S.  R.  639. 

450,  86  Am.  Dec.  442;  State  v.  Pollard,  9.  State  v.  Hatch,  57  Kan.  420,  46 

168  N.  C.  116,  83  S.  E.  167,  L.R.A.  Pac.  708,  57  A.  S.  R.  337. 

1915B  529;  Scoffer  v.  Slate,  15  Ohio  Notes:  109  A.  S.  R.  809;  45  L.R.A. 

St.  47,  86  Am.  Dec.  470;  Bonnard  v.  710;  2  L.R.A.(N.S.)   63. 

State,  25  Tex.  App.  173,  7  S.  W.  862,  10.  State  v.  Hood,  03  W,  Va.  182, 

8  A.  S.  R.  431;  Hooper  v.  State,  44  59  S.  E.  971,  129  A.  S.  R.  964,  15 

Tex.  Crim.  125,  69  S.  W.  149,  100  A.  L.R.A.(N.S.)  448. 

S.  R.  845;  Cox  v.  State,  57  Tex.  Crim.  Note:  109  A.  S.  R.  810. 

427,  123  S.  W.  606,  136  A.  S.  R.  992,  11.  State  v.  Ropers.  18  Kan.  78,  26 

26  L.R.A.(N.S.)  621;  State  v.  Shock-  Am.    Rep.   754;    State   v.    Hatch,   57 

ley,  29  Utah  26,  80  Pac.  865,  110  A.  S.  Kan.  420,  iG  Pac.  708,  57  A.  S.  R. 

R.  639 ;  State  v.  Hood,  63  W\  Va.  182,  337. 

;                           69  S.  E.  971,  129  A.  S.  R.  9U4,  15  Note:  2  L.R.A.(N.S.)  62. 
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is  of  no  effect.**  Nor  is  this  all;  the  aggressor  must  inform  his 
antagonist  of  his  purpose  to  withdi-aw  from  the  conflict.**  If  the 
circumstances  are  such  that  he  cannot  do  this,  it  is  attributable  to 
his  own  fault  and  he  must  abide  by  the  consequences.**  A  mere 
momentary  cessation  of  hostilities  with  no  bona  fide,  clearly  expressed 
intention  to  withdraw  from  the  conflict  is  not  sufficient  to  justify  the 
original  aggressor  in  killing  under  the  plea  of  self-defense.*'  Accord- 
ing to  some  decisions,  however,  to  revive  the  right  of  self-defense,  an 
aggressor  in  a  combat  is  not  required  to  retreat  by  way  of  withdraw- 
ing therefrom,  where  the  attack  is  so  fierce  that,  by  retreating,  he 
will  apparently  expose  himself  to  death,  or  serious  bodily  harm.** 

Defense  of  Other  Persons 

139.  In  General. — ^A  person  not  only  may  take  life  in  his  own 
defense  *'  but,  by  virtue  of  the  rule  of  the  common  law,  he  may  do  so 
also  in  defense  of  another  who  beaii3  to  him  the  relationship  of  wife, 
parent,  or  child.  And,  of  course,  a  wife  may  act  in  defense  of  her 
husband  in  the  same  manner  as  he  may  act  in  defense  of  her.**  The 
rule  permits  a  person  to  take  the  life  of  another  in  defense  of  a 
brother,**  or  nephew.**  And  it  seems  that  the  relationship  of  master 
and  servant  gives  rise  to  the  same  right.*  Not  only  is  it  the  strict 
right,  but  it  is,  indeed,  the  legal  duty  of  a  person  to  protect  another 
who  is  related  to  him  by  consanguinity  or  affinity.*    A  father  has 

12.  Notes:  45  L.R.A.  711;  2  L.R.A.  Cook,  78  S.  C.  253,  69  S.  E.  862,  125 

{N.S.)  63;  45  L.R.A.(N.S.)  648.  A.  S.  R.  788,  13  Ann.  Cas.  1061,  15 

IS.  People  V.  Button,  106  Cal.  628,  L.R.A.(N.S.)    1013;   Foster  v.   State, 

39   Pac.  1073,  46  A.   S.  R.   259,  28  102  Tenn.  33,  49  S.  W.  747,  73  A.  S. 

L,R.A.   591;   People   v.   Hecker,   109  R.    855;   Mayhew   v.   State,   65   Tev. 

Cal.  461,  42  Pac.  307,  30  L.R.A.  403.  Crim.  290,  144  S.  W.  229,  39  L.R.A. 

14.  People  V.  Button,  106  Cal.  628,  (N.S.)  671. 

39  Pac.  1073,  46  A.   S.  R.  259,  28  Notes:  74  A.  S.  R.  735,  738;  132  A. 

L.R.A.  591;  Stote  v.  Kennedy,  169  N.  S.  R.  697;  67  L.R.A.  546;  13  Ann. 

C.  326,  85  S.  E.  42,  L.R.A.1915F  656  Cas.  1055, 1056. 

and  note.  19.  Wood  v.  State,  128  Ala.  27,  29 

15.  Note:  109  A.  S.  R.  810.  So.  657,  86  A.  S.  R.  71;  State  v.  Tum- 

16.  State  v.  Partlow,  90  Mo.  608,  4  er,  246  Mo.  598,  152  S.  W.  313,  Ann. 
S.  W.  14,  59  Am.  Rep.  31.  Cas.  1914B  451;  Johnson  v.  State,  125 

Note:  2  L.R.A.(N.S.)  65.  Tenn.  420,  143  S.  W.  1134,  Ann.  Cas. 

17.  See  supra,  par.  114  et  seq.  1913C   261 ;   Ross   v.   State,   10   Tex. 

18.  Bailey  v.  People,  54  Colo.  337,  App.  455,  38  Am.  Rep.  643;  Snell  v. 
130  Pac.  832,  Ann.  Cas.  1914A  1142,  State,  29  Tex.  App.  236, 16  S.  W.  722, 
45  L.R.A.(N.S.)  145  and  note;  Dukes  25  A.  S.  R.  723. 

V.  State,  11  Ind.  657,  71  Am.  Dec.  370;       Notes:  74  A.  S.  R.  736;  13  Ann. 
Estep  V.  Com.,  86  Ky.  39,  4  S.  W.  820,   Cas.  1057. 
9  A.  S.  R.  260;  Campbell  v.  Com.,  88       20.  Note:  13  Ann.  Cas.  1058. 
Ky.  402,  11  S.  W.  290,  21  A.  S.  R.       1.  Dukes  v.  State,  11  Ind.  557,  71 
348;  Utterback  v.  Com.,  105  Ky.  723,   Am.  Dec.  370- 

49  S.  W.  479,  88  A.  S.  R.  328;  Mor-       Notes:  74  A.  S.  R.  735;  67  L.R.A. 
rison  V.  Com.,  74  S.  W.  277,  24  Ky.  L.   546;  13  Ann.  Cas.  1058. 
Rep.  3493,  67  L.R.A.  529;  State  v.       2.  State  v.  Cook,  78  S.  C.  253,  69 
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the  right  to  protect  his  daughter  from  the  personal  \dolence  of  her 
husband,  and  to  go  to  his  premises  for  that  purpase.'  But  it  seems 
that  no  such  duty  obtains  in  the  case  of  a  man  and  a  woman  whom 
he  maintains  as  his  mistress.*  While  the  decisions  establish  the  com- 
mon law  rule  to  be  as  above  stated,  it  is  not  to  be  understood  that 
the  right  to  kill  in  defense  of  another  is  limited  to  cases  of  relation- 
ship ;  on  the  contrary  human  life  may  be  taken  for  the  protection  of 
a  companion  •  or  any  other  person,  even  a  stranger,*  though  doubtlesp 
a  clearer  more  pressing  need  of  protection  should  be  apparent  in  this 
case.  Generalized  in  full  the  rule  is  that  whenever  one  may  kill  in 
his  own  defense  another  may  act  in  his  behalf.'  In  some  instances 
tlie  statutes  declare  that  homicide  is  excusable  when  committed  in 
defense  of  husband,  wife,  parent,  child,  master,  mistress,  or  servant,* 
and  although  neither  brother  nor  sister  is  included  among  the  domestic 
relations  enumerated  in  the  statute,  yet  as  any  person  may  take  the 
life  of  another  to  prevent  him  from  committing  a  kno>\n  forcible 
felony  on  another,  a  brother  is  not  excluded  from  the  right  to  slay 
to  prevent  such  a  felony  upon  his  sister.*  The  amenability  to  the 
law  of  one  who,  finding  another  engaged  in  an  affray,  goes  to  his 
aid  and  takes  part  in  the  conflict,  depends  upon  his  own  acts  and 
intent,  and  not  upon  the  intent  which  actuates  the  person  to  whose 
aid  he  goes,  he  having  no  knowledge  thereof.** 

140,  Circumstances  Permitting  Killing — ^Necessity. — ^In  so  far  as 
the  right  to  take  human  life  is  dependent  upon  the  surrounding 
circumstances,  persons  acting  in  defense  of  others  are  in  the  same 
situation  and  upon  the  same  plane  as  those  who  act  in  defense  of 
themselves.**  The  facts  which  excuse  a  killing  in  defense  of  self, 
likewise  excuse  a  killing  in  defense  of  another;  and  every  fact  that 
is  requisite  to  the  one  case  must  also  be  present  in  the  other.**    Thus, 

S.  E.  862,  125  A.  S.  R.  788,  13  Ann.  795;  Weaver  v.  State,  l9  Tex.  App. 

Cas.  1Q61,  15  L.R.A.(N.S.)  1013.  547,  53  Am.  Hep.  389. 

Note:  132  A.  S.  R.  697.  Note:  13  Ann.  Cas.  1129. 

3.  Campbell  v.  Com.,  88  Ky.  402, 11  7.  Stanley  v.  Com.,  86  Ky.  440,  6 
S.  W.  290,  21  A.  S.  R.  348.  S.  W.  155,  9  A.  S.  R.  305. 

4.  Morrison  v.  Com.,  74  S.  W.  277,  8.  Litchfield  v.  State,  8  Okla.  Criin. 
24  Ky.  L.  Rep.  2493,  67  L.R.A.  529.  164,  126  Pac  707,  45  L.RJL.(N.S.> 

Note:  13  Ann.  Cas.  1057.  153. 

6.  Yardley  v.  State,  50  Tex.  Crim.  9.  Not*;  13  Ann.  Cas.  1058. 

644,  100  S.  W.  399,  123  A.  S.  R.  869.  10.  Snell  v.  State,  29  Te^.  App.  236, 

6.  In  re  Neagle,  135  U.  S.  1,  10  S.  15  S.  W.  722,  25  A.  S.  R.  723. 

Ct.  658,  34  U.  S.  (L.  ed.)  55,  affirming  Note:  67  L.R.A.  547. 

39  Fed.  833,  5  L.R.A.  78 ;  Mitchell  v.  11.  Biggs  v.  Com.,  164  Ky.  223,  175 

State,  22  Ga.  211,  68  Am.  Dec.  493;  S.   W.  379,  Ann.   Cas.   1916A  1096: 

Stanley  t.  Com.,  86  Ky.  440,  6  S.  W.  State  v.  Hennessy,  29  Nev.  320,  90 

155,  9  A.  S.  R.  305;  Morrison  v.  Com.,  Pac.  221,  13  Ann.  Cas.  1122. 

74  S.  W.  277,  24  Ky.  L.  Rep.  2493,  67  Note :  13  Ann.  Cas.  1056. 

L.R.A.  529  and  note;  State  v.  Bowers,  12.  State  v.  Hennessy,  29  Nev.  320, 

65  S.  C.  207,  43  S.  E.  656,  95  A.  S.  R.  90  Pac.  221,  13  Ann.  Cas;  1122. 
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the  right  of  a  son  to  defend  his  father  is  coextensive  with  the  right  of 
the  father  to  defend  himself,  and  whatever  the  father  may  do  right- 
fully in  repelling  an  assault,  actual  or  threatened,  the  son  coming 
to  his  assistance  may  do  rightfully.^'  If  it  is  made  to  appear  that 
the  deceased  intended  to  kill,  the  presumption  is  that  the  accused  had 
a  right  to  slay  him.^*  In  order  that  the  homicide  may  be  excusable 
the  defendant  must  show,  according  to  one  view,  that  the  killing  was 
actually  necessary,  not  merely  that  he  had  reasonable  ground  to 
believe  that  the  act  was  necessary;  and  that  he  had  no  other  way  to 
prevent  the  threatened  acts  of  the  deceased.*'  According  to  other 
courts,  however,  the  homicide  is  justifiable  when  there  is  a  reasonable 
ground  to  believe  that  the  death  of  or  serious  bodily  harm  to  a  third 
person  is  imminent,**  and  an  instruction  which  confines  the  right  to 
act  in  defense  of  another  to  the  existence  of  actual  danger,  and  which 
does  not  allow  the  right  to  act  in  good  faith  upon  appearances,  how- 
ever reasonable,  is  held  to  be  erroneous.*'  In  any  case  the  defendant 
must  have  acted  upon  an  honest  conviction  of  necessity.** 

141.  Necessity  Due  to  Fault  of  Person  Defended. — ^The  right  of  a 
person  to  take  life  in  defense  of  another  is  recognized  by  the  law 
only  when  such  other  would  be  entitled  to  kill  the  assailant  in  his 
own  defense,**  the  rights  of  the  one  interfering  being  affected  by  the 
principle  that  the  party  bringing  on  the  conflict  cannot  avail  himself 
of  the  doctrine  of  self-defense.-*  The  slayer  acts  at  his  peril  if  it 
turn  out  that  the  person  defended  had  forfeited  his  right  of  self- 
defense,*  or  that  the  person  slain  was  not  at  fault,*  and  he  will  be 
held  guilly  of  murder  or  manslaughter,  if  it  appear  that  the  per'^on 
defended  would  have  been  guilty  of  either  of  those  offenses  had  he 
taken  the  life  of  his  assailant.' 

13.  Note:  13  Ann.  Cas.  1050.  Stete,  125  Tenn.  420,  143  S.  W.  113*i, 

14.  Yardley  v.  State,  50  Tex.  Crira.  Ann.  Cas.  1913C  261. 

644,  100  S.  W.  399,  123  A.  S.  R.  869.       Notes:   46  L.R.A.   703;   39  L.R.A. 

15.  Note:  13  Ann.  Cas.  1131.  (N.S.)  671;  45  L.RA.(N.S.)  145;  13 

16.  Estep  V,  Com.,  86  Ky.  39,  4  S.  Ann.  Cas.  1130. 

W.  820,  9  A.  S.  R.  260 ;  State  v.  Turn-  20.  Wood  v.  State,  128  Ala.  27,  29 
er,  246  Mo.  598,  152  S.  W.  313,  Ann.   So  557,  86  A.  S.  R.  71. 

Cas.  1914B  451.  ^xt^o^^;.;?^.^?-^-   I?^'  .tL^^o'^t' 

Note:  13  Ann.  Cas.  1057,  1131.  (^-S.)  146;  13  Ann.  Cas.  1056,  1130. 

S   W  ?55^^  9V-  S^'T  30'5  ""''  ""''  '       '"  "^r;.  ZA^^  253,  59 
■l8.Not^:  45  L.R.i.CN.S.)  148;  13  S-^^^'^Jg;  IfAtilsf'ms!^'' 

,«   ;f  •  ^.        r.         .ne  ^     ^o*.        Notc :  45  L.R.A.(N.S.)  145. 

19.  Utterback  v.  Com.,  105  Ky.  723,       2.  Stanley  v.  Com.,  86  Ky.  440,  6 

49  S.  W.  479,  88  A.  S.  R.  328;  State  s.  W.  155,  9  A.  S.  R.  305. 
▼.  Cook,  78  S.  C.  253,  59  S.  E.  862,       3.  State  v.  Cook,  78  S.  C.  253,  99 

125  A.  S.  R.  788,  13  Ann.  Cas.  1051,  S.  E.  862,  125  A.  S.  R.  788,  13  Ann. 

15    L.R.A.(N.S.)    1013;    Johnson    v.  Cas.  1051,  15  L.RA.(N.S.)  1013. 
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142.  Knowledge  or  Belief  as  to  Who  1$  at  Fault-^In  some  instancee 
the  right  to  justify  a  killing  in  defense  of  family  and  relations  has 
been  held  to  depend  upon  the  actual  fact  as  to  the  rights  of  self- 
defense  of  the  one  defended,*  but  the  majority  of  the  decisions  are 
to  the  effect  that  the  accused  may  be  governed  by  appearances,  pro- 
vided he  act  honestly  and  according  to  what  seems  reasonably  neces- 
sary in  order  to  afford  protection.*  Of  course,  if  it  appear  that  the 
accused  knew  the  person  defended  to  have  been  the  aggressor,  he  is 
not  excusable  for  his  homicidal  act ;  ®  but  if  he  was  ignorant  as  to  who 
was  at  fault,  the  fact  that  such  person  provoked  the  conflict  will  not 
defeat  his  plea  of  excusable  homicide,  it  appearing  that  when  the 
blow  was  struclf  or  shot  fired  the  surrounding  circumstances  fairly 
indicated  a  necessity  for  defensive  action.^ 

Defense  of  Property 

143.  In  General — ^Trespass  to  Land  or  Goods. — It  is  not  true,  as  a 
general  rule,  that  an  invasion  of  property  rights  constitutes  an  excuse 
for  homicide.  On  the  contrary,  it  is  only  when  the  element  of  danger 
to  the  person  is  present  that  the  law  countenances  the  taking  of  human 
life.  The  fact  that  the  slayer  is  on  his  own  land  at  the  time  of  the 
killing,  and  the  further  fact  that  the  deceased  was  engaged  in  acts  of 
aggression  or  violence,  are  of  great — oftentimes  conclusive — probative 
force  in  establishing  self-defense;  but  it  is  defense  of  the  person  that 
is  in  issue,  not  the  element  of  protection  of  property  dissociated  from 
protection  of  person.*  Care  must  be  taken  to  distinguish  those  cases 
in  which,  while  preventing  a  threatened  trespass  on  property,  the 
life  of  the  owner  has  been  placed  in  danger  and  the  committing  of 
homicide  became  necessary  to  prevent  the  loss  af  life  or  great  bodily 
harm.  This  is  nothing  more  than  a  defense  of  one's  person,  and  is 
notj  strictly  speaking,  a  defense  of  property.*  While,  as  sometimes 
tias  been  said,  the  right  to  take  life  in  defense  of  property  may  be 
a  "natural  right,"  yet  its  exercise  is  limited  strictly  to  the  prevention 
of  forcible  and  atrocious  crimes.*®  It  is  commonly  said  that  tlie  crime 
must  be  a  felony.**    Where  a  trespass  to  land  is  forcible  the  owner 

4.  Note:  45  L.R.A.(N.S.)  147.  Notes:  74  A.  S.  R.  737;  C7  L.E.A. 

5.  Mayhew  v.  State,  65  Tex.  Crim.  638  et  seq. 

290,  144  S.  W.  229,  39  L.R.A.(N.S.)  See  Death,  vol.  8,  p.  779. 

671.  9.  People  v.  Dann,  53  Mich.  490,  19 

Note:  45  L.R.A.(N.S.)  147.  N.  W.  159,  51  Am.  Rep.  151;  State  v, 

6.  Note :  74  A.  S.  R.  736.  Patterson,  45  Vt.  308,  12  Am.  Rep. 

7.  Mayhew  v.  State.  65  Tex.  Crim.  200. 

290,  144  a  W.  229,  39  L.R.A.(N.S.)  Note:  74  A.  S.  R.  739. 

671.  10.  State  v.  Moore,  31  Conn.  479, 

Note:  74  A.  S.  R.  736.  83  Am.  Dec.  159. 

8.  Carroll  v.  State,  23  Ala.  28,  68  11.  State  v.  Thompson,  9  la.  188,  74 
Am.  Dec.  2«2;  People  v.  Flanagan,  60  Am.  Dec.  342. 

04^  M  Am.  Rep.  52.  Note:  74  A.  8.  R.  737. 
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may,  indeed,  resist  entry,**  but  a  bare  trespass,  unaccompanied  by 
any  attack  on  or  danger  to  the  person,  constitutes  no  excuse  for 
homicide.**  There  is  a  suggestion  in  some  of  the  cases  that  a  destruc- 
tion of  property  may  justify  a  taking  of  life,**  and  statutory  enact- 
ment seems  to  have  recognized  a  right  to  kill  in  defense  of  property ;  ** 
but  our  law  has  given  no  general  recognition  to  a  right  to  kill  in 
prevention  of  a  trespass  either  to  land  *•  or  to  goods.*'  No  injury 
to  property  rights  can  authorize  a  resort  to  this  extreme  measure; 
and  it  is  clear  that  if  one  deliberately  kills  another  to  prevent  a  mere 
trespass  to  his  property — whether  the  trespass  could  or  could  not  be 
otherwise  prevented — he  is  guilty  of  murder.*^  One  who  prepares 
himself  with  firearms  and  lies  in  wait  for  a  trespasser,  properly  is 
found  guilty  of  murder  in  killing  him.*^  Nor  does  it  make  any 
difference  that  the  trespass  is  accompanied  by  insulting  and  oppro- 
brious words  and  gestures.*^  But  it  seems  that  a  destruction  of  or 
injury  to  land  or  goods  may  constitute  provocation  sufficient  to  reduce 
the  crime  from  murder  to  manslaughter,*  in  accordance  with  the 
general  rule  as  to  homicide  committed  under  the  influence  of  passion.* 
144.  Attack  on  Dwelling  or  Habitation. — The  prevailing  rule  as  to 
homicide  in  defense  of  the  dwelling  or  habitation  seems  to  be  that 
the  occupant  has  no  right  to  take  life  to  prevent  the  mere  unlawful 
entry  into  his  house  if  the  circumstances  are  not  such  as  to  afford 
reasonable  grounds  for  the  conclusion  that  life  is  endangered  or  great 
bodily  harm  threatened.*    If,  however,  the  assault  upon  the  house  and 

12.  See  Trespass.  Am.  Dec.  282;  People  v.  Hecker,  109 

13.  State  V.  Marfaadille,  48  Wash.  Cal.  451,  42  Pac.  307,  30  L.R.A.  403  v 
117,  92  Pac.  939, 15  Ann.  Cas.  584, 14  McDaniel  v.  State,  8  Smedes  &  M. 
L.R.A.(N.S.)  346.  (Miss.)  401,  47  Am.  Dec.  93;  State  v. 

14.  Carroll  v.  State,  23  Ala.  28,  58  Davis,  50  S.  C.  405,  27  S.  £.  905,  62 
Am.  Dec.  282;  Brown  v.  State,  98  A.  S.  R.  837;  State  v.  Marfaudille,  48 
Miss.  786,  64  So.  305,  34  L:R.A.(N.S.)  Wash.  117,  92  Pac.  939,  15  Ann.  Caa. 
811.  584,  14  L.R.A.  (N.S.)  346. 

15.  Note :  74  A.  S.  R.  739.  Note :  67  L.R.A.  539, 

16.  Harrison  v.  State,  24  Ala.  67,  60  18.  Harrison  y.  State,  24  Ala.  67, 
Am.  Dec.  450;  People  v.  Flanagan,  60  60  Am.  Dec.  450;  McDaniel  v.  State^ 
Cal.  2,  44  Am.  Rep.  52;  State  v.  8  Smedes  &  M.  (Miss.)  401,  47  Am. 
Scheele,  57  Conn.  307,  18  Atl.  256,  14  Dec.  93 ;  Roberts  v.  State,  14  Mo.  138, 
A.  S  R.  106;  Utterbaek  v.  Com.,  105  55  Am.  Dec.  97;  State  v.  Morgan,  25 
Ky.  723,  49  S.  W.  479,  88  A.  S.  R.  N.  C.  186,  38  Am.  Dec.  714, 

328,  McDaniel  v.  State,  8  Smedes  &  Note:  93  A.  S.  R.  258. 

M.    (Miss.)    401,   47    Am.    Dec.    93;  19.  Brown  v.  State,  98  Miss.  786,  54 

Brown  v.  State,  98  Miss.  786,  54  So.  So.  305,  34  L.R.A.(N.S.)  811. 

305,  34  L.R.A.(N.S.)  811;  Roberts  v.  20.  Note:  93  A.  S.  R.  258. 

State,  14  Mo.  138,  55  Am.  Dec.  97;  1.  State  v.  Matthews,  148  Mo.  185^ 

State  V.  Morgan,  25  N.  C.  186,  38  Am.  49  S.  W.  1085,  71  A.  S.  R.  594. 

Dec.  714;  Tiffany  v.  Com.,  121  Pa.  St.  Note:  21  Ann.  Cas.  725. 

165,  15  Atl.  462,  6  A.  S.  R.  775.  See  supra,  par.  97. 

Notes :  74  A.  S.  R.  739 ;  93  A.  S.  R.  2.  See  supra,  par.  90  et  seq. 

258.  3.  Carroll  v.  State,  23  Ala.  28,  f» 

,    17.  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec.  282;  Askew  t.  Stat^  94  Ala. 
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the  attempted  forcible  entry  are  made  under  such  circumstances  as 
to  create  a  reasonable  apprehension  that  it  is  the  design  of  the  assailant 
to  commit  a  felony  or  to  inflict  upon  the  inmates  a  personal  injury 
which  may  result  in  the  loss  of  life  or  great  bodily  harm,  the  danger 
that  the  design  will  be  carried  into  execution  being  imminent  and 
present, — it  is  stated  by  a  majority  of  the  courts  that  the  person  in 
whose  mind  such  apprehension  is  induced  may  lawfully  act  upon 
appearances  and  take  the  life  of  the  assailant.^  Some  courts  assert 
broadly  that  a  man's  house  is  his  castle  and  that  he  may  defend  it 
even  to  the  taJung  of  life  if  necessary,  or  apparently  necessary,  to 
prevent  persons  from  forcibly  entering  it  against  his  will,  and  when 
he  warns  them  not  to  enter,  and  to  desist  from  the  use  of  force,^  and 
it  recently  has  been  said  that  this  is  ''the  better  and  sounder  rule."  * 
The  weight  of  authority  is  however  plainly  the  other  way ;  nor  is  the 
expression,  "a  man's  house  is  his  castle,"  commonly  supposed  to 
mean  that  in  any  and  every  case  a  person  may  kill  another  who  un- 
lawfully attempts  to  enter  his  habitation.^  There  must  be  present 
the  element  of  danger  to  the  person  of  some  occupant  of  the  habita- 
tion.^ This  permits  the  taking  of  life  in  case  the  assailant  purposes 
the  commission  of  any  felony,*  or  other  crime  of  violence  to  the 
persop.^*  In  a. number  of  jurisdictions  statutes  have  been  enacted 
upon  this  subject,  which  acts,  as  a  rule,  excuse  the  killing  of  one  who 
attempts  to  enter  for  the  purpose  of  doing  personal  violence  to  an 
^  occupant  of  the  habitation.^^  An  assault  on  one's  house  may  be 
regarded  as  an  assault  on  the  person,  within  the  meaning  of  the  law 
with  reference  to  self-defense,  where  the  purpose  of  the  assault  is 

4, 10  So.  657,  33  A.  8.  R.  83;  State  ▼.  t.  SUte,  9  Wyo.  40,  59  Pae.  793,  87 

Moore,  31  Conn.  479,  83  Am.  Dee.  159;  A.  S.  R.  910. 

State  V.  Scheele,  57  Conn.  307, 18  Atl.  Notes:  74  A.  S.  B.  740;  93  A  8.  R. 

256,  14  A.  S.  R.  106;  Thompson  v.  261. 

State,  61  Neb.  210,  85  N.  W.  62,  87  A  5.  State  v.  Perkins,  88  Conn.  360, 

S.  R.  453.  91  Atl.  265,  L.R.A1915A  73. 

Note:  21  Ann.  Gas.  722.  Notes:  67  LJIA.  542;  21  Ann.  Cas. 

4.  CarroU  v.  SUte,  23  Ala.  28,  58  723. 

Am.  Dec.  282;  Powell  v.  State,  101  Ga.  6.  State  t.  Perkins,  88  Conn.  360, 

9,  29  S.  E.  309,  65  A.  S.  R.  277;  Post-  91  Atl.  265,  L.R.A.1915A  73. 

er  v.  Shepherd^  258  lU.  164,  101  N.  E.  7.  Note :  74  A.  S.  R.  740. 

411,  Ann.  Cas.  1914B  572,  45  L.R.A.  8.  See  supra,  par.  143. 

(N.S.)  167;  Estep  v.  Com.,  86  Ky.  39,  9.  Thompson  v.  State,  61  Neb.  210, 

4  S.  W.  820,  9  A.  S.  R.  260 ;  Thomp-  85  N.  W.  62,  87  A.  S.  R.  453. 

son  V.  State,  61  Neb.  210,  85  N.  W.  10.  Smith  y.  State,  106  Oa.  673,  32 

62,  87  A.  S.  R.  453;  Tonng  v.  State,  S.  £.  851,  71  A.  3.  R.  286. 

74  Neb.  346,  104  N.  W.  867,  2  L.R.A  11.  Bailey  v.  People,  54  Colo.  337, 

(N.S.)  66;  State  v.  Gray,  162  N.  C.  130  Pac.  832,  Ann.  Cas.  1914C  1142, 

608,  77  S.  E.  833,  45  LJR.A.(N.S.)  71  45  L.R.A.(N.S.)  145;  Smith  v.  State, 

and  note:  Newman  v.  State,  58  Tex.  106  Ga.  673,  32  S.  E.  851,  71  A.  S.  R. 

Crim.  443,  126  S.  W.  578,  21  Ann.  286. 

€as.  718  and  note;  State  v.  Patterson,  Note:  21  Ann.  Cas.  721 
45  Yt.  308,  12  Am.  Rep.  200;  Pahner 
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an  injury  to  the  person  of  the  occupant  or  members  of  his  family,  to 
accomplish  which  the  assailant  attacks  the  house  in  order  to  reach 
the  inmate.*'  It  is  said  and  settled  that  in  such  case  the  inmate  need 
not  flee  from  his  house  in  order  to  escape  injury  by  the  assailant,  but 
he  may  meet  him  at  the  threshold  and  prevent  him  from  breaking 
in  by  any  means  rendered  necessary  by  exigency,  and  upon  the  same 
ground  and  reason  that  one  may  defend  himself  from  peril  of  life 
or  great  bodily  harm  by  means  fatal  to  the  assailant,  if  rendered 
necessary  by  the  exigency  of  the  assault.** 

145.  Necessity  of  Taking  Life  to  Repel  Attack. — ^The  rules  rela- 
tive to  the  necessity  for  killing  are  substantially  the  same  here  as 
they  are  where  the  killing  is  done  in  defense  of  the  person  of  the 
slayer.**  The  danger  must  be  imminent  and  pressing  **  it  must  not 
be  past,**  and  all  other  means  must  be  resorted  to  before  the  homicidal 
act  is  committed.*'  The  occupant  of  the  habitation  must  endeavor 
to  prevent  the  entry  by  means  not  fatal,  if  he  can  consistently  with  his 
own  safety.**  But  he  may  act  upon  a  reasonable  apprehension  of 
danger  induced  by  appearances;  *•  it  is  not  essential  that  the  danger 
be  real,***  and  the  killing  may  be  excused  although  it  afterwards  turn 
out  that  no  felony  was,  in  fact,  contemplated,  the  only  design  being 
to  frighten  the  persons  in  the  dwelling.*  But  the  homicide  will  not  be 
excused  unless  the  slayer,  in  the  careful  and  proper  use  of  his  faculties, 
in  good  faith  believes,  and  has  reasonable  ground  to  believe,  that 
the  killing  is  necessary  to  repel  the  assailant  or  prevent  his  forcible 
entry.*    If  tlie  slayer  is  actuated  by  malice  the  killing  will  be  murder.* 

12.  State  V.  Perkins,  88  Conn.  360,  Am.  Dec.  282;  State  v.  Perkins,  Sa 
91  Atl.  866,  L.R.A.1915A  73.  CJonn.  360,  91  Atl.  265,  L  R.A.1915A 

13.  Brinkley  v.  State,  89  Ala.  34,  6  73;  Young  v.  State,  74  Neb.  346,  104 
So.  22,  18  A.  S.  R.  87;  State  v.  Per-  N.  W.  867,  2  L.R.A.(N.S.)  66;  State 
kins,  88  Conn.  360,  91  Atl.  265,  L.R.A.  v.  Gray,  162  N.  C.  608,  77  S.  W.  833, 
1916A  73;  Estep  v.  Com.,  86  Ky.  39,  46  L.R.A.(N.S.)  71;  Palmer  v.  Stete, 
4  S.  W.  820,  9  A.  S.  R.  260.  9  Wyo.  40,  59  Pac.  793,  87  A.  S.  R. 

Notes:  93  A.  S.  R.  261;  67  L.R.A.  910. 

541,  544 ;  21  Ann.  Cas.  725.  See  supra,  Note :  21  Ann.  Cas.  734. 

par.  135.  20.  Carroll  v.  State,  23  Ala.  28,  58 

14.  Foster  v.  Shepherd,  258  111.  164,  Am.  Dee.  282;  Thompson  v.  State,  61 
101  N.  E.  411,  Ann.  Cas.  1914B  672,  Neb.  210,  85  N.  W.  62,  87  A.  S.  R. 
45  L.R.A. (N.S.)  167.  See  supra,  par.  453;  Newman  v.  State,  68  Tex.  Crim, 
119  et  seq.  443,  126  S.  W.  578,  21  Ann.  Cas.  718 

15.  Askew  V.  State,  94  Ala.  4, 10  So.  and  note. 

657,  33  A.  S.  R.  83;  State  v.  Stock-  1.  Foster  v.  Shepherd,  258  111.  164, 

man,  82  S.  C.  388,  64  S.  E.  595, 129  A.  101  N.  E.  411,  Ann.  Cas.  1914B  572, 

S.  R.  888.  45  L.R.A.(N.S.)  167. 

16.  State  V.  Stockman,  82  S.  C.  388,  2.  Powell  v.  State,  101  Ga.  9,  29  S. 
64  S.  E.  595,  129  A.  S.  R.  888.  E.  309,  65  A.  S.  R.  277;  Young  v. 

Note:  21  Ann.  Cas.  725.  State,  74  Neb.  346,  104  N.  W.  867,  2 

17.  Note:  93  A.  S.  R.  200.  L.R.A. (N.S.)  66. 

18.  Note :  21  Ann.  Cas.  725.  3.  State  v.  Scheele,  57  Cona.   307, 

19.  Carroll  v.  State,  23  Ala.  28,  58  18  Atl.  256,  14  A.  S.  R.  106. 
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Where  the  unlawful  entry  is  attempted  in  the  night  time  there  is 
more  reason  to  apprehend  personal  danger  than  when  the  trespasser 
appears  by  day.*  But  it  has  been  held  that  a  householder  who  dis- 
covers a  person  attempting  to  enter  his  house,  even  in  the  nighttime, 
is  not  justified  in  shooting  him  without  a  reasonable  investigation  as 
to  his  purpose.*  And  where  the  person  rightfully  seeks  admission  a 
very  dilferent  rule  applies.* 

146.  Persons  Entitled  to  Repel  Attack. — ^As  a  general  rule,  any 
occupant  of  a  dwelling  house  may  exercise  the  right  of  taking  the 
life  of  an  intruder  who  threatens  personal  violence  therein.  The 
master,  a  servant,  or  a  lodger  is  within  the  rule,^  and  similarly,  a 
guest  of  tlie  householder  is  entitled  to  the  protection  that  the  law 
ali'ords  to  the  more  permanent  occupant  or  to  the  owner,  and  may 
repel  trespassers  in  or  upon  the  house,  or  repel  assaults,  actual  or 
menaced,  as  if  he  were  under  his  own  roof  or  within  his  own  doors.** 
The  riglit  to  kill  in  defense  of  habitation  has  been  limited  by  some  of 
the  cases  to  persons  occupying  dwelling  houses  as  distinguished  from 
places  of  business,  boats,  outbuildings,  and  the  like;  but  the  authorities 
are  by  no  means  uniform  on  the  point.®  The  character  of  the  struc- 
ture would  seem  to  be  immaterial,  provided  the  intruder  intends  the 
commission  of  some  act  of  personal  violence;  but  where  it  appears  that 
he  contemplated  only  an  entry  to  an  unoccupied  building,  the  element 
of  personal  violence  being  lacking,  it  would  seem  that  the  case  dis- 
closes no  necessity  for  the  killing.^® 

.VI.  Nature  of  Act  oe  Omission  Causing  Death 

Unlawful  A  ct  in  General 

147.  Responsibility  Generally  for  Unintentional  Death. — ^When 
.life  has  been  taken  in  the  perpetration  of  any  wrongful  or  unlawful 
act  the  slayer  will  be  deemed  guilty  of  one  of  the  grades  of  culpable 
homicide,   notwithstanding  the  fact  that  death  was  unintentional 

Notes:  93  A.  S.  R.  259;  67  LJR.A.  6.  Notes:  45  L.R.A.(N.S.)   73;  21 

^47;  21  Ann.  Cas.  725.  Ann.  Cas.  725, 

See  supra,  par.  70  et  seq.  7-  JJ®^  •  ^^  L.R. A.  545.. 

4.  Note:  67  L.R.A.  542.  ^'  Suell  v.  Derricott,  161  Ala.  259, 

A  householder  who 'is  awakened  from  f^j^^^Qq;,-^^  ^^'  ^^^'  ^^^'  ^^  ^•^•^• 

sleep  at  night  to  find  a  stranger  kick-   ^  ^t  /     on    a        n       ^oc 
*  *!.    J  J  i.1       ^     •      L       A  Note:  21  Ann.  Cas.  725. 

ing  at  the  door  and  threatening  to  enter      3    p      ,^  ^  ^^^^^^  ^^  ^.^^ 

the  dwel  ing  will  be  justified,  upon  the  g^  j^  ^/  ^^^^  ^  L.R.A.  559;  Mor- 
stranger^s  breaking  a  window  to  effect  ^^^  ^  j^^^^^^  gg  ^o.  469,  33  Am. 
an  entrance,  m  killing  him,  although  Rep.  508;  Young  v.  State,  74  Neb.  346, 
the  intruder  is  not  armed.  State  v.  104  N.  W.  867,  2  L.R.A.(N.S.)  66. 
Gray,  162  N.  C.  608,  77  S.  W.  833,  45  Notes:  67  L.R.A.  545;  21  Ann.  Cas. 
L.R.A.(N.S.)  71.  725. 

5.  Note:  21  Ann.  Cas.  724.  10.  See  supra,  par.  146. 
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aiid  collateral  lo  the  act  done.**  The  law  has  such  a  high  regard  for 
human  life  that  it  considers  as  unlawful  all  acts  which  are  dangerous 
to  the  person  against  whom  they  are  directed,  no  matter  how  inno- 
cently they  may  be  performed.**  The  crime  will  be  murder  in  the 
first  or  second  degree,  or  involuntary  manslaughter,  depending  on 
the  nature  of  the  unlawful  act  which  caused  death.**.  Felonious 
intention,  as  an  element  of  the  homicide,  is  supplied  by  the  intention 
to  do  the  unlawful  act  of  which  th«  homicide  is  a  consequence.  The 
intent  is  transferred  by  implication  of  law,**  It  is  not  necessary  that 
the  slayer  shall  have  intended  to  violate  the  law,  in  order  that  he 
may  be  found  guilty;  but  he  must  have  intended  to  commit  an  act 
which  is  a  violation  of  law.**  A  person  will  be  held  guilty  of  murder 
or  manslaughter  who,  in  the  attempt  to  kill  one  person,  by  mistake 
kills  a  third  person,  although  there  was  no  intent  or  design  to  kill 
such  third  person.**  Ordinarily  the  crime  of  the  slayer  will  be 
murder,*'  and  where  murder  is  divided  into  degrees  the  offense  will 
be  of  the  first  degree ;  *®  but  if  the  killing  of  the  person  intended  to 
be  killed  would,  under  all  the  circumstances,  have  been  reduced  by 
such  circumstances  to  murder  in  the  second  degree,  then  the  unin- 
tentional and  accidental  killing  of  a  bystander,  resulting  from  the 
act  designed  to  take  effect  on  the  intended  victim,  will  be  likewise 
reduced  to  the  same  grade  of  offense.**  Under  the  statutes  that  have 
been  enacted  in  some  jurisdictions,  to  constitute  murder  in  the  first 
degree  the  killing  must  be  accompanied  by  malice  directed  toward 
the  particular  individual,  and  if  another  than  the  one  against  whom 
such  malice  is  conceived  and  entertained  be  the  mistaken  victim  of 

11.  Dabney  v.  State,  113  Ala.  38,  21  Am.  Dec.  578;  Smith  v.  State,  33  Me. 
So.  211,  69  A.  S.  R.  92 ;  People  v.  48,  54  Am.  Dec.  607. 

Wooids,  147  Cal.  265,  81  Pac.  652,  109  Note:  63  L.R.A.  354. 

A.  S.  R.  151;  State  v.  Alcorn,  7  Idaho  14.  Pumphrey  v.  State,  84  Neb.  636, 

599,  64  Pac.  1014,  97  A.  S.  R.  252;  122  N.  W.  19,  18  Ann.  Caa.  979,  23 

State  V.  Deschamps,  42  La.  Ann.  567,  L.R.A.(N.S.)  1023. 

7  So.  703,  21  A.  S.  R.  392;  State  y.  Notes:   90  A.   S.  S.  575,  581;  63 

Smith,  32  Me.  369,  54  Am.  Dee.  578;  L.R.A.  358,  405. 

Smith  V.  State,  33  Me.  48,  54  Am.  Dec.  See  supra,  par.  79. 

607;  Com.  v.  Chance,  174  Mass.  245,  16.  Com.  v.  Couch,  106  S.  W.  830, 

54  N.  E.  551,  75  A.  S.  R.  306;  State  v.  32  Ky.  L.  Rep.  638,  16  L.R.A.(N.S.) 

Wagner,  78  Mo.  644,  47  Am.  Rep.  131 ;  327. 

Jones  v.  State,  53  Tex.  Crim.  131, 110  16.  Note :  90  A.  S.  R.  577.    See  su- 

S.  W.  741,  126  A.  S.  R.  776 ;  Holly-  pra,  par.  71. 

wood  V.  State,  19  Wyo.  493,  120  Pac.  17.  Holmes  v.  State,  88  Ala.  26,  7 

471,  122  Pac.  688,  Ann.  Cas.  1913E  So.  193, 16  A.  S.  R.  17 ;  Com.  v.  Brey- 

218.  essee,  160  Pa.  St.  451,  28  Atl.  824,  40 

Notes:  90  A.  S.  R.  580;  63  L.R.A.  A.  S.  R.  729;  State  y.  Smith,  2  Strobh. 

:{54.  L.  (S.  C.)  77,  47  Am.  Dec.  589. 

12.  Potter  v.  State,  162  Ind.  213,  70  18.  Notes:  63  L.R.A.  662;  33  L.R.A. 
N.  E.  129,  102  A.  S.  R.  198,  1  Ann.  (N.S.)  1072.  See  supra,  par.  81  et 
Cas.  32,  64  L.R.A.  942.  seq. 

13.  State  V.  Smith,  32  Me.  369,  54  19.  Note:  63  L.R.A.  663. 
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fiuch  malice,  the  crime  is  murder  in  the  second  degree.^  If  the 
slayer  would  have  been  guilty  of  manslaughter  only,  in  case  he  had 
killed  the  person  against  whom  the  homicidal  act  was  directed,  his 
crime  will  be  of  that  grade.*  Where  one  kills  another  unintentionally^ 
the  latter  being  a  different  person  from  the  one  intended,  acting 
without  malice  and  while  the  mind  is  under  the  immediate  influence 
of  sudden  passion  arising  from  an  adequate  cause,  such  as  anger,  'j^age, 
sudden  resentment,  or  terror,  rendering  it  incapable  of  cool  reflection, 
the  crime  is  manslaughter.*  The  indictment  in  a  prosecution  for 
homicide  committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
an  unlawful  act  is  governed  by  the  same  rules  as  those  governing 
indictments  for  homicide  in  ordinary  cases,  varied  only  so  far  as 
the  particular  facts  and  circumstances  may  demand.*  The  general 
rule  requires  the  unlawful  act  to  be  alleged,  and  that  the  killing  was 
done  in  its  commission,  or  in  the  attempt  to  commit  it;  but  describing 
the  unlawful  act  in  the  language  of  the  statute  is  usually  deemed 
sufficient.*  But  under  an  indictment  charging  a  killing  on  express 
malice  only,  proof  is  admissible  to  show  that  the  killing  was  committed 
in  the  perpetration  of  robbery,  rape,  arson,  or  burglary.  Or  that  the 
defendant's  motive  in  perpetrating  the  murder  was  to  commit  either 
of  such  crimes.*  The  same  rules  of  evidence,  both  as  to  admissibility 
and  as  to  sufficiency,  govern  in  prosecutions  for  homicide  committed 
in  the  perpetration  of,  or  attempt  to  perpetrate,  an  unlawful  act,  as 
control  in  ordinary  homicide  cases;  and  the  application  of  sueh  rules 
to  the  facts  of  the  case  in  hand  is  the  same  as  that  in  ordinary  cases, 
except  as  controlled  or  varied  by  the  particular  character,  of  such- 
facts.*  As  in  criminal  cases  generally,  the  instructions  in  a  prose- 
cution for  homicide  in  the  commission  of,  or  attempt  to  commit,  an 
unlawful  act  should  be  conflned  to  the  case  made  by  the  evidence; 
but  in  such  cases  they  must  cover  every  possible  phase  of  such  case, 
and  be  clear  and  explicit,  and  not  calculated  to  influence  the  jury  in 
its  decision  as  to  the  facts.  ^ 

148.  Causal  Connection  between  tJnlawfuI  Act  and  Death. — It  may' 
be  stated  generally  that  a  homicide  is  committed  in  the  perpetration 
of  another  crime,  when  the  accused,  intending  to  commit  some  crime 

20.  Notes:  63  L.R.A.  664;  33  LJI.A.  Grim.  131, 110  S.  W.  741, 126  A.  S.  Ri 
(N.S.)   1073.  776. 

1.  Pinder  v.  State,  27  Fla.  370,  8      Note:  63  L.R.A.  396. 

So.  837,  26  A.  S.  R.  75.  6.  State  v.  King,  24  Uteh  482,  68 

Notes:  19  Am.  Rep.  3;  63  L.R.A.  Pac.  418,  91  A.  S.  R.  808. 
666.  Note:  63  L.R.A.  393. 

2.  Note:  63  L.R.A.  666.  See  supra,  6.  Note:  63  L.R.A.  397.  See  infra, 
par.  90  et  seq.  par.  210  et  seq. 

8.  Note:  63  L.R.A.  393.  See  infra,  7.  Clarke  v.  State,  117  Ala.  1,  23 
par.  202  et  seq.  So.  671,  67  A.  S.  R.  157 ;   State  v. 

4.  Sntcliflfe  v.  State,  18  Ohio  469.  51  Lindsey,  19  Nev.  47,  6  Pac.  822,  3, A. 
Am.  Dec.  459;  Jones  v.  State,  53  Tex.   S.  R.  776;  Dillon  v.  State,  137  Wis. 
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other  than  the  homicide,  is  engaged  in  the  perfomiance  of  any  one 
of  the  acts  which  such  intent  requires  for  its  full  execution,  and, 
while  so  engaged,  and  within  the  res  gestse  of  the  intended  crime,  and 
in  consequence  thereof,  the  killing  results.®  It  must  appear  (hat 
there  was  such  actual  legal  relation  between  the  killing  and  the  crime 
committed  or  attempted,  that  the  killing  can  be  said  to  have  occurred 
as  a  part  of  the  perpetration  of  the  crime,  or  in  furtherance  of  an 
attempt  or  purpose  to  commit  it.^  In  the  usual  terse  legal  phraseloscy, 
death  must  have  been  the  probable  consequence  of  the  unlawful  act.*^ 
But  when  death  is  or  is  not  consequent  on  an  unlawful  act  is  a 
point  on  which  the  courts  well  may  differ.  It  has  been  held  tlint  a 
person  is  not  guilty  of  manslaughter  for  the  death  of  a  bystander 
through  the  glancing  of  a  bullet,  when,  being  guilty  of  a  misdemennor 
in  violating  statutes  against  carrying  concealed  weapons,  beino:  drunk 
in  a  highway,  and  shooting  in  a  highway,  he  fires  a  pistol  into  the 
ground,  unless  the  death  is  the  natural  or  probable  result  of  his  act.** 
And  quite  plainly  the  death  of  one  of  the  participants  in  a  friendly 
scuffle  through  the  accidental  discharge  of  a  pistol  carried  in  the 
pocket  of  the  other  contrary  to  the  provisions  of  the  statute  cannot 
be  said  to  be  caused  by  the  performance  of  a  wrongful  act,  so  as  to 
render  the  one  carrying  the  pistol  guilty  of  manslaughter,  under  the 
provisions  of  a  statute  that  whoever  unlawfully  kills  a  human  being 
involuntarily,  but  in  the  commission  of  some  unlawful  act,  is  guilty 
of  that  crime."  In  the  early  history  of  the  common  law  a  liomicide, 
to  be  criminal,  must  have  resulted  from  corporal  injury.  Fright,  fear, 
nervous  shock,  or  producing  mental  disturbance,  it  was  said,  could 
never  be  the  basis  of  a  prosecution  for  homicide.  This  rule  appears, 
however,  to  have  been  gradually  modified  and  greatly  relaxed  in 
modern  times.*' 

149.  Grade  of  Homicide  as  Determined  by  Turpitude  of  Act. — If 
the  unlawful  act,  in  the  commission  or  attempted  commission  of  which 
death  results,  is  of  the  grade  of  crime  known  as  felony,  the  slayer 

655,  119  N.  W.  352,  16  Ann.  Cas.  913;  10.  Dixon  v.  State,  104  Miss.  410, 
Hollywood  V.  State,  19  Wyo.  493,  120  61  So.  423,  45  L.R.A.(N  S.)  219;  State 
Pac.  471,  122  Pac.  588,  Ann.  Cas.  v.  Cooper,  13  N.  J.  L.  361,  25  Am.  Dee. 
1913E  218  490. 

Note:  63  L.R.A.  401.  11.  Dixon  v.  State,  104  Miss.  410, 

See  infra,  par.  233  et  seq.  61  So.  423,  45  L.R.A.(N.S.)  219. 

8.  Conrad  v.  State,  75  Ohio  St.  52,  12.  Potter  v.  State,  162  Ind.  213,  70 
78  N.  E.  957,  8  Ann.  Cas.  966  and  N.  W.  129,  102  A.  S.  R.  198,  1  Ann. 
note,  6  L.R.A.(N.S.)  1154.  Cas.  32,  64  L.R.A.  942. 

9.  Conrad  v.  State,  75  Ohio  St.  52,  13.  In  re  Heigho,  18  Idaho  566.  110 
TH  N.  E.  957,  8  Ann.  Cas.  966,  6  L.R.A.  Pac.  1029,  Ann.  Cas.  1912A  138,  32 
(N.S.)  1154.  LR.A.(N.S.)  877. 

Note:  63  L.R.A.  368.  Note:  16  L.R.A. (N.S.)  327. 

See  supra,  par.  52  et  seq.  See  supra,  par.  52. 
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will  be  deemed  guilty  of  murder;  **  whereas  if  the  act  is  less  heinous 
than  felony,  the  slayer  will  be  held  to  have  committed  manslaughter.^* 
Jndeed,  the  grade  of  culpable  homicide  known  as  involuntary  man- 
slaughter ^*  includes  all  such  killings  as  result  unintentionally  from 
the  commission  of  unlawful  nonfelonious  acts/'  or  the  negligent 
performance  of  acts  which  are  not  unlawful  per  se.*®  As  to  what 
crimes  are  felonies  within  the  rule  that  one  is  guilty  of  murder  who 
causes  a  death  in  the  commission  of  a  felony,  the  court  are  generally 
agreed  that  offenses  punishable  by  imprisonment  in  the  state  prison 
are  felonies.^^  In  many  of  the  states,  it  seems,  the  statutes  declare 
the  slayer  to  be  guilty  of  murder  whenever  the  homicidal  act  is  one 
immediately  dangerous  to  life  and  evincive  of  a  depraved  mind  regard- 
less of  social  duty.*®  The  degree  of  murder  in  which  the  slayer  is 
responsible,  where  death  results  unintentionally  from  the  commission 
of  an  unlawful  act,  depends  somewhat  on  the  statutes.  If  death 
results  from  the  commission  or  attempted  commission  of  any  felony, 
the  slayer  will  be  guilty,  as  a  rule,  of  murder  in  the  first  degree.* 
The  statutes  frequently  contain  provisions  to  this  effect.*  Where 
the  killing  results  from  an  act  in  itself  unlawful  and  dangerous  to 
human  life,  from  which  malice  is  implied,  the  slayer  will  be  held 
guilty  of  murder  in  the  second  degree.*    The  grade  of  a  homicide, 

14.  State  V.  Deschamps,  42  La.  Ann.  122  Pac.  688,  Ann.  Cas.  1913E  218. 
567,  7  So.  703,  21  A.  S.  R.  302;  Smith       Notes:  90  A.  S.  R.  575;  63  L.R.A. 
V.  State,  33  Me.  48,  54  Am.  Dec.  607;   379,  387,  405;  45  L.R.A.(N.S.)  219. 
Com.  V.  Chance,  174  Mass.   245,  54      l'^.  See  supra,  par.  89. 

N.  E.  551,  75  A  S.  R.  306;  Henry  v.  17.  Coin.  v.  Crouch,  32  Ky.  L.  Rep. 

State,  51  Neb.  149,  70  N.  W.  924,  66  638,  100  S,  W.  830,  16  L.R.A.(N.S.> 

A.  S.  R.  450;  Pumphrey  v.  State,  84  327;   Johnson   v.   State,  66  Ohio   St. 

Neb.  636,  122  N.  W.  19,  18  Ann.  Cas.  59,  03  N.  E.  607,  90  A.  S.  K.  564  and 

979,  23  L.R.A.(N.S.)  1023;  Ex  parte  note,  61  L.R.A.  277. 

Dela,  25  Nev.  346,  60  Pac.  217,  83  18.  See  infra,  par.  161. 

A.  S.  R.  603;  State  v.  Cooper,  13  N.  19.  State  v.  Smith,  32  Me.  3G9,^64 

J.  L.  361,  25  Am.  Dec.  490.     See  also  Am.  Dec.  578. 

Com.  V.  Chance,  174  Mass.  245,  54  N.  Notes;    63  L.R.A   363;   68  L.R.A. 

E.  651,  75  A.  S.  R.  306;  Weaver  v.  212. 

State,  19  Tex.  App.  547,  53  Am.  Rep.  See  also  Criminal  Law,  vol.  8,  pp. 

389  (statutory  felony) ;  State  v.  KinK,  55-56. 

24  Utah  482,  68  Pac.  418,  91  A.  S.  R.  20.  Notes:  63  L.R.A.  405;  68  L.R.A. 

808.  212. 

Notes:  90  A.  S.  R.  575;  61  L.R.A.  1.  Pumphrey  v.  State,  84  Neb.  636, 

279;  63  L.R.A.  355,  903.  122  N.  W.  19,  18  Ann.  Cas.  979,  23 

15.  Com.  V.  Couch,  32  Kv.  L.  Rep.  L.R.A.(N.S.)   1023;   Conrad  v.  State, 
638,  106  S.  W.  830,  16  LR.A.(N.S.)  75  Ohio  St.  52,  78  N.  E.  957,  8  Ann. 
327;  State  v.  Smith,  32  Me.  369,  54  Cas.  966,  6  L.R.A.(N.S.)   1154. 
Am.  Dec.  578;  Smith  v.  State,  33  Me.  Note:  68  L.R.A.  212. 

48,  54  Am.  Dec.  607;  Reed  v.  State,  11       2.  See  supra,  par.  82. 

Tev.   App.   ^09,   40   Am.    Rep.   795;       3.  Clarke  v.  State,  117   Ala.  1,  23 

Dillon  v.  State,  137  Wis.  655,  119  N.  So.  671,  67  A.  S.  B.  157.    See  supra> 

W.  352,  16  Ann.  Cas.  913;  Hollywood  par.  83. 

V.  State,  19  Wyo.  493,  120  Pac.  471, 
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where  the  kiHing  actually  is  done  by  the  hand  of  a  co-conspirator,  is 
governed  by  the  general  rules  above  set  forth.* 

150.  Acts  Mala  in  Se  and  Acts  Mala  Prphibita. — ^The  statement  is 
sometimes  made  to  the  effect  that  an  unintentional  homicide  is  a 
criminal  offense  when  occasioned  by  a  person  engaged  at  the  time  in 
an  unlawful  act  While  this  undoubtedly  is  a  general  principle,  it 
is  subject  to  the  important  qualification  that  if  the  act  in  question 
is  not  inherently  dangerous  and  there  is  no  negligence  in  its  per- 
formance, there  is  no  criminal  liability  unless  the  act  was  malum  in 
se  and  not  merely  malum  prohibitum/  though  some  courts  do  not 
observe  this  distinction.* 

151.  Act  Denounced  by  Local  Law  or  Ordinance. — ^There  seems  to 
have  been  some  difference  of  opinion  as  to  whether  a  killing  is  cul- 
pable homicide — more  precisely,  involuntary  manslaughter — ^where 
death  results  from  the  commission  of  an  act  forbidden  by  local  law 
or  ordinance.'  While  the  form  of  local  government  may  affect  the 
question  in  some  measure,  it  would  seem  to  be  more  in  accordance 
with  general  principles  to  hold  that  the  unlawful  act  which  is  an 
essential  element  of  involuntary  manslaughter  must  be  one  that  is 
uniformly  unlawful  throughout  the  state.  And  so  the  prohibition 
of  a  municipal  ordinance  will  not  suffice.' 

Particular  Unlawful  Acts 

152.  Adultery,  Arson,  Assault,  Burglary,  Rape,  Robbery,  Suicide.-^ 
A  homicide  is  murder  when  it  is  occasioned  by  the  commission  or 
attempted  commission  of  arson,*  burglary,**  rape,**  robbery,**  or 
other  felony.**  An  assault  and  battery  may  be  committed  under 
such  circumstances  or  in  such  a  manner  as  to  make  the  killing,  if 

4.  Note:  €8  L.R.A.  21L  See  supra,  10.  People  v.  Woods,  147  Cal.  265, 
par.  31.  81  Pac.  652,  109  A.  S.  R.  151;  Con- 

6.  Potter  V.  State,  162  Ind.  213,  70  rad  v.  State,  75  Ohio  St.  52,  78  N.  E. 
N.  E.  129,  102  A.  S.  R.  198,  1  Ann.  967,  8  Ann.  Gas.  966,  6  L.RJL(N.S.) 
Ca«.  32,  64  L.R.A.  942;  State  v.  Hor-  1154. 
ton,  139  N.  C.  588,  51  S.  E.  945,  111       Note:  90  A.  S.  R.  579.  ' 
A.   S.   R.   818,  4  Ann.   Gas.  797,  1       11.  State  v.  Deschamps,  42  La.  Ann.. 
L.R.A.(N.S.)  991.  567,  7  So.  703,  21  A.  S.,R.  392. 

Notes:  90  A.  S.  R.  574;  63  L.R.A.  Notes:  90  A.  S.  R.  580;  63  LJtJL 
381;  45  L.R.A.(N.S,)  219.  362. 

6.  Note :  4  Ann.  Gas.  801.  As  to  12.  Andrews  v.  People,  33  Golo,  193, 
what  acts  are  mala  in  se  and  what  are  79  Pac.  1031,  108  A.  S.  R.  76;  Moyni- 
mala  prohibita  generally,  see  Grihi-  ban  v.  State,  70  Ind.  126,  36  Am.  Rep. 
NAL  Law,  vol.  8,  p.  55.  178;  Pumpbrey  v.  State,  84  Neb.  636, 

7.  Note:  28  L;R.A.(N.S.)  770.  122  N.  W.  19,  18  Ann.  Gas.  979,  2a 

8.  ^tate  V.  Collingsworth,  82  Ohio  L.R.A.(N.S.)  1023;  State  v.  Pike,  49 
St.  154,  92  N.  E.  22, 137  A.  S.  R.  775,  N.  H.  399,  6  Am.  Rep.  533. 

28  L.R.A.(N.S.)  770.  Note:  90  A.  S.  R.  579. 

9.  Note:  90  A.  S.  R.  578.  IS.  See  supra,  par.  149. 

848' 


IS  R.  <!.  L.  &OMICIDE  f  15& 

it  results,  murder,  though  there  was  no  formed  design  to  take  life.^^ 
But  when  one  strikes  or  assaults  another,  causing  death,  but  not 
intending  thereby  to  kill,  he  is  guilty  of  manslaughter,  and  not  mur- 
der, inasmuch  as  death  results  from  an  unlawful  act  not  amounting 
to  a  felony.^*  Again,  adultery  being  only  a  misdemeanor,  one  who, 
being  discovered  by  a  husband  in  adultery  with  his  wife,  resists  an 
attack  made  on  him  by  the  husband,  and  kills  him  to  save  his  own 
life,  is  guilty  of  no  greater  ofiPense  than  manslaughter.**  Whether 
eulpable  homicide  is  committed  by  one  who  kills  another  in  an 
attempt  to  take  his  own  life  depends  on  the  view  taken  respecting 
the  criminality  of  suicide  generally.*'  Where  suicide  is  deemed  t6 
be  a  felony  the  slayer  must  be  held  to  be  guilty  of  murder.** 

153.  Abortion. — ^There  is  no  doubt  that  causing  the  death  of  a 
woman  by  procuring  or  attempting  to  procure  an  abortion  is  culpable 
homicide,**  even  though  the  abortion  was  committed  at  the  woman's 
request ;  ^  but  to  what  grade  of  homicide  to  assign  the  crime  had 
been  the  subject  of  not  a  little  controversy.*  Some  authorities  advance 
the  doctrine  that  under  the  common  law  it  is  murder  to  cause  the 
death  of  a  woman  by  procuring  an  abortion  on  her,  when  not  neces^ 
sary  to  the  preservation  of  her  life,  though  there  was  no  intent  to 
kill  her,  but  only  to  produce  the  miscarriage.*  It  is  not  improbabler 
that  the  term  ''murder"  has  been  used  in  this  connection  in  a  loose 
sense  rather  than  in  its  technical  meaning.  But  whatever  may  hav^ 
been  the  law,  and  whatever  may  have  been  its  justification  in  days 
when  little  was  known  of  surgery  and  of  the  use  and  properties  of 
drugs,  it  seems  clear  that  the  consequences  of  murder  ought  not  to 
attach  to  abortion  at  the  present  time.  However  dangerous  may  havd 
been  the  operation  then,  it  is  a  matter  of  common  knowledge  that  the 
death  of  the  mother  is  not  the  usual,  nor  the  probable,  consequence  of 
an  abortion.*    Again,  it  conflicts  with  fundamental  principle  to  hold 

14.  State  V.  Alexander,  30  S.  C.  74,  136  Pac  264,  49  L.R.A.(N.S.)  580; 
8  8.  £.  440,  14  A.  8.  R.  870;  Me-  Lehman  v.  People,  1  N.  T.  379,  49 
Whirt's  Cuse,  3  Grat.  (Ya.)  594,  46  Am.  Dec.  340.  ^s  to  responsibility 
Am.  Dee.  196.  for  killing  an  nnbom  child,  see  supra, 
(    Note:  90  A.  S.  R.  576.  par.  38. 

15.  Notes:  90  A.  8.  R.  576;  63  20.  Notes:  63  L.R.A.  909;  49  L.R.A. 
L.R.A.  391.  (N.S.)  582.    Soe  supra,  par.  36. 

16.  Reed  v.  State,  11  Tex.  App.  509,  1.  See  Abortion,  vol.  1,  p.  79. 

40  Am.  Rep.  795.    But  see  Dabney  ▼.  2^  State  v.  Moore,  25  la.  128, 95  Am. 

State,  113  Ala.  38,  21  So.  211,  59  A.  Dec.  776  and  note;  State  v.  Harris,  Oe 

8.  R.  92.  Kan.  807,   136   Pic.  264,  49  L.R.A. 

17.  See  supra,  par.  20  et  seq.  (N.S.)   580;  S^ate  v.  Smith,  32  Ma 

18.  State  V.  Lindsey,  19  Nev.  47,  5  369,  54  Am.  D(«c.  578. 

Pac.  822,  3  A.  S.  R.  776;  State  v.      Notes:  90  A.  3.  R.  578;  63  L.R.A. 

Levelle,  34  S.  C.  120, 13  S.  E.  319,  27  902,  904. 

A.  8.  R.  799.  See  Abortion,  vol.  1,  p.  79. 

Note:  90  A.  S.  R.  581.  3.  Note:  90  A.  8.  R.  57a 

10.  State  V.  Harris,  90  Ean.  807, 
R.  C.  L.  Vol.  XIII.— 54.     849 
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that  tlie  modern  common  law  deems  the  homicide  to  be  more  heinoiis 
in  grade  than  manslaughter.  To  procure  an  abortion  is,  in  the 
absence  of  statute,  only  a  misdemeanor,*  and  it  is  settled  that  death 
resulting  unintentionally  in  the  commission  of  a  misdemeanor  is 
involuntary  manslaughter.*  Thus  every  reason  seems  to  point  to 
the  conclusion  that  the  homicide  of  a  woman,  ensuing  upon  an  abor- 
tion, is  involuntary  manslaughter.'  The  statutes  are  not  uniform  in 
fixing  the  grade  of  the  offense,  the  effect  of  some  being  to  classify  it 
as  murder  in  the  second  degree,^  whereas  other  enactments  constitute 
the  killing  manslaughter.^  Under  some  circumstances  death  result- 
ing from  abortion  is  no  crime  at  all;  that  is,  where  it  is  procured 
for  the  protection  of  the  life  or  health  of  the  mother.*  Many  of  the 
statutes  recognize  this  exception;  and  it  is  generally  held  that  the 
indictment  or  information  must  negative  circumstances  of  necessity.*® 
And  proof  in  support  of  the  allegations  in  this  respect  must  be  adduced 
as  part  of  the  state's  case.**  Where  the  common  law  prevails  and 
unaer  general  statutes  the  usual  form  of  indictment  will  be  sufficient; 
and  where  a  special  statutory  offense  is  created,  it  will  be  sufficient 
to  follow  the  language  of  the  statute.**  It  is  not  necessary  to  allege 
that  the  deceased  was  quick  with  child,  and  if  such  fact  is  alleged 
it  need  not  be  proved.*^  The  general  rules  of  evidence  apply,  of 
course,  in  cases  of  this  sort.**  The  corpus  delicti  **  is  to  be  established 
not  only  by  the  post-mortem,  but  also  by  the  fact  of  the  pregnancy 
of  the  deceased,  her  illness,  her  treatment,  and  by  whom,  and  her 
condition  generally  up  to  the  time  of  her  death;  and  after  the  physi- 
cians have  given  testimony  tending  to  show  that  her  death  was  pro- 
duced by  abortion,  it  is  competent  and  proper  to  show  the  history 

4.  See  Abortion,  yol.  1,  p.  70.  9.  Jackson  v.  State,  55  Tex.  Grim. 

5.  See  supra,  par.  149.  79,  115  S.  W.  262,  131  A.  S.  R.  792. 

6.  Worthington  v.  State,  92 Md.  222,       Note:  63  L.R.A.  910. 

48  All.  355,  84  A.  S.  R.  506,  56  L.R.A.       See  Abortion,  vol.  1,  p.  77. 
352.  10.  Note:     49    L.R.A.(N.S.)     683. 

Notes:  90  A.  S.  R.  578;  63  L.R.A.  Contra  Johnson  v.  People,  33  Colo. 
902,  905.  224,  80  Pae.  133, 108  A.  S.  R.  85.    See 

7.  Johnson  ▼.  People,  33  Colo.  224,  Abortion,  vol.  1,  p.  77. 

80  Pac.  133,  108  A.  S.  R.  85;  State  v.  11.  Notes:     63     LII.A.     910;     40 

Alcorn,  7  Idaho  599,  64  Pac.  1014,  97  L.R.A.(N.S.)  583. 

A.  S.  R.  252;  State  v.  Moore,  25  la.  12.  Note:  63  L.R.A.  911,  912. 

128,  95  Am.  Dec.  776;  State  v.  Harris,  13.  State  v.  Smith,  32  Me.  369,  54 

90  Kan.  807,  136  Pac.  264,  49  L.R.A.  Am.  Dee.  578. 

<N.S.)  580.  14.  Johnson  v.  People,  33  Colo.  224« 

Notes:   63   L.R.A.  905;   49  L.R.A.  80  Pac.  133,  108  A.  S.  R.  85  (declara. 

(N.S.)   580,  581.  tions  of  deceased);  Com.  v.  Barrows, 

8.  State  V.  Harris,  90  Kan.  807,  136  176  Mass.  17,  56  N.  E.  830,  79  A.  S.  R. 
Pac.  264,  49  L.R.A.(N.S.)  580;  State  296  (advertisements  published  by 
V.  Power,  24  Wash.  34,  63  Pac.  1112,  cased). 
63  L.R.A.  fi02.  Note:  63  L.R.A.  914. 

Notes:   63  L.R.A.  905;   49  L.R.A.       15.  See  supra,  par.  40  et  seq. 
(N.S.)  581. 
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of  her  illness  from  the  very  beginning  to  the  end,  including  what 
was  done  and  said  hv  the  accused  in  connection  with  her  illness  while 
in  the  house  attending  upon  her.**  If  the  defense  contends  that 
the  operation  was  necessary,  find  that  the  prisoner  performed  it  with- 
out criminal  intent,  a  witness  may  testify  that  he  performed  a  similar 
operation  on  her  for  the  avowed  purpose  of  producing  an  abortion, 
that-  she  was  to  pay  him  therefor,  and  that  he  made  improper  pro- 
posals while  treating  her.^^  Where  there  is  evidence  that  the  mis- 
carriage may  have  been  brought  on  in  various  ways,  each  involving 
no  criminality  on  the  part  of  the  accused,  the  court  should  charge 
the  jury  on  all  phases  of  the  evidence  authorizing  an  acquittal.*® 

154.  Combaty  Duelling. — All  physical  conflicts  and  encounters, 
when  induced  by  the  passion  of  the  parties  and  accompanied  with 
intent  to  do  bodily  injury,  are  unlawful,  and  if  death  results  to  one 
of  the  contestants  the  other  will  be  guilty  of  culpable  homicide,  the 
grade  thereof  being  manslaughter.**  But  if  the  contestants  are  actu- 
ated by  a  spirit  of  friendly  rivalry  or  sport,  no  guilt  will  attach  to 
the  act  of  the  slayer.*®  Where  a  person  enters  into  combat  with  an- 
other, intending  no  more  serious  injury  than  an  ordinary  battery, 
he  will  be  guilty,  in  case  death  results,  of  no  higher  grade  of  homi- 
cide than  manslaughter.*  This  is  the  case,  ordinarily,  when  deadly 
weapons  are  not  used.*  If  death  results  without  the  employment  of 
excessive  force,  the  crime  will  be  involuntary  manslaughter;*  but 
if  it  appears  that  blows  were  inflicted  in  a  cruel  and  unusual  manner, 
or  in  number  and  violence  in  excess  of  what  was  necessary  to  repel 
the  deceased,  the  offense  is  voluntary  manslaughter.*  Of  course, 
where  deadly  weapons  are  not  used  and  there  is  no  element  of  pre- 
meditation present,  a  killing  in  mutual  combat  cannot  be  murder 
in  the  first  degree.*  Many  of  the  cases,  especially  the  earlier  ones, 
lay  emphasis  upon  the  fact  that  the  parties,  if  the  killing  is  to  be 
deemed  manslaughter  rather  than  murder,  must  have  fought  on 

16.  People  ▼.  Aikin,  66  Mich.  460,   (N.S.)  647. 

33  N.  W.  821,  11  A.  S.  R.  512.  20.  Note :  63  L.R.A.  384.    See  in- 

17.  People  V.  Hodge,  141  Mich.  312,  fra,  par.  166. 

104  N.  W.  699,  113  A.  S.  B.  525.  1.  State  v.  Partlow,  90  Mo.  608,  4 

18.  People  V.  Seaman,  107  Mich.  S.  W.  14,  69  Am.  Rep.  31;  Honey- 
348,  65  N.  W.  203,  61  A.  S.  R.  326;  cutt  v.  State,  42  Tex.  Crim.  129,  67 
Jackson  v.  State,  55  Tex.  Crim.  79,  S.  W.  806,  96  A.  S.  R.  797. 

116  S.  W,  262,  131  A.  S.  R.  ;792.  Note:  46  L.R.A.(N.S.)  649. 

19.  State  V.  Roberts,  8  N.  C.  349,  2.  Notes:  90  A.  S.  R.  677;  45  L.R.A. 
9  Am.  Dec.  643;  State  v.  Pollard,  168   (N.S.)  649. 

N.  C.  116,  83  S.  E.  167,  L.R.A.1915B  3.  Note:  45  L.R.A.(N.S.)  649.    See 

529;  Hooper  v.  State,  44  Tex.  Crim.  supra,  par.  89. 

125,  69  S.  W.  149j  100  A.  S.  R.  845;  4.  Note:  45  L.RJl.(N.S.)  649.    See 

State  V.  Doherty,  72  Vt  381,  48  Atl.  supra,  par.  90  et  seq. 

658,  82  A.  6.  R.  951.  6.  Note:  45  L.R.A.(N.S.)  648.    See 

Notes:   63  L.R.A.  384;  45  L.R.A.  supra,  par.  82  et  8e<|, 
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equal  terms,  no  advantage  being  sought  or  taken  by  the  slayer.* 
If  a  combatant  enter  into  the  conflict  secretly  intending  to  use  a 
deadly  weapon,  or  otherwise  to  take  advantage  of  his  opponent,  the 
law  will  hold  him  guilty  of  murder.'  But  it  is  not  to  be  understood 
that  merely  because  the  parties  fought  on  equal  terms  the  crime 
is  of  no  higher  grade  than  manslaughter.  On  the  contrary,  accord- 
ing to  the  modern  cases,  at  least,  where  persons  armed  with  deadly 
weapons  voluntarily  and  willingly  enter  into  a  combat,  knowing  or 
having  reason  to  believe  that  such  conflict  will  result  in  the  infliction 
of  serious  bodily  injury  or  in  the  death  of  one  or  the  other  of  said 
parties,  and  one  of  said  parties  is  killed  in  such  conflict,  the  party 
doing  the  killing  is  guilty  of  murder.^  So,  if  two  men  deliberately 
agree  to  fight  a  duel  with  deadly  weapons,  and  the  duel  is  fought 
pursuant  to  the  agreement,  and  one  of  them  is  killed,  his  slayer 
is  guilty  of  murder.*  Again,  if  a  person  prepares  with  deliberation 
and  brings  on  a  difficulty  with  another,  with  the  intention  of  killing 
the  latter  if  he  accepts  the  provocation,  and  he  does  accept  and  is 
killed  by  the  former,  the  killing  is  murder.*®  The  doctrine  of  self- 
defense  generally  cannot  be  invoked  to  excuse  a  killing  done  in 
mutual  combat  willingly  entered  into.**  So  the  plea  of  self-defense 
is  not  available  to  one  who  kills  his  adversary  in  a  prearranged  duel.*' 
As  appears  elsewhere,  a. homicide  committed  in  undue  resistance  or 
resentment  of  an  unlawful  assault,  or  assault  and  battery,  if  done  in 
the  heat  of  blood  caused  thereby,  before  cooling  time  has  supervened, 
and  without  any  previously  formed  design,  is  but  manslaughter.*'. 
But  murder  may  be  and  frequently  is  committed  in  excessive  resist- 
ence  of  an  assault,**    The  deliberate  killing  of  another  in  a  duel 

6.  Price  ▼.  Btote,  36  Miss.  531,  72  S.  W.  636,  14  Ann.  Cas.  229 ;  King  v. 
Am.  Dec.  105;  State  v.  Scott,  26  N.  State,  4  Tex.  App.  54,  30  Am.  Rep. 
C.  409,  42  Am.  Dec.  14a;  State  v.  El-  160. 

lick,  60  N.  C.  450,  86  Am.  Deo.  442;  Notes:   63  L.B.A*  377;  45  L.BJL 

King  V.  State,  4  Tex.  App.  64,  30  Am.  (N.S.)  649. 

Rep.  IGO.  10.  Sti,te  v.  Johnson,  23  N.  C.  354, 

Note:  45  L.R.A.(N.S.)   651.  35  Am.  Dec.  742;  State  v.  Summer,  55 

7.  Price  v.  State,  86  Miss.  531,  72  S.  C.  32,  32  S.  E.  771,  74  A.  S.  R. 
Am.  Dec.  196;  State  v,  Scott,  26  N.  707. 

C.  409,  42  Am.  Dec.  148.  Note:  45  L.R.A.(N.S.)  65L 

.    Note:  45  L.R.A.(N.S.)  651.  11.  Note:     45     L.R.A.(N.S.)     646. 

8.  Strong  v.  State,  85  Ark.  636, 109  See  supra,  par.  136  et  seq.  , 
S.  W.  536, 14  Ann.  Cas.  229 ;  Driggers  12.  Strong  v.  State,  86  Ark.  536, 
v.  U.  S.,  21  Okla.  60,  1  Okla.  Crim.  109  S.  W.  636.  14  Ann.  Cas.  229; 
167,  96  Pac.  612,  129  A.  S.  R.  823.  People  v.  Hecker,  109  Cal.  451,  42 
17  Ann.  Cas.  66 ;  Ex  parte  Colby,  6  Pac.  307,  30  L.R.A.  403 ;  State  v.  Pol- 
Okla.  Crim.  187,  124  Pac.  635,  45  lard,  168  N.  C.  116,  83  S.  B.  167, 
L.R.A.(N.S.)  646  and  note;  Bonnard  L.R.A.1915B  529. 

V.  State,  25  Tex.  App.  173,  7  S.  W.  Note:  45  L.R.A.  704. 

862,  8  A.  S.  R.  431.  IS.  See  supra,  par.  97. 

Kote:  45  L.R.A.(N.S.)  648.  14.  Judge  v.  State,  68  Ala.  408,  29 

9.  Strong  v.  State,  85  Ark.  536,  109  Am.  Rep.  757 ;  Sullivan  v.  States  102 
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18  not  a  killing  in  a  heat  of  passion,  which  will  mitigate  the  crime, 
however  grevious  the  provocation  which  led  to  the  duel  may  have 
been.^^  And  where  a  killing  is  committed  in  a  mutual  combat  with  a 
deadly  weapon,  which  is  a  renewal  of  a  previous  fight  or  quarrel 
after  the  lapse  of  a  sufficient  cooling  time,  the  killing  is  deliberate 
and  the  offense  murder.*'  In  a  number  of  jurisdictions  the  fighting 
of  duels  by  agreement  has  been  made  a  special  offense  by  specific 
statutory  provision;  and  where  such  statutes  are  in  force,  it  has  been 
held  that  fighting  a  duel  with  fatal  results  does  not  bring  the  partici- 
pants within  the  meaning  of  the  general  homicide  statute.*' 

155.  Setting  Spring  Guns. — It  seems  that,  according  to  the  earlier 
common  law,  the  setting  of  a  spring  gun  in  a  dwelling  house  or  the 
curtilage  surrounding  it  was  not  in  itself  unlawful,  and  that  if  a 
person  was  killed  by  its  discharge  while  attempting  to  perpetrate  a 
felony  on  the  premises,  no  criminal  liability  was  incurred.*®  The 
later  cases,  however,  have  departed  from  this  rule,  and  take  the  view 
that  if  a  homicide  results  from  the  discharge  of  a  spring  gun  the 
person  setting  the  gun  is  liable  to  indictment  for  murder  or  man- 
slaughter.** Life  may  be  taken,  as  we  have  seen,  only  in  the  pro- 
tection and  preservation  of  life,  not  when  mere  property  rights  are 
at  stake.*®  But  while  modem  authority  may  agree  that  culpability 
arises  from  death  caused  in  this  manner,  there  is  some  difference 
of  opinion  as  to  the  grade  of  the  offense.  At  common  law  it  would 
seem  that  the  slayer  must  be  guilty  of  murder,  where  it  appears  that 
the  purpose  was  to  take  life.  If,  however,  the  intention  was  not  to 
take  life  but  merely  to  chastise  the  trespasser,  and  to  deter  the  offender 
from  repeating  the  same,  the  offense  may  be  extenuated  and  no 
oiQre  than  manslaughter;  the  law  so  far  recognizing  the  adequacy  of 
the  provocation  arising  from  the  trespass.*  Under  the  statutes,  the 
crime  would  seem  to  be  first  degree  murder  if  the  intent  in  setting 
the  device  is  shown  to  have  been  the  encompassing  of  the  death  of  a 

Ala.  135,  15  So.  264,  48  A.  S.  R.  22;  7  J.  J.  Marsh.  (Ky.)  478, 23  Am.  Dec. 

State  V.  Cobb,  65  S.  C.  324,  43  S.  E.  431. 

654,  95  A.  S.  R.  801.  19.  Simpson  v.  State,  69  Ala.  1,  31 

16,  Note:  6  L.R.A.(N.S.)   821.  Am.  Rep.  1;  State  v.  Marfaudille,  48 

16.  Note:  45  L.R.A.(N.S.)  648.  Wash.  117,  92  Pac.  939,  15  Ann.  Cas. 

17.  Notes:  63  L.R.A.  377;  45  L.R.A.  584  and  note,  14  L.R.A.(N.S.)  346,  in 
(N.S.)  649.  effect    overruling    State   v.    Barr,    11 

18.  Notes:  14  L.R.A.(N.S.)  346;  16  Wash.  481,  39  Pac.  1080,  48  A.  S.  R. 
Ann.  Cas.  587.  890,  29  L.R.A.  164. 

Aecording  to  aome  decisions,  a  per-       Notes:   29  LJt.A.  157;  14  L.R.A. 
son  who  has  valuable  property  in  a   (N.S.)   346. 

warehouse  may,  for  the  purpose  of      20.  State  v.  Marfaudille,  48  Wash, 
protecting  it  at  night,  set  a  spring-  117,  92  Pac.  939, 16  Ann.  Cas.  584, 14 
gun  in  it,  and  if  a  person  is  killed  in  L.R.A.(N.S.)    346.    See    supra,    par. 
an  attempt  to  enter  the  building,  the  143. 
owner  of  the  property  is  not  Hable,      1.  Note:  29  L.R.A.  167. 
civilly  or  criminally.    Gray  v.  Combs, 
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particular  individual,*  but  if  the  slayer  was  actuated  by  malice 
against  any  person,  rather  than  against  some  particular  individual, 
it  would  seem  that  his  crime  is  murder  in  the  second  degree.^  If  it 
appears  that  there  was  no  purpose  to  kill,  but  only  to  wound,  the 
crime  will  be  manslaughter.*  Conceding  that  it  is  culpable  homicide 
to  set  spring  guns  and  thereby  cause  the  death  of  a  trespasser,  it  is 
declared  that,  nevertheless,  if  the  trespasser  be  only  wounded  and 
the  weapon  be  placed  with  the  intention  of  injuring  trespassers  gen- 
erally, the  crime  of  assault  with  intent  to  kill  is  not  committed.* 
156.  Other  Unlawful  Acts. — A  complete  enumeration  of  the  unlaw- 
ful acts  from  which  homicide  may  incidentally  result  is  impracticable 
if  not  impossible.  Acts  which  come  within  the  description  of  the 
term  "negligence"  constitute  a  large  class,®  and  a  related  group  are 
those  offenses  and  wrongs  that  arise  out  of  omissions  of  positive  duties.' 
Excessive  or  improper  chastisement,  alone,  has  given  rise  to  a  con- 
siderable number  of  cases.  The  rule  here  is  that  reasonable  punish- 
ment may  be  inflicted  by  parents,  masters  and  other  persons  having 
authority  in  foro  domestico,®  but,  if  the  correction  exceed  the  bounds 
of  due  moderation,  either  in  the  measure  of  it,  or  in  the  instrument 
made  use  of  for  that  purpose,  it  will  be  either  murder  or  manslaughter 
according  to  the  circumstances  of  the  case.*  The  use  of  an  instru- 
ment from  which  death  is  likely  to  ensue  gives  rise  to  an  implication 
of  malice  and  hence  constitutes  the  killing  murder.*^  Death  so  often 
occurs  from  the  pointing  or  presenting  of  firearms  that  the  subject 
has  been  considered  appropriate  for  statutory  regulation  in  a  number 
of  jurisdictions.  Where  the  statute  constitutes  it  a  misdemeanor  for 
any  person  to  present  at  another  person  any  gun,  pistol,  or  other  fire- 
arm, whether  loaded  or  unloaded,  or  where  the  common  law  rule  is 
held  to  be  in  effect  the  same,  one  who  intentionally  points  a  gun  at 
another,  though  without  any  intention  to  take  life,  is  guilty  of  man- 
slaughter if  the  gun  is  discharged  and  produces  death.** 

2.  See  supra,  par.  81  et  seq.  S.  E.  14,  92  A.  S.  R.  817,  60  L.R.A. 

3.  State  v.  BUrr,  11  Wash.  481,  39  801. 

Pac.  1080,  48  A.  S.  R.  890,  29  L.R.A.       Note:  60  L.R.A.  801  et  seq. 

154,   overruled   on   another   point  by       See  supra,  par.  39. 

State  V.  Marfaudille,  48  Wash.  117,       10.  Note:  60  L.R.A.  801.    See  Ap- 

92  Pac.   939,  15  Ann.   Cas.  684,  14  prentices,  vol.  2,  p.  347. 

L.R.A.(N.S.)  346.  11.  McDaniel  v.  State,  156  Ala.  40, 

4.  See  supra,  par.  89.  46  So,  988,  130  A.  S.  R.  74,  21  L.R.A. 
6.  See  supra,  par.  106.  (N.S.)  678;  Ford  v.  State,  71  Neb.  246, 

6.  See  infra,  par.  161.  98  N.  W.  807,  115  A.  S.  R.  591;  State 

7.  See  infra,  par.  157.  v.  Stitt,  146  N.  C.  643,  61  S.  W.  566, 

8.  See  Apprentices,  vol.  2,  p.  347;  17  L.R.A. (N.S.)  808. 

ASSA0LT   AND   Battery,   voI.   2,   pp.  Notes:  90  A.  S.  R.  583;  63  L.R.A. 

540-^43;   Husband  and  Wife,  post,  387;    45   L.R.A.(N.S.)    219;   1  Ann. 

par.  4;  Master  and  Servant;  Parent  Cas.  34. 

AND  Child.  See  infra,  par.  162. 

9.  State  V.  Shaw,  64  S.  C.  506,  43 
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Omission  of  Affirmative  Duty 

157.  Meaning  of  Accident,  Negligence  and  Wilful  Omission. — All 

criminal  responsibility — and  civil  liability  too,  for  that  matter — may 
be  said  to  depend  on  the  tendency  of  a  person's  acts  under  the  circum- 
stances known  to  him.  This  has  been  found  too  broad,  however,  for 
application  as  a  rule  of  law;  and  consequently  it  has  been  split  into 
numerous  subdivisions,  or  perhaps  it  is  more  nearly  accurate  to  say 
that  out  of  it  have  been  carved  certain  narrower  concepts.  Certain 
of  these  may  be  denominated  negligence,  wilful  omission  of  duty, 
and  accident.  While  the  practical  administration  of  the  law  finds 
such  a  subdivision  convenient,  the  truth  of  the  proposition  that  the 
subdivisions  are  all  carved  out  of  the  broader  conception  becomes 
apparent  when  one  endeavors  to  discover  their  boundaries.  Any 
attempt  to  distinguish  between  accident,  negligence,  and  omission  of 
duty  will  disclose  that  by  imperceptible  degrees  they  merge  into  the 
broader  thought  expression.  In  any  case  it  is  the  tendency  of  the 
act  done,  under  the  circumstances  known  to  the  actor,  that  is  to  be 
discovered.  Under  society's  shifting  standards  for  determining  right 
and  wrong  doing,  what  may  be  understood  as  accident  at  one  time 
and  place  will  be  deemed  negligence  at  another  time  and  place.  The 
standard  continually  is  being  raised,  or  as  otherwise  expressed,  ♦he 
prohibitions  of  the  law  constantly  are  becoming  more  extensive. 
For  example,  in  a  state  of  society  that  permits  the  carrying  of  fire- 
Aims,  the  unintentional  discharge  of  a  pistol  may  be  said  to  cause 
t,  death  by  accident;  whereas  under  laws  strictly  denouncinj^  the 
possession  of  weapons,  the  killing  may  in  truth  be  said  to  be  due  to 
a  wrongful  act  or  negligence.  In  the  following  pages  the  concepts 
and  terminology  of  the  courts  have  been  adhered  to,  and  refinements 
of  thought  appertaining  more  to  philosophy  than  to  the  practical 
administration  of  the  law  have  been  avoided. 

158.  Effect  of  Omission  of  Duty  Generally. — ^As  a  general  proposi- 
tion it  may  be  stated  that  wherever  death  is  shown  to  have  been 
the  direct  and  immediate  result  of  an  omission  to  perform  a  duty 
imposed  by  law  or  contract,  the  person  charged  with  the  perform- 
ance of  the  duty  will  be  deemed  guilty  of  culpable  homicide.**  The 
duty  imposed,  however,  must  be  a  plain  duty.  That  is,  it  must  be 
one  on  which  different  minds  must  agree,  or  generally  agree,  and 
that  does  not  admit  of  any  discussion  as  to  its  obligatory  force.  Where 
doubt  exists  ^s  to  what  conduct  should  be  pursued  in  a  particular 
case,  and  intelligent  men  differ  as  to  the  proper  action  to  be  taken, 
the  law  does  not  impute  guilt  to  any  one,  where  from  the  omission 

12.  Westrup  v.  Cora.,  123  Ky.  95,  93   Cas.  1914A  673  and  note,  45  L.R.A 
S.  W.  6-i6,  124  A.  S.  R.  316  aud  note,    (N.S.)  559. 
6  L.R.A.(N.S.)    «85;   Stehr  v.   State,       Note:  13  Ann.  Cas.  42. 
92  Neb.   755,  VAd  N.   W.   676,   Ann. 
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to  adopt  one  course  instead  of  another,  fatal  consequences  follow  tc 
f>thers.  The  law  does  not  enter  into  the  reasons  governing  the  con- 
duct of  men  in  such  cases  to  determine  whether  they  are  culpablo.*' 
Again,  the  duty  must  be  one  which  the  party  is  bound  to  perform 
by  law  or  by  contract,  and  not  one  the  performance  of  which  depend? 
^mply  upon  his  humanity,  or  his  sense  of  justice  or  propriety.** 
It  is  undoubtedly  the  moral  duty  of  every  person  to  extend  to  others 
assistance  when  in  danger;  to  throw,  for  instance,  a  plank  or  rope 
to  a  drowning  man,  or  make  other  efforts  for  his  rescue.  But  if 
such  efforts  be  omitted  by  any  one  when  they  can  be  made  without 
imperiling  his  own  life,  he  draws  upon  himself  only  the  .just  cen- 
sure and  reproach  of  good  men;  society  has  not  deemed  it  politic, 
as  yet,  to  impose  a  direct  punishment.**  Where  a  duty  is  shown  to 
have  existed,  it  must  also  appear  as  a  condition  to  culpability  that 
the  death  was  the  direct  and  immediate  consequence  of  the  omis- 
sion ;  **  but  the  degree  of  negligence  that  will  render  one  respon- 
sible can  hardly  be  defined.  The  question  is  one  that  must  be  left 
to  the  jury  in  each  particular  case.*'  To  render  criminal  the  neglect 
of  parents  and  others,  having  charge  of  children  or  other  depend; 
cuts,  there  must  be  capacity,  means,  and  ability  to  perform  the  legal 
duty,  or  the  omission  to  perform  it  is  not  criminal.*^  As  to  the 
grade  of  a  homicide  which  results  from  an  omission  of  duty  the 
authorities  disclose  a  considerable  difference  of  opinion.*'  Soma 
cases  state  that  the  delinquent  is  guilty  of  murder,^®  others  that  he 
incurs  the  penalty  of  manslaughter,* — ^involuntary  manslaughter, 
according  to  some  opinions,* — while  still  others  assert  that  the  grade 
depends  upon  the  circumstances,  emphasis  being  put  upon  the  intent 
of  the  negligent  person.  Occasionally,  even,  the  opinion  has  been 
expressed  that  the  question  depends  upon  the  distinction  between 
negligence  and  wilful  omission.'  Where  death  ensues  in  consequence 
of  a  wilful  omission  of  duty  it  is  said  to  constitute  murder;  and 

13.  Note:  13  Ann.  Cas.  42.  19.  Note:  124  A.  S.  R.  324. 

14.  People  V.  Beardsley,  160  Mich.       20.  Lewis  v.  Stote,  72  Ga.  164,  53 
206,  113  N.  W.  1128,  121  A.  S.  R.  Am.  Rep.  836. 

^17, 13  Ann.  Cas.  39  and  note;  Ander-      Note:  124  A.  8.  R.  327. 
pon  V.  State,  27  Tex.  App.  177,  11  S.       1.  Stehr  v.  State,  92  Neb.  765,  139 
W.  33,  11  A.  S.  R.  189,  3  L.R.A.  644.  N.  W.  676,  Ann.  Cas.  1914A  573,  45 
Note:  124  A.  S.  R.  323.  L.R.A.(N.S.)    569   and  note;   Rex  v. 

15.  People  V.  Beardsley,  160  Mich.  Lewis,  6  Ont.  L.  Rep.  132,  1  British 
206,  113  N.  W.  1128,  121  A.  S.  R.  Rul.  Cas.  732. 

617,  13  Ann.  Cas.  39  and  note.  Note:  124  A.  S.  R.  323. 

16.  Note:  13  Ann.  Cas.  42.  2.  Westrup  v.  Com.,  123  Ky.  95,  93 

17.  Stehr  v.  State,  92  Neb.  755, 139  S.  W.  646, 124  A.  S.  R-  316,  6  L.R.^ . 
N.  W.  676,  Ann.  Cas.  1914A  573,  45   (N.S.)  685. 

L.RA.(N.S.)  669.  3.  See  supra,  par.  157. 

18.  Note:  13  Ann.  Cas.  42. 
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where  it  ensues  in  consequence  of  fhe  negligent  omisedon  of  a  duty 
it  is  said  to  be  manslaughter.^ 

159.  Pood,  (nothing,  Shelter. — ^The  rule  considered  above  applies, 
and  culpable  homicide  is  incurred,  wherever  a  person  having  the 
care  and  custody  of  another  neglects  to  supply  him  with  the  neces- 
saries of  life  and  thereby  contributes  to  his  death.^  So,  a  parent  is 
guilty  of  culpable  homicide  if,  having  the  means  at  his  command,  he 
fails  to  provide  his  child  with  food,  clothing  or  shelter,  in  conse- 
quence of  which  the  child  dies.*  The  same  is  true  in  case  of  a  neg- 
lect of  a  wife  by  a  husband.'  And  the  same  general  rule  applied 
to  all  other  relationships,  though  it  may  be  affected  by  the  extent 
of  the  duty  owing  by  the  one  party  to  the  other.  The  existence  and 
extent  of  criminal  liability  are  controlled,  of  course,  by  the  existence 
and  extent  of  legal  duty  of  which  there  is  an  alleged  violation.* 
Under  some  circumstances  a  master  may  be  responsible  for  the  death 
of  his  servant.* 

160.  Medical  Care  and  Attention. — ^Under  some  circumstances,  no 
doubt,  a  parent,  and  also  a  husband,  may  be  guilty  of  culpable  homi- 
cide in  failing  to  provide  medical  or  surgical  attention  for  a  child 
or  wife ;  **  but  there  is  a  very  great  difference  between  neglect  in 
respect  of  food,  clothing  and  shelter,  which  are  conceded  on  every 
hand  to  be  essential  to  the  preservation  of  life,  and  omission  to  pro- 
vide medical  treatment,  as  to  the  efficacy  of  which  there  may  be  a 
wide  difference  of  opinion.**  The  character  of  the  ailment,  the  good 
faith  of  the  parent  or  husband,  and  the  age  and  consent  of  the  child 
or  wife, — all  are  considerations  of  supreme  importance;    If  the  par- 

4.  Lewis  Vi  Btate,  72  Oa.  164|  63  (N.S.)  559  and  note. 

Am.  Rep.  835.  Notes:  124  A.  8.  R.  325;  61  L.R.A. 

Note:  61  L.R.A.  279,  290.  290;  13  Ann.  Cas.  43. 

If  the  exposure  or  negleet  of  an  in*      7.  Notes:    124  A.   S.   R.   327;   61 
fant  or  other  dependent  person,  re-  L.R.A.  292;  13  Ann.  Cas.  43. 
suiting  in  death,  is  an  act  of  mere       8.  Note:  61  L.R.A.  293. 
carelessness,   wherein   danger  to   life      9.  Note:  61  L.R.A  293. 
does  not  clearly  appear,  the  homicide      As  to  the  duty  of  masters  of  vessels 
is  only  manslaughter,  but  if  such  ex-  to  seamen,  see  Shipping. 
posure  or  neglect  is  of  a  dangerous      10.  Westrup  v.  Com.,  123  Ev.  95, 
kind,  it  is  murder.    Pallis  v.  State,  123  93  S.  W.  646,  124  A.  8.  R.  316,  6 
Ala.  12^  26  So.  339,  82  A.  S.  R.  106.       L.R.A.(N.S.)    685;   Rex   ▼.   Lewis,  6 

Note :  90  A.  S.  R.  578.  Ont.  L.  Rep.  132,  1  British  Rul.  Cas. 

5.  Note:  13  Ann.  Cas.  43.  732. 

6.  Pallis  V.  State,  123  Ala.  12,  26  Notes:  6  L.R.A.(N.8.)  685;  45 
So.  330,  82  A.  S.  R.  106;  Lewis  v.  L.R.A.(N.S.)  559;  1  British  Rul-  Cas. 
State,  72  Ga.  164,  53  Am.  Rep.  835;  747. 

Gibson  v.  Com.,  106  Ky.  360,  50  S.  W.      As  to  medical  eare  of  seamen,  see 

532,   90   A.   S-  R.  230;  Westrup  v.  Shipping. 

Com.,  123  Ky.  95,  93  S.  W.  646,  124      11.  See  Westrup  v.  Com.,  123  Ky. 

A.   8.  R.  316,  6  L.R.A.(N.S.)   685;  95,  93  S.  W.  646,  12.i  A.  S.  B.  316,  6 

Stehr  V.  State,  92  Neb.  755, 139  N.  W.  L.RA.(N.S.)  685. 

676,  Ann.  Cas.  1914A  573,  45  LJt A. 
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ent  fail  to  provide  medical  care  or  medicines  for  t  child  of  tender 
years,  believing  that  the  child  will  die  or  indifferent  as  to  whether 
it  does  die, — he  well  may  be  found  guilty  of  manslaughter,  or  even 
of  murder.^*  On  the  other  hand,  if  the  failure  to  provide  medical 
care  is  the  result  of  sincere  belief  in  the  inefficacy  thereof,  or  of 
reli.2:ious  scruple  or  tenet,  a  very  different  conclusion  may  be  reached.^^ 
Judicial  opinion  is,  however,  unanimous  that  a  wicked  intent  is  not 
an  essential  element  of  the  crime,  and  therefore  that  peculiarities  of 
belief  as  to  the  proper  form  of  treatment,  although  honestly  enter- 
tained, are  not  necessarily  a  lawful  excuse.^*  Conscientious  or  super- 
stitious opinions  on  the  part  of  parents  that  it  is  wrong  and  irre- 
ligious to  provide  medical  aid  for  children  in  their  custody  is  no 
excuse  for  disobeying  a  statute  making  such  an  omission  an  offense 
punishable  summarily.^*  Where  the  sufferer  is  a  person  of  sound 
mind  and  mature  years  there  would  seem  to  be  no  ground  for  hold- 
ing criminally  liable  any  other  person  because  of  his  failure  to  force 
upon  him  medical  attention  which  he  does  not  desire.**  The  failure 
of  a  husband  to  provide  for  the  attendance  of  a  physician  on  his 
wife  in  childbirth  does  not  support  his  conviction  where  it  appears 
that  such  failure  was  at  her  suggestion  and  due  to  her  and  his  belief 
that  such  attendance  was  unnecessary  and  might  be  harmful,  that 
he  sent  for  a  physician  soon  after  the  birth,  at  the  suggestion  of  other 
women,  on  the  occurrence  of  alarming  symptoms,  and  that  he  was 
at  all  times  a  kind  and  affectionate  husband.*^ 

Negligence 

161.  In  General. — ^It  may  be  stated  as  a  very  general  proposition 
that  whenever  it  is  made  to  appear  that  one  person  by  reason  of 
negligenco,  carelessness,  heedlessness,  or  inattention,  has  caused  or 
contributed  to  the  death  of  another,  although  the  act  attended  by 
negligence  be  perfectly  lawful,  such  person  will  be  held  guilty  of 
manslaughter.  Everyone  who  is  so  situated  that  his  acts  may  endan- 
ger the  life  of  another,  is  bound  to  exercise  caution,  and  failing  to 
do  so  the  law  holds  him  responsible.*®    No  mischievous  intention  is 

12.  Note :  124  A.  S.  R.  325.  16.  Westrup  v.  Com.,  123  Ky.  95, 

13.  Westrup  v.  Com.,  123  Kv.  95,  93  S.  W.  646,  124  A.  S.   R.  316,  6 
93  S.  W.  646,  124  A.  S.  R.  316,  6  L.R.A.(N.S.)  685  and  note. 
L.R.A.(N.S.)  685  and  note.  17.  Westrup  v.  Com.,  123  Kv.  95,  93 

Notes:  6  L.R.A.(N.S.)  685;  1  Brit-  S.  W.  646,  124  A.  S.  R.  316,  6  L.R.A. 

ish  Rul.  Cas.  750.  (N.S.)  686. 

14.  Rqx  v.  Lewis,  6  Ont.  L.  Rep.  18.  McDaniel  v.  State,  156  Ala.  40, 
132,  1  British  Rul.  Cas.  732  and  note.  46  So.  988, 130  A.  S.  R.  74,  21  L.R.A. 

15.  Rex  v.  Lewis,  6  Ont.  L.  Rep.  (N.S.)  678;  Collier  v.  State,  3J  Ga. 
132,  1  British  Rul.  Cas.  732  and  note.  31,  99  Am.  Dec.  449;  State  v.  Hardie, 
S('e  also  Criminal  Law,  vol.  8,  p.  309.  47  la.  647,  29  Am.  Rep.  496;  Sparks 
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essential  to  responsibility  in  this  case.*®  Nor  is  it  any  defense  that 
the  slayer  did  not  intend  to  kill  the  decea.sed.**>  Responsibility  is 
to  be  determined  pursuant  to  the  general  principles  of  negligence,* 
the  fundamental  of  which  is  knowledge,  actual  or  imputed,  that  the 
act  of  the  slayer  tended  to  endanger  life.*  The  facts  must  be  such 
that  he  reasonably  could  have  foreseen  the  fatal  consequence  of  his 
act.^  Action  accompanied,  not  only  with  no  intent  to  do  harm, 
but  under  a  reasonable  belief  that  no  harm  is  possible,  is  clearly 
wanting  in  every  essential  element  of  crime,*  Reasonableness  of 
belief  is  to  be  gathered  from  all  of  the  circumstances  surrounding 
the  actor.*  To  render  a  person  criminally  liable  for  negligent  homi- 
cide, the  duty  omitted  or  improperly  performed  must  have  been 
his  personal  duty,  and  the  negligent  act  from  which  death  resulted 
must  have  been  his  personal  act,  and  not  the  act  of  another.  But 
he*  is  not  excused  because  the  negligence  of  someone  else  contributed 
to  the  result,  where  his  act  was  one  of  the  primary  causes,  and  the 
negligence  of  the  other  did  not  intervene  between  his  act  and  the 
result.*  There  is  a  conflict  of  opinion  as  to  whether  the  doctrine 
of  contributory  negligence  applies  to  relieve  from  criminal  respon- 
sibility for  negligent  homicide.'  But,  according  to  the  clear  weight 
of  authority,  the  rule  of  law  concerning  contributory  negligence  by 
the  injured  person  as  a  defense  in  a  civil  action  for  damages  for 
personal  injuries  is  not  applicable  to  a  prosecution  for  manslaughter 

V,  Com.,  3  Bush.  (Ky.)  Ill,  96  Am.  1,  See  Nbgligbncb. 

Dec.  196;  State  v.  Emery,  78  Mo.  77,  2.  Com.  v.  Hartwell,  128  Mass.  415, 

47  Am.  Rep.  92;  State  v.  Vines,  93  N.  35  Am.  Rep.  391. 

C.  493,  53  Am.  Rep.  4C6 ;   State  v.  3.  Obom  v.  State,  143  Wis.  249, 126 

Stitt,  146  N.  C.  643,  61  S.  W.  566,  17  N.  W.  737,  31  L.R.A.(N.S.)  966. 

L.R.A.(N.S.)   308;  Jolinson  v.  State,  4.  Robertson  v.  State,  2  Lea  (Tenn.) 

66  Ohio  St.  59,  63  N.  E.  607,  90  A.  S.  239,  31  Am.  Rep.  602.    See  CRiMmAL  • 

R.    564    and    note,    61    L.R.A.    277;  Law,  vol.  8,  p.  60- 

O'Barr  v.  United  States,  3  Okla.  Cr.  6.  Sparks  v.  Com.,  3  Bush   (Ky.) 

319,  105  Pac  988,  139  A.  S.  R.  959;  111,  96  Am.  Dec.  196. 

6tate  V.  Justus,  11  Ore.  178,  8  Pac.  But  it  is  proper  to  refuse  to  allow 

337,  50  Am.  Rep.  470.  tbe   defendant   in    a   prosecution   for 

Notes:  3  L.R.A.  645,  646;  61  L.R.A.  manslaughter  as  the  result  of  negli- 

277,  279.  gence  to  be  asked  when  testifying  in 

Negligence  in  selection  and  use  of  his  own  behalf,  whether  he  used  his 

building  materials,  in  consequence  of  best  judgment  to  avoid  the  accident, 

which  a  building  collapsed.    People  v.  and  whether  he  could  with  safety  have 

Buddensieck,  103  N.  Y.  487,  9  N.  E.  done  anything  other  than  what  he  did, 

44,  57  Am.  Rep.  766.  because  such  questions  call  for  a  mere 

Death  resulting  from  practical  joke,  e?  pression  of  the  opinion  of  the  wit- 

31  Am.  Rep.  606  note.  ness.     State  v.    Campbell,   82    Conn. 

19.  Van   Schaick  v.  United  States,  671,  74  Atl.  927, 135  A.  S.  R.  293,  18 
159  Fed.  847,  87  C.  C.  A.  27, 14  Ann.  Ann.  Cas.  237. 

Cas.  456.  6.  Note :  61  L.R. A.  297.    See  supra. 

Note :  61  L.R.A.  296.  par.  53. 

See  supra,  par.  44  et  seq.  7.  Note:  Ann.  Cas.  1912C  50L 

20.  Note :  90  A.  S.  R.  582. 
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as  the  result  of  negligence.*  The  grade  of  the  offense,  where  homi- 
cide is  caused  by  negligence,  is  manslaughter,*  or  more  precisely, 
involuntary  manslaughter.**  Under  some  statutes  the  crime  is  man- 
slaughter in  the  second  degree.**  The  indictment,  according  to  some 
cases,  should  set  forth  the  facts  and  circumstances  relied  upon  to  show 
negligence;  *-  but  there  are  authorities  looking  the  other  way,  or  at 
least  countenancing  a  very  brief  reference  to  the  facts.** 

162.  Discharge  of  Firearms. — Where  death  to  one  person  results 
from  the  discharge  of  a  gun  or  pistol  in  the  hands  of  another,  with- 
out intention  to  kill  or  even  to  fire  the  weapon,  but  negligently, 
heedlessly  and  incautiously, — the  person  in  whose  hands  the  gun  or 
pistol  is  held  will  be  deemed  guilty  of  manslaughter.**  The  point- 
ing of  such  a  weapon  at  another  has  come  to  be  so  generally  recog- 
nized as  an  act  importing  negligence  that  "didn't  know  it  was  loaded'' 
has  passed  into  a  saying  descriptive  of  the  serious  or  fatal  results 
that  frequently  attend  such  conduct.**  So,  if  a  person  points  a  pistol 
at  another  in  sport,  as  a  joke,  or  to  cause  fright  merely,  believing 
and,  perhaps,  having  some  reason  to  think  that  it  is  not  loaded,  and 
subsequently  pulls  the  trigger,  causing  the  pistol  to  be  discharged, 
and  resulting  in  the  killing  of  the  person  pointed  at,  he  is  guilty  of 
manslaughter.**  Brandishing  a  loaded  weapon,  likewise,  will  render 
one  guilty  of  manslaughter,  in  case  another  is  killed  by  its  discharge.*^ 
Again,  if  a  person  heedlessly  fires  a  gun  or  pistol  in  a  city  or  other 
populous  place,  and  death  results  therefrom,  He  must  answer  crim- 

8.  State  V.  Campbell,  82  Conn.  671,  647,  29  Am.  Rep.  496;  Sparks  v.  Com,, 
74  Atl.  927,  135  A.  S.  R.  293, 18  Ann.  3  Bush  (Ky.)  11,  96  Am.  Dee.  196; 
Cas.  236;  Schultz  v.  State,  89  Neb.  34,  State  v.  Emery,  78  Mo.  77,  47  Am. 
130  N.  W.  972,  Ann.  Cas,  1912C  496  Rep.  92;  Ford  v.  State,  71  Neb.  246, 
'and  note,  33  L.R.A.(N.S.)  403.  See  98  N.  W.  807,  115  A.  S.  R.  691;  State 
supra,  par.  54.  v.  Vines,  93  N.  C.  493,  53  Am.  Hep. 

9.  Washington  v.  State,  60  Ala.  10,  4G6. 

31  Am.  Rep.  28.  Notes:  90  A.  S.  R.  681;  3  L.R.A. 

Note:  61  L,R.A.  279.  645;  63  L.R.A.  387,  389;  1  Ann.  Cas. 

10.  Austin  V.  State,  110  Qa.  748,  36  34. 

S.  E.  52,  78  A.  S.  R.  134.  See  snpra,  par.  156. 

11.  McDaniel  v.  State,  156  Ala.  40,  16.  State  v.  Stitt,  146  N.  C.  643,  61 
46  So.  988,  130  A.  S.  R,  74,  21  L.R.A.  S.  W.  566,  17  L.R.A.(N.S.)  308. 
(N.S.)  678.  16.  Collier  v.  State,  39  Ga.  31,  99 

12.  Note :  61  L.R.A.  298.  Am.  Dec.  449 ;  State  v,  Hardie,  47  la. 

13.  Schultz  V.  State,  89  Neb.  34, 130  647,  29  Am.  Rep.  496;  Ford  v.  State^ 
N.  W.  972,  Ann.  Cas.  1912C  495,  33  71  Neb.  83,  98  N.  W.  807, 115  A.  S.  R. 
L.R.A.(N.S.)  403.  591;  State  v.  Stitt,  146  N.  C.  643,  61 

Note:  3  L.R.A.  646.  S.  W.  566, 17  L.R.A.(N.S.)  308.  Com- 

14.  Washington  v.  State,  60  Ala.  10,  pare  Robertson  v.  State,  2  Lea  (Tenn.) 
31  Am.  Rep.  28;  McDaniel  v.  State,   239,  31  Am.  Rep.  602. 

156  Ala.  40,  46  So.  988,  130  A.  S,  R.  Notes:  31  Am.  Rep.  606;  90  A.  8. 
74,   21  L.R.A.(N.S.)    678;   Austin  v.   R.  582. 

State,  110  Ga.  748,  36  S.  E.  52,  78  17.  State  v.  Emery,  78  Mo.  77,  47 
A.  S.  R.  134;  State  v.  Hardie,  47  la.   Am.  Rep.  92. 
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inally  for  his  act.^*  Indeed,  if  one  points  a  loaded  gun  and  6i^ 
charges  it  in  a  direction  other  than  at  a  person  who  is  in  fact  killed 
by  the  bullet  reaching  his  person,  glancing  from  another  object,  that 
one  is  yet  guilty  of  a  homicidal  offense,  if  he  knew,  or  ought  reason* 
ably  to  have  known,  that  his  conduct  was  dangerous  to  human  life 
and  yet  he  acted  regardless  thereof.^* 

163.  Driving  on  and  Use  of  Highways. — The  principles  of  negli- 
gent homicide  apply  to  death  caused  in  the  use  of  highways  as  well  as 
to  death  resulting  from  other  acts.  Accordingly,  if  a  person  driving  or 
riding  in  the  street  or  highway  strikes  and  kills  another  person  as  a 
result  of  negligence  or  incaution  in  his  use  of  the  way,  he  will  be 
deemed  guilty  of  manslaughter.*®  The  rule  frequently  has  been 
held  to  be  applicable  to  persons  driving  motor  vehicles.'  But  it  ha^ 
been  held  that  a  bicycle  rider  who  unintentionally  collides  with  a 
pedestrian,  thereby  causing  his  death,  cannot  be  convicted  of  man- 
slaughter under  a  statute  permitting  such  conviction  in  case  of  unin- 
tentional killing  while  the  slayer  is  engaged  in  an  unlawful  act, 
where,  although  he  was  grossly  negligent  in  riding  at  an  excessive 
speed,  without  giving  any  warning  by  bell  or  otherwise  of  his  ap- 
proach, he  was  doing  nothing  prohibited  by  law,  there  being  no  ordi- 
nance, or  statute  regulating  the  riding  of  bicycles.' 

164.  Management  of  Railroads  and  Vessels. — ^Frequent  applications 
of  the  general  rules  relating  to  homicide  by  negligence  are  furnished 
by  prosecutions  against  those  charged  with  the  management  of  rail- 
roads, locomotive,  street  railways,  and  other  like  agencies,  constantly 
used  by  the  public'  Thus  a  railroad  engineer  who  carelessly  and 
negligently  runs  his  locomotive  into  a  passenger  car  standing  upon 
the  railroad  track,  and  thereby  causes  the  death  of  one  of  its  passen- 
gers, is  held  to  be  guilty  of  involuntary  manslaughter.*  But  brakes 
men  who  are  riding  upon  an  engine,  and  whose  exclusive  duty  it  is 
to  act  as  brakemen,  who  have  no  control  over  the  engine,  which  is 
under  the  exclusive  operation  and  control  of  the  engineer  and  fire- 

18.  Sparks  V.  Com.,  '3  Bush  (Ky.)  L.R.A.(N.S.)  403  and  note.    See  Au- 
111,  96  Am.  Dee.  196.  tomobiles,  vol.  2^  p.  1212. 

19.  Obom  V.  State,  143  Wis.  249,  2.  Johnson  v.  State,  66  Ohio  St.  59, 
126  N.  W.  737,  31  L.R.A.(N.S.)  966,  63  N.  E.  607,  90  A.  S.  R.  564,  61 

20.  State  v.  Goetz,  83  Conn.  437,  76  L.R.A.  277. 

Atl.  1000,  30  L.R.A.(N.S.)  458  and  3.  State  v.  Dorsey,  118  Ind.  167,  20 
note;  Sehultz  v.  State,  89  Neb.  34, 130  N.  E,  777,  10  A.  S.  R.  Ill;  Com.  v. 
N.  W,  972,  Ann.  Cas.  1912C  495,  33  Hartwell,  128  Mass.  415,  35  Am.  Rep. 
L.RA.(N.S.)  403.  391;  Anderson  v.  State,  27  Tex.  App. 

Notes:  90  A.  8.  R.  574;  61  L.R.A.  177,  11  S.  W.  33,  11  A.  S.  R.  189,  3 
279.  L.R.A.  644. 

l!  State  v.  GoetE,  83  Conn.  437,  76      Notes :  124  A.  S.  R.  331 ;  61  L.R. A. 
Atl.  1000,  30  L.R.A.(N.S.)   458  and  281. 

note;  Sehultz  v.  State,  89  Neb.  34,  130  4.  State  v.  Dorsey,  118  Ind.  167,  20 
N.  W.  972,  Ann.  Cas.  1912C  495,  33  N.  E.  777, 10  A.  S.  R.  ILL 
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man,  whose  duty  it  is  to  look  ont  for  obstructions,  and  i^ive  signals 
of  danger,  are  not  guilty  of  neglicjent  homicide  for  the  killing  of  a 
child  run  over  by  the  engine.*^  The  navigation  of  vessels,  likewise, 
furnishes  cases  for  the  application  of  the  general  rule.*  Owners 
and  mastei-a  of  vessels,  should  be  held  to  the  strictest  accountabilitv 
and  required  to  exercise  the  highest  degree  of  skill  and  care.  In 
this  way  alone  can  human  life  be  safeguarded,  from  such  appalling 
disasters  as  from  time  to  time  have  befallen.'  Negliirence  in  the 
«aiiipment,  mode  of  navigation,  or  other  particular,  will  render  the 
officer  chargeable  with  the  duty  neglected  liable  to  a  prosecution  for 
manslaughter.^  An  act  of  Congress  provides  that  "every  captain, 
engineer,  pilot,  or  other  person  employed  on  any  steamboat  or  vessel, 
by  whose  misconduct,  negligence,  or  inattention  to  his  duties  on  such 
vessel  the  life  of  any  person  is  destroyed,  .  .  .  shall  be  deemed 
guilty  of  manslaughter."  •  The  enactment  of  this  law  was  within 
the  power  of  Congress,  under  the  grant  to  it  of  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states,  and  the 
grant  of  judicial  power  in  cases  of  admiralty  and  maritime  juris- 
diction. But  its  enactment  doas  not  exclude  the  jurisdiction  of  the 
state  courts  to  punish  the  negligent  homicide  under  state  laws.**  In 
a  prosecution,  in  the  federal  court  against  a  captain  of  a  vessel  it  is 
only  necessary  for  the  government  to  prove  that  the  defendant  was, a 
captain  of  the  vessel  in  question,  and  that  he  was  guilty  of  miscon- 
duct, negligence,  or  inattention  to  his  duties  on  such  vessel,  by  reason 
of  which  human  life  was  destroyed.*^ 

165.  Practice  of  Medicine  and  Surgery. — ^Physicians  and  surgeons 
are  not  less  liable  than  are  other  persons  for  homicide  attributable 
to  neglicence,^*  b.ut  when  a  practitioner  is  charged  with  criminal 
responsibility  for  the  death  of  one  whom  he  has  attended,  as  the 
result  of  alleged  neglect  of  duty,  it  is  often  difficult  to  determine 
whether  it  was  really  inattention  to  or  neglect  of  duty  on  his  part  that 
caused  the  fatal  result,  or  whether  it  resulted  from  ignorance  or  an 

6.  Anderson  v.  State,  27  Tex.  App.  Fed.  847,  87  C.  C.  A.  27, 14  Ann.  Cas. 

177,  11  S.  W.  33,  11  A.  S.  U.  189,  3  456  and  note. 

L.R.A.  644.  10.  People  v.  Welch,  HI  N.  Y.  266, 

6.  People  V.  Welch,  141  N.  Y.  266,  36  N.  E.  328,  38  A.  S.  R.  793,  24 
36  N.  E.  328,  38  A.  S.  R.  793,  24  L.R.A.  117. 

L  R  A.  117.  11-  Van   Schaick  v.  United  States, 

Notes:  124  A.  S.  R.  335;  61  L.R.A.  1^9  Fed.  847,  87  C.  C.  A.  27, 14  Ann. 

283.  Cas.  456. 

7.  Vnn  Schaick  v.  United  States,  159  .„^2.  State  v  Hardister,  38  Ark.  605, 
Fed.  847,  87  C.  C.  A.  27, 14  Ann.  Cas.  t^sttl^^e^^^^^ 

o*  -rr       a  1.  •  i_         tt  -i.  j    cii.  x       ^<^™-  ^'  Piercc,  138  Mass.  165,  52  Am. 

-irca -J^c^T  qt'^^  ^n  Y^o7  iF  ?  '  ^^P'  264;  State  v.  Lester,  127  Minn. 
159  Fed.  847,  87  C.  C.  A.  27,  14  Ann.  282,  149  N.  W.  297,  L.R.A.1915D  201 

Cas.  456.  and    note;    State    v.    McFadden,    48 

Note:  61  L.R.A.  283.  Wash.   259;   93   Pac.  414,  14  L.R.A. 

9.  Van  Schaick  v.  United  States,  159    (N.S.)  1140. 
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honest  mij»take  of  judgment."  Mere  mistake  of  judgment  seems  to 
be  conceded  on  every  hand  to  constitute  no  basis  for  responsibility. 
Criminal  negligence  is  largely  a  matter  of  degree,  incapable  of  precise 
definition,  and  whether  or  not  it  exists  to  such  a  degree  as  to  involve 
criminal  liability  is  to  be  determined  by  the  jury.  The  courts  are 
generally  agreed  that  negligence  exists  where  the  physician  or  sur- 
geon, or  person  assuming  to  act  as  such,  exhibits  gross  lack  of  com- 
petency, or  groes  inattention,  or  criminal  indiflFerence  to  the  patient's 
safety;**  and  it  is  the  better  opinion  that  negligence  may  arise 
from  gross  ignorance  of  the  science  of  medicine  or  surgery  and  of 
Ae  effect  of  the  remedies  employed,  through  gross  negligence  in  the 
4pplication  and  selection  of  remedies  and  lack  of  proper  skill  in  the 
use  of  instruments,  or  through  a  failure  to  give  proper  instructions 
to  the  patient  as  to  the  use  of  the  medicines.**  In  other  words,  a 
party  not  having  a  medical  education  has  no  right  to  hazard  medi- 
cine of  a  dangerous  tendency,  when  medical  assistance  can  be  had, 
and,  if  he  does  so,  he  does  it  at  his  own  peril.*^  It  has  been  thought, 
however,  by  some  judges  that  the  interests  of  society  will  be  sub- 
served by  holding  a  physician  civilly  liable  in  damages  for  the  con- 
sequences  of  his  ignorance,  without  imposing  upon  him  criminal 
liability  when  he  acts  with  good  motives  and  honest  intentions.*^ 

Accident 

166.  In  General. — ^When  the  death  of  a  human  being  is  the  result 
of  accident  or  misadventure,  in  the  true  meaning  of  the  term,*®  no 
criminal  responsibility  attaches  to  the  act  of  the  slayer.  When  it 
appears  that  a  killing  was  unintentional,  that  the  perpetrator  acted 
with  no  wrongful  purpose  in  doing  the  homicidal  act,  that  it  was 
done  while  he  was  engaged  in  a  lawful  enterprise,  and  that  it  was 
aot  the  result  of  negligence, — the  homicide  will  be  excused  on  the 
Sfiore  of  accident.**  Action  accompanied,  not  only  with  no  intent 
to  do  harm,  but  under  a  reasonable  belief  that  no  harm  is  possible, 
is  clearly  wanting  in  every  essential  element  of  crime.*®     Accord- 

13.  Note:  124  A.  S.  R.  330.  18.  See  supra,  par.  157. 

14.  State  v.  Hardister,  38  Ark.  605,  19.  State  v.  Benham,  23  la.  154,  92 
42  Am.  Rep.  5.  Am.  Dec.  417;  State  v.  ReyD»)ldd,  42 

15.  State  V.  Hardister,  38  Ark.  605,  Kan.  320,  22  Pac.  410,  16  A.  S.  R. 
42  Am.  Rep.  5;  State  v.  McFadden,  48  483;  State  v.  Horton.  139  N.  C.  688, 
Wash.  259,  93  Pac.  414,  14  L.R.A.  51  S.  AV.  945,  111  A.  S.  R.  818,  4  Ann. 
(N.S.)  1140.  •  Cas.  797,  1  L.R.A.(N.S.)    991;  State 

Note:  3  L.R.A.  646.  v.  Legg,  59  W.  Va.  315,  53  S.  E.  545. 

16.  Cora.  V.  Pierce,  138  Mass.  165,  3  L.R.A.(N.S.)  1152  and  note. 
52  Am.  Rop.  264.  Note:  3  L.R.A.(N.S.)  1153. 

Note:  61  L.R.A.  287.  20.  Robertson     v.     State,     2     Lea 

17.  State  V.  Schulz,  65  Ta.  628,  8  N.  (Tenn.)  239,  31  Am.  Rep.  602.  Sea 
W.  469,  39  Am.  Rep.  187.    See  Phy-  Criminal  Law.  vol.  8,  p.  60. 
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ingly,  homicide  is  excused  when  occurring  in  the  pursuit  of  lawful 
sport,  as  in  playing  friendly  games  in  a  moderate  manner.^  Spar- 
ring with  gloves  is  within  the  rule ; '  but  if  the  sport  is  unlawful 
or  dangerous,  it  is  othendse.'  Again,  a  homicide  is  excused  when 
caused  by  the  discharge  of  a  gun  or  pistol  which  the  slayer  did  not 
intentionally  point  at  the  deceased,  and  while  he  was  not  engaged  in 
any  unlawful  act,  and  without  any  carelessness  or  negligence  on  his 
part,* — for  example,  where  the  slayer  is  hunting.*  But  a  purpose 
Of  intent  to  do  harm  is  indicated  by  an  apparently  intentional  use 
of  a  deadly  weapon ;  ^  and  a  killing  with  a  dangerous  weapon  inten- 
tionally used  with  such  violence  as  ordinarily  results  in  the  infliction 
of  serious  injury  cannot  be  said  to  have  been  the  result  of  accident 
or  misfortune.^  So,  where  one  fires  a  shot,  knowing  he  cannot  do 
so  without  hitting  someone,  and  death  results,  the  killing  is  not 
misadventure:  it  is  a  voluntary  homicide  of  some  degree,  the  degree 
depending  upon  the  circumstances  under  which  the  shot  was  fired.^ 
Where  there  is  evidence  tending  to  show  misadventure  in  a  prosecu- 
tion for  homicide,  failure  to  instruct  the  jury  with  reference  thereto 
is  error,  though  no  request  was  made  for  such  instruction  *  But  if 
no  testimony  is  introduced  which  tends  to  show  that  the  killing  was 
accidehtal,  the  court  is  justified  in  refusing  to  instruct  the  jury  upon 
that  hypothesis.^^  Whether  in  any  particular  dase  the  homicidal  act 
was  the  result  of  accident  must  be  gathered  from  all  the  facts  and 
circumstances  surrounding  the  transaction,  and  it  is  peculiarly  within 
the  province  of  the  jury  to  determine  this,  according  to  Uie  well? 
settled  rules  of  law.*^  . 

167.  Relation  of  Accidental  Homicide  to  Other  KillingB.— A  homi*? 
cide  cannot  be  said  to  be  the  result  of  accident  unless  it  appears  that 
the  act  of  the  slayer  was  lawful  ^'  and  free  from  negligence.^'  A 
person  will  not  be  permitted  to  do  an  act  which  jeopardizes  the  life 
and  safety  of  another,  and  then,  upon  plea  of  accident,  escape  li*- 

1.  Note:  63  L.R.A.  383.  8.  E.  645,  3  L.R.A.(N.S.)  1152  and 

2.  Note:  63  L.R.A.  384.  note. 

s!  State  V.  Vines,  93  N.  C.  493,'  53      8.  Note:  3  L.RA.{N.S.)  1155.    Seo 
Am.  Rep.  466.  ^P^.  Pa'-  fi  ^8,  ^^?»  1?2. 

Note:  63  L.R.A.  383.  ?•  Note:  3  LR.A.(N.S      1160 

See  supra,  par.  147  et  seq.  o.^^'^r<^'''n7^  ^^  ^  ^'  ^  ^' 

J  ^iITrI.  ^^2'  '  "^  ^''""'^  li   Sttte  V.  l;S;59  W.  Va.  315,  33 

?f  ?    ^  t"  r  a^Vv  q  a  ^^^  S.  E.  545,  3  L.R.A,(N.S.)  1152. 

Note:  3  L.RJl.(N.S.)  1154.  jg.  State  v.  Benham,  23  la.  154,  92 

See  supra,  par.  156,  162.  ^m,  d^c.  417;  HoUywood  v.  State,  19 

5.  State  V.  Horton,  139  N.  C.  588,  Wyo.  493,  120  P*/5.  471,  122  Fac  5SflL 
51  S.  E.  945,  111  A.  S.  R.  818,  4  Ann.  Ann.  Cas.  1913E  218. 

Cas.  797,  1  L.R.A.(N.S.)  991.  Note:   3  LJl.A.(N.S.)    1153,  1154, 

6.  See  supra,  par.  47  et  seq.  1156. 

7.  State  V.  Legg,  59  W.  Va.  315,  53      13.  Note:  3  L.R.A.(N.S.)  1158. 
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bility  for  a  homicide  involuntarily  resulting**  from  his  unlawful 
conduct  **  or  negligence.**  Accordingly  a  homicide  resulting  from 
the  running  of  fire  apparatus  through  a  crowd  in  answer  to  a  false 
alarm  turned  in  by  the  participants  in  the  run,  for  the  avowed  pur- 
pose of  making  the  run  to  see  the  people  scatter,  is  not  excusable  under 
a  statute  providing  that  homicide  shall  be  excusable  when  committed 
by  accident,  or  in  doing  any  other  lawful  act  by  lawful  means  with 
the  usual  and  ordin{u*y  caution,  and  without  unlawful  intent*'  It 
is  this  element  of  illegality  or  negligence  that  characterizes  invol- 
untary manslaughter,*®  and  distinguishes  that  crime  from  excusable 
homicide  by  accident.**  Excusable  homicide  in  self-defense  is  char- 
acterized and  distinguished,  on  the  other  hand,  by  the  element  of 
volition.*^  Unintentional  homicide — sometimes  characterized  as  "ac- 
cidental"— may  constitute  murder  when  occurring  in  course  of  an 
attempt  to  commit  a  felony.*  When  the  attempt  is  to  kill  one  per- 
son and  the  death  of  another  results,  the  homicide  will  be  murder 
or  manslaughter,  depending  on  the  circumstance.  If  the  killing  of 
the  intended  victim  would  have  been  reduced  by  the  circumstances 
to  murder  of  an  inferior  degree,  or  to  manslaughter,  then  the  unin- 
tended and  accidental  killing  of  a  by-stander  will  be  likewise  reduced 
to  the  same  grade  of  offense  as  would  have  followed  the  death  of 
the  victim  intended  to  be  killed.*  And  if  the  killing  of  the  party 
intended  to  be  hit  would,  under  all  the  circumstances,  have  been 
excusable  or  justifiable  upon  the  theory  of  self-defense,  then  the 
unintended  killing  of  a  by-stander  by  a  random  shot  fired  in  the 
proper  and  prudent  exercise  of  such  self-defense  is  also  excusable  or 
justifiable.* 

168.  Pleading  and  Proof  of  Accident. — ^Under  the  plea  of  not  guilty 
the  defendant  may  show  that  the  killing  was  accidental,  and  if  the 
testimony  satisfies  the  jury  that  the  killing  was  the  result  of  an 
accident,  they  must  return  a  verdict  of  not  guilty.*  This  defense 
appears  to  have  plain  grounds  of  distinction  from  those  of  alibi  * 

14.  Potter  y.  State,  162  Ind.  213,  70  snpra,  par.  114. 

N.  E.  129,  102  A.  S.  R.  198,  1  Ann.  1.  Com.  v.  Chance,  174  Mass.  245, 

Cas.  32,  64  L.R.A.  942;  State  v.  Bre-  54  N.  £.  551,  75  A.  S.  R.  306.     See 

eount,  82  Kan.  195,  107  Pac.  763,  28  supra,  par.  71  et  seq. 

L.R.A.<N.S.)  187.  2.  Pinder  v.  State,  27  Fla.  370,  8 

15.  Holmes  v.  SUte,  88  Ala.  26,  7  So.  837,  26  A.  S.  R.  75.    See  supra, 
So.  193,  16  A.  S.  R.  17.    See  supra,  par.  50,  71,  106,  147. 

par.  147  et  seq.  3.  Pinder  v.  State,  27  Fla.'  370,  8 

16.  See  supra,  par.  1*61  et  seq.  So.  837,  26  A.  S.  R.  75.    See  supra, 

17.  State  V.  Brecount,  82  Kan.  195,  par.  116. 

107  Pac.  763,  28  L.R.A.(N.S.)  187.  4.  Com.  v.  Deitrick,  218  Pa.  St.  36. 

18.  S6e  supra,  par.  89,  147  et  seq.  66  AtL  1007,  120  A.  S.  R.  861,  11 

19.  Note:  3  L.R.A.(N.S.)  1153.  Ann.  Cas.  308. 

20.  Note:  3  L.R.A.(N.S.)  1153.  See  5.  See  Criminal  Law.  vol.  8,  p.  174. 
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and  insanity,*  of  which  it  sometimes  has  been  said  that  the  burden 
of  proof  is  upon  the  defendant.'  The  plea  of  self-defense  admits 
an  intentional  killing,  and  sets  up  as  justification  a  necessity  to  kill 
in  order  to  save  the  accused  from  death  or  serious  bodily  harm; 
whereas  a  defense  of  homicide  by  accident  denies  that  the  killing  was 
intentional.®  For  these  reasons,  a  majority  of  the  courts,  have  held 
that  the  burden  of  proof  remains  upon  the  prosecution,  and  in  no 
wise  is  shifted  to  the  defense.'  The  accused  is  not  required  to  prove 
his  defense  by  a  preponderance  of  evidence.  The  burden  is  upon  thd 
state  to  show  that  the  killing  was  intentional,  and,  if  from  a  con- 
sideration of  all  the  evidence,  both  that  for  the  state  and  the  prisoner, 
there  is  a  reasonable  doubt  as  to  whether  or  not  the  killing  was 
accidental  or  intentional,  the  jury  should  acquit.^^  The  error  of 
an  instruction  that  the  burden  of  proving  the  defense  of  accidental 
killing  is  on  the  defendant  has  been  held  not  to  be  cured  by  another 
instruction  that  it  is  the  duty  of  the  prosecution  to  establish  the  guilt 
of  tlie  defendant  beyond  a  reasonable  doubt.*^  Some  authorities, 
however,  lay  down  the  rule  that  the  burden  is  upon  the  defendant 
to  prove  to  the  satisfaction  of  the  jury  that  the  killing  was  accidental, 
unless  that  fact  appears  from  the  evidence  adduced  by  the  prosecu- 
tion.*' The  law,  it  is  reasoned,  presumes  every  homicide  to  be  felo- 
nious until  the  contrary  appears,  from  circumstances  of  alleviation, 
of  excuse,  or  justification ;  **  and  the  prisoner  must  make  out  such 
circumstances  to  the  satisfaction  of  the  jury,  unless  they  arise  out 
of  the  evidence  produced  against  him.** 

Resistance  of  Officer  or  of.  Imprisonment 

169.  Criminality  Attaching  to  Homicidal  Act  Generally. — ^It  may 
be  stated  as  a  general  rule  that  where  an  officer  or  other  person 
having  authority  to  arrest  or  imprison  another  proceeds  to  discharge 
his  duty  and  is  resisted  so  violently  that  his  death  results,  the  killing 

6.  See  supra,  par.  13.  36,  66  Atl.  1007,  120  A.  S.  R.  861,  11 

7.  Com.  v.  Dietrick,  218  Pa.  St.  36,  Add.  Cas.  308  and  note;  State  v.  Lege, 
66  Atl.  1007,  120  A.  B.  R.  801,  11  69  W.  Va.  315,  53  S.  E.  545,  3  L.R.A. 
Ann.  Cas:  308.  (N.S.)  1152. 

8.  State  V.  McDaniel,  68  S.  C.  304,  Note:  3  L.R.A.(N.S.)  1161.  '' 
47  S.  E.  384,  102  A.  S.  R.  661.  See  infra,  par.  212. 

9.  State  V.  Matheson,  130  la.  440,  11.  Com.  v.  Deitrick,  218  Pa.  St.  36, 
103  N.  W.  137,  114  A.  S.  R.  427,  8  66  Atl.  1007, 120  A.  S.  R.  861, 11  Ann 
Ann.  Cas.  430;  Com.  v.  Deitrick,  218  Cas.  308. 

Pa.  St.  36,  66  Atl.  1007,  120  A.  S.  R.  12.  Note:  11  Ann.  Cas.  309. 

861,  11  Ann.  Cas.  308  and  note;  State  13.  Mann  v.  State,  124  Ga.  760,  63 

V.  McDaniel,  68  S.  C.  304,  47  S.  E.  S.  E.  324,  4  L.R.A.(N.S.)   934.     See 

384,  102  A.  S.  R.  661;  State  v.  Legg,  supra,  par.  77. 

69  W.  Va.  316,  53  S.  E.  546,  3  L.R.A.  14.  Mann  v.  State,  124  Ga.  760,  53 

(N.S.)  1152.  S.  E.  324,  4  L.R.A.(N.S.)  934. 

10.  Com.  ▼.  Deitriek,  218  Pa.   8t. 
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will  be  deemed  to  be  murder,** — according  to  some  authorities,  indeed, 
murder  in  the  first  degree.**  The  crime  is  equally  murder  where  a 
third  person  is  killed  in  an  attempt  to  kill  an  arresting  officer.*' 
Every  person  is  bound  to  submit  to  the  ordinary  course  of  justice, 
and  an  officer's  warrant  is  a  protection  to  him  for  all  acts  reasonably 
required  for  its  execution.**  In  every  case  where  one  person  has  a 
right  to  arrest  or  restrain  another,  the  other  can  have  no  right  to 
resist  since  the  two  rights  cannot  coexist;  and  where  a  person  thus 
having  the  right  to  arrest  another  is  killed  by  the  latter  in  the  resist- 
ance of  such  arrest,  the  resistance  is  a  crime,  and  the  killing  is  a 
homicide  in  the  commission  of  an  unlawful  act.**  No  right  of  self- 
defense  can  arise  out  of  such  circumstances;*®  nor  can  a  lawful 
arrest  constitute  adequate  provocation  for  ungovernable  passion,  where- 
by the  crime  is  mitigated  to  manslaughter,*  In  case  the  arrest  or 
imprisonment  is  unlawful,  however,  a  very  different  rule  applies. 
Here,  generally  speaking,  the  crime  will  be  no  higher  in  grade  than 
manslaughter.*  The  law  sets  such  a  high  value  upon  the  liberty  of 
the  citizen  that  an  attempt  to  arrest  him  unlawfully  is  esteemed, 
according  to  the  view  usually  expressed,  a  great  provocation, — ^such 
as  will,  under  the  general  rule,  reduce  a  killing  in  resistance  of  such 
an  arrest  to  manslaughter.'     It  is  reasoned  that  a  person  seeking 

15.  Croom  v.  State,  85  Ga.  718,  11       See  supra,  par.  114  et  seq. 

S.  E.  1035,  21  A.  S.  R.  179;  Rafferty  1.  Note:  66  L.R.A.  355.    See  supra. 

V.  People,  C9  111.  Ill,  18  Am.  Rep.  par.  93  et  seq. 

601;  Kennedy  v.  Stale,  107  Ind.  144,  2.  Roberson  v.  Stat^,  43  Fla.  156. 

6  N.  E.  305,  57  Am.  Rep,  99;  Creigh-  29  So.  535,  52  L.R.A.  751;  Porter  vl 

ton  V.  Com.,  83  Ky.  142,  4  A.  S.  R.  State,  124  Ga.  297,  52  S-  E.  283,  2 

143;  Com.  v.  Phelps,  209  Mass.  396,  L.R.A.  (N.S.)  730;  Yates  v.  State,  127 

95  N.  E.  868,  Ann.  Cas.  1912B  566;  Ga.  813,  56  S.  E.  1017,  9  Ann.  Cas. 

Tolbert  v.  State,  71  Miss.  179,  14  So.  620;  Rafferty  v.  People,  69  III.  Ill,  18 

462,  42  A.  S.  R.  454;  Roberts  v.  State,  Am.  Rep.  601;  Palmer  v.  People,  138 

14  Mo.  138,  55  Am.  Dec.  97;  Bullock  III.  356,  28  N.  E.  130,  32  A.  S.  R.  146; 

V.  State,  65  N.  J.  L.  557,  47  Atl.  62,  Bullock  v.  State,  65  N.  J.  L.  557,  47 

86  A.  S.  R.  668;  Weatherford  v.  State,  Atl.  62,  86  A.  S.  R.  668;  Ross  v.  State, 

31  Tex.  Crim.  530,  21  S.  W.  251,  37  10  Tex.  App.  455,  38  Am.  Rep.  643; 

A.  S.  R.  828;  Dietz  v.  State,  149  Wis.  Meuly  v.  State,  26  Tex.  App.  274,  9 

462,  136  N.  W.  166,  Ann.  Cas.  19130  S.  W.  563,  8  A.  S.  R.  477;  State  v. 

732.  Michael,  74  W.  Va.  613,  82  S.  E.  611, 

Notes:  66  L.R.A.  354;  4  Ann.  Cas.  L.R.A.1915A  533. 

841.  Notes:  66  L.R.A.  374,  377;  5  L.R.A. 

See  Arrest,  vol.  2,  p.  474.  (N.S!)  1016,  1017. 

16.  State  V.  Evans,  161  IVIo.  95,  61  See  Arrest,  vol.  2,  p.  474. 

8.  W.  590,  84  A.  S.  R.  069.     See  su-  3.  Noles  v.  State,  20  Ala.  31,  62  Am. 

pra,  par.  81  et  seq.  Dec.  711;  Ross  v.  State,  10  Tex.  App. 

17.  Angell  v.  State,  36  Tex.  542,  14  455,  38  Am.  Rep.  643;  Jones  v.  State. 
Am.  Rep.  380.  26  Tex.  App.  1,  9  S.  W.  53,  8  A.  S.  R. 

18.  Note:  66  L.R.A.  355.  454. 

19.  Note:  66  L.R.A.  355.  Note:  66  L.R.A.  374. 
See  supra,  par.  147  et  seq.  See  supra,  par.  97. 

20.  Note :  66  L.R.A.  355. 
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unlawfully  to  arrest  another  is  a  trespasser,  and  that  trespass  is  a 
.^ound  of  provocation  sufficient  to  reduce  a  homicide  from  murder 
to  manslaughter.*  Consistently  with  this  view,  it  is  held  that  the 
homicidal  act  must  have  been  done  under  the  influence  of  passion 
induced  by  the  provocation.*  Some  courts,  however,  do  not  fix  the 
grade  of  the  crime  as  manslaughter  on  the  ground  of  provocation, 
but  content  themselves  with  the  conclusion  that  where  the  motive 
of  the  slayer  is  merely  to  avoid  arrest  the  crime  is  manslaus;hter 
and  not  murder.*  However  this  may  be,  certain  it  is  that  if  the 
slayer  acted  from  malice,  and  not  because  of  the  threatened  wrong 
and  injury,  he  will  be  deemed  guilty  of  murder,' — the  decree  being 
the  first  where  the  malice  is  shown  to  have  been  express.*  Ordina- 
rily, it  will  be  concluded  that  express  malice  dictated  the  act  unless 
it  appears  that  the  slayer  demanded  that  the  deceased  desist  from 
his  purpose  to  arrest  or  imprisQU.*^  And  where  one  expecting  an 
attempt  will  be  made  to  arrest  him  deliberately  prepares  arms  for 
immediate  use,  and  deliberately  determines  to  kill  the  person  attempt- 
ing such  illegal  arrest,  and,  upon  his  appearance  for  that  purpose, 
does  deliberately  kill  him,  it  is  a  killing  upon  express  malice.** 

170.  Unlawful  Arrest  or  Imprisonment  as  Complete  Excuse. — ^It 
not  infrequently  has  been  reasoned  that  an  unlawful  attempt  to 
restrain  a  person's  liberty  is  such  an  aggression  as  to  furnish  a  com- 
plete excuse  for  slaying  the  aggressor.  The  contention,  however,  has 
met  with  little  or  no  favor  in  the  eyes  of  the  courts.**  On  the  con- 
trary, it  is  generally  held  that  the  slayer  is  not  excused  *'  unless  he 
can  show  that  the  homicidal  act  was  done  in  his  necessary  defence.** 
While  there  can  be  no  doubt  of  the  right  of  the  citizen  to  resist 
an  attempt  illegally  to  restrain  his  freedom,  yet  his  resistance  must 

4.  Roberson  v.  State,  43  Fla.  156,  29  Am.  Dec.  645. 

So.  535,  52  LJI.A.  751.  Note :  66  L.R.A.  376,  377. 

5.  Brooks  v.  Com.,  61  Pa.  St.  352,  8.  Brooks  v.  Com.,  61  Pa.  St.  352, 
100  Am.  Dec.  645;  Miller  v.  State,  31  100  Am.  Dec.  645. 

Tex.  Crim.  609,  21  S.  W.  925,  37  A.  S.  Note:  66  L.R.A.  353. 

R.  836.  See  supra,  par.  82  et  seq. 

Note :  66  L.R.A.  375.  9.  Com.  v.  Phelps,  209  Mass.  306,  95 

6.  Croom  v.  State,  85  Ga.  718,  11  N.  E.  868,  Ami.  Cas.  1912B  566. 

S.  E.  1035,  21  A.  S.  R.  179 ;  Cryer  v.  10.  Miller  v.  State,  31  Tex.  Crim. 

State,  71  Miss.  467,  14  So.  261,  42  A.  609,  21  S.  W.  926,  37  A.  S.  R.  836. 

S.  R.  473.  11.  See  Arrbst,  vol.  2,  p.  475. 

7.  Noles  y.  State,  26  Ala.  31,  62  Am.  12.  Rafferty  v.  People,  69  111.  lU, 
Dec.  711;  State  v.  Scheele,  57  Conn.  18  Am.  Rep.  601;  Creighton  v.  Com., 
307, 18  Atl.  256, 14  A.  S.  R.  106;  Rob-  84  Ky.  103,  4  A.  S.  R.  193;  Roberta 
erson  v.  State,  43  Fla.  156,  29  So.  535,  v.  State,  14  Mo.  138,  56  Am.  Dec.  97. 
52  L.R.A.  751 ;  Palmer  v.  People,  138  Note :  74  A.  S.  R.  726. 

111.  356,  28  N.  E.  130,  32  A.  S.  R.  146;       13.  Roberson  v.  State,  43  Fla.  156, 
Com.  V.  Phelps,  209  Mass.  396,  95  N.  29  So.  535,  52  L.R.A  751;  Creighton 
E.  868,  Ann.  Cas.  1912B  566;  Roberts  v.  Com.,  84  Ky.  103,  4  A.  S.  R.  193. 
V.  State,  14  Mo.  138,  55  Am.  Dec.  97;       Note:  66  L,R.A.  377,  378. 
Brooks  V.  Com.,  61  Pa.  St.  352,  100       See  supra,  par.  119. 
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not  be  in  enormous  disproportion  to  the  injury  threateiied.^^  He 
has  no  right,  according  to  the  better  view,  to  take  human  life  to 
prevent  a  mere  trespass  upon  his  person  or  liberty,  when  unaccompa- 
nied by  any  imminent  danger  of  great  bodily  harm  or  felony.** 
If,  however,  in  resisting  an  unlawful  arrest,  it  becomes  necessary  to 
save  one's  life  or  to  save  one's  person  from  great  bodily  harm,  a 
person  may  kill  the  one  attempting  to  make  the  arrest.**  If  one 
has  reasonable  grounds  to  believe,  and  does  believe,  that  he  is  in 
imminent  danger  of  death  or  great  bodily  harm  at  the  hands  of  the 
officer,  and  there  is  no  other  apparently  safe  way  to  avoid  such 
death  or  bodily  harm  except  to  shoot  and  kill  the  officer,  and  he 
shoots  for  that  purpose,  it  is  an  act  in  self-defense  and  from  appar- 
ent necessity.*^  If  a  person  illegally  arrested  attempts  to  regain  his 
liberty,  and  the  party  arresting  tries  to  prevent  this  by  the  use  of 
deadly  weapons,  the  person  arrested  may  resort  to  such  weapons, 
and,  if  the  party  arresting  presents  his  gun  in  shooting  position, 
commanding  the  party  arrested  and  fleeing  to  halt,  the  latter  may 
shoot,  if  it  reasonably  appears  to  him  that  the  arresting  party  is 
about  to  shoot,  and,  if  he  kills  the  arresting  party,  the  killing  is  held 
by  some  courts  to  be  excusable.*^  Again,  it  is  held  that  a  person 
may  rightfully  resist  the  attempt  of  another  to  enter  hb  house  for 
the  purpose  of  illegally  arresting  him ;  and  that  if  resistance  by  law- 
ful means  results  in  the  ;death  of  the  assailant,  it  is  excusable  homi- 
cide.** But  if  to  preserve  or  to  regain  one's  liberty  more  force  than 
necessary  be  used,  or  a  deadly  weapon  be  resorted  to  unnecessarily  in 
the  first  instance  this  constitutes  the  party  the  aggressor,  and  makes 
the  killing  murder.** 

171.  Official  Character  of  Person  Attempting  Arrest. — ^Within  tbo 
rule,  above  set  forth,  that  killing  in  resistance  of  a  lawful  arrest 

14.  Noles  T.  State,  26  Ala.  31,  62  Am.  Rep.  643;  Jones  v.  State,  26  Tex. 
Am.  Dee.  711 ;  Spies  v.  People,  122  111.  App.  1,  9  S.  W.  53,  8  A.  S.  R.  454 ; 
1, 12  N.  E.  865,  17  N.  E.  898,  3  A.  S.  Miers  v.  State,  34  Tex.  Crim.  161,  29 
R.  320.  S.  W.  1074,  53  A.  S.  R.  705. 

15.  Noles  v.  State,  26  Ala.  31,  62  Notes;  5  L.R.A.(KS.)  1017;  4  Ann. 
Am.  Dec.  711;  Roberson  v.  State,  43  Cas.  845. 

Fla.  156,  29  So.  535,  52  L.R.A.  751;  17.  Jones  v.  State,  26  Tex.  App.  1, 

McDaniei  v.   State,   8  Smedes  &  M.  9  S.  W.  53,  8  A.  S.  R.  454. 

(Miss.)  401,  47  Am.  Dec.  93;  State  v.  Note:  4  Ann.  Cas.  845. 

Bonofiglio,  67  N.  J.  L.  239,  52  Atl.  712,  18.  Miers  v.   State,  34  Tex.   Crim. 

54  Atl.  99,  91  A.  S.  R.  423;  State  v.  161,  29  S.  W.  1074,  53  A.  S.  R.  705. 

Meyers,  57  Ore.  50,  110  Pac.  407,  33  19.  State  v.  Scheele,  57  Conn.  307, 

L.R.A.(N.S.)  143  and  note.  18  Atl.  256,  14  A.  S.  R.  106. 

Notes:   66   L.R.A.   376;   33  L.R.A.  20.  Ross  v.  State,  10  Tex.  App.  455, 

(N.S.)  147.  38  Am,  Rep.  643;  Miller  v.  State,  31 

16.  Creighton  v.  Com.,  84  Ky.  103,  Tex.  Crim.  609,  21  S.  W.  925,  37  A. 
4  A.  S.  R.  193 ;  State  v.  Davis,  53  S.  S.  R.  836. 

C.  150,  31  S   E.  62,  69  A.  S.  R.  845;       Note:  66  L.RA.  377. 
Robs  v.  State,  10  Tex.  App.  455,  38 

869 


§  172  HOMICIDE  13  R.  C.  L. 

is  murder  whereas  a  homicide  by  one  resisting  an  unlawful  attempt 
to  restrain  him  is  only  manslaughter,  it  frequently  becomes  impor- 
tant to  determine  whether  the  person  attempting  the  arrest  was 
clothed  with  oflicial  authority.  If  he  was  not  acting  officially,  and 
within  the  scope  of  his  authority,  then  the  attempt  must  have  been 
unlawful ;  ^  but  if  he  is  an  officer  de  facto  it  is  sufficient, — he  need 
not  be  a  de  jure  official.*  As  a  rule,  neither  at  common  law  nor 
under  statutes  has  a  sheriff  any  jurisdiction  to  maike  an  arrest  beyond 
the  borders  of  his  county,  and  in  case  of  his  attempt  to  do  so,  and 
of  his  being  killed  in  the  attempt  by  the  person  sought  to  be  arrested, 
the  killing  will  be  manslaughter  not  murder.*  It  is  not  necessary  in 
a  prosecution  for  homicide  in  resisting  arrest,  or  of  an  officer  of  jus- 
tice, to  charge  in  the  indictment  that  the  person  killed  was  an  officer, 
or  engaged  in  the  performance  of  the  duties  of  an  officer,  at  the  time 
of  the  shooting,  to  warrant  proof  of  such  facts  upon  the  trial.* 

172.  Process  Pursuant  to  Which  Arrest  Is  Attempted. — The  prin- 
ciple noted  above*  applies  in  case  the  arrest  or  attempted  arrest  is 
unlawful  by  reason  of  infirmities  in  the  process  under  which  the 
officer  assumes  to  act.*  If  the  warrant  or  process  is  illesjal  in  a  sub- 
stantial particular  the  homicide  will  be  only  manslaughter,  not  mur- 
der.^ Illegality  within  this  rule  exists  in  case  the  writ  or  warrant 
be  issued  with  a  blank,  or  with  an  insufficient  description  of  the  party, 
or  against  another  person,  or  out  of  the  district  in  which  alone  it 
can  be  lawfully  executed.®  And  it  has  been  held  that  the  rule  is 
the  same  where  an  officer  attempts  to  arrest  a  party  under  a  war- 
rant having  no  seal,  in  jurisdictions  in  which  a  seal  is  necessary 
to  its  validity.*  Where,  however,  process  is  merely  informal,  but  not 
illegal,  its  informality  will  be  no  palliation  of  the  killing  of  the 
officer  who  is  charged  with  its  execution.  If  it  appears  that  the 
proc^ess  or  warrant  was  fair  on  its  face,  its  legality  is  sufficiently 
established.*®  Proceedings  leading  up  to  the  issuance  of  the  process 
may  not  be  investigated.  Hence,  it  is  not  permissible  to  show  that 
the  person  causing  a  writ  to  be  issued  acted  from  illegal  designs,  and 

• 

1.  Creighton  v.  Com.,  83  Ky.  142,  392,  24  Am.  Dec.  582;  Miers  v.  State, 
4  A.  S.  R.  143;  Miers  v.  State,  34  Tex.  34  Tex.  Crim.  161,  29  S.  W.  1074,  63 
Crim.  161,  29  S.  W.  1074,  53  A.  S.  R.  A.  S.  R.  705. 

705.  Note:  66  L.R.A.  375. 

Note:  66  L.R.A.  357.  7.  Note:  66  L.R.A.  375. 

2.  Note :  66  L.R.A.  357.  8.  Rafferty  v.  People,  69  111.  Ill,  18 

3.  Jones  v.  State,  26  Tex.  App.  1,  Am.  Rep.  601.  See  Arrest,  voL  2,  p* 
9  S.  W.  53,  8  A.  S.  R.  454.  459  et  seq. 

4.  Ready  v.  People,  32  Colo.  57,  74  9.  Tackett  v.  State,  3  Yerg.  (Tenn.) 
Pac.   892,   66   L.R.A.   353  and   note;  392,  24  Am.  Dec.  582. 

Com.  V.  Phelps,  209  Mass.  396,  95  N.  10.  Bullock   v.   State,  65  N.  J.  L. 

E.  868,  Ann.  Cas.  1912B  566.  557,  47  Atl.  62,  86  A.  S.  R.  668. 

5.  See  supra,  par.  169.  Note:  66  L.R.A.  358. 

6.  Tackett  v.  State,  3  Yerg.  (Tenn.) 
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that  this  was  known  to  the  offlcer.^^  Where  a  person  expecting  a 
warrant  to  be  issued  for  his  arrest  forms  a  malicious  intention  to 
resist  and  kill  any  officer  who  may  attempt  to  arrest  him,  and  in 
furtherance  of  that  intention  does  kill  a  constable  while  attempting 
his  arrest,  knowing  and  believing  that  the  deceased  only  intended 
to  arrest  him  and  not  in  self-defense,  he  will  be  guilty  of  murder 
notwithstanding  the  fact  that  the  process  is  illegal.^^ 

173.  Authority  to  Arrest  without  Process. — For  most  purposes  it 
is  held  that  a  peace  officer,  or  even  a  private  citizen,  may  arrest  an 
offender  without  a  warrant  under  certain  circumstances.  If  it  appears 
that  the  deceased  was  acting  lawfully  the  slayer  will  be  deemed  to 
be  guilty  of  murder,  but  if  the  attempt  to  arrest  was  not  lawful  the 
crime  will  be  no  greater  than  manslaughter.**  A  peace  officer  may 
effect  an  arrest  without  a  warrant  for  any  crime  committed  in  his 
presence,**  or  for  a  felony  not  committed  in  his  presence  ** — pro- 
vided he  has  reasonable  information  that  the  crime  has  in  fact  been 
committed  *• — but  he  may  not  arrest  one  on  mere  suspicion  of  having 
committed  a  misdemeanor.*'  A  private  citizen  may  effect  an  arrest 
when  and  only  when  a  felony  is  committed  in  his  presence.**  A  citi- 
zen summoned  by  an  officer  to  assist  him  in  making  an  arrest  of  a 
person  guilty  of  an  open  violation  of  law  in  their  presence,  is  justi- 
fied in  attempting  to  make  the  arrest  in  good  faith,  and  if  killed 
by  the  offender  while  so  acting  in  an  orderly  manner,  the  crime  can 
be  no  less  than  murder.**  Where  an  officer  informs  persons  of  his 
purpose  to  arrest  them  by  authority  of  the  state,  and  on  demand  being 
made  for  his  papers  he  exhibits  a  revolver,  stating  that  is  suffi- 
cient, and  then  returns  it  to  his  pocket,  the  case  being  one  in  which 
he  is  entitled  to  arrest  without  a  warrant,  the  parties  sought  to  be 
arrested  are  not  justified  in  resisting,  and  if,  in  doing  so,  they  kill 
one  of  the  arresting  party,  there  is  nothing  in  these  circumstances 
to  reduce  the  killing  to  manslaughter.^® 

11.  Bullock  V.  State,  66  N.  J.  L.  657,       Note:  66  L.R.A.  366. 

47  Atl.  62,  86  A.  S.  R.  668.  16.  Note :  66  L.R.A.  362,  366. 

12.  Palmer  v.  People,  138  111.  356,  17.  Notes:  66  L.R.A.  362;  9  Ann. 
28  N.  E.  130,  32  A.  S.  R.  146.  Cas.  623.    See  also  Arrest,  vol.  2,  p. 

13.  See  supra,  par.  169.  44.6  et  seq.. 

14.  Yates  v.  State,  127  Ga.  813,  66  18.  Kennedy  v.  State,  107  Ind,  144, 
S.  E.  1017,  9  Ann.  Cas.  620  and  note;  6  N.  E.  305,  57  Am.  Rep.  99;  Brooks 
Com.  V.  Phelps,  209  Mass.  396,  95  N.  v.  Com.,  61  Pa.  St.  352,  100  Am.  Dec. 
E.  868,  Ann.  Cas.  1912B  566 ;  State  v.  645 ;  State  v.  Davis,  53  S.  C.  150,  31 
Evans,  161  Mo.  95,  61  S.  W.  590,  84  S,  E.  62,  69  A.  S.  R.  845. 

A.  S.  R.  669;  State  v.  Taylor,  70  Vt.  Note:  66  L.R.A.  360. 

1,  39  Atl.  447,  67  A.  S.  R.  648,  42  19.  Weatherford  v.   State,  31  Tex. 

L.R.A.  673.  Crim.  530,  21  S.  W.  251,  37  A.  S.  R. 

Note :  66  L.R.A.  363.  828. 

15.  State  V.  Evans,  161  Mo.  96,  61  20.  State  v.  Taylor,  70  Vt.  1,  39  AtL 
S.  W.  590,  84  A.  S.  R.  669.  447,  67  A.  S.  R.  648,  42  LuRJl  673. 
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174.  Kaowledge    of    Slayer    Respecting    Authority    to    Arrest — 

Within  the  rule  that  one  who  kills  an  officer,  while  the  latter  is  law- 
fully attempting  to  eflFect  his  arrest,  is  guilty  of  murder,*  it  is  true, 
generally  speaking,  that  to  constitute  the  acts  of  the  officer  lawful 
he  must  disclose  his  official  character  and  the  authority  under  which 
he  assumes  to  make  the  arrest.^  If  no  disclosure  of  such  facts  ia 
made  the  killing  of  the  officer  will  be  no  more  heinous  offense  than 
manslaughter  • — ^unless,  of  course,  the  slayer  act  from  malice.*  But 
while,  as  a  general  rule,  it  is  the  duty  of  an  officer  in  attempting 
an  arrest  to  state  his  official  character  and  the  cause  of  the  arrest, 
exhibiting  the  warrant  if  he  has  one,  a  failure  to  perform  these 
duties  will  not  mitigate  the  killing  to  manslaughter,  where  the  homi- 
cidal act  is  committed  without  injury  by  the  slayer  as  to  the  officer's 
authority.*  A  fortiori,  resistance  of  lawful  arrest  cannot  be  justified 
upon  the  ground  of  want  of  express  notice,  if  the  person  resisting 
knew  that  the  other  was  an  officer.*  So,  belief,  or  reasonable  grounds 
for  belief,  as  to  the  purpose  and  official  character  of  the  officer,  is 
equivalent  to  knowledge,  and  dispenses  with  notice.'  One  who  is 
arrested  by  an  officer  in  uniform,  who  is  known  to  him,  cannot  justify 
the  killing  of  such  officer  on  the  ground  that  he  had  no  notice  of 
the  officer's  official  character.  Nor  can  one  who  is  apprehended  on 
fresh  pursuit  justify  his  killing  of  the  arresting  officer  on  the  ground 
that  he  was  not  notified  for  what  he  was  arrested,  since  in  such  case 
he  is  presumed  to  know  the  cau5?e  of  his  arrest.*  Where  a  person 
sought  to  be  arrested  acts  in  good  faith  in  demanding  the  authority 
of  the  person  attempting  the  arrest,  and  in  resisting  the  arrest  upon 
refusal  to  state  it,  honestly  believing  the  other  person  is  making  a 
totally  unauthorized  assault  upon  him,  and  the  other  makes  the  first 
demonstration  with  a  deadly  weapon  thus  putting  him  in  danger 
of  life  and  limb,  the  killing  of  him  may  be  justifiable.*  That  an 
attempted  arrest  was  in  fact  illegal  can  have  no  effect  to  palliate  the 
killino;  of  the  person  making  the  attempt,  unless  the  fact  of  illegality 
was  known  to  the  slayer  at  the  time  of  the  homicidal  act.** 

1.  See  supra,  par.  169.  S.  E.  1018,  44  A.  S.  R.  127. 

2.  Montgomery    v.    State,    43    Tex.       Notes:   66  L.R.A.  372;   33  L.R.A. 
Crim.  304,  65  S.  W.  537,  55  L.R.A.    (N.S.)  144. 

866.    See  Arrest,  vol.  2,  p.  464.  7.  Croom  v.  State,  85  Ga.  718,  11 

3.  Croom  v.  State,  85  Ga.  718,  11  S.  S.  E.  1035.  21  A.  S.  R.  179;  Robinson 
E.  1035,  21  A.  S.  R.  179 ;  Robinson  v.  v.  State,  93  Ga.  77,  18  S.  E.  1018,  44 
State,  93  Ga.  77,  18  S.  E.  1018,  44  A.  A.  S.  R.  127;  State  v.  Evans,  161  Mo. 
S.  R.  127;  Montgomery  v.  State,  43  95,  61  S.  W.  590,  84  A.  S.  R.  669*. 
Tex.  Crim.  304,  65  S.  W.  537,  55  8.  State  v.  Evans,  161  Mo.  95,  61 
L.R.A.  866.  S.  W.  590,  84  A.  S.  R.  669. 

Note:  66  L.R.A.  370.  9.  Note:  66  L.RA.  374.    See  supra, 

4.  Note:  66  L.R.A.  370.    See  supra,  par.  170. 

par.  169.  10.  Miller  v.  State,  31  Tex.  Crim. 

6.  Note:  33  L.R.A.(N.S.)  144.  609,  21  S.  W.  925,  37  A.  S.  R.  836. 

6.  Robinson  v.  State,  93  Ga.  77,  18 
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175.  Mode  of  Effecting  Authorized  Arrest. — An  officer  seeking  to 
make  an  arrest  has  no  right  to  use  more  force  than  is  reasonably 
necessary  to  subject  the  person  sought  to  be  arrested  to  his  author- 
ity.** Where  he  goes  further  and  uses  unnecessary  force,  the  rela- 
tions between  the  parties  are  the  same  as  those  between  private  individ- 
uals; and,  if  the  person  sought  to  be  arrested  believes,  and  has  reason 
to  believe,  that  he  is  in  danger  of  being  killed,  or  of  receiving  great 
bodily  harm,  he  may  defend  himself  even  to  the  point  of  taking  the 
life  of  the  officer.**  The  rule  of  self-defense  applies  as  well  to  cases 
of  an  officer  attempting  to  make  an  arrest,  who  abuses  his  authority 
and  transcends  the  bounds  thereof  by  the  use  of  unnecessary  force 
and  violence,  as  to  the  case  of  a  private  individual  who  unlawfully 
uses  such  force  and  violence.*'  The  slayer  will  be  excused,  even 
if  the  attempted  arrest  is  lawful,  where  the  power  to  arrest  is  exer- 
cised in  such  a  wanton  and  menacing  manner  as  to  threaten  loss  of 
life  or  great  bodily  harm.*"*  An  officer,  however,  has  an  undoubted 
right  to  use  force  to  overcome  resistance,  or  to  prevent  the  escape  of 
a  fleeing  criminal  and  doing  so  gives  the  person  sought  to  be  arrested 
no  right  to  act  in  self-defense.**  The  mere  fact  that  the  officer  exceeds 
his  authority  does  not  give  rise  to  the  right  of  self-defense.**  Nor 
does  the  fact  that  the  officer  menaces  the  life  of  one  who  has  escaped 
from  custody  excuse  the  latter  in  killing  him.*^  When  a  man  puts 
himself  in  a  state  of  resistance  and  openly  defies  the  officers  of  the 
law,  he  is  not  allowed  to  take  advantage  of  his  own  wrong,  if  his 
life  is  thereby  endangered,  and  set  up  the  excuse  of  self-defense.** 
Cases  may  arise  where  excessive  force  on  the  part  of  an  arresting 
officer,  while  not  completely  excusing  the  homicidal  act,  yet  may 
have  the  eifect  of  reducing  the  crime  to  manslaughter  **  because  of 

11.  See  Arrest,  vol.  2,  p.  470  et  seq.      Note:  5  L.R.A.(N.S.)  1017. 

12.  Bullock  V.  State,  65  N.  J.  L.       See  Arrest,  vol.  2,  p.  470  et  seq. 
557,  47  Atl.  62,  86  A.  S.  R.  668;  Logue       16.  Keady  v.  People,  32  Colo.  57, 
V.  Com.,  38  Pa.  St.  265,  80  Am.  Dec.  74  Pac.  892,  66  L.R.A.  353  and  note. 
481;  Vann  v.  State,  45  Tex.  Crim.  434,      Note:  5  L.R.A.(N.S.)  1017. 

77  S.  W.  813,  108  A.  S.  R.  961.  17.  Keady  v.  People,  32  Colo.  57,  74 

Notes:  5  L.R.A.(N.S.)  1016,  1017;  Pac.  892,  66  L.R.A.  353;  State  v.  Dur- 

4  Ann.  Cas.  844.  ham,  141  N.  C.  741,  53  S.  E.  720,  5 

13.  Bullock  V.  State,  65  N.  J.  L.  L.R.A.(N.S.)  1016. 

557, 47  Atl.  62,  -86  A.  S.  R.  668 ;  Jones      18.  State  v.  Garrett,  60  N.  C.  144, 
V.  State,  26  Tex.  App.  1,  9  S.  W.  53,  84  Am.  Dec.  359 ;  State  v.  Horner,  139 

8  A.  S.  R.  454.  N.  C.  603,  52  S.  E.  136,  4  Ann.  Cas. 
Notes:    66   L.R.A.    367;    2   L.RA.  841;  State  v.  Durham,  141  N.  C.  741, 

(N.S.)  57;  5  L.RA..(N.S.)  1017.  53  S.  E.  720,  5  L.R.A.{N.S.)   1016; 

See  supra,  par.  IIU  et  seq.  Dietz  v.  State,  149  Wis.  462,  136  N. 

14.  Jones  v.  State,  26  Tex.  App.  1,  W.  166,  Ann.  Cas.  1913C  732.     See 

9  S.  W.  53,  8  A.  S.  R.  454.  supra,  par.  136  et  seq. 

16.  Smith  V.  State,  46  Tex.  Crim.       19-  Keady  v.  People,  32  Colo.  57, 
267,  81  S.  W.  936,  108  A.  S.  R.  991.     74  Pao.  892,  66  LJRA.  353  and  note. 
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the  ungovernable  passion  provoked  thereby.*^  But  an  intentional 
killing  has  been  held  not  to  be  reduced  from  murder  to  manslaughter 
by  the  fact  that  the  victim,  a  police  officer,  caught  the  accused  by 
the  arm,  and  in  a  very  rude  and  insolent  manner  ordered  him  to 
get  out  of  a  hack  where  he  had  a  right  to  be.^ 

Effecting  Arrest  or  Resisting  Escape 

176.  Necessity  for  Killing  Generally. — ^In  arresting  a  criminal, 
whether  the  crime  be  a  felony  or  misdemeanor,  a  peace  officer  may 
exert  such  physical  force  as  is  necessary  to  effect  the  arrest  by  over^ 
coming  the  resistance  he  encounters,  or  to  subdue  the  efforts  of  the 
prisoner  to  escape.*  And  if  he  uses  no  more  force  than  is  reason- 
ably necessary  to  accomplish  the  arrest,  he  should  be  acquitted  in  a 
prosecution  for  the  killing;  of  the  person  sought  to  be  arrested.'  On 
the  other  hand,  a  peace  officer  in  killing  a  person  whom  he  is  attempt- 
ing to  arrest  is  guilty  of  a  culpable  homicide  if  he  uses  more  force 
than  is  reasonably  necessary  to  effect  his  purpose.^  Even  in  the 
case  of  one  who  has  committed  the  most  heinous  felony  there  can 
be  no  excuse  for  a  killing  when  capture  reasonably  can  be  effected 
without  sacrificing  life.*  The  rule  is  the  same  in  case  of  an  escap- 
ing criminal,  or  the  recapture  of  one  who  has  escaped,  as  it  is  in 
the  case  of  an  original  arrest*  In  any  case,  it  is  the  apparent  neces- 
sity for  the  killing  that  is  to  be  considered,  not  the  reality  thereof 
— the  necessity  need  be  only  apparent,  not  real ' — and  this  is  to  be 
judged  by  the  facts  as  they  appeared  to  the  slayer.®  But  the  Lw 
does  not  clothe  peace  officers  with  authority  to  judge  of  the  neces- 
sity for  killing  those  whom  they  are  required  to  take  and  hold  in 
custody.*  Whether  a  necessity  existed  in  any  particular  case  i» 
a  question  ordinarily  for  the  jury's  determination;^®  though  there 

20.  See  supra,  par.  91.  558;  State  ▼.  Smith,  127  la.  534,  103 

1.  Ready  v.  People,  32  Colo.  67,  74  N.  W.  944,  109  A.  8.  R.  402,  4  Ann. 
Pac.  892,  66  L.R.A.  353.  Cas.  758,  70  L.R.A.  246;  Jackson  v. 

2.  See  Arrest,  vol.  2,  p.  470.   And  State,  66  Miss.  89,  5  So.  690, 14  A«  S. 
see  supra,  par.  2.  R.  542. 

3.  State  V.  Phillips,  119  la.  652,  94      6.  Note:  67  L.R.A.  303. 

N.  W.  229,  67  L.R.A.  292;  State  v.       7.  People   v.   Kilvington,   104   CaL 

Dierberger,  96  Mo.  666,  10  S.  W.  168,  86,  37  Pac.  799,  43  A.  S.  R.  73;  Jack- 

9  A.  S.  R.  380 ;  State  v.  Morgan,  25  son  v.  State,  66  Miss.  89,  5  So.  690,  14 

N.  C.  186,  38  Am.  Dec.  714.  A.  S.  R.  542. 
Note:  67  L.R.A.  298.  Note:  67  L.R.A.  306. 

4.  Thomas  v.  Kinkead,  56  Ark.  502,      8.  State  v.  Phillips,  119  la.  662,  94 
18  S.  W.  854,  29  A.  S.  R.  68, 15  L.R.A.  N.  W.  229,  67  L.R.A.  292  and  note. 
558;  State  v.  Coleman,  186  Mo.  151,       9.  People   v.   Kilvington,    104   Cal. 
84  S.  W.  978,  69  L.R.A.  381.  86,  37  Pac.  799,  43  A.  S.  R.  73;  State 

Note:  67  L.R.A.  304.  v.  Phillips,  119  la.  652,  94  N.  W.  229, 

6.  Thomas  v.  Kinkead,  55  Ark.  502,  67  L.R.A.  292  and  note. 
18  S.  W.  854,  29  A,  S.  R.  68, 15  L.R.A.       10.  State  v.  Phillips,  119  la.  652,  94 
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is  authority  holding  the  question  to  be  one  of  law.  Where  the  facts 
are  undisputed  the  question  whether  he  had  probable  cause  to  believe, 
or  reasonable  grounds  for  suspicion,  that  the  deceased  had  commit- 
ted a  felony,  has  been  held  to  be  one  of  law  for  the  court.**  The 
burden  of  proof  is  on  the  state  to  show  that  the  officer  resorted  to 
extreme  and  unnecessary  force  in  seeking  to  make  the  arrest.*® 

177.  Passive  Resistance  or  Flight  by  Criminal. — ^An  officer  hav- 
ing a  right  to  arrest  a  criminal,  if  he  be  forcibly  resisted,  may  use 
such  force  as  is  necessary,  or  reasonably  appears  to  the  officer  neces- 
sary in  the  exercise  of  a  sound  judgment,  to  overcome  the  resistance 
and  to  effect  the  arrest.**  But  generally  speaking  he  has  not  the 
right,  where  the  resistance  is  not  forcible,  to  shoot  or  injure  the 
person  charged  with  a  crime.**  The  mere  failure  of  a  person  to 
submit  to  arrest  does  not  give  the  officer  the  right  to  take  his  life.** 
Unfortunately,  an  impression  seems  to  have  existed  to  some  extent, 
that  an  officer  may  shoot  at  and  kill  any  offender  who  may  fail 
to  obey  his  command  to  halt.  Such  a  conception  of  the  law  is  erro- 
neous.** While  the  authorities  are  not  in  harmony  upon  the  propo- 
sition,*' it  is  the  generally  accepted  rule  that  an  officer  is  not  justified 
in  killing  a  mere  misdemeanant  in  order  to  effectuate  his  arrest,** 
or  to  prevent  his  escape  from  custody***  Modern  policy  emphasizes 
the  sanctity  of  human  life.  Its  forfeiture  in  the  name  of  the  law 
is  the  punishment  inflicted  after  conviction  of  the  highest  grade  of 
felony,  and  it  would  ill  become  the  law  to  excuse  such  a  sacrifice 
to  avoid  a  failure  of  justice  in  not  arresting  one  charged  with  a 
misdemeanor,  when,  if  taken  and  convicted,  a  sentence  of  fine  or 
imprisonment  only  could  be  imposed.**    A  killing  under  such  circum- 

N.  W.  229,  67  L.R.A.  202  and  note;  So.  322,  38  A.  S.  R.  81;  Smith  t.  State, 

Jackson  v.  State,  C6  Miss.  89,  5  So.  59  Ark.  132,  26  S.  W.  712,  43  A.  S.  R. 

690,  14  A.  S.  R.  542.  20;  Demato  v.  People,  49  Colo.  147, 

11.  People  v.  Kilvington,  104  Cal.  Ill  Pac.  703,  Ann.  Cas.  1912A  783,  35 
86,  37  Pac.  799,  43  A.  S.  R.  73.  L.R.A.(N.S.)  621 ;  State  v.  Smith,  127 

12.  Slate  V.  Dierborger,  96  Mo.  6C6,  la.  534,  103  N.  W.  944,  109  A.  S.  R. 
10  S.  W.  168,  9  A.  S.  R.  380.  402,  4  Ann.  Cas.  758,  70  L.R.A.  246; 

13.  See  Arrest,  vol.  2,  p.  470.  Com.  v.  Loughhead,  218  Pa.  St.  429, 

14.  Com.  V.  Marcura,  135  Ky.  1,  122  67  Atl.  747,  120  A.  S.  R.  896.  See 
S.   W.   215,   24   L.RA.(N.S.)    1194;  Arrest,  vol.  2,  p.  473. 

State  V.  Colemnn,  186  Mo.  151,  84  S.  19.  Thomas  v.  Kinkead,  55  Ark.  502, 
W.  978,  69  L.R.A.  381.  18   S.  W.   864,  29   A.   S.   R.   68,  15 

15.  State  V.  Colemnn,  186  Mo.  151,  L.RA.  558;  Brown  v.  Weaver,  76 
84  S.  W.  978,  69  L.RA.  381.  Miss.  7,  23  So.  388,  71  A.  S.  R.  512,  42 

16.  Brown  v.  Weaver,  76  Miss.  7,  L.R.A.  423;  Com.  v.  Loughhead,  218 
23  So.  388,  71  A.  S.  R.  512,  42  L  R.A.  Pa.  St.  429,  67  Atl.  747,  120  A.  S.  R. 
423;  Reneau  v.  State,  2  Lea   (Tenn.)    896. 

720,  31  Am.  Rep.  626.  Note:  67  L.R.A.  300,  302. 

17.  State  V.  Garrett,  60  N.  C.  144,       See  Arrest,  vol.  2,  p.  473. 

84  Am.  Dec.  359.  20.  Thomas    v.    Kinkead,    55    Ark. 

18.  Handley  v.  State,  96  Ala.  48,  11   502,  18  S.  W.  854,  29  A.  S.  R.  68,  15 
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stances  will  constitute  no  less  crime  than  manslaughter,^  and  accord- 
ing to  some  authorities  the  slayer  is  guilty  of  murder  ^  or  second 
degree  murder.*  If  a  misdemeanor  has  been  committed,  flight  of 
the  criminal  from  an  officer  even  after  actual  capture  and  custody, 
there  having  been  no  conviction,  will  not  justify  the  use  of  a  deadly 
weapon,  and  a  killing  in  such  a  case  is  manslaughter  at  least.* 

178.  Criminal  Charged  with  Commission  of  Felony. — ^The  rule 
which  forbids  a  peace  officer,  in  effecting  an  arrest  or  resisting  an 
escape  of  an  offender,  to  kill  the  latter  merely  to  prevent  him  from 
eluding  pursuit,*  does  not  apply,  according  to  the  decided  weight 
of  authority,  where  the  offender  has  committed  a  felony  as  contra- 
distinguished from  a  mere  misdemeanor.  On  the  contrary,  the  rule 
is  well  settled  that  an  officer  may  take  the  life  of  a  person  charged 
with  felony  if  it  becomes  absolutely  necessary  to  do  so  to  effect  his 
arrest,*  or  to  prevent  his  escape  from  custody.'  Not  only  are  peace 
officers  clothed  with  such  authority,  but  any  private  individual  may 
justify  the  killing  of  one  who  has  committed  felonious  acts  in  his 
presence.®  Where  the  aiding  of  a  prisoner  to  escape  is  by  statute 
made  a  felony,  a  police  officer  may,  in  order  to  prevent  such  crime, 
use  all  force  that  is  apparently  necessary  for  that  purpose,  even 
though  it  results  in  the  death  of  the  felon.*  Such  has  been  the  rule 
of  the  common  law  courts  since  early  times;  but  it  may  be  doubted 
whether  at  the  present  day  it  entirely  accords  with  public  policy — 
at  least,  in  the  case  of  all  felonies  and  under  all  circumstances.** 
Under  the  rule,  as  generally  accepted,  the  slayer,  in  order  to  make 
out  a  defense  to  a  prosecution  for  the  slaying,  must  satisfy  the  jury 

L.R.A.  558;  State  v.  Smith,  127  la.  61  S.  W.  590,  84  A.  S.  R.  669  and 

534,  103  N.  W.  944,  109  A.  S.  R.  402,  note;  Bullock  v.  State,  65  N.  J.  L.  657, 

4  Ann.  Cas.  758,  70  L.RA.  246.  47  Atl.  62,  86  A.  S.  R.  6G8.    See  A»- 

Note :  67  L.R. A.  298.  rest,  vol.  2,  p.  471. 

1.  O'Connor  v.  State,  64  Ga.  125,  37  7.  Thomas  v.  Kinkead,  55  Ark.  502, 
Am.  Rep.  58;  Reneau  v.  State,  2  Lea  18  S.  W.  854,  29  A.  S.  R.  68,  15 
(Tenn.)  720,  31  Am.  Rep.  626.  L.R.A.  558;  State  v.  Smith,  127  la. 

2.  State  v.  Morgan,  25  N.  C.  186,  38  534,  103  N.  W.  944,  109  A.  S.  R.  402, 
Am.  Dec.  714;  Carter  v.  State,  30  Tex.  4  Ann.  Cas.  758,  70  L.R.A.  246;  State 

.  App.  551, 17  S.  W.  1102,  28  A.  S.  R»  v.  Evans,  161  Mo.  95,  61  S.  W.  500, 
944.  84  A.  S.  R.  669. 

3.  Scott  v.  State,  47  Tex.  Crim.  568,       Note :  67  L.R.A.  302. 

85  S.  W.  1060,  122  A.  S.  R.  717.  See  Arrest,  voL  2,  p.  471. 

4.  Com.  V.  Loughhead,  218  Pa.  St.  8.  Brooks  v.  Com.,  61  Pa.  St  352, 
429,  67  Atl.  747,  120  A.  S.  R.  896.  100  Am.  Dec.  645. 

5.  See  supra,  par.  177.  Note :  67  L.R.A.  297. 

6.  Thomas  v.  Eankead,  55  Ark.  502,       See  Arrest,  vol.  2,  p.  474. 

18  S.  W.  854,  29  A.  S.  R.  68, 15  L.R.A.  9.  State  v.  Smith,  127  la.  534,  103 

558;  State  v.  Smith,  127  la.  534,  103  N.  W.  944,  109  A.  S.  R.  402,  4  Ann. 

N.  W.  944,  109  A.  S.  R.  402,  4  Ann.  Cas.  758,  70  L.R.A.  246. 

Cas.  758,  70  L.R.A.  246;  Jackson  v.  10.  Thomas    v.    Kinkead,   55    Ark. 

State,  66  Miss.  89,  5  So.  690, 14  A.  S.  502,  18  S.  W.  854,  29  A.  S.  R.  68,  15 

R.  542;  State  v.  Evans,  161  Mo.  95,  L.R.A.  558. 
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that  he  tried  in  good  faitli,  and  with  reasonable  prudence  and  cau- 
tion, to  make  the  arrest,  and  was  unable,  because  of  the  flight  of 
the  person,  to  secure  him ;  that  he  killed  him  when  other  means  had 
failed,  and  when  the  arrest  could  not  be  made  without  resort  to  the 
means  employed.*^  And,  according  to  the  better  view,  he  must  show, 
if  he  would  excuse  the  homicidal  act,  that  the  deceased  was  in  fact 
a  felon.  It  is  no  defense  to  a  prosecution  for  the  killing  that  the 
defendant  had  reasonable  grounds  for  suspecting  that  the  deceased 
had  committed  a  felony.** 

179.  Forcible  Resistance  on  Part  of  Criminal. — ^As  to  the  meas- 
ures that  may  be  adopted  by  an  officer  to  effect  an  arrest  or  to  resist 
an  escape  there  is  an  obvious  distinction  between  the  case  of  forcible 
opposition  on  the  part  of  the  criminal,  and  mere  flight  to  elude  cus- 
tody and  detention.*'  It  has  been  noted  that  an  officer  has  no  right 
to  shoot  a  person  who  is  merely  running  away  from  him  without 
committing  any  violence,  when  under  arrest,  or  to  avoid  arrest  for 
a  misdemeanor.**  On  the  other  hand,  if  a  criminal  offer  forcible 
resistance  the  officer  will  be  protected  in  a  resort  to  extreme  measures, 
provided  he  act  in  good  faith  and  not  from  malice.**  Unlike  the 
private  individual  who  must  give  way  before  the  attack  of  an  adver- 
sary,** the  officer's  duty  requires  him  to  overcome  his  opponent,  and 
if  in  endeavoring  to  do  so  the  conflict  become  so  violent  as  to  endanger 
his  life,  he  may  take  the  life  of  the  criminal.*'  If  no  unnecessary 
violence  be  used,  the  killing  will  be  excused.**  Occasionally  it  has 
been  said  that  an  officer  is  excused  from  responsibility  for  killing 
a  misdemeanant  solely  on  the  ground  of  self-defense,**  and  no  doubt 
there  is  a  close  relation  between  the  rights  of  an  officer  who  finds 
himself  resisted  by  a  criminal,  and  the  rights  of  a  private  individual 
upon  whom  a  dangerous  attack  is  made  by  another.  But  text  writers 
and  courts  are  generally  agreed  that  the  force  which  an  officer  may 
exert  differs  from  the  resistance  that  may  be  offered  in  self-defense.** 
The  officer,  when  making  the  arrest  may,  of  course,  defend  himself, 

11.  Jackson  v.  State,  66  Miss.  89,  5  Note:  2  L.R.A.(N.S.)  76. 
8o.  690,  14  A.  S.  R.  542.  See  supra,  par.  2, 131. 

12.  Petrie  v.  Cartwright,  114  Ky.  18.  Petrie  v  Cartwright,  114  Ky. 
103,  70  S.  W.  297,  102  A.  S.  R.  274,  103,  70  S.  W.  297,  102  A.  S.  R.  274, 
69  L.R.A.  720.  59  L.R.A.  720;  State  v.  Garrett,  60  N. 

13.  See  Arrest,  vol.  2,  p.  473.  C.  144,  84  Am.  Dec.  359. 

14.  See  supra,  par.  178.  Note :  67  L.R.A.  301. 

15.  Note:  67  L.R.A.  301.  19.  Thomas    v.    Kinkead,    55    Ark. 

16.  See 'supra,  par.  129.  602,  18  S.  W.  854,  29  A.  S.  R.  68,  15 

17.  Thomas    v.    Kinkead,    55    Ark.  L.R.A.  558;  Smith  v.  State,  59  Ark. 
602,  18  S.  W.  854,  29  A.  S.  R.  68,  15  132,  26  B.  W.  712,  43  A.  S.  K.  20. 
L.RA..  558;  Smith  v.  State,  69  Ark.  Note:  67  L.R.A.  304. 

132,  26  S.  W.  712,  43  A.  S.  R.  20;       20.  See  ArbssTi  voL  2,  p.  47a 
Petne  v.  Cartwright,  114  Kv.  103,  70 
8.  W.  297, 102  A.  S.  R.  274,  59  L.R.A. 
720. 
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as  may  any  other  person  who  is  assaulted ;  but  the  law  does  not  stop 
here.  The  officer  must  of  necessity  be  the  aggressor;  his  mission  is 
not  accomplished  when  he  ivards  off  the  assault;  he  must  press  for- 
ward and  accomplish  his  object;  he  is  not  bound  to  put  off  the  arrest 
until  a  more  favorable  time.  Because  of  these  duties  devolved  upon 
him,  the  law  throws  around  him  a  special  protection.^  , 

180.  Authority  of  Slayer  to  Effect  Arrest. — In  a  prosecution  for  a 
killing  resulting  from  an  attempt  to  effect  an  arrest,  the  slayer,  in 
order  to  bring  himself  within  the  rules  which  excuse  homicide  occur- 
ring under  such  circumstances,*  must  show  that  the  arrest  was  at- 
tempted pursuant  to  lawful  authority.'  A  peace  officer  who  attempts 
illegally  to  make  an  arrest,  and  in  doing  so  invades  the  ric:ht  of 
liberty  of  the  person  sought  to  be  arrested,  cannot  plead  self-defense 
in  justification  of  the  killing  of  such  person,  where  the  necessity 
grows  out  of  resistance  to  such  arrest.^  His  offeiise  cannot  be  of  a 
lower  grade  than  manslaughter.^  An  arrest  of,  or  attempt  to  arrest, 
a  person  without  a  warrant,  made  by  an  officer  for  a  misdemeanor 
not  committed  in  his  presence,  is  illegal,  and  the  person's  resistance 
to  such  arrest,  or  his  escape  therefrom,  constitutes  no  justification  for 
the  taking  of  his  life;  and,  where  the  officer  kills  such  person  in  an 
effort  to  overcome  his  resistance  or  recapture  him,  he  is  guilty  of 
either  murder  or  manslaughter  according  to  the  facts  and  circum- 
stances of  the  case.*  Again,  an  officer  seeking  to  make  an  arrest  may 
be  guilty  of  a  negligent  homicide,  as  well  as  may  any  other  person.' 
In  such  case  the  question  whether  or  not  his  act  was  one  of  criminal 
negligence  is  one  of  fact,  the  determination  of  which  must  be  left 
to  the  sound  judgment  and  discretion  of  the  jury  in  a  prosecution 
for  the  killing,  and,  in  the  decision  of  it,  the  defendant  is  entitled 
to  the  benefit  of  any  reasonable  doubt  arising  upon  the  evidence.^ 
Furthermore,  it  is  the  duty  of  an  officer  attempting  to  make  an 
arrest  to  make  known  his  purpose  and  the  capacity  in  which  he  acts, 
if  they  are  not  already  known  to  the  person  sought  to  be  arrested. 
a  failure  to  perform  which  may  render  him  the  aggressor,  or  the 
apparent  aggressor,  so  as  to  warrant  resistance  by  the  accused,  and 
so  as  to  deprive  the  officer  of  the  right  to  claim  to  have  acted  in  self- 
defense  in  overcoming  the  resistance,  though  so  forcible  as  to  put 
him  in  danger  of  the  loss  of  life  or  of  serious  bodily  harm.* 

» 

1.  State  V.  Dierbeiger,  96  Mo.  666,       6.  Carter  v.  State,  30  Tex.  App.  651, 
10  S.  W.  168,  9  A.  S.  R.  380.     See  17  S.  W.  1102,  28  A.  S.  R.  944. 

also  supra,  par.  131.  6.  O'Connor  v.  State,  64  Qa.  125,  37 

2,  See  supra,  par.  176  et  seq.  Am.  Rep.  58. 

8.  Demato  v.  People,  49  Colo.  147,  Note:  67  L.R.A.  308. 

Ill  Pac.  703,  Ann.  Cas.  1912A  783,  36  7.  Note:  67  L.R.A.  310. 

L.R.A.(N.S.)  621;  Carter  v.  State,  30  8.  People  v.  Kilvington,  104  Cal.  86, 

Tex.  App.  551,  17  S.  W.  1102,  28  A.  37  Pac.  799,  43  A.  S.  R.  73. 

8.  R.  944.    See  Arrest,  vol.  2,  p.  474.  9.  Note :  67  L.R.A.  311. 
,    4.  Note:  67  L,R.A.  307. 
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VII.  Judicial  Proceedings 

Jurisdiction  of  Court 

181.  Homicidal  Act  and  Death  Occurring  in  Different  Jurisdic- 
tions.— It  is  clear  that  when  a  mortal  blow  or  shot,  and  the  death 
resulting  therefrom,  occur  in  the  same  nation  or  state,  the  offense  is 
there  complete,  and  the  courts  of  that  place  have  jurisdiction  to  try 
the  slayer  for  the  crime.*®  But  when  the  mortal  stroke  and  death 
do  not  take  place  in  the  same  jurisdiction,  a  somewhat  complicated 
case  is  presented.  Four  centuries  ago,  according  to  a  case  in  the 
Year  Books  (7  Henry  VII,  8),  Mr.  Justice  Tremaille  said:  "The 
striking  is  the  principal  point,  but  it  requires  death;  otherwise  it  is 
not  felony;  but  whether  he  died  in  one  place  or  another  is  not 
material."  **  Nevertheless,  it  seems  to  have  been  doubtful  at  common 
law  whether  the  killing  of  one  who  died  in  England  of  a  blow  received 
in  foreign  parts,  and  vice  versa,  could  have  been  inquired  of.  Finally, 
parliament  interposed,  and  put  the  question  to  rest  by  passing  the 
statute  of  2  Geo.  II,  c.  21,  which  provides  that  when  the  stroke 
has  been  given  in  England  and  the  death  occurs  out  of  England, 
or  the  reverse,  the  killing  maybe  inquired  of  in  that  part  of  Ens;- 
land  where  either  the  death  or  stroke  shall  happen  respectively." 

•  It  is  the  view  of  modern  authority,  independent  of  any  statutory 
provision  upon  the  subject,  that  the  crime  is  committed  and  is  pun- 
ishable in  the  jurisdiction  where  the  fatal  wound  or  blow  is  given; 
in  other  words,  that  it  is  not  the  place  of  the  death,  but  the  place 
where  the  criminal  act  is  perpetrated,  to  which  the  jurisdiction  to 
try  and  punish  is  given.^' 

182.  State  Jurisdiction  Where  Act  and  Death  Occur  in  Different 
Places. — According  to  the  general  rule  obtaining  in  the  United  States, 
one  accused  of  murder  or  manslaughter  is  properly  indicted  and  tried 
in  the  state  wherein  the  acts  which  resulted  in  the  death  were  com- 
mitted, although,  in  point  of  fact,  the  deceased  died  in  another  state.^* 
The  courts  of  that  state,  alone,  have  jurisdiction  to  punish  the  of- 

10.  State  V.  Hall,  114  N.  C.  909, 19  United  States  v.  Guiteau,  1  Mackey 
S.  B.  602,  41  A.  S.  R.  822,  28  L.R.A.  (D.  C.)  498,  47  Am.  Rep.  247;  Com. 
59.  V.  Apkins,  148  Ky.  207, 146  S.  W.  431, 

11.  United  States  v.  Guiteau,  1  Mac-  Ann.  Cas.  1913E  465,  39  L.R.A.(N.S.) 
key  (D.  C.)  498,  47  Am.  Rep.  247.  822;   State  v.  McCoy,  8  Rob.    (La.> 

12.  Notes:  39  L.R.A.(N.S.)  822;  545,  41  Apj.  Dec.  301;  State  v.  Foster, 
Ann.  Cas.  ldl3E  468.  8  La.  Ann.  290,  58  Am.  Dec.  678;  State 

IS.  Debney  v.  State,  45  Neb.  856,  64  v.  Kelly,  76  Me.  31,  49  Am.  Rep.  620 ; 
N.  W.  446.  34  L.R.A.  851;  State  v.  Com.  v.  Macloon,  101  Mass.  1, 100  Am. 
Kelly,  76  Me.  31,  49  Am.  Rep.  620.  Dec.  89. 
See  Conflict  of  Laws,  vol.  5,  p.  1031.       Notes:  39  L.R.A. (N.S.)  822;  Ann. 

14.  Green  v.  State,  66  Ala.  40,  41   Cas.  1913E  468. 
Am.  Rep.  744;  People  v.  Botkin,  132       See  Conflict  of  Laws,  vol.  6,  p. 
Cal,  231,  64  Pac.  286,  84  A.  S.  R.  39;   103L 
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fense.^*  In  many  of  the  states  there  are  also  statutes  substantially 
providing  that  where  the  death  occurs  outside  of  one  state,  by  reason 
of  a  stroke  given  in  another,  the  latter  state  may  have  jurisdiction.** 
The  validity  of  these  statutes  seems  to  be  undisputed,  and  indeed  it 
has  been  frequently  asserted  that  such  legislation  is  but  in  affirm- 
ance of  the  common  law.^'  The  mere  circumstance  that  the  death 
occurs  within  one  state  does  not,  in  the  absence  of  a  statute  to  the 
contrary,  give  jurisdiction  to  the  courts  thereof  if  the  injury  result- 
ing in  the  death  was  inflicted  in  another  state  or  country.*®  And 
whether  the  legislature  may  make  the  fact  of  death  the  basis  of  local 
jurisdiction,  is  a  question  upon  which  there  has  been  some  diflference 
of  judicial  opinion.**  It  seems  to  be  clear  that  the  statute  is  valid 
in  its  application  to  a  case  where  the  homicidal  act  was  done  outside 
the  jurisdiction  of  any  court, — on  the  high  seas,  for  example*^ — 
and  the  rule  might  well  be  held  to  extend  to  cases  where  the  blow  is 
struck  in  some,  if  not  all,  foreign  countries;  but  in  respect  of  a  homi- 
cidal act  committed  within  another  or  neighboring  state,  the  statute 
is  opposed  to  the  fundamental  principle  of  trial  by  a  jury  of  the 
vicinage  of  the  crime,  and  some  courts  have  not  hesitated  to  hold 
the  law  invalid  in  its  application  to  ^ch  a  case.* 

183.  Act  Commenced  in  One  Jurisdiction  and  Completed  in  An- 
other.— It  is  a  fundamental  principle  that  the  presence  of  the  accused 
is  essential  to  constitute  his  criminal  act  one  that  is  done  within  the 
jurisdiction.  But  such  presence  need  not  be  actual ;  it  may  be  con- 
structive,* as  where  poison  or  other  means  of  death  is  sent  to  a  person 
from  without  the  state.'  Indeed,  it  seems  to  be  sound  in  the  practical 
administration  of  justice,  although  it  may  not  entirely  harmonize 
with  common  law  refinements,  to  hold  that  where  the  homicidal 
act  is  commenced  in  one  state  and  completed  in  another,  the  courts 
of  either  state  have  power  to  try  the  slayer;  but  the  decisions  leave 
the  matter  in  some  obscurity.*    Where  a  shot  is  fired  in  one  state 

15.  Com.  V.  Apkins,  148  Ky.  207,  19.  Ex  parte  McNeeley,  36  W.  Va. 
146  S.  W.  431,  Ann.  Cas.  1913E  465,  84,  14  S.  E.  436,  32  A.  S.  R.  831,  15 
39  L.R.A.(N.S.)  822.  L.R.A.  226. 

16.  State  v.  Crean,  43  Mont.  47, 114       Note:  39  L.R.A.(N.S.)  824. 

Pac.  603,  Ann.  Cas.  1912C  424;  State  20.  Com.  v.  Macloon,  101  Mass.  1» 

v.  HaU,  114  N.  C.  909, 19  S.  E.  602,  41  100  Am.  Dec.  89. 

A.  S.  R.  822,  28  L.R.A.  59.  Note:  Ann.  Cas.  1913E  470. 

17.  Green  v.  State,  66  Ala.  40,  41  1.  Note:  Ann.  Cas.  1913E  470. 
Am.  Rep.  744;  United  States  v.  Gui-  2.  Simpson  v.  State,  92  Ga.  41,  17 
teau,  1  Mackey  (D.  C.)  498,  47  Am.  S.  E.  984,  44  A.  S.  R.  75,  22  L.RA.. 
Rep.   247;    State   v.   McCoy,   8   Rob.  248. 

(La.)  545,  41  Am.  Dec.  301;  State  v.       Note:  Ann.  Cas.  1913E  469. 
Hall,  114  N.  C.  909,  19  S.  E.  602,  41       See  Criminal  Law,  vol.  8,  p.  101. 
A.  6.  R.  822,  28  L.R.A.  69.  3.  People  v.  Botkin,  132  Cal.  231, 

18.  State  V.  Kelly,  76  Me.  331,  49  64  Pac.  286,  84  A.  S.  R.  39. 

Am.  Rep.  620.  4.  State  v.  Hall,  114  N.  C.  909,  19 

Note:  Ann.  Cas.  1913E  470.  S.  E.  602,  41  A.  S.  R.  822,  28  L.R.A, 
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at  a  person  in  another,  resulting  in  his  death,  the  crime  has  heen 
held  to  be  committed  in  the  state  where  the  shot  takes  effect,  and 
not  in  the  one  where  it  is  fired.  Therefore,  the  courts  of  the  latter 
state  have  no  jurisdiction  to  try  and  punish  the  party.^  Statutory 
provisions  in  some  of  the  states  will  be  found  to  cover  the  question, 
providing  for  the  trial  of  the  offender  where  the  act  is  consummated.* 
184.  Homicides  Committed  on  High  Seas  or  Navigable  Waters. — 
In  determining  the  jurisdiction  of  homicide  committed  on  navigable 
waters,  consideration  must  be  given  to  the  principle  that  ships  on 
the  high  seas  are  deemed  part  of  the  country  whose  flag  they  fly, 
and  therefore  a  crime  committed  on  such  ship,  no  matter  in  what 
part  of  the  world,  is  governed  by  the  law  of  the  home  country.  And 
this  is  true  even  though  the  location  of  the  ship  at  the  time  the 
crime  was  committed  was  such  as  to  bring  it  within  the  jurisdiction 
of  a  foreign  country  as  well ;  as  for  instance  where  the  ship  is  located 
within  three  miles  of  the  shore  of  such  country.'  In  the  most  ancient 
times  of  which  we  have  any  considerable  records,  the  English  courts 
of  common  law  took  jurisdiction  of  crimes  committed  at  sea,  both 
by  English  subjects  and  by  foreigners.*  But  after  the  admiralty  juris- 
diction had  been  settled  by  the  statutes  of  13  &  15  Rich.  !!,•  if  a  mor- 
tal stroke  was  given  on  the  high  sea,  and  the  person  stricken  came  to 
land  in  England  and  died  there,  then,  according  to  the  rule  estab- 
lished before  the  statute  of  Edward  VI,**  the  courts  of  common  law 
could  not  try  the  murderer,  because  no  jury  could  inquire  of  the  stroke 
at  sea,  and  the  admiral  could  not  try  him,  for  want  of  authority 
to  inquire  of  the  death  on  land.**  But  high  authority,  reasoning 
that  otherwise  there  would  be  a  failure  of  justice,  was  of  the  opinion 
that  even  a  homicide  beginning  with  a  stroke  upon  the  high  seas, 
and  consummated  by  death  upon  land  within  the  realm,  might  be 
indicted  and  tried  in  the  courts  of  common  law  in  the  county  where 
the  death  took  place,  by  virtue  of  their  inherent  general  jurisdiction.** 
It  was  originally  held  that  a  killing  by  means  of  an  unlawful  stroke 
on  a  vessel  flying  the  flag  of  the  United  States  on  the. high  seas, 
followed  by  death  on  shore,  was  not  murder  or  manslaughter  within 

59  and  note;  Simpson  v.  State,  92  Ga.  vol.  1,  p.  417;  Confliot  of  Laws,  vol. 
41,  17  S.  E.  984,  44  A.  S.  B.  75,  22  5,  p.  1031;  Criminal  Law,  vol.  8,  p. 
L.R.A.  248.  102. 

5.  State  V.  Hall,  114  N.  C.  909,  19       8.  Com.  v.  Macloon,  101  Mass.  1, 
8.  E.  602,  41  A.  S.  R.  822,  28  L.R.A.  100  Am.  Dec.  89. 

59.    See  Conflict  op  Laws,  vol.  5,  p.  9.  See  Admiralty,  vol.  1,  p.  412. 

1032.  10.  See  infra,  par.  185. 

Extradition  of  slayer,  see  Extradi-  11.  Com.  v.  Macloon,  101  Mass.  1» 

TION,  vol.  11,  p.  709.  100  Am.  Dec.  89. 

6.  Note:  28  I  n.A.  59.  Note:  Ann.  Cas.  1913E  468. 

7.  People  V.  Tyler,  7  Mich.  161,  74  12.  Com.  v.  Macloon,  101  Mass.  L 
Am.  Dec.  703.     See  also  Admirai/tt,  100  Am.  Dec.  89. 

R.  C.  L.  Vol.  XIII.— 56.      881 
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the  juritidiction  of  the  United  States.*'  But  by  acts  of  Congress  pro- 
vision has  been  made  for  the  punishment  of  murder  or  manslaughter 
on  the  high  seas,  or  in  any  river  or  bay,  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdic- 
tion of  any  particular  state,  followed  by  death  on  land.**  If  the 
homicide  occurs  on  navigable  waters  within  a  state  it  is  punishable 
in-  the  state  courts.**  So  manslaughter  committed  within  the  terri- 
torial limits  of  a  state  by  the  misconduct  or  negligence  of  a  pilot, 
licensed  under  federal  laws,  in  charge  of  a  vessel  which  comes  into 
collision  with  another,  causing  the  death  of  a  person,  is  punishable 
under  state  laws,  although  the  killing  is  made  an  offense  against 
the  United  States.**  But  the  personal  jurisdiction  that  is  claimed  by 
many  nations  over  subjects  who  commit  offenses  abroad  or  on  the 
high  seas,  does  not  exist  between  the  several  states  of  the  Union.*' 
However,  a  state  statute  conferring  jurisdiction  in  the  case  of  inju- 
ries inflicted  on  the  high  seas,  or  "on  any  other  navigable  waters," 
resulting  in  death  within  the  commonwealth,  is  constitutional  and 
valid,  and  must  be  given  due  effect.*® 

185.  County  in  Which  Prosecution  Properly  Is  Instituted. — In  the 
bes:innino:  of  the  reio;n  of  Edward  III,  according  to  Chief  Justice 
Scrope,  if  a  man  died  in  one  county  of  a  wound  received  in  another, 
the  murderer  might  be  indicted  and  arraigned  in  the  county  where 
the  death  happened,  "and  yet  the  cause  of  his  death  began  in  the 
other  county.**  At  a  later  period,  it  was  held  that  where  a  man 
was  feloniously  stricken  or  poisoned  in  one  county,,  and  died  in 
another  county,  no  indictment  could  be  found  in  either  county,*^ 
because  both  the  stroke  and  the  death  were  necessary  to  constitute 
the  crime,  and  the  jurors  of  one  county  could  not  inquire  of  that 
which  was  done  in  another,  "unless,"  as  Lord  Hale  says,  "specially 
enabled  by  act  of  Parliament;"  and  for  this  reason  the  custom  at 
one  time  prevailed  of  taking  the  dead  body  into  the  county  where 
the  mortal  stroke  was  given,  and  having  an  indictment  found  and 
tried  there.*    To  prevent  a  failure  of  justice  it  was  enacted  by  the 

13.  Com.  V.  Macloon,  101  Mass.  1,  17.  State  v.  Hall,  114  N.  C.  909,  19 
100  Am.  Dec.  89.  S.  E.  602,  41  A.  S.  R.  822,  28  L.R.A. 

Note:  Ann.  Cas.  1913E  469.  69. 

See  CONPLiOT  of  Laws,  vol.  5,  p.  18.  Com.  v.  Maeloon,  101  Mass.  1, 
1032.  100  Am.  Dec.  89. 

14.  Com.  v.  Maeloon,  101  Mass.  1,  19.  Com.  v.  Macloon,  101  Mass.  1, 
100  Am.  Dec.  89;  People  v.  Tyler,  7  100  Am.  Dec.  89;  State  v.  Hall,  114 
Mich.  161,  74  Am.  Dec.  703.  N.  C.  909,  19  S.  E.  602,  41  A.  S.  R. 

Note:  Ann.  Cas.  1913E  469.  822,  28  L.R.A.  59. 

15.  See  Criminal  Law,  vol.  8,  p.  20.  State  v.  McCoy,  8  Rob.  (La.) 
102.  545,  41  Am.  Dec.  301.    See  also  Con- 

16.  People  v.  Welch,  141  N.  Y.  266,  plict  of  Laws,  vol.  5,  p.  1031. 

36  N.  E.  328,  38  A.  S.  R.  793,  24  1.  Com.  v.  Macloon,  101  Mass.  1, 
L.R.A.  117.  100   Am.   Dec.   89;   United   States   v, 
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statute  of  2  ft  3  Edw.  VI,  that  "where  any  person  or  persons  here- 
after shall  be  feloniously  stricken  or  poisoned  in  one  county,  and 
die  of  the  same  stroke  or  poisoning  in  another  county,  then  an  indict- 
ment thereof  founden  by  jurors  of  the  county  where  the  death  shall 
happen,  whether  it  shall  be  founden  before  the  coroner  upon  the 
sight  of  such  dead  body,  or  before  the  justices  of  peace,  or  other 
ustices  or  commissioners,  which  shall  have  authority  to  inquire  of 
such  offenses,  shall  be  as  good  and  effectual  in  the  law  as  if  the  stroke 
or  poisoning  had  been  committed  and  done  in  the  same  county  where 
the  party  shall  die,  or  where  such  indictment  shall  be  so  founden; 
any  law  or  usage  to  the  contrary  notwithstanding."  This  act,  it  seems, 
properly  may  be  regarded  as  part  of  our  common  law.*  However 
this  may  be,  even  at  the  early  common  law,  there  seems  to  have  been 
considerable  authority  for  the  proposition  that  the  slayer  could  be 
prosecuted  in  the  county  where  the  blow  was  struck ;  •  and  this  has 
come  to  be  the  uncontroverted  rule  of  modern  times.*  Under  a 
statute  declaratory  of  this  rule  it  is  unnecessary  to  allege  in  an  indict- 
ment where  the  death  occurred.*  In  some  states  it  has  been  pro- 
vided that  "if  the  party  killing  shall  be  in  one  county,  and  the  party 
killed  be  in  another  county,  at  the  time  the  cause  of  death  shall  be 
administered  or  inflicted,  or  if  it  is  doubtful  in  which  of  several 
counties  the  cause  of  death  was  administered  or  inflicted,  the  accused 
may  be  tried  in  either  county.*'  Such  a  law  is  valid.*  Where  the 
prosecution  may  be  instituted  in  two  or  more  counties,  the  court 
first  obtaining  jurisdiction  of  the  person  of  the  slayer  retains  it,  to 
the  exclusion  of  the  court  of  the  other  county,  and  proceeds  to  try 
the  cose  and  administer  justice  therein.' 

Course  and  Conduct  of  Proceedings 

186.  In  General. — ^In  capital  cases  the  rules  governing  criminal 
procedure  apply  in  all  strictness*  the  policy  of  the  courts  being  in 
favor  of  consti-uctions  and  interpretations  that  are  rigidly  in  favor- 

Guiteau,  1  Mackey   (D.  C.)   498,  47  ^  State    and    territorial    courts   have 

Am.  Rep.  247.  jurisdiction  of  homicides  com  milted  on 

2.  State  v.  McCoy,  8  Rob.  (La.)  military  reservations.  Burgess  v.  Ter- 
645,  41  Am.  Dec.  301;  Com.  v.  Mac-  ritory,  8  Mont.  67,  19  Pac.  558,  1 
loon,  100  Mass.  1,  100  Am.  Dec.  89;  L.R.A.  808.  See  also  Criminal  Law, 
State  v.  Hall,  114  N.  C.  909,  19  S.  E.  vol.  8,  p.  103. 

602,  41  A.  S.  R.  822,  28  L.R.A.  69.  6.  State  v.  Crean,  43  Mont.  47,  114 

3.  United     States     v.     Guiteau,     1  Pac.  603,  Ann.  Cas.  1912C  424. 
Mackey  (D-  C.)  498,  47  Am.  Rep.  247;  6.  Watt  v.  People,  126  111.  9,  18  N. 
State  v.  McCoy,  8  Rob.  (La.)  545,  41  E.  340,  1  L.R.A.  403. 

Am.  Dec.  301.  7.  Coleman  v.  State,  83  Miss.  290, 

4.  United  States  v.  Guiteau,  1  Mao-  35  So.  937, 1  Ann.  Cas.  406,  64  L.R.A. 
key   (D.  C.)   498,  47  Am.  Rep.  247;    807. 

State  V.  Foster,  8  La.  Ann.  290,  68       8.  Com.  v.  Greene,  227  Pa.  St.  86,  75 
Am.  Dec.  678.  Atl.  1024,  136  A.  S.  R.  807;   Cart- 
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item  vilae*  However  revolting  the  offense  may  appear  to  be,  it  is 
deemed  politic  where  life  is  at  stake  to  require  a  strict  observance 
of  the  settled  principles  of  criminal  procedure.^®  On  the  other  hand, 
the  modern  tendency  is  against  technical  objections  and  appeals  de- 
pending on  errors  which  do  not  affect  the  merits  of  the  case.**  It 
must  appear  that  the  departure  from  precedent  was  such  as  seriously 
to  prejudice  the  rights  of  the  prisoner.**  Too  often  courts  have  sub- 
jected themselves  to  criticism  on  the  score  of  a  tendency  toward  subtle 
distinction  rather  than  a  practical  administration  of  justice.  It  has 
been  judicially  observed  that  "too  many  loopholes  have  been  made 
whereby  parties  aro  enabled  to  escape  punishment  for  that  which  is 
known  to  be  criminal  in  its  worse  sense."  *•  A  general  principle 
of  law  declares  that  if  a  defendant  has  knowledge  of  a  matter  affect- 
ing his  rights  and  fails  to  ask  a  ruling  on  it,  or  if  he  fails  to  avail 
himself  at  the  earliest  opportunity  of  objections  known  to  him,  he 
cannot  afterward  successfully  complain,  and  there  seems  to  be  no 
reason  why  this  should  not  be  true  even  in  capital  cases.**  Subject 
to  well  defined  constitutional  limitations,  the  courts  have  confirmed 
power  in  the  legislative  branch  of  government  to  alter  the  modes  of 
procedure  in  capital  as  well  as  other  cases.** 

187.  Plea  of  Guilty — ^Freedom  of  Will  of  Accused. — ^The  court,  in 
passing  on  a  plea  of  guilty  in  a  murder  case  should  assure  itself 
that  the  plea  is  made  by  a  person  of  competent  intelligence,  freely 

Wright  y.  State,  16  Tez.  App.  473,  40  338, 4  Am.  Dec.  583;  State  v.  Driggers, 

Am.  Rep.  826.  84  S.  C.  626,  66  S.  E.  1042,  137  A.  S. 

9.  AUen  v.  State,  28  Ga.  395,  73  R.  855,  19  Ami.  Cas.  1166;  Jones  v. 
Am.  Dec.  760;  People  v.  Bonier,  179  State,  53  Tex.  Crim.  131,  110  S.  W. 
N.  Y.  315,  72  N.  E.  226,  103  A.  *S.  R.  741,  126  A.  S.  R.  776. 

880;  State  v.  Belton,  24  S.  C.  185,  58  The  judge  may  interrogate  witness* 

Am.  Rep.  245;  Orman  v.  State,  22  Tex.  es.    Vamedoe  y.  State,  75  Ga.  181,  58 

App.  604,  3  S.  W.  468,  58  Am.  Rep.  Am.  Rep.  465. 

662.  Note:  38  L.R.A.(N.S.)  312. 

10.  Com.  y.  Greene,  227  Pa.  St.  86,  12.  McConnell  v.  State,  22  Tex. 
75  Atl.  1024,  136  A.  S.  R.  867.  App.  354,  3  S.  W.  699,  58  Am.  Rep. 

11.  Jones  V.  People,  6  Colo.  452,  45  647  and  note.    See  infra,  par.  197. 
Am.  Rep.  526;  Henning  v.  State,  106  13.  Stokes  y.  State,  92  Miss.  415,  46 
Ind.  386,  6  N.  E.  803,  7  N.  E.  4,  55  So.  627,  21  L.R.A.(N.S.)  898. 

Am.  Rep.  756;  State  y.  Jackson,  27  14.  Clark  y.  State,  78  Ala.  474,  56 
Kan.  581,  41  Am.  Rep.  424;  Com.  y.  Am.  Rep.  45;  Davidson  y.  State,  108 
Richmond,  207  Mass.  240,  93  N.  B.  Ark.  191,  158  S.  W.  1103,  •Ann.  Cas. 
816,  20  Ann.  Cas.  1269;  State  y.  1915B  436;  Henning  y.  SUte,  106 
Fuller,  34  Mont.  12,  85  Pac.  369,  9  Ind.  386,  6  N.  E.  803,  7  N.  E.  4,  55 
Ann.  Cas.  648,  8  L.R.A.(N.S.)  762;  Am.  Rep.  756;  Com.  y.  Richmond,  207 
State  V.  Kent,  4  N.  D.  577,  62  N.  W.  Mass.  240,  93  N.  E.  816,  20  Ann.  Cas. 
631,  27  L.R.A.  686;  State  v.  Powers,  1269;  Com.  y.  McGowan,  189  Pa.  St. 
10  Ore.  145,  45  Am.  Rep.  138 ;  Com.  641,  42  Atl.  365,  69  A.  S.  R.  836. 
y.  Ramunno,  219  Pa.  St.  204,  68  Atl.  15.  Marion  v.  State,  20  Neb.  233,  29 
184,  123  A.  S.  R.  653,  12  Ann.  Cas.  N.  W.  911,  57  Am.  Bep.  825. 
818;  State  y.  Fley,  2  Brev.   (S.  C.) 
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and  voluntarily,  and  with  a  full  understanding  of  the  nature  and 
effect  of  the  plea  and  of  the  facts  on  which  it  is  founded,  before 
proceeding  to  make  it  the  foundation  of  a  judgment.^*  Accepting 
a  plea  of  guilty  of  murder  in  the  first  degree,  and  sentencing  the 
accused  to  death,  without  cautioning  him  as  to  the  gravity  of  his 
admission,  or  taking  evidence  as  to  the  circumstances  of  the  crime, 
is  not  according  to  the  forms  of  law.  The  danger  of  passing  on  such 
a  plea  has  been  deemed  so  great  by  the  legislature  of  some  states  that 
statutes  have  prescribed  the  procedure  in  this  respect.^'  A  defendant 
is  not  bound  by  his  plea  of  guilty  where  it  is  entered  through  intimi- 
dation.** 

188.  Former  Acquittal  or  Conviction. — Where  the  same  act  results 
in  the  death  of  two  or  more  persons  and  the  person  committing  the  act 
has  been  convicted  or  acquitted  on  the  trial  of  an  indictment  for  the 
murder  of  one,  there  has  been  some  difference  of  opinion  as  to  whether 
he  properly  may  be  tried  for  the  killing  of  the  other.**  According  to 
some  courts  there  may  be  no  second  prosecution ;  *  but  the  weight 
of  authority  seems  to  have  taken  the  view  that  the  former  acquittal 
or  conviction  is  no  bar,*  although  the  evidence  is  the  same  in  one 
case  €U3  it  is  in  the  other.'  It  has  been  held  universally,  that  at 
common  law  a  conviction  for  assault  while  the  person  assaulted  is  still 
living,  is  no  bar  to  a  prosecution  for  murder  or  manslaughter  insti- 
tuted after  death  has  resulted  to  the  person  assaulted  on  account  of 
the  injuries  received.*  So,  a  conviction  of  an  aggravated  assault,  on 
an  indictment  for  assault  with  intent  to  murder,  does  not  bar  a  prose- 
cution for  murder  for  the  subsequent  death  of  the  assaulted  party 
in  consequence  of  that  assault.*  The  prohibition  of  the  ancient  prin- 
ciple of  the  common  law  and  the  constitutional  provisions  declaratory 
thereof,  against  a  second  jeopardy,  apply  only  to  a  second  prosecu- 
tion for  the  identical  crime  for  which  the  first  prosecution  was  insti- 

16.  Note:22L.R.A.(N.S.)  463.  And  3.  Teat  v.  State,  53  Miss.  439,  24 
$ee  Criminal  Law,  vol.  8,  p.  115  et  Am.  Rep.  708. 

seq.  4.  Diaz  v.  ynited  States,  223  U.  S. 

17.  State  V.  Johnson,  21  Okla.  40,  442,  32  S.  Ct.  250,  56  U.  S.  (L.  ed.) 
96  Pac.  26,  22  L.R.A.(N.S.)  463.  500,  Ann.  Cas.  1913C  1138;  Com.  v. 

18.  Little  V.  Com.,  142  Ky.  92,  133  Ramunno,  219  Pa.  St.  204,  68  Atl.  184, 
S.  W.  1149,  Ann.  Cas.  1912D  241,  34  123  A.  S.  R.  653, 12  Ann.  Cas.  818  and 
L.R.A.(N.S.)  257  and  note.  note,  14  L.R.A.(N.S.)   209  and  note; 

19.  See  Cbiminal  Law,  vol.  8,  p.  Johnson  v.  State,  19  Tex.  App.  453, 
143.  53  Am.  Rep.  385;  Curtis  v.  State,  22 

1.  Clem  v.  State,  42  Ind.  420,  13  Tex.  App.  227,  3  S.  W.  86,  58  Am. 
Am.  Rep.  369.  Rep.  635.    See  Criminal  Law,  vol.  8, 

2.  People  V.  Majors,  65  Cal.  138,  3  pp.  148,  151. 

Pac.  597,  52  Am.  Rep.  295 ;  Teat  v.       5.  Curtis  v.  State,  22  Tex.  App.  227, 
State,  53  Hiss.  439,  24  Am.  Rep.  708.  3  S.  W.  86,  58  Am.  Rep.  635. 
Note:  41  &.m.  Rep.  475. 
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tuted.*    Modern  statutes  affecting  the  plea  of  former  jeopardy  seem 
not  to  have  altered  the  rule.' 

189.  New  Trial  as  Second  Jeopardy. — ^Whether  a  second  trial  after 
a  conviction  has  been  set  aside  is  a  second  jeopardy  within  the  con- 
stitutional prohibition  is  a  question  that  has  given  rise  to  much  dis- 
cussion and  not  a  little  difference  of  opinion.  A  treatment  of  the 
subject  in  all  of  its  various  aspects  may  be  found  in  another  place.* 

190.  Statute  Permitting  New  Trial  on  All  Issues. — In  a  number 
of  states  it  has  been  provided  by  statute  that  "the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had  been 
had;"  and  in  such  states  it  is  held  that  the  accused  waives  the  con- 
stitutional safeguard  against  being  twice  put  in  jeopardy,  and  that 
he  may  be  tried  ae:ain  for  murder  when  he  procures  a  new  trial  on 
conviction  of  manslaughter.*  If  the  constitutional  provision  guaran- 
tees that  a  conviction  for  manslaus:hter  is  an  acquittal  for  murder, 
even  though  the  conviction  be  set  aside  upon  the  accused's  own  motion, 
it  is  rather  difficult  to  see  how  such  a  statute  can  be  valid  to  annul 
the  constitutional  right.  If  such  statutes  are  valid  and  eCFective  in 
enlarging  the  effect  of  the  accused's  waiver  involved  in  procurins: 
a  new  trial,  then  the  same  effect  should  follow  when  the  decisions  of 
the  judicial  department  establish  a-  like  rule,  as  in  both  eases  the 
question  is  the  effect  of  a  voluntary  act  of  the  accused  proceeding 
under  the  rules  of  law.*^  And  yet  the  power  of  the  legislature  to  pass 
such  enactments  has  been  uniformly  upheld.^* 

191.  Jury — Qualifications^  Conduct. — The  general  principles  for 
determining  the  qualifications  of  jurors  ^*  are  the  same  in  pra«ecutions 
for  murder  or  manslaughter  as  they  are  in  other  criminal  cases.** 
Even  in  a  prosecution  for  murder,  if  the  facts  are  known,  an  objection 
to  the  competency  of  a  juror  comes  too  late  when  not  made  until 

6.  Com.  V.  Ramunno,  219  Pa.  St.  tends  so  far  as  to  permit  a  new  trial 
204,  68  Atl.  184,  123  A.  S.  R.  653,  12  on  the  same  indictment  for  the  offense 
Ann.   Cas.   818  and  note,  14  L.R.A.  of  which  the  accused  was  convicted. 
(N.S.)  209.  9.  State  v.  McCord,  8  Kan.  232,  12 

7.  Note :  12  Ann.  Cas.  820.  Am.  Rep.  469 ;  Com.  v.  Arnold,  83  Ky. 

8.  See  Criminal  Law,  vol.  8,  p.  160  1,  4  A.  S.  R.  114;  In  re  Somers,  31 
et  seq.  See  also  U.  S.  v.  Ball,  163  U.  Nev.  631,  103  Pac.  1073,  135  A.  S.  R. 
S.  662,  16  S.  Ct.  1192,  41  U.  S.  (L.  700,  24  L.R.A.(N.S.)  604;  People  v. 
ed.)  300  holding  that  a  verdict  of  man-  Palmer,  109  N.  Y.  413,  17  N.  E.  213, 
slaughter  is  an  acquittal  of  murder,  4  A.  S.  R.  477.  See  Criminal  Law, 
and  that  a  new  trial  granted  on  motion  vol.  8,  p.  162. 

of  the  accused  on   conviction   of  the  10.  State  v.  Gillis,  73  S.  C.  318,  53 

lesser  offense  is  not  to  be  considered  as  S.  E.  487,  114  A.  S.  R.  95,  6  Ann.  Cas. 

a  new  trial  for  the  greater  offense  of  993,  5  L.R,A.(N.S.)  671. 

which    he    thus    has    been    acquitted;  11.  See  Criminal  Law,  vol.  8,  p. 

Montgomery  v.   State,  136  Wis.  119,  163. 

116  N.  W.  876,  18  L.R.A.(N.S.)  339,  12.  See  Jury. 

holding  that  the  waiver  of  immunity  13.  Monday  v.  State,  32  Ga.  672,  79 

from  second  jeopardy  as  a  consequence  Am.  Dec.  314. 

of  obtaining  a  rew  trial  certainly  ex- 
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after  verdict.^^  It  ia  the*  duty  of  the  court,  in  a  homicide  case,  to  see 
that  the  jury,  after  they  are  charged  with  the  prisoner,  are  not  exposed 
to  contact  or  do  not  communicate  with  outsiders,  either  during  the 
progress  of  the  trial  or  after  they  have  returned  to  their  room  to 
deliberate  and  make  up  their  verdict.^^  The  presence  of  the  officer, 
who  has  charge  of  the  jury  in  a  capital  case,  in  their  room  during 
part  of  their  deliberations,  is  not  a  sufficient  cause  for  setting  aside 
a  verdict  of  guilty,  unless  it  appears  that  the  jury  were  improperly 
influenced  or  the  rights  of  the  accused  were  prejudiced  thereby.^* 

192.  Separation  of  Jurors. — ^In  early  times,  the  rule  was  unbend- 
ing, that  the  separation  of  the  jury  was  fatal  to  their  verdict,  and  in 
cases  where  the  court  was  obliged,  ex  necessitate,  to  adjourn,  the 
jury  was  placed  in  charge  of  a  bailiff,  who  was  sworn  to  keep  them 
together.  In  modem  times,  the  rigor  of  this  rule  has,  in  many 
instances,  been  relaxed;  but  the  decisions  are  so  contradictory  and 
conflicting  that  the  question  may  still  be  fairly  considered  unsettled.^' 
Some  courts  hold  that  in  capital  cases,  whatever  may  be  the  rule  in 
other  proceedings,  no  separation  should  be  permitted,  either  with  or 
without  the  consent  of  the  prisoner.  In  cases  not  capital,  courts  may, 
in  their  discretion,  permit  the  jury  to  disperse  until  after  they  have 
received  the  charge  of  the  court;  but  they  should  not  be  permitted  to 
separate  after  the  charge  has  been  given.  In  these  cases,  misconduct 
on  the  part  of  the  jury  will  set  aside  their  verdict;  in  capital  cases, 
on  a  separation,  misconduct  and  abuse  will  always  be  presumed.^^ 
Other  courts,  however,  have  not  been  greatly  impressed  with  these 
reasons,  holding  that  a  separation  may  be  permitted,^*  even  without 
the  attendance  of  an  officer;  *®  and  the  verdict  is  not  vitiated  thereby, 
permission  to  allow  a  separation  being  vested  in  the  discretion  of  the 
trial  court.^  But,  according  to  some  courts,  the  prisoner  is  entitled 
to  the  benefit  of  a  presumption  that  the  irregularity  has  been  preju- 
dicial, and  the  burden  is  placed  on  the  prosecution  to  show  to  the 
entire  satisfaction  of  the  court  that  he  has  suffered  no  injury.*    Cer- 

14.  State  V.  Jackson,  27  Kan.  581,  Am.  Rep.  756;  Goersen  v.  Com.,  106 
.  41  Am.  Rep.  424;  State  v.  Powers,  10  Pa.  St.  477,  61  Am.  Rep.  53*  (juror, 

Ore.  145,  45  Am.  Rep.  138.  because    of    illness,    being    placed    in 

15.  Com.  v.  Fisher,  226  Pa.  St.  189,  communicating  room). 

75  Atl.  204,  134  A.  S.  R.  1027,  26  Note:  103  A.  S.  R.  161. 

L.R.A.(N.S.)  1009.  20.  Gamble  v.  State,  44  Fla.  429,  33 

16.  Gainev  v.  People,  97  111.  270,  37  So.  471,  103  A.  S.  R.  150, 1  Ann.  Cas, 
Am.  Rep.  109.  285,  60  L.R.A.  547. 

17.  See  Jdrt.  1.  People  v,  Ebanks,  117  Cal.  652, 

18.  State  V.  Homsby,  8  Rob.  (La.)  49  Pac.  1049,  40  L.R.A.  269. 
654,  41  Am.  Dec.  305.  Note:  103  A.  S.  R.  161. 

19.  People  V.  Ebanks,  117  Cal.  652,  2.  Gamble  v.  State,  44  Fla.  429,  33 
49  Pac.  1049,  40  L.R.A.  269;  Gamble  So.  471,  103  A.  S.  R.  150,  1  Ann.  Cas. 
V.  State,  44  Fla.  429,  33  So.  471,  103  285,  60  L.R.A.  547;  Rowan  v.  State, 
A.  S.  R.  150,  1  Ann.  Cas.  285,  60  30  Wis.  129,  11  Am.  Rep:  559.  See 
L.R.A.  547 ;  Henning  v.  State,  lOG  also  Goerson  t.  Com.,  106  Pa.  St  477, 
Ind.  386,  6  N.  E.  803,  7  N.  £.  4,  65  51  Am.  Rep.  634. 
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tainly,  when  objection  is  not  made  until  after  verdict,  it  would  seem 
that  the  prisoner  properly  may  be  held  to  have  waived  any  right  to 
object.' 

193.  Use  of  Liquors  by  Jurors. — ^Ap  to  whether  the  use  of  intoxi- 
cating liquors  by  the  jury  is  ground  for  setting  aside  the  verdict,  is 
a  question  on  which  the  courts  have  differed  much,  but  the  better 
rule  is  that  a  conviction,  even  of  murder,  will  not  be  reversed  merely 
on  account  of  the  use  of  intoxicants,*  unless  it  be  made  to  appear  that 
an  interested  party  supplied  the  liquor.*  The  position  is  taken  by  some 
courts,  however,  that  the  drinking  of  intoxicants  by  the  jury  in  a 
capital  case  raises  a  presumption  of  injury  to  the  defendant,  and  the 
burden  is  on  the  state  to  show  affirmatively  to  the  entire  satisfaction 
of  the  court  that  the  use  was  so  limited  and  moderate  as  to  negative 
any  harm  to  him.« 

194.  Functions  of  Court  and  Jury. — The  respective  provinces  of 
the  court  and  the  jury  '  are  substantially  the  same  in  homicide  cases 
i\6  in  other  criminal  prosecutions,®  though  there  is  a  noticeable  ten- 
dency to  rest  responsibility  on  the  jury  and  to  make  their  determina- 
tion final.*  It  is  the  duty  of  the  jury  to  determine  all  questions  of 
fact,^^  being  guided  in  their  deliberations  by  the  instructions  of  the 
court.^^  The  weight  to  be  attached  to  specific  parts  of  the  evidence 
as  well  as  the  credence  to  be  given  to  the  testimony  of  the  witnesses, 
are  wholly  within  the  province  of  the  jury.^*  They  are  at  liberty 
to  give  testimony  only  such  credit  as,  upon  the  whole,  they  think  it 
dejerves.^*  Where  parts  of  the  proof  are  inconsistent  with  one  another 
it  is  for  the  jury  to  determine  which  they  will  credit,  and  it  is  error 
in  such  case  for  the  court  to  charge  that  the  contradictory  parts 
neutralize  each  other.**  According  to  the  rule  obtaining  in  many 
jurisdictions,  the  court  commits  reversible  error  if  it  expresses  any 
opinion  on  the  weight  of  the  evidence.**    The  jury  should  receive 

3.  Henning  v.  State,  106  Ind.  386,   S.  W.  947,  103  A.  S.  R.  602. 

6  N.  E.  803,  7  N.  E.  4,  65  Am.  Rep.  10.  Com.  v.  McGowan,  189  Pa.  St. 
756.  641,  42  AtL  365,  69  A.  S.  R.  836; 

4.  People  V.  Gray,  61  Cal.  164,  44  Johnson  v.  State,  125  Tenn.  420,  143 
Am.  Rep.  549 ;  Jones  v.  People,  6  Colo.  S.  W.  1134,  Ann.  Caa.  1913C  261. 
452,  45  Am.  Rep.  526;  State  v.  West,       11.  State  v.  Hildreth,  31  N.  C.  429, 
69  Mo.  401,  33  Am.  Rep.  506 ;  State  v.  51  Am.  Dec.  364. 

Baber,  74  Mo.  292,  41  Am.  Rep.  314.       12.  Bailey  v.  People,  54  Colo.  337, 

5.  State  V.  West,  69  Mo.  401,  33  130  Pac.  832,  Ann.  Cas.  1914C  1142, 
Am.  Rep.  506;  State  v.  Baber,  74  Mo.  45  L.R.A.(N.S.)  145;  Jackson  v. 
292,  41  Am.  Rep.  314.  State,  91  Ga.  271, 18  S.  E.  298,  44  A. 

6.  Gamble  v.  State,  44  Fla.  429,  33  S.  K.  22;  State  v.  Reed,  53  Kan.  767, 
So.  471,  103  A.  S.  R.  150, 1  Ann.  Cas.  37  Pac.  174,  42  A.  S.  R.  322. 

285,  60  L.R.A.  547.  18.  State  v.  Reed,  53  Kan.  767,  37 

7.  See  Jury.  Pac.  174,  42  A.  S.  R.  322. 

8.  Marion  v.  State,  20  Neb.  233,  29  14.  Moore  v.  State,  12  Ala.  764,  46 
N.  W.  911,  57  Am.  Rep,  825.  Am.  Dec.  276. 

9.  State  v.  Nelson,  181  Mo.  340,  80  15.  Bailey  v.  People,  54  Colo.  337, 
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no  intimation  from  the  judge  as  to  what  he  thinks  the  verdict  should 
be.^^  Instructions  in  a  murder  case,  that  certain  evidence  is  cor- 
roborative of  other  evidence,  has  been  held  to  be  a  comment  on  the 
weight  of  the  evidence,  and  therefore  reversible  error.^'  Again  it 
has  been  held  to  be  error  for  the  court  in  its  instructions  to  refer  to 
the  defense  set  up  by  the  accused  as  'Vhat  is  claimed  to  be  this  self- 
defense."  ^^  But  a  charge  is  unobjectionable,  where  it  is  general  and 
does  not  mention,  directly  or  indirectly,  any  part  of  the  testimony.^* 
The  trial  judge  cannot  be  regarded  as  expressing  an  opinion  as  to 
the  weight  of  evidence,  in  ruling  upon  its  admissibility,  by  stating 
that  it  is  admitted  for  what  it  is  worth.*®  And  it  has  been  held  that 
the  judge  may  properly  speak  of  evidentiary  facts  as  established,  where 
the  evidence  is  so  conclusive  as  not  to  leave  any  room  for  direction  in 
respect  thereto.^  Indeed,  under  the  liberal  rule  that  obtains  in  some 
states,  an  expression  of  opinion  that  there  is  nothing  in  the  case  to 
reduce  the  crime  to  manslaughter,  furnishes  no  ground  of  complaint, 
where  the  same  is  not  given  as  a  binding  instruction,  and  where  the 
jurors  are  instructed  that  the  questions  of  fact  depending  upon  the 
evidence  are  determinable  by  them,  and  not  by  the  court' 

195.  Verdict  Found  by  Jury. — According  to  a  well  settled  general 
rule  *  a  verdict  in  a  homicide  case,  in  order  to  be  legal  and  effective, 
must  be  clear  and  unambiguous;  ^  but  ambiguities  which  do  not  de- 
stroy the  legal  effect  of  the  verdict  may  be  removed  by  requiring  the 

130  Pac  832,  Ann.  Cas.  1914C  1142,  S.  E.  771,  74  A.  S.  R.  707;  State  v 
46-  L.R.A.(N.S.)  145;  Home  v.  State,  Driggers,  84  S.  C.  626,  66  S.  E.  1042, 
37  Oa,  80,  92  Am.  Dec.  49;  People  v.  137  A.  S.  R.  855,  19  Ann.  Cas.  1166; 
Blevins,  251  111.  381,  96  N.  E.  214,  State  v.  Duncan,  86  S.  C.  370,  68  S. 
Ann.  Cas.  1912C  451;  State  v.  Grog-  E.  684,  Ann.  Cas.  1912A  1016. 
in,  147  Mo.  39,  47  S.  W.  1058,  71  A.  20.  State  v.  FuUer,  34  Mont.  12,  85 
S.  R.  553,  42  L.R.A.  774;  State  v.  Pac.  369,  9  Ann.  Cas.  648,  8  L.R.A. 
Keerl,  29  Mont.  508,  75  Pac  362,  101  (N.S.)  762. 

A.  S.  R.  579;  State  v.  Davis,  53  S.  C.  1.  Cheatham  v.  State,  67  Miss.  335, 
150,  31  S.  E.  62,  69  A.  S.  R.  845;  State  7  So.  204,  19  A.  S.  R.  310;  State  v. 
v.  Summer,  55  S.  C.  32,  32  S.  E.  771,  Thomas,  98  N.  C.  599,  4  S.  E.  518,  2 
74  A.  S.  R.  707;  Gwatkin  v.  Com.,  9  A.  S.  R.  361;  Com.  v.  McMurray,  198 
Leigh  (Va.)  678,  33  Am.  Dec.  264.        Pa.  St.  51,  47  Atl.  952,  82  A.  S.  R. 

16.  Jenkins  v.  State,  35  Fla.  737, 18  787;  Cupps  v.  State,  120  Wis.  504,  97 
So.  182,  48  A.  S.  R.  267;  Horne  v.  N.  W.  210,  98  N.  W.  546,  102  A.  S. 
State,  37  Ga.  80,  92  Am.  Dec.  49;  R.  996. 

Pickett  V.  State,  99  Ga.  12,  25  S.  E.      2.  Com.  v.  McGowan,  189  Pa.  St. 
608,  69  A.  S.  R.  226;  Ryder  v.  State,  641,  42  Atl.  365,  69  A.  S.  R.  836. 
100  Ga.  528,  28  S.  E.  246,  62  A.  S.  R.      8.  See  Verdiot. 
334,  38  L.R.A.  721;  People  v.  McGin-      4.  State  v.  Buck,  88  Kan.  114,  127 
nis,  234  lU.  68,  84  N.  E.  687,  123  A.  Pac.   631,  Ann.   Cas.  1914B  730,  42 
8.  R.  73.  L.RA.(N.S.)  854;  Avant  v.  State,  88 

17.  State  V.  Keerl,  29  Mont.  508,  75  Miss.  226,  40  So.  483,  117  A.  S.  R. 
Pac.  362,  101  A.  S.  R.  579.  737;  Zunago  v.  State,  63  Tex.  Crim. 

18.  People  V.  McGinnis,  234  III.  68,  58,  138  S.  W.  713,  Ann.  Cas.  1913D 
84  N.  E.  687, 123  A.  S.  R.  73.  665. 

19.  State  V.  Summer,  55  S.  C.  32,  32 
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jury  to  make  their  finding  plain.*  In  many  states  the  statutes  require 
the  jury  to  specify  the  degree  of  murder  in  their  verdict,*  a  require- 
ment that  is  held  to  be  imperative.'  The  fact  that  the  murder  is 
committed  by  poisoning,  which  is  per  se  murder  in  the  first  degree, 
does  not  satisfy  the  demand  of  the  statute.®  Where  the  statute  makes 
it  mandatory  that  a  verdict  for  murder  specify  the  degree  of  murder 
of  which  tlie  accused  is  found  guilty,  and  it  is  also  provided  that  an 
accomplice  to  a  crime  shall  be  punished  in  the  same  manner  as  a 
principal,  a  verdict  against  an  accomplice  to  murder  which  does  not 
express  the  degree  is  essentially  insufficient  to  support  a  judgment 
of  conviction.*  Where  a  verdict  of  guilty  is  returned  under  an  indict- 
ment charging  murder,  it  is  common  practice  to  accompany  the  find- 
ing with  a  recommendation  of  the  prisoner  to  the  mercy  of  the  court.^^ 
Such  a  recommendation  does  not  destroy  the  legal  eflfect  of  the  verdict, 
even  when  the  indictment  charges  first  degree  murder  and  the  jury 
.find  the  defendant  guilty  as  charged.^^  When  charging  the  jury  as 
to  a  verdict  of  guilty,  with  a  recommendation  to  the  mercy  of  the 
court,  the  trial  judge. should  give  the  terms  of  the  statute,  with  the 
information  that  making  or  withholding  the  recommendation  is  a 
matter  which  is  entirely  within  the  discretion  of  a  majority  of  the 
jurymen.**  Where  the  court  instructs  the  jury  as  to  the  necessary 
elements  of  n^urder  in  the  first  degree,  and  that  it  is  punishable  with 
death,  or  with  imprisonment  for  life,  at  hard  labor,  in  the  state 
penitentiary,  and  the  verdict  of-  guilty  is  returned,  but  in  designating 
the  punishment  as  imprisonment  in  the  penitentiary  for  life  the  words 
''at  hard  labor"  are  omitted,  such  verdict  suflBcienUy  indicates  which 
of  two  punishments  was  adjudged." 

196.  Sentence,  Punishment,  Execution. — ^The  rules  governing  the 
^ntence,  punishment  and  execution  of  persons  convicted  of  culpable 
homicide  are  for  the  most  part  those  broad  principles  that  find  their 
application  throughojat  the  body  of  the  criminal  law.**  If  no  penalty 
is  prescribed  by  statute  in  respect  of  any  grade  of  culpable  homicide, 
the  punishment  to  be  inflicted  must  be  that  prescribed  by  the  common 
law.**    In  early  times  every  felony  was  punished  by  a  forfeiture  of 

6.  Avant  v.  State,  88  Miss.  226,  40  9.  Thomas  v.  State,  43  Tex.  CrinL 

So.  483,  117  A.  S.  R.  737.  20,  62  S.  W.  919,  96  A,  S.  R.  834. 

6.  State  V.  Meyer,  65  N.  J.  L.  237,  10.  Jenkins  v.  State,  35  Fla.  737, 18 
47  Atl.  486,  86  A.  S.  R.  634;  Thomas  So.  182,  48  A.  S.  R.  267. 

V.  State,  43  Tex.  Crim.  20,  62  S.  W.  11.  State  v.  Arata,  56  Wash.  185, 

919,  96  A.  S.  R.  834.    See  supra,  par.  105  Pac.  27,  21  Ann.  Cas.  242. 

87.  12.  Gamer  v.  State,  28  Fla.  113,  9 

7.  Jehnson  v.  State,  30  Tex.  App.  So.  835,  29  A.  S.  R.  232. 

41^3,  17  S.  W.  1070,  28  A.  S.  R.  930;  13.  State  v.  Trout,  74  la.  545,  38 

Garza  v.  State,  39  Tex.  Crim.  358,  46  N.  W.  405,  7  A.  S.  R.  499. 

S.  W.  242,  73  A.  S.  R.  927.  14.  See  Criminal  Law,  vol.  8,  p. 

8.  Johnson  v.  State,  30  Tex.  App.  230  et  seq. 

419,  17  S.  W.  1070,  28  A.  S.  R.  930.       15.  Com.  v.  Illinois   Cent  R.   Co., 
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the  lands  and  goods  of  the  offender,  and  nearly  all  offenses  of  that 
grade  were  punishable  by  death,  with  or  without  the  benefit  of  clergy. 
In  addition,  the  blood  of  the  felon  was  deemed  to  be  attainted  or 
corrupt,  so  that  he  could  not  transmit  his  estate  to  his  otherwise  law- 
ful heirs.  But  modern  policy  has  mitigated  the  severity  of  these 
punishments.**  Murder,  or  first  degree  murder,  is  still  punishable 
by  death  in  most  states.^'  But  attainder  or  corruption  of  blood,  as 
well  as  all  cruel  and  unusual  punishments,  are  denounced  by  con- 
stitutional provisions.*^  So  that  in  America,  to-day,  no  confiscation  of 
lands  or  goods  and  no  deprivation  of  the  inheritable  quality  or  blood, 
constitute  any  part  of  the  penalty  for  murder,**  even  of  the  first 
degree.^*  In  the  case  of  manslaughter  the  same  tendency  to  mitigate 
punishment  is  noticeable.  While  this  grade  of  homicide  is  an  offense 
in  every  case  without  legal  excuse,  still  it  is  the  policy  of  the  statutes 
to  vary  the  punishment,  so  as  to  suit -circumstances  of  aggravation 
or  extenuation  as  the  case  may  be.*  The  constitutional  provisions 
against  ex  post  facto  laws  '  forbid  any  increase  in  the  severity  of  the 
punishment  of  one  who  has  committed  homicide.^  In  some  states  a 
reduction  of  the  sentence  on  appeal  is  permitted.^  The  death  penalty 
18  executed  by  hanging  under  the  common  law;^  but  there  can  be 
no  doubt  of  the  power  of  the  legislature  to  change  the  manner  of 
inflicting  such  penalty.*    Whether  the  use  of  electricity  as  an  agency 

152  Ky.  320, 153  S.  W.  459,  Ann.  Cas.  50  A.  S.  B.  183,  31  LJt.A.  67.    See 

1915B  617,  45  L.R.A.(N.S.)  344.  Insurance. 

16.  See  Criminal  Law,  voL  8|  p.  An  action  for  damages  may  be  main- 
257.  tained   against   one   who   caused    tbe 

17.  Miller  ▼.  State,  9  Okla.  Crim.  death  of  another,  the  risfht  of  action 
255,  131  Pac.  717,  L.R.A.1915A  1088.  in  such  case  depending  wholly  or  prin- 

18.  See  CsiiUNAL  Law,  voL  8,  p.  cipally  upon  the  statutes.  Morg;;'iD  v. 
262.  Durfee,  69  Mo.  469,  33  Am.  Rep.  508, 

19.  The  question  of  the  right  of  a  See  also  White  v.  Conly,  1^  Lea 
person  to  take  by  inheritance  the  es-  (Tenn.)  51,  52  Am.  Rep.  154.  See 
tate  of  one  whom  he  murders  for  the  Death,  vol.  8,  p.  700. 

purpose    of    removing    the    life    that       20.  Carpenter's  Estate,  170  Pa.  St. 
stands  between  him  and  such  estate  is  203,  32  Atl.  637,  50  A.  S.  R.  765,  29 
treated  elsewhere.     See  Descent  and  L.R.A.  145. 
Distribution,  vol.  9,  pp.  47-51.  1.  Scott  v.  Com.,  94  Ky.  511,  23  S. 

Again,  causing  the  death  of  an  as-  W.  219,  42  A.  S.  R.  371. 
snred  by  felonious  means,  by  a  sane      2.  See  Constitutional  Law,  vol.  6, 
beneficiary  of  a  policy  of  life  insur-  p.  290  et  seq. 

ance,  has  been  held  sufficient  to  defeat  3.  Garvey  v.  People,  6  Colo.  559,  45 
a  recovery  on  the  policy.    However,  an  Am.  Rep.  531. 

insane  beneficiary  in  a  life  insurance       4.  Hamblin  v.  State,  81  Neb.  148, 
policy  who  kills  the  insured  under  such  115  N.  W.  850, 16  Ann.  Cas.  569. 
circumstances  as  would  cause  the  kill-      5.  Carpenter's  Estate,  170   Pa.   St 
ing  to  be  murder  if  the  beneficial^  203,  32  Atl.  637,  50  A.  S.  R.  705,  2^ 
were  sane,  does  not  thereby  forfeit  his  L.R.A.  145. 

right  to  recover  the  insurance  money.  6.  People  v.  Durston,  119  N.  Y.  569, 
Holdom  V.  Ancient  Order  of  United  24  N.  £.  6,  16  A.  S.  R.  859,  7  L.RJL 
Workmen,  159  111.  619,  43  N.  E.  772,  716, 
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for  producing  death  constitutes  a  more  humane  method  than  hanging 
is  a  question  for  the  determination  of  the  legislature.  And  the  deter- 
mination of  that  question  in  the  affirmative,  after  careful  deliheration, 
is  conclusive  upon  the  courts.  Such  method,  when  adopted,  cannot 
be  declared  a  violation  of  the  constitutional  provision  against  cruel  and 
unusual  punishment.'  The  same  is  true  of  a  provision  substituting 
shooting  for  hanging.®  In  any  case,  the  sentence  must  conform 
strictly  to  the  governing  statute.*  Formerly,  it  was  by  all  authorities 
deemed  indispensable  that  the  prisoner  be  asked  whether  he  had  any- 
thing to  say  why  sentence  should  not  be  pronounced. *•  But  whether 
the  rule  obtains  at  the  present  time,  is  not  altogether  free  of  doubt 
The  tendency  seems  to  be  to  regard  allocution  as  a  useless  formah'ty.^^ 
Execution,  unless  stayed,^'  follows  on  verdict  and  sentence,  and  takes 
place  pursuant  to  a  warrant  of  execution.  The  warrant  becomes 
functus  officio  after  the  lapse  of  the  time  at  which  it  was  directed  to 
be  executed,  and  an  order  therein  is  not  afterward  material.^* 

197.  Review  by  Appellate  Court. — ^Appeals  in  homicide  cases  pro- 
ceed, of  course,  in  accordance  with  the  rules  governing  appellate 
practice  generally.**  The  prisoner  cannot  complain  unless  it  is  made 
to  appear  from  the  record  that  he  may  have  suflFered  prejudice.  Hia 
substantial  rights  must  have  been  sacrificed;  and  if  the  errors  which 
he  sets  up  are  such  as  to  have  done  no  harm,  the  judgment  will  not 
be  reversed.**  Particularly,  technical  errors  *•  do  not  require  a  re- 
versal, where  it  is  obvious  that  the  verdict  is  correct  on  the  facts.*' 

7.  People  V.  Durston,  119  N.  Y.  569,  People  v.  Warren,  259  111.  213,  102 
24  N.  E.  6,  16  A.  S.  R.  859,  7  L.R.A.  N.  E.  201,  Ann.  Cas.  1914C  2VJ; 
715.  See  Criminal  Law,  vol.  8,  p.  Campbell  v.  Com.,  88  Ky.  402,  11  S. 
264.  W.  290,  21  A.  S.  R.  348;  Stout  v. 

8.  See  Crimikal  Law,  vol.  8,  p.  264.  Com.,  123  Ky.  184,  94  S.  W.  15,  13 

9.  State  V.  Anderson,  85  S.  C.  229,  Ann.  Cas.  547;  Smith  v.  State,  96 
67  S.  E.  237,  137  A.  S.  R.  887.  Miss.  786,  49  So.  945,  Ann.  Cas.  1912A 

10.  See  Criminal  Law,  vol.  8,  p.  23,  27  L.R.A.(N.S.)  461;  Stehr  v. 
235.  State,  92  Neb.  755,  139  N.  W.  676. 

11.  State  V.  Hoyt,  47  Conn.  518,  36  Ann.  Cas.  1914A  573,  45  L.R.A.(N.S.) 
Am.  Rep.  89  and  note.  But  see  Mo-  559 ;  Loudenback  v.  Territory,  19  Okla. 
Cue  v.  Com.,  78  Pa.  St.  185,  21  Am.  199,  91  Pac.  1030,  14  Ann.  Cas.  988; 
Rep.  7.      '  McConnell  v.  State,  22  Tex.  App.  354, 

12.  See  Criminal  Law,  vol.  8,  p.  3  S.  W.  699,  58  Am.  Rep.  647  and 
252  et  seq.  note;    Augustine    v.    State,    41    Tex. 

13.  People  V.  Chew  Lan  Ong,  141  Crim.  59,  52  S.  W.  77,  96  A.  S.  R. 
Cal.  550,  75  Pac.  186,  99  A.  S.  R.  88.  765;  Hollywood  v.  State,  19  Wyo.  493, 

14.  See  Appeal  and  Error,  vol.  2,  120  Pac.  471,  122  Pac.  588,  Ann,  Cas. 
p.  18.  1913E  218. 

15.  State  V.  Campbell,  82  Conn.  671,       16.  See  supra,  par.  181. 

74  Atl.  927, 135  A.  S.  R.  293,  18  Ann.  17.  State  v.  Puller,  34  Mont.  12,  85 
Cas.  236 ;  Kearney  v.  State,  101  Qa.  Pac.  369,  9  Ann.  Cas.  648,  8  L.R.A. 
803,  29  S.  E.  127,  65  A.  S.  R.  344;    (N.S.)  762. 
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Nor  will  prejudice  be  presumed.*^  But  if  it  appears  that  prejudice 
has  resulted — especially  where  the  prisoner  is  confronted  by  capital 
punishment — the  reviewing  court  will  order  a  reversal.**  Whether 
the  weight  and  sufficiency  of  the  evidence  to  support"  the  verdict  may 
be  considered  on  appeal,  is  a  point  upon  which  the  policy  of  the 
courts  has  differed.*®  But  the  tendency  is  not  to  interfere  with,  a 
determination  upon  the  facts.*  Indeed,  in  many  states  it  is  held  not 
to  be  within  the  province  of  the  appellate  court,  in  reviewing  a  judg- 
ment of  death,  to  determine  controverted  questions  of  fact  arising 
upon  conflicting  evidence.  Sound  policy  seems  to  affirm  that  the 
jury  is  the  ultimate  tribunal  in  such  cases,  and  that  with  its  decision 
the  appellate  court  should  not  interfere,  unless  it  reaches  the  con- 
clusion that  justice  has  not  been  done.*  Whether,  when  a  new  trial 
has  been  granted  for  irregularity  or  prejudicial  error,  the  reversal 
and  remanding  of  the  cause  leave  the  prisoner  subject  to  trial  on  the 
original  indictment,  as  though  he  had  not  been  tried  before — ^is  a 
question  upon  which  the  decisions  are  in  direct  conflict.* 

A  llegcdions  of  Indictment  and  Vanance 

198.  In  GeneraL — ^In  the  following  pages  are  set  forth  certain  gen- 
eral principles  of  law  relating  to  and  governing  indictments  in  homi- 
cide cases,  but  the  applications  of  these,  as  well  as  minor  related  rules, 
will  be  found  in  connection  with  the  doctrines  of  substantive  law 
which  they  are  designed  to  carry  into  effect  At  one  time  in  the  his- 
tory of  the  common  law  technical  objections  were  urged  with  much 
success,  and  even  down  to  quite  recent  times  homicide  cases  occasional- 
ly have  been  reversed  for  unsubstential  defects  in  indictments.^  The 
common  law  bristles  with  technicalities.  It  was  said  by  Lord  Hale, 
an  eminent  as  well  as  a  humane  judge,  that  such  niceties  ''were  grown 
to  be  a  blemish  and  an  inconvenience  in  the  law,  and  the  administra- 
tion thereof ;  that  more  offenders  escape  by  the  easy  ear  given  to  excep- 
tions to  indictments  than  by  the  manifestations  of  their  innocence, 
and  ihe  grossest  criminals  had  gone  unpunished  by  reason  of  these 

18.  Londenback  t.  Territory,  19  Mart.  0.  S.  (La.)  211, 5  Am.  Dec.  706; 
Okla.  199,  91  Pac.  1030,  14  Ann.  Cas.  State  v.  Homsby,  8  Rob.  (La.)  554,  41 
988.  Am.  Dec.  305 ;  State  v.  Herrell,  97  Mo. 

19.  People  V.  Hall,  48  Mich.  482,  12  105,  10  S.  W.  387,  10  A.  S.  R.  289; 
N.  W.  666,  42  Am.  Rep.  477.  State  v.  Owen,  5  N.  C.  452,  4  Am.  Dec. 

20.  See  Appsal  and  Erbob,  vol.  2,  571;  Gk>odlove  v.  State,  82  Ohio  St. 
p.  193  et  seq.  365,  92  N.  E.  491,  19  Ann.  Cas.  893, 

1.  People  V.  Kennedy,  159  N.  Y.  30  L.R.A.(N.S.)  134;  State  v.  Fley,  2 
346,  64  N.  E.  51,  70  A.  S.  R.  557.  Brev.  (S.  C.)  338,  4  Am.  Dec.  583; 

2.  People  V.  Kennedy,  159  N.  Y.  Cox  v.  State,  8  Tex.  App.  254,  34  Am. 
346,  54  N.  E.  51,  70  A.  S.  R.  557.  Rep.  746;  Haun  v.  State,  13  Tex.  App. 

3.  See  supra,  par.  189.  383,  44  Am.  Rep.  706;  Wooldridge  v. 

4.  People  V.  Aro,  6  Cal.  207,  65  Am.  State,  13  Tex.  App.  443,  44  Am.  Rep. 
Dee.  503;  Territory  v.  McFarlane,  1  708. 
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unseemly  niceties/'  •  But  the  modern  tendency,  both  legislative  and 
judicial,  is  away  from  technical  objections  and  in  favor  of  supporting 
indictments  for  homicide  wherever  the  offense  is  alleged  with  reason- 
able definiteness  and  certainty.*  The  criminal  law  is  fast  outgrowing 
those  technicalities  which  grew  up  when  the  punishment  for  crime 
was  so  severe  as  in  many  cases  to  shock  the  moral  sense  of  lawyers, 
jud.Q:es,  and  the  public  generally.  When  stealing  a  handkerchief 
worth  one  shilling  was  punished  by  death,  and  there  were  nearly 
two  hundred  different  capital  offenses,  it  was  to  the  credit  of  humanity 
that  technicalities  should  be  invoked  in  order  to  prevent  the  cruelty 
of  a  strict  and  literal  enforcement  of  the  law.  Those  times  have  passed, 
for  the  criminal  law  is  no  longer  harsh  or  inhuman,  and  it  is  fortunate 
for  the  safety  of  life  and  property  that  technicalities,  to  a  great  extent, 
have  lost  their  hold.'  In  no  case  should  an  indictment  be  quashed  or 
a  new  trial  be  granted  on  account  of  any  defect  in  the  form  of  the 
indictment,  or  of  misjoinder  of  offenses,  or  for  any  cause  whatsoever, 
unless  it  appears  that  the  indictment  is  so  vague,  indistinct,  and 
indefinite  as  to  mislead  the  accused,  or  embarrass  him  in  the  prepara- 
tion of  his  defense,  or  expose  him  after  acquittal  or  conviction  to 
substantial  danger  of  a  new  prosecution  for  the  same  offense.  This 
is  the  rule  established  by  statute  in  some  states.® 

199.  Form;  Caption;  Conclusion;  Oath. — At  common  law  an  indictr 
ment  found  by  a  grand  jury  •  is  the  only  form  under  which  a  pros^ 
cution  for  homicide  or  other  felony  can  proceed.  A  prisoner  cannot 
properly  be  tried  upon  a  coroner's  inquisition  finding  him  guilty  of 
culpable  homicide.*®  In  many  jurisdictions  the  common  law  form 
of  indictment  has  been  abolished  ^^  and  the  information  ^^  or  statu- 
tory form  of  indictment  has  been  substituteid  therefor.^*    Nevertheless 

5.  Hunter  ▼.  Com.,  79  Pa.  St.  503,  Ann.  Gas.  242;  State  v.  Ash,  68  Wash. 
21  Am.  Rep.  83.  104,  122  Pae.  995,  39  L.a.A.(N.S.) 

6.  Holt  V.  United  States,  218  U.  S.  611.  I 
245,  31  S.  Ct.  2,  64  U.  S.  (L.  cd.)  7.  People  ▼.  Gilbert,  199  N.  Y.  10, 
1021,20  Ann.  Gas.  1138;  State  v.  Ham-  02  N.  E.  85,  20  Ann.  Gas.  769.  ' 
lin,  47  Gonn.  95,  36  Am.  Rep.  54;  8.  Walker  v.  State,  34  Fla.  167,  16 
Robinson  v.  State,  G9  Fla.  521,  GS  So.  So.  80,  43  A.  S.  R.  186.  | 
649,  L.R.A.1915B  1215;  Waggoner  9.  See  Indictments  and  Infouia- 
V.    State,    155    Ind.    341,   68    N.    E.  tions. 

190,    80    A.    S.    R.    237;    Stout    v.  10.  Note:  95  A.  S.  R.  766. 

State,  174  Ind.  395,  92  N.  E.  161,  Ann.  H-  People  v.  King,  27  Gal.  607,  87 

Gas.  1912D  37;  State  v.  Johnson,  104  ^^'^^'  ?^  •"<*  °^^         •          ' 

La.  417,  29  So.  24,  81  A.  S.  R.  139;  .  12.  See  Indictments  and  Infpbma- 

Territory  v.  Burgess,  8  Mont.  57,  19  ^^q^'d  ry      i     i:a  n  i     nn  -i-i*' 

r»      ceo  1  T  r»  A    QAQ    c*  *     .  o!    1        ^^'  ByBsi  V.  People,  50  Golo.  99, 114 

Pac.558,lLJlA.808;Statev^  Pac.    306,    Ann.    Gai.    1912B    1232;' 

ey,65Mo.218,27  Am  Rep.  271;  State  talker  v.  State,  34  Fla.  167,  16  So.' 

V.  Nelson,  181  Mo.  340,  80  S.  W.  947,  gO,  43  A.  S.  R.  186;  State  v.  Cwam,  43 

103  A.  S.  R.  602;  Hunter  v.  Gom.,  79  Mont.   47,  114   Pac.   603,   Ann.   Gaa' 

Pa.  St.  503,  21  Am.  Rep.  83;  State  v.  1912C  424;  Bullock  v.  State,  65  N.  J. 

Arata,  56  Wash.  185, 105  Pac.  227,  21  L.  557,  47  AU.  62,  86  A.  S.  R.  668. 
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the  common  law  form  may  be  employed, — or,  at  least,  such  is  the 
view  of  some  courts ;  **  and  a  count  may  be  a  good  statutory  count, 
although  it  does  not  follow  the  prescribed  statutory  form.**  First 
degree  murder  as  well  as  any  other  grade  of  homicide  may  be  found 
under  this  form.**  An  indictment  for  murder  or  manslaughter  fol- 
lows the  usual  form  in  respect  of  its  caption  and  conclusion.*'  It 
will  be  held  to  be  bad  and  of  no  effect  if  it  fails  to  state  that  the 
grand  jurors  "upon  their  oath"  charge  the  defendant  with  the  crime 
mentioned  in  the  indictment,  or  ''upon  their  oaths  do  say"  that  he 
committed  such  crime.*^  But  it  has  been  held  that  the  conclusion  of 
an  indictment  in  the  words,  ''and  so  the  said  T.  P.  did,  in  the  manner 
and  form  aforesaid,  feloniously,  unlawfully,  wilfully,  and  of  his 
malice  aforethought  the  said  G.  B.  kill  and  murder,"  etc.,  is  sufficient, 
without  charging,  "and  so  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  T.  P.  did,"  etc.,  when  the  omitted 
words  appear  at  the  beginning  of  the  indictment.  Their  repetition  at 
the  conclusion  is  not  necessary.**  And  under  the  statutes  of  some 
^tes,  at  least,  one  who  has  been  convicted  of  manslaughter  under 
an  information  for  murder  in  the  first  degree  cannot  complain  that 
the  information  fails  to  charge  that  it  is  upon  the  oath  of  the  prosecut- 
ing officer,  as,  even  With  the  omission,  the  information  is  sufficient 
to  charge  manslaughter.'®  Interlineations  will  not  vitiate  an  indict* 
ment  for  homicide  if  it  nevertheless  is  conveniently  legible.  In  the 
absence  of  anything  appearing  upon  its  face,  or  being  shown  extrin- 
dcally,  tending  to  prove  that  the  interlineations  were  made  subse- 
quently to  its  execution,  it  will  be  presumed  that  they  were  made 
before  or  at  its  execution.^ 

200.  Counts;  Daplidty;  Election. — ^Pursuant  to  a  general  rule*  it 
is  held  that  a  conviction  of  culpable  homicide  may  not  be  bad  under 
an  indictment  charging  two  or  more  crimes  in  one  count.  Such  an 
indictment  is  open  to  the  objection  of  duplicity.*  But  a  count  in  an 
indictment  for  manslaughter  is  not  bad  for  duplicity,  either  for  allege 
ing  that  death  was  caused  by  a  wounding,  an  exposure  to  cold  and 
inclement  weather,  and  a  starving,  or  for  a  failure  to  state  that  such 
acts^  or  either  of  them,  were  mortal,  or  of  a  mortal  nature.    Such 

14.  People  V.  Enoch,  13  Wend.  (N.  69  S.  W.  993,  81  A.  S.  R.  330. 

T.)  169,  27  Am.  Dec  197  and  note;  19.  Palmer  v.  People,  138  111.  356, 

Wall  V.  State,  18  Tex.  682,  70  Am.  28  N.  E.  130,  32  A.  S.  R.  146. 

Dec.  302.  20.  State  v.  Morgan,  196  Mo.  177, 

16.  Com.  V.  Snell,  189  Mass.  12,  75  95  S.  W.  402,  7  Ann.  Cas.  107. 

N.  E.  76,  3  L.R.A.(N.S.)  1019.  1.  French  v.  State,  12  Ind.  670,  74 

16.  Andrews  v.  People,  33  Colo.  193,  Am.  Dec.  229. 

79  Pac.  1031,  108  A.  S.  R.  76.  See  2.  See  Lndictments  and  Informal 
snpra,  par.  85.  tions. 

17.  Note :  3  A.  8.  R.  279,  283.    See       3.  Ben  v.  State,  22  Ala.  9,  58  Am. 
Indiotments  and  Informations.  Dec.  234. 

18. '  SUte  V.  Saunders,  168  Mo.  610, 
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indictment  will  be  sustained  by  proof  that  death  was  caused  by  all 
or  any  of  such  inflicted  injuries.*  And  an  indictment  charging,  in 
the  same  count,  the  administering  of  poison  and  causing  it  to  be 
administered  to  several  persons  is  not  bad  for  duplicity.*  If  an  indict- 
n»cnt  fairly  may  be  said  to  charge  two  or  more  killings,  the  propecu- 
siou  may  be  required  to  elect  which  it  will  prove  and  to  dismiss  the 
counts  charging  the  other  or  others.*  But  no  election  can  be  com- 
pelled where  it  appears  from  the  indictment  that  there  is  but  one 
criminal  act  charged,  although  there  are  several  •  coimts  in  which 
the  transaction  is  set  forth  in  a  different  manner,  and  with  difFerent 
words  and  different  averments,  calculated  to  meet  the  different  state- 
ments of  the  witnesses  who  are  expected  to  prove  the  offense.  In  any 
case  the  practice  of  compelling  the  state  to  elect  the  count  on  which 
the  trial  shall  be  had  is  one  always  addressed  to  the  sound  discretion 
of  the  court.' 

201.  Facts  Essential  to  Crime— Certainty. — ^Murder  or  man- 
slaughter is  a  conclusion  of  law  from  certain  facts,  and  the  facts  must 
be  alleged  in  the  indictment  or  information.*  But  facts  not  essential 
to  the  crime  need  not  be  alleged ;  •  and  where  the  common  law  form 
of  indictment  has  been  abolished  **  it  is  necessary  to  allege  only  such 
facts  as  the  statute  specifiep.**  A  motion  to  quash  properly  is  denied 
where  the  indictment  charges  every  fact  essential  to  a  good  indictment 
for  murder  and  is  in  the  most  approved  form.**  Definiteness  and 
certainty  are  of  the  first  importance,  no  doubt;  **  but  liberality  is  the 
tendency  of  both  courts  and  legislatures.  Under  statutes  enacted  to 
abrogate  or  relax  the  technical  rules  of  criminal  pleading  in  force 
and  adhered  to  under  the  common  law,  according  to  the  great  weight 
of  modem  authority,  it  is  not  necessary  to  aver  more  in  the  indictment 
than  is  sufRcient  to  show  the  jurisdiction  of  the  trial  court,  and  tu 
advise  the  defendant  of  the  nature  and  cause  of  the  accusation  against 
him  with  such  certainty  as  to  enable  him  to  plead  a  conviction  or 
acquittal  thereunder  in  bar  of  another  prosecution  for  the  same 
offense.*^  An  indictment  which  defines  the  offense,  allec^es  all  its 
elements,  sets  forth  specifically  the  acts  and  omissions  of  defendants, 
and  alleges  that  such  acts  and  omissions  caused  the  death  of  deceased, 

4.  Com.  V.  Macloon,  101  Mass.  1,  76  Pac.  362,  101  A.  S.  R.  579. 

100  Am.  Dec.  89.  9.  State  v.  Jenkins,  14  Rich.  L.  (S. 

5   Ben  v.  State,  22  Ala.  9,  58  Am.  C.)  215,  94  Am.  Dec.  132. 

Dec.  234.  10.  See  supra,  par.  199. 

6.  State  v.  Jackson,  17  Mo.  544,  59  11.  People  v.  King,  27  Cal.  507,  87 
Am.  Dec.  281 ;  State  v.  Jeffries,  210  Am.  Dec.  95  and  note. 

Mo.  302,  109  S.  W.  614,  14  Ann.  Cas.  12.  State  v.  Burns,  148  Mo.  167,  49 
524.  S.  W.  1005,  71  A.  S.  R.  588. 

7.  State  V.  Jackson,  17  Mo.  544,  59       18.  Note:  3  A.  S.  R.  279. 

Am.  Dec.  281.  14.  Coleman  v.  State,  83  Miss.  290; 

8.  People  V.  Aro,  6  Cal.  207,  65  Am.  35  So.  937, 1  Ann.  Cas.  406,  64  L.R.A. 
Dec.  503;  State  v.  Keerl,  29  Mont.  508.  807. 
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18  sufficient  under  some  statutes.**    A  conviction  will  not  be  reversed 
because  of  surplusage  or  the  incorporation  of  meaningless  words.** 

202.  Person  Killed — Name — Sex. — While,  in  a  prosecution  for 
homicide,  it  is  usual  to  insert  in  the  indictment  an  allegation  of  the 
sex  of  the  deceased,  if  it  appears  that  the  person  killed  was  an  unnamed 
infant  such  an  allegation  may  be  dispensed  with.*'  The  name  of  the 
deceased,  if  known,  is  also  required  to  be  alleged ;  *®  and  a  material 
variance  between  the  name  as  averred  and  as  proved  has  been  held 
to  be  fatal  to  a  conviction.*'  Some  courts  treat  the  question  of 
variance  in  this  respect  as  a  question  of  identification  of  the  person 
proved  to  have  been  slain  with  the  person  named  in  the  indictment, 
and  in  accordance  therewith  hold  that  it  becomes  a  question  of  fact 
for  the  jury  as  to  whether  or  not  the  prosecution  has  sufficiently 
identified  the  deceased.*®  Under  the  rule  that  the  indictment  must 
be  drawn  with  sufficient  certainty  fully  to  apprise  the  accused  of  the 
crime  with  which  he  is  charged,  it  is  generally  held  that  this  is 
sufficiently  done  in  an  indictment  for.  murder  when  the  evidence  shows 
that  the  deceased  was  known  to  the  accused  by  the  name  alleged.^ 
If  he  was  known  by  one  name  as  well  as  another,  either  name  may  be 
alleged  without  creating  a  variance.*  He  may  be  described  by  the 
name  by  which  he  commonly  was  called,  although  differing  from  his 
baptismal  name.'  Again,  where  the  deceased  was  known  both  by 
the  name  alleged  in  the  indictment  and  by  that  proved,  there  is  no 
such  variance  as  will  authorize  a  reversal.  And  where  the  name  aa 
proved  is  a  nickname,  abbreviation,  or  contraction  of  the  name  as 
alleged  in  the  indictment,  there  is  no  fatal  variance.*  But  whether 
it  is  essential  to  prove  that  the  deceased  bore  both  a  name  and  an 
eiioSj  in  accordance  with  the  allegations  of  the  indict  men  t^  is  not 
entirely  clear.* 

16.  Anderson  v.  State,  27  Tex.  A  pp.  need  not  allege  the  deceased's  official 

177,  11  S.  W.  33,  11  A.  S.  R.  18U,  3  capacity.    Bullock  v.  State,  65  N.  J. 

L.R.A.  644.  L.  557,  47  All.  62,  80  A.  S.  R.  6G8. 

16.  State  y.  Lu  Sing,  34  Mont.  31,  19.  Clark  v.  State,  100  Miss.  751, 
85  Pae.  521,  9  Ann.  Cas.  344.  57  So.  209,  Ann.  Cas.  1914A  463,  B9 

17.  Clarke  v.  State,  117  Ala.  1,  23  L.R.A.(N.S.)  187  and  note;  Goodlove 
So.  671,  67  A.  S.  R.  157.  v.  State,  82  Ohio  St.  365,  92  N.  E. 

18.  Bias  V.  Statey7  Blackf.  (Ind.)  491, 19  Ann.  Cas.  893,  30  L.R.A.(N.S.) 
20,  39  Am.  Dec.  448;  Clark  v.  State,  134;  McCloy  v.  State,  47  Tex.  Crim. 
100  Miss.  751,  57  So.  209,  Ann.  Cas.  124,  80  S.  W.  524,  122  A.  S.  R.  678. 
1914A.  463,    38    L.R.A.(N.S.)     187;  20.  Note:  38  L.R.A.(N.S.)  191. 
Goodlove  v.  State,  82  Ohio  St.  365,  92  1.  Note:  30  L.R.A.(N.S.)   134. 

N.  E.  491, 19  Ann.  Cas.  893,  30  L.R.A.  2.  Addison  v.  State,  44  Tex.  Crim. 

(N.S.)  134;  McCloy  v.  State,  47  Tex.  80,  68  S.  W.  679,  100  A.  S.  R.  841. 

Crim.  124,  80  S.  W.  524, 122  A.  S.  R.  3.  Notes:  30  L.R.A.(N.S.)  134;  38 

678.  L.R.A.(N.S.)  189. 

Note:  3  A.  S.  R.  280.  4.  Note:  38  L.R.A.(N.S.)  189. 

An  indictment  for  killing  an  officer  5.  Qoodlove  v.  State,  82  Ohio  St. 
R.  C.  L.  Vol.  X11I.-157.      897 
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203.  Intent  of  Accused — "Feloniously .*• — Both  at  common  law  and 
under  statutes  declaratory  of  the  common  law,  it  is  a  settled  rule  that 
in  prosecutions  for  homicide  the  indictment  must  charge  that  the 
intent  of  the  accused  was  felonious  and  that  the  homicidal  act  was 
committed  feloniously.*  According  to  some  courts  it  must  be  charged 
that  the  homicidal  act  itself  was  done  feloniously  and  that  an  omission 
of  such  allegation  is  not  supplied  by  an  averment  that  the  assault  was 
made  feloniously.'  But  the  better  opinion  is  that,  where  the  charging 
part  of  an  indictment  for  murder  is  in  one  sentence,  and  the  word 
"feloniously"  used  in  relation  to  the  assault  is  so  connected  with  the 
subsequent  portions  of  the  sentence  as  to  modify  them  by  a  fair  and 
reasonable  interpretation,  it  is  not  necessary  to  repeat  the  word  "feloni- 
ously" in  connection  with  each  act  necessary  to  constitute  the  crime.' 
In  some  jurisdictions,  under  statutes,  the  courts  have  held  that  the 
failure  to  use  the  word  "feloniously"  in  charging  the  crime  will  not 
render  an  indictment  in  a  prosecution  for  homicide  defective.*  It  is 
not  indispensable,  it  seems,  that  an  information  for  homicide  expressly 
allege  that  the  killing  was  intentional,*®  unless  such  an  allegation  is 
required  by  statute.**  The  insertion  of  the  words  "wilfully"  and 
"deliberately"  in  an  information  charging  murder  is  within  the  opera- 
tion of  the  statute  allowing  any  information  to  be  amended  in  matter 
of  form  or  substance  at  any  time  before  trial  by  leave  of  court,  and 
it  is  therefore  not  necessary  to  reverify  it  after  the  alteration.** 

204.  Mode  of  Producing  Death  Generally. — Formerly,  there  was  no 
part  of  criminal  pleading  so  difficult  as  safely  and  correctly  to  describe 
in  an  indictment  the  means  and  manner  by  which  a  murder  was 
committed.*'  But  it  has  been  more  recently  held  that  the  principles 
of  the  common  law  require  in  capital  cases  only  such  rules  of  pleading 
as  pertain  to  all  crimes.**  No  particular  word  or  phrase  need  now 
be  employed  to  describe  the  means  and  manner  of  death,**  And  if 
the  proof  agree  with  the  allegation  in  substance  and  generic  character, 
this  will  be  suHlcient;  precise  conformity  ia  not  required.**    Accord- 

365,  92  N.  E.  491, 19  Ann.  Caa.  893,  30  9.  Note:  11  Ann.  Cas.  998. 

L.I^.A.(N.S.)  134  and  note.  10.  State  v.  Keerl,  29  Mont.  508,  75 

0.  State  V.  Clayton,  100  Mo.  516, 13  Pac.  362, 101  A.  S.  11.  579.    See  supra, 

8.  W.  819,  18  A.  S.  R.  505;  Wright  v.  par-  ^  «t  seq. 

United  States,  18  Okla.  510,  90  Pac.  ^^^\'  ^c|>affer  ▼.  State,  22  Neb.  657, 

732,  11  Ann.  Cas.  995  and  note.  io    qVV       '  n    r        o\a^     Ar,ti 

7   State  V   Herrell   97  Mo   105   10       ^^'  ^^^^  ^'  Darling,  216  Mo.  450, 
c  w  QQ7  in  A   Q  R  9«a  ^^^  S.  W.  1002,  129  A.  S.  R,  526,  23 

vT:  ^^V,    a         n       nnV  L.RA.(N.S.)  272. 

Note:  11  Ann.  Cas.  997.  jj   ^^^^.  3  ^    g   ^   28O. 

8.  St.  Clair  v.  United  States,  154  U.       14.  Note:  3  A.  S.  R.  280.    See  In- 
S.  134, 14  S.  Ct.  1002,  38  U.  S.  (L.  ed.)   diotments  and  Informations. 
j536;  Wright  v.  United  States,  18  Okla.       16.  Palmer  v.  People,  138  111.  356y 
510,  90  Pae.  732, 11  Ann.  Cas.  996  and  28  N.  E.  130,  32  A.  8.  R.  146. 
^ote.  16.  Dukes  v.  State,  11  Ind.  557,  71 

898 


13  K.  C.  L.  HOMICIDE  §  205 

ingly,  an  indictment  charging  death  by  striking  the  deceased  upon 
her  head  and  throwing  her  on  the  floor,  is  sustained  by  proof  that 
defendant  struck  her  on  the  head,  and  that  she  fell  upon  the  floor  and 
was  killed  by  striking,  on  a  chair  in  her  fall.^'  It  undoubtedly  is  still 
tlie  general  rule  that  an  indictment  charging  a  killing  in  one  manner, 
will  not  support  a  conviction  for  killing  in  a  different  manner.^*  To 
quote  from  one  of  the  older  writers:  "If  a  person  be  indicted  or 
appealed  for  one  species  of  killing,  as  by  poisoning,  he  cannot  be 
convicted  by  evidence  of  a  totally  different  species  of  death,  as  by 
shooting,  starving  or  strangling."  *•  And  it  seems  to  have  been  held 
with  practical  uniformity  that  where  the  allegation  is  that  the  accused 
directly  inflicted  the  fatal  wound,  and  the  proof  shows  that  the  same 
was  produced  by  some  other  different  and  independent  agency,  though 
under  such  circumstances  as  to  make  the  accused  criminally  respon- 
sible therefor,  there  is  a  fatal  variance.^®  For  example,  it  has  been 
held  that  an  indictment  for  murder  by  throwing  the  decedent  into  a 
well  will  not  support  a  conviction  for  murder  by  putting  her  in  such 
fear  and  agitation  that  she  lost  her  reason,  became  insane,  jumped 
into  the  well,  and  therefrom  died.^  And,  again,  it  has  been  held  that 
under  an  information  charging  the  death  of  the  deceased  to  have  been 
directly  produced  by  a  blow  from  the  fist  or  foot  of  the  accused,  a 
conviction  for  no  degree  of  unlawful  homicide  can  be  had  upon  proof 
that  death  was  caused  by  the  deceased's  being  trampled  upon  by  a 
horse,  although  the  wrongful  act  of  the  accused  may  have  placed 
the  deceased  in  the  situation  where  the  trampling  could  and  did 
occur.*  Modern  tendencies,  as  manifested  by  both  legislative  and 
judicial  action,  is  toward  a  relaxation  of  these  rules.  Indeed,  there 
is  authority  for  the  position  that  the  usual  constitutional  limitations 
do  not  preclude  a  legislature  from  dispensing  with  the  necessity  of 
stating  the  means,  manner,  and  circumstances  of  the  killing^  in  an 
indictment  for  homicide.' 

205.  Mode  Doubtful  and  Uncertain. — ^If  there  is  doubt  or  uncer- 
tainty as  to  the  means  by  which  death  was  affected,  all  the  different 
probable  means  should  be  alleged^  either  in  separate  counts  in  the 

Am.  Dec.  370;  Gipe  v.  State,  165  Tnd.  N.  E.  881, 112  A.  S.  R.  238;  Elliott  v. 

433,  75  N.  E.  881,  112  A.  S.  R.  238;  State,  4  Okla,  Crim.  224,  111  Pac.  820, 

Com.  V.  McAfee,  108  Mass.  458,  11  140  A.  S.  U.  683. 

Am.  Rep.  383;  Com.  v.  Holmes,  157       19.  Gipe  v.  State,  165  Ind.  433,  75 

Mass.  233,  32  N.  E.  6,  34  A.  S.  R.  N.  E.  881,  112  A.  S.  R.  238. 

270;  State  v.  Hyde,  234  Mo.  200,  136       20.  Elliott  v.  State,  4  Okla.  Crim. 

S.  W.  316,  Ann.  Cas.  1912D  191;  State  224,  111  Pac.  820,  140  A.  S.  R.  683. 

T.  Dame,  11  N.  H.  271,  35  Am.  Dec.       1.  Gipe  v.  State,  165  Ind.  433,  75 

496;  State  v.  Jenkins,  14  Rich.  L.  (S.  N.  E.  881,  112  A.  S.  R.  2:^8. 

C.)  215,  94  Am.  Dec.  132.  2.  Elliott   v.   State,   4   Okla.   Crim. 

17.  Com.  V.  McAfee,  108  Mass.  458,  224,  111  Pac.  820,  140  A.  S.  R.  683. 
11  Am.  Rep.  383.  3.  State  v.  Averiil,  85  Vt.  115,  81 

18.  Gipe  V.  Stote,  165  Ind.  433,  75  Ati.  461,  Ann.  Cas.  1914B  1005. 
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indictment  or  information,  or  in  the  alternative  in  the  same  count, 
30  as  to  provide  against  contingencies  in  the  proof  and  prevent 
a  variance.*  Where  the  evidence  before  a  grand  jury  points  clearly 
to  the  commission  of  homicide  by  the  accused,  but  from  such  evidence 
they  are  in  doubt  as  to  the  cause  of  death,  a  count  of  the  indictment 
may  be  framed  alleging  that  the  death  was  caused  in  some  manner 
to  them  unknown.*  Accordingly,  a  count  charging  an  assault  and 
killing  "in  some  way  and  manner,  and  by  some  means,  instruments, 
and  weapons  to  the  jurors  unknown,"  is  good  and  sufficient,  where 
the  mode  of  killing  cannot  be  more  particularly  described.®  Some- 
what similarly  it  has  been  held  that  an  allegation  in  an  information 
for  murder  by  poisoning  is  sufficiently  certain  which  charges  that 
the  defendant  administered  to  a  person  named  "certain  deadly  drugs 
and  poisons,  to  wit,  cyanide  of  potassium  and  hydrocyanic  acid, 
and  also  other  drugs  and  poisonous  substances  to  this  county  attorney 
unknown,"  although  such  other  drugs  and  poisonous  substances  are 
not  otherwise  designated  or  described.' 

206.  Wound  or  Bruise — Location  on  Body. — ^Where  death  is  caused 
by  violence,  the  indictment  must  allege  the  nature  of  the  blow,  stroke 
or  shot.®  li  was  formerly  considered  necessary,  when  the  indictment 
alleged  the  death  to  have  arisen  from  a  wound  which  penetrated  the 
skin,  to  describe  its  length,  depth,  and  breadth,  except  when  it  passed 
through  the  body,  or  a  limb  was  cut  off,  in  order  to  show  an  adequate 
cause  of  death.  It  was  otherwise,  when  the  death  was  averred  to  have 
proceeded  from  a  bruise,  and  it  was  never  required  to  prove  either 
the  wound  or  bruise  as  laid.*  However  this  may  have  been,  it  is 
now  settled  that  the  indictment  need  not  specify  the  length,  breadth 
or  depth  of  incised  wounds.**^  The  term  "mortal"  or  its  equivalent 
is  usual  if  not  indispensable  in  describing  the  bruise  or  wound,  and 

4.  State  V.  O'Neil,  51  Kan.  651,  33   State  v.  Williams,  52  N.  C.  446,  78 
Pac.  287,  24  L.R.A.  555;  Jacksou  v.   Am.  Dec.  248. 

Com.,  100  Ky.  239,  38  S.  W.  422, 1091,       Note :  18  Ann.  Cas.  316. 

66  A.  S.  R.  336;  Elliott  v.  State,  4      6.  Note:  3  A.  S.  R.  280. 

Okla.  Crim.  224,  111  Pac.  820,  140  A.       7.  Slate  v.  Buck,  88  Kan.  114.  127 

S.  R.  683.  Pac.   631,   Ann.   Cas.   1914B  730,  42 

5.  Waggoner  v.  State,  155  Ind.  3il,  L.U.A.(N.S.)  854. 

58  N.  E.  190,  80  A.  S.  R.  237;  Gipe  8.  Bias  v.  State,  7  Blackf.  (Ind.) 
V.  State,  165  Ind.  433,  75  N.  E.  881,  20,  39  Am.  Dec.  448;  State  v.  Owen, 
112  A.  S.  R.  238 ;  State  v.  Buck,  88  5  N.  C.  452,  4  Am.  Dec.  571. 
Kan.  114,  127  Pac.  631,  Ann.  Cas.  9.  State  v.  McCoy,  8  Rob.  (La.) 
1914B  730,  42  L.R.A.(N.S.)  854;  Com.  545,  43  Am.  Dec.  301. 
V,  Webster,  5  Cush.  (Mass.)  295,  52  10.  Walker  v.  State,  34  Fla.  167,  16 
Am.  Dec.  711;  Com.  v.  Holmes,  357  So.  80,  43  A.  S.  R.  186;  Dias  v.  State, 
Mass.  233,  32  N.  E.  6,  34  A.  S.  R.  270;   7  Blackf.  (Ind.)  20,  39  Am.  Deo.  448; 
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when  80  described,  an  adequate  cause  of  death  has  been  assigned, 
which  will  be  supported  by  evidence  of  any  deadly  wound  or  bruise.** 
Many  of  the  early  English  decisions,  and  some  more  modern  Ameri- 
can authorities,  following  the  course  of  the  common  law,  hold  that 
the  part  of  the  body  upon  which  the  wound  is  inflicted  should  be 
described  with  great  particularity.**  In  some  of  the  old  authorities 
it  was  said  that  the  charge  or  statement  should  be  sof  precise  in  this 
respect,  that  from  such  statement  you  could  lay  your  finger  on  the 
particular  spot.*'  But  it  never  was  required  that  the  proof  should 
show  with  any  strictness  that  the  wound  was  upon  the  same  part  of  the 
body  that  the  indictment  alleged  it  to  be.**  And  the  trend  of  modem 
authority  is  in  favor  of  dispensing  with  any  allegation  .whatsoever 
respecting  the  location  of  the  wound  or  bruise.** 

207.  Weapon  or  Other  Means  Employed  by  Accused. — ^The  rule  of 
the  common  law,  as  recognized  and  applied  in  England,  requires  in 
an  indictment  for  murder  or  manslaughter  that  the  instrument, 
weapon  or  other  means  by  which  death  was  caused,  be  particularly 
specified  and  described.**  In  America  many  courts  have  held  that  the 
means  of  producing  death  must  be  alleged,*'  or,  if  the  means  be  not 
known,  that  this  be  stated.*'  According  to  this  view,  the  particular 
mode  whereby  death  was  caused,  whether  by  shooting,  stabbing,  beat- 
ing, or  striking,  strangulation,  poisoning,  etc.,  must  be  set  forth.** 
But  where  death  has  been  caused  by  shooting,  the  indictment  need 
not  specify  the  kind  of  gun  used.**  And  where  an  indictment  charges 
that  the  contents  of  a  pistol  were  discharged  by  the  €U!cused  into  the 
person  of  another,  with  the  intent  purposely,  unlawfully,  and  with 

State  y.  McCoy,  8  Rob.  (La.)  645,  41  State  t.  Crank,  2  Bailey  L.  (S.  C.) 
Am.  Dec.  301.  66,  23  Am.  Dee.  117. 

11.  State  V.  McCoy,  8  Rob.   (La.)       16.  Note:  18  Ann.  Cas.  314. 

645,  41  Am.  Dec.  301;  State  v.  Crank,  17.  White  v.  Com.,  6  Bin.  (Pa.)  179, 
2  Bailey  L.  (S.  C.)  66,  23  Am.  Dec.  6  Am.  Dec.  443;  State  v.  Jenkins,  14 
117.  Rich.  L.   (S.  C.)   215,  94  Am.  Dee. 

12.  Walker  v.  State,  34  Fla.  167,  16  132 ;  Douglass  v.  State,  26  Tex.  App. 
So.  80,  43  A.  S.  R.  186;  State  v.  Jen-  109,  9  S.  W.  489,  8  A.  S.  R.  469. 
kins,  14  Rich.  L.  (S.  C.)  215,  94  Am.       Note:  18  Ann.  Cas.  314. 

Dec.  132.  18.  Waggoner  v.  State,  155  Ind.  341, 

13.  Walker  v.  State,  34  Fla.  167, 16  58  N.  E.  190,  80  A.  S.  R.  237,  dis- 
6o.  80,  43  A.  S.  R.  ISO.  tinguishing  earlier  decisions ;  Com.  v. 

14.  Walker  v.  State,  34  Fla.  167,  16  Webster,  5  Cush.  (Mass.)  295,  52  Am. 
So.  80,  43  A.  S.  R.  186;  Dias  v.  State,  Dec.  711. 

7  Blackf.  (Ind.)  20,  39  Am.  Dec.  448;  Note:  18  Ann.  Cas.  316. 

State  V.  Jenkins,  14  Rich.  L.  (S.  C.)  See  supra,  par.  204. 

215,  94  Am.  Dec.  132.  19.  State  v.   Jenkins,   14  Rich.   L. 

15.  People  V.  King,  27  Cal.  507,  87  (S.  C.)  215,  94  Am.  Dec.  132. 

Am.  Dec.  95;  Walker  v.  State,  34  20.  Dukes  v.  State,  11  Ind.  657,  71 
Fla.  167,  16  So.  80,  43  A.  S.  R.  186;   Am.  Dec,  370. 
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premediated  malice  to  kill  and  murder  such  person  it  is  sufficient.^ 
Again,  it  is  not  necessary  to  specify  the  size,  weight  and  dimension  of 
a  club  or  like  instrument.®  The  law  always  has  been  fairly  liberal 
to  the  prosecution  so  far  as  the  question  of  variance  between  the  instru- 
ment of  death  alleged  and  that  proved  is  concerned;  and  where  the 
instrument  laid  and  that  proved  are  substantially  of  the  same  char- 
acter, capable  of  inflicting  practically  the  same  nature  of  injury  in 
substantially  the  same  manner,  there  is  no  variance.'  The  question 
in  each  <;ase  is  whether  the  nature  and  character  of  the  injury  and 
the  manner  and  means  of  inflicting  it  as  proved  are  practically  and 
substantially,  though  not  identically,  the  same  as  that  alleged.*  If 
death  resulted  from  "wounds,  fractures,"  etc.,  caused  by  strokes  or 
blows,  it  is  not  necessary  that  they  should  be  proved  to  have  been 
inflicted  by  nature  of  the  particular  instrument  charged  in  the  indict- 
ment; and  if  the  "wounds,  fractures,"  etc.,  which  caused  death,  were 
inflicted  by  kicking  and  stamping,  or  either,  the  allegation  of  the 
indictment  is  as  well  sustained  as  if  they  had  been  proved  to  have 
been  inflicted  by  "bricks  and  stones  cast  and  thrown"  as  charged.* 
Indeed,  if  it  be  proved  without  objection  that  the  wound  was  wil- 
fully and  maliciously  inflicted  with  a  dangerous  weapon  of  another 
kind,  such  proof  is  sufficient  to  sustain  the  indictment.*  Consider- 
ations of  expedition  and  justice  have  steadily  tended  away  from  tech- 
nicalities in  this  respect,  and  in  many  jurisdictions  either  by  statute 
or  judicial  declarations,  the  rule  has  been  established  that  the  indict- 
ment need  not  allege  the  means  used  to  cause  the  death,  and  in  such 
cases  the  instrument  or  agency  employed  need  not  be  set  out.'  Stat- 
utes declaratory  of  this  rule  have  been  held  not  to  be  in  violation  of 
the  constitutional  right  of  the  accused  to  know  the  nature  and  the 
cause  of  the  accusations  against  him.® 

208.  Time  of  Homicidal  Act  and  Death. — ^It  is  true  of  indictments 
generally  that,  in  order  to  be  definite  and  certain,  they  must  allege 
that  the  offense  in  question  was  committed  at  a  specified  time.* 
Ajid  the  rule  is,  of  course,  applicable  to  indictments  for  homicide. 

1.  Pkke  V.  State,  121  Ind.  433,  23       5.  State  v.  Jenkins,  14  Rich.  L.  (S. 
N.  E.  273,  16  A.  S.  R.  408.  C.)  216,  94  Am.  Dec.  132. 

2.  Johnson  v.  State,  1  Okla.  Crim.       6.  State  v.  Washington,  104  La.  443, 
321,  97  Pac.  1059,  18  Ann.  Cas.  300.  29  So.  55,  81  A.  S.  R.  141. 

3.  State  V.  Washington,  104  La.  443,      7.  People  v.  King,  27  Cal.  507,  87 
29  So.  65,  81  A.  S.  R.  141;  State  v.  Am.  Dee.  95;  State  v.  Smith,  32  Me. 
Smith,  32  Me.  369,  64  Am.  Dec.  578;  369,  54  Am.  Dec.  578.  i 
State  V.  Dame,  11  N.  H.  271,  35  Am.      Note:  18  Ann.  Cas.  316.                     ' 
Dec.   495;   Elliott   v.   State,  4   Okla.      8.  Rowan  v.  State,  30  Wis.  129,  11 
Crjm.  224,  111  Pac.  820,  140  A.  S.  R.  Am.  Rep.  559.                                         i 
683;  Douglass  v.  State,  26  Tex.  App.      Note:  18  Ann.  Cas.  316.                      * 
109,  9  S.  W.  489,  8  A.  S.  R.  459.                9.  See  Indictments  and  Intobica- 

4.  Elliott   V.   State,   4  Okla.   Crim.  tions. 
224,  111  Pac.  820,  140  A.  S.  R.  683. 
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Unless  the  date  of  the  crime  is  averred,  such  an  indictment  is  fatally 
defective.^®  Again  if  a  homicide  is  laid  on  an  uncertain  or  impos- 
sible day,  or  on  a  future  day,  or  on  different  days,  or  on  such  a  day 
as  to  render  the  indictment  repugnant  to  itself,  the  objection  is  fatal 
even  if  objection  is  not  taken  until  after  verdict.**  And  the  fact 
that  the  date  of  the  infliction  of  the  injury  which  caused  death  was 
left  blank  is  deemed  to  be  a  fatal  objection  on  motion  to  arrest  judg- 
ment.** The  indictment  should  state  the  time  of  the  dealh  of  the 
person  killed,  not  only  for  the  purpose  of  apprising  the  accused  of  the 
charges  against  him  so  that  he  may  be  prepared  for  his  defense,  but 
also  so  that  the  death  may  be  seen  to  have  been  the  consequence  of  the 
acts  charged.*'  If  it  does  not  appear  that  the  death  of  the  person 
charged  to  have  been  killed  happened  within  a  year  and  a  day  after 
the  wound  was  given  the  indictment  will  be  deemed  fatally  defective, 
since  when  death  does  not  ensue  within  such  time  the  law  presumes 
that  it  proceeded  from  some  other  cause.**  An  averment  in  a  prosecu- 
tion for  homicide  that  the  accused  killed  the  deceased  on  a  certain 
day,  however,  implies  that  the  latter  died  on  that  day.*'  And  where 
the  day  of  the  assault  is  averred  and  it  is  alleged  that  the  assault 
resulted  in  a  mortal  wound,  of  which  said  mortal  wound  the  person 
wounded  then  and  there  died,  the  words  "then  and  there"  relate 
to  the  time  previously  stated  in  the  indictment  as  the  time  of  the 
assault,  and  sufficiently  state  the  time  of  the  death.**  It  is  a  gen- 
eral rule  of  criminal  practice  that,  except  where  time  enters  into  the 
nature  of  the  offense,  it  is  not  necessary  to  prove  the  exact  time  alleged. 
Any  other  time  maj  be  shown  oh  the  trial,  if  it  is  prior  to  the  finding 
of  the  indictment  and  within  the  period  prescribed  by  the  statute  of 
limitation  *'  Accordingly,  while  it  is  considered  essedtial  that  an 
indictment  foi  homicide  allege  the  time  of  both  the  mortal  stroke  and 
the  ensuing  death,  a  variance  between  the  allegations  and  the  proof 
in  this  respect  is  not  held  to  be  fatal  to  a  conviction.*'    A  mistake  in 

10.  State    T.    Beckwith,    1     Stew.  111.  356,  28  N.  E.  130,  32  A.  S.  R. 
(Ala.)  318,  18  Am.  Dec.  46;  State  v.  146. 

OrreU,  12  N.  C.  139, 17  Am.  Dec.  663;  Note:  3  L.R.A.(N.S.)  1022. 

Com.  V.  Major,  198  Pa.  St.  290,  47  14.  People  v.  Aro,  6  Cal.  207,  65 

Atl.  741,  82  A  S.  R.  803;  Barnes  v.  Am.  Dec.  603;  State  v.  Orrell,  12  N. 

State,  42  Tex.  Crim.  297,  59  S.  W.  C.  139,  17  Am.  Dec.  563. 

882,  96  A.  S.  R.  801.  Note:  3  L.R.A.(N.S.)  1022. 

Note:  3  L.R.A.(N.S.)  1020.  See  supra,  par.  52. 

11.  Note:  3  L.R.A.(N.S.)  1020.  15.  Note:  3  L.RA.(N.S.)   1022. 

12.  State  V.  Roach,  3  N.  C.  352,  2  16.  Cora.  v.  Snell,  189  Mass.  12,  75 
Am.  Dec.  626.  N.  E.  75,  3  L.R.A.(N.S.)   1019  and 

Note:  3  L.RA.(N.S.)  1020.  note. 

13.  Ball  V.  United  States,  140  U.  S.       17.  See  generally,  Truu 

118,  11  S.  Ct.  761,  35  U.  S.  (L.  ed.)  18.  State  v.  Vanella,  40  Mont.  326, 
377;  People  v.  Aro,  6  Cal.  207,  65  106  Pac.  364,  20  Ann.  Cas.  398;  State 
Am.  Dec   503;  Palmer  ▼   People,  138  v.  Orrell,  12  N.  C.  139,  17  Am.  Dec 
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date  as  to  the  time  of  the  infliction  of  the  injury  which  caused  death, 
apparent  on  t^ie  face  thereof,  does  not  exclude  proof  of  death  on  any 
other  than  the  named  date,  or  furnish  grounds  for  arresting  judg- 
ment.^* 

209.  Place  of  Homicidal  Act  and  Death. — ^At  common  law  it  is 
essential  that  an  indictment  for  homicide  state  the  place  where  the 
homicidal  act  was  committed,*®  and,  also,  the  place  of  the  occurrence 
of  death.*  Otherwise  it  cannot  be  determined  whether  the  venue  is 
properly  laid.*  The  precise  place  within  the  jurisdiction  need  not 
be  specified,  however.'  And  the  place  of  death  need  not  be  alleged 
under  a  statute  prescribing  that,  if  the  indictment  contains  no  state- 
ment of  the  place  in  which  the  offense  was  committed,  it  shall  be  con- 
sidered as  charged  therein  that  it  was  committed  in  the  local  limits 
of  the  jurisdiction  of  the  court  in  which  the  grand  jury  were  im- 
paneled.* Where  the  place  at  which  the  homicidal  act  was  inflicted  is 
distinctly  stated  in  the  indictment,  it  need  not  thereafter  be  repeated 
in  connection  with  the  particular  charge;  the  words  "then  and  there" 
may  be  employed.*  And  where  the  indictment  charges  the  place  of 
the  homicidal  act,  it  is  not  necessary  to  repeat  the  place  with  reference 
to  the  fact  of  death.  It  will  be  sufficient  to  charge  that  the  deceased 
then  and  there  died.*  An  indictment  in  a  federal  court  sufficiently 
describes  the  locality  of  the  offense  where  it  charges  that  it  was  com- 
mitted on  board  an  American  vessel  on  the  high  seas,  within  the 
jurisdiction  of  the  court  and  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  not  within  the  jurisdiction  of  any  particular 
state.' 

Evidence 

'   210.  In  General. — ^Tn  the  following  pages  are  set  forth  certain 
general  principles  of  law  relating  to  and  governing  evidence  in  homi- 

563;  Com.  v.  Major,  198  Pa.  St.  290,  2.  See  Indictmbnts  and  Inporma- 

47  Atl.  741,  82  A.  S.  R.  803.  tions;  Venue. 

Note:  3  L.R.A.(N.S.)  1024.  3.  Anderson  v.  United   States,  170 

If  an  indictment  charges  murder  oH  U.  S.  481,  18  S.  Ct.  089,  42  U.  S.  (L. 

a  day  named,  it  may  be  shown  that  ed.)  1116. 

the  deceased  was  shot  on  that  day  and  Note:   3  L.R.A.(N.S.)   1025. 

that  he  died  of  the  wound  then   re-  4.  Com.  v.  Snell,  189  Mass.  12,  75 

ceived  some  days  thereafter.    Com.  v.  ;^    ^l   15,  3  L.R.A.(N.S.)    1019   and 

Major,  198  Pa.  St.  290,  47  Atl.  741,  ]^^^^        o,  ^  u.    ^  y     ,0., 

^l^'Note%^LJl.A.(N.S.)  1025.  ^  ?w!^lA^^^^^  JSfir   <5 

20.  Note:  3  L.R.A.(N.S.)  1025.   As  J'  }i" o^^pf^^o ^^^^^^^ 

to  jurisdiction  as  affected  by  place  of  ^^2,  16  S.  Ct.  1192,  41  U.  S.  (L.  ed  ) 

death,  see  supra,  par.  181  et  seq.  300;  Palmer  v.  People,  138  111.  356, 

1.  People   V,   Aro,   6   Cal.   207,   65  28  N.  E.  130,  32  A.  S.  R.  146;  State 

Am.  Dee.  503;  State  v.  Orrell,  12  N.  v-  Steeley,  65  Mo.  218,  27  Am.  Rep. 

€.  139,  17  Am.  Dec.  563.  271. 

N^te:  1  L.R.A.(N.S.)  1027.  7.  St.  Clair  ▼.  United  States,  154  U. 
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cide  cases,  but  the  applications  of  many  of  the^e,  as  well  as  minor 
related  rules,  will  be  found  in  connection  with  the  doctrines  of  sub- 
stantive law  which  they  are  designed  to  carry  into  effect.  The  general 
principles  of  the  law  of  evidence  ®  apply  of  course  to  prosecutions  for 
homicide  *  as  well  as  to  criminal  proceedings  generally.*®  And  it  is 
pursuant  to  these  principles  that  courts  and  juries  must  act  in  passing 
upon  the  admissibility  and  weight  of  experiments  and  tests;  **  letters 
and  other  writings ;  **  articles  illegally  obtained ;  *•  matters  included 
within  the  res  gestae  ** — utterances  of  the  accused,**  the  deceased,** 
and  also  third  persons;*'  evidence  furnished  by  the  prisoner  under 
compulsion,*®  for  example,  where  he  is  compelled  to  exhibit  his  body  *• 
or  to  make  footprints  for  purposes  of  comparison ;  ••  as  well  as  the 
innumerable  other  sorts  of  proof  that  may  be  relevant  to  the  issues  in 

S.  134,  14  S.  Ct.  1002,  38  U.  S.  (L.  46,  26  Am.  Hep.  48;  Stephenscm  v. 

6d.)  936.  State,  110  Ind.  358,  11  N.  E.  360,  59 

8;  See  Evn)BNCB,  vol.  10,  p.  847.  Am.  Rep.  216;  State  v.  Buck,  88  Kan. 

9.  Marler  v.  State,  67  Ala.  55,  42  114,  127  Pac.  631,  Ann.  Cas.  1914B 
Am.  Rep.  95;  People  v.  Enright,  256  730,  42  L.R.A.(N.S.)  854;  State  v. 
111.  221,  99  N.  E.  936,  Ann.  Cas.  1913E  Bellard,  50  La.  Ann.  594,  23  So.  504, 
318.  69  A.  S.  R.  461;  State  v.  Feeley,  194 

10.  See  Crikinal  Law,  vol.  8,  p.  Mo.  300,  92  S.  W.  663,  112  A.  S.  R. 
169  et  seq.  511,  3  L.R.A.(N.S.)    351;   OreenfieW 

11.  People  V.  Auerbach,  176  Mioh.  v.  People,  85  N.  Y.  75,  39  Am.  Rep. 
23,  141  N.  W.  869,  Ann.  Cas.  1915B  636;  Warren  v.  State,  §  Tex.  App. 
557;  State  v.  Justus,  11  Ore.  178,  8  619,  35  Am.  Rep.  745;  Hunter  v.  State, 
Pac.  337,  50  Am.  Rep.  470;  Carson  v.  54  Tex.  Crim.  224,  114  S.  W.  124,  130 
State,  57  Tex.  Crim.  394,  123  S.  W.  A.  S.  R.  887;  Cora  well  v.  State,  61 
590, 136  A.  S.  R.  981;  State  v.  Wood-  Tex.  Crim.  122,  134  S.  W.  221,  Ann. 
row,  58  W.  Va.  527,  52  S.  E.  645,  112  Cas.  1913B  71 ;  State  v.  Davidson,  30 
A.  S.  R. .  1001,  6  Ann.  Cas.  180,  2  Vt.  377,  73  Am.  Dec.  312* 
L.R.A.(N.S.)  862.  Note:  10  Am.  Rep.  29. 

12.  State  V.  Kent,  83  Vt.  28,  74      15.  See  infra,  par.  229. 
Atl.  389,  20  Ann.  Cas.  1334  and  note,       16.  See  infra,  par.  224. 

26  L.R.A.(N.S.)  990.    See  Evidencb,  17.  Patten  v.  People,  18  Mich.  314, 

vol.  10,  p.  1086  et  seq.  100  Am.  Dec.  173;  Felder  v.  State, 

A  letter  proved  to  be  in  the  hand-  23  Tex.  App.  477,  5  S.  W.  145,  59 

writing   of   the   accused,   though   un-  Am.  Rep.  777;  Kirby  ▼.  Com.,  77  Va. 

signed,  expressing  an  intent  to  kill,  and  681,  46  Am.  Rep.  747. 

a  motive  therefor,  and  found  at  the  18.  State  v.  Turner,  82  Kan.  787, 

place  of  the  homicide  a  short  time  109  Pac.  654,  136  A.  S.  R.  129,  32 

thereafter,  is  admissible.    Singleton  v.  L.R.A.(N.S.)   772  and  note;  State  v. 

State,  71  Miss.  782,  16  So,  295,  42  pyHer,  34  Mont.  12,  85  Pac.  369,  9 

\l  Co^v.   Sturtivant,  117  Mass.  f;f,%,^--  ^^'   «  L.RA.(N.S.)    762 

Son?  4^8.  a'bfitis'rE^iot  ,  V^'m^^s.'  ^*\'J  S- '''  tl 

42  A.  S.  R.  877.    See  Evidence,  vol.  ^°»-  ?;??•  JV'  ^^^^  ^- ^  ^*^^«y'  ^^ 

10,  p.  931  et  seq.  '"«^-  ^^'  ^3  Am.  Rep.  530. 

14.  Ferguson  v.  State,  134  Ala.  63,       20.  State  v.  Fuller,  34  Mont.  12,  85 

32  So.  760,  92  A.  S.  R.  17;  People  v.  Pac.  369,  9  Ann.  Cas.  648,  8  L.R.A. 

Woods.  147  Cal.  265,  81  Pac.  652,  109  (N.S.)  762  and  note;  Stokes  v.  State, 

A.  S.  R.  151;  Binns  v.  State,  57  Ind.  5  Baxt.    (Tenn.)    619,  30   Am.   Rep. 
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homicide  cases.  Proof  of  other  crimes  is  declared  to  he  incompetent  * 
by  a  general  rule  of  evidence,'  except  when  under  certain  circum- 
stances it  is  offered  to  prove  motive,*  intent,*  malice,*  or  to  connect 
the  prisoner  with  the  homicidal  act.*  But  evidence  relevant  to  the 
killing  is  not  to  be  excluded  merely  because  it  incidentally  discloses 
another  crime.'  Doubtless  legislative  authority  may  alter  the  rules 
of  evidence  *  in  homicide  as  well  as  in  other  cases,  but  judicial  opin- 
ion is  not  lacking  to  show  that  there  is  a  limit  to  the  power  of  legis- 
latures in  this  respect* 

211.  Relevancyy  Materiality,  Competency. — ^W'^hen  a  person  is 
accused  of  a  felonious  homicide,  it  is  both  the  right  and  the  duty 
of  the  prosecution  to  give  evidence  of  all  those  surrounding  facts  and 
circumstances  which  have  any  bearing  upon  the  manner  of  the  death, 
and  any  tendency  to  show  whether  it  was  natural,  accidentiU,  or 
felonious,  .and  if  the  latter,  whether  the  deceased  was  felo  de  se,  or 
died  by  the  hand  of  another.**  The  jury  should  be  given  as  complete 
a  picture  as  possible  of  all  the  surroundings;  and  this,  irrespective 
entirely  of  any  question  of  subsequently  connecting  the  defendant 
with  the  transaction  by  other  proofs.    Such  evidence  is  a  necessary 

72;  Walker  v.  State,  7  Tex.  App.  245,  47  Ore.  282,  83  Pac.  849,  8  Ann.  Caa. 

32  Am.  Hep.  595.  7G9. 

Note:  32  L.R.A.(N.S.)  772.  Note:  62  L.R.A.  201. 

See  Criminal  Law,  vol.  8,  p.  195.  4.  State  v.  Hyde,  234  Mo.  200,  136 

1.  Hopps  V.  People,  31  111.  385,  83  S.  W.  316,  Ann.  Cas.  1912D  191;  Diet* 
Am.  Dec.  231;  Farris  v.  People,  129  v.  State,  149  Wis.  462, 130  N.  W.  166, 
111.  521,  21  N.  E.  821,  16  A.  S.  R.  283,  Ann.  Cas.  1913C  732 

4  L.R.A.  582;  State  v.  Reed,  53  Kan.       Note:  62  L.R.A.  227. 

767,  37  Pao.  174,  42  A.  S.  R.  322;       6.  Dunn    v.   State,  2   Ark.  229    35 

n^JL    «    po^.^kJi    7    AiUti    /XToBc  \    Am.  Dec.  54;  Dietz  v.  State,  149  ^^  is. 

S\  «Q  A  n  ^  7nJ.  t!lT.  V  K  462,  136  N.  W.  166,  Ann.  Cas.  1913C 
541,  83  Am.  Dec.  705;  State  v.  Hyde,  ^^o 

?^fo^rl^;n^i^V^^  ^-  V-  ^^°'  \^\^T/  «:  Dunn  V.  state,  2  Ark.  229,  35 
1912D  191;  State  v.  Lapapre.  5/  N.  II.  ^^.  d^c.  64;  State  v.  Hyde,  234  Mo. 

245,  24  Am.  Rep.  69;  People  v.  Green-  200,  130  S.  W.  316,  Ann.  Cas.  1912D 

wall,  108  N.  Y.  296,  16  N.  E.  404,  2  ]fli;  State  v.  Martin,  47  Ore.  282,  83 

A.  S.  R.  416;  State  v.  Martin,  47  Ore.  Pac.  849,  8  Ann.  Cas.  769;  Sbaffner 

282,  83   Pac.  849,  8  Ann.  Cas.  709;  v.  Com.,  72  Pa.  St.  60,  13  Am.  Kep. 

Shaffner  v.  Cora.,  72  Pa.  St.  60, 13  Am.  649. 

Rep.   649;   Dietz  v.   State,   149   AVis.  7.  State  v.  Reed,  53  Kan.  767,  37 

462,  130  N.  W.  166,  Ann.  Cas.  1913C  Pac-  ^I^,  42  A.  S.  R.  322;  Miller  v. 

732^  State,  9  Okla.  Crim.  255, 131  Pac  717, 

Note:  62  L.R.A.  201,  320,  308.  ^  v'^'-^^ro^^S^f  qao 

2.  See  Criminal  Law,  vol.  8,  p.  194.       o  °qA  i;„,^i!:±;  „",   ia  «  crQ 

o     o  TT    •*    J    o*    4         OAO    TT  »•    ^^C   EVIDENCE,  vol.  10,  p.  803. 

Q   i-.n"r<^Q  r,  ^-kln  I    q"',?^  ;       »'  «'«'«  *•  Q"^*'  79  Mo    U3,  49 

S.  150,  26  S.  Ct.  5/5,  60  U.  S.  (L.  ed.)    ^^j    j^^p    2I8. 

972,  6  Ann.  Cas.  209;  Dunn  v.  State,  10.  Com,  v.  Holmes,  157  Mass.  233, 
2  Ark.  229,  35  Am.  Dec.  54;  People  v.  32  N,  E.  6,  34  A.  S.  R,  270;  Brown  v. 
Greenwall,  108  N.  Y.  296,  15  N  E.  People,  17  Mich,  429,  97  Am.  Dec 
404,  2  A.  S.  R.  415;  SUta  y.  Martin,  195. 
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preliminary  to  any  which  shall  be  offered  to  connect  any  particular 
person  with  the  homicide ;  and  the  more  full  and  complete  the  prose- 
cution make  it,  the  better  do  they  discharge  their  duty  to  the  public, 
and  if  he  is  innocent,  to  the  defendant  also.^^  It  is  a  universal  rule 
of  evidence,^'  applicable  to  homicide  cases  as  well  as  to  other  judicial 
proceedings,  that  all  facts  and  circumstances  upon  which  reasonable 
presumption  or  inference  can  be  founded,  as  to  the  truth  of  the  issue 
or  disputed  fact,  are  admissible  in  evidence.**  If  the  fact  consist  of 
parts,  or  is  provable  by  many  circumstances,  each  of  which  conduces 
something  to  the  establishment  of  it,  then  each  part,  and  each  circum- 
stance, is  admissible,  although  the  point  will  not  be  established  until 
the  whole  fact  is  proved.**  Formerly,  judicial  policy  dictated  rather 
narrow  and  technical  rules  of  procedure  in  capital  cases,**  and  in 
favoritem  vitae  the  tendency  was  to  exclude  evidence  tendered  by  the 
prosecution,^*  but  at  the  present  time  the  enlargement  of  the  sphere 
of  evidence,  so  long  as  tlie  rule  of  relevancy  is  not  infringed,  is  deemed 
highly  desirable.*'  Especially  in  cases  dependent  upon  circumstantial 
evidence,  it  undoubtedly  is  proper  for  the  trial  judge  to  exercise  a 
wide,  if  not  generous,  liberality  on  behalf  of  the  accused  in  admitting 
testimony  as  to  every  circumstance  which,  upon  any  fair  or  reasonable 
basis,  may  ser\'e  to  explain,  or  modify,  or  remove  the  damaging  in- 
ferences to  be  drawn  from  the  case  made  by  the  state;  but  this  leniency 
should  not  go  to  the  extent  of  opening  the  door  to  matters  which  are 
clearly  collateral  or  irrelevant,  and  serve  only  to  divert  the  attention 
of  the  jurors  from  the  one  central  question  which  they  are  impaneled 
to  try.***    As  a  rule,  rebuttal  evidence  may  pursue  the  same  scope  as 

11.  Brown  v.  People,  17  Mich.  429,  Crim.  234,  75  S.  W.  497,  108  A.  S. 
97  Am.  Dec.  195.  R.  952,  2  Ann.  Cas.  878. 

12.  See  Evidence,  vol.  10,  p.  925.  18.  Dabney  v.  State,  113  Ala.  38, 

13.  Slate  v.  Walkins,  9  Conn.  47,  21  So.  211,  59  A.  S.  R.  92;  People  v. 
21  Am.  Dec.  712;  State  v.  Reed,  53  Powell,  87  Cal.  348,  25  Pac.  481,  11 
Kan.  767,  37  Pac.  174,  42  A.  S.  R.  L.R.A.  75;  State  v.  Beaudet,  53  Conn. 
322;  Com.  v.  Webster,  5  Cush.  (Mass.)  5J6,  4  Atl.  237,  55  Am.  Rep.  155; 
295,  52  Am.  Dec.  711;  People  v.  Bar-  Yates  v.  State,  127  Ga.  813,  56  S.  E. 
ker,  60  Mich.  277,  27  N.  W.  539,  1  1017,  9  Ann.  Cas.  620;  Binns  v.  State, 
A.  S.  R.  501;  Early  v.  State,  51  Tex.  57  Ind.  46,  2(J  Am.  Rep.  48;  State  v, 
Crim.  382, 103  S.  W.  868, 123  A.  S.  R.  Reed,  53  Kan.  767,  37  Pac.  174,  42 
889;  Blocker  v.  State,  65  Tex.  Crim.  A.  S.  R.  322;  Huffaker  v.  Com.,  124 
30, 114  S.  W.  814, 131  A.  S.  R.  772.  Ky.  115,  98  S.  W.  331,  14  Ann.  Cas. 

14.  State  V.  Watkins,  9  Conn.  47,  21  487;  Com.  v.  Webster,  5  Cush.  (Mass.) 
Am.  Dec.  712;  State  v.  Buck,  88  Kan.  295,  52  Am.  Dec.  711;  Com.  v.  Rich- 
114,  127  Pac.  631,  Ann.  Cas.  1914B  mond,  207  Mass.  240,  93  N.  E.  816,  20 
730,  42  L.R.A.(N.S.)  854.  Ann.  Cas.  1269;  Schultz  v.  State,  89 

15.  See  supra,  par.  186.  Neb.  34;  130  N.  W.  972,  Ann.  Cas. 

16.  State  V,  Justus,  11  Ore.  178,  8  1912C  495,  33  L.R.A.(N.S.)  403;  Erd- 
Pac.  337,  50  Am.  Rep.  470.  man  v.  State,  90  Neb.  642,  134  N.  W. 

17.  State  V.  Watkins,  9  Conn.  47,  21  258,  Ann.  Cas.  1913B  577;  State  v. 
Am.  Dec.  712;  Moore  v.  State,  45  Tex.  Rush,  34  N.  C.  382,  55  Am.  Dec.  420; 
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evidence  in  chief/'  and  this  applies  to  the  prosecution  *•  as  well  as 
to  the  defense.*  Error  cannot  be  predicated  upon  the  admission  of 
testimony  which  at  the  time  seems  relevant.  If  by  reason  of  further 
facts  it  appears  to  be  irrelevant  and  prejudicial,  defendant  should 
move  to  strike  it  from  the  consideration  of  the  jury;  otherwise  he  can- 
not complain.* 

212,  Burden  and  Degree  of  Proof. — The  general  rules  of  evidence 
respecting  the  burden  and  quantum  of  proof  apply  to  prosecutions 
for  homicide  as  well  as  all  criminal  proceedings.*  The  prosecution 
sustains  the  burden  of  proof  throughout  the  trial,*  and  at  the  con- 
clusion thereof,  in  order  to  be  entitled  to  a  conviction,  must  have 
shown  the  elements  of  the  cricfie  beyond  a  reasonable  doubt.*  A 
prima  facie  case  is  established  ordinarily  by  proof  that  the  prisoner 
committed  the  homicidal  act,^  or  at  any  rate  that  he  killed  the  deceased 
with  a  deadly  weapon.'  It  thereupon  devolves  upon  the  defense  to 
show  matters  of  mitigation  or  excuse.®  Complete  excuse  is  found  in 
proof  of  insanity ,•  self  defense,***  or  accident.**  To  establish  these 
defenses  as  well  as  the  defense  of  alibi,  the  prisoner  in  order  to  entitle 
himself  to  an  acquittal  need  only  show  the  matter  of  excuse  by  a 
preponderance  of  the  evidence,**  or,  as  it  sometimes  is  expressed,  he 

Stiite  V.  Stockman,  82  S.  G.  388,  64  Block,  87  Conn.  573,  89  Atl.  167,  49 
S.  E.  595,  129  A.  S.  R.  888;  Felder  v.  L.R.A,(N.S.)  913;  State  v.  Alcorn, 
State,  23  Tex.  App.  477,  5  S.  W.  145,  7  Idaho  599,  64  Pac.  1014,  97  A.  S. 
59  Am.  Rep.  777;  Montgomen^  v.  R.  252;  Com.  v.  Campbell,  7  Allen 
State,  136  Wis.  119, 116  N.  W.  876, 18  (Mass.)  541,  83  Am.  Dec.  705;  Com. 
-L.R.A.(N.S.)  339.  v.  Trefethen,  157  Mass.  180,  31  N.  E. 

19.  See  Evidence,  vol.  10,  p.  936.       961,  24  L.R.A.  235;  Bell  v.  State,  89 

20.  Knapp  v.  State,  168  Ind.  153,  79  Miss.  810,  42  So.  542,  119  A.  S.  R. 
N.  E.  1076,  11  Ann.  Cas.  604.  722, 11  Ann.  Cas.  431 ;  State  v.  Wingo, 

1.  State  V,  Blydenburg,  135  la.  263,  66  Mo.  181,  27  Am.  Rep.  329;  State 
112  N.  W.  634,  14  Ann.  Cas.  443.  v.  Berberick,  38  Mont.  423,  100  Pac 

2.  Shellenberger  v.  State,  97  Neb.  209,  16  Ann.  Cas.  1077;  Blocker  v. 
498, 150  N.  W.  643,  L.R A.1915C  11G3.  State,  65  Tex.  Crim.  30,  114  S.  W. 
See  also  People  v.  Pfanschraidt,  262  814,  131  A.  S.  R.  772. 

111.  411,  104  N.   E.   804,  Ann.   Cas.  Note:  05  Am.  Dec.  589. 

1915A  1171.  6.  See  supra,  par.  46,  77. 

8.  See  Criminal  Law,  vol.  8,  p.  169  7.  See  supra,  par.  47,  78. 

et  seq.;  Evidence,  vol.  10,  p.  896  et  8.  See  supra,  par.  64. 

seq.  9.  See  supra,  par.  13. 

4.  Com.  V.  Trefethen,  157  Mass.  180,  10.  See  supra,  par.  117. 
31  N.  E.  961,  24  L.R.A.  235;  Maher  v.  11.  See  supra,  par.  168. 

People,  10  Mich.  212,  81  Am.  Dec.  12.  State  v.  Vincent,  24  la,  570,  95 
781;  Culpepper  v.  State,  4  Okla.  Crim.  Am.  Dec.  753;  Culpepper  v.  State,  4 
103,  111  Pac.  679, 140  A.  S.  R.  668,  31  Okla.  Crim.  103,  111  Pac.  679,  140  A 
L.R.A.(N.S.)  1166;  Com.  v,  Deitrick,  S.  R,  668,  31  L.R.A. (N.S.)  1106;  Com, 
218  Pa.  St.  36,  66  Atl.  1007, 120  A.  S.  v.  Deitrick,  218  Pa.  St.  36,  66  AtL 
R.  861,  11  Ann.  Cas.  308.  1007,  120  A.  S.  R.  861,  11  Ann,  Cas. 

Note:  19  L.R.A. (N.S.)  483.  308;    Huddleston    v.    State,    54    Tex. 

5.  State  V.  Gallivan,  75  Conn.  826,  Crim.  93,  112  S.  W.  64,  130  A.  S.  B. 
5.1  Atl.  731,  96  A.  S.  R.  203;  State  v.    875. 
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Deed  only  introduce  evidence  sufficient  to  generate  a  reasonable  doubt 
of  his  guilt.*'  It  is  also  generally  agreed  that  he  is  not  under  any 
obligation  to  introduce  evidence  to  show  naitigation,  justification,  or 
excuse  if  the  proof  on  the  part  of  the  prosecution  shows  it.** 

213.  Weight  and  Sufficiency  of  Proof. — The  weight  and  sufficiency 
of  evidence  in  homicide  cases  *^  ore  to  be  determined  in  accordance 
with  the  rules  established  for  the  governance  of  these  matters  in  legal 
proceedings  generally.**  Especially  in  a  close  case,  the  evidence 
should  be  weighed  with  great  care.*'  Although  the  evidence  may 
be  wholly  circumstantial  a  judgment  of  conviction  will  not  be  set 
aside,  whether  for  murder,**  or  manslaughter,**  if  it  is  well  connected 

IS.  Prince  v.  State,  100  Ala.  144, 14  732;  People  v.  Lingley,  207  N.  Y.  396, 
So.  409,  46  A.  S.  R.  28;  State  v.  Crean,  101  N.  B.  170,  Ann.  Cas.  1913D  403, 
43  Mont.  47,  114  Pac.  603,  Ann.  Cas.  46  L.R.A.(N.S.)  342;  Johnson  v.  State, 
1912C  424.  1  Okla.  Crim.  321, 97  Pac.  1059, 18  Ann. 

14.  State  V.  Miller,  73  S.  C.  277,  Cas.  300;  Anderson  v.  State,  8  Okla. 
53  S.  E.  426,  114  A.  S.  R.  82.  Crim.  90, 126  Pac.  840,  Ann.  Cas.  1914C 

Note:  31  L.R.A.(N.S.)  1167.  314;  Hughes  v.  State,  126  Tenn.  40, 

15.  Smith  V.  State,  106  Ga.  673,  32  148  S.  W.  543,  Ann.  Cas.  1913D  1262; 
S.  E.  851,  71  A.  S.  R.  286;  Com.  v.  Long  v.  State,  69  Tex.  Crim.  103,  127 
Breyessee,  160  Pa.  St.  451,  28  Atl.  S.  W.  551,  Ann.  Cas.  1912 A  1244; 
824,  40  A.  S.  R.  729.  Sanigo  v.  State,  63  Tex.  Crim.  58, 138 

Evidence  held  sufficient  to  sustain  a  S.  W.  713,  Ann.  Cas.  19130  665;  State 
conviction '  of  manslaughter.  Gleason  v.  Clark,  34  .Wash.  485,  76  Pac.  98, 
V.  Com.  145  Ky.  128,  140  S.  W.  63,  101  A.  S.  R.  1006;  Johnson  v.  State, 
Ann.  Cas.  1913B  767;  Stehr  v.  State,  129  Wis.  146,  108  N.  W.  65,  9  Ann. 
92  Neb.  755,  139  N.  W.  676,  Ann.  Caa.  Cas.  923,  6  L.R.A.(N.S.)  609;  DiUon 
1914A  573,  45  L.R.A.(N.S.)  559.  v.   State,  137  Wis.   655,  119   N.   W. 

Evidence  held  suflicient  to  sustain  a  352,  16  Ann.  Cas.  913;  Dietz  v.  State, 
conviction  of  murder.  Elias  v.  Terri-  149  Wis.  462,  136  N,  W.  166,  Ann. 
tory,  9  Ariz.  1,  76  Pac.  605,  11  Ann.  Cas.  1913C  732. 
Cas.  1153;  Strong  v.  State,  85  Ark.  Evidence  held  insufficient  to  sustain 
636,  109  S.  W.  536, 14  Ann.  Cas.  229;  a  conviction  of  murder.  Grant  v. 
Brewer  v.  State,  53  Fla.  1,  43  So.  423,  State,  33  Fin.  291,  14  So.  757,  23 
12  Ann.  Cas.  79;  Gannon  v.  People,  L.R.A.  723. 

127  III.  507,  21  N.  E.  525,  11  A.  S.  R.  16.  See  CRmiNAti  Law,  vol.  8,  p. 
147;  People  v.  Enright,  256  III.  221,  225;  Evtdekcb,  vol.  10,  p.  1003  et  seq. 
99  N.  E.  936,  Ann.  Cas.  1913B  318;  17.  People  v.  McQinnis,  234  111.  68, 
Jackson  v.  Com.,  100  Ky.  239,  38  S  84  N.  E.  687,  123  A.  S.  R.  73. 
W.  422,  1091,  QG  A.  S,  R.  336;  Lever-  18.  Gannon  v.  People,  127  III.  507,. 
ing  V.  Com.,  132  Ky.  666,  117  S.  W.  21  N.  E.  625,  11  A.  S.  R.  147;  Jack- 
253,  136  A.  S.  R.  192,  .19  Ann.  Cas.  son  v.  Com.,  100  Ky.  '239,  38  S.  W. 
140;  Smith  v.  State,  95  Miss.  786.  49  422,  38  S.  W.  1091,  66  A.  S.  R.  336; 
?£; o'^^.^P^o.  f •  ^^^?V?'  ^Uli^'f^'  State  V.  Suitor,  43  Mont.  31,  114  Pac, 
i^^\io^^'j^^^fA^^^^  112,  Ann.  Cas.  1912C  230;  People  v. 

lfl^^^^\I'9il'Mt  9nn-iqrt%^w'  Se  ton,  187  N.  Y.  495,  80  N,  E  396, 
State  V.  Hyde,  234  Mo.  200, 130  S.  W.  -^^    .0    o    cm     o»«4  a*i  • 

316,  Ann.  Cas.  1912D  191;  People  v.  ^^  J"' ^' It\^fo' ^  %'  W<^    Ta' 

Gilbert,  199  N.  Y.  10,  92  N.  E.  85,  20  l^  ^'  ^'  363,  18  S.  E.  1021,  42  A. 

Ann.  Cas.  769;  People  v.  Madas,  201  S.  R.  877;  Schwartz  v.  State,  47  Tex. 

N.  Y.  349,  94  N.  E.  857,  Ann.  Cas.  Crim.  213,  83  S.  W.  196,  U  Ann.  Caa 

1912B  229:  People  v.  Brown,  203  N.  620. 

Y.  44,  96  N.  E.  367,  Ann.  Cas.  1913A       19.  State  v.  GiUis,  73  S.  C.  318,  53 
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and  excludes  every  reasonable  hypothesis  except  the  guilt  of  the 
defendant.*®  If  the  prosecution's  case  rests  entirely  on  circumstantial 
evidence,  the  jury  should  be  told  so  and  should  be  instructed  as  to  the 
rules  governing  circumstantial  evidence;  and  it  is  erroneous  for  the 
court  in  its  instructions  to  define  both  direct  and  circumstantial  evi- 
dence and  submit  the  case  to  the  jury  upon  the  theory  that  there  is 
in  the  record  evidence  of  both  classes  from  either  or  both  of  which 
an  inference  of  guilt  can  be  drawn.*  But,  of  course,  a  failure  to 
charge  on  circumstantial  evidence  is  not  error  where  the  kiilin.Q:  and 
the  defendant's  participation  therein  are  shown  by  direct,  po^^itive 
proof.*  Sound  policy  declares  that  the  issue  of  guilt  or  innocence  is 
for  the  jury's  determination,*  and  that  appellate  courts  should  inter- 
fere with  judgments  of  conviction  only  in  exceptional  ca.«e8.^ 

214.  Motive  Inducing  Act  of  Slayer. — Where  the  purpose  of  evi- 
dence is  to  disclose  a  motive  for  the  killing  the  courts  are  very  liberal 
in  permitting  its  introduction,*  and  anything  and  everything  that 
might  have  influenced  the  prisoner  to  commit  the  act  may,  as  a  rule, 
be  shown.*  Thus  to  sustain  its  theory  that  the  motive  for  killing  was 
robbery,  the  prosecution  may  show  that  the  accused  was  financially 
embarrassed  and  that  after  the  killing  he  was  in  the  possession  of 
funds.'  Likewise  it  may  be  shown  that  the  deceased  was  possessed  of 
money  or  valuables.*  But  while  it  is  competent  for  the  prosecution 
under  an  indictment  for  murder  to  show  notice,  it  will  not  of  itself 
establish  the  charge;  and,  while  it  is  competent  for  the  defense  to  estab- 
lish want  of  motive,  it  does  not  constitute  a  defense  nor  necessarily 

S.  E.  487, 14  A.  S.  R.  05,  6  Ann.  Cas.  A.  S.  R.  322;  Jackson  v.  Com.,  100 

993,  6  L.R.A.(N.S.)   571.  Ky.  239.  38  S.  W.  422,  1091,  66  A. 

20.  State   v.   Suitor,   43   Mont.   31,  S.   R.  336;  State  v.   Hyde,  234   Mo. 

114  Pac.  112,  Ann.  Cas.  1912C  230;  200,    136    S.     W.     316,    Ann.     Cas. 

People  V.  Sexton,  187  N.  Y.  405.  80  1912D  101;  Hendrickson  v.  People,  10 

N.  E.  396,  116  A.  S.  R.  021;  Schwartz  N.  Y.  13,  61  Am.  Dec.  721;  Com.  v. 

V.  State,  47  Tex,  Crim.  213,  83  S.  W.  MeManus,  143  Pa.  St.  64,  21  Atl.  1018, 

196,  11  Ann.  Cas.  620.  22  Atl.  761,  14  L.R.A.  89;  Cupps  V. 

1.  State    V.    Bivdenburgh,    136    la.  State,  120  Wis.  604,  97  N.  \\.  210, 
264,  112  N.  W.  634,  14  Ann.  Cas.  443.  98  N.  W.  546,  102  A.  S.  R.  996.    See 

2.  Augustine  v.  State,  41  Tex.  59,  supra,  par.  51,  71. 

52  S.  W.  77,  96  A.  S.  R.  765.  6.  State  v.  Reed,  53  Kan.  767,  37 

3.  People  V.  Rogers,  192  N.  Y.  331,  Pac.  174,  42  A.  S.  R.  322;  State  v. 
85  N.  E.  135, 15  Ann.  Cas.  177.  MacFarland,  63  N.  J.  L.  474,  83  AU. 

4.  Strong  v.  State,  55  Ark.  636,  109  993,  Ann.  Cas.  1014B  782. 

S.  W.  536.  14  Ann.  Cas.  ^29;  State  v.       7.  Com.    v.    Richmond,    207    Mass. 

Jeffries,  210  Mo.  302,  109  S.  W.  614,  240,  93  N.  E.  816,  20  Ann.  Cas.  1260; 

14  Ann.  Cas.  524;  People  v.  Rogers,  Garza  v.  State,  39  Tex.  Crim.  358,  46 

192  N.  Y.  331,  86  N.  E.  135,  15  Ann.  S.  W.  242,  73  A.  S.  R.  927;  Chapman 

Cas.  177.  V.  State,  43  Tex.  Crim.  328,  65  S.  W. 

5.  Noles  V.   State,  26  Ala.   31,  62  1098,  96  A.  S.  R.  874. 

Am.  Dec.  711;   State  v.   Watkins,  9       8.  State  v.  Oteri,  128  La.  939,  65 
Conn.  47,  21  Am.  Dec.  712;  State  v.   So.  582,  Ann.  Cas.  1912C  878. 
Reed,  63  Kan.  767,  37  Pac.  174,  42 
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rebut  evidence  by  itself  satisfactorily  establishing  the  guilt  of  the 
accused,  oven  so  as  to  raise  a  reasonable  doubt  on  the  question.  The 
presence  or  absence  of  motive  is  but  a  mere  evidentiary  circumstance 
to  be  given  such  weight  by  the  jury  as  they  deem  it  entitled  to  under 
all  the  circumstances,* 

215.  Cause  and  Manner  of  Death — Expert  Opinions. — ^In  a  very 
large  class  of  cases  the  cause  and  manner  of  death  are  left  in  doubt, 
and  become  subject  of  proof.  Here  liberal  rules  should  prevail  and 
every  sort  of  relevant  evidence  should  be  admitted.  This  is  especially 
true  where  death  is  alleged  to  have  been  due  to  poisoning,  proof  in 
such  cases  being  attended  by  peculiar  difficulties.  Ordinarily,  the 
methods  of  proving  poisoning  consist  in  a  disclosure  of  the  symptoms 
developed  by  the  deceased^  appearances  presented  on  a  post-mortem 
examination,  and  a  chemical  analysis  of  the  stomach  and  intestinal 
tract.*''  Whether  death  is  attributed  to  poisoning  or  other  cause 
expert  witnesses  may  be  permitted  to  testify  to  their  opinions  respect- 
ing the  mode,  manner  and  cause  thereof,*'  the  weight  and  credibility 
of  such  opinions  being  a  matter  for  the  jury  to  determine.*'  Accord- 
ingly, opinions  of  experts  are  admissible  on  an  issue  as  to  the  char- 
acter of  weapon  by  which  a  wound  was  inflicted,**  or  as  to  whether 
death  resulted  from  strangulation  or  a  fall;**  so,/ a  physician  who 
attended  the  deceased  after  he  had  received  the  wound  which  caused 
his  death,  is  competent  to  state  his  opinion  as  to  whether  or  not  the 
wound  was  fatal.**  But  it  has  been  held  that  expert  opinion  as  to  the 
relative  attitude  of  the  deceased  and  the  instrument  or  person  inflict- 

9.  Cupps  v.  State,  120  Wis.  604,  97  117  S.  W.  253,  136  A.  S.  R.  192,  19 
N.  W.  210,  98  N.  W.  546, 102  A.  S.  R.  Ann.  Cas.  140;  People  v.  Seaman.  107 
996.  Mich,  348,  05  N.  W.  203,  61  A.  S.  R, 

10.  Joe  V.  State,  6  Fla.  6D1,  65  Am.  32G;  Miller  v.  State,  9  Okla.  Crira. 
Dec.  579  and  note;  Summers  v.  State,  256,  131  Pac.  717,  L.R.A.1916A  1088. 
5  Tex.  App  3G5,  32  Am.  Rep.  573.  13.  BvTd  v.  State,  142  Oa.  633,  83 

11.  State  r.  Hessenius,  165  la.  415,  S.  E.  513,  L.R.A.1915B  1143  and  note; 
146  N.  W.  58,  L.R.A.1915A  1078;  State  v.  Morphy,  33  la.  270,  11  Am. 
People  V.  Seaman,  107  Mich.  348,  65   Rep.  122. 

N.  W.  203,  n.  A.  S.  R,  326;  Pierson  v.  14.  State  v.  Hessenins,  166  la.  415, 
People,  79  N.  Y.  424,  35  Am.  Rep.  146  N.  W.  58,  L.R.A.1915A  1078.  It 
524;  Miller  v.  State,  9  Okla.  Crim.  has  been  held,  however,  that  it  lb  error 
255,  131  Pa*-  717,  L.R.A.1915A  1088;  to  permit  a  witness  to  testify  as  to 
Summers  v.  State,  5  Tex.  App.  365,  what  is  said  in  standard  medical  works 
32  Am.  Rep.  573.  upon  the  subject  of  strangulation  and 

Notes:  65  Am.  Dec.  588;  L.R.A.  what  effects  would  be  produced  upon 
1915B  1143  the  body  of  the  deceased  when  death 

See  Expert  and  Opinion  Evidbncb,  resulted  from  such  cause.  Bovie  v. 
yol.  11,  p.  P.^o  et  seq.  State,  67  Wis.  472,  16  N.  W.  827,  46 

Nonexperta  ire  incompetent.    Prince  Am.  Rep.  41. 
?.  State,  100  Ala.  144,  14  So.  409,  46       15.  Sims  v.  State,  139  Ala.  74,  36 
A.  S.  R.  28.  So.  138,  101  A.  S.  R.  17;  Pierson  v. 

Note:  LR.A.1916B  1148.  People,  79  N.  T.  424,  36  Am.  Rep. 

12.  Levering  v.  Com.,  132  Ky.  666,   524. 
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ing  the  wound  is  properly  rejected — the  reason  being  that  it  relates 
to  an  inference  of  fact  to  be  drawn  by  the  jury.**  And  it  is  error, 
so  it  has  been  held,  to  allow  physicians  to  testify  to  their  opinions; 
as  experts,  as  to  the  position  of  the  arm  of  the  deceased  at  the  time 
that  he  received  the  fatal  wound,  which  opinions  are  based  upon  the> 
range  of  the  bullet  after  it  entered  the  body  of  the  deceased.*'  But 
a  witness  who  testifies  that  he  has  heard  firearms  fired  and  can  tell 
the  difference  between  the  report  of  a  rifle  and  a  shotgun  may  give 
his  opinion  as  to  what  kind  of  an  arm  was  used  in  firing  shots  which 
he  heard  at  the  time  of  a  homicide.*^  It  is  unobjectionable  for  a 
witness  to  locate,  upon  the  back  of  a  solicitor,  who  is  standing  up, 
where  the  woimd  was  on  the  dead  man.*®  And  a  photograph  of  the 
wound  has  been  held  competent^® 

216.  Previous  Relations  of  Parties — ^Hostility. — ^In  almost  any  sit- 
uation— whether  the  fact  of  killing  is  denied,  or  whether  self-defense 
is  pleaded,  or  whether  it  is  contended  that  by  reason  of  provocation  the 
killing  is  reduced  to  manslaughter — proof  of  the  previous  relations 
of  the  prisoner  and  the  deceased,  whether  friendly  or  hostile  or  what- 
not, is  relevant  and  competent.*  Quarrels,  altercations  and  hostile 
acts,  ordinarily  are  provable  to  show  animus,'  but  such  proof  must 
not  relate  to  a  time  too  remote  from  that  of  the  fatal  encounter.*  An 
assault  made  eight  months  previous  to  the  homicide  has,  however,  been 
held  to  be  a  proper  subject  of  proof.*  Upon  the  principle  governing 
this  class  of  cases,  it  has  been  held  that  for  the  purpose  of  establishing 
the  relationship  of  the  parties  prior  to  the  fated  encounter  it  is  permis- 

16.  Dumas  ▼.  State,  159  Ala.  42,  49  102  A.  S.  R.  6G1 ;  State  ▼.  Brooks,  79 
Bo.  224,  133  A.  S.  R.  17.  S.  C.  144,  60  S.  E.  518,  128  A.  S.  R. 

17.  Price  V.  United  States,  2  Okla.  836, 15  Ann.  Cas.  49,  17  L.R.A.(N.S.) 
Crim.  449, 101  Pac.  1036,  139  A.  S.  R.  483;  Early  v.  State,  51  Tev.  Crim.  382, 
930.  103  S.  W.  868, 123  A.  S.  R.  889;  Car- 
.  18.  Hunter  v.  State,  54  Tex.  Crim.  son  v.  State,  57  Tex.  Crim.  394, 123  S. 
224,  114  S.  W.  124,  130  A.  S.  R.  887.  W.  590,  136  A.  S.  R.  981. 

19.  Gunter  v.  State,  111  Ala.  23|  20  2.  Ausmus  ▼.  People,  47  Colo.  167^ 
So.  G32,  56  A.  S.  R.  17.  107  Pac.  204,  19  Ann.  Cas.  491 ;  State 

20,  Franklin  v.  State,  69  Ga.  36,  v.  O'Neil,  51  Kan.  651,  33  Pac.  287,  24 
47  Ara.  Rep.  748.  L.R.A.    555;    Com.    v.    Holmes,    157 

1.  Dunn   V.  State,  2  Ark.  229,  35  Mass,  233,  32  N.  E.  6,  34  A.  S,  R. 

Am.  Dec.  54;  State  v.  O'Neil,  61  Kan.  270;  State  v.  Brooks,  79  S.  C.  144,  6C 

661,    33    Pac.    287,    24    L.R.A.    555;  S.  E.  518,  128  A.  S.  R.  836,  15  Ann. 

State  V.  Reed,  63  Kan.  767,  37  Pac.  Cas.  49,  17  L.R.A.(N.S.)  483;  Sulli- 

174,  42  A.  S.  R.  322;  Jackson  v.  Com.,  van  v.  State,  31  Tex.  Crim.  486,  2C 

100   Ky.   239,   38   S.    W.   422,   1091,  S.  W.  927,  37  A.  S.  R.  826. 
66   A.   S.   R.   336;    Com.  v.   Holmes,       Note:  62  L.R.A.  228. 
157  Mass.  233,  32  N.  E.  6,  34  A.  S.  R.       See  Criminal  Law,  vol.  8,  p.  186. 
270 ;  State  v.  Turner,  246  Mo.  598,  162       3.  Strong  v.  State,  85  Ark.  536,  109 

S.    W.    313,   Ann.    Cas.    1914B   451;  8.  W.  536,  14  Ann.  Cas.  229. 
People  V.  Barberi,  149  N,  Y.  256,  43       4.  State  v.  Brooks,  79  S.  C.  144,  er«; 

N.  E.  635,  52  A.  S.  R.  717;  State  v.  S.  E.  518,  128  A.  S.  R.  836,  15  AxUk. 

McDaniel,  68  S.  C.  304,  47  S.  E.  384,  Cas.  49,  17  L.R.A. (N.S.)  483. 
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flible  to  show  quarrels,  et  cetera  subsequent  thereto.  Aocordingly, 
where  it  appears  that  the  parties  separated  after  the  combat  in  which 
the  deceased  was  mortally  wounded,  but  shortly  afterward  again  met 
at  a  drug  store  where  they  had  gone  to  have  their  wounds  dressed, 
their  acts  and  declarations- there  in  the  course  of  a  second  altercation 
are  admissible.'  If  the  prosecution  has  introduced  evidence  of  hostility 
and  quarrels  the  defense  may  rebut  such  evidence  by  proof  of  a 
settlement  of  the  difficulty.*  Similarly,  it  has  been  held  that  on  a 
trial  of  a  man  for  the  murder  of  his  wife,  the  prosecution  having  given 
proof  of  the  conduct  and  expressions  of  the  wife  to  show  that  their 
relations  were  unpleasant,  the  prisoner  may  rebut  it  by  letters  of  the 
wife  to  a  third  person^  written  from  three  to  five  months  before  her 
death.' 

217.  Preparations  for  Taking  Life. — ^In  a  prosecution  for  homicide 
any  evidence  tending  to  show  preparvitions  for  the  killing  on  the  part 
of  the  prisoner  is  relevant  ancl  admissible.  Such  evidence  ia  material 
to  the  issue  whether  the  fact  of  killing  is  denied  or  the  accused  relies 
on  self-defense,*  Accordingly  it  may  be  proven  that  shortly  before 
the  commission  of  the  homicidal  act  the  prisoner  procured  a  weapon 
such  as  caused  the  mortal  wound.*  So,  a  witness  may  testify  that 
he  saw  the  handle  of  a  knife  in  the  prisoner's  possession  as  the  latter 
attempted  to  draw  it  from  his  pocket  while  on  his  way  to  the  place 
where  the  homicide  occurred,  and  only  a  few  minutes  before  that 
time,  where  the  object  of  such  testimony  is  to  connect  the  prisoner 
with  the  fatal  wound  by  proving  that  he  had  a  knife  in  his  possession, 
it  having  been  proved  by  other  testimony  that  the  deceased  died  of 
an  incised  wound,  and  that  the  prisoner  struck  him  immediately 
before  he  fell  dead,  and  the  witnesses  who  saw  the  blow  having  testi- 
fied that  they  did  not  see  any  weapon.**  But  it  has  also  been  held 
that  if  the  prosecution  proposes  to  show  a  criminal  intent  against  the 
accused  in  procuring  firearms,  he  is  entitled  to  show  that  his  criminal 
intent,  if  any,  was  against  another  and  different  person  than  the  one 
killed.** 

6.  Derden  v.  State,  56  Tex.  Crim.  E.  865,  17  N.  E.  898,  3  A.  S.  R.  320; 

396,  120  S.  W.  485,  133  A.  S.  R.  986.  Price  v.  State,  36  Miss.  531,  72  Am. 

6.  Early  v.  State,  51  Tex.  Crim.  382,  Dec.  195;  State  v.  Miller,  73  S.  C. 
103  S.  W.  868,  123  A.  S.  R.  889.  277,  63  S.  E.  426,  114  A.  S.  R.  82; 

7.  State  v.  Leabo,  84  Mo.  168,  54  Chapman  v.  State,  43  Tex.  Crim.  328, 
Am.  Rep.  91,  overruled  by  State  v,  65  S.  W.  1098,  96  A.  S.  R.  874;  State 
Punsbon,  124  Mo.  448,  27  S.  W.  1111,  v.  Doherty,  72  Vt.  381,  48  Atl.  658, 
on  the  ground  that  the  wife's  state-  82  A.  S.  R.  951. 

xnents  regarding  her  relations  to  her  9.  State  v.  Doherty,  72  Vt.  381,  48 

husband  are  hearsay  and  therefore  not  Atl.  658;  82  A.  S.  R.  951. 

admissible.     As   to   hearsay   evidence  10.  People  v.  Rogers,  18  N.  Y.  9,  72 

^nerally,  see  Evidence,  voL  10,  p.  958  Am.  Dec.  484. 

et  seq.  11.  Smith  v.  State,  46  Tex.  Crim 

8.  Spies  V.  People,  122  HI.  1,  12  N.  267,  81  S.  W.  9S6,  108  A.  S.  R.  191 
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218.  Character  or  Reputation  of  Prisoner. — ^In  accordance  with  a 
general  rule  of  evidence,  applicable  to  all  criminal  prosecutions 
whether  for  felony  or  misdemeanor,*'  the  previous  good  character  of 
one  wfio  is  on  trial  for  homicide  may  be  prgved  in  his  behalf.**  Such 
evidence  is  admissible  under  a  plea  of  not  guilty,**  or  where  it  is 
claimed  that  the  killing  was  done  in  self-defense,** — inasmuch  as  p:ood 
character  tends  to  prove  good  conduct;**  nor  is  character  evidence 
limited  to  these  cases,  for  it  has  been  held  to  be  competent  under  a 
plea  of  insanity,  and  also  for  the  purpose  of  fixing  the  grade  of  the 
killing.*'  According  to  the  language  of  some  decisions  it  would 
seem  that  the  general  good  character  of  the  prisoner  may  be  proved ;  ** 
but  it  is  believed  that  expressions  to  this  effect  are  inaccurate,  and 
Chat  while  undoubtedly  the  accused  is  entitled  to  the  benefit  of  his 
character  in  so  far  as  it  may  be  at  variance  with  the  facts  of  the  kill- 
ing, the  traits  of  character  involved  in  the  offense,  and  those  only, 
may  be  proved.**  The  general  rule  is  that  the  inquiry  is  confined  to 
proof  of  the  prisoner's  pacific  character,  or  as  frequently  stated  his 
''reputation  for  peace  and  quiet."  **  Negative  evidence  may  also  be 
admitted;  that  is,  a  witness  may  be  permitted  to  state  that  he  has 
never  heard  the  accused's  character  discussed.*    Upon  the  production 

12.  See  Criminal  Law,  vol.  8,  p.      14.  Com.  v.  Cate,  220  Pa.  St  138, 
207  et  seq.;  Evidence,  vol.  10,  p.  950.  69  Atl.  322,  123  A.  S.  R.  683. 

13.  McCarty  v.  People,  61  III.  231,       Note:  11  Ann.  Cas.  1190. 

99  Am.  Dec.  642 ;  Spies  v.  People,  122       16.  State  v.  Cashing,  14  Wash.  627, 
111.  1,  12  N.  E.  865,  17  N.  E.  898,  3  45  Pac.  145,  53  A.  S.  E.  883. 

A.  S.  R.  320;  Carr  v.  State,  135  Ind.  Note:  11  Ann,  Cas.  1190. 

1,  34  N.  E.  533,  41  A.  S.  R.  408,  20  16.  Allen  v.  Com.,  134  Ky.  110, 119 

LR.A.   863;    State  ▼.   MeClellan,  79  S.  W.  795,  20  Ann.  Cas.  884;  State  y. 

Kan.  11,  98  Pac.  209,  17  Ann.  Cas.  Dickerson,  77  Ohio  St.  34,  82  N.  B. 

100  and    note;    Com.   v.   Webster,   5  909,  122  A.  S.  R.  479,  11  Ann.  Cas. 
Cush.  (Mass.)  295,  52  Am.  Dec.  711;  1181  and  note,  13  L.R.A.(N.S.)  341. 
Com.  v.  O'Brien,  119  Mass.  342,  20  17.  Note:  11  Ann.  Cas.  1190. 

Am.  Rep.  325;  McDaniel  v.  State,  8  18.  McDaniel  v.  State,  8  Smedes  * 

Smedes   &  M.    (Miss.)    401,   47   Am.  M.  (Miss.)  401,  47  Am.  Dec.  93. 

Dec.  93:  State  v.  Turner,  246  Mo.  598,  19.  Note:  11  Ann.  Cas,  119L 

152  S.  W.  313,  Ann.  Cas.  1914B  451;  20.  Carr  v.  State,  136  Ind.  1,  34  N. 

Territory  v.  Burgess,  8  Mont.  57,  19  E.  533,  41  A.  S.  R.  408,  20  L.RJL 

Pac.   558,   1    LR.A.   808;    People   v.  863;  People  v.  Garbutt,  17  Mich.  9,  97 

Greenwall,  108  N.  Y.  296,  15  N.  E.  Am.  Dec.  162;  People  v.  Van  Gaaa- 

404,  2  A.  S.  R.  415;  State  v.  Dicker-  beck,  189  N.  Y.  408,  82  N.  E.  718,  12 

son,  77  Ohio  St.  34,  82  N.  E.  969,  122  Ann.   Cas.  745  and  note,  22  L.R.A. 

A.  S.  R.  479,  11  Ann.  Cas.  1181  and  (N.S.)    650;    State  v.   Dickerson,   77 

note,   13   L.R.A.(N.S.)    341;   Com.  v.  Ohio  St.  34,  82  N.  E.  969,  122  A.  S. 

Clearv,  135  Pa.  St.  64,  19  Atl.  1017,  R.  479,  11  Ann.  Cas.  1181,  13  L.R.A, 

^  L.R.A.  301;   State  v.   Cushing,  14  (N.S.)  341. 

Wash.  527,  45  Pac.  145,  63  A.  S.  B.  Notes:  103  A.  S.  R.  897;  11  Ann. 

883.  Cas.  1190. 

Notes:  103  A,  S.  B.  897;  12  Ann.  1.  Powell  v.  State,  101  Ga.  9,  29  S. 

Cas.  750.  E.  309,  66  A.  S.  B.  277;  State  ▼.  Mc- 
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of  proof  of  good  character  t^  *>  prosecution  becomes  entitled  to  intro- 
duce rebuttal  testimony,'  bu.  particular  acts  of  misconduct  or  crime 
may  not  be  proved.*  When  proved,  the  prisoner's  good  character  is 
to  be  considered  by  the  jury  m  the  same  way  as  they  consider  other 
evidence  tending  to  prove  innocence.^  It  is  not  to  be  considered  apart 
or  dissociated  from  the  other  evidence,  and  the  jury  should  not  be 
instructed  to  single  out  the  evidence  of  good  character,  and  from  it 
alone,  without  considering  its  connection  with  the  other  evidence, 
reach  the  conclusion  that  a  reasonable  doubt  of  guilt  exists.*  Such 
evidence  is  entitled  to  just  such  weight  as  the  jury  may  give  it;* 
though  it  is  generally  conceded  that  good  character  may  generate  a 
reasonable  doubt  of  guilt,  when  without  it,  no  doubt  would  exist.' 
Necessarily,  the  weight  to  be  attached  to  good  character  must  vary 
according  to  the  proof  to  which  it  is  opposed,  and  in  connection  with 
which  it  must  be  weighed  and  estimated  by  the  jury.  It  does  not 
shield  from  the  consequences  of  a  criminal  act,  proved  to  the  satisfac- 
tion of  the  jury.  If  all  the  evidence  in  the  case,  including  that  which 
has  been  given  touching  the  previous  good  character  of  the  defend- 
ant, shows  him  to  be  guilty  of  the  charge,  tlien  his  previous  good 
character  cannot  justify,  excuse,  palliate,  or  mitigate  the  oflFense.  If 
the  jury  are  persuaded  beyond  a  reasonable  doubt  that  the  defendant 
is  guilty  of  the  crime  charged,  they  must  so  find,  notwithstanding  his 
good  character.® 

Clellan,  79  Kan.  11,  98  Pao.  209,  17  4.  Spies  v.  People,  122  HI.  1, 12  N. 

Ann.  Cas.  106  and  note ;  Sinclair  v.  E.  865,  17  N.  E.  898,  3  A.  S.  R.  320 ; 

State,  87  Miss.  330,  39  So.  522, 112  A.  Territory  y.  Burgess,  8  Mont.  57,  19 

8.   R.  446,  2  L.R.A.(N.S.)   553  and  Pac.  558, 1  L.R.A.  808 ;  People  v.  Van- 

note.  Gaasbeck,  189  N.  Y.  408,  82  N.  E.  718, 

Note:  11  Ann.  Cas.  1192.  12  Ann.   Cas.   745,  22  L.R.A.(N.S.) 

See  Criminal  Law,  vol.  8,  p.  211;  650;  Com.  v.  Cate,  220  Pa.  St.  138, 

Evidence,  vol.  10,  p.  954.  69  Atl.  322,  123  A.  S.  R.  683. 

2.  Com.  ▼.  O'Brien,  119  Mass.  342,  Note:  11  Ann.  Cas.  1192. 

20  Am.  Rep.  326.  5.  Note:  11  Ann.  Cas.  1192. 

3.  McCarty  v.  People,  51  111.  231,  99  6.  Allen  v.  Com.,  134  Ky.  110,  119 
Am.  Dec.  542;  People  v.  Greenwall,  S.  W.  795,  20  Ann.  Cas.  884;  People 
108  N.  Y.  296,  15  N.  E.  404,  2  A.  S.  v.  Van  Qaasbeck,  189  N.  Y.  408,  82 
R.  415;  State  v.  Dickerson,  77  Ohio  N.  E.  718, 12  Ann.  Cas.  745,  22  LJLI.A. 
St.  34,  82  N.  E.  969,  122  A.  S.  R.  479,   (N.S.)   650. 

11  Ann.  Cas.  1181,  13  L.R.A.(N.S.)       Note:  11  Ann.  Cas.  1193. 
341.  7.  Com.  v.  Cleary,  135  Pa.  St.  64, 

It  is  not  competent  for  the  state,  19  Atl.  1017,  8  L.R.A.  301;  Com.  v. 
m  cross-eramination  of  witnesses  as  to  Harmon,  199  Pa.  St.  521,  49  Atl.  217, 
the  good  character  of  the  accused,  to  85  A.  S.  R.  799;  Com.  v.  Cate,  220 
prove  thereby  that  they  heard  rumors  Pa.  St.  138,  60  Atl.  322,  123  A.  S.  R. 
or  reports  in  the  conlmunity  where  he  683 ;  State  v.  Cushing,  14  Wash.  527, 
resided  that  he  had  committed  certain  45  Pac.  145,  53  A.  S.  R.  883. 
other  crimes  of  various  character.  Notes:  103  A.  S.  R.  889;  11  Ann. 
State  V.  Dickerson,  77  Ohio  St.  34,  82  Cas.  1193. 

N.  E.  969,  122  A.  S.  R.  479,  11  Ann.  8.  Com.  v.  Webster,  5  Cush.  (Mass.) 
Cas.  1181,  13  L.R^.(N.S.)  341.  295,  52  Am.  Dec.  711;  Com.  v.  Haxw 
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219.  Character  of  Deceased  Generally. — ^Where  the  defendant  in  a 
prosecution  for  murder  or  manslaughter  denies  the  killing  or  asserts 
that  it  was  not  intentional,  it  undoubtedly  is  true  that  the  character 
of  the  deceased  is  not  an  element  to  be  considered  by  the  jury  in 
determining  the  guilt  of  the  defendant.  All  men,  independent  of 
their  character  or  reputation,  are  under  the  equal  protection  of  the 
law,  and  it  in  no  degree  excuses  or  palliates  the  taking  of  human  life 
that  the  person  slain  was  of  bad  character  or  reputation;  the  offense 
is  as  great  whether  the  life  maliciously  taken  be  that  of  a  man  of  bad 
or  of  good  character.  The  prosecution  is  not  allowed  to  prove  that 
the  deceased  was  a  quiet,  orderly  citizen,  nor  is  the  prisoner  allowed 
to  prove  that  he  was  a  violent  and  dangerous  man.  The  rule  is  based 
upon  the  ground  that  character  is  not  involved  in  the  issue,  and, 
consequently,  evidence  in  regard  to  it  is  immaterial.*  Again,  where 
it  appears  that  the  parties  engaged  in  a  conflict  or  combat,  which  was 
initiated  by  the  accused  or  in  which  he  was  the  aggressor,  evidence 
of  the  deceased's  character  is  immaterial.**  But  the  rule  is  otherwise 
where  the  plea  of  self-defense  is  interposed,  and  the  evidence  before 
the  jury  leaves  it  in  doubt  whether  the  deceased  was  the  aggressor, 
or  where  the  circumstances  attending  the  homicide  render  it  doubtful 
or  equivocal  whether  the  defendant  was  justified  in  believing  himself 
in  imminent  danger  at  the  hands  of  deceased.  In  these  cases  it  is 
competent  for  the  defense  to  prove  that  the  deceased  was  a  violent, 
quarrelsome  and  dangerous  person.     Men  who  are  assailed  act,  in 

men,  199  Pa.  St.  621,  49  Atl.  217,  85  9,  97  Am.  Dee.  162;  State  ▼.  Jackson, 

A.  S.   R.  799;   Cupps  v.  State,  120  17  Mo.  544,  59  Am.  Dec.  281;  Mor- 

Wis.  504,  97  N.  W.  210,  98  N.  W.  546,  gan  v.  Durfee,  69  Mo.  469,  33  Am. 

102  A.  S.  R.  996.  Rep.  508;  State  v.  Turpin,  77  N.  C. 

Notes:  103  A.  S.  R.  889;  11  Ann.  473,  24  Am.  Rep.  455;  State  v.  Turner, 

Cas.  1194.  29  S.  C.  34,  6  S.  E.  891,  13  A.  S.  R. 

9.  Pritcbett  y.  State,  22  Ala.  39,  58  706;  State  ▼.  McDaniel,  68  S.  C.  304, 

Am.  Dec.  250;  Fields  v.  State,  47  Ala.  47  S.  E.  384,  102  A.  S.  R.  661;  Hud- 

603,  11  Am.  Rep.  771;  Lang  v.  State,  aon  v.  State,  6  Tex.  App.  565,  32  Am. 

84  Ala.  1,  4  So.  193,  5  A.  S.  R.  324;  Rep.  593;  Williams  v.  State,  14  Tex. 

Earr  v.  State,  100  Ala.  4,  14  So.  851,  App.  102,  46  Am.  Rep.  237;  Evers  ▼. 

46  A.  S.  R.  17;  Garner  ▼.  State,  28  State,  31  Tex.  Crim.  318,  20  S.  W. 

Fla.  113,  9  So.  835,  29  A.  S.  R.  232;  744,  37  A.  S.  R.  811,  18  L.R.A.  421; 

Gardner  v.  State,  90  Ga.  310,  17  S.  E.  Harrison  v.  Com.,  79  Va.  374,  52  Am. 

86,  35  A.  S.  R.  202;  Powell  v.  State,  Rep.  634. 

101  Ga.  9,  29  S.  E.  309,  65  A.  S.  R.  Notes:  124  A.  S.  R.  1019,  1028;  3 

277;  Wise  v.  State,  2  Kan.  419,  85  L.R.A.(N.S.)    351,    353;    14    L.R.A. 

Am.  Dec.  595;  State  ▼.  Chandler,  6  (N.S.)  708;  4  Ann.  Caa.  338. 

La.  Ann.  489,  52  Am.  Dec.  599 ;  State  10.  Gardner  ▼.  State,  90   Ga.  310, 

V.  Vallery,  47  La.  Ann.  182,  16  So.  17  S.  E.  86,  35  A.  S.  R.  202;  Carle  ▼. 

745,  49  A.  S.  R.  363;  State  v.  Field,  14  People,  200  111.  494,  66  N.  E.  32,  93 

Me.  244,  31  Am.  Dec.  52;  Com.  v.  Tir-  A.  S.  R.  208;  Morrison  v.  Com.,  74  S. 

cinski,  189  Mass.  257,  75  N.  E.  261,  4  W.  277, 24  Ky.  L.  Rep.  2493, 67  L.R.A. 

Ann.   Cas.   337,   2  L.R.A.(N.8.)    102  529. 

and  note;  People  v.  Garbutt,  17  Mich.  Note:  3  Lit. A. (N.S.)  36L 
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defending  themselves,  with  promptness  and  force  in  proportion  to 
the  violent  and  dangerous  character  of  the  assailant.  The  law,  in 
deciding  whether  or  not  a  person  has,  in  slaying  another,  acted  under 
a  reasonable  belief  that  he  was  in  imminent  danger  of  life  or  great 
bodily  harm,  considers  all  the  circumstances,  and  among  others  the 
dangerous  character  of  the  deceased.  Nor  is  such  evidence  admissible, 
according  to  the  weight  of  authority,  under  any  other  issue  **  though 
there  may  be  found  in  the  cases  expressions  of  other  import.**  The 
character  of  the  deceased  is  presumed  to  have  been  quiet  and  peace- 
able," and  until  it  is  attacked  by  the  defense  it  may  not  be  made 
the  subject  of  proof  by  the  prosecution.**  Where,  however,  the  state 
makes  an  attack  on  the  deceased's  character,  the  prosecution  in  rebutr 
tal  iftay  show  that  it  was  quiet  and  peaceable.**  No  general  rule  can 
be  laid  down  for  the  determination  of  what  will  be  held  to  constitute 

!!•  Pritchett  v.  State,  22  Ala.  39,  58  903,  28  A.  8.  R.  899 ;  Harrison  v.  Com., 

Am.  Dec.  250;  Dupree  v.  State,  33  Ala.  79  Va.  374,  52  Am.  Rep.  C34. 

aSO,  73  Am.  Dee.  422;  Martin  v.  State,  Notes:  124  A.  S.  R.  1019,  1023;  2 

90  Ala.  602,  8  So.  858,  24  A.  S.  R.  L.R,A.(N.S.)     102;    3    L.R.A.(N.S.) 

844;  Karr  v.  State,  100  Ala.  4, 14  So.  353,  361. 

851,  46  A.  S.  R.  17;  Bell  v.  State,  69  As  to  the  rule  in  cases  of  assault 

Ark.  148,  61  S.  W.  918,  86  A.  S.  R.  with  intent  to  kill  or  murder. 

188;  Bailey  v.  People,  54  Colo.  337,  Notes:  14  L.R.A.(N.S,)  713;  4  Ann. 

130  Pac.  832,  Ann.  Cas.  1914C  1142,  Cas,  338;  U  Ann.  Cas.  229, 

45  L.R.A,(N.S.)  145;  Gamer  v.  State,  See  supra,  par.  126. 

28  Fla.  113,  9  So.  835,  29  A.  S.  R.  12.  Gardner  v.  State,  90  Ga.  310, 17 
232;  Dukes  ▼.  State,  11  Ind.  557,  71  S.  B.  86,  35  A.  S.  R.  202;  Jones  v. 
Am.  Dec.  370 ;  Holler  v.  State,  37  Ind.  State,  38  Tex.  Crim.  87,  40  S.  W.  807, 
57,  10  Am.  Rep.  74;  Wise  v.  State,  2  41  S.  W.  638,  70  A.  S.  R.  719, 

Kan.  419,  85  Am.  Dee.  595;  State  v.       Note:  4  Ann.  Cas.  330. 
Chandler,  6   La.  Ann.  489,  52   Am.      13.  Kelly  v.  People,  229  111.  81,  82 
Dee.   599 ;    State  v.  Vallery,  47   La.  N.  E.  198,  11  Ann.  Cas.  226, 12  L.R.A. 
Ann.  182,  16  So.  745,  49  A.  S.  R.  363;   (N.S.)  1169. 

State  V.  Field,  14  Me.  244,  31  Am.  14.  Jones  v.  People,  6  Colo.  452,  45 
Dec.  52;  People  v.  Garbutt,  17  Mich.  Am.  Rep.  526;  Gardner  ▼.  State,  90 
9,  97  Am.  Dec.  162;  Stokes  v.  People,  Ga.  310, 17  S.  E.  86,  35  A.  S.  R.  202; 
53  N.  Y.  164,  13  Am.  Rep.  492;  State  Kelly  v.  People,  229  III.  81,  82  N.  B. 
V.  Turpin,  77  N.  C.  473,  24  Am.  Rep.  198, 11  Ann.  Cas.  226, 12  L.R,A.(N.S.> 
455;  State  v.  Roderick,  77  Ohio  St.  1169;  People  v.  Garbutt,  17  Mich.  9. 
301,  82  N.  E.  1082,  14  L.R.A.(N.S.)  97  Am.  Dec.  162;  Wesley  v.  State,  3? 
704  and  note;  Sneed  v.  Territory,  16  Miss.  327,  75  Am.  Dec.  62;  Miers  v. 
Okla.  641,  86  Pac.  70,  8  Ann.  Cas.  State,  34  Tex.  Crim.  161,  29  S.  'Vf 
354;  State  v.  Thompson,  49  Ore.  46,  1074,  53  A.  S.  R.  705. 
88  Pac.  583,  124  A.  S.  R.  1015;  Tif-  Notes:  124  A.  S.  R.  1027,  1034;  T 
fany  v.  Com.,  121  Pa.  St.  165,  15  Atl.  L.R.A.(N.S.)  368;  4  Ann.  Cas.  338: 
462,  6  A.  S.  R.  775;  State  v.  Turner,  11  Ann.  Cas.  230. 

29  S.  C.  34,  6  S.  E.  891,  13  A.  S.  R.  15.  State  v,  Feeley,  194  Mo.  300,  92 
706;  State  v.  McDaniel,  68  S.  C.  304,  S.  W.  663,  112  A.  S.  R.  511,  3  L.R.A. 
47  S.  W.  384,  102  A.  S.  R.  661;  Hud-   (N.S.)  351. 

son  V.  State,  6  Tex.  App.  565,  32  Am.       Notes :  124  A.  S.  R.  1034 ;  3  L.R.A 
Rep.  593;  Williams  v.  State,  14  Tex.    (N.S.)  368,  374;  4  Ann.  Cas.  339;  II 
App.  102,  46  Am.  Rep.  237 ;  Children  Ann.  Cas.  230. 
V.  State,  30  Tex.  App.  160,  16  S.  W. 
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ixTx  attack  by  the  defendant  upon  the  character  or  reputation  of  the 
deceased,  so  as  to  open  the  door  for  rebuttal  evidence;  each  case 
must  be  decided  according  to  the  circumstances  thereof.**  The  admis- 
sibility of  character  evidence  is  for  the  court  to  determine;  its  weight 
is  for  the  consideration  of  the  jury.*' 

.  220.  Knowledge  by  Prisoner  of  Deceased's  Character. — ^It  is  in  some 
cases  necessary,  and  in  others  unnecessary,  that  the  defendant  show 
also  by  way  of  predicate,  his  knowledge,  at  the  time  of  the  homicide, 
of  the  bad  character  or  reputation  of  the  deceased.*®  When  the  evi- 
dence is  introduced  for  the  purpose  of  showing  that  the  deceased  was 
the  aggressor  or  to  explain  his  acts,  the  belief  of  the  prisoner  is  not 
involved  in  the  inquiry,  and  the  evidence  of  character  is  properly 
admitted  although  it  may  not  have  been  shown  that  the  prisoner  had 
any  knowledge  or  information  thereof.*®  On  the  other  hand,  where 
the  only  question  to  be  determined  is  the  intent  of  the  defendant,  and 
the  existence  and  reasonableness  of  the  belief  under  which  he  claims 
to  have  acted,  it  is  obvious  that  evidence  of  the  bad  character  or  repu- 
tation of  the  deceased  must  be  wholly  immaterial  and  inadmissible, 
unless  the  defendant  first  shows  his  knowled.s;e  or  information 
thereof.-*  When  the  dangerous  character  of  the  deceased  is  a  matter 
of  public  notoriety,  the  accused  is  presumed  to  have  had  knowledge 
of  it.* 

221.  Preliminary  Proof  of  Hostile  Demonstration. — ^Evidence  that 
the  deceased  was  a  violent  and  dangerous  individual  is  admissible 
as  a  rule  only  when  it  explains  or  gives  meaning,  edgniiicaxice,  or 

16.  Note:  124  A.  S.  R.  1035.  S.  R.  232;  Keener  v.  State,  18  Ga 

17.  Garner  v.  State,  28  Fla.  113,  9  194,  63  Am.  Dec.  269;  Gardner  v. 
So.  835,  29  A.  S.  R.  232.  State,  90  Ga.  310,  17  S.  E.  86,  35  A. 

Note:  3  L  R.A.(N  S.)  375,  376.         S.  R.  202;  Dukes  v.  State,  11  Ind.  557, 

18.  Note :  124  A.  S.  R.  1029.  71  Am.  Dec.  370 ;  Com.  v.  Tircinski, 

19.  Pritchett  v.  State,  22  Ala.  39,  58  189  Mass.  257,  75  N.  E.  261,  4  Ann. 
Am.  Dec.  250;  Keener  v..  State,  18  Cas.  337,  2  L.R.A.(N.S.)  102;  State 
Ga.  194,  63  Am.  Dec.  269;  Dukes  v.  v.  Nelson,  166  Mo.  191,  65  S.  W.  749, 
State,  11  Ind.  657,  71  Am.  Dec.  370;  89  A.  S.  R.  681;  State  v.  Roderick,  77 
Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  Oliio  St,  301,  82  N.  E.  1082, 14  L.R.A. 
Rep.  508;  State  v.  Feeley,  194  Mo,  (N.S.)  704;  State  v.  Thompson,  49 
300,  92  S.  W.  603,  112  A.  S.  R.  511,  Ore.  46,  88  Pac.  583,  124  A.  S.  R. 
3  L.R.A.(N.S.)  351;  State  v.  Thomp-  1015  and  note;  Tiffany  v.  Com.,  121 
son,  49  Ore.  46,  88  Pac.  583,  124  A.  Pa.  St,  165,  15  Atl.  462,  6  A.  S.  R. 
S.  R.  1015.  775;  State  v.  Turner,  29  S.  C.  3J,  6 

Notes:  124  A.  S.  R.  1019;  2  L.R.A.  S.  E.  891, 13  A.  S.  R.  706;  ChiJders  v. 
(N.S.)  102;  3  L.R.A. (N.S.)  359;  11  State,  30  Tex.  App.  160,  16  S.  W. 
Ann.  Cas.  230.  903,  28  A.  S.  R.  899. 

20.  Smith  v.  United  States,  161  U.  Notes:  124  A.  S.  R.  1029;  2  L.R.A. 
S.  85,  16  S.  Ct.  483,  40  U.  S.  (L.  ed.)  (N.S.)  103;  4  Ann.  Cas.  339;  11  Ann. 
()2G;  Pritchett  v.  State,  22  Ala.  39,  58   Cas.  231. 

Am.  Dec.  250;  Lang  v.  State,  84  Ala.       1.  Notes:  124  A.  S.  R.  1030;  4  Ann. 
1,  4  So.  193,  5  A.  S.  R.  324;  Gamer  v.   Cas.  339. 
State,  28  Fla.  113,  9  So.  835,  29  A. 
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point  to  his  conduct  at  the  time  of  the  killing,  and'stich  conduct  nfiust 
be  shown  before  the  auxiliary  evidence  of  character  may  be  introduced. 
To  admit  such  evidence,  there  must  be  some  act  on  the  part  of  the 
deceased  which,  though  considered  independent  of  his  dangerous 
character,  would  be  regarded  as  innocent  or  harmless,  may  arouse  a 
reasonable  belief  of  imminent  peril  to  life  or  limb,  when  received  and 
considered  in  connection  with  or  illustrated  by  such  character.  It 
is  commonly  said  that  the  deceased  must  have  made  some  hostile 
demonstration  or  done  some  overt  act.*  And,  hence,  where  it  appears 
that  the  accused,  when  the  homicide  was  committed,  was  not  endeavor- 
ing to  defend  himself,  but  was  making  and  following  up  an  attack, 
which  was  altogether  unnecessary  for  the  immediate  protection  of 
his  life  or  pereon,  evidence  of  the  violent  and  dangerous  character  of 
the  deceased  is  not  admissible.'  The  necessary  preliminary  showing 
or  appearance  of  a  case  of  self-defense  may  be  adduced  either  in  the 
evidence  given  on  behalf  of  the  state  in  its  main  case,  or  by  the 
defendant  in  his  defense;  the  only  indispensable  prerequisite  is  that 
it  precede  the  oflFered  evidence  of  the  decedent's  character.*  Such 
proof  may  be  made  by  the  testimony  of  the  accused  standing  alone.* 
Obviously,  the  evidence  introduced  for  this  purpose  will  vary  very 
greatly  in  character.  The  essential  quality  is  that  the  hostile  act  be 
such  as  to  import  imminent  danger  to  life  or  limb.*  Proof  of  char- 
acter is  properly  excluded,  if,  at  the  time  it  is  offered,  no  evidence 
has  been  introduced  tending  to  show  that  the  deceased  made  any  attack 
on  the  defendant,  nor  does  the  action  of  the  court  become  erroneous 
on  the  subsequent  introduction  of  such  evidence,  unless  defendant 
recalls  the  witness  whose  testimony  has  been  excluded,  and  the  court 
again  refuses  to  receive  it.' 

222.  Mode  of  Proving  Deceased's  Character. — ^Where  character  evi- 
dence is  offered  in  support  of  the  contention  that  the  deceased  was 
the  aggressor  or  to  characterize  and  explain  his  acts,  the  defense  is 
reir^tricted  to  proof  of  general  reputation  in  the  community  where  the 
deceased  lived,  and  may  not  show  particular  acts  or  conduct  at 

2.  Pritchett  V.  State,  22  Ala.  39,  58  162;  Evers  v.  State,  31  Tex.  Crim.  318, 

Am.  Dec.  250;  Lanf  v.  State,  84  Ala.  20  S.  W.  744,  37  A.  S.  R.  811,  18 

1,  4  So.  193,  5  A.  S.  R.  324;  Jones  v.  L.RA.  421. 

People,  6  Colo.  452,  45  Am.  Rep.  526;  Notes:  124  A.  S.  R.  1027;  3  L.R.A. 

Garner  v.  State,  28  Fla.  113,  9  So.  (N.S.)  366,  356,  361;  4  Ann.  Cas.  339; 

835,  29  A.  S.  R.  232;  Gardner  v.  State,  11  Ann.  Cas.  230. 

90  Ga.  310,  17  S.  E.  86,  35  A.  S.  R.  3.  Gardner  v.  State,  90  Ga.  310,  17 

202;  Carle  v.  People,  200  111.  494,  66  S.  E.  86,  35  A.  S.  R.  202. 

N.  E.  32,  93  A.  S.  R.  208;  State  v.  4.  State  v.  Turner,  29  S.  C.  34,  6 

Vallery,  47  La.  Ann.  182,  16  So.  745,  S.  E.  891,  13  A.  S.  R.  706. 

49  A.  S.  R.  363;  Com.  v.  Tircinski,  5,  Note:  3  L.R,A.(NS.)  356. 

189  Mass.  257,  75  N.  E.  261,  4  Ann.  6.  Note:  3  L.R.A.(N.S.)   357. 

Cas.  337,  2  L.R.A.(N.S.)  102;  People  7.  Carle  v.  People,  200  Hi.  494,  66 

V.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  N.  E.  32,  93  A.  S.  R.  208. 
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specified  times.^  It  may  not  be  shown  that  the  deceased  had  engaged 
in  frequent  fights  in  which  he  used  deadly  weapons,  and  therewith 
made  deadly  assaults  on  his  antagonists.'  But  on  the  issue  whether 
or  not  the  accused  had  reasonable  ground  to  believe  himself  in  immi- 
nent danger/®  he  may  show  his  knowledge  of  specific  instances  of 
violence  on  the  part  of  the  deceased.**  But  in  no  case  may  a  witness 
state  his  opinion  of  the  character  of  the  deceased  or  how  the  latter 
would  have  acted  under  any  particular  set  of  circumstances.**  The 
traits  of  character  involved,  and  to  proof  of  which  evidence  must  be 
restricted,  are  those  of  violence,  belligerency,  uncontrolled  passion, 
and  the  like.**  This  permits  proof  of  the  habit  of  carrying  firearms 
or  other  weapons,**  but  naturally  excludes  evidence  of  unchastity  ** 
or  general  immorality.**  Proof  that  the  deceased  was  large  and 
strong  has  no  tendency  to  prove  that  he  was  violent  and  quarrel- 
some.*' 

223.  Conduct,  Appearance  and  Demeanor  of  Accused. — ^It  may  be 
regarded  as  settled  that  in  homicide  cases  as  well  as  all  other  criminal 
proceedings  *^  the  conduct  of  the  accused  at  or  about  the  time  the 
ofifense  is  alleged  to  have  been  committed,  and  at  or  about  the  time 
of  the  arrest,  may  go  in  evidence  to  the  jury  as  one  means  of  establish- 
ing the  fact  and  extent  of  his  guilt.^'    It  is  permissible  to  show  the 

8.  Dupree  v.  State,  33  Ala.  380,  73      Note:  3  L.R.A.(N.S.)  374. 

Am.   Dec.   422;    Garner  v.   State,   28       13.  State  v.  Hamilton^  124  La.  132, 
Fla.  113,  9  So.  835,  29  A.  S.  R.  232;  49  So.  1004,  18  Ann.  Cas.  981;  State 
Powell  V.  State,  101  Ga.  9,  29  S.  E.  v.  Peeley,  194  Mo.  300,  92  S.  W.  663, 
309,  65  A.  S.  R.  277;  State  v.  Fonte-  112  A.  S.  R.  611,  3  L.R.A.(N.S.)  361 
not,  50  La.  Ann.  537,  23  So.  634,  69  and  note;  State  v.  Roderick,  77  Ohio 
A.  S.  R.  455 ;  Wesley  v.  State,  37  Miss.  St.   301,  82  N.   E.  1082,  14  LJt.A. 
327,  75  Am.  Dec.  02;  King  v.  State,   (N.S.)  704. 
65  Miss.  576,  5  So.  97,  7  A.  S.  R.       14.  Note:  3  L.R.A.(N.S.)  366. 
681;  State  v.  Nelson,  166  Mo.  191,  65      16.  Note:  124  A.  S.  R,  1025. 
S.  W.  749,  89  A.  S.  R.  681;  State  v.       16.  Dupree  v.   State,  33  Ala.  380, 
Roderick,  77  Ohio  St.  301,  82  N.  E.  73  Am.  Dec  422;  Commonweailth  v. 
1082,  14  L.R.A.(N.S.)  704;  Harrison   Sapp,  90  Ky.  580,  14  S.  W.  834,  29 
V.  Com.,  79  Va.  374,  52  Am.  Rep.  634.  A.  S.  R.  405. 

Notes:  124  A.  S.  R.  1031,  1032;  3       17.  Kelly  v.  People,  229  Dl.  81,  82 
L.R.A.(N.S.)    370;    14   L.R.A.(N.S.)   N.  E.  198, 11  Ann.  Cas.  226, 12  L.R.A. 
709;  4  Ann.  Cas.  339;  11  Ann.  Caa.   (N.S.)  1169.    See  supra,  par.  126. 
231.  18.  See  Cbiminal  Law,  voL  8,  p. 

9.  King:  y.  State,  65  Miss.  576,  5  191. 

So.  97,  7  A.  S.  R.  681.  19.  Liles  v.  State,  30  Ala.  24,  68 

10.  See  supra,  par.  121.  Am.   Dec.   108;   People   v.   Potter,   5 

11.  Sneed  v.  Territory,  16  Okla.  641,  Mich.  1,  71  Am.  Dec  763;  Greenfield 
86  Pac.  70,  8  Ann.  Cas.  354 ;  Foster  v.  v.  People,  85  N.  Y.  75,  39  Am.  Rep. 
State,  102  Tenn.  33,  49  S.  W.  747,  73  636;  Stewart  v.  State,  19  Ohio  302, 
A.  S;  R.  855.  53  Am.  Deo.  426;  State  v.  Miller,  73 

Notes:  124  A.  S.  R.  1033;  3  L.R.A.  S.  C.  277,  53  S.  E.  426,  114  A.  S.  R. 

(N.S.)  372.  82;  State  v.  Lee,  85  S.  C.  101,  67  & 

12.  Hunter  v.  State,  54  Tex.  Crira.  E.  141,  137  A.  S.  R.  869. 
224,  114  S.  W.  124,  130  A.  S.  R.  887. 
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eoBduct  and  movemente  of  the  accused  during  the  entire  night  on 
which  the  crime  was  committed.*^  And  it  is  competent  to  prove  that 
after  the  killing  he  appeared  to  be  "nervous"  or  "frightened."  *  Upon 
the  same  principle,  where  a  person  is  accused  of  having  murdered  his 
wife,  it  is  competent  to  show  that  he  shed  no  tears  and  exhibited 
indifference  immediately  after  the  homicide.* 

224.  Conduct^  Condition  and  Utterances  of  Deceased. — ^It  is  only 
under  exceptional  circumstances  that  evidence  of  the  conduct,  acts 
and  utterances  of  the  deceased  becomes  relevant  and  admissible.' 
What  he  may  have  done  or  said  at  a  time  previous  to  the  homicidal 
act  and  unconnected  therewith,  is  too  remote  to  be  considered.^  In 
some  situations,  however,  such  evidence  becomes  admissible,* — where, 
for  example,  statements  of  the  deceased  constitute  part  of  the  res  gestae 
or  dying  declarations.^  Also  where  self-defense  is  pleadeid,  threats 
and  preparations  to  do  bodily  harm  to  the  accused  properly  may  be 
established  by  proof.'  Again,  where  it  is  contended  as  a  matter  of 
defense  that  the  deceased  committed  suicide,  it  is  competent  to  show 
that  the  latter  was  melancholy,  or  had  made  declarations  and  com- 
mitted acts  indicating  a  disregard  for  life  and  a  desire  to  end  it.'  Even 
in  this  situation,  however,  ^me  courts  hold  that  evidence  of  facts  as 
to  financial  condition,  domestic  trouble,  and  the  like,  is  not  competent, 
and  that  threats  to  commit  suicide  are  incompetent  when  unaccom- 
panied by  any  attempt  to  carry  them  into  execution^  or  when  not  a 
part  of  the  res  gestoe.* 

225.  Threats  Made  by  Deceased  against  Accused. — Many  cases  hold 
that  in  a  prosecution  for  homicide  the  defense  may  introduce  in  evi- 
dence proof  tliat  the  deceased  prior  to  the  commission  of  the  homicidal 
act  had  threatened  to  do  the  prisoner  a  bodily  injury  and  that  such 
threat  had  been  communicated  to  the  latter.^'  While  it  is  doubtful 
whether  in  any  case  mere  threats  of  the  deceased  can  make  out  a 

20.  Early  t.  State,  51  Tex.  Grim,  sober.  State  v.  Stockman,  82  S.  0. 
382,  103  S.  W.  868,  123  A.  S.  B.  889.  388,  64  S.  E.  595,  129  A.  S.  R.  888. 

1.  Tbomton  ▼.  State,  113  Ala.  43,       6.  See  infra,  par.  228. 

21  So.  356,  59  A.  S.  R.  97;  Dukes  v.  7.  See  infra,  par.  227  et  scq. 

State,  11  Ind.  557,  71  Am.  Dec.  370;  8.  State  v.  Beeson,  155  la.  355,  136 

State  V.  Vanella,  40  Mont.  326,  106  N.  W.  317,  Ann.  Cas.  1914D  1276  and 

Pac.  364,  20  Ann.  Cas.  398.  note;    Com.  v.   Trefethen,  157   Mass. 

2.  Greenfield  v.  People,  85  N.  Y.  75,  180,  31  N.  E.  961,  24  L  R.A.  235. 
39  Am.  Rep.  636.  9.  Note:  Ann.  Cas.  1914D  1279. 

3.  Powell  V.  State,  101  Ga.  9,  29  S.  10.  Dupree  v.  State,  33  Ala.  880,  73 
E.  309,  65  A.  S.  R.  277.  Am.  Dec.  422;   Walker  v.   State,  85 

4.  State  V.  Reed,  53  Kan.  767,  37  Ala.  7,  4  So.  680,  7  A.  S.  R.  17; 
Pac.  174,  42  A.  S.  R.  322.  Gunter  v.  State,  111  Ala.  23,  20  So. 

5.  In  reply  to  testimony  broug'bt  out  632,  56  A.  S.  R.  17 ;  Dumas  ▼.  State, 
by  the  defense  that  the  deceased  was  159  Ala.  42,  19  So.  224,  133  A.  S. 
drunk  on  the  day  of  the  homicide,  a  R.  17;  Bailey  v.  People,  54  Colo.  337, 
iritness  may  testify  that  he  met  the  de-  130  Pac.  832,  Ann.  Cas.  lf^l4C  1142. 
«eased  tliat  day  and  he  appeu:«d  to  be  45  LJl.A.(N.S.)  145;  Wilson  ▼.  State^ 
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case  of  self-defcn?e,  yet  if  they  were  known  to  the  prisoner  they  should 
be  admitted  and  weighed  by  the  jury  with  other  acts  indicating  hos- 
tility, to  aid  in  determining  whether  the  fatal  act  was  done  under  a 
reasonable  and  honest  conviction  that  its  perpetration,  then  and  there, 
was  necessary  on  the  part  of  the  accused  to  protect  himself.*^  Indeed, 
many  cases  assert  that  threats  are  not  to  be  admitted  unless  there  is 
<:omething  in  tlie  evidence  tending  to  make  out  a  case  of  self-defensc.^- 
Pursuant  to  the  same  thought  the  weight  of  authority,  although  thcro 
are  cases  to  the  contrarv,*'  holds  that  in  order  to  render  threats  of 
the  deceased  admissible  the  proof  must  show  an  overt  act  or  demon- 
stration of  immediate  intention  on  the  part  of  the  deceased  to  carry 
them  into  execution,^*  the  act  being  of  such  a  character  as  naturally 
to  induce  a  reasonable  belief  that  the  party  threatened  will  lose  his 
life  or  suffer  serious  bodilv  harm  if  he  does  not  take  the  life  of  his 
adversary.^*     Whether  the  evidence  discloses  such  an  overt  act  or 

39  Fla.  234,  11   So.  556,  17  L.R.A.  On   a  trial   for  killing  a  stranger 

654   and    note;    Campbell   v.   People,  upon  his  roughly  and  suddenly  awak- 

16  111.   17,  61   Am.   Dec.  49;   Dukes  ening  the  defendant,  evidence  is  com- 

v.   State,  11  Ind.  557,  71  Am.  Dec.  peteni  to  show  that  the  defendant  had 

370;   State   v    Harris,   45   La.   Ann.  recently   had   his   life    threatened    by 

842,  13   So.  199,  40  A.   S.   R.   259;  another   than   the   deceased.    Fain   v. 

Com.  v.  Trefethen,  157  Mass.  180,  31  Com.,  78  Ky.  183,  39  Am.  Rep.  213. 

N.  E.  961,  24  L.R.A.  236;  People  v.  11.  Gamer  v.  State,  28  Fla.  113,  9 

Owen,  154  Mich.  571,  118  N.  W.  590,  So.  835,  29  A.  S.  R.  232;  Campbell  v. 

21  L.R.A.(N.S.)  520;  People  v.  Alex-  People,  16  III.  17,  61  Am.  Dec.  49; 

ander,  161  Mich.  645,  126  N.  W.  837,  Alexander  v.  State,  25  Tex.  App.  260, 

21  Ann.  Cas.  150;  Saunders  v.  State,  7  S.  W.  867,  8  A.  S.  R.  438;  State  v. 

4  Okla.  Crim.  264,  111  Pac.  965,  Ann.  Cashing,  14  Wash.  627,  46  Pac.  146, 

Cas.  1912B  766;  State  v.  Doris,  51  Ore.  53  A.  S.  R.  883. 

136,  94  Pac.  44,  16  L.R.A.(N.S.)  660;  Notes:  89  A.  S.  R.  700-;  2  L.R.A. 

Com.  v.  McManus,  143  Pa.  St.  64,  21  (N.S.)  104;  3  L.R.A.(N.S.)  524. 

Atl.  1018,  22  Atl.  761,  14  L.R.A.  89;  12.  State  v.  Scott,  26  N.  C.  409,  42 

State  v.  Stockman,  82  S.  C.  388,  64  Am.  Dec.  148. 

S.  E.  595,  129  A.  S.  R.  888;  Wallace  Notes:    17    KR.A.    656;    3   L.R.A. 

v.  State,  44  Tex.  Crim.  300,  70  S.  W.  (N  S.)  523. 

756,  100  A.  S.  R.  855;  Huddleston  v.  13.  Wallace  v.  State,  44  Tex.  Crim, 

State,  54  Tex.  Crim.  93,  112  S.  W.  300.  70  S.  W.  756, 100  A.  S.  R.  865. 

64,  130  A.   S.  R.  875;  Hightower  v.  Note:  3  L.RJl.(N.S.)  625. 

Sate,  56  Te^.  Crim.  248,  119  S.  W.  14.  People  v.  Campbell,  69  Cal.  243, 

691,  133  A.  S.  R.  966;  State  v.  Cush-  43  Am.  Rep.  257;  Garner  v.  State^  28 

ing,  14  Wa«h.  527,  45  Pac.  145,  53  Fla.  113,  9  So.  835,  29  A.  S.  R.  232; 

A.  S.  R.  883;  Deitz  v.  State,  149  Wis.  State  v.  Harris,  45  La.  Ann.  842,  13 

462,  136  N.  W.  166,  Ann.  Cas.  1913C  So.  199,  40  A.  S.  R.  259;   State  v. 

732;  Hollvwood  v.  State,  19  Wyo.  493,  Tolla,  72  N.  J.  L.  616,  62  AtL  676,  3 

120  Pac.  471,  122  Pac.  588,  Ann.  Cas.  L.R.A.(N.S.)  623. 

19131^:  218.  Notes:   89  A.   S.  R.  700,  701;  17 

Notes:  43  Am.  Rep.  262;  89  A.  S.  L.R.A.   656;   2  L.R.A.(N.S.)    104;   3 

R.    700;    17    L.R.A.    654;    3    L.R.A.  L.RA.(N.S.)   624;   Ann.   Cas.  1912G 

(N.S.)    524;    38   L.R.A.(N.S.)    1091;  480. 

Ann.  Cas.  1912C  480.  15.  Garner  v.  State,  28  Fla.  113,  9 

8eo  supra,  par.  125.  So.  835,  29  A.  S.  R.  232. 
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demonstration  is  a  question  within  the  discretion  of  the  trial  court.** 
If  it  appears  that  there  was  any  act  calculated  to  induce  a  bcJief  of 
danger  to  life  or  of  bodily  harm  the  threats  should  be  admitted.  They 
should  also  be  admitted  when  any  doubt  exists  in  the  mind  of  the 
court  as  to  whether  or  not  the  alleged  demonstration,  considered  in 
connection  with  such  threats,  would  be  sufficient  to  cause  a  man  of 
ordinary  prudence  to  reasonably  believe  himself  to  be  in  danger  of 
his  life  or  of  great  bodily  harm.*^  In  character  the  threats  must  have 
been  definite  and  directed  against  the  prisoner;  if  vague  and  general 
they  should  be  excluded.**  While  their  remoteness  in  respect  of  time 
does  not  affect  their  admissibility,*^  their  weight  as  evidence  is,  how- 
ever, dependent  upon  their  nearness  in  point  of  time,*^  as  well  as  the 
circumstances  attending  their  utterance.*  In  giving  evidence  of 
threats  it  is  proper  for  the  witness  to  state  the  language,  or  the  sub- 
stance of  the  language,  used  by  the  declarant,  so  that  the  court  and 
jury  may  determine  whether  in  fact  there  was  any  threat,  and  the 
nature  thereof.* 

226.  Uncommunicated  Threats  Made  by  Deceased. — Concerning 
the  admission  of  uncommunicated  threats  uttered  by  the  deceased, 
there  has  been  some  misunderstanding,*  but  the  general  principles 
have  come  to  be  quite  well  settled.  The  fundamental  rule  is  that  such 
threats  are  not  admissible,*  the  reason  being  that  if  the  prisoner  had 
no  knowledge  of  their  utterance  he  could  not  have  been  influenced  by 
them  in  his  actions.*  The  courts,  however,  have  engrafted  so  many 
exceptions  upon  the  rule  that  it  may  be  doubted  whether  there  is 
any  case  left  for  its  application.  Uncommunicated  threats  in  some 
instances,  when  made  near  the  time  of  the  affray  in  which  the  homi- 
cide occurred,  have  been  held  admissible  as  part  of  the  res  gestae.* 
Again,  where  it  is  a  question  whether  the  accused  or  the  deceased  was 
the  aggressor  in  the  fatal  encounter,  uncommunicated  threats  are 
held  to  be  competent.^    Also,  such  threats  are  held  to  be  admissible 

16.  Gamer  v.  State,  28  Fla.  113,  9       2.  State  v.  Stoctanan,  82  S.  C.  388, 
So.  835,  29  A.  S.  R.  232;   State  v.   64  S.  E.  595.  129  A.  S.  R.  888. 
Harris,  45  La.  Ann.  842,  13  So.  199,       3.  Note:  17  L.R.A.  657. 

40  A.  S.  R.  259.  4.  Carroll  v.  State,  23  Ala.  28,.  58 

17.  Garner  v.  State,  28  Fla.  113,  9  Ara.   Dec.   282;   Gamer  v.   State,  28 
So.  835,  29  A.  S.  R.  232.  Fla.  113,  9  So.  835,  29  A.  S.  R.  232; 

18.  Notes:    89    A.    S.    R.    703;    17  Levy  v.  State,  28  Tex.  203,  12  S.  W. 
L.R.A.  661,  662.  696,  19  A.  S.  R.  826. 

19.  Keener  v.  State,  18  Ga.  194,  63     '  Notes:   89   A.   S.  R.  705,  708;  17 
Am.  Dec.  269;  State  v.  Averill,  85  Vt.  L.R.A.  657;  Ann.  Cas.  1912C  481. 
115,   81  Atl.   461,  Ann.   Cas.   1914B       5.  Carroll  v.  State,  23  Ala.  28,  58 
1005.  Ara.  Dec.  282. 

Note:  17  L.R.A.  663.  6.  Gamer  v.  State,  28  Fla.  113,  9 

20.  State  v.  Averill,  85  Vt.  115,  81  So.  835,  29  A.  S.  R.  232. 

Atl.  461,  Ann.  Cas.  1914B  1005.  Notes:  89  A.  S.  R.  699,  703;  Ann. 

Note:  17  L.R.A.  663.  Cas.  1912C  485. 

1.  Note :  17  L.R.A.  663.  7.  Wiggins  v.  Utah,  93  U.  S.  465,  23 
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when  corroborative  of  communicated  threats,®  when  they  disclose 
animus,  malice,  or  hostility  on  the  part  of  the  deceased,*  and  "where 
they  tend  to  throw  light  on  the  occurrence  and  aid  the  jury  in  a 
correct  interpretation  of  the  same."  ^^ 

227.  Threats  Made  by  Accused  against  Deceased. — According  to  a 
general  rule  of  criminal  law,  threats  to  commit  the  crime  for  which 
one  is  on  trial  are  competent  as  evidence  against  him  upon  the  ques- 
tion whether  he  in  fact  did  it,  because  they  show  an  intention  to  do  it, 
and  therefore  a  probability  is  created  that  he  is  the  person  who  did  it.** 
This  principle  frequently  has  found  application  in  prosecutions  for 
homicide.*^    Thus,  for  instance,  evidence  is  admissible  in  a  homicide 

U.  S.  (L.  ed.)  941;  Howard  v.  State,  9.  Keener  v.  State,  18  Ga.  194,  63 

172  Ala.  402,  55  So.  255,  34  L.R.A.  Am.  Dec.  269;  Campbell  v.  People,  16 

(N.S.)  9S0;  Bell  V.  State,  69  Ark.  148,  111.   17,  61  Am.   Dec.  49;   Holler  v. 

61  S.  W.  918,  80  A.  S.  R.  188;  Garner  State,  37  Ind.  57,  10  Am.  Rep.  74; 

V.  State,  28  Fla.  113,  9  So.  835,  29  A.  State  v.  Turpin,  77  N.  C.  473,  24  Am. 

S.  R.  232;  Wilson  v.  State,  30  Fla.  Rep.  455;   State  v.  Baldwin,  155  N. 

234,  11  So.  556,  17  L.R.A.  654  and  C.  494,  71  S.  E.  212,  Ann.  Cas.  1912C 

note;  Campbell  v.  People,  16  111.  17,  479;  State  v.  Averill,  85  Vt.  115,  81 

61  Am.  Dec.  49 ;  Hart  v.  Com.,  85  Ky.  Atl.  461,  Ann.  Cas.  1914B  1005 ;  State 

77,  2  S.  W.  673,  7  A.  S.  R.  576;  People  v.   Gushing,   14   Wash.   527,  45   Pac. 

V.  Cook,  39  Mich.  236,  33  Am.  Rep.  145,  53  A.  S.  R.  883. 

380;  Sinclair  v.  State,  87  Miss.  330,  Notes:  89  A.  S.  R.  707;  17  L.R.A. 

39  So.  522,  112  A.  S.  R.  446,  2  L.R.A.  659;  3  L.R.A.(N.S.)   625,  526;  Ann. 

(N.S.)    553;    State   v.    Spencer,    160  Cas.  1912C  484. 

Mo.  118,  60  S.  W.  1048,  83  A.  S.  R.  10.  State  v.  Baldwin,  156  N.  C.  494, 

463;  State  v.  Nelson,  166  Mo.  191,  65  71  S.  E.  212,  Ann.  Cas.  1912C  479. 

S.  W.  749,  89  A.  S.  R.  681;  State  v.  To  like  effect  see  Sinclair  v.  State,  87 

Hennessy,  29  Nev.  320,  90  Pac.  221,  Miss.  330,  39  So.  522,  112  A.  S.  R. 

13  Ann.  Cas.  1122;  Stokes  v.  People,  446,  2  LR.A.(N.S.)  553. 

53  N.  Y.  164,  13  Am.  Rep.  492 ;  State  11.  Hart  v.  Com.,  85  Ky.  77,  2  S. 

V.  Turpin,  77  N.  C.  473,  24  Am.  Rep.  W.  673,  7  A.  S.  R.  576.     See  Crimi- 

455;  State  v.  Baldwin,  155  N.  C.  494,  kal  Law,  vol.  8,  p.  186. 

71  S.  E.  212,  Ann.  Cas.  1912C  479  12.  Dunn  v.  State,  2  Ark.  229,  35 

and  note;  Saunders  v.  State,  4  Okla.  Am.  Dec.  54;  Palmer  v.  People,  138 

Crim.  264,  111  Pac.  965,  Ann.   Cas.  111.  356,  28  N.  E.  130,  32  A.  S.  R. 

1912B   766;   State  v.  Doris,  51   Ore.  146;  Hart  v.  Com.,  85  Ky.  77,  2  S. 

136,  94  Pac.  44,  16  L.R.A. (N.S.)  660;  W.  673,  7  A.  S.  R.  576;  Cheatham  v. 

State  V.  Stockman,  82  S.  C.  388.  64  State,  67  Miss.  385,  7  So.  204,  19  A. 

S.  "E.  595,  129  A.  S.  R.  888;  Huddles-  S.   R.   310;   Burt  v.   State,  72  Miss, 

ton  V.   State,  54  Tex.  Crim.  93,  112  408,  16  So.  342,  48  A.  S.  R.  563;  Hop- 

S.  W.  64,  130  A.  S.  R.  875;  State  v.  kins  v.  Com.,  50  Pa.  St.  9,  88  Am. 

Cushiiiff,  14  Wash.  527,  45  Pac.  145,  Dec.  518;  State  v.  Lee,  85  S.  C.  101, 

53  A.  S.  R.  883.  67  S.  E.  141, 137  A.  S.  R.  860;  Hunter 

Notes:   89   A.   S.  R.   609,  700;   17  v.  State,  54  Tev.  Crim.  224,  114  S.  W. 

L.R.A.  658;  3  L.R.A.(N.S.)  526.  124,   130   A.    S.   R.   887;   Blocker  v. 

8.  State  V.  Tun^in,  77  N.  C.  473,  24  State,  55  Tex.  Crim.  30,  114  S.  W. 

Am.  Rep.  455;  State  v.  Baldwin,  155  814, 131  A.  S.  R.  772;  State  v.  Averill, 

N.  C.  494,  71  S.  E.  212,  Ann.  Cas.  85  Vt.  115,  81  Atl.  461,  Ann.   Cas. 

19]  2C  479.  1914B  1005;  Hollywood  v.  State,  19 

Note:  89  A.  S.  R.  706;  17  L.R.A,  Wyo.  493,  120  Pac.  471,  122  Pac  688, 

C58;  Aun.  Cas.  1912C  485.  Ann.   Cas.  1913E  218. 
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case  that  the  defendant  said,  prior  to  the  killing,  that  he  would  kiH 
the  deceased  if  he  did  not  stop  going  to  see  a  certain  woman  about 
whom  there  was  rivalry  between  them.*'  Nor  does  it  make  any  differ- 
ence, according  to  the  weight  of  authority,  that  the  threats  of  the 
accused  were  of  a  general  and  indefinite  nature,  and  it  is  held  that, 
although  not  directed  against  the  deceased,  the  threats  are  yet  ad«:nis- 
sible,  inasmuch  as  they  tend  to  disclose  general  malice.**  According 
to  some  courts,  however,  threats  having  no  reference  to  the  deceased 
are  not  admissible; "  and  it  seems  generally  to  be  admitted  that  if 
threats  were  directed  against  another  than  deceased  it  is  not  permis- 
Bible  to  give  them  in  evidence.**  But  threats  are  admissible  when 
made  by  the  accused  against  a  class  of  persons  to  which  the  deceased 
belonged,  although  the  name  of  the  deceased  was  not  mentioned.*' 
As  a  rule,  only  the  probative  force,  not  the  admissibility  of  threats, 
is  affected  by  the  circumstances  under  which  they  were  made,  their 
repetition,  the  lapse  of  time  intervening  between  their  utterance  and 
the  killing,  whether  they  were  absolute  or  conditional,  whether  there 
was  opportunity  for  carrying  them  into  execution,  and  other  similar 
considerations.*'  Nor  is  the  admissibility  of  threats  affected  by  the 
fact  that  they  were  not  communicated  to  the  deceased.** 

228.  Statements  of  Deceased  Relative  to  Homicidal  Act — ^Utter- 
ances of  the  deceased,  if  within  the  rules  permitting  proof  of  uSe  res 
gestfie,^^  are  admissible,  whether  made  before,*  or  after  the  homicidal 

Notes:  89  A.  S.  R.  692,  693;  62  16.  Note:  89  A.  S.  R.  697. 

LJi.A.  228.  17.  Palmer  v.  People,  138  EL  356, 

Similarly,  statements  of  a  person  on  28  N.  E.  130,  32  A.  S.  R.  146. 

trial  for  murder,  made  after  the  homi-  Note:  89  A.  S.  R.  698. 

cide  and  showing  intense  dislike  and  18.  Henderson  v.  State,  70  Ala.  23, 

ill-will   toward   the  deceased,  are  ad-  45  Am.  Rep.  72;  State  v.  Porter,  213 

missible  in  evidence.     Carson  v.  State,  Mo.  43,  111  S.  W.  529,  127  A.  S.  R. 

57  Tex.  Crim.  394, 123  S.  W.  590, 136  589;  Hunter  v.  State,  54  Tex.  Crim. 

A.  S.  R.  981.  224,  114  S.  W.  124,  130  A.  S.  R.  887. 

13.  Blocker  v.  State,  55  Tex.  Crim.  Note :  89  A.  S.  R.  695,  696. 
30,  114  S.  W.  814, 131  A.  S.  R.  772.  19.  Note:  89  A.  S.  R.  693. 

14.  Slate  V.  Feeley,  194  Mo.  300,  92  20.  See  Evidence,  vol.  10,  p.  974. 
S.  W.  663,  112  A.  S.  R.  511,  3  L.R.A.  1.  State  v.  Alcorn,  7  Idaho  599,  64 
(N.S.)   351.  Pac.  1014,  97  A.  S.  R.  252;  State  v. 

Note:  89  A.  S.  R.  694.  Vincent,  24  la.  570,  95  Am.  Dec.  753; 

But  a  threatening  anonymous  let-  State  v.  Kelleher,  224  Mo.  145,  123 
ter  received  by  the  deceased  two  S.  W.  551,  19  Ann.  Cas.  1270;  Wash- 
months  before  he  was  killed  is  not  ad-  ington  v.  State,  19  Tex.  A  pp.  521,  53 
missible  in  evidence  against  his  slayer.  Am.  Rep.  387.  In  Means  v.  State,  10 
in  the  absence  of  evidence  connecting  Te^.  App.  16,  38  Am.  Rep.  640,  it 
him  with  the  authorship  or  sending  of  was  held  to  be  proper  to  permit  a 
the  letter.    Karr  v.  State,  100  Ala.  4,  witness   to  testify   that  on   the   occa- 

14  So.  851,  46  A.  S.  R.  17.  sion  in  question  the  deceased,  sitting 

15.  George  v.  State,  145  Ala.  41,  40  in  church  and  looking  out  of  a  window, 
8o.  9G1,  117  A.  S.  R.  17.  said  to  witness  that  the  defendant  waa 

Note :  89  A.  S.  R.  694.  outside  fixing  to  shoot  him,  and  d6« 
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act.*  The  general  rule  is  that  where  declarations  are  unconsciously 
associated  with  and  related  to  the  homicidal  deed,  even  though  separ- 
ated from  it  by  a  short  time,  they  are  evidence  of  the  character  of  the 
deed  and  a  part  of  the  res  gestae.  No  inflexible  rule  as  to  the  length  of 
the  interval  between  the  act  of  killing  and  the  act  or  declaration  of  the 
person  killed  can  be  formulated.  In  that  matter  the  facts  of  each  case 
stand  alone  and  must  speak  for  themselves.  In  each  case  the  particular 
facts  and  incidents  must  be  considered  as  an  independent  group,  and 
the  judge  must  determine  whether  they  fall  within  or  without  the 
operation  of  the  rule.*  Pursuant  to  another  principle  of  law  it  is 
permissible  to  prove  the  dying  declarations  of  the  person  slain.* 

229.  Statements  of  Accused  Explanatory  of  Killing. — Statements 
made  by  the  accused  after  the  commission  of  the  homicidal  act  are 
held  to  be  admissible  ^  or  inadmissible  ®  in  accordance  with  the  doc- 
trine of  res  gestae.'  No  very  definite  rule  can  be  stated  for  determin- 
ing what  utterances  are  admissible  and  what  inadmissible.  Each 
case  is  to  be  governed  largely  by  its  own  particular  circumstances.*^ 
Perhaps  it  is  safe  to  say  that  statements  relating  to  the  act  of  killing 

• 

ceased  immediately  rose  and  went  to  195,  56  L.R.A.  372;  Kirby  v.  State, 
the  door,  where  some  one  fired  on  and  9  Yerg.  (Tenn.)  383,  30  Am.  Dec. 
killed  him.  420;  Brumley  v.  State,  21  Te  •.  App. 

2.  George  v.  State,  145  Ala.  41,  40  222,  17  S.  W.  140,  57  Am.  Rep.  612; 
So.  961,  117  A.  S.  R.  17;  State  v.  State  v.  Nist,  66  Wash.  55,  118  Pac. 
Molisse,  38  La.  Ann.  381,  58  Am.  Rep.  920,  Ann.  Cas.  1913C  409;  Hollywood 
181  and  note;  State  v.  Foley,  113  La.  v.  State,  19  Wyo.  493,  120  Pac.  471, 
52,  36  So.  885, 104  A.  S.  R.  493;  Com.  122  Pac.  588,  Ann.  Cas.  1913E  218: 
V.  McPike,  3  Cush.  (Mass.)  181,  50  Reg.  v.  Bedingfield,  14  Cox  C.  C.  341, 
Am.  Dec.  727;  State  v.  Arnold,  47  S.  11  Eng.  Rul.  Cas.  298.  And  see  Ad- 
C.  9,  24  S.  E.  926,  58  A.  S.  R.  867;  missions  and  Declarations,  vol.  1, 
Washington   v.    State,  19   Tex.   App.  p.  527  et  seq. 

521,  53  Am.  Rep.  387;  Lewis  v.  State,      6.  Honeycutt  v.  State,  42  Tex.  Crim. 

29  Tex.  App.  201,  15  S.  W.  642,  25  129,  57  S.  W.  806,  96  A.  S.  R.  797; 

A.  S.  R.  720;  Chapman  v.  State,  43  Vann  v.  State,  45  Tex.  Crim.  434,  77 

Tex.  Crim.  328,  65  S.  W.  1098,  96  A.  S.  W.  813,  108  A.  S.  R.  961;  Scott  v. 

S.  R.  874.  State,  46  Tex.  Crim.  536,  81  S.  W. 

3.  State  V.  Molisse,  38  La.  Ann.  381,  294, 108  A.  S.  R.  1032;  State  v..Wood- 
58  Am.  Rep.  181  and  note.  row,  58  W.  Va.  527,  52  S.  E.  545,  112 

4.  People  V.  Carlton,  57  Cal.  83,  40  A.  S.  R.  1001,  6  Ann.  Cas.  180,  2 
Am.    Rep.    112;    State    v.    Dart,    29  L.R.A.  (N.S.)  862. 

Conn.  153,  76  Am.  Dec.  596;  Cox  v.  6.  Dures  v.  State,  11  Ind.  557,  71 

State,  64  Ga.  374,  37  Am.  Rep.  76;  Am.   Dec.   370;    Mayes   v.    State,   64 

Franklin  v.  State,  69  Ga.  36,  47  Am.  Miss.  329,  1  So.  733,  60  Am.  Rep.  58; 

Rep.  748;  Von  Pollnitz  v.   State,  92  Smith  v.  State,  46  Tex.  Crim.  267,  81 

Ga.  16,  18  S.  E.  301,  44  A.  S.  R.  72;  S.  W.  936,  108  A.  S.  R.  991;  Johnson 

People  V.  Warren,  259  111.  213,  102  v.  State,  129  Wis.  146,  108  N.  W.  55, 

N.  E.  201,  Ann.  Cas.  1914C  219;  State  9  Ann.  Cas.  923,  5  L.R.A.(N.S.)  809. 

V.   Ridgely,   2   Har.   &   McH.    (Md.)  7.  See  Evidkncb,  vol.  10,  p.  974. 

120,  1  Am.  Dec.  372;  Field  v.  State,  8.  Mayes  v.  State,  64  Miss.  329,  1 

57    Miss.    474,    34    Am.    Rep.    476;  So.  733,  60  Am.  Rep.  58. 
Harper  v.  State,  79  Miss.  575,  31  So. 
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are  competent,  when  made  within  a  few  minutes  of  the  occurmnee.* 
But  statements  made  long  after  the  killing  will  be  deemed  to  be  self 
serving  and  hence  inadmissible.*®  Thus  it  has  been  neid  that  one 
accused  of  murder  may  not  introduce  in  evidence  as  part  of  the  res 
gestae  a  conversation  concerning  the  killing,  had  by  him  with  the 
motorman  of  the  street  car  on  which  he  was  riding  to  the  police  station 
after  the  murder  for  the  purpose  of  surrendering  himself,  where  it 
appears  that  the  defendant  did  not  leave  the  scene  of  the  homicide 
until  some  time  after  it. had  occurred,  and  that  he  took  time  to  summon 
a  doctor  before  going  to  the  police  station.**  If  the  statements  of  the 
prisoner  are  of  such  a  character  as  to  constitute  an  admission  **  or 
confession  of  tlie  killing  their  admissibility  will  be  governed  by  other 
rules  of  law.** 

230,  Scene  of  Crime — ^Footprints — Trailing. — ^Any  traces  or  marks 
at  or  near  the  scene  of  the  crime,  about  the  time  of  its  commission, 
indicative  of  the  presence  or  proximity  of  the  accused,  are  always  ad- 
missible as  facts  tending  to  connect  the  defendant  with  its  commis- 
sion.** Accordingly,  it  is  permissible  to  prove  that  articles  found  at 
the  scene  of  the  killing  were  the  property  of  the  accused.**  Again,  it 
is  permissible  to  prove  the  character  of  footprints  in  the  ground  at 
the  place  of  the  homicide  and  their  correspondence  in  respect  of  size, 
shape  or  other  peculiarity  with  the  feet  of  the  accused  or  shoes  worn 
by  him  or  found  in  his  possession  after  the  killing.**  Somewhat 
similarly,  a  witness  may  testify,  as  a  circumstance  tending  in  some 
degree  to  connect  the  accused  with  the  offense,  that  he  trailed  certain 
human  tracks  found  by  him^  from  near  the  scene  of  the  homicide 

9.  Craven  ▼.  State,  49  Tex.  Crira.  73  S.  C.  277,  63  8.  E.  426,  114 
78,  90  S.  W.  311,  122  A.  S.  R.  799;  A.  S.  R.  82.  Declarations  of  co-con- 
(four  to  six  minutes  after  shooting),  spirators.  Smith  v.  State,  46  Tex. 
To  like  effect  see  Scott  v.  State,  46  Crim.  267,  81  S.  W.  936,  108  A.  S.  R. 
Tex.  Crim.  536,  81  S.  W.  294,  108  A.  991.  See  Admissions  and  Decuuu- 
S.  R.  1032;  Honeynitt  v.  State,  42  Tex.  tions,  vol.  1,  pp.  472,  518. 

Crim.  129|  57  8.  W.  806,  96  A.  S.  R.  13.  See  Admissions  and  Declara- 

797.  TiONS,  vol.  1,  p.  650  et  seq.     As  to 

10.  Smith  ▼.  State,  46  Tex.  Crim.  sufficiency  of  confessions  to  establish 
267,  81  S.  W.  036,  108  A.  S.  R.  991.  corpus  delicti,  see  supra,  par.  43. 

11.  Johnson  v.  State,  129  Wis.  146,  14.  Hodge  v.  State,  97  Ala.  37,  12 
108  N.  W.  55,  9  Ann.  Cas.  923,  6  So.  164,  38  A.  S.  R.  145;  Thornton  v. 
L.R.A.(N.S.)   809.  State,  113  Ala.  43,  21  So.  356,  59  A. 

12.  Hod^  V.  State,  97  Ala.  37,  12  S.  R.  97. 

So.  164,  38  A.  S.  R.  145;  People  v.  16.  Thornton  v.  State,  113  Ala.  43, 

Pfanschmidt,  262  111.  411,  104  N.  E.  21  So.  356,  59  A.  S.  R.  97. 

804,  Ann.  Cas.  1915A  1171;  Dukes  v.  16.  Hodore  v.  State,  97  Ala.  37,  12 

State,  11  Ind.  557,  71  Am.  Dec.  370;  So.  164,  38  A.  S.  R.  145;  Parker  v. 

Brown  v.  State,  78  Miss.  637,  29  So.  State,  46  Te^.  Crim.  461,  80  S.  W. 

519,  84  A.  S.  R.  641;  State  v.  Poll,  1008,  108  A.  S.  R.  1021,  3  Ann.  Cas. 

8  N.  C.  442,  9  Am.  Dec.  655;  Sneed  893.     See  Criminal  Law,  vol.  8,  pp. 

▼.   Territory,   16  Okla.   641,  86   Pac.  183,  195,  196;  Evidence,  vol.  10,  p. 

70,  8  Ann.  Cas.  354;  State  ▼.  Miller,  993. 

927 


§  231  HOMICIDE  13  R.  C.  L. 

to  or  near  to  the  home  of  the  accused,  and  he  may  describe  them  and 
state  that  the  tracks  trailed  appeared  to  him  to  be  the  same  as  the 
tracks  found.*'  And  where  there  is  evidence  tending  to  show  that 
the  defendant  was  in  the  vicinity  of  the  crime  about  the  time  it  was 
committed,  it  is  competent,  according  to  the  weight  of  authority,  to 
prove  that  dogs  trained  to  track  human  beings  took  up  a  trail  at  the 
scene  of  the  crime  and  went  thence  to  a  point  where  the  defendant  is 
shown  to  have  been  after  the  commission  of  the  act.*® 

231.  Body  of  Deceased;  Clothing;  Instrument  of  Death. — It  may 
be  slated  as  a  general  proposition  that  the  body  of  the  deceased  or 
portions  thereof  are  admissible  in  evidence  whenever  the  appearance 
or  condition  of  the  corpse  arises  as  an  issue  in  the  case.**  Where  the 
question  of  guilt  depends  upon  the  location  of  the  wound  causing 
death  and  such  fact  can  be  determined  by  disinterment  of  the  body 
■!ind  the  holding  of  an  autopsy  thereon,  and  in  no  other  way,  the  court 
should  order  such  disinterment  and  autopsy.*®  It  must  appear,  how- 
ever, according  to  some  authorities,  that  the  body  or  the  portion  offered 
in  evidence  has  not  undergone  substantial  change  since  the  occurrence 
of  death.*  It  is  settled  by  numerous  authorities  that  the  clothing 
worn  by  the  deceased  at  the  time  of  his  death  may  be  introduced  in 
evidence,*  proof  first  having  been  given  of  the  identity  of  the  articles 
of  apparel  •  and  of  their  unchanged  condition.*  It  has  been  thought 
that  when  there  is  no  question  in  regard  to  the  location  of  the  wounds, 
or  their  effect  and  character,  the  bloody  clothing  worn  by  the  deceased 
at  the  time  of  the  killing  will  not  be  admitted;  that  it  is  permissible 
to  introduce  such  clothing  only  when  the  introduction  seems  to  illus- 
trate some  point,  or  solve  some  question,  or  throw  light  on  the  matter 

17.  Parker  v.  State,  46  Tex.  Crira.  where  it  has  been  buried  for  a  long 
461,  80  8.  W.  1008, 108  A.  S.  R.  1021,  time  and  the  evidence  does  not  clearly 
3  Ann.  Cas.  893.  show  that  it  is  in  the  same  condition 

18.  Hod^re  v.  State,  98  Ala.  10,  12  that  it  was  in  at  the  time  of  buriaL 
So.  164,  30  A.  S.  R.  17;  Richardson  Self  v.  State,  90  Miss.  58,  43  So.  045, 
V.  State,  145  Ala.  46,  14  So.  82,  8  Ann.  12  L.R.A.(N.S.)  238. 

Cas.  108.  See  Criminal  Law,  vol.  8,  2.  Saunders  v.  State,  4  Okla.  Crim. 
p.  184.  264,  111  Pac.  966,  Ann.  Cas.  1912B 

19.  State  V.  Vincent,  24  la.  670,  95  766  and  note;  Hart  v.  State,  15  Tex. 
Am.  Dec,  753;  Gray  v.  Cora.,  101  Pa.  App.  202,  49  Am.  Rep.  188;  Levy  ▼. 
St.  380,  47  Am.  Rep.  733;  Gray  v.  State,  28  Tex.  App.  203,  12  S.  W.  596, 
State,  55  Tex.  Crim.  90,  114  S.  W.  19  A.  S.  R.  826;  State  v.  Gushing,  14 
635,  22  L.R.A.(N.S.)  513  and  note.  Wash.  527,  45  Pac.  145,  53  A.  S.  R. 
See  also  Com.  v.  Holmes,  157  Mass.  883.  And  see  Criminal  Law,  vol.  8, 
233,  32  N.  E.  6,  34  A.  S.  R.  270.  p.  180. 

Note:   12  L.R.A.(NS.)   238.  3.  McKay  v.  State,  90  Neb.  63,  132 

20.  Gray  v.  State,  55  Tex.  Crim.  90,  N.  W.  741,  Ann.  Cas.  1913B  1034,  39 
114  S.  W.  635,  22  L.R.A.(N.S.)   513   L.R.A.(N.S.)  714. 

and  note.     And  see  Dead  Bodt,  vol.       Note:  Ann.  Cas.  1912B  778. 

8,  p.  697.  4.  Levy  v.  State,  28  Tev.  App.  203, 

1.  A   portion   of   the   skull   of   de-   12  S.  W.  696, 19  A.  S.  R.  826. 
eeased  b  not  admissible  in  evidence,       Note:  Ann.  Cas.  1912B  766. 
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connected  with  the  proper  solution  of  the  case,  but  under  no  other 
circumstances,  as  the  admission  of  such  bloody  clothes  before  the 
jury  would  tlien  serve  no  purpose  except  to  influence  their  minds 
against  the  accused.  But  it  certainly  would  seem  that  wherever  the 
production  of  clothing,  in  the  light  of  the  whole  case,  will  aid  the 
jury  in  arriving  at  the  very  truth  of  the  matter  in  controversy,  the 
court  should  not  hesitate  to  admit  its  production  and  exhibition.^ 
The  gun,  knife  or  other  instrument  or  implement  of  death  is  compe- 
tent to  be  introduced  in  evidence,*  and  the  court  may  permit  the  jury 
to  take  it  to  their  room  when  they  retire  to  consider  their  verdict.' 
Again,  rags  and  paper  blackened,  as  if  by  powder,  found  near  the 
place  where  the  deceased  was  killed  by  gun-shot  wounds,  are  admis- 
sible in  evidence  against  the  accused,  when  it  appears  that  one  barrel 
of  a  double-barrel  shotgun  belonging  to  the  latter,  and  found  con- 
cealed in  his  house  shortly  after  his  arrest,  was  empty,  while  the  other 
contained  rags  and  paper  similar  to  those  admitted  in  evidence.* 
And,  similarly,  bombs,  and  cans  containing  dynamite  and  prepared 
with  contrivances  for  exploding  it,  are  receivable  in  evidence  against 
persons  charged  with  murder  committed  by  throwing  a  bomb  among 
policemen,  in  pursuance  of  a  conspiracy,  as  specimens  of  the  kind  of 
weapons  the  defendants  and  their  associates  were  preparing,  and  as 
showing  the  malice  and  evil  heart  which  the  intended  use  of  such 
weapons  indicated.  The  jury  have  a  right  to  see  them  for  the  further 
purpose  of  comparing  them  with  the  descriptions  of  the  bomb  by 
^'hich  the  deceased  was  killed,  with  a  view  of  determining  whether 
it  was  made  by  any  of  the  defendants.* 

232.  Proceedings  before  Coroner,  Magistrate,  or  Grand  Jury. — The 
admissibility,  in  prosecutions  for  murder  or  manslaughter,  of  evi- ,' 
dence  produced  at  a  former  trial  *•  or  in  course  of  proceedings  before 
a  committing  magistrate,^*  or  the  grand  jury,**  is  to  be  determined*' 
in  accordance  with  the  broad  rules  that  are  applicable  generally  to 
all  judicial  proceedings.**  Respecting  the  admissibility  of  tlie  record 
of  the  coroner's  inquisition  super  visum  corporis,  to  show  all  or  any 
of  the  matters  transpiring  at  such  inquest,  there  has  been  not  a  little 
confusion  and  some  difference  of  opinion.**     For  general  purposes 

6.  Note:  Ann.  Cas.  1912B  776.  Am.  Rep.  95;  Com.  v.  McPike,  3  Cash. 

6.  State  v.  Cusliiug,  14  Wash.  527,    (Mass.)  181,  50  Am.  Dec.  727. 
45  Pac.  145,  53  A.  S.  R.  883.     See       11.  People   v.  Mondon,  103   N.  Y. 
Criminal  Law,  vol.  8,  p.  181.  211,  8  N.  E.  496,  57  Am.  Rep.  709. 

I  7.  State  V.  Gushing,  14  Wash.  527,       12.  State   v.   Broughton,   29   N.    C. 

15  Pac.  145,  53  A.  S.  R.  883.  96,  45  Am.  Dec.  507. 

8.  Hodge  V.  State,  97  Ala.  37, 12  So.       13.  See  Criminal  Law,  vol.  8,  p. 
164,  38  A.  S.  R.  145.  213;  Evidence,  vol.  10,  p.  966. 

9.  Spies  V.  People,  122  111.  1,  12  N.       14.  Cox  v.  Royal  Tribe  of  Joseph, 
E.  865,  17  N.  E.  898,  3  A.  S.  R.  320.     42  Ore.  365,  71  Pae.  73,  95  A.  8.  B. 

10.  Marler  v.  State,  67  Ala.  56,  42  752,  60  L.R.A.  620. 
R.  C.  L.  Vol.  XIII.— 59.      929 
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*ihe  record  of  proceedings  before  the  coroner  is  declared  by  many 
autliorities  to  be  inadmissible.**  The  only  object  and  result  of  a 
coroner's  proceedings  is  to  furnish  prompt  information  which  may 
guide  the  officers  of  the  law  in  apprehending  and  prosecuting  those 
who  appear  to  have  been  connected  with  a  supposed  homicide,  and 
by  discovering  the  evidence  by  which  it  may  be  investigated;  and. 
strictly  speaking,  has  no  legal  effect.**  Whether  testimony  given  by 
the  accused  is  to  be  governed  by  the  same  rule  depends  upon  whether 
he  can  be  said  to  have  testified  voluntarily.*'  If  given  voluntarily 
his  testimony  is  admissible,  as  a  rule;*®  but  if  it  appears  that  he 
acted  under  compulsion,  the  testimony  should  be  rejected. *•  The 
governing  principles  are  those  relating  to  admissions*^  and  confes- 
sions.* If  the  accused  was  under  arrest  at  the  time  of  the  inqiiesi 
the  testimony  given  by  him  is  not  admissible.*  One  who  is  restrained 
of  his  liberty  is  not  free  to  do  and  act  as  he  pleases,  and  there  is  a 
very  natural  presumption  that  this  restraint  extends  to  and  affects  his 
mind  to  the  extent  that  he  would  not  freely  say  or  admit  tho«e  things 
which  might  thereafter  be  used  as  evidence  against  him.  This  pre- 
sumption is  not,  however,  conclusive,  but  may  be  overcome,  if  it  be 
made  to  appear  from  the  evidence  that,  after  being  cautioned  and 
informed  as  to  his  rights,  the  prisoner  voluntarily  submits  himself 
to  examination  under  oath.  Until  he  is  so  informed  and  cautioned, 
the  law  does  not  recognize  his  mind  to  be  sufficiently  free  from  the 
impending  peril  of  his  situation  to  entitle  his  statements  to  admission 
as  evidence  against  him.'  But,  on  the  other  hand,  if  a  person  is  called 
as  a  witness  at  an  inquest  before  a  coroner,  or  an  officer  acting  as  such, 
and  is  sworn,  he  not  then  being  arrested  nor  accused  of  the  crime, 
and  testifies  as  such  under  oath,  his  statements  are  regarded  as  volun- 
tary, and  may  be  given  in  evidence  against  him  on  a  trial  for  the 
murder  of  the  deceased.^    Some  question  has  arisen  as  to  whether  or 

Note:  95  A.  S.  R.  771.  Note:  33  L.R.A.(N.S.)  465. 

And  see  Coroners,  vol.  6^  p.  1171  20.  See  Admissions  and  Declara- 

et  acq.  tions,  vol.  1,  p.  462. 

15.  Note:  95  A.  S.  R.  766.  1.  Maki  v.  State,  18  Wyo.  481, 112 

16.  Note:  95  A.  S.  R.  766.  Pac.  334,  33  L.R.A.(N.S.)  465.    And 

17.  Note:  33  L.R.A.(N.S.)  465.  see    Admissions    and   Declarations, 

18.  Wilson  v.  State,  110  Ala.  1,  20  vol.  1,  pp.  550,  569. 

So.  415,  55  A.  S.  R.  17;  Hendrickson  2.  People  v.  Mondon,  103  N.  T.  211, 
v.  People,  10  N.  Y.  13,  61  Am.  Dec.  8  N.  E.  496,  57  Am.  Rep.  709;  Maki 
721;  Maki  v.  State,  18  Wyo.  481,  112  v.  State,  18  Wyo.  481,  ]12  Pac.  334, 
Pac.  334,  33  L.R.A.(N.S.)  465  and  33  L.R.A.(N.S.)  465  and  note.  Corn- 
note,  pare  State  v.  Garrett,  71  N.  C.  85,  17 
Note:  95  A.  S.  R.  769.  Am.  Rep.  1. 

19.  Wilson  V.  State,  110  Ala.  1,  20       Note:  95  A.  S.  R.  768. 

So.   415,  55  A.  S.   R.   17;   Tuttle   v.       3.  Maki  v.  State,  18  Wyo.  481,  112 
People,  33  Colo.  243,  79  Pac.  1035,  3   Pac.  334,  33  L.R.A.(N.S.)  465. 
Ann.  Cas.  513  and  note,  70  L.R.A.  33       4.  Wilson  v.  State,  110  Ala.  1,  20 
and  note.  So.  415,  55  A.  S.  R.  17;  Hendrickson 
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not  the  fact  that  the  prisoner  testified  under  oath  makes  the  confession 
involuntary.  The  better  rule  is  that  it  does  not.  In  the  absence 
of  anything  to  the  contrary,  it  will  be  presumed  that  the  testimony 
was  given  voluntarily.* 

Instructions 

233.  In  General. — ^In  the  following  pages  are  set  forth  certain  gen- 
eral principles  of  law  relating  to  and  governing  instructions  in  homi- 
cide cases,  but  the  applications  of  these,  as  well  as  minor  related 
rules,  will  be  found  in  connection  with  the  doctrines  of  substantive 
law  which  they  are  designed  to  carry  into  effect.*  An  instruction 
purporting  to  state  the  offense  for  which  a  person  is  being  tried,  which 
omits  material  elements  of  the  offense  charged  in  the  indictment,  is 
erroneous.'  It  is  error,  also,  to  give  argumentative  instructions.*  It 
is  true,  ordinarily,  that  instructions  as  to  the  form  of  verdict  cannot 
be  complained  of,  unless  the  counsel  for  the  accused  prepared  an 
instruction,  indicating  such  form  as  they  deemed  to  be  correct,  and 
asked  the  trial  court  to  give  it.*  Certainly,  if  an  issue  has  been  covered 
ih  a  general  way,  a  failure  to  give  a  more  specific  instruction  is  not 
error  in  the  absence  of  a  request  therefor.**  If,  on  a  murder  trial,  the 
court  undertakes  to  instruct  the  jury  as  to  the  various  forms  in  which 
their  verdict  may  be  written,  and  in  so  doing  states  what  would  be 
proper  forms  for  all  findings,  from  that  of  murder  without  recom- 
mendation down  to  involuntary  manslaughter  in  the  commission  of 
a  lawful  act,  he  should  not  fail  to  state  what  the  form  of  verdict  should 
be  in  case  of  acquittal,  but  failure  to  do  so  is  not  ground  for  a  new 
trial,  when  it  appears  that  the  court  distinctly  charged  the  jury  that, 
in  a  certain  view  of  the  evidence  they  should  acquit  the  accused,  and 
when  it  is  manifest,  from  finding  him  guilty  of  the  highest  offense 
charged,  that  the  omission  in  question  could  have  done  him  no  in- 
jury.** Under  varying  statutes  there  is  some  contrariety  of  judicial 
opinion  with  reference  to  the  duty  of  a  trial  court  in  charging  juries 

▼.  People,  10  N.  Y.  13,  01  Am.  Dec  259,  38  A.  S.  R.  75;  Word  v.  Terri- 

721.  tory,  7  Ariz.  241,  64  Pac.  441,  3  Ann. 

Notes:  05  A.  S.  R.  767;  33  L.R.A.  Cas.  137  and  note;  Spies  v.  People^ 

(N.S.)  465.  122  111.  1,  12  N.  E.  865,  17  N.  E.  898,. 

6.  Note:  95  A.  S.  R.  769,  770.  3  A.  S.  R.  320;  State  v.  Malloy,  95  S. 

6.  See  generally,  Instructioks.  See  C.  441,  78  S.  E.  995,  Ann.  Cas.  1915C 
also  supra,  par.  G7,  80,  86,  118.     As  1053. 

to  charging  on  weight  of  the  evidence,  10.  Rogers  v.  State,  128  Ga.  67,  57 

see  supra,  par.  194.  S.  E.  227,  119  A.  S.  R.  364,  10  L.R.A. 

7.  Hans  v.  State,  72  Neb.  288,  100  (N.S.)  999;  State  v.  Hoot,  120  la.  238,. 
N.  W.  419.  9  Ann.  Cas.  1130.  94  N.  W.  564,  98  A.  S.  R.  352. 

8.  Campbell  v.  State,  133  Ala.  81,  11.  Kearney  v.  State,  101  Ga.  803> 
31  So.  802,  91  A.  S.  R.  17.  29  S.  E.  127,  65  A.  S.  R.  344. 

9.  Lewis  V.  State,  96  Ala.  6,  11  So. 
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upon  the  different  grades  of  felonious  homicide.^*  Where  the  case 
upon  the  evidence  is  very  close,  the  refusal  of  a  charge  which  the 
accused  has  a  right  to  have  submitted,  is  reversible  error.**  Again, 
nothing  is  to  be  left  to  conjecture  as  to  what  instructions  may  have 
been  followed  by  the  jury,  especially  in  a  capital  caise.  It  is  enough 
to  authorize  a  reversal  that  they  may  have  been  misled  by  erroneous 
ones  on  a  vital  point.**  But  where  the  charge,  although  erroneous, 
has  been  given  at  the  instance  or  invitation. of  the  party  complaining, 
it  is  not  error  of  which  he  can  complain,  or  that  would  bring  about 
a  reversal.**  And  if  instructions  are  not  objected  to  according  to 
the  usual  practice,  they  will  furnish  no  basis  for  an  assignment  of 
error.**  Nor  is  it  error  for  the  trial  judge  to  refuse  to  charge  as 
requested,  where  the  charge  as  given  states  the  law  applicable  to  the 
case  correctly  and  covers  all  the  points  in  such  of  the  requests  as  were 
proper.  In  short,  a  repetition  is  unnecessary.*'  Finally,  it  may  be 
said  that  entire  accuracy  in  the  use  of  language  in  an  instruction 
containing  a  correct  proposition  of  law,  is  of  course  desirable,  but 
it  is  not  always  attainable,  nor  can  it  be  reasonably  expected.  It  is 
not,  and  ought  not  to  be,  the  practice  to  reverse  a  judgment  even 
in  a  homicide  case  because  some  inaccuracy  in  word  or  phrase  may 
be  found  to  exist  in  an  instruction  which  contains  a  correct  proposi- 
tion of  law,  although  not  very  happily  expressed.*® 

234.  Applicability  to  Facts. — The  court  is  not  bound  to  instruct 
the  jury  respecting  the  abstract  rules  of  the  law  of  homicide,  but  only 
upon  the  principles  applicable  to  the  evidence  of  killing  in  the  case 
at  bar.*^    It  is  elemental  that  no  instruction  is  necessary,  and  a  request 

12.  Ward  v.  Territory,  7  Ariz.  241,  53  Tex.  Crim.  131,  110  S.  W.  741, 126 
64  Pac.  441,  3  Ann.  Cas.  137  and  note.  A.  S.  R.  776. 

13.  BeU  V.  State,  89  Miss.  810,  42  19.  Demato  v.  People,  49  CoJo.  147, 
So.  542,  119  A.  S.  R.  722,  11  Ann.  Ill  Pac.  703,  Ann.  Cas.  1912A  783,  35 
Cas.  431.  L.R.A.(N.S.)   621;  Fails  v.  State,  60' 

14.  People  v.  Bonier,  179  N.  Y:  315,  Pla.  8,  53  So.  612,  Ann.  Cas.  1912B. 
72  N.  B.  226,  103  A.  S.  R.  880;  Com.  1146;  Von  Pollnitz  v.  State,  92  Ga.^ 
V.  Greene,  227  Pa.  St.  86,  75  Atl.  1024,  16,  18  S.  E.  301,  44  A.  S.  R.  72;  State 
136  A.  S.  R.  867.  v.  Johnson,  8  la.  525,  74  Am.  Dec.  321; 

15.  Cornwell  v.  State,  61  Tex.  Crira.  Williams  v.  State,  32  Miss.  389,  66 
122,  134  S.  W.  221,  Ann.  Cas.  1913B  Am.  Dec.  615;  State  v.  Bash,  34  N.  C. 
71.  382,  55  Am.  Dec.  420;  State  v.  Ellick, 

16.  Com.  v.  McGowan,  189  Pa.  St.  60  N.  C.  450,  86  Am.  Dec.  412;  Grif- 
641,  42  Atl.  365,  69  A.  S.  R.  836.  fin  v.  State,  40  Tex.  Crim.  312,  50  S. 

17.  Ryan  V.  People,  50  Colo.  99,  114  W.  366,  76  A.  S.  R.  718;  Vann  v, 
Pac.  306,  Aon.  Cas.  1912B  1232;  State,  45  Tex.  Crim.  434,  77  S.  W.  813, 
People  V.  Auerbach,  176  Mich.  23,  141  108  A.  S.  R.  961;  Blocker  v.  State,  55 
N.  W.  869,  Ann.  Cas.  1915B  557;  Te.v.  Crim.  30,  114  S.  W.  814,  131  A. 
State  V.  Turner,  246  Mo.  598,  152  S.  S.  R.  772;  Carson  v.  State,  57  Tex. 
W.  313,  Ann.  Cas.  1914B  451.  Crim.  394, 123  S.  W.  590,  136  A.  S.  R. 

18.  Dunaway  v.  People,  110  111.  981;  State  v.  Ash,  68  Wash.  194,  122 
333,  51  Am.  Rep.  686;  Jones  v.  State,  Pac.  995,  39  L.R.A.(N.S.)  611;  Sut« 
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therefor  properly  is  refused,  unless  the  facts  warrant  it.^®  Accord- 
ingly, it  is  not  error  in  a  murder  case  to  refuse  to  instruct  the  jury 
as  to  the  law  of  circumstantial  evidence,  when  there  is  positive  evi- 
dence identifying  the  accused  as  the  slayer  of  the  deceased.*  Again, 
if  it  appears  that  a  homicide  was  the  result  of  a  sudden  quarrel,  that 
the  deceased  struck  the  first  blow,  and  that  the  defendant  then  threw 
a  beer  glass  at  the  deceased,  striking  him  on  the  head  with  fatal  effect, 
the  facts  do  not  warrant  a  charge  upon  homicide  inflicted  in  a  cruel 
manner,  or  under  circumstances  showing  an  evil  or  cruel  disposition.* 
And  instructions  which  introduce  into  the  case  a  particular  grade 
of  homicide  when  there  is  no  evidence  whatever  to  show  that  crime, 
are  erroneous  and  should  not  be  given.* 

235.  Presentation  of  All  Issues. — ^It  is  elementary,  and  thoroughly 
well  settled  in  homicide  cases  as  well  as  others  that  the  court  must 
charge  on  every  issue  or  theory  having  any  support  in  the  evidence.* 

V.  Woodrow,  58  W.  Va.  527,  52  S.  E.  457,  93  S.  W.  726,  122  A.  S.  R.  812. 
545,  112  A.  S.  R.  1001,  6  Ann.  Cas.  2.  Griffin  v.  State,  40  Tex.  Crim. 
180,  2  L.R.A.(N.S.)  862.  312,  50  S.  W.  366,  76  A.  S.  R,  718. 

20.  I^wis  V.  State,  06  Ala.  6,  11  So.  3.  Demato  v.  People,  49  Colo.  1,47, 
269,  38  A.  S.  R.  75;  Ryan  v.  People,  111  Pac.  703,  Ann.  Cas.  1912A  783, 
50  Colo.  99,  114  Pac.  306,  Ann.  Cas.  35  L.R.A.(N.S.)  621;  Fails  v.  State. 
/  1912B  1232;  Gardner  v.  State,  00  Qa.  60  Fla.  8,  63  So.  612,  Ann.  Cas.  1912B 
310,  17  S.  E.  86,  36  A.  S.  R.  202;  1146;  Teal  v.  State,  22  Ga.  75,  68  Am. 
Jackson  v.  State,  91  Ga.  271,  18  S.  E.  Dec.  482;  Gardner  v.  State,  90  Ga. 
25)8,  44  A.  S.  R:  22;  Jolly  V.  Com.,  110  310,  17  S.  E.  86,  35  A.  S.  R.  202; 
Ky.  190,  61  S.  W.  49,  96  A.  8.  R.  429;  Knight  v.  State,  114  Ga.  48,  39  S.  E. 
^tate  ▼.  Feeley,  194  Mo.  300,  92  S.  W.  928,  88  A.  8.  R.  17;  Jolly  v.  Com.,  110 
J>a3,  112  A.  S.  R.  511,  3  L.R.A.(N.S.)  Ky.  190,  61  S.  W.  49,  96  A.  S.  R.  429; 
,351 ;  State  v.  Megorden,  49  Ore.  259,  State  v.  Megorden,  49  Ore.  259,  88  Pac. 
88  Pac.  3GG,  14  Ann.  Cas.  130;  Lynch  30G,  14  Ann.  Cas.  130;  Early  v.  State, 
V.  State,  24  Tex.  App.  350,  6  S.  W.  61  Tex.  Crim.  382,  103  8.  W.  868, 123 
190,  6  A.  S.  R.  888;  Cook  v.  State,  43  A.  S.  R.  889;  State  v.  Thorn,  41  Utah 
.Tex.  Crim.  182,  63  S.  W.  872,  96  A.  414,  126  Pac.  286,  Ann.  Cas.  1915D 
S.  R.  854;  Scott  v.  State,  47  Tex.  90;  McWhirt's  Case,  3  Grat.  (Va.) 
Crim.  568,  85  S.  W.  1060,  122  A.  S.  594,  46  Am.  Dec.  196;  State  v.  Ash, 
R.  717;  Jenkins  v.  State,  49  Tex.  68  Wash.  194,  122  Pac.  995,  39  L.R.A. 
Crim.  457,  93  S.  W.  726,  122  A,  S.  R.  (N.S.)  611 ;  State  v.  Woodrow,  58  W. 
812;  Early  v.  State,  51  Te^.  Crim.  382,  Va.  527,  52  S.  E.  545,  112  A.  S.  R. 
103  S.  W.  868,  123  A.  S.  R.  889;  Zun-  1001,  6  Ann.  Cas.  180,  2  L.R.A.(N.S.) 
ago  V.  State,  63  T^.  Crim.  58,  138  8.   862. 

W.  713,  Ann.  Cas.  1913D  665;  Luster  4.  Judge  v.  State,  58  Ala.  406,  29 
V.  State,  63  Tex.  Crim.  641,  141  S.  W.  Am.  Rep.  757;  State  v.  Scheele,  57 
209,  Ann.  Cas.  1913D  1089;  Cupps  v.  Conn.  307,  18  Atl.  256,  14  A.  8.  R. 
State,  120  Wis.  504,  97  N.  W.  210,  98  106;  Pinder  v.  State,  27  Fla.  370,  8 
N.  W.  546,  102  A.  S.  R.  996;  Dillon  v.  So.  837,  26  A.  8.  R.  75;  Vasquez  v. 
State,  137  Wis.  655,  119  N.  W.  352,  State,  54  Fla.  127,  44  So,  739,  127  A. 
16  Ann.  Cas.  913 ;  Dietz  v.  State,  149  8.  R.  129 ;  Keener  v.  State,  18  Ga.  194, 
Wis.  462,  136  N.  W.  166,  Ann.  Cas.  63  Am.  Dec.  269;  Delk  v.  State,  135 
1913C  732.  See  generally,  Instruo-  Ga.  312,  69  8.  E.  541,  Ann.  Cas.  1912A 
TiONS.  105;  Philips  v.  Com.,  2  Duv.   (Ky.) 

1.  Jenkins  v.  State,  49  Tex.  Crim.   328,  87  Am.  Dec.  499;  Jolly  v.  Com., 
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The  inslriictions  should  distinctly  set  forth  the  law  applicj^ble  not 
alone  to  \he  case  as  made  by  the  evidence  for  the  prosecution,  hut 
the  case  as  made  by  all  the  evidence,  and  especially  the  law  applicable 
to  any  favorable  evidence  comprising  defensive  matter  in  behalf  of 
the  accused.^  On  the  trial  of  an  indictment  for  murder  the  court 
is  required  not  only  to  instruct  as  to  that  offense,  but  to  instruct  as 
to  all  the  inferior  deareos  of  homicide  to  which  the  evidence  is  prop- 
erly .applicable  and  of  which  the  jury  \vould  be  warranted  in  findino; 
the  accused  guilty,  although  such  instructions  are  not  requested.* 
Indeed,  even  where  the  counsel  for  the  accused  take  the  position  that 
he  is  ^ilty  either  of  murder  or  nothincj,  the  court  is  bound  to  instruct 
as  to  the  lower  degrees  of  homicide  if,  in  any  reasonable  aspect  of  the 
testimony,  the  accused  might  be  guilty  only  of  the  lesser  offense.^ 
Upon  the  same  principle,  a  failure  to  charGje  respecting  a  ground  of 
defense  is  an  error  requiring;  the  reversal  of  a  judgment  of  conviction, 
when  there  is  evidence  in  the  case  fairly  presenting  the  issue.®  Where 
the  death  penalty  has  been  imposed,  at  any  rate,  the  appellate  court 
will  not  say  that  the  substantial  rights  of  the  accused  were  not  preju- 
•diced  by  the  omission  of  such  an  instruction.*  It  is  reversible  error 
for  the  court  to  fail  to  charge  the  jury  with  reference  to  an  alibi,  if 
the  accused  has  testified  that  he  was  not  at  the  place  of  the  homicide 
when  the  deceased  was  killed,  and  had  nothing  to  do  with  the  killing.. 
In  such  case  the  error  is  intensified  if  the  jury  is  instructed  upon  the 
law  of  self-defense,  when  there  is  not  the  sli^i^htcst  circumstance  pre- 
senting this  defense.*®  When  the  court  undertakes  to  instruct  the 
jury  as  to  the  several  degrees  of  homicide;  and  the  facts  that  consti- 
tute each  as  defined  by  statute,  it  should  also  give  to  them  the  circum- 
stances that  constitute  the  exceptions  mentioned  in  the  statute  wherein 
the  killing  is  declared  to  be  justifiable  or  excusable.**    In  many,  if  not 

110  Ky.  190,  61  S.  W.  49,  96  A.  S.  R.  870,  137  A.  S.  R.  982.    See  also  In- 

429;  Cora.  v.  McMurray,  198  Pa.  St.  STructioxs. 

51,  47  Atl.  952,  82  A.  S.  R.  787 ;  State  5.  Meuly  v.  State,  26  Tex.  App.  274^ 

V.  Turner,  29  S.  C.  34,  6  S.  E.  891, 13  9  S.  W.  563,  8  A.  S.  R.  477. 

A.  S.  R.  706;  Monroe  v.  State,  23  Tev.  6.  Keener  v.  State,  18  Ga.  194,  63 

210,   76   Am.   Dec.  58;   Alexander  v.  ^^'  ^J^^'^^^^^r^^^^^y  ^-  ^'^^®'  ^^^ 

State,  25  Tex.  App.  260,  7  S.  W.  867,  ^^'7^'  ^9  S.  E.  127,  6&  A.  S.  R.  344. 

8  A.  S.  R.  438;  Meuly  v.  State,  26  i^^l?'/  ^°^-       n       .on 

Tex.  App.  274,  9  S.  W.  6G3,  8  A.  S.  I  ^ote:  3  Ann    Cas   139. 

D    jTT    c!««n  ,.    Cf«f«   OQ  T«^    A^r.  o-  Keener  v.  State,  18  Ga.  194,  63 

?ifi  iV  I  W  729  2^'  A  S  R  ^2^^:  ^"^^  ^''-  ^^^^  Snell  V.  State,  29  Tex. 
236,  15  b.  VV.  7JJ,  ^5  A.  b.  «•  ^^^,  App.  236,  15  S.  W.  722,  25  A.  S.  R. 
Carter  v.  State,  30  Tex.  App.  551,  17  723 

S.  W.  1102,  28  A.  S.  R.  944;  Ander-      gj  j^Hy  v.  Com.,  110  Ky.  190,  61 
son  V.  State,  34  Te\'.  Cnm.  546,  31  S.   g,  ^^Y.  49   96  A.  S.  R.  429. 
W.  673,  53  A.  S.  R.  722;  Washington       10.  Anderson  V.  State,  34  Tex.  Crim. 
V.  State,  53  Tex.  Crim.  480,  110  S.  W.  5<n,  81  S.  W.  673.  53  A.  S.  R.  722. 
751.   126   A.   S.   R.   800;    Tilmyer  v.       11.  Pindor  v.  State,  27  Fla.  370,  8 
Slate,  58  Tex.  Crim.  5G2,  12G  S.  W.    So.  837,  26  A.  S.  R.  76. 
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all,  jurisdictions  it  has  been  customary  for  trial  judges  to  rejrard 
the  grades  of  manslaughter  as  lesser  degrees  of  the  crime  of  murder; 
and,  therefore,  upon  the  trial  of  indictments  for  murder  in  the  first 
degree  it  has  been  the  usual  practice  for  the  trial  judge,  even  without 
any  request,  and  certainly  when  requested,  to  charge  the  jury  that 
they  may  find  the  defendant  guilty  of  murder  in  the  second  degree, 
or  of  manslaughter  in  any  of  its  grades  or  degrees.^' 

236,  Issues  Supported  by  Doubtful  Evidence. — As  in  other  cases,  it 
is  true  of  prosecutions  for  homicide  that  where  there  is  any  evidence 
tending  in  an  appreciable  degree  to  support  a  particular  theory  of  a 
case,  the  court  may  give  to  the  jury  instructions  presenting  it  to 
them.^*  All  doubts,  in  this  respect  are  to  be  resolved  in  favor  of  the 
accused.**  One  who  is  accused  of  murder  is  entitled  to  have  charges 
given,  if  there  is  any  evidence  as  a  foundation  therefor,  regardless  of 
tfie  weakness,  insufficiency  or  doubtful  credibility  of  the  proof.**  If 
the  account  of  the  accused  is  not  unreasonable  nor  stamped  with 
improbability,  although  in  some  respects  his  testimony  is  not  con- 
sistent, he  is  entitled  to  have  the  theory  which  it  embodies  presented 
to  the  jury  with  appropriate  instructions.**  That  the  court  considers 
evidence  to  be  false  is  no  sufficient  reason  for  refusing  an  instruction 
in  respect  thereof.*' 

237.  Omission  of  Erroneous  or  Superfluous  Charge. — ^The  general 
rule  is  that  in  a  prosecution  for  a  crime  which  is  divided  into  degrees, 
if  the  court  commits  error  in  instructing  the  jury  as  to  the  higher 
degree  of  such  crime,  but  properly  instructs  them  as  to  the  lower 
degree,  and  the  jury  return  a  verdict  of  guilty  of  the  lower  degree, 
ibe  defendant  cannot  complain.**  This  rule  is  especially  applicable 
with  respect  to  the  different  grades  and  degrees  of  culpable  homicide.** 
Accordingly,  one  who  is  charged  with  murder  will  not  be  heard  to 
complain  of  a  conviction  of  second  degree  murder,  voluntary  man- 

12.  People  V.  Schleiman,  197  N.  Y.   State,  53  Tex.  Crim.  480,  110  S.  W 
383,  90  N.  E.  950,  18  Ann.  Cas.  588,  751,  126  A,  S.  R.  800. 

27  L.R.A.(N.S.)  1075.  16.  State  v.  Grugin,  147  Mo.  39,  47 

13.  People  V.  King,  27  Cal.  507,  87   S.  W.  1058,  71  A.  S.  R.  563,  42  L.R.A. 
Am.  Dec.  95;  State  v.  Legg,  59  W.  774. 

Va.  315,  53  S.  E.  545,  3  L.R.A.(N.S.)  17.  Carter  v.  State,  30  Tex.  App. 

1152.    See  iNSTRUcmoNS.  551,  17  S.  W.  1102,  28  A.  S.  R.  944; 

14.  Gibson  v.  State,  89  Ala.  121,  8  Tilmyer  v.  State,  58  Tex.  Crim.  562, 
So.  98,  18  A.  S.  R.  96;  State  v.  Grug-  126  S.  W.  870,  137  A.  S.  R.  982. 

in,  147  Mo.  39,  47  S.  W.  1058,  71  A.  18.  Loudenback  v.  Territory,  If 
S.  R.  553,  42  L.R.A.  774;  State  v.  Okla.  199,  91  Pac.  1030,  14  Ann.  Cas 
Coyle,  86  S.  C.  81,  67  S.  E.  24,  138  988  and  note. 

A.  S.  R.  1022;  State  v.  Legg,  59  W.  19.  Loudenback  v.  Territory,  19 
Va.  315,  53  S.  E.  545,  3  L.R.A.(N.S.)  Okla.  199,  91  Pac.  1030,  14  Ann.  Cas. 
1152.  988  and  note;  Jones  v.  State,  53  Tez^ 

16.  Gibson  v.  State,  89  Ala.  121,  8   Crim.  131,  110  S.  W.  741,  126  A.  S. 
So.  98,  18  A.  S.  R.  96;  Washington  v.   R.  776. 
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slaughter,  or  involuntary  manslaughter.*^  Again,  while  it  is  true 
that  a  person  on  trial  for  murder  is  entitled  to  have  his  theory  of  the 
case  submitted  to  the  jury,^  yet,  if  under  his  own  theory  he  is  guilty 
of  manslaughter,  and  is  convicted  of  that  crime  only,  his  rights  are 
not  prejudiced  by  a  failure  to  present  his  theory  of  the  defense  by 
specific  instructions.* 

238.  Erroneous  Instruction  as  to  Lower  Grade. — ^Instructions  favor- 
able to  the  accused  are  never  ground  for  reversal  of  a  verdict  of 
conviction.*  And  consequently  one  who  has  been  convicted  of  a 
superior  grade  of  culpable  homicide  can  have  no  benefit  from  the 
fact  that  the  court  gave  the  jury  a  charge  in  respect  of  an  inferior 
grade.*  Thus,  a  verdict  of  guilty  of  murder  in  the  first  degree  will 
not  be  set  aside  merely  because  the  trial  court  erroneously  instructed 
the  jury  on  the  subject  of  murder  in  the  second  degree,  there  being 
no  evidence  in  the  record  warranting  such  an  instruction.  Simi- 
larly, a  verdict  of  guilty  of  murder  in  the  first  degree  will  not  be  set 
aside  merely  because  the  trial  court  erroneously  instructed  the  jury 
on  the  subject  of  manslaughter,  there  being  no  evidence  in  the  record 
warranting  such  an  instruction.*  And  a  judgment  of  conviction  of 
murder  will  not  be  reversed,  because  the  court  in  its  instructions  fo 
the  jury  defined  the  crimes  of  voluntary  and  involuntary  manslaugh- 
ter, when  the  evidence  showed  the  defendant  either  to  be  innocent 
of  any  crime  or  to  be  guilty  of  murder.* 

20.  Loudenback    v.     Territory,    19  v.  Vanella,  40  Mont.  326, 106  Pac.  364, 

Okla.  199,  91  Pac.  1030,  14  Ann.  Cas.  20  Ann/  Cas.  398  j  People  v.  Brown, 

988  and  note.  203  N.  Y.  44,  96  N.  E.  367,  Ann.  Cas. 

1.  See  supra,  par.  235,  236.  1913A  732  and  note;  Thomas  v.  State, 

2.  Ford  V.  State,  71  Neb.  246,  98  N.  43  Tex.  Crim.  20,  62  S.  W.  919,  96 
.  W.  807, 116  A.  S.  R.  69L  A.  S.  R.  834. 

3.  See  Instructions.  5.  Note:  Ann.  Cas.  1913A  735. 

4.  Gannon  v.  People,  127  HI.  507,       6.  Gannon  v.  People,  127  111.  607, 
21  N.  E.  525,  11  A.  S.  R.  147;  State  21  N.  E.  626,  11  A.  S;  R.  147. 
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16.  I^rivate  Hospitals 

17.  Public  Hospitals 

18.  Injunctive  Relief 


I.  Character,  Creation,  and  Control 

1.  Scope  of  Article;  Definitions. — ^An  attempt  is  here  made  to  cover 
in  brief  compass  the  general  legal  principles  governing  the  establish 
ment  and  maintenance  of  institutions,  public,  quasi  public,  and  pr> 
vate,  for  the  reception,  treatment  and  cure  of  the  afflicted,  including 
private  sanatoriums,  and  railroad  hospitals  so  called.     As  incident 
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thereto,  the  liability  of  such  institutions  arising  out  of  their  relations 
with  inmates,  patients  and  strangers,  is  considered,  as  is  also  their 
status  as  nuisances,  and  the  remedies  afforded  in  such  cases.  Questions 
concerning  the  powers  and  duties  of  their  officers,  the  status  of  their 
inmates,  and  their  immunity  from  taxation  are  also  touched  on.  The 
power  of  municipal  corporations  to  establish  axid  maintain  hospitals 
and  asylums,^  questions  respecting  houses  of  refuge  and  correction,* 
and  matters  pertaining  to  devises  and  bequests  for  charitable  purposes  • 
are  treated  elsewhere.  In  its  widest  sense  a  hospital  is  a  place  appropri- 
ated to  the  reception  of  persons  sick  or  infirm  in  body  or  in  mind.  In 
Great  Britain  the  word  hospital  has  been  used  in  some  instances,  to 
denote  an  institution  in  which  poor  children  are  fed  and  educated. 
But  that  is  not  its  ordinary  meaning.  More  commonly  the  word  is 
applied  to  a  building  founded  through  charity,  where  the  sick  and  dis- 
abled may  be  treated  solely  at  their  own  expense,,  or  at  the  sole  expense 
of  the  corporation.  The  term  "hospital"  is  often  used  synchronously 
if  not  synonymously  with  "asylum,"  which  is  defined  to  be  an  institu- 
tion for  receiving,  maintaining  and,  as  far  as  possible,  ameliorating 
the  condition  of  persons  suffering  from  bodily  defects,  mental  mala^ 
dies,  or  other  misfortunes,  as  an  orphan  asylum,  an  asylum  for  the 
blind,  an  asylum  for  the  insane*  etc.  In  its  English  acceptation  the 
word  is  most  commonly  used  to  denote  an  establishment  for  the  deten- 
tion and  cure  of  persons  sufferin.G;  from  mental  diseases,  and  also,  a 
place  for  the  reception  and  upbringing  of  destitute  orphans.  Under 
these  definitions,  it  was  held  that  an  institution  incorporated  for  works 
of  mercy,  reformative  and  preventive,  etc.,  supported  by  voluntary  con- 
tributions, was  not  a  hospital  or  asylum  within  the  meaning  of  an  act 
of  Congress,  prohibiting  the  establishment  within  the  District  of 
Columbia  of  "any  private  hospital  or  asylum,  either  for  the  reception 
of  human  beings  or  of  domestic  animals,  until  or  unless  licensed  by 
the  commissioners  of  said  district."  * 

2.  Creation. — Hospitals  are  generally,  though  not  necessarily, 
incorporated  bodies  created  either  by  special  act  of  the  legislature  * 
or  by  virtue  of  general  laws  authorizing  any  a.'^gregation  of  individ- 
uals to  become  a  body  coiporate  for  charitable  or  benevolent  purposes. 
State  hospitals  for  the  insane,  being  strictly  public  institutions,  are 
not  within  constitutional  inhibitions  against  the  creation  of  corpora- 
tions by  special  acts.*  It  is  not  essential,  however,  that  hospitals  be 
incorporated  at  all.  Frequently  tliey  are  created  by  the  will  or  con- 
veyance of  charitably  disposed  persons  in  which  event  their  powers 

1.  See  Mttkticipal  Corporations.  6.  Regents   of   University   v.   Wil- 

2.  See  Houses  op  Correction.  liams,  9  Gill  &  J.  (Md.)  365,  31  Am* 

3.  Sec  Charities,  vol.  5,  p.  287.         Deo.  72. 

4.  French  v.  Ass^n  for  Works  of  6.  Napa  State  Hospital  v.  Dasso, 
Mercy,  39  App.  Cas.  (D.  C.)  406,  153  Cal.  608.  96  Pac.  355,  15  Ann.  Caa. 
Ann.  Cas.  1913K  855.  010,  18  L.R.A.(N.S.)  643. 
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and  purposes  are  declared  by  way  of  trusts  in  the  instrument  of  their 
creation.'  An  act  providing  for  the  establishment  and  maintenance 
of  a  tuberculosis  hospital  has  been  declared  unconstitutional  on  the 
ground  that  it  invests  with  the  taxing  power  a  board  of  commission- 
ers for  a  tuberculosiii  hospital  district,  in  violation  of  a  constitutional 
provision  limiting  the  exercise  of  the  taxing  power  to  the  legislature 
and  counties  or  other  municipal  corporations.  It  has  been  held,  how< 
ever,  that  the  creation  of  such  a  commission  and  district  ia  within 
the  power  of  the  legislature,  and  that  they  may  properly  be  main- 
tained by  a  special  tax  provided  it  is  levied  by  a  constitutional  author  • 
ity,  such  purpose  being  a  public  purpose  within  the  constitutional 
provision  limiting  the  nature  and  purposes  for  which  taxes  may  be 
levied.* 

3.  Character  and  Powers. — ^Being  generally  established  through 
motives  of  philanthropy  and  not  for  gain,  having  no  stock,  declar- 
ing no  dividends,  and  endowed  by  public  or  private  donations,  hos^ 
pitals  very  generally  come  within  the  eleemosynary  class  of  corpora- 
tions, and  wlien  governed  directly  by  the  state,  and  conducted  by 
oflicers  and  agenCs  of  the  state,  they  are  strictly  public  corporations 
or  governmental  agencies,  and  are  entitled  to  the  immunities  afforded 
other  public  corporations.  Within  this  principle  come  also  state  insane 
asylums.*  When  created  by  the  voluntary  agreement  of  private  indi- 
viduals and  managed  and  governed  by  those  selected  by  the  members 
thereof,  tliey  are  private  corporations,  even  though  they  are  dedicated 
by  the  terms  of  their  charters  to  purposes  of  general  and  public  char- 
«ty,>*>  and  notwithstanding  the  fact  that  a  majority  of  the  members 
of  the  managing  board  are  appointed  by  the  state.**  They  are  re- 
gartied  as  public  charities  whether  their  corporate  character  is  public 
or  private,**  and  though  they  receive  pay  patients  as  well  as  charity 

7.  Howe  v.  Wilson,  91  Mo.  45,  3  S.  Hospital,  97  Va.  507,  34  S.  E.  617,  47 
W.  390,  GO  Am.  Rop.  226;  Buchanan   L.R.A.  677. 

V.  Kennard,  234  Mo.  117,  136  S.  W.  10.  VVashingtonian  Home  of  Chica- 
415»  Ann.  Cas.  1912D  50,  37  L.R.A.  go  v.  Chicago,  157  111.  414,  41  N.  E, 
(N.S.)  993  and  note.  See  generally  893,  29  L.R.A.  798;  Regents  of  Uni- 
Charities,  vol.  5,  p.  312  et  seq.;  versity  v.  Williams,  9  Gill  &  J.  (Md.) 
Trusts.  365,  31  Am.  Dec.  72;  Downes  v.  Harp- 

8.  Tuberculosis  Hospital  Dist.  v.  er  Hospital,  101  Mich.  565,  60  N.  W. 
Peter,  253  Mo.  520,  161  S.  W.  U55,  42,  45  A.  S.  R.  427,  25  L.R.A.  602; 
Ann.  Cas.  1915C  310  and  note.  Glavin  v.  Rhode  Island  Hospital,  12 

9.  Napa   State   Hospital    v.   Dasso,  R.  I.  411,  31  Am.  Rep.  675. 

153  Cal.  698,  96  Pac.  355,  15  Ann.  Cas.  11.  Perry  v.  House  of  Refuge,  63 

910,  18  LR.A.(N.S.)   643;  Leavell  v.  Md.  20,  52  Am.  Rep.  405. 

Western  Kentucky  Asylum  for  Insane,  12.  American    Asylum    for    Educa- 

122  Ky.  213,  91  S.  W.  671,  12  Ann.  tion,  etc.  v.  Phoenix   Bank,  4  Conn. 

Cas.  827,  4  L.R.A. (N.S.)   2(59;  Rich-  172,  10  Am.  Dec.  112 ;  Leavell  v.  West- 

mond  V.  Long,  17  Grat.  (Va.)  375,  94  ern  Kentucky  Asylum  for  Insane,  122 

Am.  Dec.  401 ;  Maia  v.  Eastern  State  Ky.  213,  91  S.  W.  671,  12  Ann.  Cas, 
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patients.*'  However,  as  distinguished  from  private  eleemosynary  in- 
stitutions, there  are  hospitals  or  asylums  which  are  conducted  purely 
for  gain,  furnishing  accommodation,  appliances,  treatment,  nurses  and 
physicians,  for  a  compensation  agreed  on.  Sometimes  these  strictly 
private  institutions  are  incorporated  and  sometimes  not.  The  business 
of  maintaining  and  carrying  on  such  institutions,  it  has  been  said, 
is  a  lawful  one  and  cannot  be  prohibited  by  unreasonable  or  oppres- 
sive legislation,**  although  under  certain  circumstances  they  may  be 
deemed  to  be  nuisances.*^  Whether  a  given  institution .  is  or  is  not 
of  an  eleemosynary  character,  entitled  to  the  immunities  of  public 
charities,  depends  not  on  what  it  claims  to  be,  but  on  what  its  charter 
provides.  Thus  A  hospital  association  organized  with  a  capital  stock 
divided  into  shares  and  authorized  to  conduct  its  business  for  gain 
will  not  be  pennitted  to  show  by  parol  in  defense  of  an  action  for 
tort  the  charitable  character  of  the  work  it  is  doing.  It  is  bound  by 
the  terms  of  its  charter.*®  The  character  of  hospitals  as  public  chari- 
ties, however,  is  not  uniformly  held  to  exempt  them  from  liability  for 
the  tortious  acts  of  their  servants.*'  Like  other  corporations,  hospitals 
have  all  those  powers  expressly  conferred  on  them  by  charter,  or  by 
the  general  law  under  which  they  are  organized,  and  such  other  pow- 
ers as  are  incident  or  necessary  to  the  execution  of  their  express 
powers.  They  may  sue  and  be  sued,  and  may  grant,  receive  and  con- 
tract by  their  corporate  name.*^    They  may  take  and  hold  by  way 

827,  4  L.R.A.(N.S.)   269;  University  101  Mich.  555,  60  N.  W.  42,  45  A.  S. 

of  Louisville  v.   Hammock,  127  Ky.  R.   427,   25   L.R.A.   602;    Duncan  v. 

564,  106  S.  W.  219,  128  A.  S.  R.  355,  Nebraska  Sanitarium,  etc.,  Ass'n,  92 

14    L.R.A.(N.S.)    784;    McDonald    v.  Neb.  162,  137  N.  W.  1120,  Ann.  Cas. 

V.    Massachusetts    General    Hospital,  1913E    1127,    41    LJR.A.(N.S.)    973; 

120    Mass.    432,   21    Am.    Rep.    529;  Schloendorff  v.  Society  of  New  York 

Downes  v.  Harper  Hospital,  101  Mich.  Hospital,  211  N.  Y.  125, 105  N.  E.  92^ 

555,  60  N.  W.  42,  45  A.  S.  R.  427,  25  Ann.  Cas.  1915C  581,  52  L.R.A.(N.S.) 

L.R.A.  602;  Hennepin  County  v.  Geth-  505;    Taylor   v.    Protestant    Hospital 

semane  Brotherhood,  27  Minn.  4G0,  8  Ass'n,  85  Ohio  St.  90,  96  N.  E.  1089, 

N.  W.  595,  38  Am.  Rep.  298;  Duncan  39  L.R.A.(N.S.)  427;  Gable  v.  Sisters 

V.  Nebraska  Sanitarium,  etc.,  Ass'n,  92  of  St.  Francis,  227  Pa.  St.  254,  75 

Neb.  162,  137  N.  W.  1120,  Ann.  Cas.  Atl.  1087,  136  A.  S.  R.  879;  Glavin  ▼. 

1913E    1127,   41    L.R.A.{N.S.)    973;  Rhode  Island  Hospital.  12  R.  L  411, 

Taylor  v.  Protestant  Hospital  Ass'n,  34  ^^   Rgp   575 

?^o^.Hlr^';  ^Ss,  ^^  S-  ^-  c^"?^'  H  !*•  Ex  P*"rte  Whitwen,  98  CaL  73, 
LR.A.(N.S.)  427;  Gable  v.  Sisters  of  32  p^^  870,  35  A.  S.  R.  152, 19  ULA. 
St.  Francis,  227  Pa.  St.  2o4,  75  AtL  ,-„-       ,      :  ^ 

1087,  136  A.   S.   K.  879:   Glavin   v.       «    «  °^„;^  „„  ^a 

Rhode  Island  Hospital,  12  R.  1/  411,  J^"  «^  ^TJ^'  ^^'  r-»\«-.  „#  Tr«i, 
U  Am.  Rep.  675;  fiospital  of  St.  Vin-    _  "•  G't^hoflfen    v.    Swters   of   Ho^ 

cent,  etc.  v:  Thompson,  116  Va.  101,  81  S'"^oS"'^?'tH,^w«'  I^  V,*?^  ^' 
S.  E.  13,  51  L.R.A.(N.S.)  1025.  Pac.  691,  8  L.R.A.(N.S.)  UCl. 

IS.  McDonald  v.  Massachusetts  Gen-       17.  See  infra,  par.  8  et  seq. 
<'ral  Hospital,  120  Mass.  432,  21  Am.       18.  St.  Barnabas  Hospital  v.  Min- 
Rep.  529;  Downes  v.  Harper  Hospital,  neapolis  International  Electiie  Co,  tfS 
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of  grant,  devise  or  bequest  real  and  personal  property  when  this  is 
not  in  contravention  of  their  charters  or  of  the  laws  of  the  state 
where  they  are  organized ;  and  they  may  act  as  trustees  if  not  expressly 
forbidden  by  charter  and  the  purposes  of  the  trust  are  germane  to 
the  objects  for  which  were  incorporated.*^  The  public  nature  of  their 
duties  does  not,  however,  authorize  the  taking  of  private  property 
even  in  time  of  pestilence,  for  the  erection  of  a  hospital,  without  mak- 
ing compensation.**  In  a  sense  and  to  the  extent  that  they  are 
engaged  in  administering  a  property  or  fund  for  the  benefit  of  the 
sick  or  infirm  or  the  poor,  hospitals  are  the  custodians  and  executors 
of  a  public  trust,  and  as  such  are  amenable  to  judicial  inquiry  at  the 
suit  of  the  state  through  its  attorney  general  whenever  the  conduct  of 
their  affairs  is  subject  to  question.* 

4.  Officers. — The  appointment,  qualifications,  powers  and  duties  of 
officers  of  public  institutions  such  as  state  and  city  hospitals  and  asy- 
lums, their  rights,  liabilities  and  immunities,  are  regulated  by  statute 
or  municipal  ordinance  and  are  governed  by  the  principles  appli- 
cable to  other  public  officers.*  Generally  speaking,  neither  the  officers 
of  such  institutions  nor  the  municipality  for  which  they  are  acting 
can  be  made  liable  for  their  mistakes  or  neglect  in  the  exercise  of 
their  discretionary  powers  because  they  are  acting  in  the  interest  of 
and  for  the  benefit  of  the  public,  that  is,  they  are  exercising  a  power 
governmental  in  its  nature.'  It  has  been  hold,  however,  that  the  super- 
intendent of  a  public  hospital  or  sanatorium  is  liable  for  an  injury 
to  an  inmate  of  the  institution  by  neglect,^  although  such  a  superin- 
tendent is  not  ordinarily  liable  for  the  acts  of  his  subordinates.^  In 
some  instances  the  officers  of  a  hospital  are  expressly  made  liable  by 
statute,  as  for  erecting  a  pest  house  within  certain  limits.*  If  the 
institution  is  a  private  corporation,  as  most  of  them  are,  though  admin- 
istering a  public  charity,  the  duties  and  powers  of  its  officers  and 
agents  are  to  be  ascertained  from  its  charter,  constitution  and  by* 
laws.    They  are  generally  governed  by  a  board  of  trustees  or  board 

Mina.  264,  70  N.  W.  1126,  40  L.R.A.  Conndl,  117  Ky.  518,  78  S.  W.  446, 

388.  4  Ann.  Cas.  622  and  note,  64  L.R.A. 

19.  Stearns  v.  Newport  Hospital,  27  572;  Barry  v.  Smith,  191  Mass.  78,  77 
B.  1.  309,  62  Atl.  132,  8  Ann.  Cas.  N,  E.  1099,  6  Ann.  Cas.  817,  5  L.R.A. 
1176  and  note.  (N.S.)  1028;  Bollinger  v.  Rader,  151 

20.  Markham  v.  Brown,  37  Ga.  277,  N.  C.  383,  66  S.  E.  314,  134  A.  S.  R. 
92  Am.  Dec.  73;  Paducah  v.  Allen,  111  909;  Richmond  v.  Long,  17  Grat.  (Va.) 
Ky.  361,  63  S.  W.  981,  98  A.  S.  R.  422.  375,  94  Am.  Dec.  461 ;  Emery  v.  Little- 

1,  Steams  v.  Newport  Hospital,  27  John,  83  Wash.  334, 145  Pac.  423,  Ann. 
R.  I.  309,  62  Atl.  132,  8  Ann,  Cas.   Cas.  1915D  767  and  note. 

U76.  4.  Note:  Ann.  Cas.  1915D  775. 

2.  Sinking  Fund  Com'rs  v.  George,  5.  Ketterer  v.  State  Board  of  Con- 
104  Ky.  260,  47  S.  W.  779,  84  A.  S.  trol,  131  Ky.  287,  116  S.  W.  200,  20 
B.    454.      See    Munictpal    Corpora-  L.R.A.(N.S.)  274. 

TiONS;  Public  Officers.  6.  Clayton  v.  Hei.^erson,  103  Ky.* 

8.  Twyman  v.  Frankfort  Board  of  228,  44  S.  W.  667,  44  a.R.A.  474. 
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of  regenta  and  the  work  of  the  institution  is  ^eneiaily  carried  on  by 
a  superintendent  and  staff  of  physicians  and  surgeons,  selected  by 
the  board,  who  frequently  perform  their  services  gratuitously,  assisted 
by  a  corps  of  undergraduate  medical  students,  commonly  called  in- 
ternes, and  apprentice  nurses,  who  render  their  services  for  a  nominal 
tsompensation  in  consideration  of  the  experience  and  training 
received.  The  trustees  or  governing  board  alone  determine  the  right 
of  admission  to  the  benefits  of  the  institution  and  their  discretion  in 
this  regard  will  not  be  reviewed  by  the  courts  at  the  suit  of  an  indi- 
vidual applicant.  In  case  of  the  abuse  of  this  discretion  to  such  an 
extent  as  to  affect  the  public  interest*  the  remedy  is  invoked  in  the 
name  of  the  state  through  its  attorney  general.' 

5.  Inmates. — The  right  of  admission  to  charitable  institutions 
generally  rests  solely  in  the  discretion  of  the  trustees  or  governing 
board  who  alone  have  the  right  to  determine  who  are  to  be  the 
immediate  objects  of  the  institution's  benevolence.  No  one  has  indi- 
Tidually  a  right  to  demand  admission.^  But  if  one  becomes  a  pntient 
or  inmate  and  accepts  treatment,  no  authority  is  given  the  institution 
to  perform  an  autopsy  in  case  of  death,  and  for  the  latter  to  do  so 
without  the  consent  of  the  next  of  kin,  gives  rise  to  an  action  on  their 
behalf,  as  they  are  entitled  to  the  possession  of  the  body  for  the  pur- 
pose of  burial  in  the  condition  in  which  it  was  when  breath  left  the 
body.*  Moreover,  a  patient  of  full  age  who  is  detained  in  a  ha^pitai 
Against  his  will,  denied  communication  with  his  friends,  and  sub- 
jected to  compulsory  physical  treatment  when  he  might  have  been 
released  without  danger  to  himself,  is  entitled  to  damages  as  for 
false  imprisonment,  although  the  hospital  authorities  acted  in  good 
faith  and  the  patient  contracted  to  be  subject  to  the  rules,  which 
Justified  such  action.*^  The  commitment  of  persons  'to  inebriate  and 
insane  asylums,  whether  it  be  voluntary  or  involuntary,  is  generally 
regulated  by  statute.**  It  seems,  however,  that  under  certain  circum-r 
stances  an  injunction  will  issue  to  restrain  health  officers  from  remov- 
ing a  patient  suffering  from  a  contagious  disease  to  a  pesthouse." 
The  status  of  such  persons  with  respect  to  resident^e  for  voting  pur* 

7.  McDonald  v.  Massachusetts  Gen-  11.  Napa  State  Hospital  v.  Dasso, 
eral  Hospital,  120  Mass.  432,  21  Am.  153  Cal.  698,  96  Pac.  355, 15  Ann.  Cas. 
Rep.  529.    See  also  infra,  par.  5.  910,  18  L.R.A.(N.S.)   643;  Leavitt  v^ 

8.  McDonald  v.  Massachusetts  Gen-  Morris,  105  Minn.  170,  117  N.  W.  249, 
eral  Hospital,  120  Mass.  432,  21  Am.  15  Ann.  Cas.  961  and  note,  17  L:R.A^ 
Rep.  529.  (N.S.)  984. 

9.  Bumev  v.  Children's  Hospital,  Notes:  1  Ann.  Cas.  733;  13  Ann, 
169  Mass.  57,  47  N.  E.  401,  61  A.  S.  Cas.  877. 

R.  273,  38  L.R.A.  413.  12.  Kirk  v.  Board  of  Health,  83  S. 

10.  Cook  V.  Highland  Hospital,  168  C.  372,  66  S.  E.  387,  23  L,R.A.(N.S.) 
N.  C.  250,  84  S.  E.  352,  L.R.A.1915D   1188. 

611  and  note. 
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poses  is  also  generally  regulated  by  statute  or  con.^titutional  provisions, 
it  being  usually  provided  that  they  do  not  by  residence  in  an  institu- 
tion acquire  the  right  to  vote  in  the  district  wherein  it  is  situated.** 
Employees  of  such  institutions  are,  however,  held  to  be  within  the 
provisions  of  laws  restricting  the  hours  of  labor.** 

6.  Hospital  Records  as  Evidence. — As  respects  the  question  of  the 
admissibility  in  evidence  of  hospital  records  in  actions  brought  for 
personal  injuries,  or  for  the  cancellation  of  life  insurance  policies  on 
the  ground  of  fraud,  or  for  the  annulment  of  marriage  on  the  ground 
of  insanity,  etc.,  it  appears  to  have  been  generally  held  that  such 
evidence  is  not  admissible  on  the  ground  that  it  is  within  the  privilege 
extended  to  communications  between  physician  and  patient.  Under 
this  rule  neither  the  records  themselves,  nor  the  t^imony  of  the 
custodian  thereof  as  to  their  contents,  nor  the  testimony  of  the  hospital 
physician  or  his  assistants  who  treated  or  saw  a  patient  and  caused 
the  entries  to  be  made  are  admissible,  and  the  privilege  applie.s  as 
well  to  a  charity  patient  accepting  the  services  of  the  hospital  staff, 
as  to  pay  patients  retaining  their  own  physicians.**  Where,  how- 
ever, a  statute  providing  for  the  maintenance  of  state  haspitals  for 
indigent  insane  made  it  incumbent  on  those  in  charge  of  asylums 
'Ho  make  or  cause  to  be  made  entries  from  time  to  time  of  the  mental 
state,  bodily  condition,"  etc.,  of  patients,  and  expressly  provided  that 
on  writs  of  habeas  corpus  brought  by  the  insane,  the  medical  history 
of  the  patient,  as  it  appeared  in  the  case  book,  should  be  given  in 
evidence,  and  the  superintendent  or  medical  officer  in  charge  should 
be  sworn,  it  was  held  in  an  action  to  annul  an  inmate's  marriage  on 
the  ground  of  insanity,  that  the  evidence  was  admissible.** 

7.  Exemption  from  Taxation. — A  legislative  policy  to  encourage 
works  of  philanthropy  and  charity  has  resulted  in  the  enactment  of 
viany  statutes  exempting  hospitals  from  the  payment  of  taxes. 
Whether  a  particular  institution  comes  within  them  depends  on  its 
character,  and  the  language  of  the  statute  under  which  immunity 
is  claimed,  interpreted  in  the  light  of  the  spirit  of  such  legislation. 
Where  the  exemption  is  given  to  institutions  of  public  charity,  it  is 
generally  considered  as  extending  to  all  eleemosynary  hospitals, 
whether  their  charity  is  restricted  to  a  class  or  sect  or  not,  and  whether 
or  not  they  accept  pay  patients  as  well  as  charity  patients,  they  being 
in  either  case  regarded  as  dispensing  a  public  charity.*'     Where> 

18.  Note:  40  L.R.A.(N.S.)  169.  N.  W.  638,  Ann.  Cas.  1915D  146,  51 

14.  People  V.  Chicago,  256  111.  558,  L.R.A.(N.S.)   22  and  note;  Smart  v. 

100  N.  E.  194,  Ann.  Cas.  1913E  305,  Kansas  City,  208  Mo.  162,  105  S.  W. 

43  L.R.A.(N.S.)  954.     See  generally,  709,  123  A.  S.  R.  415,  13  Ann.  Cas. 

Labor.  932,  14  L.R.A.(N.S.)    565  and  note. 

16.  Massachusetts  Mutual  Life  Ins.  See  generally,  Witnesses. 

Co.  V.  Board  of  Trustees  of  Michigan  16.  Note:  51  L.R.A.(N.S.)  22. 

Asylum  for  Insane,  178  Mich.  193, 144  17.  County  of  Hennepin  v.  Brother- 
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however,  the  words  used  in  the  statute  are  "purely  public  charity^' 
considerable  conflict  exists  and  in  some  cases  it  is  held  that  any  restric- 
tion as  to  the  sex,  creed,  religious  denomination,  etc.,  of  the  immediate 
beneficiaries  of  the  charity  deprives  it  of  its  "purely  public''  character, 
and  excludes  it  from  the  benefit  of  the  exemption.^^ 

II.  Liabilities 

8.  Liability  to  Patients  Generally. — ^With  respect  to  claims  against 
hospitals  arising  ex  contractu,  the  rules  of  liability  governing  cor- 
porations generally  in  that  form  of  action  are  applied."  With  respect 
to  actions  ex  delicto,  the  usually  public  charitable  character  of  the 
institution,  the  relation  it  bears  to  patients,  and  to  its  own  staff,  intro- 
duce principles  not  applicable  to  other  corporations  in  the  ordinary 
cases  where  they  are  sought  to  be  held  in  damages  for  the  negligence 
of  their  agents,  servants  or  employees.  Most  of  the  actions  brought 
against  hospitals  arise  out  of  injuries  received  by  patients  as  the 
result  of  some  negligence  on  the  part  of  the  physicians,  surgeons, 
nurses,  internes,  or  others  in  some  way  connected  with  the  staff,  or 
their  assistants.  In  such  cases,  the  character  of  the  institution, 
whether  it  be  public,  private  eleemosynary,  or  strictly  private,  is  of 
utmost  importance,**  for  very  different  principles  are  applied  in 
the  respective  classes.  Strictly  public  institutions  created,  owned,  and 
controlled  by  the  state  or  its  subdivisions,  such  as  state  asylums  for 
the  insane,  city  hospitals,  reformatories,  etc.,  are  not  liable  for  the 
^<^igence  of  their  agents.  The  doctrine  of  respondeat  superior  does 
uot  apply.  They  are  held  to  be  governmental  agencies  brought  into 
being  to  aid  in.  the  performance  of  the  public  duty  of  protecting 
society  from  the  individual  unfortunate  or  incompetent  in  mind, 
body,  or  morals,  and  the  rules  applicable  to  municipal  corporations 
and  public  officers  generally  are  applied.^    With  respect  to  hospitals 

hood  of  Gethsemane,  27  Minn.  460,  8  Ey.  518,  78  S.  W.  446„  4  Ann.  Cas. 
N.  W.  595,  38  Am.  Rep.  298  and  note.  622  and  note,  64  L.R.A.  572 ;  Leavell 

18.  Philadelphia  v.  Masonic  Home  v.  Western  Kentucky  Asylum  for  In- 
of  Pennsylvania,  160  Pa.  St.  572,  28  sane,  122  Ky.  213,  91  8.  W.  671,  12 
Ati.  954,  40  A.  S.  R.  736,  23  L.R.A.  Ann.  Cas.  827  and  note,  4  L.R.A. 
645.  (N.S.)  269  and  note;  Ketterer  v.  State 

Note :  38  Am.  Rep.  300  et  seq.  Board  of  Control,  131  Ky.  287,  115  S. 

See  generally,  Taxation.  W.  200,  20  L.R.A.(N.S.)  274;  Benton. 

19.  See  Corporations,  vol.  7,  p.  589  v.  Boston  City  Hospital,  140  Mass.  13, 
et  seq.  1  N.  £.  836,  54  Akn.  Rep.  436;  Bolling- 

20.  See  supra,  par.  3.  er  v.  Rader,  151  N.  C.  383,  66  S.  E. 
1.  Sherboume  v.  Yuba  County,  21  314,  134  A.  S.  R.  999;  Richmond  ▼, 

Cal.  113,  81  Am.  Dec.  151;  Williamson  Long,  17  Grat.  (Va.)  375,  94  Am.  Dec. 
v.  Louisville  Industrial  School  of  Re-  461;  Maia  v.  Eastern  State  Hospital^ 
form,  95  Ky.  251,  24  S.  W.  10G5,  44  97  Va.  507,  34  S.  E.  617,  47  L.R.A. 
A.  S.  R.  243,  23  L.R.A.  200;  Twyman  577.  See  generally,  Municipal  Cob- 
V.   Frankfort  Board  of   Council,  117  porations;  Public  Officers. 
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embraced  within  the  private  eleemosynary  class,  that  is,  institutions 
administering  a  public  charity  but  officered  and  conducted  by  private 
individuals,  much  contrariety  of  opinion  has  existed.  A  tendency 
to  hold  them  immune  altogether  so  far  as  patients  injured  by  mal- 
practice is  concerned  is,  however,  distinctly  manifest,'  although  the 
basis  for  such  immunity  has  given  rise  to  much  diflFerenco  of  opinion. 
Immunity  in  all  cases  of  tort  has  been  claimed  for  them  on  the  follow- 
ing grounds:  (1)  Public  policy;  (2)  that  the  assets  or  funds  of  the 
institution  are  impressed  with  a  trust  for  charitable  purposes  and 
may  not  be  diverted  to  other  use;  (3)  tliat  in  so  far  as  concerns 
patients  voluntarily  entering,  whether  as  pay  or  as  charity  patients, 
they  impliedly  waive  all  claim  for  injuries  and  assume  the  risk 
thereof .•  It  has  also  been  held  in  some  actions  for  malpractice  brought 
by  patients,  that  physicians  and  surgeons  engaged  in  general  practice, 
but  connected  with  the  hospital  staff,  and  rendering  services  to  its 
patients  gratuitously,  are  not  servants  of  the  hospital  and  that  conse- 
quently the  rule  respondeat  superior  does  not  apply.*  The  indis- 
criminate application  of  these  theories  has  given  rise  to  much  con- 
fusion of  thought  and  many  conflicting  decisions. 

9.  Immunity  on  Ground  of  Public  Policy. — The  theory  on  which 
those  cases  holding  hospitals  immune  from  liability  to  patients  on 
the  ground  of  public  policy  proceed,  is  that  as  such  institutions  are 
inspired  and  supported  by  benevolence  and  devote  their  assets  and 
energies  to  the  relief  of  the  destitute,  sick  and  needy,  the  common 
welfare  requires  that  they  should  be  encouraged  in  every  way  and 
held  exempt  from  liability  for  tort;  that  to  do  otherwise  would  operate 
to  discourage  the  charitably  inclined,  dissipate  the  assets  of  such 
institutions  in  damage  suits,  and  ultimately,  perhaps,  destroy  them.* . 
in  answer  to  this  argument,  however,  it  has  been  said  that  while  the 
public  has  an  interest  in  the  maintenance  of  a  great  public  charity, 
it  also  has  an  interest  in  obliging  every  person  and  corporation  which 

.   2.  Powers  V.  Massachnsetts  Homoe-  254,  75  Ail.  1087, 136  A.  S.  R.  879. 
opathic  Hospital,  109  Fed.  294,  47  C.       3.  See  infra,  par.  9, 10, 11.    See  also 
C.  A.  122,  65  L.R.A.  372;  Perry  v.   Charities,  vol.  5,  p.  374  et  seq. 
House  of  Refuge,  63  Md.  20,  52  Anu       4.  McDonald  v.  Massachusetts  Gen- 
Rep.   405;    Farrigan    v.   Pevear,   193  eral  Hospital,  120  Mass.  432,  21  Am. 
Mass.  147,  78  N.  E.  855,  118  A.  S.  R.   Rep.  529;  Schloendorff  v.  Society  of 
484,  8  Ann.  Cas.  1109,  7  L.R.A.(N.S.)    New  York  Hospitals,  211  N.  Y.  125, 
481;  Downes  v.  Harper  Hospital,  101  105  N.  E.  92,  Ann.  Cas.  1915C  581,  52 
Mich.  555,  60  N.  W.  42,  45  A.  S.  R.  L.R.A.(N.S.)  505. 
427,  25  L.R.A.  602;  Duncan  v.  Neb-       Note:  L.R,A.1915D  884,  885. 
raska  Sanitarium,  etc.,  Ass^n,  92  Neb.       5.  Duncan  v.  Nebraska  Sanitarium, 
162,    137    N.    W.    1120,    Ann.    Cas.  etc.,  Ass'n,  92  Neb.  162,  137  N.  W. 
1913E  1127  and  note,  41  L.R.A.(N.S.)    1120,    Ann.     Cas.    1913E    1127,    41 
973   and   note;   Taylor  v.  Protestant  L.R.A.(N.S.)    973;   Taylor  v.  Protes- 
Hospital  Ass'n,  85  Ohio  St.  90,  96  N.  tant  Hospital  Ass'n,  85  Ohio  St.  90, 
E.  1089,  39  L.R.A.(N.S.)  427;  Gable  96  N.  E.  1089.  39  L.R.A.(N.S.)   427 
V.  Sisters  of  St.  Francis,  227  Pa.  St.  and  note* 
R.  C.  L.  Vol.  XIII.— 60.      945 
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undertakes  the  p-rforwiance  of  a  duty  to  perform  it  carefully,  and 
to  that  extent  therefore  it  has  an  interest  against  exempting  any  person 
and  any  sucli  corporation  from  h'ability  for  its  negligence,  and  that 
moreover  it  is  solely  for  the  legislature,  and  not  for  the  courts  to  say 
that  the  former  interest  is  so  supreme  that  the  latter  must  be  sacrificed 
to  it.®  While  this  doctrine  has  been  criticised  by  weighty  obiter, 
witli  express  reference  to  the  fact  that  the  legislature  of  the  state 
wherein  it  was  promulgated  promptly  changed  the  law,'  it  is  never- 
theless true  that  public  policy  as  a  ground  of  immunity  has  been  dis- 
approved in  a  number  of  cases.® 

10.  Trust  Fund  Doctrine. — The  trust  fund  doctrine  in  brief  is  that 
a  trust  fund  cannot  be  made  liable  for  breaches  of  trust  by  the 
trustees.  The  rajLionale  of  the  doctrine  as  applied  to  hospitals,  as  a 
basis  of  immunity  from  suit  is  that  if  the  charity  or  trust  fund  could 
be  used  to  compensate  injured  parties  for  the  negligence  of  the  agents 
or  servants  of  the  hospital,  the  fund  would  be  diverted  to  purposes 
never  intended  by  the  donor,  and  the  charitable  purposes  of  the  cre- 
ators or  founders  frustrated.*  The  doctrine  has,  however,  met  with 
very  general  disapproval  in  the  United  States/®  it  having  been  said 

6.  Glavin  ▼.  Rhode  Island  Hospital,  v.  Salvation  Army,  25  R.  I.  22,  85  Atl. 
12  K.  I.  411,  34  Am.  Rep.  675.  120,  42  L.R.A.(N.S.)   1144  and  note; 

7.  Powers  v.  Massachusetts  Homoe-  Hospital  of  St.  Vincent,  etc.  v.  Thomp- 
opathic  Hospital,  106  Fed.  294,  47  C,  son,  116  Va.  101,  81  S.  E.a3,  61 
C.  A.  122,  65  L.R.A.  372.  (It  is  L.R.A.(N.S.)  1025  and  note, 
worthy  of  note,  however,  that  in  this  9.  Perry  v.  House  of  Refuge,  63  Md. 
case  the  hospital  was  exempted  from  20,  52  Am.  Rep.  495;  McDonald  v. 
liability  to  a  pay  patient  for  malprac-  Massachusetts   General   Hospital,   120 

•  tice,  not  on  the  ground  of  public  pol-  Mass.  432,  21  Am.  Rep.  529;  Downes 

icy,  but  on  the  theory  of  waiver  by  $ic-  v.  Harper  Hospital,  101  Mich.  555,  60 

ceptance  of  the  benefits  of  a  public  N.  W.  42,  45  A.  S.  R.  427,  25  L.R.A, 

charity.)  602;  Fire  Ins.  Patrol  v.  Boyd,  120  Pa, 

8.  University  of  Louisville  v.  Ham-  St.  624,  15  Atl.  553,  6  A.  S.  R.  745,  1 
mock,  127  Kv.  561,  106  S.  W.  219,  128  L.R.A.  417;  Gable  v.  Sisters  of  St. 
A.  S.  R.  355,  14  L.R.A.(NS.)  784;  Francis,  227  Pa.  St.  254,  75  Atl.  1087, 
Bruce  v.  Central  Methodist  Episcopal  136  A.  S.  R.  879. 

Church,  147  Mich.  230,  110  N.  W.  951,  10.  Powers  v.  Massachusetts  Homoe- 

11  Ann.  Cas.  150,  10  L.R.A.(N.S.)  74;  opathic  Hospital,  109  Fed.  291,  47  C. 
Mclnemy  v,  St.  Luke's  Hospital  Ass'n  C.  A.  122,  65  L.R.A.  372  and  note; 
of  Dulu'h,  122  Minn.  10,  141  N.  W.  Tucker  v.  Mobile  Infirmary  Ass'n 
837,  46  L.R.A.(NS.)  548;  Hewett  v.  (Ala.)  68  So.  4,  L.R.A.1915D  1167; 
Woman's  Hospital  Aid  Ass'n,  73  N.  H.  University  of  Louisville  v.  Hammock, 
556,  64  Atl.  ICO,  7  L.R.A.  (N.S.)  4'.G  127  Ky.  564, 106  S.  W.  219,  128  A.  S. 
and  note;  Ilordern  v.  Salvation  Army,  R.  355,  14  L.R.A.(N.S.)  784;  Farrig- 
199  N.  Y.  233,  92  N.  E.  626,  139  A.  an  v.  Pevcar,  193  Mass.  147,  78  N.  E. 
S.  R.  889,  32  L.R.A.{N.S.)  62;  855,  118  A.  S.  R.  484,  8  Ann.  Cas. 
Schloendorff  v.  Society  of  New  York  1109,  7  L.R.A.(N.S.)  481;  Bruce  v. 
Hospital,  211  N.  Y.  125,  105  N.  E.  92,  Central  Methodist  Episcopal  Church, 
Ann.  Cas.  1915C  581,  52  L.R.A. (N  S.)  147  Mir'b.  230, 110  N.  W.  951, 11  Ann. 
505;  Glavin  v.  Rhode  IMand  Hosnital,  Cas.  150,  10  L.R.A.(N.S.)  74;  Mcln- 

12  R.  I.  411,  34  Am.  Rep.  6^5;  Basabo  erny  v.  St.  Luke's  Hospital  Ass'n  of 
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that  if  in  their  dealings  with  their  property  appropriated  to  charity 
individuals  or  corporations  "create  a  nuisance,  dig  pitfalls  or  the  like, 
there  are  strong  reasons  for  holding  them  liable  to  outsiders  like  any 
other  individual  or  corporation.  The  purity  of  their  aims  may  not 
justify  their  torts."  ^*  The  doctrine  has  also  been  strongly  disapproved 
on  the  ground  that  when  a  corporation  or  quasi  corporation  is  created 
for  certain  purposes  which  cannot  be  executed  without  the  exercise 
of  care  and  skill,  it  becomes  the  duty  of  the  corporation  or  quasi  cor- 
poration to  exercise  such  care  and  skill,  and  the  fact  that  it  acts 
gratuitously,  and  has  no  proj^erty  of  its  own  in  which  it  is  beneficially 
interested,  will  not  exempt  it  from  liability  for  any  neglect  of  the 
duty,  if  it  has  funds,  or  the  capacity  of  acquiring  funds,  for  the 
purposes  of  its  creation,  which  can  be  applied  to  the  satisfaction  of 
any  judgment  for  damages  recovered  against  it,  and  the  corporate 
funds  can  be  applied,  notwithstanding  the  trusts  for  which  they 
are  held,  because  the  liability  is  incurred  in  carrying  out  the  trusts 
and  is  incident  to  them.^* 

11,  Implied  Waiver  by  Acceptance  of  Benefits. — The  theory  favored 
by  the  better  reasoned  cases  as  a  basis  for  the  general  immunity  of 
hospitals  from  suit  is  implied  waiver  by  acceptance  of  benefits.^*  The 
doctrine  is  that  one  who  accepts  the  benefit  either  of  a  public  or  a 
•private  charity  enters  into  a  relation  which  exempts  his  benefactor 
from  liability  for  the  negligence  of  his  servants  in  administering  the 
charity;  at  any  rate,  if  the  benefactor  has  used  due  care  in  selecting 
those  servants.  In  such  cases  there  is  an  assumption  of  risk  by  the 
patient  who  seeks  and  receives  the  services  of  a  public  charity.** 
This  principle,  which  may  be  said  to  be  the  modern  prevailing  rule 
with  regard  to  a  hospital's  liability  to  its  patients  has  the  support  of 
numerous  cases,**     It  can  be  applied,  however,  only  where  it  can 

Duluth,  122  Minn.  10,  141  N.  W.  837,  C.  A.  122,  65  L.B.A.  372. 

46  L.R.A.(N.S.)  548;  Hewett  v.  Wo-  12.  Glavin  v.  Rhode  Island  Hospital, 

man's  Hospital  Aid  Ass'n,  73  N.  H.  12  R.  I.  411,  34  Am.  Rep.  675. 

556,  64  Atl.  190,  7  L.R.A.(N.S.)  496;  13.  See  supra,  par.  8. 

Hordcn  v.  Salvation  Army,  199  N.  Y.  .  14.  Powers    v.    Massachusetts    Hor 

233,  92  N.  E.  626, 139  A.  S.  R.  889,  32  moeopathic  Hospital,  109  Fed.  294,  4T 

L.R.A.(N.S.)    62  and   note;    Schloen-  C.  C.  A.  122,  65  L.R.A.  372. 

dorff  V.  Society  of  New  York  Hospital,  15.  Heams  v.  Waterbury  Hospital, 

211  N.  Y.  125, 105  N.  E.  92,  Ann.  Cas.  66  Conn.  98,  33  Atl.  595,  31  L.R.A. 

1915C  581,  52  L.R.A.(N.S.)   505  and  224;  Downea  v.  Harper  Hospital,  101 

note;  Glavin  v.  Rhode  Island  Hospital,  Mich.  555,  60  N.  W.  42,  45  A.  S.  R. 

12  R..I.  411,  34  Am.  Rep.  675;  Basabo  427,  25  L.R.A.  602;  Bruce  v.  Central 

V.  Salvation  Army,  35  R.  I.  22,  85  Atl.  Methodist     Episcopal     Church,     147 

120,  42  L.R.A.(N.S.)   1144  and  note;  Mich.  230,  110  N.  W.  961,  11  Ann. 

Hospital  of  St.  Vincent,  etc.  V.  Thomp-  Cas.  150,  10  L.R.A.  (N.S.)  74;  Hord- 

son,  116   Va.   101,   81   S.   E.   13,   51  em  v.  Salvation  Army,  199  N.  Y.  233, 

L.R.A.(N.S.)  1025.  92  N.  E.  626,  139  A.  S.  R.  889,  32 

11.  Powers  V.  Massachusetts  Homoe-  L.R.A.(N.S.)    62;   Kellogg  v.  Church 

opathic  Hospital,  109  Fed.  294,  47  C.  Charity  Foundation  of  Long  Island, 
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fairly  be  said  that  the  person  injured  is  the  recipient  of  the  institu- 
tion's benefits,  and  T/ould  not  apply  to  strangers  or  others  dealing 
with  it  in  some  other  relation. ^^  It  applies,  it  has  been  said,  to  a  pay- 
ing as  well  as  to  a  nonpaying  patient  in  a  hospital  operating  as  a  char- 
itable institution.^'  On  the  other  hand,  on  the  ground  that  it  is  the 
giving  and  receiving  of  charity  that  creates  the  exemption  from  liabil- 
ity, and  not  the  nature  of  the  institution  administering  it,  it  has  been 
held,  that  a  paying  patient  in  a  hospital  may  recover  damages  for  in- 
jury done  him  through  the  negligence  of  an  attending  nurse,  although 
it.  was  in  fact  conducted  without  stock  and  profit,  and  indigent  patients 
were  treated  there  mthout  cost,  the  fees  exact>ed  from  patients  who 
could  pay  being  used  in  promoting  the  work.*^  It  is  to  be  observed 
that  in  most  of  the  cases  applying  the  doctrine  of  immunity  by  waiver, 
the  rule  is  qualified,  so  that  even  in  the  case  of  patients  liability  may 
exist  if  there  has  been  a  failure  on  the  part  of  the  hospital  to  exercise 
care  in  the  selection  of  its  agents.  This  idea  is  referred  to  thou.2;h 
not  always  applied  in  several  cases.**  There  are,  however,  a  few 
cases  holding  that  even  patients  may  recover.-^ 

12.  Liability  to  Strangers  and  Others  Not  Patients. — ^The  theories 
of  the  immunity  of  a  hospital  from  liability  on  the  ground  of  public 
policy  and  on  the  ground  that  the  assets  are  a  trust  fund  having 
been  very  generally  rejected  by  the  courts,*  and  the  doctrine  of- 

203  N.  y.  191,  96  N.  E.  406,  Ann.  Cas.  ton  v.  Franklin  Square  House,  200 
1913 A  883,  38  L.R.A.(N.S.)  481;  Mass.  465,  86  N.  E,  909,  22  L.R.A. 
Schlocndorff  v.  Society  of  New  York  (N.S.)  486;  Downes  v.  Harper  Hos- 
Hospital,  211  N.  Y.  125,  105  N.  E.  92,  pital,  101  Mich.  555,  60  N.  W.  42,  45 
Ann.  Cas.  1915C  581,  52  L.R.A.(N.S.)  A.  S.  R.  427,  25  L.R.A.  602;  Hordem 
605;  Hospital  St.  Vincent,  etc.  v.  v.  Salvation  Army,  199  N.  Y.  233,  92 
Thompson,  116  Va.  101„  81  S.  E.  13,  N.  E.  626, 139  A.  S.  R.  889,  32  L.R.A. 
61  L.R.A.(N.S.)  1025.  (N.S.)  62;  Schloendorff  v.  Society  of 

16.  Schloendorflf  v.  Society  of  New  New  York  Hospital,  211  N.  Y.  125, 
York  Hospital,  211  N.  Y.  125,  106  N.  105  N.  E.  92,  Ann.  Cas.  1915C  681,  62 
E.  92,  Ann.  Cas.  1915C  581,  52  L.R.A.  L.R.A.(N.S.)  605. 

(N.S.)  505.    See  also  infra,  par.  12.         20.  University  of  Louisville  v.  Ham- 

17.  Powers  v.  Massachusetts  Ho-  mock,  127  Ky.  664, 106  S.  W,  219, 128 
moeopathic  Hospital,  109  Fed.  294,47  A.  S.  R.  355,  14  L.R.A.(N.S.)  784; 
C.  C.  A.  122,  65  L.R.A.  372.  Glavin  v.  Rhode  Island  Hospital,  12 

18.  Tucker     v.     Mobile     Infirmary  R.  I.  411,  34  Am.  Rep.  675. 

Ass'n,  (Ala.)  68  So.  4,  L.R.A.1915D  It  should  be  noted,  however,  that  in 
1167.  University  of  Louisville  v.  Hammock, 

19.  Powers  v.  Massachusetts  Homeo-  supra,  the  court  said  that  the  hospital 
pathic  Hospital,  109  Fed.  294,  47  was  not  conducting  a  private  charity, 
C.  C,  A.  122,  65  L.R.A.  372;  McDon-  although  from  the  statement  of  the 
aid  V.  Massachusetts  General  Hospital,  case  it  would  seem  that  the  defendant, 
120  Mass.  432,  21  Am.  Rep.  529;  Ben-  which  accepted  hoth  pay  and  charity 
ton  V.  Boston  City  Hospital,  140  Mass.  patients,  was  very  similar  in  its  oper- 
13,  1  N.  E.  836,  54  Am.  Rep.  436;  ations  to  many  other  hospitals  whieh 
Farrigan  v.  Pevear,  193  Mass.  147,  78  are  held  public  charities. 

N.  K.  855,  118  A.  S.  R.  484,  8  Ann.       1.  See  supra,  par.  9,  10. 
Cas.  1109,  7  L.R.A.(N.S.)  431;  Thom- 
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waiver  by  abceptance  of  benefits  being  applii^able  only  to  patients,* 
the  law  has  come  to  be  that  as  to  others  not  the  recipient  of  the 
institution's  charity  the  rule  of  responsibility  for  the  negligence  of  its 
servants  and  agents  is  applied  as  in  cases  of  the  ordinary  business 
corporation.  Thus,  recovery  has  been  had  in  favor  of  a  stranger 
injured  by  reason  of  the  unsafe  condition  of  hospital  premises,*  or 
by  an  employee's  mechanic  working^  on  the  hospital  premises,*  or  by 
one  injured  by  the  careless  driving  of  a  hospital's  servant,*  or  by  an 
apprentice  nurse  put  in  charge  of  a  patient  suffering  with  a  con- 
tagious disease,  without  warning,  whereby  she  contracted  it.*  Proof 
of  due  care  in  the  selection  of  its  agents  will  not,  it  has  been  held, 
exonerate  a  hospital  in  a  case  where  the  relation  of  patient  does  not 
exist  and  the  hospital  would  otherwise  be  liable.^ 

13.  Private  Hospitals  and  Sanatoriums. — ^Institutions  of  a  strictly 
private  character,  by  which  is  meant  hospitals  or  asylums  conducted 
purely  for  gain  and  performing  no  charity,  as  distinguished  from 
private  eleemosynary  institutions,*  are  liable  to  patients  as  well  as  to 
strangers  for  the  negligence  of  their  servants.*  The  degree  of  care 
exacted  of  them  toward  their  patients  is  said  to  be  such  reasonable 
care  and  attention  for  their  safety  as  their  mental  and  physical  conr 
dition  if  known  may  require.**  They  have  been  held  liable  for  a 
failure  to  guard  and  restrain  insane  and  delirious  patients,**  for  the 
negligence  of  a  nurse  in  applying  a  hot  water  bottle,**  and  for  the 
negligence  of  a  nurse  in  mistaking  and  administering  one  drug  for 
another.**    The  rule  of  liability  applicable  in  these  cases  has  been 

2.  See  snpra,  par.  11.  9.  Stanley  v.   Schnmport,  117  La* 

3.  Bruce  v.  Central  Methodist  Epis-  255,  41  So.  565,  116  A.  S.  R.  202  and 
copal  Church,  147  Mich.  230,  110  N.  note,  8  Ann.  Cas.  1044  and  note,  6 
VV.  951,  11  Ann.  Cas.  160,  10  L.R.A.  L.R.A.(N.S.)  306  and  note;  Wetzel  v. 
(N.S,)  74;  Mdnerny  v.  St,  Luke's  Omaha  Maternity,  etc.,  Hospital  Ass'n, 
Hospital  Ass'n  of  Duluth,  122  Minn.  96  Neb.  636,  148  N.  W.  582,  Ann.  Cas, 
10,  141  N.  W.  837,  46  L.R.A. (N.S.)  1915B  1224  and  note;  Broz  v.  Omaha 
548;  .  Hospital  St.  Vincent,  etc.  v.  Maternity,  etc.,  Ass'n,  96  Neb.  648, 148 
Thompson,  116  Va.  101,  81  S.  E.  13,  N.  W.  575,  L.R.A.1915D  334  and  note. 
51  L.R.A.(N.S.)  1025  and  note.  1^-  Wetzel  v.  Omaha  Maternity,  etc., 

4.  Hordern  v.  Salvation  Army,  199  S?^Pi^*^  .^^\  ^^  ^^^'  ^^^'  ^^^  ^• 
N.  Y.  233,  92  N.  E.  626,  139  A.  S.  R.  ^^'^^^  Ann.  Cas.  1915B  1224. 

889,  32  L.R.A.(N.S.)  62.  ^V  ^n^^'^^^L'i^ }l?a'T^^}}^  o.F^oo" 

5!  Basabo  v.  Salvation  Army,  35  R.  ^^%^  1|7  Ky  564, 106  S.  W.  219, 128 

L  22,  85  Atl.  120,  42  L.R.A.(N.S.)  tj\^'  n  \    m^'\^^'V  1^^' 

i-iAA      A      ¥^  Wetzel  V,  Omaha  Maternity,  etc.,  Hos- 

1144  and  note.  ,  ,  ...  pital  Ass'n,  96  Neb.  636,  148  N.  W. 

6   Hewett  V.  ^\  Oman's  Hospital  Aid  ggo,  Ann.  Cas.  1915B  1224  and  note. 
Ass'n,  /3  N.  H    556,  64  Atl.  190,  7       N^to:  L.R.A.1015D  334  et  seq. 
L.R.A.(N.S.)  406.  12.  Note:  Ann.  Cas.  1915B  1224. 

7.  Basabo  v.  Salvation  Army,  35  R.  13.  Stanley  v.  Schumpert,  117  La. 
L  22,  85  Atl.  120,  42  L.R.A. (N.S.)  255,  41  So.  565,  116  A.  S.  R.  202,  8 
1144.  Ann.  Cas.  1044  and  note,  6  L.R.A.  306. 

8.  See  supra,  par.  3.  Note:  Ann.  Cas.  1915B  1224. 
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applied  to  a  hospital  conducted  as  an  adjunct  of  a  school  of  medicine 
accepting  both  pay  and  charity  patients.** 

14.  Responsibility  for  Conduct  of  Railroad  Hospitals. — ^Many  rail- 
road companies  maintain  hospitals  for  the  benefit  of  their  employees, 
which  are  supported,  sometimes  wholly  by  contribution  from  the 
employees,  or  deductions,  either  voluntary  or  involuntary  from  their 
wap;es  or  compensation,  and  sometimes  in  part  only  by  such  con- 
tributions or  deductions,  the  balance  being  contributed  by  the  rail- 
roads, and  the  fund  thus  derived  being  employed  in  maintaining 
hospital  buildings  and  a  staff  of  physicians,  nurses,  etc.,  where  em- 
ployees may  receive  free  medical  or  surgical  treatment.  The  liability 
of  a  railroad  company  to  the  patients  of  such  an  institution  in  case 
of  malpractice  or  other  negligence  on  the  part  of  physicians,  attend- 
ants, etc.,  depends  on  the  precise  nature  of  the  institution — ^whether 
it  is  in  fact  inaugurated  and  maintained  as  a  department  of  the  rail- 
road system  for  charitable  purposes  only,  the  railroad  itself  contribut- 
ing generously  to  its  support,  or  whether  the  arrangement  between 
the  company  and  its  employees  amounts  substantially  to  a  contract 
whereby  in  consideration  of  certain  deductions  from  their  wages  the 
company  undertakes  to  provide  them  with  hospital  treatment  in  case 
of  illness  or  accidents.  In  the  former  case,  the  company  will  be  liable 
only  if  it  is  shown  that  there  was  a  failure  to  exercise  ordinary  care 
in  the  selection  of  the  particular  physician,  attendant,  etc.,  whose 
ne<]:ligence  caused  the  injury,**  this  being  on  the  theory  of  immunity 
adopted  in  some  cases  with  regard  to  general  hospitals,  namely,  that 
the  recipient  of  the  benefit  of  a  charity  assumes  the  ordinary  risks 
of  its  administration  and  impliedly  waives  his  claim  in  case  of  injury, 
provided  ordinary  care  has  been  used  in  the  selection  of  the  agents 
who  perform  the  service.*^  If,  however,  the  institution  is  not  a 
charity,  but  is  established  by  the  railroad,  either  for  profit  or  as  an 
economic  expedient,  to  the  support  of  which  the  railroad  makes  but 
nominal  contribution,  the  bulk  of  the  fund  being  derived  by  assess- 
ments, deductions  or  contributions  from  employees,  it  is  bound  to 
provide  suitable  and  skilful  treatment,  the  doctrine  respondeat  supe- 
rior applying,  and  in  case  of  negligence  on  the  part  of  the  phy- 
sicians or  attendants  selected  by  the  railroad  the  patient  is  entitled  to 

14.  University  of  Louisville  v.  Hnm-  and  note,  27  L.R.A.  840;  Eighmy  v. 
mock,  127  Ky.  564,  106  S.  W.  219,  128  Union  Pac.  R.  Co.,  93  la.  538,  61  N. 
A.  S.  R.  355,  14  L.R.A.(N.S.)  784.  W.  1056,  27  LR.A.  296;  Illinois  Cen- 

15.  Union  Pac.  R.  Co.  v.  Artist,  60  tral  R.  Co.  v.  Buchanan,  126  Ky.  288, 
Fed.  365,  19  U.  S.  App.  612,  9  C.  C.  103  S.  W.  272,  11  L.R.A.(N.S.)  711; 
A.  14,  23  L.R.A.  681;  Arkansas  Mid-  Barden  v.  Atlantic  Coast  Line  R.  Co., 
land  R.  Co.  v.  Pearson,  98  Ark.  399,  152  N.  C.  318,  67  S.  E.  971,  49  L.R.A. 
135  S.  W.  917,  34  L.R.A.(N.S.)  317;  (N.S.)  SOL 

Pittsburgh,  etc.,  R.  Co.  v.  SuUivan,  141       16.  See  supra,  par.  IL 
Ind.  83,  40  .N.  E.  138,  60  A.  S.  R.  313 
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recover.*'  Moreover,  the  fact  that  a  railroad  company  organized  its 
relief  department  into  a  distinct  and  separate  corporation  for  the 
benefit  of  its  employees  to  which  they  were  required  to  contribute  and 
which  was  managed  and  controlled  by  officers  of  the  railroad,  has 
been  held  not  to  relieve  the  road  from  liability  for  the  negligence 
of  the  servants  of  the  corporation  thus  created.*® 

15.  Liability  for  Injuries  Caused  by  Ambulances. — The  question 
of  liability  on  the  part  of  hospitals  for  the  negligent  operation  of 
ambulances  has  arisen  frequently  and  in  most  cases  its  solution  has 
turned  on  the  application  of  the  doctrine  of  respondeat  superior.  In 
those  cases  where  the  hospital  sought  to  be  held  is  of  a  public  or 
quasi  public  character,  such  as  a  city  dispensary,  an  emergency 
hospital  and  the  like,  maintained  and  controlled  by  the  city  or  state 
for  public  benefit,  the  doctrine  does  not  apply.  Such  institutions 
act  as  state  or  municipal  governmental  agencies  and  as  such  are  not 
responsible  for  the  negligence  of  their  servants.*^  Institutions  not 
of  this  public  character  are  liable,  however,  when  the  relation  of  master 
and  servant  exists  between  them  and  the  driver  of  the  vehicle.*®  A 
hospital  owning  an  ambulance  and  hiring  a  horse  and  driver  from 
a  liveryman  to  operate  it,  is  not  liable  for  the  driver's  negligence  as 
the  relation  of  master  and  servant  does  not  exist.*  Generally,  by 
statute  or  municipal  ordinance  ambulances  are  given  the  right  of 
way  over  other  vehicles  and  in  determining  questions  of  negligence 
and  contributory  negligence  it  has  been  said  that  the  driver  has  a 
right  to  assume  that  drivers  of  other  vehicles  will  heed  his  warning 
bell  and  move  out  of  his  way.  Those  provisions,  however,  do  not  of 
themselves  authorize  the  operation  of  such  vehicles  at  a  speed  in 
excess  of  that  prescribed  by  law  for  other  vehicles  and  one  who  does 
fio  is  subject  to  the  penalty  provided.  Nor  do  they  require  of  a 
pedestrian  a  duty  to  stop  and  listen  before  crossing  a  street  as  required 
at  railroad  crossings  and  one  who  fails  to  do  so  is  not  guilty  of  con- 
tributory negligence.* 

III.  IIospiTALs  AS  Nuisances 

*   16.  Private  Hospitals. — Hospitals,  whether  for  the  insane  or  for 
other  purposes,  and  although  they  are  of  a  strictly  private  or  of  a 

17.  Phillips  v.  St.  Louis,  etc.,  R.  Co.,   S.  R.  780, 14  Ann.  Cos.  742, 17  L.R.A. 
211  Mo.  419,  111  S.  W.  109,  124  A.  S.    (N.S.)  1167. 

R.  786  and  note,  14  Ann.  Cas.  742  and  19.  Maximilian  v.  Now  York,  02  N. 

note,  17  L.R.A.(N  S.)  1107  and  note;  Y.  100,  20  Am.  Rep.  408. 

Missouri,  etc.,  R.  Co.  v.  Wood,  95  Tex.  20.  Note:  38  L.R.A. (N.S.)   481. 

223,  60  S.  W.  449,  93  A.  S.  R.  83i  and  1.  KeIlop:g  v.  Church  Charity  Fonn- 

note,  56  L.R.A.  592;  Sawdev  v.  Spo-  dation  of  Long  Island,  203  N.  Y.  liH. 

kane  Falls,  etc.,  R.  Co.,  30  Wash'.  349,  90  N.  E.  400,  Ann.  Cas.  1913A  883,  38 

70  Pac.  972,  94  A.  S.  R.  880.  L.R.A. (N.S.)   481. 

18.  Phillips  V.  St.  Louis,  etc.,  R.  Co.,  2.  Note:  38  L.R.A.(N.S.)  4SL 
211  Mo.  419,  111  S.  W.  109,  124  A. 
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private  eleemosynary  character,  are  not  nuisanc*es  per  se,*  but  they 
may  become  so  by  reason  of  careless  management.*  Neither  courts 
nor  text  writers  define  nuisance  with  exactness.*  Hence,  in  the  caso 
of  hospitals,  as  in  the  case  of  nuisances,  generally,  each  case  must 
to  some  extent  be  made  to  depend  on  its  own  special  facts  and  circum- 
stances.* A  test  proposed  is  whether  the  condition  complained  of  is 
such  as  to  be  in  the  judgment  of  reasonable  men  naturally  productive 
of  physical  discomfort  to  persons  of  ordinary  sensibilities  and  of  ordi- 
nary tastes  and  habits,  and  such  as  in  view  of  the  circumstances  of  the 
case  is  unreasonable  and  in  derogation  of  the  rights  of  the  complaint.^ 
The  principles  governing  the  subject  are  founded  on  the  maxim  sic 
utere  tuo  ut  alienum  non  laedas  and  permit  of  a  wide  latitude  in 
application*  from  actual  physical  danger  and  discomfort  presently 
existing  •  to  mere  apprehension  and  fear  of  conditions  that  may  arise 
in  the  future.*®  Perhaps,  the  most  radical  application  of  the  latter 
view  was  manifested  in  a  suit  brought  to  enjoin  the  maintenance  of 
a  private  sanatorium  for  tubercular  patients,  wherein,  although  the 
court  found  as  a  fact  that  it  was  conducted  with  due  regard  to  public 
safety,  that  there  was  no  danger  to  persons  living  in  the  immediate 
vicinity,  that  it  had  been  and  would  probably  continue  to  be  of  great 
benefit  to  the  community,  and  that  it  was  not  a  menace  to  the  plaintiflF 
or  to  others,  an  injunction  was  granted  on  the  ground  that,  as  there 
existed  a  general  public  dread  of  tuberculosis,  the  maintenance  of  a 
tubercular  hospital  in  the  vicinity  of  residences  would  detract  from 
the  comfortable  use  of  such  residential  property  on  account  of  the 
dread  of  contagion  therefrom  in  the  minds  of  persons  ignorant  of  the 
true  nature  of  the  disease,  and  of  the  harmlessness  of  such  sanatoria 
and  that  consequently  the  plaintiflF's  property  would  thereby  become 
depreciated  in  value.**    The  view  that  the  existence  of  groundless  fears 

3.  Stotler  v,  Rochelle,  83  Kan.  86,  note,  15  Ann.  Cas.  715  and  note. 
109  Pac.  788,  29  L.R.A.(N.S.)  49  and       7.  French  v.  Association  for  Workd 
note.  of  Mercy,  39  App.  Cas.  (D.  C.)  406, 

Note:  40  L.R.A.(N.S.)  647.  Ann,  Cas.  1913K  865. 

4.  Deaconess  Home,  etc.  v.  Bontjes,  8.  Stotler  v.  Rochelle,  83  Kan.  86, 
207  111.  553,  69  N.  E.  748,  64  L.R.A.  109  Pac.  788,  29  L.R.A.(N.S.)  49. 
215;  Cherry  v.  Williams,  147  N.  C.  9.  Deaconess  Home,  etc.,  v.  Bontjes, 
452,  61  S.  E.  267,  125  A.  S.  R.  5G0  207  111.  553,  69  N.  E.  748,  64  L.R.A. 
and  note,  15  Ann.  Cas.  715  and  note;  215;  Everett  v.  Paschall,  61  Wash,  47, 
Kestner  v.  Homoeopathic  Medical,  111  Pac.  879,  Ann.  Cas.  1912B  1128 
etc.,  Hospital,  245  Pa.  St.  326,  91  Atl.  and  note,  31  L.R.A. (N.S.)  827. 

659,  Ann.  Cas.  1916A  123  and  note,  10.  Wolcott  v.  Melick,  11  N.  J.  Eq. 

52  L.R.A.(N.S.)  1032;  Everett  v.  Pas-  204,  66  Am.  Dee.  790  and  note;  Cherry 

ehall,  61  Wasli.  47,  111  Pac.  879,  Ann.  v.  Williams,  147  N.  C.  452,  61  S.  E. 

Cas.  1912B  1128  and  note,  31  L.R.A.  267,  125  A.  S.  R.  566,  15  Ann.  Caa, 

(N.S.)  827.  715  and  note. 

5.  See  Nuisance.  11.  Everett  v.  Paschall,  61  Wash.  47, 

6.  Cherry   v.   Williams,  147  N.    C.  Ill  Paa  g79,  Ann.  Cas.  1912B  1128, 
452,  01  S.  E.  267, 125  A.  S.  R.  506  n.nil  ^nJ  note,  31  L.R.A.(N.S.)  827.    It  is 
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is  sufficient  to  justify  od  injunction  is  not,  however,  universal  it  hav- 
ing been  declared  that  if  no  real  danger  exists,  the  mere  fact  that 
uninformed  people,  who  are  unacquainted  with  the  true  conditions, 
may  or  probably  will  assume  such  a  danger  to  exist,  cannot  be  made 
the  basis  of  equitable  relief.^*  Where  the  conditions  are  present  and 
actually  existing,  the  question  is  generally  one  of  degree  only,  to 
what  extent  the  condition  complained  of  is  a  detriment  to  the  plain- 
tiff's rights,  and  the  determination  of  this  question  depends  on  sound 
judgment  and  common  sense  in  each  case.*'  The  following  have 
been  declared  nuisances:  A  hospital  located  from  nine  to  twelve  feet 
from  the  plaintiff's  building,  having  forty-eight  windows  facing  the 
plaintiff's  property,  exposing  to  the  plaintiff's  view  operating  rooms 
and  surgical  wards  from  which  the  shrieks  and  moans  of  those  under- 
going operations  could  be  heard  at  all  hours,  etc. ;  **  locating  a  hospital 
in  such  proximity,  to  a  private  residence  that  the  sights,  sounds  and 
smells  necessary  to  its  operation  reach  the  occupants  thereof ;  **  a 
cancer  hospital ;  **  a  pesthouse  for  lepers  located  in  the  vicinity  of  pri- 
vate residences;  *'  and  a  hDspital  for  contagious  diseases.*^  The  ques- 
tion whether  or  not  a  private  hospital  or  sanatorium  already  estab- 
lished and  not  shown  to  be  conducted  in  such  a  manner  as  to  be 
actually  a  nuisance  can  be  declared  such  by  municipal  ordinance  is 
unsettled.  The  test  probably  is  whether  or  not  the  particular  ordi- 
nance in  question  is  unreasonable  or  violative  of  any  constitutional 
right.  Where  an  ordinance  required  fire-proof  buildings,  and  twelve- 
foot  guard  walls  besides  prohibiting  their  location  within  four  hun- 
dred feet  of  other  structures  and  making  many  other  like  require- 
ments, it  was  held  to  be  so  irksome  fts  to  amount  to  an  infringement 
of  the  right  to  pursue  a  lawful  vocation  and  so  void.*®  On  the  other 
^hand  an  ordinance  directed  at  a  particular  sanatorium  requiring  the 

to  be  observed,  however,  that  this  de-  Atl.  659,  62  L.RA.(N.B.)  1032,  Ann. 

"  cision  is  based  on  a  statute  wherein  Cas.  191 6 A  123. 

nuisance  is  declared  to  "consist  in  un-  15.  Deaconess  Home,  etc.  v.  Bontjes, 

lawfully  doing  an  act  or  omitting  to  207  111.  553,  69  N.  E.  748,  64  L.R.A. 

perform  a  duty,  which  act  or  omission  .215. 

either  annoys,  injures  or  endangers  the  16.  Stotler  v.  Rochelle,  83  Kan.  SOf 

comfort,  repose,  health  or  safety  of  109  Pac.  788,  29  L.R.A.(N.S.)  49. 

otliers,"  etc.  17.  Baltimore  v.  Fairfield  Imp.  Co., 

.12,  Notes:    52   L.R.A. (N.S.)    1033;  87  Md.  352,  39  Atl.  1081,  67  A.  S.  R. 

Ann.  Cas.  1916A  126.  344,  40  L.R.A.  494. 

13.  French  v.  Association  for  Works  18.  Cherry  v.  Williams,  147  N.  C. 
of  Mercy,  39  App.  Cas.  (D.  C.)  406,  452,  61  S.  E.  267,  125  A.  S.  R.  566,  15 
Ann.    Cas.    1913E    855;    Stotler    v.  Ann.  Cas.  715  and  note. 

Rochelle,  83  Kan.  86,  109  Pac.  788,  29       19.  Ex  parte  Whitwell,  98  Cal.  73, 
L.R.A.(N.S.)  49.  32  Pac.  870,  35  A.  S.  R.  152, 19  L.R.A. 

14.  Kestner  v.  Homoeopathic  Medi-  727, 
cal,  etc..  Hospital,  245  Pa.  St.  326,  91 
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consent  of  property  owners  residing  within  two  hundred  feet  of  its 
buildings  has  been  held  valid.-^ 

17.  Public  Hospitals. — ^Although  it  is  well  settled  that  a  municipal 
corporation  has  no  more  right  to  erect  and  maintain  a  nuisance  than 
has  a  private  individual  and  is  liable  in  damages  for  injuries  occa- 
sioned thereby,*  in  such  a  case  different  considerations  govern  the 
application  of  the  principle  due  to  the 'public  or  quasi  public  char- 
acter of  the  work  undertaken.*  The  preservation  of  the  public  health 
by  the  establishment  of  hospitals  and  pesthouses,  for  the  isolation 
and  treatment  of  contagious  and  infectious  diseases  is  well  within 
the  police  power,  and  legislation  for  such  purposes  is  often  hif>hly 
essential.  Therefore,  whatever  the  state  may  directly  do  in  further- 
ance of  these  objects  the  municipality,  when  clothed  with  a  dele:^ated 
power  from  the  state,  may  also  lawfully  perform,'  and  where  it  does 
not  appear  that  the  municipality  has  been  negligent  or  careless  in 
the  maintenance  of  such  an  establishment,  or  that  by  reason  of  some 
act  of  omission  or  commission  it  has  become  a  nuisance  to  an  extent 
greater  than  is  inherent  in  the  location  and  use  of  such  an  institu- 
tion no  relief  therefrom  can  be  had.  When  a  thing  not  malum  in 
se  is  authorized  to  be  done  by  a  valid  act  of  the  legislature,  and  it 
is  performed  with  due  care  and  skill,  in  strict  conformity  with  the 
provisions  of  the  act,  its  performance  cannot  by  the  common  law 
be  made  the  ground  of  an  action,  however  much  one  may  be  injured 
by  it,  the  rule  damnum  absque  injuria  applying.*  Accordingly,  an 
injunction  was  refused  where  during  a  small-pox  epidemic  a  building 
owned  by  the  city  located  within  500  feet  of  the  plaintiff's  residence 
was  converted  into  a  temporary  pesthouse.*  Similarly,  damages  have 
been  denied  a  property  owner  claiming  loss  of  rents  and  depre- 
ciation of  property  value  by  reason  of  the  location  by  the  city  of  a 
small-pox  hospital  in  close  proximity  to  property  owned  by  him, 
where  it  was  not  shown  that  the  hospital  was  improperly  "conducted.* 

20.  Shepard   v.    Seattle,   59    Wash.  4.  Frazer  v.  Chicago,  186  HI.  480, 

363,  109  Pac.  1067,  40  L.R.A.(N.S.)  57  N.  E.  1055,  78  A.  S.  R.  296,  51 

647  and  note.  L.R.A.  306;  Hessin  v.  Manhatten,  81 

1.  Note:  15  A.  S.  R.  845.  See  gen-  Kan.  153, 105  Pac.  44,  25  L.R.A. (N.S.) 
erally.  Municipal  Corporations;  Nui-  228;  Barry  v.  Smith,  191  Mass.  78,  77 
SANCES.  N.  E.  1099,  6  Ann.  Cas.  817  and  note, 

2.  Frazer  v.  Chicago,  186  111.  480,  5  L.R.A. (N.S.)  1028  and  note. 
57  N.  E.  1055,  78  A.  S.  R.  296,  51  Note:  18  L.R.A.(N.S.)  260. 
LR.A.  306  and  note;  Hessin  v.  Man-  5.  Hessin  v.  Manhatten,  81  Kan. 
hatten,  81  Kan.  153,  105  Pac.  44,  25  153,  105  Pac.  44,  25  L.R.A.(N.S.)  228. 
L.R.A.(N.S.)  228  and  note;  Barrv  v.  6.  Frazer  v.  Chicago,  186  111.  480, 
Smith,  191  Mass.  78,  77  N.  E.  1099,  6  57  N.  E.  1055,  78  A.  S.  R.  296,  51 
Ann.  Cas.  817  and  note,  5  L.R.A.  L.R.A.  306;  Barry  v.  Smith,  191  Mass. 
(N.S.)  1028  and  note.  78,  77  N.  E.  1099,  6  Ann.  Cas.  817,  5 

3.  Baltimore  v.  Fairfield  Imp.  Co.,  L.R.A.(N.S.)  3028  and  note. 
87  Md.  352,  39  Atl.  1081,  67  A.  S.  R.  Note:  18  L.R.A.(N.S.)  260. 
344,  40  L.R.A.  494. 
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Where,  however,  certain  county  oflficers  were  about  to  establish  a 
pcsthouse  80  close  to  a  public  schoolhouse  as  to  menace  the  health 
of  its  attendants  and  it  appeai-ed  that  there  were  other  suitable  places 
available,  an  injunction  was  granted.'  Moreover,  a  city  has  no  right 
to  take  possession  of  one's  property  for  a  pesthouse  without  making 
compensation  for  its  use.*  In  construing  an  act  creating  public  boards 
and  conferring  on  them  powers  to  be  exercised  for  the  benefit  of  the 
public,  among  others,  power  to  establish  hospitals  and  asylums,  no 
authority  to  create  a  nuisance  is  to  be  inferred  if  any  other  construc- 
tion is  possible.*  So  where  the  municipal  board  of  a  city,  acting 
onder  statutory  authority  to  establish  pesthouses,  located  a  leper  on 
land  adjoining  the  plaintiff's  property,  an  injunction  was  granted  on 
the  ground  that,  although  the  legislative  authorization  to  locate  pest- 
houses  prevented  the  same  when  erected  from  being  declared  public 
nuisances,  yet  such  authority  must  be  exercised  so  as  not  to  cause 
injury  to  the  rights  of  individuals  unless  the  thing  directed  to  be 
done  by  the  legislature  must  necessarily  and  unavoidably  result  in 
the  creation  of  what  would  be  but  for  the  authorization  a  private 
nuisance.*® 

18.  Injunctive  Relief. — The  fact  of  nuisance  being  established, 
there  is  no  question  of  the  jurisdiction  of  equity  by  injunction  to 
abate  it,**  even  though  the  oflFending  institution  or  body  is  a  public 
one,**  unless  the  character  of  the  legislation  creating  it,  and  the 
nature  of  the  powers  and  duties  conferred  on  it  indicate  a  legislative 
intent  to  substitute  the  judgment,  discretion,  and  determination  of 
the  public  body  with  respect  to  the  particular  matter  committed  to 
it  for  that  of  all  other  forums,  and  thus,  under  the  rule  of  noninter- 
ference by  the  courts  with  the  exercise  of  discretionary  powers  legally 
conferred,  render  the  administration  of  such  powers  in  a  sense  non- 
justifiable.  Thus,  the  powers  and  duties  of  health  boards  with  respect 
to  contagious  diseases  have  often  been  held  to  be  within  this  rule 
and  injunctions  to  restrain  their  activities  denied.**     The  strictly 

7.  Note:  6  L.R.A.(N.S.).  1030.  215;  Stotler  v.  Rochelle,  83  Kan.  86, 

8.  Dooley  V.  Kansas,  82  Mo.  444,  52  109  Pac.  788,  29  L.R.A.(N.S.)  49; 
Am.  Rep.  380;  Safford  v.  Detroit  Baltimore  v.  Fairfield  Imp.  Co.,  87 
Board  of  Health,  110  Mich.  81,  67  N.  Md.  352,  39  Atl.  1081,  67  A.  S.  R.  344, 
W.  1094,  64  A.  S.  R.  332,  33  L.R.A.  40  L.R.A.  494;  Kestner  v.  Horaoeo- 
300.  pathic  Medical,  etc.,  Hospital,  245  Pa. 

9.  Metropolitan  Asylum  Dist.  Man-  St.  326,  91  Atl.  659,  Ann.  Cas.  1916A 
ager  v.  Hill,  6  App.  Cas.  193,  50  L.  J.  123  and  note,  52  LR.A.(N.S.)  1032; 
Q.  B.  353,  44  L.  T.  N.  S.  653,  29  W.  Everett  v.  Paschall.  61  Wash.  47,  111 
R.  607,  16  Eng.  Rul.  Cas.  556,  Pac.  879,  Ann.  Cas.  1912B  1128  and 

10.  Baltimore  v.  Fairfield  Imp.  Co.,  note,  31  L.R.A.(N.S.)   827.     See  also 
87  Md.  352,  39  Atl.  1081,  67  A.  S.  R.  generally.  Injunctions;  Nuisajices. 
344,  40  L.R.A.  494.  12.  See  supra,  par.  17. 

Note:  18  L.R.A.(N.S.)  260.  13.  Hessin   v.   Manhatten,  81  Kan. 

11.  Deaconess  Home,  etc.  v.  Bontjes,  153,  105  Pac.  44,  25  L.R.A.  (N.S.)  228. 
207  lU.  553,  69  N.  E.  748,  64  L.R.A.       Note:  18  L.R.A.(N.S.)  260. 
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public  character  of  an  institution,  however,  does  not  prevent  the  courts 
from  granting  injunctions  against  its  officers  when  to  do  so  would 
not  affect  the  performance  by  them  of  their  public  duties.  Thus, 
when  the  officers  of  a  state  insane  asylum  permitted  the  pollution 
of  a  natural  stream  in  which  the  plaintiff  enjoyed  riparian  rights  an 
injunction  was  granted  against  the  officers.^*  Where  the  nuisance 
is  nonexistent  but  merely  threatened  the  law  is  not  so  clear.  As 
has  been  seen,  hospitals  are  not  nuisances  per  se,  although  they  may 
become  such  if  not  conducted  properly.**^  It  is  also  familiar  law  that 
the  mere  existence  of  fears  and  apprehensions  as  to  what  may  occur 
in  the  future  will  not  ordinarily  justify  the  granting  of  an  injunction, 
that  the  injury  must  be  imminent  and  irreparable,  not  doubtful  or 
contingent.**  With  respect  to  hospitals,  however,  it  has  been  said 
that  the  rule  is  relaxed  where  the  threatened  injury  is  to  health  rather 

•than  to  comfort  and  convenience.*^  The  establishment  or  mainte- 
nance of  a  hospital  may  also  be  enjoined  by  virtue  of  a  restrictive 
covenant  in  a  deed  or  lease.  Whether  the  covenant  is  applicable  to 
a  hospital  depends,  of  course,  on  the  wording  of  the  clause.*®  A 
covenant  against  any  occupation  or  business  that  may  be  dangerous, 
injurious,  annoying,  or  prejudicial,  to  neighboring  inhabitants  will 

'not  permit  a  use  for  hospital  purposes.** 

14.  Herr  v.  Central  Kentucky  Lnn-  for  contagious  diseases  on  property  ad- 
,atie  Asyluniy  97  Kv.  458,  30  S.  W.  971,  jacent  to  the  plaintiff's  was  in  question, 

53  A.  S.  R.  414,  28  L.R.A.  394.  the  appellate  court,  while  affirming  the 

15.  See  supra,  par.  16.  decree  of  the  lower  court,  said:    "If 

16.  Note:  2  Ann.  Cas.  261.  See  al-  the  defendant  desires  to  proceed  with 
80  Injunctions.  the  construction  of  his  building  and  to 

17.  Cherry  v.  Williams,  147  N.  C.  risk  the  results  of  the  trial,  the  re- 
452,  61  S,  E.  267, 125  A.  S.  R.  566,  15  straining  order  may  be  modified  to 
Ann.  Cas;.  715.  that  e  tent,  but  all  use  of  the  building 

In  this  case,  however,  wherein  the  should  be  enjoined  until  final  hearing." 
propriety  of  an  order  continuing  to  the  See  also  supra,  par.  16. 
final  hearing,  a  temporary  restraining       18.  Note :  15  Ann.  Cas.  719. 
order,  enjoining  further  work  on  the       19.  Note:  41  L.R.A.(N.S.)  617^ 
construction  of  a  private  sanitorium 


HOTCHPOT 

See  Advakoements,  vol.  1,  p.  676  et  seq. 


HOTEL 

See  Innkeepers. 
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HOUSES  OF  CORRECTION 


1.  Definition,  Creation  and  Character 

2.  Validity  of  Laws  and  Commitments  Thereunder 

3.  Remedy  for  Illegal  Detention 

4.  Liability  for  Tort 

5.  Sectarian  Institutions 


1.  Definition,  Creation  and  Character. — Houses  of  correction,  houses 
of  refuge,  industrial  schools,  reform  schools  and  similar  bodies  how- 
ever characterized,'  are  institutions  for  the  reception  and  care  of 
orphans,  in  digent,  wayward,  incorrigible  or  vicious  youths,  children 
whose  parents  are  incapable  or  unworthy,  and  unfortunate  or  aban- 
doned women,  where  they  may  be  taught  habits  of  industry,  morality, 
and  religion,  and  be  freed  from  the  corrupting  influence  of  improper 
associates.*  They  are  generally  of  statutory  creation  governed  by 
boards  of  charities  and  corrections  or  similar  boards  constituting  a 
branch  of  the  municipal  government,  and  when  so  created  are  re- 
garded as  governmental  agencies.-  Very  often,  however,  they  are 
created  by  voluntary  associations  of  individuals,  chartered  for  pur-' 
poses -charitable  or  religious,  as  an  adjunct  of  some  church  or  religious 
order,  their  aflfairs  being  regulated. and  managed  by  their  own  cor- 
porate officials ;  and  in  such  cases  they  are  held  to  be  private  and  not 

1.  French  v.  Association  for  Works  atory,  148  111.  413,  36  N.  E.  76,  23 
of  Mercy,  39  App,  Cas.  (D.  C.)  406,  L.R.A.  130;  Miller  v.  State,  149  Ind. 
Ann.  Cas.  1913E  855;  Cook  County  v.  G07,  49  N.  E.  894,  40  L.R.A.  109; 
Chicago  Industrial  School  for  Girls,  Williamson  v.  Louisville  Industrial. 
125  111.  640,  18  N.  E.  183,  8  A.  S.  R.  School  of  Reform,  95  Kv.  251,  24  S. 
386,  1  L.R.A.  437;  People  v.  Illinois  W.  1065,  44  A.  S.  R.  243,  23  L.R.A. 
State  Reformatory,  148  111.  413.  36  N.  200;  Farnham  v.  Pierce,  141  Mass.' 
E.  76,  23  L.R.A.*] 39:  People  v.  Mai-  203,  6  N.  E.  830,  55  Am.  Rep.  452  and 
larv,  195  111.  582,  63  N.  E.  503,  88  A,  m>io;  Slate  v.  Brown,  50  Minn.  353, 
S.  R.  212;  State  v.  Brown,  50  Minn.  52  N.  W.  935,  36  A.  S.  R.  651.  16 
353,  52  N.  W.  935,  36  A.  S.  R.  651.  16  L.R.A.  601 ;  State  v.  Wolfer,  119  Minn. 
L.R.A.  691;  Trcvott  v.  Prison  Ass'n  of  368,  138  N.  W.  315,  Ann.  Cas.  1914A 
Virprinia,  98  Va.  332,  36  S.  E.  373,  81  1218,  42  L.R.A. (N.S.)  978  and  note; 
A.  S.  R.  727,  50  L.R.A.  564.  In  re  Knowaek,  158  N.  Y.  482,  53  N. 

Note:  55  Am.  Rep.  456.  E.  676,  44  L.R.A.  699. 

2.  People  V.  Illinois  State  Reform- 
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public  corporations  and  of  course  liable  as  such.*  As  institutions 
where  young  persons  may  be  incarcerated  for  the  entire  period  ol 
their  minority,  without  being  tried  for  or  convicted  of  any  offense 
involving  moral  turpitude,  and  without  the  consent  of  parent  or 
guardian,  they  have  been  vigorously  denounced  as  operating  to  the 
prejudice  of  the  relation  of  parent  and  child,  and  as  depriving  their 
inmates  of  liberty  without  due  process  of  law.*  By  the  majority  of 
courts,  however,  they  are  looked  on  with  favor  as  governmental  sub- 
stitutes for  the  care  and  training  which  the  child  should  receive,  but 
often  fails  to  get,  from  its  parents,  legislation  on  the  subject  being 
sustained  as  reflecting  modern  views  on  the  subjects  of  criminology 
and  penalogy.*  Their  purpose  being  generally  educational  and  refor- 
mative, rather  than  penal,  they  are  not  reotarded  as  prisons,  though 
their  inmates  are  restrained  of  liberty.*  The  legislation  respecting 
the  commitment,  care  and  custody  of  the  inmates  of  such  institutions 
is  an  exercise  of  the  inherent  power  of  the  state  as  parens  patriae,  to 
interfere  on  behalf  of  infants,  even  between  them  and  their  parents, 
when  the  morals,  safety,  or  interests  of  such  children  require  it,^  a 
jurisdiction  long  exercised  by  the  chancery  courts  and  of  which  these 
laws  have  not  altogether  deprived  them.* 

2.  Validity  of  Laws  and  Commitments  Thereunder. — The  law  on 
this  subject  is  almost  entirely  statutory  and  is  said  to  be  largely  of 
American  origin.*  While  the  various  statutes  differ  in  detail,  their 
general  tenor  is  to  confer  jurisdiction  on  courts  and  various  public 
officials  to  commit  juvenile  offenders,  incorrigibles  and  indigents  to 
the  care  of  these  institutions  until  they  reach  majority,  unless  sooner 
discharged  by  the  board  of  managers  thereof.    The  validity  of  such 

8.  French  y.  Association  Works  of  note;  In  re  Knowack,  158  N.  Y.  482, 
Mercy,   39   App.   Gas.    (D.   C.)    406,  63  N.  E.  676,  44  L.R.A.  699. 
Ann.    Cas.    1913E    855;    Kennedy    v.       Note:  35  L.R.A.  567. 
Meara,  127  Ga.  68,  56  S.  £.  243,  9       For  matters  pertaining  to  state  pii- 
Ann.  Cas.  396;  Cook  County  v.  Chica-  sons,  see  Prisons  and  Prisoners. 
go  Industrial  School  for  Girls,  125  111.       7.  People  v.  Turner,  55  111.  280,  8 
540,  18  N.  E.  183,  8  A.  S.  R.  386,  1   Am.  Rep.  645;  In  re  Ferrier,  103  IlL 
L.R  A.  437;  Gallon  v.  House  of  Good  367,  42   Am.   Rep.   10;    Famham   v. 
Shepherd,  158  Mich.  361,  122  N.  W.  Pierce,  141  Mass.  203,  6  N.  E.  830,  55 
631,   133   A.    S.   R.   387,   24   LR.A.  Am.    Rep.    452    and   note;    State   v. 
(N.S.)   286;  Farmer  v.  St.  Paul,  65   Brown,  50  Minn.  353,  62  N.  W.  935,  36 
Minn.  176,  67  N.  W.  990,  33  L.R.A.  A.  S.  R.  651,  16  L.R.A.  691;  In  re 
199;  Trevett  v.  Prison  Ass*n,  98  Va.  Knowack,  158  N.  Y.  482,  53  N.  E.  676, 
332,  36  S.  E.  373,  81  A.  S.  R.  727,  50  44  L.R.A.  699 ;  Milwaukee  Industrial 
L.R.A.  564.  School  v.  Milwaukee  County,  40  Wis. 

4.  See  infra,  par.  2.  328,  22  Am.  Rep.  702. 

5.  Kennedy  v.  Meara,  127  Ga.  68,       8.  In  re  Knowack,  158  N.  T.  482,  53 
56  S.  E.  243,  9  Ann.  Cas.  396.     See  N.  E.  676,  44  L.R.A.  699. 

also  infra,  par.  2.  9.  In  re  Knowack,  158  N,  Y.  482,  63 

6.  Famham    v.    Pierce,    141    Mass.  N.  E.  676,  44  L.R.A.  699. 
203,  6  N.  E.  830,  55  Am.  Rep.  452  and 
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laws  has  been  assailed  on  various  grounds.  They  have  been  stigma- 
tized as  imposing  a  penalty  for  poverty,  and  as  arbitrary  invasions 
of  the  relation  of  parent  and  child.  Their  constitutionality  has  also 
been  challenged  as  inflicting  cruel  and  unusual  punishment,  and  as 
depriving  the  child  of  its  liberty  without  due  process  of  law.  On  one 
or  more  of  these  grounds  commitments  under  them  have  been  held 
invalid  and  the  child  released  on  habeas  corpus.*^  The  majority  of 
cases,  however,  uphold  the  validity  of  such  statutes  as  salutary  police 
measures  looking  to  the  protection  and  welfare  of  the  child,  to  prevent 
it  from  growing  up  without  education  and  in  circumstances  expos- 
ing it  to  idleness  or  dissipation.*^  Some  of  the  statutes  authorize 
the  institution  to  bind  the  inmates  out  to  service,  and  it  has  been 
held  that  this  is  not  involuntary  servitude,  or  peonage  so  called,  within 
the  meaning  of  the  constitutional  provisions  relating  to  that  subject.** 
Three  distinct  classes  are  recognized  as  subject  to  commitment:  First, 
minors  found  begging,  destitute,  vagrant,  abandoned,  or  in  lewd  com- 
pany; second,  children  brought  before  the  courts  charged  by  their 
parents  with  incorrigibility;  third,  minors  convicted  of  offenses,  after 
due  trial  according  to  the  course  of  the  common  law,  and  sentenced 
to  a  reformatory  rather  than  to  a  prison  or  penitentiary.**  A  sum- 
mary proceeding  is  generally  held  suflScient  in  cases  within  the  first 
two  classes.*^    Thus,  an  act  providing  that  children  who  are  inmates 

10.  People  V.  Turner,  65  III.  280,  8  13.  People  v.  Turner,  65  HI.  280,  8 
Am.  Rep.  645;  In  re  Senders,  53  Kan.  Am.  Rep.  645;  People  v.  Illinois  State 
191,  36  Pac.  348,  23  L.R.A.  603;  State  Reformatory,  148  111.  413,  36  N.  E. 
V.  Ray,  63  N.  H.  406,  56  Am.  Rep.  529.  76,  23  L.R.A.  139;  In  re  Sanders,  53 

Note:  55  Am.  Rep.  458.  Kan.  191,  36  Pac.  348,  23  L.R.A.  603; 

11.  In  re  Ferrier,  103  111.  367,  42  Famham  v.  Pierce,  141  Mass.  203,  6 
Am,  Rep.  10;  People  v.  Illinois  State  N.  E.  830,  55  Am.  Rep.  452  and  note; 
Reformatory,  148  111.  413,  36  N.  E.  76,  State  v.  Brown,  50  Minn.  353,  52  N. 
23  L.R.A.  139;  People  v.  Mallary,  195  W.  935,  36  A.  S.  R.  651,  16  L.R.A. 
111.  582,  63  N.  E.  508,  88  A.  S.  R.  212;  691  and  note;  In  re  Knowack,  158  N. 
Miller  v.  State,  149  Ind.  607,  49  N.  B.  Y.  482,  53  N.  E.  676,  44  L.R.A.  699 ; 
894,  40  L.R.A.  109;  Farnham  v.  Pierce,  State  v.  Kilvington,  100  Tenn.  227,  45 
141  Mass.  203,  6  N.  E.  830,  55  Am.  S.  W.  433,  41  L.R.A.  284;  Milwaukee 
Rep.  452  and  note;  State  v.  Brown,  50  Industrial  School  v.  Milwaukee  Coun- 
Minn.  353,  52  N.  W.  935,  36  A.  S.  R.  ty,  40  Wis.  328,  22  Am.  Rep.  702. 
661  and  note,  16  L.R.A.  691  and  note;  14.  In  re  Ferrier,  103  111.  367,  42 
State  V.  Kinmore,  54  Minn.  135,  55  N.  Am.  Rep.  10;  Famham  v.  Pierce,  141 
W.  830,  40  A.  S.  R.  305;  State  v.  Mass.  203,  6  N.  E.  830,  55  Am.  Rep. 
Wolfer,  119  Minn.  368,  138  N.  W.  315,  452  and  note;  State  v.  Brown,  50  Minn. 
Ann.  Cas.  1914A  1248  and  note,  42  353,  52  N.  W.  935,  36  A.  S.  R.  651, 16 
L.R.A. (N.S.)  978  and  note;  Prescott  L.R.A.  691  and  note;  Milwaukee  In- 
V.  State,  19  Ohio  St.  184,  2  Am.  Rep.  dustrial  School  v.  Milwaukee  County, 
388;  State  v.  Kilvington,  100  Tenn.  40  Wis.  328,  22  Am.  Rep.  702.  Contra 
227,  45  S.  W.  433,  41  L.R.A.  284;  Mil-  People  v.  Turner,  55  111.  280,  8  Am. 
waukee  Industrial  School  v.  Milwaukee  Rep.  645;  State  v.  Kilvington,  100 
County,  40  Wis.  328,  22  Am.  Rep.  702.   Tenn.  227,  45  S.  W.  433,  41  L.R.A. 

12.  Kennedy  v.  Meara,  127  Ga.  68,  284. 
56  S.  E.  243,  9  Ann.  Cas.  306. 
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of  poorhou^es,  or  are  abandoned  by  their  parents,  or  are  without 
means  of  subsistence,  may  be  committed  by  summary  proceedings, 
has  been  upheld,**  as  has  also  an  act  providing  for  the  commitment 
of  dependent  infant  girls  found  begging,  wandering,  consorting  with 
criminal  or  vicious  persons,  or  in  houses  of  ill  fame.**  Even  in  cases, 
however,  where  the  proceeding  authorized  by  statute  is  informal  and 
summary,  it  has  been  held  that  a  commitment  made  by  a  judge 
based  on  his  own  knowledge  alone  and  without  any  judicial  investiga- 
tion was  irregular,*^  and  where  a  statute  authorized  commitment  on 
petition,  and  the  petition  was  so  vague  and  informal  in  its  allegations 
concerning  the  status  of  the  minor  as  not  to  show  it  to  be  within  the 
purview  of  the  statute,  it  has  been  held  that  the  court  acquired  no 
jurisdiction,  but  the  proceedings  were  void  and  the  child  was  entitled 
to  be  liberated  from  the  institution.*®  However,  in  cases  of  the  third 
class  where  the  minor  is  charged  with  a  crime  or  oflfense  punishable 
by  imprisonment,  the  tendency  of  the  decisions  seems  to  be  in  favor 
of  requiring  a  regular  trial  and  conviction  before  commitment,  the 
minority  of  the  accused  affording  no  excuse  for  the  denial  of  a  trial 
by  jury  and  the  other  constitutional  safeguards  provided  adults  in 
such  cases.**  Thus  where  a  statute  authorized  a  justice  of  the  peace 
to  commit  to  the  industrial  school,  any  minor  child  under  eighteen 
years  of  age,  who  had  been  "convicted  of  any  offense"  etc.,  and  the 
justice  made  the  commitment  on  a  mere  complaint  and  without  any 
trial,  the  commitment  was  held  void.*®  So  where  a  boy  was  tried 
and  convicted  before  a  probate  judge  without  a  jury  and  sentenced  to 
a  reform  school  the  proceedings  were  likewise  held  void.*  On  the 
other  hand,  a  statute  authorizing  the  grand  jury,  where  an  infant 
under  the  age  of  ^teen  years  is  charged  with  crime,  and  the  charge 
a:ppears  to  be  supported  by  evidence  sufficient  to  put  the  accused 
on  trial,  instead  of  finding  an  indictment,  to  return  to  the  court  that 
the  accused  is  a  suitable  person  to  be  committed  to  the  house  of  refuge, 
and  directing  the  court  thereupon  to  order  the  commitment  without 
trial  by  jury  has  been  held  constitutional.*  The  more  modem  stat- 
utes dealing  with  commitments  to  reformatories^  for  crime,  generally 

15.  Milwaukee  Industrial  School  ▼.  603;  State  t.  Brown,  50  Minn.  353,  52 
MUwaukee  County,  40  Wis.  328,  22  N.  W.  935,  36  A.  S.  E.  651, 16  L.RA. 
Am.  Rep.  702.  G91  and  note. 

16.  In  re  Ferrier,  103  IlL  367,  42  Notes:  55  Am.  Rep.  456;  23  L.R.A 
Am.  Rep.  10,  603. 

17.  State  v.  Kilvington,  100  Tenn.  20.  State  y.  Ray,  63  N.  H.  406,  56 
227,  45  S.  W.  433,  41  L.U.A.  284.  Am.  Rep.  529. 

18.  State  V.  Kinmore,  54  Minn.  135,       Note:  55  Am.  Rep.  458. 

55  N.  W.  830,  40  A.  S.  R.  305.  1.  In  re  Sanders,  53  Kan.  191,  36 

19.  People  V.  Illinois  State  Reform-  Pac.  348,  23  L.RJL  603. 

at  ory,  148  III.  413,  36  N.  E.  76,  23       2.  Prescott  v.  State,  19  Ohio  St  184, 
L.R.A.  139  and  note;  In  re  Sanders,  2  Am.  Rep.  388. 
63  Kan.  191,  36  Pac.  348,  23  L.R.A. 
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provide  for  a  trial  before  commitment.'  In  some  of  them  it  is  pro- 
vided that  if  the  verdict  of  the  jury  be  guilty,  they  shall  on  request 
find  also  the  age  of  the  accused,  if  he  be  between  the  ages  of  ten  and 
twenty-one  years,  and  that  the  court  may  then  sentence  him  to  the  state 
reformatory  instead  of  to  the  penitentiary.^  A  clause  in  such  a  stat- 
ute providing  that  after  sentence  to  a  reformatory  the  board  of  man- 
agers thereof,  may  transfer  any  incorrigible  prisoner  to  the  peniten- 
tiary has  been  pronounced  unconstitutional,  as  an  attempt  to  confer 
judicial  power  on  an  administrative  board,  and  to  imprison  in  the 
penitentiary  without  due  process  of  law.*  The  weight  of  authority, 
however,  upholds  the  validity  of  such  a  provision.*  The  fact  that 
the  sentence  under  these  statutes  is  for  an  indefinite  period,  e.  g.,  not 
less  than  the  minimum  nor  more  than  the  maximum  term  prescribed 
by  statute,  and  the  further  fact  that  the  board  of  managers  may  in 
their  discretion  shorten  the  term,  does  not  invalidate  thQ  law.  The 
first  is  not  cruel  or  unusual  punishment,  and  the  second  does  not 
operate  to  transfer  judicial  power  to  an  administrative  board.^ 

3.  Remedy  for  Illegal  Detention. — The  remedy  usually  invoked  in 
cases  of  alleged  unlawful  restraint  in  a  house  of  correction  or  similar 
institution  is  the  writ  of  habeas  corpus,*  although  chancery  also  has 
jurisdiction  in  certain  cases.*  Some  of  the  statutes  regulating  com- 
mitments contain  express  provisions  for  the  writ  of  habeas  corpus, 
but  the  right  to  it  exists  independently  of  statute.^*    It  is  well  settled 

5.  People  ▼.  Illinois  State  Reform-  Kan.  191,  36  Pao.  348,  23  L.R.A.  603; 
atory,  148  III.  413,  36  N.  E.  76,  23  Farnham  v.  Pierce,  141  Mass.  203,  6 
L.R.A.  139;  People  v.  Mallary,  195  N.  E.  830,  65  Am.  Rep.  462;  State  v.* 
111.  582,  63  N.  E.  508,  88  A.  S.  R.  212;  Brown,  60  Minn.  363,  62  N.  W.  935, 
Miller  v.  State,  149  Ind.  607,  49  N.  E.  36  A.  S.  R.  651,  16  L.R.A.  691;  State' 
894,  40  L.RJI.  109;  State  v.  Wolfer,  v.  Kinmore,  54  Minn.  135,  55  N-  W. 
119  Minn.  368,  138  N.  W.  315,  Ann.  830,  40  A.  S.  R.  305;  State  v.  Wolfer, 
Cas.  1914A  1248,  42  L.R.A.(N.S.)  978.  119  Minn.  368,  138  N.  W.  315,  Ann. 

.  4.  People  v.  Illinois  State  Reform-  Cas.    1914A    1248,    42    L.R.A.(N.S.) 

atoiy,  148  IlL  413,  36  N.  E.  76,  23  978;   State  v.  Kilvington,  100  Tenn. 

X.R.A.  139;  People  v.  Mallary,  195  111.  227,  45  S.  W.  433,  41  L.R.A.  284;  Mil- 

682,  63  N.  E.  508,  88  A.  S.  R.  212.  waukee  Industrial  School  v«  Milwaukee 

6.  People  V.  Mallary,  195  111.  582,  County,  40  Wis.  328,  22  Am.  Rep.  702. 
63  N.  E.  508,  88  A.  S.  R.  212.  See  generally,  Hab£as  Corpus,  voL  12, 

6.  State  V.  Wolfer,  119  Minn.  368,  p.  1176  et  seq. 

138  N.  W.  316,  Ann.  Cas.  1914A  1248  9.  In  re  Knowack,  158  N.  Y.  482,  53 

and  note,  42  L.RJIl.(N.S.)    978  and  N.  E.  676,  44  L.R.A.  699. 

note.  10.  People  v.  Mallary,  195  111.  582, 

7.  Miller  v.  State,  149  Ind.  607,  49  63  N.  E.  508,  88  A.  S.  R.  212;  Fam^ 
N.  E.  894,.  40  L.R.A.  109.  ham  v.  Pierce,  141  Mass.  203,  6  N.  E. 

S.  Kennedy  ▼.  Meara,  127  6a.  68,  830,  55  Am.  Rep.  452;  State  v.  Brown, 
66  S.  £.  243,  0  Ann.  Cas.  396;  People  50  Minn.  353,  52  N.  W.  935,  36  A.  S. 
V.  Illinois  State  Reformatory,  148  111.  R.  651,  16  L.R.A.  691;  State  v.  Kin- 
413. 36  N.  E.  76,  23  L.R.A.  139;  People  more,  54  Minn.  135,  56  N.  W.  830,  40 
V.  Mallary,  195  111.  682.  63  N.  E.  608,  A.  S.  R.  305 ;  State  v.  Wolfer,  llf 
68  A.  8.  R.  212;  In  re  Sanders,  53  Minn.  368,  138  N.  W.  315,  Ann.  Ca% 
R,  C.  L.  Vol.  XIII.— 61.      961 
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that  the  writ  of  habeas  corpus  cannot  perform  the  functiond  of  a 
writ  of  error  or  certiorari  or  appeal,  nor  is  it  designed  as  a  substitute 
for  either.  It  does  not  deal  with  errors  or  irregularities  which  render 
a  proceeding  voidable  only,  but  with  those  radical  defects  which 
render  it  wholly  void.  In  other  words,  jurisdictional  defects  only 
may  be  inquired  into,  and  hence  where  the  court  has  jurisdiction  of 
the  subject  matter  and  the  person  and  can  render  a  judgment  on  a 
showing  of  any  suflBcient  state  of  facts,  any  judgment  it  may  render, 
however  erroneous,  irregular,  or  unsupported  by  evidence,  will  be 
sustained  as  against  an  attack  by  habeas  corpus.**  The  general  prin- 
ciples governing  the  use  of  the  writ  of  habeas  corpus  do  not  apply, 
however,  in  cases  of  informal  or  summary  commitment,  commit- 
ments for  causes  which  may  be  classed  as  misfortune,  as  in  the  case  . 
of  indigent,  neglected  or  incorrigible  children,  whose  condition  may 
be  only  temporary.  In  such  cases  where  the  conditions  justifying 
commitment  are  shown  no  longer  to  exist,  the  writ  will  lie.**  In 
fact,  though  the  statutes  regulating  the  commitment  of  such  children 
generally  provide  for  commitment  during  minority,  they  also  usually 
contain  provisions  authorizing  discharge  from  custody  whenever  the 
object  of  the  commitment  has  been  accomplished.*'  Although  a  child 
was  committed  on  the  ground  of  the  intemperance  and  neglect  of 
parents,  if  they  subsequently  reform  and  show  themselves  financially 
and  morally  capable  and  fit  to  care  for  it,  custody  thereof  may  be 
awarded  them,  it  has  been  held,  on  a  petition  addressed  to  the  chan- 
cery powers  of  the  court,  it  being  held  that  statutory  regulation  of 
the  subject  does  not  deprive  courts  of  general  jurisdiction  in  law  and 
equity  of  the  power  of  administering  the  jurisdiction  possessed  by 
the  English  Court  of  chancery  of  interfering  on  behalf  of  infanta 
when  their  interests  require  it.**  In  proceedings  of  this  character, 
whether  by  petition  in  equity  or  by  habeas  corpus,  nice  question^ 
regarding  the  regularity  of  commitment,  the  rights  of  parents  to  the 
custody  of  their  children,  etc.,  give  way  to  the  more  important  one, 
what  is,  best  for  the  child.  So  where  on  habeas  corpus  brought  by  a  • 
mother  for  the  custody  of  her  daughter  it  appeared  that  the  commit- 
ment was  without  her  consent  and  was  wholly  irregular,  but  it  further 

1914 A    1248,   42   L.R.A.(N.S.)    978;  cott  v.  State,  19  Ohio  St.  .184,  2  Am. 

Prescott  v.  State,  19  Ohio  St.  184,  2  Rep.  388;  Milwaukee  Induslrial  School 

Am.  Rep.  388;  State  v.  Kilvington,  100  v.  Milwaukee  County,  40  Wis.  328,  22 

TeniL  227,  45  S.  W.  433,  41  L.RA.  Am.  Rep.  702.    See  also  Habeas  Cob- 

284.  PUS,  vol.  12,  pp.  1215, 1216. 
Note:  55  Am.  Rep.  457.  13.  In  re  Ferrier,  103  111.  367,  42 : 

11.  See  Habeas  Corpus,  voL  12,  p.  Am.  Rep.  10;  Fambam  v.  Pierce,  141 
1192  et  seq.  Mass.  203,  6  N.  E.  830,  55  Am.  Rep. 

12.  Kennedy  v.  Meara,  127  Ga.  68,  452. 

66  S.  E.  243,  9  Ann.  Cas.  396;  Farn-       14.  In  re  Knowack,  158  N.  Y.  482>  - 
ham  V.  Pierce,  141  Mass.  203,  6  N.  E.   53  N.  E.  676,  44  L.R  A    699. 
830,  55  Am.  Rep.  452  and  note;  Pzes- 
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appeared  that  the  mother  was  a  person  of  ill  repute  the  writ  was 
denied.^*  On  the  other  hand  where  the  commitments  were  entirely 
regular,  and  the  statutes  conferred  a  discretion  on  the  authorities 
in  the  matter  of  discharge  before  majority,  which  they  refused  to 
exercise  in  favor  of  the  child,  but  it  appeared  that  the  parents  were 
fit  and  proper  custodians,  and  that  the  welfare  of  the  child  would 
be  promoted  thereby,  custody  was  awarded  the  parents.** 

4.  Liability  for  Tort. — Whether  or  not  houses  of  correction  or 
similar  institutions  are  liable  for  tort  depends  on  the  character  of  the 
institution,  and  the  relation  to  it  of  the  injured  person.  It  is  well 
settled  that  public  corporations,  branches  of  the  municipal  govern- 
ment, created,  managed  and  controlled  by  state  or  municipal  author- 
ity, are  not  liable  for  the  negligence  of  their  servants.  Hence,  if 
governmental  agencies,  the  doctrine  respondeat  superior  does  not 
apply  to  such  reform  institutions  and  while  the  particular  officer, 
agent  or  servant  committing  the  wrong  may  be  liable,  neither  the 
institution  nor  the  municipality  under  which  it  operates  would  be 
liable.*^  Accordingly,  a  demurrer  to  a  declaration  against  a  reform 
school  operated  under  the  control  and  oversight  of  the  legislature, 
charging  an  assault  upon  and  the  beating  of  an  inmate  by  one  of  the 
employees  of  the  institution,  was  held  properly  sustained,  on  the 
ground  that  the  state  in  its  capacity  of  parens  patriae  had  assumed 
tlie  guardianship  of  the  children  committed  to  the  care  of  the  institu- 
tion which  was  maintained  by  taxation  and  state  aid,  and  therefore 
the  institution  was  one  of  the  governmental  agencies  of  the  state,  and 
as  such  immune  from  liability  for  tort.*®  But  many  of  these  institu- 
tions are  not  of  strictly  public  character,*'  and  as  to  them  wholly 
different  principles  are  applicable.  The  fact  that  an  eleemosynary 
institution,  as  practically  all  of  these  are,  is  conducting  a  public 
charity,  does  not  make  it  a  public  corporation  in  the  sense  now  under 
consideration.  Corporations  chartered  by  voluntary  associations  of 
individuals,  maintained,  officered,  regulated  and  controlled  by  mem* 
bers  of  the  association  retain  their  character  as  private  corporations,, 
though  their  purpose  be  purely  philanthropic  and  their  work  entirely 
charitable.  In  these  cases  they  are,  with  respect  to  the  question  of 
liability  for  tort,  in  the  same  category  with  hospitals  operated  as  public 

16.  Kennedy  v.  Meara,  127  Ga.  68,  A.  8.  R.  68;  Leavell  v.  Western  Ken- 
66  S.  E.  243,  9  Ann.  Cas.  396;  State  tucky  Asylum  for  Insane,  122  Ky.  213, 
r.  Kilvington,  100  Tenn.  227,  46  S.  W.  91  S.  W.  671,  12  Ann.  Cas.  827,  4 
433,  41  L.R.A.  284.  L.R.A.(N.S.)  269.     See  also  Munici- 

16.  Fantham  v.  Pierce,  141  Mass.  pal  Corporations;  Public  Officers. 
203,  6  N.  £.  830,  66  Am.  Rep.  462;  In  18.  Williamson  v.  Louisville  Indus- 
re  Knowack,  168  N.  Y.  482,  63  N.  E.  trial  School  of  Reform,  96  Ky.  251,  24. 
676,  44  L.R.A.  699.  S.  W.  1065,  44  A.  S.  R.  243,  23  L.R.A. 

17.  Alabama    Industrial    School    v.  200. 

Addler,  144  Ala.  666,  42  So.  116,  113       19.  See  supra,  par.  1, 
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charities,  which  by  the  weight  of  modern  opinion  are  liable  in  tort 
to  the  same  extent  as  corporations  operated  for  gain,  except  in  cases 
of  actions  brought  by  patients,  where  the  rule  applied  is  that  the  re- 
cipient of  a  benefit  may  not  be  heard  to  complain  of  the  treatment 
accorded  by  the  benefactor,  the  risk  of  malpractice  being  assumed.*^ 
As  few,  if  any  of  the  inmates  of  the  vaiious  kinds  of  institutions  now 
under  consideration,  become  such  voluntarily,  the  occasion  for  invok- 
ing this  theory  of  immunity  will  rarely  occur.  An  institution  main- 
tained as  an  adjunct  of  a  religious  order,  for  the  reformation  of 
women,  known  as  a  "Home  of  the  Good  Shepherd,"  managed  and 
controlled  by  members  of  the  order,  does  not  take  on  the  character  of 
a  state  institution  with  consequent  immunity  from  private  suit  because 
a  statute  permits  certain  courts  to  commit  offenders  to  the  institution. 
Hence,  where  a  girl  was  induced  to  enter  such  a  place  under  the 
promise  of  wages,  and  thereafter  detained  against  her  will,  she  was 
held  entitled  to  recover  in  an  action  for  false  imprisonment.*  Also, 
although  a  voluntary  association  procured  a  charter  for  an  industrial 
school  for  the  purpose  of  ameliorating  the'  condition  of  prisoners  and 
reforming  the  vicious  by  the  application  of  advanced  ideas  in  crim- 
inology, it  was  held  to  be  a  private  corporation,  though  its  objects 
were  public  and  charitable,  so  as  to  make  it  liable  in  an  action  for 
polluting  a  water  course.* 

5.  Sectarian  Institutions. — ^The  constitutions  of  many  of  the  states 
contain  provisions  prohibiting  the  payment  of  moneys,  or  any  appro- 
priation or  grant  for  the  support  or  in  aid  of  any  religious  sect  or 
denomination,  or  any  sectarian  purpose  whatsoever.  These  pro- 
visions have  been  held  to  apply  to  many  of  the  institutions  now  being 
treated.  Just  what  constitutes  a  sectarian  purpose  within  the  meaning 
of  such  provisions  is  not  well  settled.  Their  purpose  doubtless  Ls  to 
provide  against  the  teaching  at  the  expense  of  the  public,  of  the 
doctrines  of  the  distinctive  creeds  or  tenets  of  particular  sects,  thus 
making  effective  the  theories  of  the  founders  of  the  Republic  on  the 
dissociation  of  church  and  state.  Where  a  school  is  under  the  exclusive 
control  of  a  particular  sect,  and  by  a  course  of  instruction  excluding 
all  others,  seeks  to  inculcate  its  tenets  alone,  it  has  then  been  held  to 
be  sectarian,  though  pupils  of  other  denominations  and  religious 
beliefs  attend  and  enjoy  its  benefits.*  Where  in  an  action  brought 
against  a  municipality  by  the  officers  of  a  reform  school  for  girls,  to 
recover  for  the  tuition,  care  and  maintenance  of  a  large  number  of 
inmates  theretofore  committed  to  the  institution  by  court  order,  it 

20.  See  Hospitals,  ante,  p.  945.  2.  Trevett  v.  Prison  Ass'n,  98  Va. 

1.  Gallon  V.  House  of  Good  Shep-  332,  36  S.  E.  373,  81  A.  S.  R,  727  and 
herd,  158  Mich.  361,  122  N.  W.  631,   note,  50  L.R.A.  564  and  note. 
133  A.  S.  R.  387  and  note,  24  L.R.A.       3.  Note:  8  A.  S.  R.  415. 

(N.S.^   2HC). 
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appeared  that  although  the  plaintifiF  institution  had  been  duly  organ- 
ized and  its  sectarian  character  did  not  appear  from  its  charter,  it  had 
in  fact  acquired  no  buildings  or  property,  but  was  incorporated, 
managed  and  controlled  by  members  of  a  certain  religious  order  which 
maintained  and  conducted  schools  and  asylums  entirely  sectarian  in 
character,  and  that  the  children  committed  to  the  plaintiff  institution 
were  in  fact  received  by,  educated,  and  maintained  in  these  sectarian 
schools  and  asylums,  it  was  held  that  the  plaintiff  corporation  being 
a  mere  shell,  having  performed  no  service,  could  not  recover;  that 
payment  to  it  would  be  in  fact  payment  to  the  sectarian  institutions 
which  really  performed  the  service  in  caring  for  the  inmates  com- 
mitted to  the  plaintiff  and  that  payment  under  such  circumstances 
would  violate  a  constitutional  provision  against  the  use  of  public 
money  to  aid  or  support  a  sectarian  institution.^ 

4.  Cook  County  ▼.  Chicago  Indus-  N.  E.  183,  8  iu  8.  B.  386  and  note,  1 
trial  Sehool  for  Qirls,  125  lU.  540,  18  L.R A.  437. 
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HUSBAND   AND   WIFE 

I.  Introductory 
II.  Rights  Arising  Out  ot  Putative  Marriages 

III.  What  Law  Governs  as  to  Marital  Property  Rights 

IV.  Constitutionality    of    Statutes    Affecting    Maeitai. 

Property  Rights 
V.  Marriage  Settlements 
VI.  Rights  of  Husband  in  Wife's  Realty 
VII.  Rights  of  Husband  in  Wife's  Personalty 
VIII.  Transfers  in  Fraud  of  Husband's  Marital  Rights 
IX.  Wife's  Equity  for  a  Settlement 
X.  Rights  of  Wife  in  Property  of  Husband 
XI.  Services  and  Earnings  of  Wife 

•  ■ 

XII.  Estates  by  Entireties 
Mill.  Equitable  Separate  Estate 
XIV.  Statutory  Separate  Estate 
XV.  Agency  of  One  Spouse  for  the  Other 
XVI.  Support  of  Family  and  Family  Expenses 
XVII.  Liability  of  Husband  for  Necessaries 
XVIII.  Antenuptial  Liabilities  of  Wife 
XIX.  Liability  for  Tort  or  Crime  as  Affected  by  Mahbiaob 

Relation 
XX.  General  Disabilities  of  Married  Women 
XXL  Conveyances  and  Transfers  of  Property  by  Married 

Women 
XXII.  Contracts,  Conveyances  and  Other  Transactions  be- 
tween Spouses 

XXIII.  Actions  Generally 

XXIV.  Alienation  of  Affections,  Detention  and  Enticement 

Away  of  Spouse 

XXV.  Criminal  Conversation 
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L  Introductory 

L  Scope  of  Article 

2.  Relation  in  Geaeral;  Unity  o£  Person 

3.  Head  of  Family 

4.  Control  and  Chastisement  of  Wife 

5.  Name 

6.  Marital  Interconrse 

7.  Burial  Rights 

8.  Con  diet  between  Marital  and  Parental  Rights 

9.  Domicil 

10.  Acqaisition  of  Adverse  Interests;  Tax  Titles 
IL  Possession  by  Husband  or  Wife 

n.  Rights  Arising  Out  of  Putative  Uarriages 

12.  In  General 

13.  View  of  Civil  or  Spanish  Law 

14.  View  of  Common  Law  Generally 

15.  Statutory  Rights  of  Widow  or  Surviving  Wife 

16.  Compensation  for  Services  or  Support  and  Aecoontiiif  for  Property 

17.  Action  for  Tort 

18.  Implied  Trusts;  Partnership 

19.  Insurance;  Wills;  Bank  Deposits 

m.  What  Law  Governs  as  to  Marital  Property  Rights 

20.  In  General 

21.  Real  Property 

22.  Personal  Plroperty  Generally 

23.  Choses  in  Action 

24.  Cbange  of  Domicil ;  Property  Acqqired  before  Change 

25.  Property  Acquired  after  Change  of  Domicil 

26.  Presumption  and  Proof  of  Foreign  Laws 

27.  Determination  of  Matrimonial  Domicil 

IV.  Constitutionality  of  Statutes  Affecting  Marital  Property  RighU 

28.  In  General 

29.  Rights  in  Wife's  Realty 

30.  Rights  in  Wife's  Personalty 

31.  Reasons  for  Divergent  Views  as  to  Choses  in  Action 

V.  Marriage  Settlements 

General  PiaNaPLSS 

tt2.  Wliaf  Constitntes  Marriage  Settlement 

33.  Validity  Generally 

34.  Relinquishment  of  Widow's  Allowance  or  Homestead 

35.  Legality  of  Object 

36.  Consideration  Generally 

37.  Persons  within  Consideration  of  Marriage 

38.  Power  of  Appointment  ^ 
90.  What  Law  Governs  Generally 
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40.  Change  of  Domidl  Qenerally 

4L  Qualification  of  General  Rule  as  to  Change  of  Domiefl 

Form  akd  Requisites  ov  Aobbeicvhv 

42.  In  General 

43.  Intervention  of  Trustee 

44.  Infancy  of  Party 

45.  Recording 

Statute  ov  Frauds 

46.  In  General 

47.  Consideration  Independent  of  Marriage 

48.  Part  Performance 

49.  Effect  of  Fraud 

50.  Promise  to  Perform  or  Execution  after  Marriage 

Revocation  or  Rescission 

51.  In  General 

52.  Provisions  for  Issnb  of  Marriage 

53.  Failure  to  Marry;  Subsequent  Misconduct  of  Wife 

54.  Fraud  Generally 

55.  Mistake,  Ignorance  or  Dure«4 

56.  Setting  Aside  Agreement  for  Fraud 

COKSTRUcnoN  ov  Marriage  Settlements 

57.  In  General 

58.  Provisions  for  Issue  or  Children 

59.  Property  and  Rights  Affected  Generally 

60.  Rights  of  Inheritance  or  Distribution;  Community  Property  Rights 

61.  Widow's  Allowance 

Enforceicent  ov  Marriage  Settlements 

62.  In  General 

63.  Persons  Entitled  to  Enforce  Marriage  Settlements  Generally 

64.  Enforcement  in  Favor  of  Volunteers  Generally 

65.  Indirect  Enforcement  in  Favor  of  Volunteers 

66.  Effect  of  Default  by  One  Spouse 

VI.  Rights  of  Husband  in  Wife's  Realty 

67.  In  General 

68.  Conveyance  or  Transfer  by  Husband 

69.  Proceeds  of  Wife's  Real  Estate 

70.  Improvements  by  Husband  and  Expenses  Incurred  in  ProteetioB  of  TitU 

71.  Partition 

VIL  Rights  of  Husband  in  Wife's  Personalty 

General  Princtples 

72.  In  General 

73.  Chattels  Keal 
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74.  Property  in  Lettexm  ReeeiTed  by  Wite 

75.  Remainders^  Reversions  and  E.>pectanciei 

76.  Possession  of  Chattels  and  Waiver  of  Right 

Chosxs  nr  AcnoK  ov  Wnn 

77.  In  General 

78.  Wife's  Right  of  Sorvivoivhip  Generally 
70.  Mortgages 

^.  Legacy  or  Distributive  Share  of  Wife 
8L  Death  of  Wife 

82.  Rights  of  Husband's  Creditors  as  Boards  Choses  in  Aetion 

BsDuaKo  Chosss  nr  Aonoir  to  Posskssiov 

83.  Generally 

84.  Payment  to  Husband 

85.  Assignment 

86.  Release 

87.  Action  against  Debtor 

Paraphsbkalu  ov  Warn 

88.  In  Absence  of  Statnte 

89.  Effeet  of  Married  Women's  Property  Acts 

VnL  Transfers  in  Fraud  of  Husband's  Marital  Rights 

90.  In  General 

91.  Elnowledge  of  Transfer 

92.  Concealment  of  Transfer 

93.  Objects  of  Transfer;  Consideration;  Ratification 

94.  Effect  of  Married 'Women's  Property  Laws 

DL  Wife's  Equity  for  a  Settlement 

95.  In  General 

96.  Grounds  for  Settlement 

97.  Right  as  Affected  by  Proceedings  for  Enforcement 

98.  Waiver  of  Right  and  Application  for  Settlement 

99.  In  Wbose  Favor  Settlement  Made 

100.  Amount  and  Terms  of  Settlement 

101.  Against  Whom  Equity  Enforced 

Z.  Rights  ef  Wife  in  Property  of  Husband 

102.  In  (General 

103.  Antenuptial  Transfers  in  Fraud  of  Wife's  Marital  Rights  Genendly 

104.  Application  of  General  Principle  and  Limitstions 

105.  Elements  in  Determination  of  Validity  of  Transfen  Generally 

106.  Time  of  Transfer 

107.  Beneficiaries  of  Transfer  and  Husband's  Financial  Conditiott 

108.  Consideration  for  Transfer 

109.  Failure  to  Record  Transfer 

110.  Transfers  after  Marriage  Generally 

909 


HUSBAND  AND  WIPE  13  B.  C-  L. 

111.  TransfeiB  in  Fraud  of  Right  to  Share  in  Husband's  Estate  OenenUf 

112.  limitation  of  Qeneral  Rules 

ZI.  Services  and  Earnings  of  Wife 

113.  Husband's  Right  Generally 

114.  Separation  of  Husband  and  Wife;  Death  of  Husband 

115.  Statutory  Provisions  as  to  Wife's  Earnings 

116.  Gift  to  Wife  of  Her  Earnings  Generally 

117.  Proof  of  Gift 

118.  Effect  of  Gift  as  Regards  Third  Persons  Generally 

119.  Effect  of  Gift  as  Regards  Husband's  Creditors;  Ordinary  Serviesi 

120.  Extraordinaxy  Services 

Zn.  Estates  by  Entireties 

QSNESAL    PrIKCIPLBS 

12L  In  General 

122.  Repudiation  of  Doctrine  of  Estates  by  Entireties 

123.  Statutory  Abrogation  of  Estates  by  Entireties  Generally 

124.  Effect  of  Married  Women's  Property  Acts 

125.  Who  May  Hold  EsUte  by  Entireties;  Relation  of  Husband  and  Wifo 

126.  Conveyance  or  Devise  to  Husband  and  Wife  and  Third  Person 

127.  Action  for  Possession  of  or  Injury  to  Estate 

Pbopertt  in  Which  Estate  Mat  Exist 

128.  In  General 

129.  Choses  in  Action  Payable  to  Husband  by  Wife 

Nature  ob  Chabactbs  ov  Transfeb  Creatiko  Estatb 

130.  In  General 

131.  Effect  of  Pre-existing  Estate  of  One  Spouse 

132.  Form  of  Instrument  Creating  Estate  Generally 

133.  Express  Limitations  as  to  Nature  of  Tenancy 

General  Ikctoents  akd  Characteristics  ov  Estati 

134.  In  General 

135.  Judgmients  and  Mechanics'  Liens 

136.  Partition 

Right  w  SuRvtviKa  Spoiibb 

137.  In  General 

138.  Loss  of  Right  of  Survivorship 

Severakcb  ov  Tenakoi 

139.  In  General 

140.  Effect  of  Divorce;  Prevailing  View 

141.  Minority  View  as  to  Effect  of  Divorce 
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PowxB  Axn>  Rights  ov  Husband  Ovbr  EaiAn 

142.  In  General 

143.  Emblements,  Estoven;  Waste 

144.  Conveyances,  Encnmbrances  and  Leases  by  Hnsband 

145.  Effect  of  Married  Women's  Property  Acts 

146.  Effect  on  Conveyances  and  Incumbrances  by  Husband 

Rights  cm  CBXDvroBa  ov  Spouses 

147.  In  General 

148.  (General  Rights  of  Parehaaer  at  Exeeation  Sale 

149.  Effect  of  Married  Women's  Property  Acts  Generally 

150.  Qualified  Views 

151.  InsolTeney  and  Bankruptcy 

CONVKTAITCES 

152.  In  General 

153.  Conveyance  or  Mortgage  of  Wife's  Interest  Generally 

154.  Effect  of  Statute  Prohibiting  Married  Woman  from  Becoming  SureCj 

Xm.  Equitable  Separata  Estate 

155.  In  General 

156.  Effect  of  Married  Women's  Property  Acts 

157.  Necessity  for  and  Effect  of  Intervention  of  Trastee 

158.  Husband  as  Trustee  for  Wife 

150.  Active  Character  of  Trust  and  Dnration  of  Separate  Estate 

160.  Property  in  Which  Separate  Estate  May  Exist 

161.  Sufficiency  of  Words  to  Create  Separate  Estates  Generally 

162.  Particular  Instruments  Considered 

163.  Nature  of  Property  as  Evidencing  Intention 

164.  Gifts  and  Conveyances  by  Husband 

165.  Kents,  Profits  and  Increase 

166.  Proceeds  of  Separate  Property  and  Investments  Thereof 

167.  Pin  Money 

168.  Earnings  and  Profits  of  Sole  Trade  or  Business 

169.  Risrhts  of  Husband  and  His  Creditors 
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ZIV.  Statutory  Separate  Estate 

General  PaivaPLES 

170.  In  General 

171.  General  Construction  of  Married  Women's  Property  Acta 

172.  Property  Derived  from  Husband 

173.  Separate  Trade,  Business  and  Earnings  of  Married  Womaa 

174.  Property  Purchased  by  Married  Woman  on  Credit 

175.  Rents,  Profits,  Increase  and  Income 

176.  Proceeds  of  Separate  Property 

177.  Life  Insurance 

178.  Damages  Recovered  for  Injuries 

179.  Proof  of  Character  of  Property 

180.  Enforcement  of  Charges  on  Separate  Statutory  Estate 
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Husband's  RiOHifi  and  Liabilities  as  to  Sepabatb  Statutory  Estati 

181.  In  Oeneral 

182.  Management  and  Control  of  Property 

183.  Compensation  to  Husband  for  Sermes  or  Improvements 

184.  Duty  of  Husband  to  Account 

185.  Investment  by  Husband  of  Wife's  Separate  Property 

Rights  or  CBEDrroas  or  Husband 

186.  Generally 

187.  Qualification  of  Oeneral  Role  as  to  Donation  of  Services 

188.  Crops  Raised  on  Wife's  Land  Through  Husband's  Labor 

189.  Improvement  by  Husband  of  Wife's  Property  (Generally 

190.  Qualification  of  Right  to  Charge  Property  for  Improvements 

191.  Estoppel  to  Claim  Separate  Property  Generally 

192.  Permitting  L^^  Title  to  Remain  in  Husband 

ZV.  Agency  of  One  Spouse  for  Other 

Husband  as  Agent  iob  Wnm 

193.  In  Generid 

194.  When  Agency  Exists  Generally 

195.  Ostensible  or  Implied  Agency 

196.  Ratification 

197.  Alteration  of  Instrainents;  Filling  Blanks 

198.  Conveyances,  Mortgages,  and  Boundary  Lines 

199.  Improvement  or  Repair  of  Wife's  Realty  Generally 

200.  Particular  Transactions  Considered 

201.  Borrowing  and  Lending  Money 

202.  Payments  to  Husband 

203.  Incidents  Arising  Out  of  Agency  Generally 

204.  Notice  to  Husband  as  Notice  to  Wife 

205.  Declarations  and  Admissions  of  Husband 

Wife  as  Agent  fob  Husbano 

206.  In  General 

207.  Implied  Agency  Generally 

208.  Rebutting  Implied  Agency  Generally 

209.  Credit  Extended  to  Wife 

210.  Notifying  Tradesmen  Not  to  Sell  to  Wife 
21L  Separation  of  Spouses 

212.  Absence  of  Husband  Generally 

213.  Particular  Transactions  in  Absence  of  Husband 

214.  Contracts  of  Employment 

215.  Loans  and  Payment 

216.  Sales  and  Transfer  of  Property 

217.  Commercial  Paper 

218.  Admissions  and  Declarations  of  Wife 

219.  Ratification 

XVI.  Support  of  Family  and  Family  Ezpenset 

220.  Liability  of  Husband  Generally 

221.  Support  of  Insane  Wife 
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222.  Criminal  Liability  of  Hasband  for  Abandonmottt  and  Nonaupport  <^ 

Family  Generally 

223.  EleinenU  of  Offense 

224.  Liability  of  Wife  Generally 

225.  Statutory  Liability  of  Wife  Generally 

226.  General  Nature  of  Liability 

227.  Claims  Embraced  in  Statute  Generally 

228.  Particular  Claims 

229.  Enforcement  %d  Wife's  Liability 

XVii.  Liability  of  Hwband  for  Nocessariet 

OSKCKAL   PaiKaPLSS 

290.  In  General 

231.  Foundation  of  Liability 

232.  Necessaries  Furnished  by  Public  Authorities 

233.  Necessity  for  Furnishing  Supplies  on  Credit  of  Husband 

234.  Wife  Having  Independent  Means  of  Support 
236.  Effect  of  Adultery  of  Wife 

236.  Effect  of  Divorce,  Proceedings  for  Divoroey  or  Allowance  of  Alimony 

Ettect  of  Sjcparation 

237.  In  General 

238.  Separation  by  Consent 

239.  Proof  and  Knowledge  of  Cause  of  Separation 

What  Constitutes  NECESSARiia 

240.  In  General 

241.  Question  for  Court  or  Jury 

242.  Money  Loaned  to  Wife 

243.  Counsel  Fees  Generally 

244.  Counsel  Fees  in  Divorce  Suits;  Prevailing  View 

245.  Minority  View  as  to  Counsel  Fees  in  Diyorce  Suits;  Rule  in  England 

246.  Distinction  between  Suits  by  and  against  Wife 

247.  Funeral  E^cpenses  of  Wife  Generally 

248.  Reimbursement  of  Husband  for  Wife's  Funeral  Expenses 

ZVIII.  Antenuptial  Liabilities  of  Wife 

249.  Husband's  Common  Law  Liability  Generally 
250   Termination  of  Coverture 

251.  Liability  as  Affected  by  Contract 

252.  Defenses  to  Liability 

253.  Statutory  Modification  of  Common  Law  Rule 

254.  Liability  of  Wife  for  Antenuptial  Debts 

•  .  .      . 

XIX.  Liability  for  Tort  or  Crime  as  Affected  by  Marriage  Relatioii 

Liability  op  Married  Woman  for  Torts 

255.  General  Rule 

266.  Application  of  Rule  Generally 
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297.  Injuries  by  Vidons  AnimaLi 

258.  Coercion  by  Husband 

259.  Effect  of  Constitutional  or  Statutory  Provisions  (Generally 

260.  Tort  Growing  Out  o£  Contract  Generally 

261.  Particular  Application  of  Rule 

262.  Tort  by  Husband  or  Others  as  Agent  or  Servant  of  Wife 

263.  Tort  Committed  before  Marriage 

LiABiLrnr  of  Husband  for  Wifb^s  TOBf 

264.  In  General. 

265.  Liability  as  Regards  Particular  Torts 

266.  Lfimitation  of  Husband's  Liability  Generally 

267.  Termination  of  Coverture  as  Affecting  Liability 

268.  Effect  of  Married  Woinen's  Property  Acts — Prevailing  View 

269.  Qualification  of  Prevailing  View 

270.  Minority  View  as  to  Married  Women's  Property  Acts 

271.  Express  Abrogation  of  Common  Law  Liability 

272.  Enforcement  of  Liability  and  Exoneration  of  Husband's  Property 

273.  Damages;  Civil  Arrest 

Crimikal  Rbspoksibilitt 

274.  Crimes  of  Married  Women  Generally 

275.  Rebutting  Presumption  of  Coercion 

276.  Presence  of  Husband  as  Essential  to  Presumption  of  Coercion 

277.  Application  of  Rule  to  Particular  Crimes  Generally 

278.  Crimes  Excepted  from  General  Rule 

279.  Criminal  Responsibility  of  Husband  for  Wife's  Acts 

ZX.  General  Disabilities  of  Married  Women 

Law  Govbrnino  Capacttt  of  Marsebd  Womsh 

280.  General  Rule 

281.  View  tbat  Domiciliary  Law  Governs 

282.  Contracts  Made  Through  Agents 

283.  Commercial  Paper 

284.  Transfer  of  Personal  Property 

285.  Contracts  Relating  to  Real  Estate  Generally 

286.  Collateral  Agreements  in  Contracts  Relating  to  Real  fistate 

287.  Enforcement  of  Contracts  Generally 

288.  Inadequacy  of  Remedy  of  Law  of  Forum 

289.  Proof  of  Law  of  Lex  Loci  Contractus 

Geveral  Cokkok  Law  Disabiutt  to  Contbaot 

290.  Common  Law  Rule 

291.  Liability  of  Opposite  Party  on  Married  Woman's  Contract 

292.  Liability  of  Guarantor  or  Surety  on  Married  Woman's  Contract 

293.  Effect  of  Desertion,  Separation  or  Absence  of  Husband 

294.  Lunacy  of  Husband;  Presumption  of  Death 

295.  Ratification  of  Contract  on  Discoverture 

296.  Defense  of  Coverture  Generally 
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RiTLE  IK  Equity  Qsnerallt 

297.  Tn  General 

298.  RestrietioQfl  on  Power  to  Chaise  or  Anticipate  Equitable  Estate  GeneraDj 

299.  History  and  Origin  of  Rule  Sustaining  Restrictions  on  Anticipation 

300.  Qualideation  of  Rule  against  Anticipation 

301.  Intention  to  Charge  Equitable  Estate  Generally 

302.  Contract  for  Benefit  or  Preservation  of  Estate 

303.  Enforcement  of  Charge  on  Estate  Generally 

304.  Property  or  Interest  to  Be  Sold 

CoNSTiTunoiiriL  aitd  Statutobt  Removal  ov  Disabilitiis  Gknxballt 

305.  In  General 

306.  Constitutionality  and  Retroactive  Effect  of  Statutes 

307.  Compliance  with  Statutory  Requirements 

308.  Effect  of  Statutes  Creating  Separate  Statutory  Estat# 

300.  Statutes  Authorizing  Contracts  with  Respect  to  Separate  Estate  Gen* 

erally 
310.  Elffect  of  Representations  as  to  Nature  of  Transaction  or 

Pabticulab  Transaotions  Gxnkballt 

31L  Appointment  of  Agent 

312.  Acting  as  Agent 

313.  Acting  as.  Tnisteet  Administrator,  or  Guardian 

314.  Execution  of  Powers 

315.  Borrowing  Money 

316.  Settlement  in  Trust 


IicPBOVEHisirr  ov  Real  Estats 


317.  In  General 

318.  Mechames^  liens 


AcQxnsmON  or  Pubchasb  ov  Pbopxbr 

319.  In  General 

320.  Liability  on  and  Enforcement  of  Purchase  i 

Necessabies  Generally 

321.  In  General 

322.  Necessity  for  and  Proof  of  Sale  on  Wife's  Credit 

323.  Funeral  Expenses  and  Ezpensea  of  Last  Sickness 

Services  of  Attorkkt 

■    *.  f 

324.  In  General 

325.  Effect  of  Statute  Authorizing  Wife  to  Sue  for  Divoree 

for  Salt  Money 

326.  Effect  of  Promise  to  Pay  after  Divorce 

Trade  or  Busikess 

327.  In  General 

328.  Under  Statute 
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329.  Sale  of  Separata  Business 

330.  Partnership 

33L  Married  Woman  as  Stockholder  in  CorporatioD 

« 

COMH£»CUL    PaPXB 

332.  In  General 

333.  RighU  of  Bona  Fide  Holders 

334.  Note  Payable  to  Husband  etc 

335.  EndorsemenU  to  Transfer  Title 

Guaranty  and  Surityshif 

336.  In  General 

337.  Express  Statutory  Prohibition    .  ,    .  ,    • 

338.  Contracts  with  Respect  to  Separate  Estate  Authorised  by  Statota 

339.  What  Constitutes  Contract  of  Suretyship  Generally 

340.  Devices  to  Evade  Statute 

Confession  of  Judgiient 

341.  In  General 

342.  Effect  of  Statutes 

343.  Effect  of  Judgment  Entered  on  Warrant  of  Attorney 

344.  Foreign  Judgment 

ZZL  Conyeyance  and  Transfer  of  Property  by  ICarried  Womea 

General  Pringiplbs 

345.  Common  Law  Method  of  Conveyance 

346.  Statutory  Authority  to  Convey  Generally 

347.  General  Character  of  Conveyance;  Consideration 

348.  Disability  of  Infancy  Superadded  to  Coverture  Generally 

349.  Infancy  and  Coverture  as  Separate  Disabilities;  THnnfflrmanoa 

350.  Defective  Conveyance  Operating  by  Way  of  Estoppel 

351.  General  Rights  of  Grantee  under  Defective  Conveyanea 

352.  Reformation  and  Enforcement  of  Defectiva  Conyeyanea 

353.  Effect  of  Duress  or  Fraud 

354.  Contracts  to  Convey 

355.  Dedication 

356.  Partition 

357.  Boundaries 

358.  Legislative  Validation  of  Defective  Conveyanea 

359.  Waiver  of  Vendor's  Lien  '  •  .    . 

360.  Ratification  of  Defective  Conveyanea 
d6L  Transfer  of  Personal  Property 

EiTEcr  OF  CowNANTS;  Ansa  Acquibbd  Titlb 

•        » 

362.  In  General 

363.  Effect  of  Statutes  Giving  Power  to  Contract  as  a  Feme  13ola 

364.  Liability  of  Husband  on  His  Covanaata 

Power  of  Attobnet  to  Cowkt 

365.  In  General  -  .     -   . 

366.  General  Construeti<m  of  Power  of  Attorney 
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GkVSRAL  FOBIC  OV  COKVITANO  AKD  RlQUISITKS 

367.  In  General 

dd8.  Necessity  for  Naming  Married  Woman  as  a  Cograntoir 

369.  Delivery;  FUling  Blanka 

370.  Joinder  of  Husband  in  Wife's  Conveyance  Generally 

371.  Estoppel  to  Alle^  Covertnra 

372.  Safficiency  of  Joinder  of  Hushand  Generally 

373.  Under  Statute  Requiring  ''Consent"  or  ''Signature''  of  Husband 

374.  Joinder  with  Husband  to  Bar  Dower — Specific  Performance  GeneiaQ} 
376.  Specific  Performance  against  Husband;  Abatement  of  Price 

AuxNATioir  OF  EQurrABLB  Separate  Estatb 

376.  In  General 

877.  Separate  Estate  Created  without  Intervention  of  Tmstae 

378.  Bestrietions  on  Power  to  Alienate  Generally 

379.  What  Constitutes  Restriction 

380.  Effect  of  Statutes  on  Power  to  Alienate 


Leases 


381.  At  Common  Law 

382.  Statutory  Power  to  Lease 


Mortgages  Aln>  YSKnoR^s  LiEir 

383.  In  General 

384.  Mortgage  to  Secure  Debt  of  Third  Person  Generally 

385.  Statutory  Restrictions 

386.  Rights  of  Wife  as  Surety  for  Husband  Generally 

387.  Particular  Rights  Arising  Out  of  Suretyship 

388.  Estoppel  to  Deny  Purpose  of  Mortgage 

389.  AVho  May  Attack  Validity  of  Mortgage 

390.  Purchase  Money  Mortgages 

391.  Vendor's  Lien 

XXn.  Contracts,  Conveyances  and  Other  Transactions  liotwets 

Spouses 

« 

General  Principles 

392.  What  Law  Gorems 

393.  Civil  Uw 

394.  Transfer  of  Personalty  Generally 

395.  Sale  by  Fiduciary  tO  Wife  or  Hnsbaiid 

396.  Assignment  to  Wife  of  Husband's  Obligations 

397.  Subrogation 

39d.  Postnuptial  Settlements  on  Wife  Generally 

399.  Efifect  of  Fraud  or  Misconduct  of  Wife  Generally 

400.  Circumstances  Not  Warranting  Rescission  by  Husband 

<  •• « 

Antenuptial  Contbactts  and  Indebtedness  bbtween  SpomoBi 

401.  At  Common  Law 

402.  Effect  of  Married  Women's  Property  Acts 
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Postnuptial  Coktragts  BEn^wsBH  Spousm 

403.  In  General 

404.  In  Equity 

405.  CoDsicieration 

406.  Legality  of  Object 

407.  1  ffec't  of  Removal  of  Disabilities;  Oeneial  View 

408.  Minority  View  as  to  Effect  of  Removing  Disabilities 
40dv  Formal  Requisites 

410.  Implied  Contracts 

Fraud  and  Undue  Intluenci  on  Past  of  Husbanb 

411.  In  General 

412.  Ratiiication ;  Illegality  of  Transaction 

Pabtnekship  bbtwken  Spousn 

413.  Minority  View 

414.  Majority  View  as  to  Partnerships 

415.  Kigiits  and  Liabilities  Arising  Oat  of  Unauthorized  Partnership 

Loans  and  Sicubitiis 

416.  In  General 

417.  Insolvency  or  Bankruptcy  of  Husband 

HeeiEass  09  Maritaxa  Rights 

418.  In  General 

419.  Effect  in  Equity  of  Releasing  Marital  Rights 

420.  Consideration  for  Release 
421   Fraud  in  Release 

CONVETANGBS  BETWEEN   SpOUSES 

422.  Conveyance  by  Husband  to  Wife  Generally 
42a.  Effect  in  Equity 

424.  Extravagance  of  Provision;  Misconduct  of  Wife 

425.  Effect  of  Statutes 

426.  Conveyance  by  Wife  to  Husband  Generally 

427.  Effect  of  Statutes 

428.  Recording  Conveyances  between  Spouses  .     , 

429.  Construction  of  Deed 

Gift  bt  Husband  to  Wife 

430.  General  Rule 

431.  Gift  to  Husband  to  Wife  Not  Recognised 

432.  General  Essentials  of  Gift 

433.  Deposits  in  Bank 

434.  Investments  in  Name  of  Wife 

435.  Fraud  or  Undue  Influence  on  Part  of  Wife 

436.  Proof  of  Gift  to  Wife 
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Out  bt  Wm  lo  Ejjsramd 

437.  In  General 

438.  Investments  and  Deposits  in  Bank 

BMStfl/mSfQ  AHD  COKSTBITOnVS  TscTsn 

439.  Payment  of  Consideration  by  Hasband  and  Conveyance  to  Wife 

440.  Payment  of  Consideration  by  Wife  and  Conveyance  to  Husband  QenenQy 

441.  Parol  Promise  to  Hold  in  Trust;  Fraud;  Mistake 

442.  Community  Property 

TOBTS  AS  BETWEBW  HlTSBAKD  AlTD  WlVl 

443.  In  General 

444.  Personal  Injuries;  Assault  and  Batteiy 
446.  Liability  of  Joint  Tortfeasor 

CRIiaKALITT  OF  AOTS  AlTBOTINO  EaGH  OtKSB 

446.  In  General 

447.  Larceny  or  Embesslement  by  Husband 

448.  Larceny  or  Embezzlement  by  Wife 

449.  Slander  and  Trespass 

450.  Rape  Generally 

45L  Aiding  and  Abetting  Rape 

XXIII.  Actions  Generally 

Gekeral  PaiKCiPLEa 

452.  What  Law  Governs  Capacity  of  Married  Woman  to  Sue  or  Be  Soel 

453.  Right  of  Wife  to  Sue  on  Behalf  of  Husband 

454.  Laches  and  Limitation  of  Actions 

455.  Costs 

456.  Pleading  Married  Woman's  Capacity  te  Contract  or  Sue 


AonoKS  BT  Husband  in  Respect  to  Wirs's  .PaoPEEcrr 

457.  Actions  Relating  to  Wife's  Real  Estate 

458.  Actions  Relating  to  Wife^s  Chattels  and  Cfaoses  in  Aetbn 

459.  Effect  of  Modem  Statutes  on  Actions  by  Husband  Generally 

HirsBAND's  Action  for  Loss  ov  CoKSOsnuH,  Era 

460.  In  General 

461.  Effect  of  Recovery  by  Wife 

462.  Effect  of  Modem  Statutes 

463.  Effect  of  Negligence  or  Consent  of  Wife 

464.  Splitting  and  Joinder  of  Causes  of  Action ;  Res  Judicata 

465.  Particular  Causes  of  Action  or  Wrongful  Acta 

466.  Effect  of  Death  of  Husband  or  Wrongdoer 

467.  Effect  of  Death  of  Wife 

468.  Proof  of  Loss  and  Extent  of  Recovery  Generally 

469.  Particular  Elements  of  Damages 
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Oenebal  CAPAcnrr  or  MiRKrwn  Woiobk  to  Bus 

470.  In  General 

471.  Suits  in  Equity 

472.  Capacity  under  Modern  Statutes  Generally 

473.  Limitation  of  Statutory  Capaeity;  Joinder  of  Husband 

474.  Objection  to  Capacity;  Replication  to  Plea  of  Coverture 

GSNSRAL  LUBILITT  07  MARRIED  WOICAK  TO  Bs  SUKD 

475.  In  General 

476.  Liability  in  Equity;  Answer 

477.  Liability  under  Modem  Statutes 

478.  Attachment,   Garnishment,   Insolvency   and   Other   Special   Proceedings 

479.  Process 

480.  Appearances 

AcnoK  FOR  Ikjury  to  Person  or  Charaoteb  of  Married  Woman 

481.  In  General 

482.  Under  Statutes 

483.  Distinction  between  and  Joiiider  of  Right  of  Action  of  Husband  and 

That  of  Wife 

484.  Release  of  Wife's  Cause  of  Action  and  Admissions  of  Hasband 

4S5.  Effect  of  N^ligence  or  Consent  of  Husband  on  Wife's  Right  <^  Action 
Generally 

486.  Wife  Injured  While  Riding  with  Husband 

487.  Damages  Generally 

488.  Expenses  Incurred 

489.  Loss  of  Earnings  or  Earning  Capacity  Generally 

490.  Limitations  on  Wife's  Ri^ht  to  Recover  for  L<^  of  Time  or  Earnings 
49J^  Necessity  as  to  Engaging  in  Separate  Trade  or  Business;  Injuries  befiors 

Marriage 

492.  Pleading  Loss  of  Earnings 

Action  bt  Wifb  fob  iNJinrr  to  Husband;  Loss  ov  Oommntaswu 

493.  In  General 

494.  Protection  of  Consortium 

RiofiT  ov  OvB  Spousb  10  Bub  m  Othbi 

495.  At  Law  Generally 

496.  Under  Statute 

497.  Right  of  Assignee  of  Wife 

498.  Particular  Common  Law  Actions  Generally 

499.  Ejectment 

500.  In  Equity  Generally 
SOL  Parties;  Next  Friend 

502.  Effect  of  Statutes  on  Jurisdiction  of  Equity 

JuDGHEKva  AOAivaf  MARBom  Wo 

603.  In  General 

504.  Vacation  or  Annulment 

505.  Conclusiveness  of  Judgments  Generally 

506.  Particular  Matters  Affecting  Conclusivenesi 
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ZXIV.  Alienation  of  Affections,  Detention  and  Enticement  Away  of 

Spouse 

General  Principlbs 

507.  Hnsband's  Right  of  Action  Oenerally 

508.  Wife's  Right  of  Action  at  Common  Law 

509.  Prevailing  View  as  to  Effect  of  Modern  Statutes 

510.  Minority  View  as  to  Eftect  of  Modem  Statutes 

511.  Limitation  of  Actions 

512.  Pleading  and  Remedy 

OBNBRAL  QrOUNPB  of  LiABILITT  AKD  DSFBKSli 

513.  In  General 

514.  Effect  of  Seduction  by  Defendant  on  Wife's  Action 

515.  Intent  or  Motive 

516.  Validity  of  Marriage 

517.  Necessity  for  Elopement  or  Separation 

518.  Effect  of  Divorce  or  Remarriage 

519.  Defenses  Generally 

520.  Former  Recovery,  Release  or  Satisfaction 

LiABiurr  OF  Pakexts,  Guabdiak  or  Near  Kin 

521.  In  General 

522.  Parents'  Exemption  When  Acting  in  Good  Faith 

523.  Extension  of  Protection  to  Near  Kin  or  Guardian 

524.  Joint  and  Several  Liability 

525.  Presumptions;  Burden  and  Quantum  of  Proof 

EvmBNCi 

526.  In  General 

527.  Declarations  of  Deserting  Spouse 

528.  Financial  Condition 

529.  Opinion  Evidenee;  Evidence  of  Intention 

530.  Competency  and  Privilege  of  Spouse  as  Witnesi 

Damages 

531.  Tn  General 

532.  Punitive  or  Exemplary  Damages 

533.  Excessiveness  of  Damages 

XXV.  Criminal  Conversation 

534.  Action  for  Criminal  Conversation  and  for  Alienation  of  Affections  Dis- 

tinguished 

535.  Husband's  Right  of  Action  Generally 

536.  Effect  of  Modem  Statutes  on  Husband's  Right  of  Action 

537.  Wife's  Right  of  Action  Generally 

538.  Effect  of  Separation  of  Spouses 

539.  Effect  of  Enticement  of  Defendant 

540.  Connivance  and  Collusion 

541.  Condonation 
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542.  Pleading 

543.  Evidence  Generally 

544.  Proof  of  Marriage 

545.  Competency  of  Spouse  as  Witness 

546.  Damages  Generally 

547.  Punitive  and  Excessive  Damages 


I.  Introductory 

1.  Scope  of  Article. — As  is  the  case  with  many  other  legal  topics, 
the  scope  of  the  present  title  is  not  so  broad  as  its  terms  imply. 
Though  this  is  well  understood  by  the  legal  profession,  yet  it  is 
deemed  expedient  to  give  here  a  brief  explanation  of  the  scheme  of 
this  article,  with  references  to  other  titles  dealing  with  matters  which 
form  a  part  of  or  are  related  to  the  general  subject.  As  shown  by  the 
foregoing  analysis,  the  pages  which  follow  ar.e  concerned  chiefly  with 
the  property  rights  of  the  parties  as  growing  out  of  or  as  affected  by 
the  marital  relation,  but  there  is  also  a  complete  treatment  of  the 
ordinary  incidents  of  the  relation.  Special  attention  is  given  to  the 
modification  of  the  rules  of  the  common  law  as  effected  by  the  mar- 
ried women's  property  acta.  In  this  connection  it  should  be  observed 
that  none  of  these  statutes  has  entirely  displaced  the  common  law  of 
the  subject,  so  that  the  courts  in  every  instance  have  been  confronted 
with  questions  of  unusual  difficulty  as  to  the  legislative  intent,  and 
sometimes,  perhaps,  they  have  been  influenced  by  a  lack  of  sympathy 
with  the  innovations  proposed.  The  effect  of  the  statutes  has  been 
litigated  from  point  to  point  with  the  net  result  of  producing  a  system 
that  is  neither  complete  nor  harmonious,  and  this  condition  must 
continue  until  the  legislature  completes  and  harmonizes  it  by  codifi- 
cation. The  related  matters  which  are  treated  as  separate  topics  are 
the  creation  of  the  relation  of  husband  and  wife,  including  the 
capacity  of  the  parties  to  contract  marriage  and  the  proof  of  the 
existence  of  the  relation;*  the  validity  of  contracts  made  to  procure 
marriage  or  in  restraint  thereof;  *  the  remedies  for  the  breach  of  a 
contract  to  marry ;  •  the  termination  of  the  marital  relation  by  judicial 
decree  or  legislative  enactment,  and  also  the  voluntary  separation  of 
the  parties;  *  allowances  made  to  a  woman  to  enable  her  to  prosecute 
or  defend  a  suit  for  divorce,  and  for  her  support  and  maintenance 
during  its  pendency  and  after  final  decree:*  the  estate  which  each 
spouse  has  in  the  real  property  of  the  other  when  the  marriage  is 
terminated  by  the  death  of  one  of  them;*  the  right  of  one  spouse 

1.  See  Marriage.  4.  See  Divorce  and  Separation,  voL 

2.  See  Contracts,  vol.  6,  p.  768  et  9,  p.  232. 

seq.  5.  See  Alimony,  vol.  1,  p.  86i. 

3.  See  Breach  op  Promise  op  Mar-       6.  See    Curtesy,    vol.    8,    p.    386; 
rtiAu'E,  vol.  4,  p.  142.  Dower,  vol.  9,  p.  559. 
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as  heir  or  distributee  of  the  other ; '  the  system  of  property  rights 
derived  from  or  based  on  the  French  and  Spanish  law  as  it  exists  in 
certain  states  of  the  Union ;  ^  and  finallyi  the  criminal  aspect  of  acts 
of  unchastity  and  the  contracting  of  bigamous  marriages.*  In  con- 
nection with  other  subjects  are  treated  such  matters  as  the  competency 
of  a  husband  or  wife  to  testify  for  or  against  the  other ;  ^®  the  testa- 
mentary capacity  of  married  women; ^^  their  homestead  rights;^* 
and  the  rights  of  married  persons  in  respect  of  their  offspring.^' 

2.  Relation  in  General;  Unity  of  Person. — ^Whenever  a  peculiar 
status  is  assigned  by  law  to  the  members  of  any  particular  class  of 
persons,  aJffecting  their  general  position  in  or  with  regard  to  the  rest 
of  the  community,  no  one  belonging  to  such  class  can  vary  by  any 
contract  the  rights  and  liabilities  incident  to  this  status.  Coverture 
constitutes  such  a  status.^^  To  create  the  relation  of  husband  and 
wife,  and  give  rise  to  the  mutual  rights,  duties  and  liabilities  arising 
out  of  that  relation,  there  must  be,  of  course,  as  a  general  rule,  a  valid 
marriage.  At  common  law  in  case  of  a  valid  marriage  the  husband 
had  control,  almost  absolute,  over  the  person  of  his  wife;  she  was  in 
a  condition  of  complete  dependence;  could  not  contract  in  her  own 
name;  was  bound  to  obey  him;  and  her  legal  existence  was  merged 
in  that  of  her  husband,  so  that  they  were  termed  and  regarded  as 
one  person  in  law ;  ^^  the  husband  as  has  been  said  being  that  one.^^ 
While  the  statutes  enlarging  the  rights  of  married  women  do  not 
necessarily  abolish  the  legal  fiction  of  the  unity  of  husband  and  wife ;  ^^ 
still  they  frequently  make  changes  so  radical  and  extensive  that  the 
one-person  idea  of  the  marriage  relation  as  expounded  by  the  com- 

7.  See  Descent  aitd  Distrxbution,  Atl.  420,  57  A.  S.  R.  112,  37  L.RJ^. 
vol.  9,  p.  51  et  seq.  452;  Martin  v.  Robson,  Go  III.  129, 

8.  See  COMMUMITT  Property,  vol.  5,  16  Am.  Rep.  578;  Heacock  v.  Ueacock, 
p.  823.  108  la.  540,  79  N.  W.  353,  75  A.  S. 

9.  See  Adui/tert,  vol.  1,  p.  630;  R.  273;  Elliot  v.  Waring,  5  T.  B.  Mon. 
BiOAMT,  vol.  3,  p.  795.  (Ky.)  338,  17  Am.  Dee.  69;  Helms 

10.  See  Witnesses.  v.  Franciscus,  2  Bland  (Md.)  544,  20 

11.  See  Wills.  Am.  Dec.  402;  Poor  v.  Poor,  8  N.  H. 

12.  See  Homestead,  ante,  p.  535.  307,  29  Am.  Dec.  664;   Burleigh   v. 

13.  See  Parent  and  Child.  Coffin,  22  N.  H.  118,  53  Am.  Dec.  236; 

14.  Freeman's  Appeal,  68  Conn.  533,  Den  v.  Hardenbergh,  10  N.  J.  L.  42, 
37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A.  18  Am.  Dec,  371 ;  People  v.  Mercein, 
452.  See  infra,  par.  12  et  seq.,  as  to  3  Hill  (N.  Y.)  399,  38  Am.  Dec,  644; 
lights  of  putative  spouses.  Mackinley    v.    McGregor,    3    Whart. 

As  regards  the  requisites  and  valid-  (Pa.)   369,  31  Am.  Dec.  522;  Martin 

ity  of  a  marriage,  see  generally,  Mab-  v.  Jackson,  27  Pa.  St.  504,  69  Am. 

BiAGE.  Dec.  489. 

16.  Bank  of  America  v.  Banks,  101       16.  MacKinley     ▼.     McGregor,     3 

U.  S.  240,  25  U.  S.  (L.  ed.)  850;  Whart.  (Pa.)  369,  31  Am.  Dec.  522. 
Strouse  v.  Leipf,  101  Ala.  433,  14  So.       17.  Heacock  v.  Heacock,  108  Ta.  540, 

667,  46  A.  S.  R.  122,  23  L.R.A.  622;  79  N.  W.  353,  75  A.  S.  R.  273. 
Freeman's  Appeal,  68  Conn.  533,  37 
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raoD-law  authorities  can  no  longer  be  made  the  touchstone  of  a  married 
woman's  rights  or  capacities.*'  From  an  early  date  courts  of  equity, 
for  the  purpose  of  protecting  the  rights  of  married  women,  have 
treated  husband  and  wife  as  distinct  and  separate  pei*sons,**  and  by 
the  civil  law,  they  are  for  most  purposes  treated  as  separate  distinct 
persons,  entitled  to  sue  and  to  contract  with  one  another.**  Affinity 
is  the  tie  between  the  blood  relations  of  one  spouse  and  the  other 
spouse.  Husband  and  wife  being  regarded  as  one  person,  each  is 
related  by  affinity  to  the  blood  relations  of  the  other  spouse  in  the 
same  degree  as  the  latter,  but  the  blood  relations  of  one  spouse  are 
not,  by  reason  of  the  marriage,  related  by  affinity  to  the  blood  relations 
of  the  other  spouse.* 

3.  Head  of  Family. — ^The  husband  is  by  law  the  managing  head 
of  the  family  except  in  extreme  cases,*  and  the  statutes  securing  to 
married  women  their  separate  property  have  wrought  no  change  in 
this  general  rule.*  There  is  a  general  consensus  of  opinion  that  the 
family  existed  before  the  state,  and  that  autocratic  family  government 
was  the  first  of  all  forms  of  government.  It  seems  to  have  been 
i'egarded  as  an  axiom  by  publicists  for  centuries  that  the  family  was 
the  basis  of  the  state,  and  that  the  destruction  of  the  family  would  be 
the  destruction  of  the  state.  To  insure  the  unity  and  preservation  of 
the  family,  there  seemed  to  be  thought  necessary  a  complete  identity 
of  interests,  and  a  single  head  with  control  and  power.  The  husband 
was  made  that  head,  and  given  the  power,  and  in  return  was  made 
responsible  for  the  maintenance  and  conduct  of  the  wife.  To  prevent 
any  clashing  of  interests  between  husband  and  wife,  to  prevent  any 
divisions  or  separations  in  the  family,  the  wife  was  disqualified  during 
coverture  from  having  any  business  interests^  and  from  subjecting 
her  personal  estate  to  the  claims  of  creditors.  Such  at  least  was  the 
common  law.^  As  the  head  of  the  family  the  husband  has,  as  a 
general  rule,  the  right  to  determine  where  the  home  shall  be  located, 
and  a  wife  is  bound  to  follow  her  husband  when  he  changes  hia  lesi- 

18.  Nagfe  v.  Tieperman,  74  Kan.  32,  14  So.  667,  46  A.  8.  R.  122,  23  LJI.A. 
85  Pac.  941,  88  Pac.  969,  10  Ann.  622;  Burch  v.  Lowary,  131  la.  719, 
Cas.  977,  9  L.R.A.(N,S.)    674.  109  N.  W.  282,  117  A.  S.  R.  ^3; 

19.  Elliott  V.  Waring,  5  T.  B.  Mon.  Soper  v.  Igo,  121  Ky.  650,  89  S,  W. 
(Ky.)  338,  17  Am.  Dec.  69;  Simmons  638,  123  A.  8.  R.  212,  11  Ann.  Caa. 
V.  Thomas,  43  Miss.  31,  6  Am.  Rep.  1171,  1  L.R.A.(N.S.)  362;  Helms  v. 
470.  Franciseus,  2  Bland  (Md.)  544, 20  Am. 

20.  Mackinley  y.  McGregor,  8  Dec.  402 ;  Gulf,  etc.,  R.  Co.  v.  Redeker, 
Whart.  (Pa.)   369,  31  Am.  Dec.  522.  75  Tex.  310,  12  8.  W.  855,  16  A,  8. 

1.  State  V.   Wall,   41   Fla.  463,  26  R.  887. 

So.  1020,  79  A.  S.  R.  195,  49  L.R.A.       8.  Stronse  v.  Leipf,  101  Ala.  433, 
648.    As  to  the  matter  of  affinity  in  its  14  So.  667,  46  A.  8.  R.  122,  23  L.R.A. 
practical  aspects,  see  Incest;  Judge;  622. 
Jury;  Marriage.  4.  Ha^grett  ▼.  Hurley,  91  Me.  642, 

2.  8troase  v.  Leipf,  101  Ala.  433,   40  Atl.  561,  41  L.R.A.  362. 
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dence,  even  without  her  consent,  providing  the  change  is  made  by 
him  in  the  bona  fide  exerciae  of  his  power,  as  head  of  the  family,  of 
determining  what  is  best  for  it ;  *  and  as  elsewhere  shown  the  unreason- 
able refusal  of  a  wife  to  follow  the  husband  in  ease  of  his  change 
of  residence,  may  constitute  a  legal  desertion  by  her  and  entitle  the 
husband  to  a  divorce  on  the  statutory  ground  of  desertion.^  At  com- 
mon law  the  husband  has  the  right  to  the  custody  and  control  of 
the  children,  except  in  cases  of  misconduct,  or  where  the  welfare  of 
the  child  demands  that  such  custody  be  taken  from  him  and  given  to 
the  mother,  in  which  case  the  courts  of  proper  jurisdiction  will  so 
direct.'  His  authority  and  dominion  are  exclusive,  at  least  to  the 
extent  that  in  general  in  all  matters  of  such  importance  that  the  con- 
sent of  the  parent  is  required  to  legalize  or  justify  an  act  or  transac- 
tion with  or  concerning  a  minor,  and  the  parents  are  living  together, 
the  consent  of  the  father  is  required,  and  the  consent  of  the  mother 
will  not  suffice.^  So  the  foundation  of  a  parent's  right  of  action  for 
injuring  or  enticing  away  a  minor  child  is  the  loss  of  its  services, 
and  hence  the  action  must  be  maintained  by  the  parent  entitled  to 
its  services,  and  it  is  generally  well  recognized  that  such  right  is  in 
the  father  and  an  action  for  its  invasion  cannot  be  maintained  by 
the  mother,*  A  wife,  however,  is  not  the  servant  of  her  husband. 
He  is  the  head  of  the  house,  to  whom  as  such  she  is  subordinate.  But 
she  is  at  the  same  time  his  companion,  the  partner  and  sharer  of  his 
fortune,  in  many  respects  his  equal,  and  in  her  appropriate  sphere 
.^^be  is  entitled  to  share  largely  in  his  authority.  He  is  bound,  not 
only  to  honor  and  support  her,  but  to  accord  to  her  freely  and  liberally 
all  her  rights^  and  to  guarantee  to  her  the  full  and  free  enjoyment  of 
all  her  just  privileges  and  prerogatives,  among  which  is  the  right  to 
enjoy  her  own  religious  opinions,  provided  she  does  not  in  her  zeal 
disturb  the  public  peace,  or  rebel  against  his  lawful  authority.^^  In 
case  of  the  insanity  of  the  husband  it  has  been  held  that  the  wife 

b.  Stronse  ▼«  Leipf>  101  Ala.  433, 14  8.  Galf,  etc.  R.  Co.  ▼.  Redeker,  75 
8o.  667,  46  A.  S.  R.  122,  23  L.R.A.  Tex.  310,  12  S.  W.  855,  16  A.  S.  R. 
622.  See  also  Domicq^  voL  9,  p.  543  887.  See  also  Ajpprentioes,  voL  2, 
et  seq.  p.  345. 

6.  See  Divorce  AN0  Separatiok,  voL  9.  Jones  v.  Tevis,  4  Litt.  (Ky.)  25, 
9,  p.  365.  14  Am.  Dec.  98;  Soper  v.  Igo,  121  Ky. 

7.  Soper  v.  Igo,  121  Ky.  550,  89  S.  550,  89  S.  W.  538,  123  A.  S.  R.  212, 
W.  538,  123  A.  S.  R.  212,  11  Ann.  11  Ann.  Cas.  1171,  1  L.R.A.(N.S.) 
Cas.  1171, 1  L.RJ^.(N.S.)  362;  Helms  362  and  note.  See  generally,  Parbnt 
▼  Franciscus,  2  Bland  (Md.)  544,  20  and  Child. 

Anu  Dec.  402;  People  v.  Mercein,  3       10.  Poor  v.  Poor,  8  N.  H*  307,  29 
Hill  (N.  T.)  399,  38  Am.  Dec.  644;  Am.  Dee.  664. 
Gulf,  etc.,  R.  Co.  ▼.  Redeker,  75  Tex.^ 
310,  12  S.  W.  855,  16  A.  S.  R.  887. 
See  generally,  Pabsnt  akd  Child. 


§  4  HUSBAND  AND  WIPE  13  R.  C.  L. 

should  be  regarded  as  the  head  of  the  family,^*  and  that  she  is  the 
natural  guardian  of  her  insane  husband.** 

4.  Control  and  Chastisement  of  Wife.*-It  is  difficult  to  ascertain 
or  to  state  with  any  degree  of  exactness  what  power  the  husband  had 
in  the  early  history  of  the  law  to  use  force  in  chastising,  correcting, 
or  restraining  the  person  of  the  wife.  Blackstone  (1  Bla..Com.  444) 
says  that  the  husband,  by  the  old  law,  might  give  the  wife  moderate 
correction.  For,  as  he  is  to  answer  for  her  misbehavior,  the  law 
thought  it  reasonable  to  intrust  him  with  this  power  of  restraining 
her,  by  domestic  chastisements,  in  the  same  moderation  that  a  man 
is  allowed  to  correct  his  apprentices  or  children.  But  this  power  of 
correction  was  confined  within  reasonable  bounds,  and  the  husband 
was  prohibited  from  using  any  violence  to  his  wife.  He  then  states 
that  by  the  civil  law  a  husband  was  given  greater  authority  over  his 
wife,  that  the  lower  rank  of  people  still  claim  and  exert  the  old 
privilege,  and  that  "the  courts  of  law  will  still  permit  a  husband  to 
restrain  a  wife  of  her  liberty  in  case  of  any  gross  misbehavior."  *• 
In  some  cases  in  this  country  the  right  to  control  and  correct  one's 
wife  to  the  extent  of  putting  gentle  restraint  on  her  is  said  to  have 
existed  at  common  law.**  While  it  is  very  doubtful  whether  in  fact 
this  right  of  chastisement  ever  existed,  even  if  it  did  exist  in  for- 
mer times,  at  this  day  the  moral  sense  of  the  community  revolts 
at  the  idea  that  a  husband  may  inflict  personal  chastisement  on  his 
wife,  even  for  the  most  outrageous  conduct.*'  Still  it  seems  that  the 
marital  relation  gave  the  husband  immunity,  to  the  extent  that  the 
courts  would  not  go  behind  the  domestic  curtain  and  scrutinize  toe 
nicely  every  family  disturbance,  even  though  amounting  to  an 
assault;  *•  though  unquestionably,  if  a  man  inflicts  excessive  and 
unreasonable  punishment  on  his  wife  he  is  guilty  'of  assault  arid 
battery,*'  and  in  case  of  her  death  therefrom  he  is  guilty  of  murder 

•  » 

11.  Robinson  v.  Frost,  54  Yt.  105,  713   (where  the  court  said  that  law 
41  Am.  Rep.  835.  gives  a  hnsband  the ''power  of  restraint 

Note:  34  L.R.A.  223.  and  correction,  the  same  as  he  coold 

See   also   Exempicions,  vol.  11,  p.  eorrect  his  children   or  his  appren- 

503;  Homestead,  ante,  par.  558.  tices.") 

12.  Robinson  v.  Frost,  54  Vt.  105,  16.  Poor  v.  Poor,  8  N.  H.  307,  29 
41  Am.  Rep.  835.    See  generally,  In-  Am.  Dec.  664. 

SANITY.  16.  State  v.  Black,  60  N.  C.  262, 

13.  Note:   86  Am.   Dec.   437.  86  Am.  Dec.  436;   State  v.  Rhodes, 

14.  Abbott  V.  Abbott,  67  Me.  304,  61  N.  C.  453,  98  Am.  Dec.  78  and 
24  Am.  Rep.  27;  People  v.  Mercein,  3  note;  State  v.  Pettie,  80  N.  C.  367, 
Hill    (N.  Y.)    399,  38  Am.  Dec.  644  30  Am.  Rep.  88;  State  v.  Edens,  95 
(where  the  court  quotes  with  approval  N.  C.  693,  59  Am.  Rep.  294. 
Blackstone's  statement  as  to  the  right'  Note:  86  Am.  Dec.  438. 

to  restraint  in  case  of  the  wife's  gross      17.  See  Assault  and  Battebt,  voL 
misbehavior) ;   Culmer  v.   Wilson,  13  2,  p.  6421 
Utah  129,  44  Pac.  833,  57  A.  S.  R. 
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or  manslaughter.^*  It  is  now  generally  recognized  that  technically, 
a  husband  is  liable  criminally  for  even  a  slight  assault  on  his  wife^ 
and  that  her  person  is  as  sacred  from  his  violence  as  from  that  of  any 
other  person.^'  He  is  not  justified  in  beating  or  striking  her,  even 
if  she  is  drunk  or  insolent.*^  When  a  wife  declines  to  live  with  her 
husband,  it  is  well  settled  that  he  has  no  legal  right  by  force  to  compel 
her  to  do  so,  nor  has  he  any  right,  over  the  protest  of  the  occupant, 
to  enter  another's  house  for  the  purpose  of  talking  with  his  own  wife 
and  procuring  her,  against  her  will,  to  leave  such  house,  where  she  has 
taken  refuge  from  him.^  On  the  other  hand,  a  husband  has  such  a 
light  to  the  society  and  services  of  his  wife  that  if  she  is  detained 
against  her  will,  he- may  procure  her  release  by  habeas  corpus.*  The 
question  as  regards  the  civil  liability  for  an  assault  and  battery  by  a 
man  on  his  wife  is  considered  in  another  place.' 

5.  Name. — ^Marriage  confers  on  the  wife  the  name  of  her  hus- 
band ;  *  still  a  deed  to  a  married  woman  in  her  maiden  name  is  valid 
if  clearly  shown  to  have  been  intended  for  her.^  The  rule  that  a  wife 
takes  her  husband's  name  has  been  applied  in  cases  where  after  mar- 
riage the  wife  is  sued  by  her  maiden  name,  and  she  is  cited  by  publi- 
cation to  appear,  and  it  is  generally  held,  as  will  be  seen  later,  though 
the  authorities  are  not  in  accord,  that  such  service  of  process  is  not 
sufficient  to  confer  jurisdiction  to  render  judgment  against  her  in 
the  name  she  acquired  by  her  marriage,  or  against  her  in  her  maiden 
name  so  as  to  render  the  judgment  binding  upon  her.* 

6*  Marital  Intercourse. — Sexual  intercourse  between  husband  and 
wife  is  recognized  as  one  of  the  chief  aims  and  controlling  objects  of 
marriage.  This  was  regarded  from  an  early  date  such  an  essential 
element  of  the  marriage  relation  that  the  impotency  of  either  spouse 
constituted  ground  for  annulment  of  the  marriage.'    It  is  asserted  that 

18.  Com.  V.  McAfee,  108  Mass.  458,       1.  Bailey  ▼.  People,  54  Colo.  337, 
11  Am.  Rep.  383.  130  Pac.  832,  Ann.  Cas.  1914C  1142 

Note:  60  L.R.A.  803.  and  note,  45  L.R.A.(N.S.)   145. 

See  generally,   Homicide,   ante,   p.  2.  In  re  HoIIopeter,  52  Wash.  41, 

703.  100  Pac.  159,  132  A.  S.  R.  952,  17 

19.  Mathewson    v.    Mathewson,    79  Ann.  Cas.  91.    See  generally.  Habeas 
Conn.  23,  63  Atl.  285,  6  Ann.   Cas.  Corpus,  vol.  12,  pp.  1214,  1230. 
1027,  5  L.R.A.(N.S.)   611;  Brown  v.  3.  See  infra,  par.  444. 

Brown,  88  Conn.  42,  89  Atl.  889,  Ann.  4.  Freeman  v.  Hawkins,  77  Tex.  498, 

Cas.  1915D  70,  52  L.R.A.(N.S.)  185;  14  S.  W.  364,  19  A.  S.  R.  769. 

bbott  V,  Abbott,  67  Me.  304,  24  Am.  5.  Scanlon     v.     Wright,    13     Pick. 

Rep.  27;  Com.  v.  McAfee,  108  Wass.  (Mass.)  523,  25  Am.  Dec.  344;  Wil- 

458,  11  Am.  Rep.  383;  Poor  v.  Poor,  kinson  v.  Schoonmaker,  77  Tex.  615, 

8  N.  H.  307,  29  Am.  Dec.  664;  State  14  S.  W.  223,  19  A.  S.  R.  803.     See 

▼.  Dowell,  106  N.  C.  722,  11  S.   E.  generally.  Deeds,  vol.  8,  p.  958. 

625,  19  A.  S.  R.  568,  8  L.R.A.  297.  6,  See  infra,  par.   506. 

Note :  86  Am.  Dec.  438.  7.  See  Divorce  and  Separation,  vol. 

20.  Com.  V.  McAfee,  108  Mass.  458,  9,  p.  278  et  seq. 
11  Am.  Rep.  383. 
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a  husband  may  enforce  sexual  connection,  and  that  in  the  exercise 
of  this  marital  right  he  cannot  be  guilty  of  the  offense  of  rape.*  The 
right,  however,  is  not  unqualified,  and  it  is  well  recognized  that  com- 
pelling submission  in  an  unreasonable  manner,  resulting  in  the  in- 
fliction of  suffering  and  injury  to  the  woman's  health,  may  constitute 
legal  cruelty  on  his  part  entitling  her  to  a  divorce.  In  this  respect 
marital  rights  exist  on  the  part  of  the  wife  as  distinctly  as  on  the 
part  of  the  husband.* 

7.  Burial  Rights. — ^As  to  who  has  the  right  to  the  custody  of  a 
dead  body  for  the  purpose  of  burial,  and  what  remedies  such  person 
has  to  protect  that  right,  the  English  common-law  authorities  are  not 
very  helpful  or  particularly  in  point,  for  the  reason  that  from  a  very 
early  date  in  that  country  the  ecclesiastical  courts  assumed  exclusive 
jurisdiction  of  such  matters.  It  is  easy  to  see,  therefore,  why  the  com- 
mon law  in  its  early  stages  refused  to  recognize  the  idea  of  property 
in  a  corpse,  and  treated  it  as  belonging  to  no  one  unless  it  was  the 
church.  The  repudiation  of  the  ecclesiastical  law  and  of  ecclesiastical 
courts  by  the  American  colonies  left  the  temporal  courts  the  sole 
protector  of  the  dead,  and  of  the  living  in  their  dead.  Inclined  to 
follow  the  precedents  of  the  English  common  law,  these  courts  were 
at  first  slow  to  realize  the  changed  condition  of  things,  and  the  con- 
sequent necessity  that  they  should  take  cognizance  of  these  matters, 
and  administer  remedies  as  in  other  analogous  cases.  This  has  been 
accomplished  by  a  process  of  gradual  development,  and  all  courts  now 
concur  in  holding  that  the  right  to  the  possession  of  a  dead  body  for 
the  purposes  of  decent  burial  belongs  to  those  most  intimately  and 
closely  connected  with  the  deceased  by  domestic  ties,  and  that  this  is 
a  right  which  the  law  will  recognize  and  protect.  The  general,  if  not 
universal,  doctrine  is,  that  this  right  belongs  to  the  surviving  husband 
or  wife,  or  to  the  next  of  kin.^®  In  accordance  with  this  view  it  has 
been  held  that  the  surviving  wife  may  maintain  an  action  against 
a  third  person  for  damages,  for  the  mutilation  of  the  dead  body  of 
her  husband  and  the  deprivation  of  her  burial  rights.^^  In  some 
instances  the  right  of  a  surviving  spouse  to  select  in  the  first  instance 
the  place  of  burial  has  been  extended  to  permit  him  or  her  to  remove 

8.  State  ▼.  Dowdl,  106  N.  C.  722,  50  N.  W.  238,  28  A.  S.  B.  370,  14 
11  S.  E.  525, 19  A.  b.  R.  568,  8  L.R.A.  L.R.A.  85.  See  also  Renihan  v. 
297.  See  infra,  par.  450  et  seq.,  as  Wright,  125  Ind.  536,  25  N.  E.  822^ 
regards  the  offense  of  rape  as  effected  21  A.  S.  R.  249  and  note,  9  L.R.A. 
by  the  marriage  relation.  514;  Butterworth  y.  Teale,  54  Wash. 

9.  Mayhew    v.    Mayhew,    61    Conn.  14,  102  Pac  768,  18  Ann.  Cas.  854. 
233,  23  Atl.  966,  29  A.  S.  R.  195.    See  See  Dead  Bodies,  vol.  8,  p.  68G. 
DivoBCB  AND  Separation,  vol.  9,  p.       11.  Larson  v.  Chase,  47  Minn.  307, 
360.  50  N.  W.  238,  28  A.  S.  R.  370,  14 

10.  Larson  v.  Chase,  47  Minn.  307,  L.R.A.  85. 
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and  reinter  the  body  of  the  deceased  spouse.^*  Though  the  surviv- 
ing husband  has  the  right  to  have  the  custody  of  the  body  of  his 
deceased  wife  and  order  the  funeral  ceremonies  himself,  it  has  been 
held  that  when  the  funeral  ceremonies  are  conducted  without  any 
demand  on  his  part  for  the  possession  of  the  body,  on  the  premises  of 
a  third  person,  the  husband  has  no  right  of  action  against  such  person 
for  excluding  him  from  attendance  at  the  funeral  ceremonies.^' 

8.  Conflict  between  Marital  and  Parental  Rights. — There  is  no 
doubt  that  on  the  marriage  of  minors  certain  marital  rights  and 
obligations  accrue  which  are  at  variance  with  substantial  pre:existing 
parental  rights,  and  the  only  warrantable  manner  in  which  a  con- 
flict between  them  can  be  avoided  is  by  the  subordination  of  the  latter 
to  the  former.  So  long  as  the  law  permits  and  recognizes  marriage 
contracts  between  infants,  it  must  confer  and  secure  certain  privileges 
and  duties  which  are  regarded  as  essential  to  the  proper  maintenance 
of  that  relationship.^*  And  it  is  the  well  recognized  general  rule  that 
the  lawful  marriage  of  an  infant  results  in  his  or  her  emancipation.^^ 
Thus,  though  a  father  is  entitled  to  the  custody  of  his  minor  daughter^ 
this  must  give  way  to  the  superior  right  of  ber  lawful  husband ;  ^* 
so  in  case  of  the  lawful  marriage  of  a  minor  son,  the  duty  is  imposed 
on  him  to  support  his  wife,  and  for  such  purpose  his  right  to  his 
wages  and  earnings  is  superior  to  the  pre-existing  right  of  his 
parents.^' 

9.  Domicil. — ^It  is  the  well  recognized  general  rule  that  the  domicil 
of  the  husband  is  the  domicil  of  the  wife,^^  though  she  is  not  an  actual 
resident  in  the  state  in  which  the  husband  is  domiciled,^'  nor  will 
a  voluntary  separation  give  her  a  different  domicil  in  law  from  that 
of  her, husband.**  It  was  held  in  an  early  case  that  husband  and 
wife  cannot  have  separate  domicils  so  as  to  enable  a  wife,  by  reason 

12.  See  Dead  Bodies,  vol.  8,  p.  691.  16.  In  re  Hollopeter,  52  Wash.  41, 

13.  Neilfion  v.  Brown,  13  R.  I.  651,  100  Pac  159,  132  A.  S.  R.  952,  17 
43  Am.  Rep.  58.  Ann.   Cas.  91. 

14.  Holland  v.  Beard,  59  Miss.  161,  17.  Com.  v.  Graham,  157  Mass.  73. 
42  Am.  Rep.  360;  Cochran  v.  Cochran,  31  N.  E.  706,  34  A.  S.  R.  255,  16 
196  N.  Y.  86,  89  N.  E.  470,  17  Ann.  L.R.A.  578;  State  v.  Lowell,  78  Minn. 
Cas.  782,  24  L.R.A.(N.S*)   160.  166,  80  N.  W.  877,  79  A.  S.  R.  358, 

16.  Hervey    v.    Moaeley,    7    Gray  46  L.R.A,  440;  Holland  v.  Beard,  59 

(Mass.)  479,  66  Am.  Dec.  515;  Com.  Miss.  161,42  A.  S.  R.  360;  Cochran  v. 

V.  Graham,  157  Mass.  73,  31  N.  K.  Cochran,  196  N.  Y.  86,  89  N.  E.  470, 

706,  34  A.  S.  R.  255,  16  L.R.A.  578;  17  Ann.  Cas.  782,  24  L.R.A.(N.S.)  160. 

State  V.  Lowell,  78  Minn.  166,  80  N.  18.  See  DoiiiciL,  vol.  9,  p.  543  et 

W.  877,  79  A.  S.  R.  358,  46  L.R.A.  seq. 

440;  Holland  v.  Beard,  59  Miss.  161,  19.  Beard  v.  Knox,  5  Cal.  252,  63 

42  Am.  Rep.  360;  Aldrich  v.  Bennett,  Am.  Dec.  125;  Hairston  v.  Hairston, 

63  N.  H.  415,  56  Am.  Rep.  529;  Coch-  27  Miss.  704,  61  Am,  Dec.  530. 

ran  v.  Cochran,  196  N.  Y.  86,  89  N.  20.  Barher  v.  Barber,  21  How.  682, 

E.  470,  17  Ann.  Cas.  782  and  note,  24  16  U.  S.  (L.  ed.)  226. 
L.R.A.(N.S.)  160. 
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of  diversity  of  citizenship,  to  sue  her  husband  in  the  federal  courts.* 
The  doctrine,  however,  that  the  domicil  of  the  husband  is  the  domicil 
of  the  wife  is  subject  to  recognized  qualifications,  and  should  not  be 
allowed  to  prevail  in  those  cases  where  the  express  object  of  the  pro- 
ceedings is  to  show  that  the  relation  itself  ought  to  be  dissolved  or  so 
modified  as  to  establish  separate  interests  and  especially  a  separate 
domicil  and  home.*  Accordingly  a  woman  whose  husband  has 
abandoned  her  may  establish  a  separate  domicil  for  practically  all 
purposes,'  and  this  is  recognized  as  true  where  his  cruel  treatment 
forces  her  to  leave  him.*  The  doctrine  that  a  wife  who  has  been 
abandoned  by  her  husband  may  acquire  a  separate  domicil  has  been 
applied  as  regards  a  domicil  for  the  purpose  of  administration  on 
her  estate.*  Though  a  divorce  a  mensa  et  thoro  does  not  dissolve 
the  marriage  relation,*  still  it  has  been  held  that  a  woman  who  has 
obtained  such  a  divorce  may  have  a  different  domicil  from  her  hus- 
band to  enable  her  to  sue  him  in  a  federal  court  on  the  ground  of 
diverse  citizenship  'to  enforce  a  decree  for  alimony.'  Another  excep- 
tion to  the  general  rule  is  that  a  wife  may  acquire  a  separate  domicil 
from  that  of  her  husband  so  as  to  enable  her  to  sue  for  a  divorce 
in  the  courts  of  the  state  of  her  domicil.*  In  case  of  the  insanity 
of  the  husband  it  has  been  held  that  the  wife  as  natural  guardian, 
no  legal  guardian  having  been  appointed,  should  have  the  power  to 
control  the  abiding  place  of  the  husband,  and  that  such  power  nator- 
ally  included  the  right  to  alter  the  domicil.* 

1.  Dongherty  ▼.  Snyder,  15  Serg.  A  183,  60  C.  C.  A.  172,  56  L.R.A.  865; 
R.  (Pa.)  84,  16  Anu  Dec.  520.  See  Wilcox  v.  Nixon,  115  La.  47,  38  So. 
generally,  UtriTED  States  Courts  as  890,  112  A.  S.  R.  266;  Harding  v. 
regards  diversity  of  citizenship.  Alden,  9  Greenl.   (Me.)    140,  23  Am. 

2.  Barber  v.  Barber,  21  How.  582,  Dec.  549;  Buchholz  v.  Buchholz,  63 
16  U.  S.  (L.  ed.)  226;  Cheever  v.  Wil-  Wash.  213,  115  Pac.  88,  Ann.  Cas. 
son,  9  Wall.  108,  19  U.  S.   (L.  ed.)   1912D  395  and  note. 

604;  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  4.  Atherton  v.  Atherton,  155  N.  Y. 

407,  21  Am.  Dec.  742;  Jenness  v.  Jen-  129,  49  N.  E.  933,  63  A.  S.  R.  650, 

ness,  24  Ind.  355,  87  Am.  Dec.  3.S5;  40   L.R.A.   291,  reversed  on   another 

Wilcox  V.  Nixon,  315  I.a.  47,  38  So.  point  in  181  U.  S.  155,  21  S.  Ct.  644, 

890,  112  A.  S.  R.  266;  Harding  v,  Al-  45  U.  S.  (L.  ed.)  794. 

den,  9  Greenl.  (Me.)  140,  23  Am.  Dec.  Note:  Ann.  Cas.  1912D  399. 

549;    Harteau   v.   Harteau,   14   Pick.  5.  Buchholz  v.  Buchholz,  63  Wash. 

(Mass.)  181,  25  Am.  Dec.  372;  Hunt  213, 116  Pac.  88,  Ann.  Cas.  1912D  395. 

V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  See  generally,  Executors  and  Admin- 

129;  Atherton  v.  Atherton,  155  N.  Y.  istrators,  vol.  11,  p.  36. 

129,  49  N.  E.  933,  63  A.  S.  R.  650,  6.  See  Divorce  akd  Separation,  voL 

40   L.R.A.   291,   reversed  on   another  9,  p.  487. 

point  in  181  U.  S.  155,  21  S.  Ct.  644,  7.  Barber  v.  Barber,  21  How.  582, 

45    U.    S.    (L.   ed.)    794;    Prater    v.  16  U.  S.  (L.  ed.)  226. 

Prater,  87  Tenn,  78,  9  S.  W.  361,  10  8.  See  Divorce  and  Separation,  toL 

A.  S.  R.  623;  Buchholz  v.  Buchholz,  9,  p.  400. 

63  Wash.  213,  116  Pac  88,  Ann.  Cas.  9.  Robinson  v.  Frost,  54  Yt  105,  41 

1912D  395  and  note.  Am.  Rep.  835. 

3.  Watertown  v.  Graves,  112  Fed. 
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10.  Acquisition  of  Adverse  Interests;  Tax  Titles* — Where  a  bus- 
band  entei:^  on  the  land  of  his  wife  and  holds  possession  by  reason 
of  his  marital  rights,  he  cannot  as  a  general  rule  prejudice  her  right 
by  buying  an  outstanding  title  or  otherwise  acquiring  an  interest 
adverse  to  her/®  even  where  his  common  law  estate  in  the  real  estate 
of  his  wife  has  been  abolished  and  she  is  entitled  to  enjoy  her  real 
estate  as  her  separate  property  free  from  the  interference  or  control 
of  her  husband.^*  It  is  also  generally  recognized  that  a  wife  cannot, 
as  against  her  husband  or  his  heirs,  acquire  title  to  his  real  estate 
by  a  purchase  at  a  tax  sale.**  There  is,  however,  authority  for  the 
position  that  unless  the  husband  has  a  special  interest  in  his  wife's 
property  such  as  enjoyment  and  passession,  no  obligation  to  pay  taxes 
rests  on  him  and  he  may  acquire  a  tax  title  to  property  owned  jointly 
by  his  wife  and  other  heirs.**  On  the  theory  that  there  is  neither 
any  legal  nor  moral  obligation  on  a  woman  to  pay  the  taxes  on  her 
husband's  real  estate,  it  has  been  held  that  the  mere  relation  of  hus- 
band and  wife  does  not  preclude  her  from  purchasing  at  a  tax  sale 
and  thereby  acquiring  a  good  title  as  against  him  and  his  heirs.** 
A  husband  of  a  mortgagee  may,  by  purchase  at  a  tax  sale,  acquire 
the  title  of  the  mortgagor,  though  he  is  precluded  from  becoming 
a  purchaser  for  his  own  benefit  as  against  his  wife.**  It  seems  that 
creditors  of  a  husband  whose  land  is  sold  on  execution  and  purchased 
by  his  wife  cannot  raise  the  objection  that  the  wife  by  reason  of  the 
marriage  relation  was  precluded  from  becoming  the  purchaser.** 

11.  Possession  by  Husband  or  Wife. — ^As  heretofore  shown  it  is 
the  general  rule  that  one  spouse  cannot  acquire  title  by  adverse  pos- 

10.  Yonngr  t.  Adams,  14  B.  Men.  10  Ann.  Cas.  977,  9  L.R.A.(N'.S.)  fi74, 
(Ky.)  127,  58  Am.  Dec.  634 ;  Swiss-  a  case  wiiich  involved  a  purchase  at  a 
helm's  Appeal,  56  Pa.  St.  475,  94  Am.  tax  sale  of  the  husband's  land  by  bis 
Dec.  107  and  note.  wife,  the  court,  recognizing  the  conflict 

11.  Laton  V.  Balc^im,  64  N.  11.  92,  of  the  earlier  decisions,  lays  down  the 
6  Atl.  37,  10  A.  S.  R.  381;  Fuller  v.  broad  rule  to  settle  this  question,  tliat 
Edens,  70  W.  Va.  248,  73  S.  E.  821,  the  mere  fact  that  the  relation  of  bus- 
Ann.  Cas.  1913E  544  and  note.  See  band  and  wife  exists,  imposes  no  obli- 
infra,  par.  170  et  seq.,  as  regards  the  gation  on  the  part  of  either  spouse  to 
statutory  separate  estate  of  married  pay  the  taxes  on  the  land  of  the  other 
women.  and  does  not  itself  prevent  eithei  from 

12.  Laton  v.  Balcom,  04  N.  U.  92,  purchasing  at  a  tax  sale  and  thereby 
6  Atl.  37,  10  A.  8.  R.  381.  acquiring  title  as  agaiast  the  other.) 

Notes:  9  L.R.A.(N.S.)  674;  10  Ann.       Note:  Ann.  Cas.  1913E  546. 
Cas.  986.  14.  Nagle  v.  Tieperman,  74  Kan.  32, 

13.  Broqnet  v.  Warner,  43  Kan.  48,  85  Pac.  941,  88  Pac.  9G9,  10  Ann. 
22  Pac.  1004,  19  A.  S.  R.  124  (this  Cas.  977  and  note,  9  L.R.A.(N.S.)  674 
case,  however,  was  expressly  overruled  and  note. 

in  the  later  case  of  Warner  v.  Broquet,      Note:  Ann.  Cas.  1913E  546. 
54  Kan.  649,  39  Pac.  228,  but  in  the       16.  Laton  v.  Balcom,  64  N.  H.  92, 
Btill  later  case  of  Nagle  v.  Tieperman,  6  Atl.  37,  10  A.  S.  R.  381. 
74  Kan.  32,  85  Pac.  941,  88  Pae.  969,       16.  Note :  136  A.  S.  R.  817. 
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session  against  the  other  of  land  of  which  they  are  in  the  joint 
occupancy  during  the  continuance  of  the  family  relation,^'  and  the 
possession  of  a  husband  by  virtue  of  his  marital  rights  or  under 
claim  of  title  in  his  wife  is  deemed  her  possession  for  the  purpose 
of  perfecting  title  in  her  by  adverse  possession.*^  So  a  temporary 
absence  of  a  husband  from  his  home,  while  his  wife  remains  in 
possession  thereof,  is  not  such  an  interruption  of  the  possession  of 
the  premises  as  will  stop  the  running  of  the  statute  of  limitations  in 
his  favor,  especially  where  the  claim  set  up  by  him  is  in  right  of 
his  wife,*'  and  possession  of  land  by  a  husband  under  a  gift  to  his 
wife,  whether  the  gift  be  by  deed  or  by  parol,  inures  to  tiie  benefit 
of  her  title,  and  if  continued  for  the  requisite  time  perfects  her  pos- 
sessory title  as  against  the  donor  who  survives  her.^^  It  has  been 
held  that  possession  by  a  grantee  in  fee  of  a  husband,  of  the  wife's 
realty  in  which  the  husband  i3  entitled  to  curtesy,  is  in  subordina- 
tion to  the  right  of  the  wife,  and  if  continued  for  the  period  pre- 
scribed by  the  statute  of  limitations,  will  bar,  in  favor  of  the  wife, 
an  outstanding  title  adverse  to  hers.*  A  plural  wife  may  acquire 
title  to  real  estate  of  her  husband  by  adverse  possession  founded  on 
a  gift,  but  not  if  she  resides  on  the  property  of  her  husband  the 
same  as  his  other  wives  or  if  her  possession  is  not  inconsistent  with 
a  mere  license  or  permission  from  him.*  A  married  woman's  mere 
possession  of  land  with  her  husband,  who  is  the  grantee's  tenant, 
and  who  is  in  possession  after  the  death  of  such  grantee,  the  land 
being  afterward  owned  by  the  grantee's  devisee,  does  not  make  her 
a  privy  in  estate  under  her  husband,  or  a  tenant  of  the  davisee,  and 
therefore  she  is  not  estopped  to  deny  the  devisee's  title.*  Though 
a  husband  lives  with  his  wife  and  family  on  her  lands  constituting 

17.  See  Adverse  Possession,  vol.  1,  claiming  under  him  cpntinuonsly  oeeii- 

p.  755.    See  also  Bill  v.  Bill,  37  Ala.  py  such  lands,  claiming  them  as  their 

536,  79  Am.  Dec.  73.  own  for  ten  years  thereafter,  they  ao- 

In  Lide  v.  Park,  135  Ala.  131,  33  quire  a  perfect  title,  free  from  any 

So.  175,  93  A.  S.  R.  17,  it  is  held  trust 

that  the  trust  relation  of  a  husband  18.  Sibley  v.  Sibley,  88  S.  C.  1849 

toward  his  wife's  statutory  estate  ceases  70  S.  E.  615,  Ann.  Caa^  1912C  1170 

upon  her  death,  and  if  he  and  those  and  note. 

claiming  under  him  continuously  oceu-  19.  Smith  v.  De  la  <jarza,  15  Tex. 

py  her  land,  thereafter  claiming  it  as  150,  65  Am.  Dec.  147. 

their  own  for  ten  yecurs,  they  acquire  a  20.  Meraman  v.  Caldwell,  8  B.  Mon. 

perfect  title,  free  from  any  trust;  and  (Ky.)  32,  46  Am.  Dec.  537. 

that  if  a  husband  in  foreclosing  a  mort*  1.  Griffin  v.  Sheffield,  38.  Mias.  359, 

gage  on  his  wife's  land,  and  while  act-  77  Am.  Dec.  646. 

ing    as    her   representative   with    her  2.  Raleigh  v.  Wells,  29  Utah,  217,  81 

knowledge,  purchases  the  land  for  her,  Pac.  908,  110  A.  S.  R.  689. 

but  takes  a  deed  in  his  own  name,  this  3.  Shew  v.  Call,  119  N.  C.  450,  26 

constitutes  a  repudiation  by  the  bus-  S.  E.  33,  56  A.  S.  R.  678.    See  Lakd- 

band  and  wife  of  the  statutory  trustee-  lord  and  Tenant,  as  to  estoppel  to 

ship  between  them,  and  if  he  and  those  deny  landlord's  title  generally. 
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her  separate  property,  and  pays  taxes  thereon,  and  keeps  them  in 
repair,  this  does  not  impair  her  title  to  the  possession,  nor  give  him 
the  possession  of  the  property  or  any  right  to  the  possession  thereof. 
Therefore  the  husband  joining  in  a  conveyance  with  his  wife  of  such 
land  covenants  that  she  has  a  good  title,  and  the  deed  also  contains 
covenants  of  general  warranty,  such  covenants  on  the  part  of  the 
husband  are  personal,  and  do  not  pass  to  a  subsequent  grantee  of 
the  land^  as  in  such  a  case  there  is  no  privity  of  estate  between  the 
husband  and  the  subsequent  grantee,  the  husband  being  in  the  posi* 
tion  of  a  stranger  to  the  titled  Where  husband  and  wife  are  in  the 
joint  possession  of  land,  which  they  occupy  as  a  home,  it  is  gener- 
ally recognized  that  the  wife  has  such  a  possession  as  will  impart 
notice  of  her  equities  to  a  purchaser  of  the  land,^  and  a  fortiori  the 
husband  has  such  a  possession  as  will  impart  notice  of  his  equities 
in  the  land .•  Some  authorities,  however,  take  the  position  that  when 
the  husband  exercises  full  control  over  the  land,  the  possession  is  attrib- 
uted to  him  solely  and  will  not  constitute  to  a  purchaser  from  him 
notice  of  his  wife's  equities,'  and  it  has  been  held  that  possession 
of  land  which  is  ostensibly  as  much  in  the  husband  as  the  wife  does 
not  operate  as  notice  of  the  equitable  title  of  the  wife  to  a  purchaser 
under  an  execution  against  the  husband,  who  held  the  legal  title  at 
the  time.' 

11.  Rights  Ahisino  Out  op  Putative  Marriages 

12.  In  General. — ^A  putative  marriage  is  one  which  though  invalid 
on  account  of  some  impediment  is  nevertheless  contracted  in  good 
faith  by  both  or  one  of  the  spouses.  Good  faith,  however,  is  always 
presumed,  and  he  who  would  impede  its  effects,  must  prove  that  itt 
did  not  exist  But  to  make  the  good  faith  perfect,  it  was  necessary 
that  the  marriage  should  have  been  celebrated  with  the  prescribed 
solemnities,  that  the  spouses  should  have  been  ignorant  of  the  annul-* 

4.  Myi^att  ▼.  Coe,  152  N.  Y.  457,  46  ises  of  ber  so-called  hnsband,  who  is 
N.  E.  949,  57  A.  S.  R.  521.  See  the  apparent  owner  thereof,  does  not 
Covenants,  vol.  7,  p.  1099,  as  regards  have  such  possession  of  the  property 
covenants  running  with  the  land  gen-  as  will  give  constructive  notice  to  a 
erally.  bona  fide  purchaser  of  any  claim  she 

6.  Kirby  v.  Tallmadge,  160  17.  S.  may  have  thereto  by  virtue  of  a  secret 
379,  16  St.  Ct.  349,  40  U.  S.  (L.  ed.)  agrreement  with  the  record  owner. 
463.  See  also  Sutton  v.  Jervis,  31  Ind.  Townsend  v.  Littlei,  109  U.  8.  504,  3 
265,  99  Am.  Dec.  631.  S.  Ct.  357,  27  U.  S.   (L.  ed.)   1014. 

Note:  13  L.E.A.(N.S.)  126.  6.  Carr  v.  Brennan,  166  111.  108,  47 

See  generally,   Vendor   and   Pur-  N.  E.  721,  57  A.  S.  R.  119. 
OHASEB,  as  regards  possession  as  no^      Note:  13  L.RA.(N.S.)  128. 
tice  of  the  equities  of  the  possessor      7.  Note:  13  LJl.A.(N.S.)  127. 
as  agaiBst  purchasers.  8.  Thomas  v.  Kennedy,  24  la.  307^ 

A  polygamous  wife  occupying  prem-  95  Am.  Dec.  740. 
B.  C.  L.  Vol.  Xlll.— 63.     993 
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ling  vice,  and  that  their  ignorance  should  have  been  excusable.* 
Ini  such  cases  the  question  arises  as  to  what  are  the  rights  of  the 
parties  arising  out  of  such  a  marriage.  The  existence  of  a  valid 
marriage  is  generally  held  to  be  a  prerequisite  to  the  allowance  of 
permanent  alimony,  and  for  the  allowance  of  alimony  pendente  lite 
a  presumption  or  prima  facie  showing  of  the  existence  of  such  rela- 
tion must  be  raised  by  the  pleading  or  evidence.**  If  a  marriage 
is  solemnized  under  the  mistaken  belief  that  the  husband  of  the  wife 
had  died,  hoih  parties  being  equally  informed  of  the  previous  mar- 
riage and  of  the  circumstances  from  which  the  death  of  her  husband 
was  inferred,  and  the  marriage  is  followed  by  the  assumption  of 
marital  duties  and  privileges  until  the  death  of  the  man,  his  heirs 
cannot  in  equity  compel  her  to  surrender  property  or  rights  vested 
in  her  by  an  antenuptial  contract,  on  the  ground  that  it  was  entered 
into  under  a  mistaken  assumption  that  her  former  husband  was 
dead,  and  the  marriage  valid.** 

13,  View  of  Civil  or  Spanish  Law. — ^By  the  Spanish  law,  if  a 
second  marriage  is  contracted  during  the  existence  of  a  prior  mar- 
riage, and  celebrated  with  all  the  formalities  of  that  law,  and  in  good 
faith  on  the  part  of  the  woman,  it  has  been  said  that  it  imposes  on 
her  all  the  obligations  and  invests  her  with  all  the  rights  of  a  lawful 
wife  so  long  as  she  continues  ignorant  of  any  annulling  impediment 
on  the  part  of  the  husband.**  And  in  Texas  it  was  held  in  an 
early  case  that  a  second  marriage  having  been  contracted  in  Texas 
before  its  annexation  to  the  United  States,  the  obligations  flowing 
from  it  would  be  governed  by  the  principles  of  the  Spanish  juris- 
prudence, after  the  annexation  and  the  adoption  in  that  state  of  the 
common  law;*'  still,  even  after  the  adoption  of  the  common,  it 
became  the  settled  law  of  the  state  that  in  case  of  such  a  marriage, 
the  putative  wife,  so  long  as  she  acts  innocently,  acquired,  as  to  the 
property  acquired  during  the  marriage,  the  rights  of  a  lawful  wife.** 
So  in  jurisdictions  in  which  the  community  property  doctrine  pre-* 
vails  and  in  which  the  principles  of  tlie  civil  or  Spanish  law  at  one 
time  at  least  also  prevailed,  it  is  generally  recognized  that  a  putative 
wife  is  entitled  to  community  property  rights  accorded  a  lawful  wife 
in  the  property  acquired  during  the  marriage  and  which  may  be 

9.  Smith  V.  Smith,  1  Tex.  621,  46       Notes:  46  Am.  Dec  133;  68  A.  S. 
Am.  Dec.  121.  B.  378. 

Note:  Ann.  Cas.  1913A  236.  13.  Smith  v.  Smith,  1  Tex.  621,  46 

10.  See  AuMOKT,  vol.  1,  p.  898  et  Am.  Dec.  121. 

8eq.  14.  Ft.  Worth,  etc.,  R.  Co.  v.  Rob- 

11.  Ogden    V.   McHugh,   167   Muss:  ertson,  103  Tex.  604,  121  S.  W.  202, 
276,  45  N.  E.  731,  57  A.  S-  R.  456.  131  S.  W.  400,  Ann.  Cas.  1913A  231. 

12.  Smith  V.  Smith,  1  Tex.  621,  46  Note:  Ann.  Cas.  1913A  238. 
Am.  Dec.  121. 
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«aid  to  have  been  acquired  by  their  joint  labors.**  In  Louisiana  the 
code  expressly  provides  that  a  marriage  though'  invalid,  produces 
its  civil  effects,  if  contracted  in  good  faith.** 

14.  View  of  Common  Law  Generally. — At  common  law  a  valid 
marriage  is  necessary  in  order  that  the  parties  may  acquire  rights  in 
each  other's  property  by  virtue  of  that  relation.*'  When  a  marriage  is 
void,  as  distinguished  from  one  which  is  voidable  merely  and  is 
deemed  perfectly  valid  unless  annulled  during  the  lifetime  of  the 
parties,  as  where  one  of  the  parties  had  a  wife  living  at  the  time  of  a 
second  marriage,**  the  broad  view  is  taken,  though  recognized  as 
a  harsh  one,  that  the  wife  in  such  a  case,  though  innocent  and 
though  she  acted  in  good  faith,  does  not  acquire  the  rights  of  a 
lawful  wife.**  Thus  it  is  a  well  settled  rule  of  the  common  law,  that 
to  entitle  a  woman  to  claim  dower  in  the  estate  of  a  decedent  she 
must  have  been  his  lawful  wife,**  and  to  entitle  a  man  to  claim  an 
estate  by  the  curtesy  in  the  realty  of  a  deceased  wife  he  must  have 
been  her  lawful  husband.* 

15.  Statutory  Rights  Given  Widow  or  Surviving  Wife. — Statutes 
conferring  rights  on  a  widow  or  surviving  wifo  are  generally  con- 
strued as  conferring  such  rights  only,  on  one  who  was  a  lawful  wife 
and  not  on  a  putative  wife  irrespective  of  her  good  faith  in  entering 
into  the  marriage.  Thus  under  statutes  which  provide  for  an  allow- 
ance from  the  estate  of  a  decedent  to  his  widow,  to  entitle  a  woman 
to  the  allowance  she  must  have  been  the  lawful  wife  of  the  decedent;  * 
so  to  entitle  a  woman  to  homestead  rights  in  the  estate  of  a  decedent 
she  must  have  been  his  lawful  wife.*  Likewise,  under  statutes  giving 
a  right  of  action  to  the  surviving  wife  or  widow  or  providing  that 
in  case  of  injuries  resulting  in  death  the  cause  of  action  shall  sur- 
vive to  the  widow  or  that  the  wife  of  a  person  whose  death  is  caused 
by  the  negligent  act  of  another  may  recover  the  damages  sustained. 
it  is  held  that  to  entitle  a  woman  to  sue  as  the  widow  or  wife  of  a 
person  killed  she  must  have  been  a  lawful  wife.*    Also  it  is  essen- 

15.  See  COMinnnrr  Propbrt*,  vol.       2.  Note:  Ann,  Cas.  1913 A  236. 

6,  p.  827.  3.  Haywprlh  v.  Williams,  102  Tex- 

16.  Notes:  96  A.  S.  R.  270;  Ann.  308, 116  S.  W.  43,  132  A.  S.  R.  879; 
Cfts.  1913A  236.  Ft.  Worth,  etc.,  R.  Co.  v.  Robertson, 

17.  Jenkins  v.  Jenkins,  2  Dana  103  Tex.  504,  121  S.  W.  202,  131  S, 
(Ky.)    102,  26   Am.   Dec.   437.  W.  400,  Ann.  Cas.  1913A  231. 

Notes:  46  Am.  Dec.  130;  68  A.  S.  Note:  Ann.  Cas.  1913A  242. 

R.  376;  96  A.  S.  R.  270;  Ann.  Cas.  See  generally,  Houestead,  ante,  p. 

1913A   236.  666. 

18.  See  Marriage,  as  to  the  distinc-  4.  Ft.  Worth,  etc.,  R.  Co.  v.  Robert- 
tion  between  void  and  voidable  mar-  son,  103  Tex.  504,  121  S.  W.  202,  131 
riages.  S.  W.  400,  Ann.  Cas.  1913A  231. 

19.  Notes:  46  Am.  Deo.  130;  Ann.  Note:  Ann.  Cas.  1913A  240. 

Cias.  1913A  236.  See  generally,  Death,  vol.  8,  p.  719 

20.  See  Dower,  vol.  9,  p.  568.  et  seq.,  as  regards  so-called  actions  for 
1.  See  Curtesy,  vol.  8,  p.  389.  death  by  wrongful  act. 
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tial  that  there  should  have  been  a  valid  marriage  to  enable  one  spouse 
to  claim  an  intere^  in  the  estate  of  the  other  as  a  statutory  heir  or 
distributee  of  the  latter.^  It  has  been  held,  under  a  statute  confer- 
ring the  right  to  administer  on  the  surviving  wife,  that  a  putative 
wife  may  be  entitled  to  letters  of  administration.^ 

16.  Compensation  for  Services  or  Support  and  Accounting  for 
Property. — When  a  man  and  woman  live  together  in  good  faith  as 
husband  and  wife,  though  their  marriage  is  void,  as  where  one  had 
a  husband  or  wife  living  at  the  time  of  the  marriage,  it  is  generally 
recognized  that  there  is  no  implied  obligation  on  the  part  of  one 
spouse  to  reimburse  or  compensate  the  other  for  support  furnished 
or  services  rendered,  which  every  spouse  is  under  legal  and  moral 
obligation  to  render  to  the  other.'  On  the  other  hand  there  is 
authority  for  the  position  that  the  wife  may  have  a  claim  against 
her  reputed  husband  for  services  rendered  in  the  family  on  the  faith 
of  the  marriage.^  The  better  view,  however,  seems  to  be  that  a  woman 
deceived  into  the  belief  that  she  is  married  cannot  sustain  an  action 
for  services  rendered  by  her  as  housekeeper  for  her  supposed  husband 
while  living  with  him  as  his  wife,  and  in  ignorance  that  her  mar- 
riage to  him  was  void ;  that  if  she  has  any  remedy,  it  is  by  an  action 
for  the  deceit  in  inducing  her  to  marry  by  false  representations  or 
by  false  promises.*  Unquestionably  it  would  seem  that  if  the  parties 
were  living  together  as  man  and  wife  with  knowledge  that  their  rela- 
tion was  meretricious,  there  is  no  implied  obligation  on  the  part  of 
the  man  to  compensate  her  for  household  services  rendered  by  her.** 
Where  a  husband  takes  possession  of  and  enjoys  the  benefits  of  or 
disposes  of  the  property  of  the  wife  under  the  supposed  marriage, 

5.  Mnrehison  v.  Green,  128  Ga.  339,  400,  Ann.  Cas.  1913A  231. 

57  S.  C.  709,  11  L.R.A.(N.S.)   702.  As  regards  the  right  of  hastiand  or 

See  generally.  Descent  and  Distri-  wife  to  administer  on  the  estate  of  the 

BUTiOK,  vol.  9,  p.  51,  as  regards  the  other,  see  generally.  Executors  akd 

descent  and  distribution  of  the  prop-  Administrators,  vol.  11,  p.  35. 

erty  of  decedents  and  the  rights  of  7.  Payne's  Appeal,   65   Conn.  397, 

one  sponse  as  heir  or  distributee  of  32  Atl.  948,  48  A.  8.  R.  215,  33  L.R.A. 

the  other.  418;  Murchison  v.  Green,  128  Ga.  339/ 

6.  Smith  V.  Smith,  1  Tex.  621,  46  57  S.  E.  709,  11  L.R.A.(N.S.)  702; 
Am.  Dec.  121  (in  this  case  the  contest  Cooper  v.  Cooper,  147  Mass.  370,  17 
was  not  between  the  lawful  wife  and  N.  E.  892,  9  A.  S.  R.  721. 

the  putative  wife  but  between  the  pu-       8.  Notes :  46  Am.  Dec.  131 ;  68  A. 

tative  wife  and  the  husband's  next  of  S.  R.  377 ;  96  A.  S.  R.  276 ;  33  L.R.A. 

kin,  and  community  property  rights  411;  Ann.  Cas.  1913A  239. 

were  involved;  and  in  a  later  case  in       9.  Cooper  v.  Cooper,  147  Mass.  370, 

this  jurisdiction  when  the  contest  was  17  N.  E.  892,  9  A.  S.  R.  721.     See 

between  the  putative  wife  and  the  law-  infra,  par,  17,  as  regards  the  right  to 

ful  wife  the  latter  was  held  entitled  sue  in  tort. 

to  letters  of  administration.     See  Ft.       10.  Cooper   y.    Cooper,    147   Mass. 

Worth,  etc.,  R.  Co.  v.  Robertson,  103  370,  17  N.  E.  892,  9  A.  S.  B.  721, 

Tex.  504,  121  8.  W.  202,  131  S.  W. 
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she,  having  acted  in  good  faith,  may  compel  him  to  account  to  her 
therefor,**  and  may  even,  it  has  been  held,  recover  the  property  from 
a  third  person  to  whom  her  husband  has  sold  it.*'  It  has  been  held 
that  where  a  woman  marries  a  man  and  intentionally  conceals  from 
him  her  prior  undissolved  marriage  to  another,  this  is  a  fraud  on 
him ;  and  where  she  lives  with  him  for  years,  at  all  times  intention- 
ally concealing  her  prior  undissolved  marriage, .  he,  or  his  adminis- 
trators af  tor  his  death,  may  maintain  an  action  against  the  adminis- 
trator of  her  estate  to  recover  the  portion  thereof  which  he  contributed 
during  the  supposed  marriage.*' 

17.  Action  for  Tort.*— If,  by  fraud  and  deceit,  a  man  who  is  incom- 
petent to  marry  induces  a  woman  to  marry  and  cohabit  with  him 
he  is  liable  to  her  for  the  consequent  injuries  in  an  action  for  deceit, 
if  she  acted  in  good  faith,**  and  such  an  action  is  maintainable  with- 
out procuring  a  formal  annulment  of  the  second  marriage.*^  Infor- 
mation that  a  prospective  husband  was  already  married  will  not  pre- 
clude a  right  of  action  against  him  for  deceit,  in  favor  of  a  woman 
who  entered  into  a  void  marriage  with  him  relying  on  his  positive 
and  repeated  statements  that  he  was  single,*^  and  if  he  says  that  he 
had  been  divorced,  she  should  not  be  required  to  investigate  the 
records  in  such  divorce  proceedings  which  were  had  in  a  distant 
place.*'  If  the  incompetency  to  contract  the  marriage  was  on  the 
part  of  the  woman,  she  cannot  maintain  an  action  against  the  man. 
on  account  of  their  entering  into  the  jnarriage  or  the  natural  results 
thereof.  Accordingly  it  has  been  held  in  such  a  case  that  the  woman 
could  not  maintain  an  action  against  the  man  on  account  of  his 
having  inoculated  her  with  a  venereal  disease  in  the  marital  inter- 
course during  their  cohabitation.*^  An  action  for  damages  for  the 
fraud  of  the  defendant  in  inducing  the  plaintiff  to  marry  and  cohabit 
with  him,  by  means  of  false  representations  that  his  first  wife  was 
dead,  is  for  an  injury  to  the  person  and  does  not  survive  the  death 
of  the  defendant.*'  As  regards  the  statute  of  limitations  a  cause  of 
action  for  defrauding  a  woman  out  of  many  years  of  service  and 
causing  her  to  live  for  that  time  in  a  false  conjugal  position  does 

11.  Notes:   46   Am.    Dec.    131;    68  Notes:  96  A.  S.  R.  277;  33  L.R.A. 
A.  S.  R.  377;  96  A.  S.  R.  271.  411. 

12.  Note:   46   Am.  Dec.   131.  15.  Blossom  v.  Barrett,  37  N.  Y.  434, 

13.  Batty  v.  Greene,  206  Mass.  561,  97  Am.  Dec.  747. 

92  N.  E.  715,  138  A.  S.  R.  407.  16.  Morrill  v.  Palmer,  68  Vt.  1,  33 

14.  Blossom   V.   Barrett,  37   N.  Y.  Atl.  829,  33  L.R.A.  411. 

434,  97  Am.  Dec.  747;  Morrill  v.  Palm-  17.  Blossom  v.  Barrett,  37  N.  Y.  434, 

er,  68  Vt.  1,  33  AU.  829,  33  L.R.A.  97  Am.  Dec.  747. 

411.     See  also  Doe  v.  Horn,  1  Ind,  18.  Deeds  v.  Stroude,  6  Idaho  317, 

363,  50  Am.  Dec.  470;  Cooper  v.  Coop-  55  Pac.  656,  96  A.  S.  R.  263,  43  LJt.A. 

er,  147  Mass.  370,  17  N.  E.  892,  9  207. 

A.  S.  R.  721;  Pollock  v.  Sullivan,  63  19.  Price  v.   Price,  75  N.  Y.  244, 

Yt  507,  38  Am.  Rep.  702.  31  Am.  Rep.  463.     See  also  Payne'i 
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not  accrue  against  a  man  who  deceived  her  into  a  void  marriage  and 
continued  to  deceive  her  for  years,  until  she  discovers  the  fraud.** 

18.  Implied  Trusts;  Partnership. — Where  the  supposed  hu.«hand 
purchases  property  in  his  own  name  partly  with  the  earnings  of 
the  putative  wife  an  implied  trust  in  her  favor  with  regard  to  such 
property  has  been  held  not  to  arise.^  On  the  other  hand,  where 
land  was  conveyed  to  the  supposed  husband  and  the  woman  contrib- 
uted to  the  purchase  by  producing  a  portion  of  the  money  by  her 
labor  or  by  working  together  with  him  for  the  common  purpose, 
it  has  been  held  that  she  was  entitled  to  a  share  in  the  property 
in  proportion  to  her  contributions.*  A  putative  wife  and  her  sup- 
posed husband  are  generally  held  not  to  be  partners  so  as  to  entitle 
her  to  a  moiety  of  the  property  purchased  with  his  or  her  earnings,* 
though  it  has  been  said  that  the  rule  giving  the  putative  wife  an 
interest  in  the  so-called  community  property  seems  to  have  for  its 
support  the  principles  controlling  the  rights  of  copartners,*  and  inde- 
pendent of  community  property  rights,  it  has  been  held  on  the 
principle  of  a  quasi  partnership,  that  on  the  annulment  of  a  marriage 
the  court  may  decree  an  equitable  division  of  the  property  acquired 
by  the  parties  through  their  joint  labors,  the  title  to  which  is  stand* 
ing  in  the  name  of  the  husband.^ 

19.  Insurance;  Wills;  Bank  Deposits. — ^It  seems  settled  that  a  puta- 
tive wife  has  an  insurable  interest  in  the  life  of  her  supposed  hus- 
band.* In  the  construction  of  wills  the  phrase  "my  wife"  used  by 
a  testator  has  been  held  to  designate  his  putative  wife  and  not  his 
lawful  wife  whom  he  had  deserted  at  the  time  of  his  marriage 
to  the  former,  and  when  a  legacy  was  given  to  a  woman  by  name, 
with  the  additional  description  as  the  wife  of  the  testator's  son,  she 
was  held  entitled  to  the  legacy  though  she  was  not  the  lawful  wife 
of  the  son.'  In  Louisiana,  if  the  marriage  is  contracted  in  good 
faith,  the  putative  wife  is  not  to  be  regarded  as  a  mistress  or  concu- 

Appeal,  65  Conn.   397,  32  At!.  948,  Cas.  1913A  239. 

48  A.   S.   R.  215,  33  L.R.A.  418.  5.  Wemer  v.  Werner,  59  Kan.  399, 

Note:  33  L.R.A.  411.  53  Pac.  127,  68  A.  S.  R.  372,  41  L.R.A. 

As  to  the  nonsurvivability  of  causes  349.    See  also  Buckley  v.  Buckley,  50 
of  action  for  injuries  to  the  person,  Wash.  213,  96  Pac  1079,  126  A.  S. 
see  Abatement  and  Revival,  vol.  1,  R.  900. 
p.  32.  6.  Equitable  Life  Assur.  Soc  of  XJ. 

20.  Morrill  v.  Palmer,  68  Vt.  1,  33   S.  v.  Paterson,  41  Go.  338,  5  Am.  Ecp. 
Atl.  829,  33  L.R.A.  411.    And  see  gen-  535. 
erally,  Limitation  of  Actions.  Note:  Ann.  Cas.  1913A  243. 

1.  Notes:   96  A.   S.  R.  273;   Ann.       See    generally.    Insurance,   as   re- 
Cas.  1913A  242.  gards   insurable   interest   in   lives   of 

2.  Hayworth  v.  Williams,  102  Tex.  third  persons. 

308,  116  S.  W.  43,  132  A.  S.  R.  879.  7.  Note:  Ann.  Cas.  1913A  245.    Sea 

3.  Notes:   96   A.  S.   R.   273;   Ann.  Wills,   as   regards   the   general   con« 
Cas.  1913A  244.  struetion  of  wiUs. 

4.  Notes:   96   A.  S.   R.  273;   Ann. 
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bine  so  as  to  restrict  the  power  of  the  man  to  leave  his  property 
to  her  by  will.®  It  is  the  general  rule  that  where  a  husband  deposits 
his  own  moneys  in  the  names  of  himself  and  his  wife,  or  invests  his 
own  moneys  in  a  security  in  the  same  manner,  his  act,  in  the  absence 
of  evidence  to  the  contrary,  e\'inces  an  intention  to  benefit  his  wife 
to  the  extent  of  a  right  of  survivorship  in  the  fund  so  deposited  or 
invested;*  and  this  has  been  held  true  where  a  supposed  husband 
makes  a  deposit  in  bank  in  the  joint  names  of  himself  and  his 
putative  wife.^^ 

IIL  What  Law  Governs  as  to  Marital  Property  Rights 

20.  In  General. — ^The  question  of  the  character  of  property,  that 
is  whether  it  is  to  be  classed  as  personal  or  real  property,  is  deter- 
mined by  the  lex  loci  rei  sitae,*^  and  this  rule  applies  as  regards 
the  character  of  property  in  the  determination  of  the  marital  rights 
of  spouses  therein.^*  Thus  it  has  been  held  that  the  law  of  Tennessee, 
where  the  matrimonial  domicil  was  established,  by  which  the  hus- 
band acquired  an  absolute  right  to  the  movable  property  of  his  wife, 
governed  with  respect  to  all  movable  property  acquired  by  the  wife 
from  a  decedent  domiciled  in  Louisiana,  where  a  different  rule 
obtained;  but  it  was  also  held  that  the  law  of  Louisiana  must  be 
looked  to  in  determining  what  was  movable,  and  what  was  immov- 
able, property,  and  it  was  accordingly  held  that  the  law  of  Louisiana 
governed  with  respect  to  the  marital  rights  in  slaves,  cattle  intended 
for  cultivation,  implements  of  husbandry,  and  other  things  ordina- 
rily regarded  as  movable  property,  but  which  the  law  of  Louisiana 
regarded  as  immovable.^*  The  place  of  a  marriage  as  a  general  rule 
determines  the  validity  of  the  marriage  whenever  called  in  question; 
generally  if  valid  at  the  place  where  it  is  celebrated,  it  is  valid  and 
entitled  to  recognition  everywhere,  on  the  other  hand  if  invalid  there 
it  will  not  be  recognized  as  valid  anywhere.**  The  law  of  the  place 
of  the  marriage,  however,  does  not  itself  control  or  aflfect  the  marital 
rights  of  the  spouses.  Such  rights  are  governed  by  the  domicil  of 
the  parties  or  the  lex  rei  sitae  of  the  property  involved.**    Though 

8.  Note:  Ann.  Cas.  1913A  245.         Dec.  147;  Kneeland  y.  Ensley,  Meigs 

9.  See  infra,  par.  430  et  seq.,  as  re-    (Tenn.)  620,  33  Am.  D«c  1C8. 
^rds  gift  by  husband  to  wife.  Note:  57  L.R.A.  359. 

10.  Note:  Ann.  Cas.  1913A  243.  13.  Kneeland     v.     Ensley,     Meigs 

11.  See  Conflict  of  li^ws,  vol.  5,  (Tenn.)  620,  33  Am.  Dee.  168. 
p.  924  et  seq.  Note:  67  L.R.A.  359. 

12.  Packwood's  Succession,  12  Rob.  14.  See  Conflict?  of  Laws,  voL  5, 
{La.)    334,  43  Am.  Dec.  230;   New-  p.  993  et  seq,;  Marriage. 

comer  v.  Orem,  2  Md.  297,  56  Am.  15.  Le  Breton  v.  Nouchet,  3  Mart. 
Dec.  717;  Minor  v.  Cardwell,  37  Mo.  0.  S.  (La.)  69,  5  Am.  Dec.  736;  Ford 
350,  90  Am.  Dec.  390;  McCoUum  v.  v.  Ford,  2  Mart.  N.  S.  (La.)  514,  14 
Smith,   Meigs    (Tenn.)    342,   33    Am.   Am.  Dee.  201;  Allen  v.  Allen,  6  Rob. 
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marriage  is  itself  in  a  certain  sense  a  contract,^*  and  though  the 
validity  and  effect  of  contracts  are  generally  to  be  governed  by  the 
lex  loci  contractus  ^^  this  does  not  include  the  effect  on  the  prop- 
erty rights  of  the  spouses  to  be  given  to  the  marriage. *•  Parties 
Daay,  by  a  marriage  contract,  provide  that  their  property  rights  shall 
be  regulated  in  a  certain  manner,  wherever  they  may  be  domiciled, 
and  such  contract  will  be  their  law,  if  it  is  not  incompatible  with 
the  laws  of  the  state  where  they  reside,  and  if  it  does  not  injuriously 
affect  the  rights  of  the  citizens  of  such  state.^*  This  question  is  fully 
discussed  in  connection  with  the  subject  of  marriage  settlements.^ 
21.  Real  Property. — It  is  a  settled  principle  of  very  extensive 
operation  that  real  property  is  governed  by  the  lex  rei  sitae.  In 
accordance  with  this  principle,  the  respective  rights  of  husband  and 
wife  in  real  property,  in  the  absence  of  an  antenuptial  contract,  are 
determined  by  the  law  of  the  place  where  the  property  is  situated, 
irrespective  of  the  domicil  of  the  parties,  or  of  the  place  where  the 
marriage  was  celebrated,^  though  the  location  of  the  domicil  within 
or  without  the  state  or  country  in  which  the  property  is  situated, 
may  affect  the  question  which  of  two  or  more  rules  of  law  in  force 
in  that  state  or  country  is  applicable  to  the  facts,  and  is  therefore  to 
govern.'    Thus,  in  Louisiana  it  was  held  that,  prior  to  the  act  of 

(La.)  104,  39  Am.  Dec.  553;  Routh  v.  Cole  v.  Executors,  7  Mart.  N.  S.  (La.) 
Routh,  9  Rob.  (La.)  224,  41  Am.  Dec.  41,  18  Am.  Dec.  241;  Dixon  v.  Dixon, 
326;  Packwood's  Saccession,  12  Rob.  4  La.  188,  23  Am.  Dee.  478;  Rush  v. 
(La.)  334,  43  Am.  Dec  230;  Hicka  Landers,  107  La.  549,  32  So.  95,  57 
v.  Pope,  8  La.  554,  28  Am.  Dec.  142;  L.R.A.  353;  Newcomer  v.  Orem,  2  Md. 
Harral  v.  Harral,  39  N.  J.  Eq.  279,  297,  56  Am.  Dec.  717;  Depas  v.  Mayo, 
51  Am.  Rep.  17;  In  re  Ma  jot,  199  N.  11  Mo.  314,  49  Am.  Dec.  88;  In  re 
Y.  29,  92  N.  E.  402,  29  LR.A.(N.S.)  Ma  jot,  199  N.  Y.  29,  92  N.  E.  402,  29 
780;  McCollam  v.  Smith,  Meigs  LR.A.(N.S.)  780;  Kneeland  v.  Ens- 
(Tenn.)  342,  33  Am.  Dec.  147;  Knee-  ley,  Meigs  (Tenn.)  620,  33  Am.  Dee. 
land  V.  Ensley,  Meigs  (Tenn.)  620,  33  168;  McCollum  y.  Smith,  Meigs 
Am.  Dec.  168.  (Tenn.)  342,  33  Am.  Dec.  147;  Mor- 

Note :  57  L.R.A.  359.  gan  v.  Bell,  3  Wash.  554,  28  Pac.  925, 

16.  See  Marriags.  16  L.R.A.  614;  La  Selle  v.  Woolery, 

17.  See  Ck)NFUCT  of  Laws,  vol.  5,  14  Wash.  70,  44  Pac.  115,  53  A.  S. 
p.  931.  R.  855,  32  L.R.A.  73.  But  see  Armorer 

18.  Le  Breton  y.  Nouchet,  3  Mart  y.  Case,  9  La.  Ann.  288,  61  Am.  Dee. 
0.  S.  (La.)  59,  5  Am.  Dec.  736;  Saul  209,  holding  a  plantation  purchased 
y.  His  Creditors,  5  Mart.  N.  S.  (La.)  in  Louisiana  becomes  the  property  of 
569,  16  Am.  Dec.  212.  the  husband,  and  not  of  the  husband 

Note:  57  L.R.A.  353.  and  wife  jointly,  where  the  spouses 

19.  Murphy  y.  Murphy,  5  Mart.  0.  never  resided  in  Louisiana,  were  not 
S.  (La.)  83,  12  Am.  Dec.  475.  married  there,  and  at  the  time  of  the 

20.  See  infra,  par.  121  et  seq.  marriage  did  not  contemplate  residinf 
1.  Townes  y.  Durbin,  3  Mete.  (Ky.)   there. 

352,   77   Am.    Dec.   176;    Packwood's       Notes:  85  A.  S.  R.  553;  57  LJUL 
Succession,  12  Rob.  (La.)  334,  43  Am.  353;  29  LR.A.(N.S.)  78L 
Dec.  230;  Bryan  y.  Moore,  11  Mart.       2.  Note:  57  L.R.A.  354. 
O.   S.    (La.)    26,  13   Am.   Dec.   347; 
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March,  1852,  by  which  the  community  of  property  was  extended  to 
nonresident  married  persons  with  respect  to  property  thereafter  ac- 
quired in  the  state,  real  property  acquired  by  nonresidents  who  were 
not  married  within  the  state  did  not  fall  into  the  community.*  And 
it  was  held  by  the  federal  supreme  court  that,  the  distinction  being 
based  on  the  place  of  the  marriage  or  the  residence  of  the  parties, 
and  not  on  their  citizenship,  there  was  no  violation  of  the  constitu- 
tional provision  that  the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  of  the  several  states.* 
It  is  a  general  rule  that  if  one  person  purchases  land  in  his  own 
name  with  the  money  of  another,  a  court  of  equity  will  regard 
him  as  a  trustee  unless  there  is  something  in  the  circumstances  of 
the  transaction  or  the  relation  of  the  parties  to  rebut  such  a  presump- 
tion, and  in  accordance  with  this  rule  it  has  been  held  that  if  a 
husband  without  the  consent  of  his  wife  invests  moneys  belonging 
to  her  under  the  laws  of  the  state  of  their  domicil,  in  lands  in  another 
state,  the  courts  of  the  latter  state  will  adjudge  him  to  hold  the  land 
as  a  trustee  for  his  wife.* 

22.  Personal  Property  Generally. — ^With  respect  to  personal  prop- 
erty, the  general  rule  of  international  law,  in  the  absence  of  any 
statute  changing  it,  is  that  the  respective  rights  of  husband  and  wife 
and  their  creditors  are  determined  by  the  law  of  the  matrimonial 
domicil,  irrespective  of  the  place  where  the  property  13  acquired, 
found,  located,  or  seized.*  Thus,  when  the  personal  property  of  the 
wife  acquired  by  her  during  the  marriage  has  become  the  property 
of  her  husband  in  accordance  with  the  law  of  their  matrimonial  domi- 
cil, his  right  thereto  is  still  governed  by  such  law  on  the  subsequent 
removal  of  the  property  to  another  state  where  a  different  law  pre- 

8.  Note:  57  L.R.A.  354.  0.   8.    (La.)    59,  5  Am.   Dee.   736; 

4.  Ck>imor  y.  Elliott,  18  How.  591,  Bryan  v.  Moore,  11  Mart.  O.  8.  (La.) 
15  U.  S.  (L.  ed.)  497.  26, 13  Am.  Dec.  347;  Armorer  v.  Case, 

5.  Depaa  ▼.  Mayo,  11  Mo.  314,  49  9  La.  Ann.  288,  61  Am.  Dec.  209; 
Am.  Dec.  88.  See  infra,  par.  440,  as  Rush  v.  Landers,  107  La.  549,  32  So. 
regards  the  equitable  right  of  a  wife  95,  57  L.H.A.  353;  Newcomer  v.  Orem, 
where  lands  are  purchased  with  her  2  Md.  297,  56  Am.  Dec.  717;  Noonan 
money  and  the  title  is  taken  in  the  v.  Kemp,  34  Md.  73,  6  Am.  Rep.  307; 
name  of  her  husband.  In  re  Majot,  199  N.  Y.  29,  92  N.  E. 

6.  Does  ▼.  Campbell,  19  Ala.  590,  54  402,  29  L.R.A.(N.S.)  780;  McLean  v. 
Am.  Dec.  198;  Birmingham  Water-  Hardin,  56  N.  C.  294,  69  Am.  Dec. 
works  Co.  V.  Hume,  121  Ala.  168,  25  740;  McCollum  v.  Smith,  Meigs 
So.  806,  77  A.  8.  R.  43;  O'Neill  v.  (Tenn.)  342,  33  Am.  Dec.  147;  Elliott 
Henderson,  15  Ark.  235,  60  Am.  Dec.  v.  Hawley,  34  Wash.  585,  76  Pac.  93, 
568;  Parrett  v.  Palmer,  8  Ind.  App.  101  A.  8.  R.  1016;  Brookman  v. 
356,  35  N.  E,  713,  52  A.  8.  R.  479;  Durkee,  46  Wash.  578,  90  Pac.  914, 
Townes  v.  Durbin,  3  Mete.  (Ky.)  352,  123  A.  8.  R.  944,  13  Ann.  Cas.  839, 
77  Am.  Dec.  176;  Packwood's  Succes-  12  L.R.A.(N.S.)   921. 

sicn,  9  Rob.  (La.)  438,  41  Am.  Dec.  Notes:  85  A.  8.  R.  557;  57  LJEt.A« 
341;  Le  Breton  v.  Nouchet,  3  Mart.  354. 
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vails  as  to  the  marital  rights  of  the  husband  to  his  wife's  personalty.* 
Similarly,  personal  property  which  constitutes  in  the  state  of  their 
matrimonial  domicil  the  separate  property,  remains  such  when  brought 
into  a  state  in  which  the  community  property  doctrine  exists.^  So 
though  it  is  a  well-established  rule  of  international  law  that  the 
distribution  of  the  personal  property  of  a  decedent  is  governed  by 
the  law  of  his  last  domicil,  and  that  law,  therefore,  determines  whether 
either  husband  or  wife  is  entitled  to  take,  when  the  right  to  take 
is  established  in  either,  their  respective  rights  in  the  property,  as 
between  themselves  and  their  privies,  is  determined  by  the  law  of  their 
domicil,  and  not  by  that  of  the  decedent's.*  So  the  law  of  the 
matrimonial  domicil  at  the  time  of  the  death  of  a  wife  governs  the 
disposition  of,  and  succession  to,  her  distributive  share  of  her  father's 
estate,  although  he  was  domiciled  in  another  state  at  the  time  of  his 
death  and  the  administration  of  his  estate  was  still  open  at  the  time 
of  the  wife's  death.^**  It  is  important,  in  the  consideration  of  any 
subject  relating  to  conflict  of  laws  to  bear  in  mind  that  all  prin- 
ciples of  private  international  law,  however  well  established,  are  sub- 
ject to  alteration  or  abrogation  by  the  statutes  of  any  state  or  country, 
/SO  far  as  their  enforcement  in  its  courts  is  concerned.**  And  it  is 
held  that  the  general  rule  that  the  marital  rights  of  the  parties  in 
personal  property  are  governed  by  the  law  of  their  matrimonial  domi- 
cil, rather  than  that  of  tlie  place  where  the  property  is  found,  may 
be  changed  by  statute  so  far  as  its  applicability  in  any  particular 
state  or  country  is  concerned.**  So  it  would  seem  that  if  the  law  of 
the  matrimonial  domicil  is  repugnant  to  tlie  law  of  the  place  where 
the  personal  property  is  actually  situated  it  will  not  be  enforced  by 
the  courts  of  the  latter  state.**  Thus  it  has  been  held  that  as  between 
a  bank  and  a  married  woman  who  was  a  stockholder  and  who  under 
the  law  of  the  matrimonial  domicil  held  the  stock  as  her  separate 
property  free  from  her  husband's  control,  the  right  of  the  husband 

7.  Ellington  v.  Harris,  127  Ga.  85,  din,  56  N.  C.  294,  69  Am.  Dec.  740; 
56  S.  E.  134,  119  A.  S.  R.  320;  Slo-  McCoUum  v.  Smith,  Meigs  (Tenn.) 
comb  V.  Breedlove,  8  La.  143,  28  Am.   342,  33  Am.  Dec.  147. 

Dec.  135.  Note:  57  L.R.A.  355. 

8.  Slocomb  V.  Breedlove,  8  La.  143,  10.  Noonan  v.  Kemp,  34  Md.  73,. 
28  Am.  Dec.  135;  Young  v.  Temple-   6  Am.  Rep.  307. 

ton,  4  La.  Ann.  254,  50  Am.  Dec.  5(53;  11.  See  Conflict  of  Laws,  voL  5, 

Elliott  V.  Hawley,  34  Wash.  585,  76  p.  908  et  seq. 

Pac.  93,  101  A.  S.  R.  lOlG;   Brook-  12.  Williams  v.  Pope  Mfg.  Co.,  52 

man  v.  Durkee,  46  Wash.  578,  90  Pac.  La.  Ann.  1417,  27  So.  851,  78  A.  S. 

014,  123  A.  S.  R.  944,  13  Ann,  Cas.  R.  390,  50  L.R.A.  816. 

839,  12  L.R.A.(N.S.)   921.  Note:  57  L.R.A.  358. 

Note:  29  L.R.A.(N.S.)    781.  13.  Doss  v.  Campbell,  19  Ala.  590, 

9.  Hicts  V.  Pope,  8  La.  554,  28  Am.  54  Am.  Dec.  198. 

Dec.  142;  Noonan  v.  Kemp,  34  Md.       Note:  85  A.  S.  R.  558. 
73,  6  Am.  Rep.  307;  McLean  v.  Har- 
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to  receive  payment  of  dividends  would  be  determined  by  the  law  of 
the  place  where  the  bank  was  situated  and  not  by  the  law  of  the 
domicil  of  the  parties.^*  And  in  a  recent  case  under  a  statute  mak- 
ing the  personal  property  of  a  wife  owned  at  the  time  of  marriage 
her  separate  property,  where  a  nonresident  married  a  resident  woman, 
though  with  the  mutual  intent  of  making  the  common  home  in  the 
state  of  the  husband's  domicil,  and  she  died  within  the  state  shortly 
after  the  marriage  and  before  moving  to  her  husband's  home,  it  was 
held  that  his  marital  rights  were  governed  by  the  law  of  her  domicil 
at  the  time  of  the  marriage  and  not  by  the  law  of  the  state  in  which 
the  husband  was  domiciled.^^ 

23.  Choses  in  Action. — ^The  law  of  the  matrimonial  domicil  also 
governs  with  respect  to  the  substantial  rights  of  husband  and  wife, 
as  between  themselves  and  their  privies,  in  choses  in  action  accru- 
ing to  either,  though  the  law  of  the  forum  may  affect  the  right  of 
either  to  bring  an  action  thereon  without  joining  the  other.^*  Thus 
where  a  right  of  action  for  a  personal  injury  to  the  wife  constitutes 
her  separate  property,  according  to  the  law  of  the  matrimonial  dom- 
icil, and  the  wife  is  injured  while  temporarily  within  another  state, 
that  law  has  been  held  to  govern  her  right  in  such  cause  of  action.^^ 
On  the  other  hand,  it  has  been  held  that  a  married  woman  cannot 
give  a  valid  release  of  a  cause  of  action  for  personal  injuries  sus- 
tained by  her  in  the  District  of  Columbia,  which  by  the  law  of  the 
District  would  not  constitute  a  part  of  her  separate  property,  even 
if  it  would  be  her  separate  property  under  the  law  of  Wisconsin, 
where  she  was  domiciled.** 

24.  Change  of  Domicil;  Property  Acquired  before  Change. — As 
the  marital  rights  with  respect  to  real  property  are  determined  by 
tlie  lex  loci  rei  sitae,  they  cannot  be  affected  by  any  change  of  the 
matrimonial  domicil.**  With  respect  to  personal  property,  the  rule, 
established  by  the  great  weight  of  authority  is  that  the  rights  of  the 
respective  parties  in  such  property  owned  at  the  time  of  the  mar- 
riage or  acquired  prior  to  the  change  are  not  affected  by  the  removal 
of  the  domicil  and  of  the  property  to  a  place  where  a  different  law 
obtains.*^    So,  the  removal  of  the  matrimonial  domicil  from  a  com- 

14.  Graham  v.  Norfolk  First  Nat.  R.  390,  50  L.R.A.  816.  See  also, 
Bank,  84  N.  Y.  393,  38  Am.  Rep.  528.  Texas,  etc.,  R.  Co.  v.  Humble,  181  U. 

15.  Locke  V.  McPherson,  163  Mo.  S.  57,  21  S.  Ct.  526,  45  U.  S.  (L.  ed.) 
403,  63  S.  W.  726,  85  A.  S.  R.  546.  747. 

16.  Williams  v.  Pope  Wfg.  Co.,  52  18.  Quashall  v.  Metropolitan  R.  Co., 
Lft.  Ann.  1417,  27  So.  851,  78  A.  S.  8  Mackey  (D.  C.)  399,  10  L.R.A.  746. 
R.  390,  50  L.R.A.  816.  19.  McCollum     v.      Smith,     Meigs 

Notes:  85  A.  S.  R.  561;  57  L.R.A.  (Tenn.)  342,  33  Am.  Dec.  147. 

356;  29  L.R.A.(N.S.)  783.  Note:  67  L.R.A.  363. 

17.  Williams  v.  Pope  Mfg.  Co.,  52  20.  Doss  v.  Campbell,  19  Ala.  590, 
La.  Ann.  1417,  27  So.  851,  78  A.  S.  54  Am.  Dec.  198;  Long  v.  Hess,  154 
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munity  property  state  does  not  change  the  community  character  of 
personal  property  acquired  in  such  state  before  the  removal  of  the 
domicil,  and  vest  it  in  the  husband  under  the  law  of  the  state  of 
the  new  domicil  under  which  the  husband  is  entitled  to  the  per- 
sonal estate  of  the  wife.^  After  the  parties  have  removed  to  another 
state,  they  may,  by  their  own  acts,  change  the  nature  of  their  inter- 
est in  personal  property,  so  as  to  give  the  other  spouse  an  interest 
therein  in  harmony  with  the  law  of  their  new  domicil,*  but  it  is 
held  that  where  property  is  duly  settled  to  the  separate  use  of  a 
married  woman  she  is  not  required  in  order  to  protect  her  interest 
from  the  claims  of  her  husband's  creditors,  in  the  absence  of  a  stat- 
ute expressly  so  providing,  to  see  that  her  muniments  of  title  are 
recorded  or  registered  in  a  state  to  which  they  may  remove  with  the 
property.'  It  may  be  noted  in  this  connection  that  any  right  which 
one  spouse  may  have  in  the  personal  property  of  the  other  as  a  statu- 
tory distributee  is  to  be  distinguished  from  vested  marital  rights 
and,  therefore,  care  should  be  taken  to  discriminate  between  the  descent 
and  distribution  of  personal  property,  which  are  governed  by  the 
laws  of  the  decedent's  domicil,  and  the  marital  rights  of  husband 
and  wife  in  such  property  to  which  they  may  have  succeeded,  which 
are  determined  by  the  laws  of  the  matrimonial  domicil.* 

25.  Property  Acquired  after  Change  of  DomiciL — It  is  a  general 
rule  that  where  personal  property  is  acquired  by  either  spouse  after 
a  change  of  the  matrimonial  domicil  their  marital  rights  are  gov- 

111.  482,  40  N.  E.  335,  45  A.  S.  R.  143,  appear  to  conflict  with  the  earlier  Mis- 
27  L.K.A.  791;  Townes  v.  Darbin,  3  souri  decisions,  but  its  facts  obviously 
Mete.  (Ky.)  352,  77  Am.  Dec.  176;  distinguished  it  from  the  other  cases, 
Routh  V.  Routb,  9  Rob.  (La.)  224,  41  and  it  may  be  harmonized  (if  this 
Am.  Dec  326;  Packwood's  Succession,  were  necessary)  under  the  rule  stated, 
9  Rob.  (La.)  438,  41  Am.  Dec.  341, 12  supra,  par.  20,  that  every  state  has 
Rob.  (La.)  33:1,  43  Am.  Dec  230;  the  absolute  right  to  impress  ou  prop- 
Saul  V.  His  Creditors,  5  Mart.  N.  S.  erty  any  character  it  chooses. 
(La.)  569,  16  Am.  Dec.  212;  Dixon  v.  1.  Packwood's  Succession,  9  Rob. 
Dixon,  4  La.  188,  23  Am.  Dec.  478;  (La.)  438,  41  Am.  Dec.  341,  12  Rob. 
Slocomb  ▼.  Breedlove,  8  La.  143,  28  (La.)  230,  43  Am.  Dec.  230;  Depas 
Am.  Dec.  135 ;  Depas  v.  Mayo,  11  Mo.  v.  Mayo^  11  Mo.  314,  49  Am.  Dec  88. 
314,  49  Am.  Dec  314.  Note :  57  L.R. A.  363. 

Notes:  85  A.  S.  R.  559;  57  L.R.A.  2.  Avery  v.  Avery,  12  Tex.  54,  62 

363;  29  L.R.A.(N.S.)  782.  Am.  Dec  513. 

In  Minor  v.  Cardwell,  37  Mo.  350,  3.  Bank  of  United  States  ▼.  Lee,  13 

f^O  Am.  Dec  390,  however,  it  was  held  Pet.  107,  10  U.  S.  (L.  ed.)  81;  O'Neil 

that  where  a  wife  acquired  slaves  in  v.  Henderson,  15  Ark.  235,  60   Am, 

another  state  where  the  parties  were  Dec  568. 

domiciled,  and  in  which  such  property  4.  Locke    v.    McPherson,    163    Mo. 

was  treated  as  realty,  and  belonged  to  493,  63  S.  W.  726,  85  A.  S.  R.  546,  52 

the  wife,  yet  on  removal  to  Missouri  L.R.A.  450. 

taking  the  slaves  with  them,  they  be-  Notes:  85  A.  S.  R.  563;  57  L.B.A. 

came  personal  property  to  which  the  365, 
husband  was  entitled.     This  case  may 
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emed  by  the  law  of  the  place  of  their  new  domicil,*  and  this  rule 
has  been  applied  to  property  acquired  by  a  married  woman  as  a 
distributee  of  a  decedent  who  was  domiciled  at  the  time  of  his  death 
in  another  state.*  Where  in  contemplation  of  a  change  of  domicil, 
which  is  actually  carried  out,  personalty  is  acquired  by  the  wife  by 
gift  while  temporarily  in  a  third  state  and  while  in  transit  to  the 
state  of  the  new  domicil,  it  would  seem,  and  it  has  been  so  held, 
that  the  marital  rights  of  the  husband  in  such  property  would  be 
governed  by  the  law  of  the  state  in  which  the  new  domicil  is  estab- 
lished rather  than  by  the  law  of  the  state  in  which  the  property 
was  acquired.'  There  is  some  confusion  in  the  few  authorities  on 
the  question  whether  there  can  be  a  change  of  the  matrimonial  domii^ 
cil  without  the  consent  of  the  wife  so  as  to  affect  her  rights  by  increas- 
ing the  marital  rights  of  the  husband  in  personal  property  there- 
after acquired  or  by  decreasing  her  rights  in  property  acquired  by 
him.  While  it  would  seem  that  the  wife  may  retain  the  original  mat- 
rimfonial  domicil  so  as  to  protect  her  in  her  property  rights  acquired 
by  her  after  a  change  of  domicil  by  her  husband,  still  it  would  seem 
that  the  general  rule  that  the  new  matrimonial  domicil  governs  the 
marital  rights  of  the  spouses  in  subsequently  acquired  personalty  is 
not  subject  to  the  broad  qualification  that  the  rule  does  not  apply 
where  the  change  of  domicil  is  disadvantageous  to  the  wife's  inter- 
ests and  acquired  without  her  consent.^  And  it  seems  that  where 
husband  and  wife  separate  and  live  apart  by  consent,  one  in  one 
state,  the  other  in  another,  the  wife  acquires  a  domicil  in  the  state 
where  she  lives,  so  that  her  personal  property  is  governed  by  the 
laws  of  that  state,  and  not  by  the  laws  of  the  state  where  her  hus- 
band resides.* 

26.  Presumption  and  Proof  of  Foreign  Laws.— Where  personal 
property  is  brought  into  one  state  by  married  persons  who  were  domi- 

6.  Doss  v.  Campbell,  19  Ala.  590,  54  Collam  v.  Smith,  Meigs  (Tenn.)  312, 

Am.  Dec.  198;  Townes  v.  Durbin,  3  33  Am.  Dee.  147;  KDeeland  v.  Ensley, 

Mete.   (Ky.)   352,  77  Am.  Dec.  176;  Meigs  (Tenn.)  620,  33  Am.  Dec.  168; 

Packwood's  Succession,  9  Rob.   (La.)  State  v.  Barrow,  14  Tex.  179,  65  Am. 

438,  41  Am.  Dec.  341,  12  Rob.  (La.)  Dec.  109;  Castro  v.  lilies,  22  Tex.  479, 

334,   43   Am.    Dec.   230;    Murphy   v.  73  Am.  Dec.  277;  Fuss  v.  Fuss,  24 

Murphy,  5  Mart.  0.  S.   (La.)   83,  12  Wis.  256,  1  Am.  Rep.  180. 

Am.  Dec.  475  and  note;  Saul  v.  His  Notes:  85  A.  S.  R.  559;  57  L.R.A. 

Creditors,  5  Mart.  N.  S.  (La.)  569,  16  366. 

Am.  Dec.  212 ;  Cole  v.  Executors,  7  6.  Hicks  v.  Pope,  8  La.  554,  28  Am. 
Mart.  N.  S.   (La.)  41,  18  Am.  Dec. ^ Dec.  142. 

241;  Dixon  v.  Dixon,  4  La.  188,  23  7.  State  v.  Barrow,  14  Tex.  179,  65 

Am.  Dec.  478;  Pritchard  v.   Citizens  Am.  Dec.  109. 

Bank,  8  La.  130,  28  Am.  Dec.  132;  8.  Notes:    85    A.    S.    R.    662;    57 

Hicks  ▼.  Pope,  8  La.  554,  28  Am.  Dec.  L.R.A.  366. 

142;  In  re  Majot,  199  N.  Y.  29,  92  9.  Note:  85  A.  S.  R.  562. 
N.  E,  402,  29  L.R.A.(N.S.)  780;  Mc- 
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ciled  in  another,  a  common  law  state,  at  the  time  it  was  acquired, 
their  rights  therein  will  be  determined  by  the  law  of  their  former 
domicil,  and  in  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed that  the  common  law  was  in  force  in  such  state;  ^^  and  the 
courts  will  not  take  judicial  notice  that  the  statutes  of  such  other 
state  have  changed  the  common  law.**  But  where  the  jurisprudence 
of  the  state  was  not  derived  from  the  common  law  it  will  not  be 
presumed  that  the  common  law  prevails  in  that  state.**  So  where 
the  parties  removed  from  Russia  to  the  United  States,  it  will  not  be 
presumed  that  the  common  law  prevails  in  Russia;*'  and  where 
there  is  no  proof  of  the  law  of  the  state  or  country  from  which  the 
parties  removed,  their  marital  rights  will  be  determined  by  the  law 
of  the  forum.** 

27.  Determination  of  Matrimonial  DomiciL — The  question  as  to 
what  place  is  to  be  regarded  as  the  matrimonial  domicil,  the  law  of 
which  will  determine  the  effect  of  the  marriage  on  personal  property 
owned  by  either  party  at  the  time,  or  subsequently  acquired  by  either 
or  both  during  the  continuance  of  such  domicil,  is  in  its  last  analy- 
sis one  of  the  intention  of  the  parties  at  the  time  of  the  marriage 
as  to  where  they  shall  establish  their  residence,  assuming  that  such 
intention  is  carried  out  within  a  reasonable  time.  The  various  rules 
that  have  been  adopted  on  the  subject  are  really  rules  for  ascertain- 
ing that  intention,  or  for  supplying,  by  presumption,  the  lack  of  any 
evidence  or  other  circumstances  which  will  reveal  it.  It  follows  that 
one  rule  yields  to  another  when  the  existence  of  an  additional  fact 
or  circumstance  makes  the  latter  a  surer  guide  than  the  former  to 
the  intention  of  the  parties.**  Where  the  place  of  domicil  of  both 
parties  is  the  same  with  that  of  the  contract  and  celebration  of  the. 
marriage,  no  difficulty  can  anse.  The  place  of  celebration  is  clearly, 
then,,  the  matrimonial  domicil  in  the  absence  of  any  contrary  rela- 
tion of  the  parties,**  and  if  there  is  no  evidence  of  the  domicil  of 
either  spouse  at  the  time  of  the  marriage  or  of  their  intention  to 
establish  a  domicil  at  any  place,  the  matrimonial  domicil  is  deemed 

10.  Birmingham  Waterworks  Co.  v.  12.  Birmingham  Waterworks  Co.  v. 

Hume,  121  Ala.  168,  25  So.  806,  77  Hume,  121  Ala.  168,  25  So.  800,  77 

A.  S.  R.  43;  Ellington  v.  Harris,  127  A.  S.  R.  43. 

Ga.  85,  56  S.  E.  134, 119  A.  S.  R.  320;  Note:  85  A.  S.  R.  562. 

Slocomb  V.  Breedlove,  8  La.  143,  28  13.  Note:  85  A.  S.  R.  562, 

Am.  Dec.  135.  14.  Allen  v.  Allen,  6  Rob.  (La.)  104 

Note :  85  A.  S.  R.  561.  39  Am.  Dec.  553. 

See  also  Common  Law,  vol.  5,  p.  Note:  85  A.  S.  R.  562. 

820  et  seq. ;  Evidence,  vol.  10,  p.  893.  15.  Note :  57  L.R.A.  360. 

.  11.  Note:   85   A.    S.   R.   562.     See  16.  Doss  v.  Campbell,  19  Ala.  500, 

also  Evidence,  vol.  10,  p.  907.    And  54  Am.  Dec.  198;   State  v.   Barrow, 

see  generally.  Judicial  Nones.  14  Tex.  179,  65  Am.  Dec.  109* 
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to  be  where  the  marriage  was  celebrated.^'  Where  the  marriage 
takes  place  in  the  state  in  which  the  woman  was  domiciled  but  with 
the  intention  of  the  parties,  which  is  carried  out  within  a  reasonable 
time,  of  establishing  their  common  home  in  another  state  in  which 
the  husband  was  domiciled,  the  marital  rights  of  the  parties  in  the 
personal  property  of  each  other  owned  at  the  time  of  the  marriage 
is  governed,  as  a  general  rule,  by  the  law  of  the  state  of  their  con- 
templated and  subsequently  established  matrimonial  domicil;  such 
state  is  to  be  deemed  their  initial  matrimonial  domicil.^^  On  the 
other  hand  if  it  was  the  intention  to  live  in  the  state  in  which  the 
woman  was  domiciled,  this  would  be  considered  the  initial  matri- 
monial domicil  and  govern  their  marital  rights.^^  Again  it  seems 
that  though  the  marriage  was  celebrated  in  the  state  in  which  one 
or  even  both  of  the  parties  were  domiciled,  if  it  was  the  intention  to 
establish  the  matrimonial  domicil  in  a  third  state  in  which  neither 
party  was  domiciled  and  such  intention  is  carried  out  within  a  reason- 
able time,  such  third  state  would  be  deemed  the  initial  matrimonial 
domicil  and  govern  the  marital  rights  of  the  parties  in  each  other's 
personal  property.*®  But  in  order  that  the  matrimonial  domicil  may 
be  deemed  that  which  the  parties  intended  at  the  time  of  the  mar- 
riage, it  would  seem  that  the  intention  must  be  carried  out  withiq 
a  reasonable  time  after  the  marriage  and  if  the  intention  is  abandoned 
the  law  of  the  intended  domicil  will  not  govern.*  In  the  absence 
of  evidence  of  the  intention  of  the  parties  as  to  the  place  where  the 
matrimonial  domicil  is  to  be  established,  it  will  be  presumed  tha^ 
it  was  to  be  established  where  the  husband  was  domiciled,  though 
that  was  a  different  state  than  where  the  marriage  was  celebratied.^ 
If  neither  of  the  parties  has  a  domicil  in  the  place  where  the  mar- 
riage is  celebrated,  but  it  is  .a  marriage,  in  transitu  pr  during  a  tempo- 
rary residence  or  a  journey  made  f ot  that  sole  purpose  with  the  intent 

.  17.  Kneeland     y.     Ensley,     Meigs  ral,  39  N.  J.  Eq.  279,  51  Am.  Rep. 

(Teno.)  620,  33  Am,  Dec.  108.  17;  Kneeland  v.  Ensley,  Meigs  (Tenn.) 

Note :  57  L.R.A.  360.  620,  33  Am.  Dec.  168 ;  State  v.  Bar- 

IB.  Allen  y:  Allen,  6  Rdb.  (I^a.)  104,  row,  14  Tex.  179,  65  Am.  Dec.  109  and 

39  Am. 'Dec.  553;  Ronth  v.  Routb,  9  note. 

Rob.    (La.)    224,  41   Am.  Dec   326;:      Nxjtes:  85  A.  S.  H.  557;  57  L.R.A. 

Ford  V.  Ford,  2  Mart  N.  S.   (La.)    361. 

574,  14  Am.  Dec.  201;  State  v.  Bar-    .1.  Notes:  85  A.  S.  R.  565;  57  L.R.A 

row,  14  Tex.  179,  65  Am.  Dec.  109  and  362. 

note.     But  see  Locke  v.  McPherson,    :  2.  Parrett  v.  Palmer,  8  Ind.  App. 

163  Mo.  493,  63  S.  W.  726,  85  A.  S.  356,  35  N.  E.  713,  52  A.  S.  R.  479;- 

R.  546,  52  L.R.A.  420.  .  Ford  v.  Ford,  2  Mart.  N.  S.  (La.)  574, 

Note:  57  L.R.A.  361.  14  Am.  Dec.  201;  Kneeland  v.  Ensley, 

19.  Harral  v.  Harral>  39  N.  J.  Eq.  Meigs  (Tenn.)  620,  33  Am.  Dec.  168; 
279,  51  Am.  Rep.  17;  State  v.  Bar-  State  v.  Banow,  14  Tex.  179,  65  Am. 
row,  14  Tex.  179,  65  Am.  Deo.  109.       Dec.  109. 

20.  Routh  y.  Routh,  9  Rob.  (La.)  Notes:  85  A.  ,8.  B.  .558;  57  IIR.A. 
224,  41  Am.  Dec.  326;  Harral  v.  Har^   360. 

1007 


i  28  HUSBAND  AND  WIFE  13  B.  C.  L. 

of  returning  to  the  state  of  the  domicil  of  one  or  both  of  the  parties, 
the  state  to  which  the  parties  intend  to  and  do  in  fact  return  is 
regarded  the  initial  matrimonial  domicil  governing  their  marital 
rights  in  the  personal  property  of  each  other.* 

IV.  Constitutionality  op  Statutes  Affbctinq  Marital 

Property  Rights 

28.  In  General. — ^Marriage  is  not  simply  a  contract,  and  property 
is  not  primarily  or  solely  its  object.  It  is  but  an  incident,  which 
may  or  may  not  attach.  Marriage  is  a  great  public  institution,  and 
there  is,  as  between  husband  and  wife,  lio  constitutional  provision 
protecting  the  marriage  itself,  or  the  property  incident  to  it,  from 
legislative  control,  by  general  law,  on  such  terms  as  public  policy 
may  dictate.*  But  this  control  can  be  exercised  only  in  conformity 
with  the  constitutional  rights  of  the  parties.  A  legislature  has  con- 
stitutional authority  to  change,  modify,  or  abolish  expectant  estates 
of  all  kinds,  because  a  mere  expectation  of  property  in  the  future 
is  not  considered  a  vested  right.*  This  rule  applies  to  a  husband's 
expectant  or  contingent  rights  in  his  wife's  property  arising  out  of 
the  marriage,*  but  of  course  the  legislature  has  no  power  to  divest 
the  vested  marital  rights  of  the  parties  to  a  marriage,  acquired  before 
the  passage  of  the  law.'  .On  the  same  principle,  where  a  husband's 
life  estate  in  his  wife's  land  or  right  to  her  personalty  has  become 
vested  in  him,  and  liable  for  his  debts,  before  the  adoption  of  a 
constitutional  or  statutory  provision  to  protect  the  property  of  mar- 
ried women  from  the  debts,  liabilities  and  control  of  their  husbands, 
his  creditors  cannot  be  divested  of  tlieir  vested  right  by  such  pro- 

8.  Allen  v.  Allen,  6  Rob.  (La.)  104,  Riley,  151  Mo.  61,  52  8.  W.  27,  74 

39    Am.    Dee.    553;    Le    Breton    ▼.  A.  8.  R.  517;  Richardson  v.  Richard- 

Noachet,  3  Mart.  0.  S.   (La.)   60,  5  son,  150  N.  C.  549,  64  8.  £.  510,  134 

Am.   Deo.  736;   SUte  v.  Barrow,  14  A.  8.  R.  948;  Boehmer  ▼.  Kalk,  155 

Tex.  179,  65  Am.  Dec.  109  and  note.  Wis.  156,  144  N.  W.  182,  49  LJtJL 

4.  Baker  v.  Kilgore,  145  U.  8.  487,  (N.8.)  487. 

12  8.  Ct,  943,  36  U.  8.  (L.  ed.)  786;       Note:  84  A.  8.  R.  437. 
Boehmer  v.  Kalk,  155  Wis.  156,  144       7.  Spreckels  v.  Spreekels,  116  Cal. 
N.  W.  182,  49  L.R.A.(N.8.)  487.         339,  48  Pac.  228,  58  A.  8.  R.  170,  36 
Note:  84  A.  8.  R.  437.  L.R.A.  497;  McNeer  v.  McNeer,  142 

5.  See  Constitutional  Law,  vol.  6,  111.  388,  32  N.  E.  681,  19  L.R.A.  256; 
p.  316,  as  to  protection  aiTorded  ex-  Jackson  v.  Jackson,  144  IH.  274,  33 
pectancies  and  contingencies  as  vested  N.  E.  51,  36  A.  8.  R.  427;  Rose  v. 
rights.  Rose,  104  Ky.  48,  46  8.  W.  524,  84 

6.  Allen  v.  Hanks,  136  U.  8.  300, 10  A.  S.  R,  430  and  note,  41  L.R.A.  353; 
S.  Ct.  961,  34  U.  S.  (L.  ed.)  414;  Boehmer  v.  Kalk,  155  Wis.  156,  144 
Baker  v.  Kilgore,  145  U.  S.  487,  12  N.  W.  182,  49  L.R.A.(N.S.)  487.  But 
S.  Ct.  943,  36  U.  8.  (L.  ed.)  786;  see  Rugh  v.  Ottenheimer,  6  Ore.  231, 
Jackson  v.  Jackson,  144  111.  274,  33   25  Am.  Rep.  513. 

N.  E.  51,  36  A.  S.  B.  427;  Winn  v. 
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vision,^  but  of  course  the  creditors  have  no  rights  which  are  entitled 
to  greater  protection  than  the  husband  has,  and  if  his  rights  maj^ 
be  taken  away  by  the  legislature  so  may  any  righte  which  his  cred- 
itors may  have  against  him  be  thus  defeated.^  It  has  been  held  that 
if  community  property  is  acquired  under  a  statute  giving  the  husband 
the  power  to  dispose  of  it,  an  amendment  of  such  statute  requiring  the 
wife's  written  consent  to  a  transfer  cannot  be  applied  to  community 
property  acquired  prior  to  its  enactment.^®  On  the  other  hand,  the 
view  has  been  taken  by  the  federal  supreme  court  that,  as  the  con- 
trol of  community  property  was  conferred  on  the  husband,  not  as 
the  exclusive  owner,  but  as  the  agent  of  the  community,  this  right 
to  convey  without  the  consent  of  tibe  wife  is  not  a  vested  right  which 
the  federal  constitution  prohibits  the  legislature  from  taking  away 
from  him,  and  that  therefore  a  statute  which  required  the  consent 
or  joinder  of  the  wife  in  a  conveyance  of  community  property  acquired 
before  its  enactment  is  not  unconstitutional ;  ^^  and  this  view  has 
also  been  taken  by  a  state  court.**  Where  the  community  property 
doctrine  prevails,  it  has  been  held  that  the  existence  at  the  time  of 
marriage  of  a  statute  providing  that  the  rents,  profits  and  income  of 
the  separate  property  of  either  spouse  shall  constitute  community 
property,  does  not  prevent  the  legislature  from  thereafter  restoring 
to  the  spouses  as  their  separate  property  the  rents,  profits  and  income 
of  their  separate  property  owned  at  the  time  of  the  marriage.*' 

29.  Rights  in  Wife's  Realty. — ^The  common  law  right  which  a 
husband  acquired  jure  uxoris  in  the  lands  of  his  wife  is  a  vested 
light  and  entitled  to  protection  against  its  impairment  by  the  legis- 
lature.** Thus  it  has  been  held  that  a  statute  authorizing  a  court 
of  chancery  in  its  discretion  on  a  wife's  petition  to  empower  her  to 
convey  land  by  her  separate  deed,  is  unconstitutional  as  an  attempt 
to  deprive  a  husband  of  his  property  without  due  process  of  law.*^ 
So  the  right  of  a  husband  to  the  use  of  his  wife's  real  estate  with 

8.  Note:  84  A.  S.  R.  439.  Pac.  731,  37  L.R.A.(N.S.)  186. 

9.  Hugh  V.  Ottenheimer,  6  Ore,  231,  14.  McNeer  v.  McNeer,  142  111.  388, 
25  Am.  Rep.  513.  32  N.  E.  G81,  19  L.R.A.  256;  Jackson 

10.  Spreckels  v.  Spreckels,  116  Cal.  v.  Jackson,  144  III.  274,  33  N.  E.  51, 
339,  48  Pae.  228,  58  A«  S.  R.  170,  36  36  A.  S.  R.  427;  Rose  v.  Rose,  104 
L.R.A.  497.  Ky.  48,  46  S.  W.  524,  84  A.  S.  R.  430, 

Note:  36  L.R.A.(N.S.)  1040.  41  L.R.A.  353;  Hubbard  v.  Hubbard, 

11.  Arnett  v.  Reade,  220  U.  S.  311,  77  Vt.  73,  58  Atl.  969,  107  A.  S.  R. 
31  S.  Ct.  425,  65  U,  S.  (L,  ed.)  477,  749,  2  Ann.  Cas.  315,  67  L.R.A.  969. 
36  L.R.A.(N.S.)  1040  and  note,  re-  But  see  Rugh  v.  Ottenheimer,  6  Ore. 
Tersing  the  decision  of  tbe  supreme  231,  25  Am.  Rep.  513. 

court  of  New  Mexico,  then  a  territory,  Notes:  84  A.  S.  R.  439;  19  L.R.A. 

which    followed    the    California   case  258. 

cited  supra.  15.  Hubbard  v.  Hubbard,  77  Vt.  73, 

12.  Note:  36  L.R.A.(N.S.)  1042.  58  Atl.  969,  107  A.  S.  R.  749,  2  Aim. 

13.  Guye  v.  Guye,  63  Wash.  340, 115  Cas.  315,  67  L.RA.  969. 
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power  to  rent  it  for  not  more  than  three  years  at  a  time  and  receive 
the  rent,  under  a  statute  which  was  in  force  when  the  parties  were 
married  and  the  property  was  acquired,  has  been  held  to  be  a  vested 
right.**  As  regards  real  property  which  a  wife  may  acquire  after 
the  enactment  of  a  statute,  though  the  marriage  took  place  before 
its  enactment,  the  husband's  right  is  generally  regarded  as  a  mere 
expectancy,  not  vested,  and  it  is  the  prevailing  view  that  he  has  no 
right  to  complain  that  the  legislature  has  deprived  him  of  any  inter- 
est in  such  property.*'  The  question  as  to  the  impairment  of  the 
husband's  right  of  curtesy  is  discussed  in  another  place.** 

30.  Rights  in  Wife's  Personalty. — ^A  husband's  common  law  right 
to  his  wife's  personal  chattels  in  possession  is  well  recognized  as  a 
legal  vested  right,*®  and  while  his  right  to  her  choses  in  action  which 
have  not  been  reduced  to  possession  is  of  a  peculiar  and  anomalous 
nature,  still  it  seems  in  this  country,  according  to  the  better  view, 
to  be  a  vested  right  of  a  valuable  nature  which  the  law  is  bound 
to  protect.*®  Thus  where  a  legacy  to  a  wife  was  due  and  the  hus- 
band had  begun  a  proceeding  to  recover  it,  it  was  held  that  a  recov- 
ery could  not  be  defeated  by  the  subsequent  enactment  of  a  statute 
abrogating  his  common  law  right.*  On  the  other  hand,  there  ia  good 
authority  for  the  position  that  a  husband's  common  law  right  in  his 
wife's  choses  in  action  which  he  has  not  reduced  to  possession,  is 
not  a  vested  right  and  may  be  taken  away  by  statute.*  Though  the 
marriage  may  have  taken  place  before  the  enactment  of  a  statute 
which  took  away  a  husband's  common  law  right  to  his  wife's  person- 
alty, his  interest  as  regards  personal  property  which  thereafter  becomes 
vested  in  his  wife  is  a  mere  possibility  or  expectancy  and  is  not  such 
a  vested  right  that  it  cannot  be  taken  away.*    And  it  seems  that  if 

16.  Hose  v.  Rose,  104  Ky.  48,  46  20.  Winn  v.  Riley,  151  Mo.  61,  52 
S.  W.  524,  84  A.  S.  R.  430,  41  UR.A.  S.  W.  27,  74  A.  S.  R.  517;  Wester- 
353;  see  also,  Walker  v.  Milliken,  150  velt  v.  Gregg,  12  N.  Y.  202,  62  Am. 
Ky.  12, 150  S.  W.  71,  Ann.  Caa.  1914C  Dec.  160.  See  also  Boehmer  v.  Kalk, 
742.  155    Wis.   156,   144   N.    W.   182,   48 

17.  Allen  v.  Allen,  136  U.  S.  300, 10  L.R.A.(N.S.)  487. 

8.  Ct.  96,  34  IT.  S.  (L.  ed.)  414;  Moore  Notes:  62  Am.  Dec.  167;  19  L.R.A. 

V.  Darby,  6  Del.  Ch.  193,  18  Atl.  768,  259. 

13  L.R.A.  346;   Jackson  v.  Jackson,  1.  Westervelt   v.   Gregg,  12  N.  Y. 

144  111.  274,  33  N.  E.  51,  36  A.  S.  R.  202,  62  Am.  Dec.  160. 

427;  Rose  v.  Rose,  104  Ky.  48,  46  S.  Note:  62  Am.  Dec.  167. 

W.  524,  84  A.  S.  R.  430,  41  L.R.A.  2.  Walker  v.  Milliken,  150  Ky.  12, 

353.    But  see,  Junction  R.  Co.  v.  Har*  150  S.  W.  71,  Ann.  Gas.  1914C  742; 

ris,  9  Ind.  184,  68  Am.  Dec.  618.  Alexander  v.  Alexander,  85  Va.  353, 

18.  See  Curtesy,  vol.  8,  p.  406.  7  S.  E.  335,  1  L.R.A.  125;  Trapnell 

19.  Walker  v.  Milliken,  150  Ky.  ]2,  v.  Conklyn,  37  W.  Va.  242,  16  S.  E. 
150  S.  W.  71,  Ann.  Gas.  1914C  742;  570,  38  A.  S.  R.  30. 

Trapnell  v.  Conklyn,  37  W.  Va.  242,  Notes:  84  A.  S.  R.  441;  1  L.R.A. 
16  S.  E.  570,  38  A.  S.  R.  30.  125;  19  L.R.A.  259. 

Notes:  84  A.  S.  R.  440;  1  L.R.A.  3.  Baker  ▼.  Kilgore,  146  U.  S.  487, 
125;  19  L.RA.  259.  12  S.  Ct.  943,  36  U.  S.  (L.  ed.)  786 
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the  right  of  a  husband  to  reduce  his  wife's  choses  in  action  had  not 
accrued  at  the  time  the  statute  was  enacted  though  the  right  to  do 
so  in  future  existed,  it  would  not  be  considered  a  vested  right  which 
could  not  be  impaired  by  the  legislature.^  And  it  has  been  held 
by  the  federal  supreme  court  that  a  wife's  right  to  hold  her  slaves 
exempt  from  her  husband's  debts  might  be  given  by  statute  where 
the  property  came  to  her  under  a  will  and  the  right  to  receive  the* 
possession  of  it  from  the  executor  did  not  accrue  to  her  until  after 
the  enactment  of  the  statute,  though  the  marriage  and  the  death  of 
the  testator  occurred  prior  to  its  enactment.^ 

31.  Reasons  for  Divergent  Views  as  to  Choses  in  Action. — ^The 
view  which  holds  that  a  husband's  right  to  his  wife's  choses  in  action 
which  have  not  been  reduced  to  possession,  is  not  a  vested  right  is 
based  on  the  reasoning  that  it  is  dependent  on  the  condition  precedent 
that  he  reduce  the  choses  in  Action  into  possession  during  coverture, 
and  therefore  may  be  intercepted  by  a  law  passed  before  the  condition 
is  performed.*  This  reasoning,  however,  seems  to  be  fallacious.  A 
right  to  reduce  a  chose  in  action  to  possession  is  one  thing,  and  a 
right  to  the  property,  which  is  the  result  of  the  process  by  which 
the  chose  in  action  has  been  reduced  to  possession,  is  another  and  a 
different  thing.  But  they  are  both  equally  vested  rights.  The  one 
is  a  vested  right  to  obtain  the  thing,  with  the  certainty  of  obtaining 
it  by  resorting  to  the  necessary  proceedings,  unless  there  be  a  legal 
defense,  and  the  other  is  a  vested  right  to  the  thing  after  it  has  been 
obtained.' 

V.  Mabriaob  Sbttlbmbnts 

General  Prindples 

32.  What  Constitutes  Marriage  Settlement. — ^Marriage  settlements 
are  agreements  entered  into  between  the  parties  in  contemplation 
of  marriage  whereby  their  rights  in  each  other's  property  are  settled, 
or  the  property  of  the  one  is  transferred  for  the  benefit  of  the  other.* 
The  phrase  obviously  imports  a  settlement  founded  on  the  consider- 
ation of  marriage,  and  therefore  cannot  directly  apply  to  settlements 
ox  agreements  entered  into  after  the  marriage  unless  made  in  pur- 

(fntnre   rents   and    profits   of   wife's  a  contingent  interest  and  expectancy 

estate) ;  Winn  v.  Riley,  131  Mo.  61,  as  a  vested  ri«rht. 

52  8.  W.  27,  74  A.  S.  R.  517 ;  Wester-  5.  Price  v.  Sessions,  3  How.  624,  11 

velt  V.  Gregg,  12  N.  Y.  202,  62  Am.  U.  S.  (L.  ed.)  569. 

Dec.  160.  6.  Alexander  v.  Alexander,  85  Va. 

Note:  84  A.  S.  B.  441.  353,  7  S.  B.  577,  1  L.R.A.  125. 

4.  Price  V.  Sessions,  3  How.  624,  11  7.  Westervelt   v.   Gregg,  12   N.  Y. 

U.  S.   (L.  ed.)   669.     See  Constitu-  202,  62  Am.  Dec.  160. 

TiONAL  Law,  vol.  6,  p.  316,  as  regards  8.  Note:  50  Am.  Dee.  37L 
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suance  of  articles  previously  entered  into.*  This  latter  class  of  agree- 
ments though  sometimes  inaccurately  termed  ''marriage  settlements/' 
are  governed  by  different  principles  of  law  from  antenuptial  settle- 
ments which  have  the  marriage  consideration  to  support  them  whereas 
the  so-called  postnuptial  settlements  are  usually  mere  gifts  from  one 
spouse  to  the  other.  This  section  therefore  will  be  confined  to  settle* 
ments  before  marriage  or  executed  after  marriage  in  pursuance  of  a 
prior  agreement;  the  other  transactions  are  discussed  in  treating  the 
subject  of  transactions  between  husband  and  wife.*®  However,  the 
phrase  "marriage  settlement"  as  used  in  recording  acts,  requiring  in 
general  terms  marriage  settlements  to  be  recorded  has  been  held  to 
extend  to  purely  voluntary  settlements  msAe  after  marriage.  Still  the 
phrase  as  so  used  includes  such  only  as  are  founded  on  the  considerar 
tion  of  marriage,  and  entered  into  before  the  marriage,  or  afterwards 
in  pursuance  of  previous  articles,  or  such  as  are  voluntary  conveyances 
by  the  husband  to  the  use  of  the  wife  after  the  marriage;  and  therefore 
does  not  include  a  deed  of  settlement  by  a  husband  after  marriage 
executed  in  consideration  of  the  wife's  renunciation  of  her  inheritance 
in  her  real  estate.** 

33.  Validity  Generally. — ^It  has  been  recognized  from  an  early 
date  that  antenuptial  agreements  whereby  the  marital  rights  of  the 
respective  spouses  in  each  other's  property  are  fixed  and  settled,  are 
valid,  for  while  the  law  fixes  the  right  of  each  spouse  in  the  prop- 
erty of  the  other  in  the  absence  of  a  valid  agreement  between  them, 
yet  it  has  always  permitted  them  in  contemplation  of  marriage  to 
fix  those  rights  by  agreement,  equitably  and  fairly  made  between 
tkem,  and  to  exclude  the  operation  of  the  law  in  that  respect*^    On 

9.  Bank  of  United  States  ▼.  Browti,  65  Am.  Bep.  256;  Qordon  ▼.  Mnnn, 
2  Hill  Eq.  (S.  C.)  558,  30  Am.  Dec  87  Kan.  624,  125  Pac  1,  88  Kan.  72, 
380.  127  Pac.  764,  Ann.  Cas.  1014A  783; 

10.  See  infra,  par.  392  et  scq.  Eberhart  v.  Rath,  80  Kan.  329,  131 

11.  Bank  of  United  States  v.  Brown,  Pac  604,  Ann.  Cas.  1915 A  268 ;  Til- 
2  Hill  £q.  (S.  C.)  558,  30  Am.  Deo.  ton  v.  Tilton,  130  Ky.  281,  113  S.  W. 
380.  134,  132  A.  8.  R.  350;  Appleby  ▼. 

12.  Smyley  ▼.  Reese,  53  Ala.  89,  25  Appleby,  100  Minn.  408,  111  N.  W. 
Am.  Rep,  598;  Wilson  v.  Holt,  83  Ala.  305,  17  A.  S.  R.  709,  10  Ann.  Caa. 
628,  3  So.  321,  3  A.  S.  R.  768 ;  Merrett  563,  10  L.R.A.(N.S.)  590;  Hannon 
V.  Scott,  6  Oa.  563,  50  Am.  Dec  365;  v.  Hannon,  46  Mont.  253,  127  Pac 
Huornley  v.  Lanier,  86  Ga.  636,  12  S.  466,  Ann.  Cas.  1914B  616;  Rieger  v. 
£.  922,  22  A.  S.  R.  487;  Kroell  v.  Scbaible,  81  Neb.  33,  115  N.  W.  560, 
Kroell,  219  111.  105,  76  N.  E.  63,  4  16  Ann.  Cas.  700  and  note,  17  L.R.A. 
Ann.  Cas.  801;  Robbins  v.  Robbins,  (N.S.)  866;  In  re  Robinson,  222  Pa. 
225  III.  333,  80  N.  E.  326,  9  L.R.A.  St.  113,  70  Ati.  966,  128  A.  S.  R, 
(N.S.)  953;  MeNutt  v.  McNutt,  116  794;  Ryan  v.  Dockery,  134  Wis.  431, 
Ind.  545,  19  N.  E.  115,  2  L.R.A.  372;  114  N.  W.  820,  126  A.  S.  R.  1025, 15 
Unorer  v.  Millinger,  37  Ind.  A  pp.  639,  L.R.A.{N.S.)  4J1;  Deller  ▼.  Deller, 
77  N.  E.  814, 117  A.  S.  R.  348 ;  Green  141  Wis.  255,  124  N.  W,  278,  25 
▼.  Green,  34  Kan.  740,  10  Pac  156,  L.R.A.(N.S.)  751. 
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the  other  hand,  while  husband  and  wife  may  contract  with  each 
other  before  marriage  as  to  their  mutual  property  rights,  they  cannot 
vary  the  personal  duties  and  obligations  to  each  other  which  result 
from  the  marriage  contract  itself,  and  which  are  imposed  on  the 
parties  as  a  matter  of  public  policy."  An  antenuptial  agreement 
that  all  the  property  owned  or  thereafter  acquired  by  the  parties  shall 
remain  in  common  to  them  during  their  lives,  with  the  right  of 
enjoyment  to  the  survivor  for  his  or  her  life,  and  on  the  death  of  the 
survivor  to  be  divided  equally  between  their  heirs  and  next  of  kin, 
has  been  upheld.^*  So  an  antenuptial  agreement  by  which  a  hus- 
band releases  his  common  law  marital  right  to  the  personal  estate 
of  the  intended  wife  is  valid  and  enforceable  in  equity.**  As  here- 
tofore shown,  such  agreements,  when  entered  into  in  good  faith  may 
operate  as  a  bar  to  the  husband's  right  of  curtesy,**  or  the  wife's 
right  of  dower.*'  So  it  is  generally  recognized  that  the  rights  of 
either  spouse  in  the  estate  of  the  other  under  the  statutes  of  descent 
or  distribution  may  be  released  or  barred  by  an  antenuptial  agree- 
ment.*^ It  has  been  held  that  an  antenuptial  agreement  by  which 
a  wife  agrees  to  relinquish  her  distributive  share  in  the  personal 
estate  of  her  husband,  is  not  enforceable  in  the  probate  court,  in 
which  the  estate  of  the  husband  is  distributed.** 

34.  Relinquishment  of  Widow's  Allowance  or  Homestead. — Accord- 
ing to  the  better  view  an  intended  wife  may  by  an  antenuptial 
agreement  release  her  claim  or  right  to  the  statutory  allowance  given 
to  widows  out  of  their  deceased  husband's  estate.'^  So  the  homestead 
right  of  one  spouse  in  the  real  estate  of  the  other  on  the  latter's 

Notes:  50  Am.  Dee.  365;  1  L.R.A.  Cas.  1914C  188;  McNutt  v.  McNntt. 
518;  2  L.R.A.  373;  17  L.R.A.{N.S.)  116  Ind.  545,  19  N.  E.  115,  2  L.R.A. 
866;  4  Ann.  Cas.  804;  Ann.  Cas.  372;  Appleby  v.  Appleby,  100  Minn. 
1914B  620;  Ann.  Cas.  1915A  271;  408,  111  N.  W.  305,  117  A.  S.  R.  709, 
24  Eng.  Rul.  Cas.  184.  10  Ann.   Cas.   563,  10  L.R.A.(N.S.) 

13.  Ryan  v.  Dockery,  134  Wis.  431,  590;  Gaekenback  v.  Broase,  4  Watts 
114  N.  W.  820,  126  A.  S.  R.  1025,  15  &  S.  (Pa.)  546,  39  Am.  Dec.  104; 
L.R.A.(N.S.)  491.  Keslen's  Estate,  143  Pa.  St.  386,  22 

14.  Neves  v.  Scott,  9  How.  196,  13  Atl.  892,  24  A.  S.  R.  557,  13  L.R.A. 
U.  S.  (L.  ed.)  98;  Merrett  v.  Scott,  581;  McLeod  ▼.  Board,  30  Tex.  238,  94 
6  Ga.  563,  50  Am.  Dec.  365.  Am.  Dec.  301. 

15.  Scheferiing  v.  Huffman,  4  Ohio  Notes:  81  Am.  Dec.  742;  Ann.  Cas. 
St.  241,  62  Am.  Dec.  241 ;  Charles  v.  1914C  194. 

Charles,  8  Grat.   (Va.)   486,  56  Am.  .  19.  Sailings  v.  Richmond,  6   Allen 

Dec.  155.  (Mass.)    187,  81   Am.   Dec.  742  and 

16.  See  Curtesy,  vol.  8,  p.  403.  note. 

17.  See  Dower,  vol.  9,  p.  598.  20.  Kroell  ▼.  Kroell,  219  HI.  105, 

18.  Phelps  V.  Phelps,  72  III.  545,  76  N.  E.  63,  4  Ann.  Cas.  801;  Hongh- 
22  Am.  Rep.  149;  Hudnall  v.  Ham,  ton  v.  Houghton,  14  Ind,  505,  77  Am. 
183  III.  486,  56  N.  E.  172,  75  A.  S.  R.  Dec.  69;  Rieger  v.  Schaible,  81  Neb. 
124,  48  LJI.A.  557;  CoUins  v.  Phil-  33,  115  N.  W.  560,  16  Ann.  Cas.  700, 
lips,  259  111.  405,  102  N.  E.  796,  Ann.  17  L.R.A.(N.S.)  866;  DeUer  ▼.  Deller, 
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death  may  be  barred  by. an  antenuptial  contract.^  On  the  other 
hand,  when  the  statutory  allowance  is  intended  for  the  benefit  of  the 
minor  children  of  a  deceased  husband  as  well  as  for  the  widow,  the 
widow  cannot  by  an  antenuptial  agreement  affect  the  rights  of  the 
minor  children,  and  therefore  her  antenuptial  agreement  would  not 
bar  such  allowance  if  the  husband  died  leaving  minor  children ;  ^  and 
the  same  has  been  held  true  as  regards  the  widow's  right  to  homestead 
intended  for  the  benefit  of  the  minor  children  as  well  as  for  herself.* 
There  is  authority  for  the  position  that  by  no  provision  in  an  ante- 
nuptial contract,  no  matter  how  fair  and  reasonable  it  may  be  in 
itself,  in  view  of  circumstances  of  the  parties,  can  the  prospective 
wife  relinquish  or  cut  herself  off  from  the  right  to  an  allowance  for 
support  under  the  statute,  provided  the  court  finds  such  allowance 
to  be  a  proper  one  when  applied  for;  that  the  circumstances,  includ- 
ing the  provisions  of  the  contract  itself,  may  be  taken  into  account 
in  determining  whether  an  allowance  should  be  made,  but  if,  in  the 
particular  case,  the  court  finds  an  allowance  to  be  proper,  no  relin- 
quishment or  waiver  in  the  antenuptial  contract  can  be  relied  upon 
to  defeat  the  right  to  it.* 

35.  Legality  of  Object. — ^An  antenuptial  contract  providing  that, 
in  consideration  of  the  contemplated  marriage,  and  the  release  and 
relinquishment  by  the  intended  husband  of  all  his  rights  and  inter- 
ests in  the  projperty  of  his  intended  wife,  she  agrees  to  provide  from 
her  estate,  after  her  death,  an  annual  income  to  him  so  long  as  he 
should  remain  unmarried,  is  not  in  restraint  of  marriage,  but  only 
a  limitation  on  the  duration  of  the  income  at  the  election  of  the 
husband,  and  is  therefore  valid.*  It  is  elementary  that  contracts 
which  tend  to  induce  a  separation  of  husband  and  wife  are,  on  the 
same  principle  of  public  policy  which  discountenances  contracts  in 

141  Wis.  255,  124  N.  W.  278,  25  (explaining  the  effect  of  Phelps  ▼. 
L.R.A.(N.S.)  751.  See  also,  Rainbolt  Phelps,  supra);  Rieger  v.  Schaible,  81 
V.  East,  56  Ind.  538,  26  Am.  Rep.  40.   Neb.  33,  115  N.  W.  560,  16  Aim..Ca8. 

Notes:  25  L.R.A.(N.S.)  751;  4  Ann.  700,  17  L.R.A.(N.S.)  866. 
Cas.  805.  Notes:  25  L.R.A,(N.S.)  752;   Ann 

See  also  Executors  and  Adminis-  Cas.  1914B  620. 
TBATORS,  vol.  11,  p.  241.  8.  Zachmann  v.  Zachmann,  201  Til. 

1.  Appleby  v.  Appleby,  100  Minn.  380,  66  N.  E.  256,  94  A.  S.  R.  180; 
408,  111  N.  W.  305,  117  A.  S.  R.  709,  see  also  McMahill  v.  McMabill,  105 
10   Ann.   Cas.   563,   10   L.R.A.(N.S.)    111.  596,  44  Am.  Rep.  819, 

590.     See  also  Rieger  v.  Schaible,  8^1  4.  Johnson  v.  Johnson,  154  la.  118, 

Neb.  33,  115  N.  W.  560,  16  Ann.  Cas.  134  N.  W.  553,  37  L.R.A.(N.S.)  875. 

700,  17  L.R.A.(N.S.)   8G6.  •See  gen-  5.  Appleby  v.  Appleby,  100  Minn. 

eraJIy,  Homestead,  ante,  p.  659.  408,  111  N.  W.  305, 117  A.  S.  R.  709, 

2.  Phelps  V.  Phelps,  72  111.  545,  22  10  Ann.  Cas.  563,  10  L.R.A.(N.S.) 
Am.  Rep.  149 ;  Zachmann  v.  Zachmann,  590.  As  to  the  illegality  of  contracts 
201  111.  380,  66  N.  E.  256,  94  A.  JS.  in  restraint  of  marriage,  see  Con- 
R.  180.    See  also  Kroell  v.  Kroell,  219  tracts,  vol.  6,  p.  708  et  seq. 

lU.  105,  76  N.  E.  63,  4  Ann.  Cas.  801 
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restraint  of  marriage,  utterly  void  and  of  no  f oi*ce  or  effect ;  ^  and 
courts  of  equity  will  not  specifically  enforce  the  performance  of  con- 
tracts tainted  with  an  understanding,  contemporaneous  with  the  mar- 
riage, looking  to  a  possible  or  probable  separation  in  the  future,  and, 
in  the  nature  of  things,  tending  to  bring  such  a  separation  about.'' 
But  an  antenuptial  contract  providing  that,  in  consideration  of  the 
contemplated  marriage,  and  the  release  and  relinquishment  by  the 
intended  husband  of  all  his  rights  and  interests  in  the  property  of 
his  intended  wife,  she  agrees  to  provide,  from  her  estate,  an  annual 
income  to  him  so  long  as  he  shall  remain  unmarried,  provided  the 
parties  were,  at  the  time  of  the  death  of  the  wife,  living  and  cohabit- 
ing together  as  husband  and  wife,  does  not  tend  to  induce  a  separation 
between  husband  and  wife,  and  is  therefore  valid,  and  enforceable.' 
According  to  the  better  view,  especially  in  this  country,  a  trust  to 
place  one's  property  beyond  the  reach  of  creditors,  while  retaining 
full  enjoyment  of  the  income  and  revenues  therefrom  through  the 
instrumentality  of  a  trustee,  cannot  be  created,  even  by  a  woman  in 
contemplation  of  marriage.  This  does  not  mean  that  she  cannot  so 
settle  her  separate  property  as  to  place  it  beyond  the  control  and 
reach  of  her  husband  and  his  creditors,  but  when  the  rights  of  her 
creditors  are  involved,  and  the  property  in  question  is  of  the  char- 
acter that  would  be  liable  to  such  creditors  but  for  such  restraints, 
she  should  not  be  permitted  to  escape  the  payment  of  her  just  debts 
by  reason  of  her  own  declaration  that  such  property  should  not  be 
liable  for  her  debts,  or  that  the  income  should  be  paid  to  her  alone 
and  not  to  another,  notwithstanding  it  is  made  a  matter  of  record 
before  the  debts  are  contracted.  There  is  no  necessity  to  establish 
such  a  doctrine  for  her  protection  against  her  husband.* 

36.  Consideration  Generally. — Settlements  made  in  consideration 
of  and  previous  to  the  marriage  are  consideied  as  entered  into  between 
the  parties  for  a  valuable  consideration.  Marriage  in  contemplation 
of  the  law  is  not  only  a  valuable  consideration  to  support  such  a  set- 
tlement, but  a  consideration  of  the  highest  value,  and  from  motives 
of  the  soundest  policy  is  upheld  with  a  steady  resolution.  The  hus- 
band and  wife,  parties  to  such  a  contract,  are  therefore  deemed,  in 
the  highest  sense,  purchasers  for  value.^®    And  this  is  true  though 

■ 

6.  See  Contracts,  vol.  6,  pp.  771-  Atl.  613,  67  A.  S.  R.  334,  39  L.R.A. 
773;  Divorce  and  Separation,  vol.  9,  806.  See  also  Ghormley  v.  Smith,  139 
p.  254  et  seq.  Pa.  St.  584,  21  Atl.  135,  23  A.  S.  R. 

7.  Sawyer  v.  Churchill,  77  Vt  273,  215,  11  L.R.A,  565.  See  generally, 
59  Atl.  1014,  107  A.  S.  R.  762.  Spendthrifts,  as   regards   the   effect 

8.  Appleby  v.  Appleby,  100  Minn,  and  validity  of  trusts  to  protect  the 
408,  111  N.  W.  305,  117  A.  S.  R.  709,  interest  of  the  cestui  que  trust  from 
10   Ann.   Cas.   563,   10   L.R.A.(N.S.)  the  claims  of  his  creditors. 

690.  10.  Prewitt  v.  Wilson,  103  U.  S.  22, 

9.  Brown  v.  McGill,  87  Md.  161,  39   26  U.  S.  (L.  ed.)  360;  Nance  v.  Nance, 
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the  parties  to  the  marriage  had  theretofore  lived  in  illicit  relations 
with  each  other.*^  So  although  an  original  engagement  to  marry 
is  absolute  and  entered  into  some  months  before  the  execution  of  an 
antenuptial  contract  between  the  parties,  the  agreement  to  marry 
remains  as  a  sufficient  consideration  to  support  such  contract.^*  Where 
the  parties  by  an  antenuptial  agreement  mutually  relinquish  their 
respective  interests  in  the  estate  of  each  other,  the  agreement  is  sup- 
ported by  two  valuable  considerations,  one  the  consideration  of  mar- 
riage, the  other  the  relinquishment  of  their  mutual  rights,**  and 
according  to  the  better  view,  though  the  wife  owns  no  property  on 
which  the  husband's  relinquishment  may  operate,  the  marriage  is  a 
sufficient  consideration  for  her  relinquishment  of  her  interest  in  her 
husband's  estate.**  A  promise  by  a  husband  to  care  for,  nurse  and 
support  his  wife  after  their  marriage  is  a  promise  only  to  do  that 
which  the  law  requires  of  him  in  any  event,  and  such  promise  is  no 
consideration  for  an  agreement  by  his  wife  to  bequeath  him  her 
property.*'  Unlike  antenuptial  agreements  the  marriage  furnishes 
no  consideration  for  a  postnuptial  agreement  between  the  spouses.** 

84  Ala,  375,  4  So.  699,  5  A.  S.  R.  657;  Snyder  v.  Grandstaff,  96  Va.  473, 
378;  Otis  v.  Spencer,  102  111.  622,  40  31  S.  E.  649,  70  A.  S.  R.  863;  Bog- 
Am.  Rep.  617  and  note;  Earth  v.  gess  v.  Richards,  39  W.  Va.  567,  20 
Lines,  118  111.  374,  7  N.  E.  679,  59  S.  E.  599,  45  A.  S.  R.  938,  26  L.R.A. 
Am.  Rep.  374;  Kroell  v.  Kroell,  219  537. 

III.  105,  76  N.  E.  63,  4   Ann.  Cas.  Notes:  50  Am.  Dec.  372;  90  A.  S.  E. 

801;  McNutt  v.  McNutt,  116  Ind.  545,  509;  2  L.R.A.  372. 

19  N.  E.  115,  2  L.R.A.  372;  Unger  v.  11.  Coutts   v.    Greenhow,  2   Munf. 

Mclling:cr,  37  Md.  App.  639,  77  N.  E.  (Va.)  363,  5  Am.  Dec.  472;  Herring 

814,   117   A.   S.   R.  348;   Wright  v.  v.  Wickham,  29  Grat  (Va.)  628,  26 

Wright,  114  la.  748,  87  N.  W.  709,  55  Am.  Rep.  405. 

L.R.A.  201 ;  Spears  v.  Shropshire,  11  12.  McNutt  v.  McNutt,  116  Ind.  545, 

La.  Ann.  559,  66  Am.  Dec.  206;  Betts  19  N.  E.  115,  2  L.R.A.  372;  Appleby 

V.  Union  Bank,  1  Har.  &  0.  (Md.)  v.  Appleby,  100  Minn.  408,  111  K. 

175,   18  Am.   Dee.  283;   Appleby  ▼•  W.  305,  117  A.  8.  R.  709,  10  Ann. 

Appleby,  100  Minn.  408,  111  N.  W.  Cas.  563,  10  L.R.A.(N.S.)  590. 

305,  117  A.  S.  R.  709,  10  Ann.  Cas.  18.  Kroell  v.  Kroell,  219  111.  105,  76 

563,  10  L.R.A.(N.S.)  590;  Hannon  v.  N.  E.  63,  4  Ann.  Cas.  801;  McNutt  ▼. 

Hannon,  46  Mont.  253,  127  Pac  466,  McNutt,  116  Ind.  646,  19  N.  E.  115, 

Ann.  Cas.  1914B  616;  Reade  v.  Living-  2  L.R.A.  372:  Rieger  v.  Sehaible,  81 

ston,  3  Johns.  Ch.  (N.  Y.)  481,  8  Am.  Neb.  33,  115  N.  W.  560,  16  Ann.  Cas. 

Dec.  520,  overruled  on  another  point  700,  17  L.R.A.(N.S.)  866. 

by  Dygert   v.    Remerschnider,  32   N.  14.  McNutt  v.  McNutt,  116  Ind.  545, 

Y.  629;  National  Exchange  Bank  v.  19  N.  E.  115,  2  L.R.A.  372;  Hannon 

Watson,  13  R.  L  78,  40  Am,  Rep.  v.  Hannon,  46  Mont.  253,  127  Pac. 

()23  note,  43  Am.  Rep.  13  mem.;  Mc-  466,  Ann.  Cas.  1914B  616. 

Gowan  v.  Hitt,  16  S.  C.  602,  42  Am.  15.  Ryan  v.  Dockery,  134  Wis.  431, 

Rep.   650;   Herring  v.   Wickham,  29  114  N.  W.  820,  126  A.  S.  R.  1025,  15 

Grat.   (Va.)    628,  26  Am.  Rep.  405;  L.R.A.(N.S.)  491. 

Coutts  V.  Greenhow,  2  Munf.   (Va.)  16.  linger  v.  Mellinger,  37  Ind.  Ap|». 

363,  5  Am.  Dec.  472;  Tabb  v.  Archer,  629,  77  N.  E.  814,  117  A.  S.  R.  348. 
3  Hen.  &  M.  (Va.)  399,  3  Am.  Dec. 
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37.  Persons  within  Consideration  of  Marriage. — ^It  was  recognized 
at  an  early  date  that  in  so  far  as  the  issue  of  the  marriage  are 
conceraed  in  the  provisions  for  them,  they  are  to  be  considered  as 
purchasers.^'  The  issue  of  the  intended  marriage^  however,  are  not 
the  only  persons  to  whom  the  consideration  of  the  marriage  extends^ 
in  the  case  of  the  remarriage  of  a  widow  or  widower  where  provision 
is  made  for  the  issue  of  the  prior  marriage;  such  children  are  not 
regarded  as  mere  volunteers,^^  and  it  has  been  held  that  children  of 
the  parties,  born  before  the  marriage  and  for  whom  provision  is  made 
in  the  settlement,  are  within  the  consideration  of  the  marriage,  and 
to  be  deemed  purchasers  for  value.^* 

38.  Power  of  Appointment.— It  was  recognized  in  the  early  cases 
that  a  marriage  settlement  could  confer  a  power  on  a  wife  to  dis- 
pose of  her  personal  estate  by  will  or  otherwise  to  which  the  husband 
would  have  become  entitled  by  virtue  of  his  marital  rights.'®  And 
when  in  pursuance  of  such  a  power,  she  disposed  of  the  property  by 
will,  this  was  upheld  as  a  valid  execution  of  the  power  of  appoint^ 
ment  irrespective  of  the  capacity  of  a  married  woman  to  make  a  will.^ 
It  has  also  been  held  that  where  an  antenuptial  agreement  empowers 
a  wife  to  receive  and  hold  absolutely  to  her  sole  and  separate  use, 
free  from  the  marital  rights  of  her  husband,  certain  funds  specified 
therein,  the  wife  may  dispose  of  such  funds  by  will,  although  the 
power  of  disposition  may  not  be  expressly  conferred  on  her  by  the 
agreement.'  The  same  has  been  held  true  as  regards  the  real  estate 
owned  by  the  wife  at  the  time  of  the  marriage,  though  the  legal 
title  thereto  was  not  vested  in  a  trustee.*  Where  a  general  power 
of  appointment  by  will  is  executed  by  the  wife,  the  general  rule  of 
equity  that  where  an  individual  has  a  general  power  of  appointment 
over  a  fund,  and  actually  makes  an  appointment  according  to  his 
power,  the  property  appointed  shall  form  a  part  of  his  assets  in  equity, 
for  tlie  payment  of  his  debts,  in  preference  to  all  claims  upon  him, 
by  volunteers,  either  as  legatees  or  appointees,  is  held  applicable.^ 

17.  Tabb  v.  Archer,  3  Hen.  &  M.  71  Am.  Dee.  593;  Leigh  v.  Smith,  38 
(Va.)  399,  3  Am.  Dec  657.  N.  C.  442,  42  Am.  Dec.  182. 

18.  Michael  v.  Morey,  26  Md.  239,  1.  Osgood  v.  Bliss,  141  Mass.  474, 
90  Am.  Dec.  106;  Tabb  v.  Archer,  3  6  N.  E.  627,  55  Am.  Rep.  488;  Barne 
Hen.  &  M.  (Va.)  399,  3  Am.  Dec.  v.  Irwin,  2  Dall.  (Pa.)  199,  1  Am. 
657;    Coutts   v.    Greenhow,   2   Munf.  Dec.  278. 

(Va.)  363,  5  Am.  Dec.  472,  2.  Michael  v.  Baker,  12  Md.  158,  71 

Note:  50  Am.  Dec.  372.  Am.  Dec.  593.    See  Wills,  as  regards 

19.  Herring  v.  Wickham,  29  Grat.  the  general  capacity  of  a  married 
(Va.)  628,  26  Am.  Rep.  405;  Coutts  woman  to  make  a  will. 

V.  Greenhow,  2  Munf.   (Va.)   363,  5       S.  Barne   v.   Irwin,   2   Dall.    (Pa.) 
Am.  Dec.  472.  199,  1  Am.  Dec.  278. 

Note :  50  Am.  Dec.  372.  4.  Leigh  v.  Smith,  38  N.  C.  442,  42 

80.  Michael  t.  Baker,  12  Md.  158,  Am.  Dee.  182. 
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39,  What  Law  Governs  Generally— The  validity  of  marriage  set- 
tleinents  as  regards  the  capacity  of  the  parties  and  form  of  the  contract 
is  governed  as  a  general  rule  by  th'e  lex  loci  contractus.*  *  Thus, 
where  a  marriage  settlement  was  made  in  Mississippi  by  a  female 
minor  with  her  intended  husband,  and  the  contract  was  to  be  carried 
out  in  Louisiana,  where  the  husband  and  wife  resided  after  mar- 
riage, it  was  held,  that  the  capacity  of  the  parties,  as  well  as  the 
form  of  the  contract,  must  be  governed  by  the  laws  of  Mississippi.* 
Likewise  it  has  been  held  that  where  an  antenuptial  contract  is 
entered  into  at  the  domicil  of  the  wife,  the  husband  being  domiciled 
in  another  state,  whereby  the  right  of  the  wife  to  her  personalty  as 
her  separate  property  is  stipulated  for,  such  contract  will  be  upheld 
in  the  state  of  the  husband's  domicil,  though  it  was  not  recorded  as 
required  by  the  law  of  the  state  of  the  husband's  domicil.'  The 
general  rule,  irrespective  of  the  question  of  the  effect  of  a  change  of 
domicil,  is  undoubtedly,  that  where  there  is  an  express  nuptial  con- 
tract, if  it  speaks  fully  to  the  very  point,  it  will  generally  be  admit- 
ted to  govern  all  the  property  of  the  parties,  not  only  in  the  matri- 
monial domicil,  but  in  every  other  place,  under  the  limitations  and 
restrictions  which  apply  to  other  cases  of  contracts,  that  they  are  not 
in  contravention  of  the  laws  or  policy  of  the  country  where  they 
are  sought  to  be  enforced,  or  with  the  rights  of  its  own  citizens^* 
The  contract  will  act  directly  on  movable  property  everywhere;  but 
as  to  immovable  property  in  a  foreign  territory,  it  will,  at  most, 
confer  only  a  right  of  action  to  be  enforced  according  to  the  juris- 
prudence rei  sitsB; '  and  it  has  been  held  that,  as  regards  real  estate 
situated  in  another  state  than  that  in  which  the  antenuptial  con- 
tract was  executed,  the  contract  is  governed  by  the  law  of  the  state 
in  which  the  land  was  situated,  and  will  be  enforced  in  such  slate, 
in  so  far  as  it  operates  as  a  relinquishment  of  the  marital  rights  of 
one  spouse  in  such  lands  on  the  death  of  the  other,  though  it  was 

5.  Eberhart  v.  Rath,  89  Kan.  329,  Succession,  22  La.  Ann.  219,  2  Am. 
131  Pac.  604,  Ann.  Cas.  1915A  268;  Rep.  721;  Richardson  v.  De  Giverville, 
Wilder's  Succession,  22  La.  Ann.  219,   107  Mo.  422,  17  S.  W.  974,  28  A.  S. 

2  Am.  Rep.  721 ;  Decouehe  v.  Savetier,  R.  426 ;  Decouche  v.  Savetier,  3  Johns. 

3  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Dec.  Ch.  (N.  Y.)  190,  8  Am.  Dec.  478; 
478;  Hicks  v.  Skinner,  71  N.  C.  639,  Hicks  v.  Skinner,  71  N.  C.  530, 17  Am. 
17  Am.  Rep.  16.  Rep.  16;  Castro  v.  lilies,  22  Tex.  479, 

6.  Wilder's  Succession,  22  La.  Ann.  73  Am.  Dec.  277;  McLeod  v.  Board, 
210,  2  Am.  Rep.  721.  30  Tex.  238,  94  Am.  Dec.  301. 

7.  Hicks  V.  Skinner,  71  N.  C.  539,  Notes:  8  Am.  Dec.  478;  85  A.  S. 
17  Am.  Rep.  16.  R.  574;  57  L.R.A.  368. 

8.  Long  V.  Hess,  154  III.  482,  40  9.  Besse  v.  Pellochaux,  73  111.  285, 
N.  E.  335,  45  A.  S.  R.  143,  27  L.R.A.  24  Am.  Rep.  242  j  Townes  v.  Durbin, 
791;  Townes  v.  Durbin,  3  Mete.  (Kv.)  3  Mete.  (Ky.)  352,  77  Am.  Dee.  176; 
352,  77  Am.  Dec.  176 ;  Young  v.  Tem-  Castro  v.  lilies,  22  Tex.  479,  73  Am. 
pleton,  4  La.  Ann.  254,  50  Am.  Dec.  Dec.  277. 

563;    Spears    v.    Shropshire,    11    La.       Note:  57  L.R.A.  368. 
Ann.  559,  66  Am.  Dec.  206;  Wilder's 
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ineffectual  for  such  purpose  under  the  laws  of  the  state  where  exe- 
cuted.i^ 

40.  Change  of  Domicil  GeneraUy.-— There  can  ordinarily  be  no 
question  but  that  personal  property,  which  was  in  esse  at  the  time 
the  contract  was  executed,  or  which  was  acquired  during  the  contin- 
uance of  the  original  matrimonial  domicil,  was  within  the  contempla- 
tion of  the  parties;  and,  that  being  so,  the  fact  that  the  domicil  of 
the  parties  and  the  property  are  subsequently  removed  to  another 
state  or  country  does  not  take  the  property  out  of  the  contract,  or 
affect  any  rights  with  respect  to  it  which  have  vested  under  the  con- 
tracts^ And  if  one  or  both  of  the  spouses  after  the  marriage  change 
their  domicil,  effect  should  still  be  given  to  the  marriage  settlement 
as  regards  their  property  rights  in  property  acquired  by  either  of 
them  after  such  change  of  domicil,  provided  it  did  not  cause  any 
prejudice  to  the  citizens  of  the  country  where  they  should  go  to 
reside,  and  its  execution  was  not  incompatible  with  the  laws  and 
policy  of  that  country.^*  Accordingly,  where  a  contract  of  marriage 
was  entered  into  in  Paris,  between  French  citizens,  and  it  was  pro- 
vided in  the  contract  that  there  should  be  a  community  of  propei'ty 
between  the  parties,  with  certain  reservations,  and  that  in  case  of  the 
death  of  either  without  lawful  issue  all  the  property  of  the  one  so 
dying,  should  go  to  the  survivor,  and  the  husband  afterwards  aban- 
doned his  wife  and  died  in  New  York,  without  lawful  issue,  and 
possessed  of  a  large  personal  estate,  it  was  held  that  such  estate,  went 
to  the  wife  to  the  exclusion  of  the  husband's  relations."  So  it  has 
been  held  that  an  antenuptial  contract  by  which  a  husband  relin- 
quishes his  common  law  rights  to  his  wife's  personalty  should  be 
given  effect  in  another  state  to  which  the  parties  remove  with  the 
property  after  marriage.^*  A  fortiori  when  a  husband  transfers 
personalty  to  a  trustee  for  the  benefit  of  his  wife,  and  the  deed  is 
recorded  in  the  state  where  the  parties  were  married  and  had  their 

10.  Eberhart  v.  Rath,  89  Kan.  329,  v.  Savetier,  3  Johns.  Ch.  (N.  Y.)  190, 
131  Pac.  604,  Ann.  Cas.  1915A  268.  8  Am.  Dec.  478;  Hicks  v.  Skinner,  71 

11.  DeLane  v.  Moore,  14  How.  163,  N.  C.  539,  17  Am.  Rep.  16;  Schefer- 

14  U.  S.  (L.  ed.)  409;  O'Neill  v.  Hen-  ling  v.  Huflfman,  4  Ohio  St.  241,  62 
Person,  15  Ark,  235,  60  Am.  Dee.  668 ;  Am.  Dec.  281 ;  Castro  v.  lilies,  22  Tex. 
Young  V.  Templeton,  4  La.  Ann.  254,  479,  73  Am.  Dec.  277;  McLeod  v. 
50  Am.  Dec.  563.  Board,  30  Tex.  238,  94  Am.  Dec.  301. 

Note:  57  L.R.A.  368.  Notes:  12  Am.  Dec.  478;  85  A.  S. 

12.  United  States  Bank  v.  Lee,  13  R.  576;  29  L.R,A.(N.S.)  783. 

Pet.  107,  10  U.  S.  (L.  ed.)  81;  Besse  13.  Decouche  v.  Savetier,  3  Johns. 
V.  Pellochoux,  73  111.  285,  24  Am.  Rep.  Ch.  (N.  Y.)  190,  8  Am.  Dec.  478. 
242;  Murphy  v.  Murphy,  5  Mart.  0.  14.  Hicks  v.  Skinner,  71  N.  C.  539, 
8.  (La.)  83,  12  Am.  Dec.  475;  Young  17  Am.  Rep.  16;  Scheferling  v.  Hnff- 
V.  Templeton,  4  La.  Ann.  254,  50  Am.  man,  4  Ohio  St.  241,  62  Am.  Dec. 
Dec.  563;  Wilder's  Succession,  22  La.  28L 
Ann.  219,  2  Am.  Rep.  721;  Decouche 
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domicil,  as  required  by  the  law  of  such  state,  it  should  be  upheld  in 
another  jurisdiction  to  which  the  parties  remove  with  the  property, 
as  against  creditors  of  the  husband.^*  A  court  of  equity  will,  by 
injunction  restrain  a  creditor  of  a  husband  from  selling,  under  exe- 
cution, the  wife's  property  belonging  to  her  by  the  terms  of  a  valid 
foreign  antenuptial  contract  made  by  the  husband  and  wife.^* 

41*  Qualification  of  General  Rule  as  to  Change  of  DomidL — ^Where 
there  has  been  a  change  of  domicil  after  the  making  of  an  express 
nuptial  contract,  the  better  view  seems  to  be  that  the  law  of  the 
after-acquired  domicil  will  govern  as  to  all  after-acquired  property, 
unless  the  contract  was  made  in  view  of  a  change  of  domicil,  or  such 
an  event  was  in  the  contemplation  of  the  parties,  or  the  intention 
was  in  some  way  manifest,  that  the  contract  should  govern  as  to  the 
rights  of  property  of  the  parties,  wherever  they  might  reside.^'  Thus 
where  a  marriage  contract  referred  to  the  laws  of  the  country  where 
the  parties  were  married,  and  declared  that  the  property  rights  of 
the  parties  should  be  governed  by  such  laws,  but  it  made  no  provision 
with  regard  to  after-acquired  property,  nor  did  it  refer  to  a  change 
of.  residence,  it  has  been  held  that  the  inference  would  be  that  the 
parties  did  not  contemplate  a  change  of  domicil,  nor  contract  with 
reference  thereto,  and  that  while  the  contract  would  govern  their 
after-acquired  property  in  the  country  where  they  were  married,  it 
would  have  no  influence  beyond  the  jurisdictional  limits  of  the  laws 
of  that  country.^* 

Form  and  Requisites  of  Agreement 

42.  In  General. — No  particular  form  of  words  is  necessary  to  con- 
stitute a  valid  antenuptial  contract.  However  informal-  the  instru- 
ment may  be,  it  will  be  given  effect  if  the  intention  of  the  parties 
is  manifested,  and  it  is  such  as  can,  in  law  or  in  equity,  be  executed.^* 
The  courts  look  with  favor  on  marriage  settlements  or  agreements 
therefor,  though  unskilfully  drawn,  so  long  as  they  are  bona  fide.** 

15.  United  States  Bank  v.  Lee,  13  Notes:  85  A.  S.  R.  577;  57  L.R.A. 
Pet.  107,  10  U.  S.  (L.  ed.)  81.  3G9. 

16.  Scheferling  v.  Huffman,  4  Ohio  18.  Castro  v.  lilies,  22  Tex.  479,  73 
St.  241,  62  Am.  Dec.  281.  Am.  Dec.  277. 

17.  Besse  v.  Pellochoax,  73  HI.  285,  19.  Hudnall  v.  Ham,  183  III.  486,  56 
24  Am.  Rep.  242;  Long  v.  Hess,  154  N.  E.  172,  75  A.  8.  R.  124,  48  L.R.A. 
111.  482,  40  N.  E.  335,  45  A.  S.  R.  143,  557;  McNutt  v.  McNutt,  116  Ind.  545, 
27  L.R.A.  791;  Townes  v.  Durbin,  3  19  N.  E.  115,  2  L.R.A.  372  and  note; 
Mete.  (Ky.)  352,  77  Am.  Dec.  176;  Rieger  ▼.  Schaible,  81  Neb.  33,  115  N. 
Castro  V.  lilies,  22  Tex.  479,  73  Am.  W.  560,  16  Ann.  Cas.  700,  17  L.R.A. 
Dec.  277;  Fuss  v.  Fuss,  24  Wis.  256,  (N.S.)  830. 

1   Am.  Rep.  180.     See  also   Saul  v.       20.  Nsvea  ▼.  Seott,  9  How.  196,  13 
His  Creditors,  5  Mart.  N.  S.  (La.)  569,  U.  S.  (L.  ed.)  102. 
16  Am.  Dec.  212.  Note:  50  Am.  Dec.  373. 
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Ab  has  been  well  said,  equity  pays  no  attention  to  the  externals,  but 
eonsiders  only  the  substantial  intention  of  the  parties ;  ^  and  in  fact 
a  court  of  equity  may  totally  disregard  the  form,  if  the  intention 
of  the  parties  in  making  the  agreement  can  be  ascertained.*  It  has 
even  been  held  that  letters  between  the  parties,  although  informal, 
may  be  sufficient  evidence  of  the  contract*  A  bond  entered  into 
between  the  parties  in  contemplation  of  marriage,  conditioned  on  the 
wife's  enjoyment  of  her  property  has  been  treated  in  equity  as  a 
marriage  settlement  which  the  court  will  see  performed;  and  it  has 
been  held  that  it  made  no  difference,  that  there  was  a  penalty  annexed, 
as  the  court  would  consider  the  penalty  only  a  collateral  guaranty 
to  the  agreement,  which  still  remained  a  proper  subject  to  be  enforced 
by  the  court^  An  antenuptial  agreement  has  been  given  effect  so 
as  to  render  operative,  as  a  quasi  testamentary  disposition  of  prop- 
erty, a  will  of  one  of  the  parties,  though  the  will  was  revoked  in 
law  by  the  marriage.*  And  where  a  man  on  the  eve  of  marriage 
agrees  in  writing  to  pay  to  his  intended  wife  at  the  rate  of  a  certain 
sum  per  week  as  long  as  she  should  remain  his  wife,  the  contract 
was  construed  as  providing  for  the  payment  of  a  sum  of  money 
after  the  termination  of  the  coverture  at  the,  specified  weekly  rate, 
as  such  a  construction  was  necessary  to  render  the  contract  beneficial 
to  the  wife  as  otherwise  the  sum  paid  to  the  wife  during  cover- 
ture would  immediately  have  become  the  property  of  the  husband 
under  his  common  law  right  to  her  personal  property.*  Interlinear 
tions  in  a  marriage  settlement  read  in  evidence  will  not  be  deemed 
to  render  it  incompetent  where  their  nature  does  not  appear  in  the 
record.  Their  materiality,  and  the  question  whether  they  were  made 
before  or  after  the  execution  of  the  instrument,  are  matters  for  the 
jury.'  Where  a  deed  of  marriage  settlement  was  duly  executed  by 
the  parties,  and  laid  on  the  table,  and  the  wife  as  cestui  que  trust 
took  it  up  and  kept  it  in  her  poss^ion  until  her  death,  it  was  held, 
under  the  circumstances,  to  be  a  good  and  valid  delivery  of  the  deed.* 
43.  Intervention  of  Trustee. — Formerly  it  was  usual  in  marriage 
settlements  to  appoint  a  trustee  to  whom  the  legal  title  of  the  prop- 

1.  McNott  T.  McNntt,  116  Ind.  545,  Am.  Rep.  646. 

19  N.  E.  115,  2  L.R.A.  372.  6.  Brown  v.  Slater,  16.  Conn.  192, 

2.  Lant's  Appeal,  95  Pa.  St.  279,  40  41  Am.  Dec  136. 

Am.  Rep.  646;  Tabb  v.  Archer,  3  Hea       7.  Rienhart  v.  Miller,  22  Ga.  402,  68 
4  M.  (Ya.)  399,  3  Am.  Dec.  657.  Am.  Dec.  506.    See  generally.  Alter* 

3.  McNott  V.  McNatt,  116  Ind.  545,  ation  of  Instruments,  vol.  1,  p.  963. 
19  N.  E.  115,  2  L.R.A.  372.  8.  Jaqnes    v.    Methodist    Episcopal 

4.  Baldwin  v.  Carter,  17  Conn.  201,  Chnrcb,  17  Johns.  (N.  T.)  548, 48  Am. 
42  Am.  Dec.  735.  Dec.  447.     See  Deei>s,  vol.  8,  p.  976. 

6.  Hadnall  v.  Ham,  183  111.  486,  56  as  regards  sufficienqr  of  delivery  ec 
N.  E.  172,  75  A.  S.  R.  124,  48  L.RJL.  deed  generally. 
557;  Lant's  Appeal,  95  Pa.  St.  279,  40 
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erty,  real  or  pesonal,  intended  for  the  wife's  benefit,  was  transferred, 
or  witli  whom  the  covenants  on  the  part  of  the  husband  for  the  benefit 
of  the  wife  were  made^  and  for  the  reason  that  the  continuance  of 
the  trust  was  necessary  to  protect  the  rights  of  the  wife,  such  trust 
as  regards  real  or  personal  property  did  not  fall  within  the  opera- 
tion of  the  statute  of  uses  and  vests  the  legal  title  in  the  cestui  qui 
trust.®  This  was  also  true  where  the  property  was  transferred  to 
the  trustee  for  the  joint  benefit  of  husband  and  wife  with  the  right 
of  sur\'ivorship  in  case  there  was  no  issue;  and  it  has  been  held  in 
the  latter  case  that  the  husband's  equitable  interest  was  not  subject 
to  sale  on  execution. ^^  On  the  death  of  the  husband,  since  the  pres- 
ervation of  the  legal  title  in  the  trustee  would  be  no  longer  neces- 
sary to  protect  the  rights  of  the  wife,  the  trust  would  become  exe- 
cuted by  the  statute  of  uses  and  the  legal  title  vested  in  the  wife,^^ 
so  where  the  trust  is  for  the  benefit  of  the  husband  and  wife  during 
their  lives  with  remainder  to  their  children,  on  the  death  of  the 
wife  her  estate 'no  longer  needing  a  trustee  to  preserve  it  from  the 
marital  rights  of  her  husband,  the  whole  object  of  the  trust  is  accom- 
plished, and  the  trust  itself,  therefore,  terminated,  and  the  children 
from  that  time  are  clothed  with  the  legal  and  equitable  fee  in  remain- 
der, subject  to  the  life  estate  of  the  husband."  The  intervention  of 
a  trustee  was  not  essential  to  render  antenuptial  marriage  settlements 
valid  and  enforceable  in  equity;  the  same  reason  for  the  intervention 
of  trustees  did  not  exist  in  a  case  of  this  kind,  as  existed  in  the  case 
of  a  contract  during  coverture.  In  the  one  case  the  incapacity  of 
the  wife  produced  the  necessity  of  acting  through  the  medium  of 
others;  but  in  the  other  she  labored  under  no  disability  to  contract 
for  herself."  So  it  was  held  that  a  bond  of  a  man  made  in  contempla- 
tion of  marriage,  conditioned  that  the  property  of  his  future  wife 
should  remain  hers,  would  be  enforced  in  equity  as  an  agreement  for 
her  sole  and  separate  use,  although  it  appeared  that  the  object  of  the 
agreement  was  to  defeat  the  husband's  creditors,  though  no  trustee 
was  appointed ;  that  in  such  case  equity  would  consider  the  husband 
as  trustee.^^    But  at  law  if  no  trustee  is  appointed  to  whom  the  prop- 

9.  Rice  ▼.  Burnett,  Speers  Eq.  (S.       12.  Adams  ▼.  Gnerard,  29  Ga.  651, 
C.)  570,  42  Am.  Dec.  336.    See  gen-  76  Am.  Dec.  624. 

erally,  Trusts,  as  regards  the  effect  of  13.  Baldwin  v.  Carter,  17  Conn.  201, 

the  statute  of  uses,  and  see  infra,  par.  42    Am.    Dec.    735;    Crostweight    ▼• 

159,  as  the  active  character  of  trusts  Hutchinson,  2  Bibb  (Ky.)  407,  75  Am. 

for    the    separate    use    of    married  Dec.  619;  see  also  Faulkner  v.  Faulk- 

women.  ner,  3  Leigh  (Va.)  255,  23  Am.  Dee. 

10.  Rice    V.    Burnett,    Speers    Eq.  264. 

(S.  C.)  579,  42  Am.  Dec.  336.  Note:  1  L.R.A.  618. 

11.  Adams  v.  Guerard,  29  Oa.  651,       14.  Baldwin  v.  Carter,  17  Conn.  201, 
76  Am.  Dec.  624 ;  Dodson  v.  Ball,  60  42  Am.  Dec.  735. 

Pa.  St.  492,100  Am.  Dec.  586. 
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erty  of  the  wife  is  transferred  which  is  sought  to  be  preserved  for  her 
•  benefit  by  the  marriage  settlement,  the  legal  title  remaining  in  the 
wife,  the  husband's  marital  rights  to  such  property  attach  on  the 
marriage.^* 

44.  Infancy  of  Party.— The  infancy  of  one  of  the  parties  to  a 
marriage  settlement  does  not,  it  seems  render  the  agreement  void, 
but  at  most  voidable  at  his  or  her  option  and  it  becomes  binding  on 
the  infant  unless  afterwards  disaflSrmed  by  him  or  her  when  having 
the  capacity  to  do  so.^*  Notwithstanding  the  common  law  rule  that 
a  husband  is  entitled  to  his  wife's  personal  property,  the  infancy  of 
the  wife  does  not  prevent  her  personal  estate  from  being  bound 
by  the  settlement,  when  it  was  made  with  the  consent  of  her  parents 
or  guardians.  The  reason  given  for  this  is  that  if  the  infant  could 
not  so  contract  with  the  consent  of  her  parents  or  guardian,  the  hus- 
band would  be  entitled  to  the  absolute  property  in  her  personal  estate 
immediately  on  the  marriage,  and  the  transaction  therefore  is  in  the 
nature  of  a  settlement  of  such  property  by  the  husband.*'  On  the 
other  hand,  where  a  female  infant  attempts  by  a  marriage  settle* 
ment  to  bind  her  real  estate  even  by  a  provision  for  the  benefit  of 
the  issue  of  the  marriage,  it  seems,  according  to  the  better  view,  that 
on  the  death  of  her  husband,  though  there  has  been  issue,  she  may 
avoid  the  settlement.**  Still,  where  there  has  been  issue  of  the  mar- 
riage, provision  for  which  is  made  in  the  articles  for  the  settlement, 
it  has  been  held  that  the  infancy  of  the  wife  would  not  as  regards 
her  real  estate  included  therein,  prevent  a  settlement  from  being 
decreed  in  accordance  with  the  agreement,  during  the  lifetime  of  the 
spouse  at  the  instance  of  such  issue,  even  against  the  objection  of  the 
wife.**  And  a  fortiori  a  marriage  settlement  to  which  the  husband 
was  a  party  and  by  which  the  wife's  property  was  transferred  to  a 
trustee  for  the  benefit  of  the  wife  should  not  be  set  aside  by  a  court 
of  equity,  at  the  instance  of  the  husband  and  wife  on  account  of  the 

15.  Faulkner  v.  Faulkner,  3  Leigh  Smith,  107  Va.  112,  57  S.  E.  577,  123 
(Va.)  255,  23  Am.  Dec.  264.  A.  S.  R.  831,  12  Ann.  Cas.  857,  12 

16.  WUder's  Succession,  22  La.  Ann.  L.R.A.(N,S.)  1184  (explaining  the 
219,  2  Am.  Rep.  721 ;  Shaw  v.  Boyd,  earlier  Vir^nia  cases  of  Tabb  v. 
5  Serg.  &  R.  (Pa.)  309,  9  Am.  Ueo.  Archer,  3  Hen.  &  M.  (Va.)  399,  3 
368 J  Uealy  v.  Rowan,  5  Grat,  (Va.)  Am.  Dec.  657;  Lee  v,  Stuart,  2  Leigh 
414,  52  Am.  Dec.  94.  (Va.)  76,  21  Am.  Dec.  599,  and  Healy 

Note:  18  A.  S.  R.  594.  v.  Rowan,  5  Grat.  (Va.)  414,  52  Am. 

17.  Tabb  v.  Archer,  3  Hen.  &  M.  Dec.  94,  cited  in  the  following  notes). 
(Va.)  399,  3  Am.  Dec.  657;  see  also  Notes:  18  A.  S.  R.  594;  12  L.R.A. 
Healy  v.  Rowan,  5  Grat.  (Va.)  414,  (N.S.)  1184;  12  Ann.  Cas.  861,  24 
52  Am.  Dee.  94.  Eng,  Rul.  Cas.  183. 

Notes:  18  A.  S.  R.  594;  12  LJI.A.  19.  Tabb  v.  Archer,  3  Hen.  &  M. 
(N.S.)   1184;  12  Ann.  Cas.  861.  (Va.)  399,  3  Am.  Dec.  657;  see  also 

18.  Shaw  V.  Boyd,  5  Serg.  &  B.  Healy  v.  Rowan,  6  Grat.  (Va.)  41^ 
(H.)  309,  9  Am.  Deo.  368;  Smith  ▼.  52  Am.  D«.  94. 
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infancy  of  the  wife,  and  thereby  enable  the  wife  to  dispose  of  the 
property  for  tbe  benefit  of  the  husband  or  according  to  his  pleasure.^ 
To  render  a  marriage  settlement  binding  on  an  infant  wife,  she  must 
have  been  a  party  to  it;  her  guardian  has  no  power  to  enter  into 
such  an  agreement  on  her  part  so  as  to  bind  her  or  her  heirs.^ 
Where  the  intended  wife  was  an  infant  her  agreement  to  settle  prop- 
erty to  be  acquired  in  future  is  not  as  a  general  rule  binding  on  her. 
Therefore  on  the  settlement  of  a  fund  for  her  separate  use  for  life  with 
restraint  on  anticipation  and  a  covenant  by  her  to  settle  future  prop- 
erty it  was  held  that  the  wife  could  not  be  compelled  to  elect  between 
after-acquired  property  and  her  interest  in  the  settled  fund,  but  was 
entitled  to  retain  both.*  The  modem  statutes,  which  confer  on  mar- 
ried women  the  right  to  enjoy  and  hold  their  personal  as  well  as 
their  real  property  to  their  sole  use,  strike  at  the  foundation  of  the 
early  cases  sustaining  a  marriage  settlement  by  a  female  infant  and 
it  would  seem  on  principle  that  since  the  enactment  of  such  statutes 
she  would  be  entitled  to  avoid  at  her  option  a  marriage  settlement 
of  either  her  real  or  personal  estate,*  and  it  seems  to  have  always 
been  the  rule  that  a  male  infant  could  avoid  his  marriage  settle- 
ment on  attaining  his  majority.^  It  is  now  provided  by  statute  in 
England  that  marriage  settlements  of  infants,  when  made  with  the 
sanction  of  the  court,  shall  be  binding  upon  the  infants  and  statutes 
have,  in  some  instances,  been  enacted  in  this  country  validating  mar- 
riage settlements  executed  by  infants  in  a  specified  manner.* 

45.  Recording.-^In  some  jurisdictions  the  statutes  have  required 
that  marriage  settlements  be  recorded,*  and  it  has  been  held  thai 
such  a  statute  requiring  a  settlement  executed  before  its  enactment,  to 
be  recorded  within  twelve  months  was  reasonable  and  liberal  as  to 
time  and  therefore  constitutional.'     Where  the  contract  relates  to 

20.  Lee  v.  Stnart,  2  Leigh  (Ya.)  76,  254,  50  Am.  Dee.  563  (involving  Mis- 

21  Am.  Dec.  599.  sissippi  statute) ;  Deshon  v.  Wood,  148 

1.  Healy  v.  Rowan,  5  Grat.  (Va.)  Mass.  132,  19  N.  E.  1,  1  L,R.A.  518; 
414,  52  Am.  Dec.  94.  Hicks  v.  Skinner,  71  N.  C.  539,  17 

2.  In  re  Vardon,  31  Ch.  D.  275,  65  Am.  Rep.  16;  Wilson  v.  McCallongh, 
L.  J.  Ch.  259,  53  L.  T.  N.  S.  895,  34  23  Pa.  St.  440,  62  Am.  Dec.  347 ;  Bank 
W.  R.  185,  10  Eng.  Rul.  Cas.  370  and  of  United  States  v.  Brown,  2  Hill  Eq. 
note.  (S.  C.)  558,  30  Am.  Dec.  380;  Miller 

3.  Note:  12  Ann.  Cas.  862,  863.  v.  Kershaw,  Bailey  Eq.   (S.  C.)  479, 

4.  Note:  12  Ann.  Cas.  862,  863.    See  23  Am.  Dec.  183;  McDowell  v.  Cham- 
generally,    Infants,    as    regards    the  bers,  1  Strob.  Eq.  (S.  C.)  347,  47  A^n 
avoidance  of  contracts  on  the  ground  Dec  539. 

of  infancy.  7.  Boston  t.  Cununins,  16  Oa.  102, 

5.  Note:  12  Ann.  Cas.  862,  863.  60   Am.   Dec.   717.     As  regards  the 

6.  Boston  V.  Cummins,  16  Ga.  102,  general  constitntionality  of  retrospec- 
60  Am.  Dec.  717;  Horn  v.  Ross,  20  tive  laws,  see  CONSTiTihiONAL  Law, 
Ga.  210,  65  Am.  Dec.  621;  Reinhart  vol.  6,  p.  303  et  seq.  And  see 
V.  Miller,  22  Ga.  402,  68  Am.  Dec.  Rboords,  as  regards  the  general  eon* 
506;  Young  v.  Templeton,  4  La.  Ann.  stitntionality    of    statutes     requiring 
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Uie  personal  property  of  the  wife  and  reserves  the  same  to  her  as 
her  separate  propertyand  is  executed  in  the  state  of  her  domicil  where 
the  marriage  was  celebratedi  its  validity  has  been  upheld  in  the  state 
of  the  husband's  domicil  to  which  the  parties  moved  with  the  prop- 
erty though  it  was  not  recorded  as  required  by  a  statute  of  the  latter 
state  requiring  in  general  terms  marriage  settlements  to  be  recorded.^ 
The  statutes  requiring  marriage  settlements  to  be  recorded  were  de- 
signed  for  the  protection  of  creditors  or  purchasers  who  might  con- 
tract in  ignorance  of  the  agreement  and  in  reliance  on  the  ostensible 
ownership  of  property  included  in  the  settlement.  The  failure  to 
record  it  does  not  render  it  invalid  as  between  the  parties,*  or  as 
against  a  creditor  or  purchaser  having  actual  notice  of  it,  such  notice 
answering  all  the  purposes  of  the  required  recording.^*  This  is  the 
general  rule  applied  as  regards  the  effect  of  the  failure  to  comply 
with  the  statutes  providing  for  the  recording  of  conveyances  and 
mortgages  on  the  rights  of  persons  taking  with  notice  of  the  unre- 
corded instruments^  It  has  been  held  that  a  statute  providing  that 
all  unrecorded  marriage  settlements  shall  be  void  as  to  "all  creditors 
and  subsequent  purchasers"  did  not,  as  regards  creditors  of  a  hus- 
band, render  void  an  unrecorded  marriage  settlement  and  deed  of 

deeds,  mortgages  and  other  documents  that  where  an  intended  hnshand  trans- 

of  title  to  be  recorded.  f erred  slaves  to  a  trustee  for  the  benefit 

8.  Hicks  V.  Skinner,  71  N.  G.  539,  of  his  intended  wife  and  subsequently 

17  Am.  Kep.  16.  the  parties  removed  to  the  District  of 

Note:  57  L.R,A.  368.  Columbia  taking  the  slaves  with  them, 

In  Hicks  v.  Skinner,  71  N.  C.  539,  the  wife's  rights  would  be  protected 

17  Am.  Rep.  16,  the  court  said:    ''To  as    against    the    husband's    creditors, 

hold  that  the  law  of  the  constructive  though  the  deed  of  trust  was  not  re- 

domicil    after   marriage    governs    the  corded  in  the  District  of  Columbia; 

authentication  and  publication  of  an  that  a  statute  of  Maryland  in  force 

antenuptial  contract,  as  by  registra-  in  the  city  of  Washington  which  de- 

tion,  would  in  most  csfies  be  a  fraud  clared  that  no  goods,  etc.,  whereof  the 

upon  the  wife.     She  is  presumed  to  vendor  shall  remain  in  possession  shall 

know  the  law  of  the  state  of  her  domi-  pass,  or  any  property  therein  be  trans- 

eil  at  the  time  she  contracts,  but  she  f erred  to  a  purchaser,  etc.,  unless  th» 

eannot  be  presumed  to  knew  the  law  sale   be   by   writing   proved   and   re 

of   another   state,   because   it   is   the  corded  in  the  county  where  the  seller 

domicil  of  her  intended  husband.   The  resides  within  twenty  days  after  the 

Biarriage    may    not    take    place    for  making  thereof,  did  not  apply,  as  such 

months  after  the  execution  of  the  con-  statute  did  not  apply  to  transfers  in 

tract,  and  in  the  meanwhile  the  actual  another  state. 

domicil  of  the  husband  may  diange  9.  Reinhart  v.  Miller,  22  Qa.  402,  68 

without  her  consent,  or  even  knowl-  Am.  Dec.  606. 

edge,  and  she  cannot  justly  be  held  to  10.  Reinhart  v.  Miller,  22  Ga.  402, 

contract  with  an  intent  to  subject  the  68  Am.  Dec.  506;  Givens  v.  Branford, 

contract  to  the  law  of  a  place  which  2   McCord   L.    (S.   C.)    152,  13   Am. 

she  may  not  know."  Dec.  702  and  note;  Miller  v.  Kershaw, 

In  United  States  Bank  v.*  Lee,  13  Bailey  £q.  (S.  C.)  479-  23  Am.  Dec 

Pet.  107,  10  U.  S.   (L.  ed.)   81,  ap-  183. 

proved  in  the  above  case,  it  was  held  11.  See  Recobds. 
B.  C.  L.  Vol.  XIII.— 66.    1026 


§  46  HUSBAND  AND  WIFE  13  R.  C.  U 

trust  whereby  the  property,  real  and  personal,  of  the  wife  was  con- 
veyed before  the  marriage  to  trustees  for  the  benefit  of  the  wife,  and 
therefore  that  the  personal  property  thereby  conveyed  did  not  as 
regards  such  creditors  become  on  the  marriage  th©  absolute  property 
of  the  husband  and  as  such  subject  to  their  claims.*'  The  operation 
of  a  deed  is  from  the  time  of  delivery  and  not  from  the  date  of  the 
instrument/'  and  to  show  that  a  deed  of  settlement  was  recorded 
within  the  required  time  after  execution,  it  may  be  shown  by  parol 
evidence  that  the  deed  was  not  delivered  at  the  time  of  its  date 
but  subsequent  thereto.**  When  the  property  is  transferred  to  a 
trustee  for  the  benefit  of  a  wife,  his  death  within  the  statutory  period 
for  recording  the  settlement  and  the  consequent  failure  to  do  so, 
would  not  prevent  such  failure  from  affecting  the  rights  of  the  wife.*^ 

Statv4e  of  Frauds 

46.  In  General. — A  marriage  settlement  is  not  required  to  be  in 
writing  in  the  absence  of  a  statute  so  providing,**  but  the  provisions 
usually  contained  in  the  statute  of  frauds  requiring  contracts  based 
on  the  consideration  of  marriage  to  be  in  writing  applies  to  mar- 
riage settlements  entered  into  in  contemplation  of  the  marriage  and 
based  on  the  consideration  of  the  marriage,*'  and  to  similar  trans- 
actions such  as  a  promise  by  a  husband  in  consideration  of  the  mar- 
riage to  settle  property  on  his  wife;*®  or  an  oral  antenuptial  agree- 

12.  Pierce  v.  Turner,  5  Cranch  154,  HI.  26,  11  N.  E.  397,  60  Am.  Rep. 
3  U.  S.  (L.  ed.)  64  (the  reason  for  552;  Richardson  v.  Richardson,  148 
this  is  that  the  statutes  intended  to  HI.  563,  36  N.  E.  608,  26  L.R.A.  305; 
avoid  unrecorded  marriage  settlements  Frazer  v,  Andrews,  134  la.  556,  112 
only  as  to  creditors  of  and  purchasers  N.  W.  92, 13  Ann.  Cas.  656,  11  L.R.A. 
of  tlie  grantor  or  suitor).  (N.S.)    593;    Deshon    v.    Wood,   148 

13.  See  Deeds,  vol.  8,  p.  973  et  seq.   Mass.  132,  19  N.  E.  1,  1  L.R.A.  518; 

14.  McDowell  v.  Chambers,  1  Strob.  Reade  v.  Livingston,  3  Johns.  Ch.  (N. 
£q.  (S.  C.)  347,  47  Am.  Dec.  539.  Y.)  481,  8  Am.  Dec.  520,  overruled  on 

15.  Boston  V.  Cummins,  16  Ga.  102,  another  point  by  Dygert  v.  Remer* 
60  Am.  Dec.  717.  schnider,  32  N.  Y.  629;  Hunt  v.  Hunt, 

16.  Gackenbach  v.  Brouse,  4  Watte  171  N.  Y.  396,  64  N.  E.  169,  59 
&  S.  (Pa.)  546,  39  Am.  Dec.  104;  L.R.A.  306;  Rowell  v.  Barber,  142 
Lout's  Appeal,  95  Pa.  St.  279,  40  Am.  Wis.  304,  125  N.  W.  937,  27  L.K.A. 
Rep.  646.  (N.S.)   1140. 

The  Pennsylvania  statute  of  frauds  Note:  90  A.  S.  R.  510. 

contains  no  provision  requiring  con-  See  generally,  Statute  of  Frauds. 

tracts  on  consideration  of  marriage  to  18.  LJoyd  v.  Fulton,  91  U.  S.  479, 

be  in  writing.  23  U.  S.  (L.  ed.)  363;  Peek  v.  Peek, 

17.  Lloyd  V.  Fulton,  91  U.  S.  479,  77  Cal.  106,  19  Pac.  227,  11  A.  S.  B, 
23  U.  S.  (L.ed.)  363;  Carter  V.Worth-  244,  1  L.R.A.  185;  Richardson  v. 
ington,  82  Ala.  334,  2  So.  516,  60  Am.  Richardson,  148  111.  563,  36  N.  E.  608, 
Rep.  738;  Peek  v.  Peek,  77  Cal.  106,  26  L.R.A;  305;  Deshon  v.  Wood,  148 
10  Pac.  227,  11  A.  S.  R.  244,  1  L.R.A.  Mass.  132,  19  N.  E.  1, 1  L.R.A.  518. 
SS5;   Mc Annuity  v.   McAnnulty,   120 
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ment  by  a  husband  not  to  claim  his  common  law  marital  right  in 
his  wife's  personal  property.*'  Also  where  the  antenuptial  agree- 
ment involves  the  conveyance  of  real  estate,  it  may  fall  within  the 
provision  of  the  statute  requiring  contracts  for  the  transfer  of  an 
interest  in  real  estate  to  be  in  writing.*^  The  general  rule  that 
contracts,  the  performance  of  which  does  not  necessarily  extend  be- 
yond a  year,  are  not  within  the  provisions  of  the  statute  requiring  con- 
tracts not  to  be  performed  within  a  year  to  be  in  writing,  has  been 
held  applicable  to  marriage  settlement  agreements.*  The  require- 
ment that  a  marriage  settlement  be  in  writing  is  complied  with 
though  the  writing  be  in  pencil  and  not  in  ink.* 

47.  Consideration  Independent  of  Marriage. — ^If  marriage  is  only 
incidental  to  the  parol  antenuptial  agreeiient  and  not  the  consid- 
eration, and  there  is  other  sufficient  lawful  and  valuable  considera- 
tion to  support  the  agreement,  it  has  been  held  that  it  does  not  fall 
within  the  provision  as  to  contracts  in  consideration  of  marriage.' 
Thus  it  has  been  held  that  an  oral  agreement  between  a  man  and 
woman  that  she  would  convey  to  him  a  tract  of  land,  that  he  would 
provide  for  her  support  and  comfort  during  life,  pay  her  debts,  tako 
care  of,  manage  and  improve  the  land,  and  to  that  end  they  would 
marry  and  live  together  on  it,  did  not  show  that  the  marriage  was 
the  consideration  of  the  agreement  to  convey,  and  that  therefore 
the  agreement  was  not  within  the  prohibition  of  the  statute  relating 
to  contracts  in  consideration  of  marriage.*  So  where  the  parties  in 
contemplation  of,  though  not  in  consideration  of  the  marriage,  agreed 
only  that  neither  should  claim  any  interest  in  the  estate  of  the  other 
upon  his  or  her  death,  it  was  held  that  the  agreement  was  not  within 
the  provision  'of  the  statute  relating  to  contracts  in  consideration  of 
marriage,  but  that  in  view  of  the  fact  that  the  agreement  related 
to  both  real  and  personal  estate  and  was  indivisible,  it  was  unenforce- 
able under  the  provision  relating  to  contracts  involving  real  estate.* 

48.  Part  Performance. — ^There  undoubtedly  may  be  cases  of  part 
performance  of  oral  antenuptial  agreements  sufficient  to  warrant 
their  enforcement  in  equity.*    Thus  where  a  widow  and  a  widower, 

19.  Carter  v.  Worthington,  82  Ala.  Am.  Rep.  40;  Larsen  v.  Johnson,  78 
334,  2  So.  516,  60  Am.  Rep.  738.  Wis.  300,  47  N.  W.  615,  23  A.  S.  R. 

20.  Rainbolt  v.  East,  5G  Ind.  538,  26  404. 

Am.  Rep.  40.  Note:  13  Ann.  Cas.  500. 

1.  Houghton  V.  Houghton,  14  Ind.       4.  Larsen  v.  Johnson,  78  Wis.  300, 
505,  77  Am.  Dee.  69.  47  N.  W.  615,  23  A.  S.  R.  404. 

Note:  2  L.R.A.  373.  5.  Rainbolt  v.  East,  56  Ind.  538,  20 

2.  McDowell  v.  Chambers,  1  Strob.  Am.  Rep.  40. 

Eq.   (S.   C.)   347,  47  Api.   Dec.  539.  6.  Peek   v.   Peek,  77   Cal.   106,  19 

See  generally,  Statute  of  Frauds,  as  Pac.  227,  11  A.  S.  R.  244,  1  L.R.A. 

regards  the  requisites  of  the  agreement  183;   Stratton  v.  Stratton,  58  N.  H. 

in  order  to  comply  with  the  statute.  473,  42  Am.  Rep.  C04, 

3.  Rainbolt  v.  East,  56  Ind.  538,  26 
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in  contempjation  of  marriage,  orally  agree  that  in  order  that  the 
mamage  may  not  change  their  rights  in  their  property,  which  was 
real  and  personal,  and  in  order  that  the  same  may  descend  to  their 
respective  children  by  former  marriages  as  though  no  marriage  be- 
tween them  had  taken  place,  the  husband  shall  pay  to  the  wife 
during  coverture  one-third  of  the  net  profits  of  his  lands  for  her  use, 
and  claim  no  right  to  the  use  or  control  of  her  property  during  cover- 
ture or  afterwards,  but  let  it  all  go  to  her  children  by  her  former 
marriage,  if  not  otherwise  disposed  of  by  her,  and  in  consideration 
of  this,  the  wife  relinquishes  all  claim  to  any  portion  of  her  intended 
husband's  estate  after  his  death,  but  agrees  that  it  shall  all  go  to 
his  children  by  a  former  marriage,  if  not  otherwise  disposed  of  by 
him;  and  the  parties  marry,  and  the  husband  afterwards  dies,  hav- 
ing fully  executed  the  agreement,  so  that  the  consideration  therefor 
was  fully  paid  to  and  received  by  the  wife  it  was  held  that  the  agree- 
ment was  binding  upon  the  wife.'  The  fact  that  the  marriage  takes 
place  is  not  such  a  part  performance  as  will  take  the  transaction  out 
of  the  operation  of  the  statute.^  So  possession  does  not  constitute 
a  part  performance  of  a  verbal  agreement  by  a  husband  to  convey  real 
property  to  the  wife,  in  consideration  of  the  contemplated  marriage, 
sufficient  to  take  the  case  out  of  the  statute  of  frauds,  where  the  wife 
simply  resides  upon  the  property  with  her  husband.*  Where  a  hus- 
band orally  agreed  to  give  his  wife  certain  bonds,  as  a  marriage  settle* 
ment  and  delivered  them  to  her  before  marriage  with  the  under- 
standing that  they  should  become  hers  after  marriage,  it  was  held 
that  the  purpose  of  the  delivery  was  not  to  change  the  agreement  but 
to  secure  its  performance  upon  the  marriage;  that  the  utmost  effect 
which  could  be  given  to  the  delivery  and  retention  of  the  bonds  by 
the  wife  after  marriage  was  to  treat  it  as  a  performance  of  the  agree- 
ment after  marriage ;  and  that  therefore  it  could  have  no  greater  effect 
than  a  postnuptial  settlement.^^ 

49.  Effect  of  Fraud. — ^Where  the  failure  to  reduce  the  antenuptial 
agreement  to  writing  is  the  result  of  fraud  practiced  by  one  spouse 
on  the  other,  this  may  warrant  its  enforcement  by  a  court  of  equity, 

7.  HonghtoQ  V.  Houghton,  14  Ind.  ruled  on  another  point  by  Dygert  v. 
605,  77  Am.  Dec.  69.  Remerschnider,  32  N.  Y.  629;  Hunt 

8.  Peek  v.  Peek,  77  Cal.  106, 19  Pac.  v.  Hunt,  171  N.  Y.  396,  64  N.  E.  159, 
227,  11  A.  S.  R.  244,  1  L.R.A.  185;  59  L.R.A.  306;  Rowell  v.  Barber,  142 
McAnnuhy  v.  McAnnulty,  120  lU.  26,  Wis.  304,  125  N.  W.  937,  27  L.RA. 
11   N.    E.   897,   60   Am.   Rep.   552;    (N.S.)  1140. 

Richardson  v.  Richardson,  148  111.  563,  Kotes:  90  A.  S.  R.  510;  2  LJR.A. 

36  N.  E.  608,  26  L.R.A.  305;  Frazier  373. 

w.  Andrews,  134  la.  621, 112  N.  W.  92,  9.  Peek  v.  Peek,  77  Cal.  106, 19  Pac 

13   Ann.   Caa.  556,  11   L.R.A.(N.S.)  227,  11  A.  S.  R.  244,  1  L.R.A.  185. 

593;  Reade  v.  Livingston,  3  Johns.  Ch.  10.  Dishon  v.  Wood,  148  Mass.  132, 

(N.  Y.)  481,  8  Am.  Deo.  520,  over-  19  N.  E.  1,  1  L.R.A.  518. 
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as  the  fraud  has  the  effect  of  taking  the  transaction  but  of  the  statute.** 
So  it  has  been  held  that  equity  would  enforce  a  verbal  agreement  by 
a  husband  to  convey  real  property  to  the  wife,  in  consideration  of  * 
the  contemplated  marriage,  where  the  marriage  was  brought  about, 
without  the  execution  of  the  conveyance,  by  means  of  the  husband's 
fraudulent  representations ;  and  that  the  agreement  would  be  enforced 
against  a  child  of  the  husband  by  a  former  marriage,  to  whom  the 
husband  conveyed  the  property  without  consideration,  notwithstand- 
ing the  child  was  innocent  of  the  fraud.**  Likewise  where  a  widow 
induced  a  cripple  with  very  little  means  to  marry  her  by  her  promise 
that  the  proceeds  of  her  land  should  go  to  their  support  so  long  as  either 
lived,  and  in  violation  of  her  promise  immediately  before  the  marriage 
executed  a  deed  of  the  land,  her  only  property,  to  a  child  by  the  former 
marriage,  which  was  delivered  after  the  marriage,  it  was  held  that 
equity  should  grant  relief  to  the  husband.** 

50.  Promise  to  Perform  or  Execution  after  Marriage. — ^If  the  ante- 
nuptial agreement  on  the  part  of  the  husband  to  settle  property  on 
his  wife  is  within  the  statute,  his  subsequent  promise  aiter  marriage 
to  do  so  without  a  further  consideration  is  held  to  be  unenforceable  for 
want  of  consideration,*^  and  the  same  is  true  as  a  note  executed  by 
him  after  marriage  pursuant  to  an  oral  promise  to  give  his  intended 
wife  a  certain  sum  of  money. *^  If  the  parol  antenuptial  agreement 
is  executed  by  the  husband  after  marriage  it  would  as  in  case  of  other 
settlements  by  a  husband  on  his  wife,  be  valid  and  enforceable  as 
between  them ;  though  a  husband's  parol  promise,  made  in  consider- 
ation of  the  intended  marriage,  could  not  have  been  enforced,  it  was 
nevertheless  a  valid  promise,  the  performance  of  which,  after  it  has 
been  actually  performed,  cannot  be  avoided  or  retracted  by  the  prom- 
isor.** There  is  also  authority  for  the  position  that  parties  contemplat' 
ing  marriage  may  agree  orally  as  to  the  disposition  of  their  property 
and  may  confirm  such  agreement  in  writing  after  marriage,*'  and  ii 
is  not  material  that  the  subsequent  agreement  does  not  expressly  refer 

11.  Peek  s.  Peek,  77  Cal.  106,  19  23  U.  S.  (L.  ed.)  363;  Richardson  v. 
Pac.  227,  11  A.  S.  R.  244,  1  L.R.A.  Richardson,  148  lU.  563,  36  N.  E.  COS, 
185;   Green   v.   Green,  34  Kan.   740,  26  L.R.A.  305. 

10  Pac.  156,  55  Am.  Rep.  256.     See  15.  Richardson   v.   Richardson,  148 

also  McAnnulty  v.  McAnnulty,  120  111.  111.  563,  36  N.  E.  608,  26  L.R.A.  305. 

26,  11  N.  E.  397,  60  Am.  Rep.  552;  16.  Blaekwell     v.     Blackwell,     196 

Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215,  Mass.   186,  81   N.   E.   910,   12   Ann. 

39  Am.  Dec.  501;   Glass  v.  Hulbert,  Cas.  1070    (discharge  by  husband  of 

102  Mass.  24,  3  Am.  Rep.  418.  mortgage     in     pursuance     of     parol 

12.  Peek  v.  Peek,  77  Cal.  106,  19  promise  before  marriage). 

Pac.  227,  11  A.  S.  R.  244,  1  L.R.A.  Note:  13  Ann.  Cas.  559,  560. 

1&5.  17.  Eberhart  v.  Rath,  89  Kan.  329, 

13.  Green  v.  Green,  34  Kan.  740,  131  Pac.  604,  Ann.  Cas.  1915A  268. 
10  Pac.  156,  55  Am.  Rep.  256.  Notes:  13  Ann.  Cas.  559;  Ana  Casr 

14.  Uoyd  V.  Fulton,  91  U.  S.  479,  1915A  271. 
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to  tlie  prior  oral  agreement. ^^  On  the  other  hand,  it  has  been  held 
lluit  the  placing  in  writing  after  marriage  of  an  agreement  by  which 
each  party  relinquishes  all  right  in  the  other's  property  in  accordance 
with  an  antenuptial  parol  contract  which  was  invalid  under  the  stat- 
ute of  frauds  did  not  validate  it  unless  the  writing  recited  that  it 
was  executed  to  furnish  evidence  of  the  previous  one.*'  So  where  a 
wife  by  an  oral  antenuptial  agreement  in  consideration  of  the  mar- 
riage agreed  not  to  claim  any  interest  in  the  husband's  estate  on  his 
death,  it  was  held  that  the  execution  by  her  after  marriage  of  an 
agreement  to  such  effect  in  pursuance  of  the  prior  agreement  did  not 
take  it  out  of  the  operation  of  the  statute,  as  the  signing  of  the  written 
instrument  after  the  marriage  could  be  regarded,  at  the  very  farthest, 
as  nothing  more  than  a  mere  acknowledgment  in  writing,  of  the 
terms  of  the  previous  verbal  agreement,  and  that  this  did  not  meet 
the  requirements  of  the  statute,  for  the  reason  that  the  statute  requires 
the  contract  itself  to  be  in  writing.^'  It  has  been  held  that  a  parol 
antenuptial  agreement,  that  on  marriage  the  property  which  the 
husband  shall  receive  of  the  wife  shall  be  given  to  her  and  the  chil- 
dren of  the  marriage  by  will,  becomes  an  executed  and  enforceable 
agreement  on  the  execution,  after  marriage,  of  the  will,  and  will 
operate  to  exclude  the  husband  from  making  any  subsequent  dis- 
position, by  codicil  or  otherwise,  so  as  to  defeat  the  agreement*  If 
a  settlement  is  made  after  marriage  in  pursuance  of  the  parol  ante- 
nuptial agreement  it  would  of  course  be  valid  as  between  the  parties, 
to  the  same  extent  as  any  other  transfer  or  conveyance  between 
spouses.*  Where,  however,  a  husband  after  marriage  conveys  or  settles 
property  on  his  wife  in  pursuance  of  a  parol  antenuptial  agreement, 
if  the  agreement  was  invalid  by  reason  of  the  statute  of  frauds,  the 
wife  should  be  deemed  a  volunteer,  according  to  the  better  view,  and 
the  settlement  would  be  subject  to  attack  by  the  husband's  creditors 
to  the  same  extent  as  any  other  voluntary  transfer  of  his  property  for 
the  benefit  of  his  wife,*  although  the  property  settled  on  the  wife 

18.  Eberhart  v.  Rath,  89  Kan.  329,       1.  Lowe  v.  Bryant,  3(T  Ga.  528,  76 
131  Pac.  604,  Ann.  Cas.  1915A  268.  Am.  Dec.  673.    A  later  case  in  Georgia 

19.  Frazer  v.  Andrews,  134  la.  621,  seems  however  to  be  to  the  contrary. 
112  N.  W.  92,  13  Ann.  Cas.  556  and   See  Ann.  Cas,  1915 A  272  note. 
note,  11  L.R.A.(N.S.)   593  and  note.       2.  See  infra,   par.  422  et  seq.,   as 

20.  Mc Annuity  v.   McAnnulty,  120  regards  conveyances  and  transfers  be- 
lli. 20,  11  N.  E.  397,  60  Am.  Rep.   tween  spouses  generally. 

552.  3.  Lloyd  v.  Fulton,  91  U.  S.  479, 
This  case  was  approved  and  followed  23  U.  S.  (L.  ed.)  363;  Carter  v.  Worth- 
in  Rowell  V.  Barber,  142  Wis.  304, 125  ington,  82  Ala.  334,  280,  516,  60  Anu 
N.  W.  937,  27  L.R.A.(N.S.)  1140,  the  Rep.  738;  Deshon  v.  Wood,  148  Mass, 
statutes  of  Wisconsin  being  similar  to  132,  19  N.  E.  1,  1  L.R.A.  518  and 
those  of  Illinois.  note;  Sattherthwaite  v.  Emley.  4  N.  J. 
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after  marriage  in  pursuance  of  the  antenuptial  agreement  was  acquired 
by  the  husband  from  the  wife  by  virtue  of  the  marriage.*  But  if  the 
agreement  was  in  writing  and  enforceable,  a  settlement  by  the  husband 
in  pursuance  thereof  after  the  marriage  would  be  deemed  based  on  a 
valuable  consideration  as  regards  the  husband's  creditors  and  not  a 
voluntary  one.* 

Revocation  or  Rescission 

51.  In  General. — ^Where  a  marriage  settlement  h  executory,  it  is 
not  discharged  or  extinguished  by  the  marriage,  under  the  general 
rule  of  the  common  law  that  marriage  discharges  nil  antenuptial 
agreements  between  the  parties.*  In  such  a  case  equity  regards  it 
imreasonable  that  the  intermarriage  in  view  of  which  the  agreement 
was  entered  into  should  itself  destroy  the  agreement.'  Thus  in  an 
early  case  it  was  held  that,  though  the  general  rule  was  that  if  a 
woman  takes  for  her  husband  a  man  who  is  indebted  to  her,  the  debt 
is  thereby  discharged  or  extinguished,  still  an  antenuptial  contract 
by  which  a  husband  agrees  to  pay  the  wife  a  certain  sum  after  mar- 
riage was  not  discharged  in  equity  by  the  marriage.*  It  seems  to  be 
well  settled  that  an  antenuptial  contract,  which  is  not  to  be  performed 
during  the  coverture,  is  not  discharged  by  the  marriage  of  the  parties 
to  it,  even  at  law.*  After  the  marriage  the  wife  at  common  law  is 
deprived  of  the  power  to  contract,  and  therefore  is  incapable  of  releas- 
ing her  husband  from  the  obligations  imposed  on  him  by  the  agree- 

Eq.  489,  43  Am.  Dec.  618,  as  explained  it  is  held  that  Brown  v.   Slater,  16 

and  limited  by  Manning  v.  Riley,  52  Conn.  192,  41  Am.  Dec.  136;  Huguley 

N.  J.  Eq.  39,  27  Atl.  810;  Reade  v.  v.  Lanier,  86  Ga.  636,  12.  S.  E.  922, 

Livingston,  3  Johns.  Ch.  (N.  Y.)  481,  22  A.  S.  R.  487;  Houghton  v.  Hough- 

8  Am.  Dec.  620,  overruled  on  another  ton,  14  Ind.  505,  77  Am,   Dec.   69; 

point  by  Dygert  v.  Remerschnider,  32  Crostwaight    v,    Hutchinson,    2    Bibb 

N.  Y.  629.  (Ky.)  407,  5  Am,  Dec  619;  Mitchel 

Notes:  90  A.  S.  K.  510;  11  L,R.A.  v.  Mitchel,  4  B.  Mon.  (Ky.)  380,  41 

(N.S.)  594;  13  Ann.  Cas.  559;  Ann.  Am.  Dec.  237;  Sanders  v.  Miller,  79 

Cas.  1915A  272.  Ky.  517,  40  Am.  Rep.  623  note,  42 

4,  Note:  13  Ann.  Cas.  560.  Am.  Rep.  237  mem.;  Gibson  v.  Gib- 

5,  Nance  v.  Nance,  84  Ala.  375,  4  son,  15  Mass.  106,  8  Am.  Dec.  94; 
So.  699,  5  A.  S.  R.  738;  Sanders  v.  Schilling  v.  Darmody,  102  Tenn.  439, 
MiUer,  79  Ky.  517,  40  Am.  Rep.  623  52  S.  W.  291,  73  A.  S.  R.  892;  Tabb 
and  note,  42  Am.  Rep.  237  mem.  v.  Archer,  3  Hen.  &  M.  (Va.)  399,  3 

Notes:  50  Am.  Dec.  373;  90  A,  S.  Am.   Dec.   657.     See  also   Deshon  v. 

R.  511.  Wood,  148  Mass.  132,  19  N.  E.  1,  1 

See  generally.  Fraudulent  Convey-  L.R.A.  518. 

ANCES,  vol.  12,  p.  519.  Note :  2  L.R.A.  373. 

6.  See  supra,  par.  401  et  seq.,  as  8.  Brown  v.  Slater,  16  Conn.  192, 
to  effect  of  marriage  upon  antenuptial  41  Am.  Dec.  136. 

agreements  between  the  spouses.  9.  SuUings   v.   Richmond,    5    Allen 

7.  Savage  v.  Savage,  141  Fed.  346,   (Mass.)  187,  81  Am.  Dec,  742. 
72  C.  C.  A,  494,  3  L.R.A.(N.S.)  923, 
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mont  for  her  benefit.^®  Where  the  agreement  is  a  relinquishment 
by  a  wife  of  her  interest  in  the  estate  of  the  husband,  he  may  abrogate 
the  agreement  and  release  her  therefrom;  and  his  voluntary  destruc- 
tion of  the  agreement  with  intent  to  do  so  has  been  held  an  effective 
abrogation  thereof  and  binding  upon  his  estate.^^  On  the  other  hand 
it  has  been  held  that  the  husband's  promise  after  marriage  to  release 
his  wife  from  her  antenuptial  agreement  relinquishing  her  interest 
in  his  estate  to  be  binding  on  his  estate  must  be  supported  by  a 
valuable  consideration.**  When  the  issue  is  whether  the  destruction 
of  the  antenuptial  agreement  by  which  a  wife  relinquished  her  interest 
in  the  husband's  estate,  alleged  to  have  been  destroyed  by  the  husband^ 
was  the  intent  to  release  her  therefrom,  evidence  of  his  declarations 
is  admissible  against  his  estate,**  but  where  evidence  of  such  declara- 
tions has  been  admitted,  evidence  of  his  declarations  to  the  contrary 
should  also  be  admitted.** 

52.  Provisions  for  Issue  of  Marriage. — Where  the  settlement  con- 
tains provisions  for  the  benefit  of  possible  isbue  of  the  marriage,  it 
cannot  be  revoked  or  rescinded  by  the  parties  after  marriage;  and 
where  this  is  sought  to  be  done  equity  will  interfere  to  protect  the 
interests  of  such  issue.  As  soon  as  the  marriage  is  had,  the  principal 
contract  is  executed,  and  cannot  be  set  aside  or  rescinded ;  the  estate 
and  capacities  of  the  parties  are  altered;  the  children  born  of  the 
marriage  are  equally  purchasers,  under  both  father  and  mother,  and 
therefore  such  settlements  ought  not  to  be  rescinded,  because  it  would 
affect  the  interest  of  third  persons,  the  issue.**  On  the  other  hand, 
the  parties  to  such  an  antenuptial  contract  may  change  it  at  will 
before  the  marriage.  Until  the  marriage  takes  place,  the  contract 
is  executory.  It  ie  made  in  contemplation  of  marriage,  and  if  the 
marriage  hever  occurs,  the  contract  never  comes  into  force.  It  is  sub- 
ject to  alteration  at  any  time  before  marriage,  because  it  is  not  until 
that  event  that  the  execution  of  the  contract  is  complete.** 

53.  Failure  to  Marry;  Subsequent  Misconduct  of  Wife. — ^If  the 
settlement  is  an  executed  one,  the  fact  that  the  intended  marriage,  in 
consideration  and  contemplation  of  which  it  was  made,  did  not  take 
place  does  not  necessarily  invalidate  it.    Thus  it  has  been  held  that 

10.  Tabb  V.  Archer,  3  Hen.  &  M.  vol.  1,  p.  502. 

(Va.)  399,  3  Am.  Dec.  657.  14.  Gordon  v.  Munn,  87  Kan.  624, 

11.  Gordon  v.  Munn,  87  Kan.  624,  125  Pac.  1,  88  Kan.  72,  127  Pac.  764, 
125  Pac.  1,  88  Kan.  72,  127  Pac.  764,  Ann.  Cas.  1914A  783. 

Ann.  Cas.  1914A  783;  In  re  Gangwere,  15.  South  Carolina  Loan,  etc.,  Co.  v. 

14  Pa.  St.  417,  53  Am.  Dec.  554,  Lawton,  69  S.  C.  345,  48  S.  E.  282, 

12.  Kesler's  Estate,  143  Pa.  St.  386,  104  A.  S.  R.  802 ;  Tabb  v.  Archer,  3 
22  Atl.  892,  24  A.  S.  R.  557,  13  L.R.A.  Hen.  &  M.  (Va.)  399,  3  Am.  Dec.  657.1 
581.     See  generally,  Release.  16.  South  Carolina  Loan,  etc.,  Co.  v.' 

13.  Note:  Ann.  Cas.  1914A  793.  See  Lawton,  69  S.  C.  345,  48  S.  E.  28^j 
also  Admissions  and  Declarations,  104  A.  S.  R.  802. 
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a  legal  contract  and  promise  of  marriage,  made  in  good  faith  by  a 
woman  to  one  who  has  executed  to  her  a  deed  of  land,  for  the  purpovse 
of  inducing  her  to  marry  him,  is  a  good  consideration  for  the  deed, 
and  she  will  be  entitled  to  hold  the  land  against  his  creditors,  although 
the  marriage  is  prevented  by  his  death.*'  On  the  other  hand,  if  a 
woman  gives  a  man  land  on  a  promise  of  marriage,  and  he  then  refuse 
to  marry  her,  and  continues  to  hold  the  land,  this  is  a  fraud  for  which 
the  law  will  give  proper  relief.  So,  if  a  man  should,  after  much 
solicitation  and  hesitancy,  convey  land  without  adequate  pecuniary 
consideration  to  a  woman  who  had  promised  to  marry  him,  and  who 
had  thereby  gained  great  influence  over  him,  her  refusal  to  marry 
him  would  aflFord  him  ground  for  rescinding  the  conveyance.*^  It 
would  seem  on  principle  that  the  misconduct  of  the  wife  after  the 
marriage,  or  her  failure  to  carry  out  the  marriage  obligations  does 
not  entitle  the  husband  to  rescind  an  executed  marriage  settlement 
and  reclaim  the  property,**  and  in  some  instances,  especially  in  the 
early  English  cases,  courts  of  equity  have  specifically  enforced  articles 
for  marriage  settlements  by  a  husband  though  the  wife  after  the  mar- 
riage eloped  and  lived  in  adultery.*^  It  has  been  held  in  this  coun- 
try that  a  man  who  conveys  his  property  to  a  woman  in  consider- 
f^tion  of  her  marrying  him,  which  she  subsequently  does,  cannot 
reclaim  the  property  on  a  subsequent  estrangement  of  the  parties,  and 
her  leaving  him,  although  he  claims  that  a  part  of  the  consideration 
was  her  promise  to  be  a  kind  and  dutiful  wife,  and  use  the  property 
for  their  joint  benefit,  and  support  him  in  his  old  age.*  There  is 
authority,  however,  for  the  position  that  where  a  husband  by  an 
antenuptial  settlement  agreed  to  pay  an  annuity  to  his  intended  wife, 
she  could  not  enforce  any  claim  against  his  estate  therefor  where  she 
had  without  excuse  deserted  him,  as  the  consideration  for  the  settle- 
iaaent  was  the  marriage  contract  and  if  it  was  broken  and  violated* 
by  her  the  antenuptial  contract  could  not  be  enforced.* 

54.  Fraud  Generally. — ^As  in  the  case  of  other  contracts,*  fraud 
renders  marriage  settlements  voidable  at  the  instance  of  the  party  or 
parties  defrauded,^  but  the  fact  that  a  mother  refused  her  consent  to 

17.  Smith  ▼.  Allen,  5  Allen  (Mass.)  wife  on  gifts  or  conveyances  to  her 

454,  81  Am.  Dec.  758.  by  her  husband  during  the  marriage; 

Note:  50  Am.  Dee.  373.  this  question  while  analogous  is  dis- 

>  18.  Lamb  v.  Lamb,  130  Ind.  273,  30  cussed  later.     See  infra,  par.  399  et 

N..  E.  36,  30  A.  S.  R.  227.  seq. 

19.  Evans  v.  Evans,  118  Ga.  890,       1.  Jackson  v.  Jackson,  222  111.  46, 
45  S.  E.  612,  98  A.  S.  R.  180.  78  N.  E.  19,  6  L.R.A.(N.S.)  785. 

Notes:    6    L.R.A.(N.S.)     785;    26       2.  Notes:   6  L.R.A.(N,S.)   785;  26 
L.R,A.(N.S.)   860.  L.R.A.(N.S.)  860. 

20.  Note:  6  L.R.A.(N.S.)  785..  8.  See  Fraud  and  Deceit,  vol.  12, 
The  question  has  frequently  arisen,  p.  406. 

as  to  the  effect  of  the  misconduct  of  the       4.  Lamb  v.  Lamb,  130  Ind.  273,  30 
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the  marriage  of  her  adult  daughter,  and  threatened  not  to  speak  to 
her  again  if  she  entered  into  the  marriage  without  a  settlement,  does 
not  constitute  a  fraud  entitling  either  the  husband  or  the  wife  to 
avoid  the  settlement.^  It  is  well  recognized  that  the  relation  of 
persons  betrothed  is  one  of  unbounded  confidence,  especially  on  the 
part  of  the  woman.  Such  persons  cannot  be  regarded  as  in  the  same 
category  with  buyers  and  sellers,  or  as  dealing  with  each  other  at 
arm's  length;  when  a  man  and  woman  are  on  the  eve  of  marriage, 
and  it  is  proposed  between  them  to  enter  into  an  antenuptial  contract 
on  the  subject  of  the  enjoyment  and  disposition  of  their  respective 
estates,  it  b  the  duty  of  each  to  be  frank  and  unreserved  in  the  dis- 
closure of  all  circumstances  materially  bearing  on  the  contemplated 
agreement.^  An  agreement  whereby  the  future  wife  releases  her 
claim  to  her  right  of  dower,  and  other  rights  in  the  estate  of  her  hus- 
band, on  his  demise,  must  be  free  from  fraud  or  imposition,  and  it 
will  be  regarded  with  the  most  rigid  scrutiny,  and  will  not  be  approved 
where  it  appears  that  the  future  wife  has  l^n  overreached  or  deceived, 
or  has  been  induced  by  false  representations  to  make  the  contract' 
So  where  there  is  intentional  concealment  or  misrepresentation  on  the 
part  of  the  intended  husband  of  the  extent  of  his  property,  this  may 
constitute  such  fraud  on  the  intended  wife  as  will  entitle  her  to  avoid 
an  antenuptial  agreement  by  which  she  relinquishes  all  interest  as 
widow  in  the  estate  of  the  husband.^  And  it  seems  that  where  the 
wife  by  antenuptial  contract  releases  all  her  interest  in  her  husband's 
estate,  the  presumption  is  against  its  validity  and  the  burden  of  proof 
is  on  those  claiming  adversely  to  the  wife  to  prove  the  perfect  fairness 
of  the  transaction,*  especially  where  the  provision  made  for  the  wife 
is  inadequate.*®.  On  the  other  hand,  if  the  provision  made  for  the 
wife  was  not  unreasonable,  this  would  rebut  any  presumption  of 
.fraud  which  might  otherwise  have  arisen,**  and  any  presumption  of 

N.  E.  36,  30  A.  S.  R.  227  and  note;   27  Am.  Rep.  22;  Kline  v.  Kline,  57 

Tilton  V.  Tilton,  130  Ky.  281,  113  S.   Pa.  St.  120,  98  Am.  Dec.  206;  Neely's 

W.  134,  132  A.  S.  R.  359.  Appeal,  124  Pa.  St.  406,  16  Atl.  883, 

Note:  16  Ann.  Cas.  710.  10  A.  S.  R.  594;  In  re  Warner,  207 

5.  Tabb  v.  Archer,  3  Hen.  &  M,  Pa.  St.  580,  57  Atl.  35,  99  A.  S.  B. 
(Va.)  399,  3  Am.  Dec.  657.  804. 

6.  Tilton  V.  Tilton,  130  Ky.  281, 113  9.  Pierce  v.  Pierce,  71  N.  Y.  154, 
S.  W.  134,  132  A.  S.  R.  339;  Kline  27  Am.  Rep.  22.  See  also  Neely's  Ap- 
V.  Kline,  57  Pa.  St.  120,  98  Am.  Dec.  peal,  124  Pa.  St.  40d,  16  Atl.  883,  10 
206  and  note.  A.  S.  R.  594. 

Note:  27  Am.  Rep.  26.  10.  Tilton  v.  Tilton,  130  Ky.  281, 

7.  Hannon  V.  Hannon,  46  Mont.  253,  113  S.  W.  134,  132  A.  S.  R.  359; 
127  Pac.  466,  Ann.  Cas.  1914B  616;  In  re  Warner,  207  Pa.  St.  580,  57  Atl. 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am.   35,  99  A.  S.  R.  804. 

Rep.  22;  Diller  v.  Diller,  141  Wis.  255,  Notes:  16  Ann.  Cas.  710;  Ann.  Caa. 
124  N.  W.  278,  25  L.R.A.(N.S.)  751.   1914B  620. 

8.  Pierce  v.  Pierce,  71  N.  Y.  154,    *   11.  Neely's  Appeal,  124  Pa.  St.  406, 
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fraud  on  the  wife  is  to  be  deemed  rebutted  when  the  agreement  con- 
sists of  mutual  relinquishments  of  interests  in  each  other's  estates, 
and  the  interest  which  she  reserves  in  her  estate  does  not  appear  to 
be  disproportionate  or  unreasonable.**  Where  at  the  time  of  executing 
the  antenuptial  agreement  releasing  her  interest  in  her  husband's 
estate  the  extent  of  his  estate  was  concealed  from  her,  it  has  been  held 
that  the  presumption  of  fraud  was  not  overcome  by  the  fact  that  the 
intended  wife  in  company  with  her  husband  and  while  on  the  way 
to  be  married,  signed  a  memorandum  in  the  office  of  her  husband's 
attorney,  acknowledging  that  she  was  informed  of  the  extent  of  his 
estate.**  In  determining  what  constitutes  a  reasonable  provision  the 
age  of  the  parties  is  material ;  a  provision  for  a  wife  when  the  parties 
were  young  might  be  considered  unreasonable  where  it  would  not  be 
deemed  so  in  case  the  parties  were  well  advanced  in  years.  *^  As  a 
general  rule  the  conduct  of  the  husband  after  marriage  does  not  affect 
the  question  whether  his  wife  was  induced  by  his  fraud  to  execute  an 
antenuptial  agreement,  relinquishing  her  interest  in  his  estate.**  A 
court  will  not  refuse  to  give  effect  to  the  wife's  relinquishment  of  her 
interest  in  her  husband's  estate,  if  the  agreement  was  free  from  fraud 
or  deceit,  because  the  provision  made  for  the  wife  is  in  great  dis- 
proportion to  the  husband's  estate.** 

55.  Mistake,  Ignorance  or  Duress. — ^Ignorance  on  the  part  of  the 
intended  wife  of  her  legal  rights  would  not  itself  entitle  her  to  avoid 
her  antenuptial  agreement  relinquishing  her  interest  in  her  husband's 
estate.*'  So  ignorance  by  the  parties  to  an  antenuptial  contract  of  the 
law  that  marriage  operates  as  a  revocation  of  a  prior  will  does  not 
invalidate  the  contract,  nor  annul  the  settlement  thereunder.**  It 
is  established  law  that  where  parties  deal  at  arm's  length  in  respect 
to  ordinary  business  matters,  the  false  representation  of  the  legal  effect 
of  a  written  instrument  will  not  constitute  fraud.  But  the  rule  that 
the  false  representation  of  the  legal  effect  of  a  written  instrument  will 
not  constitute  actionable  fraud  does  not,  by  any  means,  apply  to  all 
cases;  on  the  contrary,  there  are  very  many  cases  over  which  it  doeg 

16  Atl.  883,  10  A.  S.  R.  594;  In  re  125  Pac.  1,  88  Kan.  72,  127  Pac.  764, 

Robinson,  222   Pa.   St.   113,  70   Atl.  Ann.  Cas.  1914A  783. 

966,  128  A.  S.  R.  794.  17.  Robbins    v.    Robbins,    225    111. 

12.  Rieger  v.  Schaible,  81  Neb.  33,  333,  80  N.  E.  326,  9  L.R.A.(N.S.)  953 
115  N.  W.  560,  16  Ann.  Cas.  700,  17  and  note.  See  also  Equity,  vol.  10, 
L.R.A,(N.S.)   866.  p.  308. 

13.  In  re  Warner,  207  Pa.  St.  580,  18.  Hudnall  v.  Ham,  183  HI.  486, 
57  Atl.  35,  99  A.  S.  R.  804.  56  N.   E.   172,  75  A.   S.  R.  124,  48 

14.  Neely's  Appeal,  124  Pa.  St.  406,  L.R.A.  557;  Robbins  v.  Robbins,  225 
16  Atl.  883,  10  A.  S.  R.  594.  III.  333,  80  N.  E.  326,  9  L.R.A.(N.S.) 

15.  Lamb  v.  Lamb,  130  Ind.  273,  30  953.  See  also  Equity,  vol.  10,  p,  304 
N.  E.  36,  30  A.  S.  R.  227.  et  seq. 

IG.  Gordon  v.  Mnnn,  87  Kan.  624, 
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• 
not  extend.^'    And  it  seems  that  due  to  the  confidential  relation  of 

the  parties,  the  intended  husband's  representation  of  the  legal  effect 
of  an  antenuptial  agreement  by  which  the  wife  relinquishes  her 
interest  in  his  estate  may  constitute  fraud  entitling  the  wife  to  avoid 
the  agreement.*®  To  determine  the  fairness  and  reasonableness  of  an 
antenuptial  contract,  the  court  will  inquire  into  all  the  circumstances, 
such  as  the  means  of  both  parties,  their  ages  and  the  woman's  full  and 
clear  knowledge  of  the  nature  of  the  deed  she  is  signing,*  If  a  mar- 
riage is  solemnized  under  the  mistaken  belief  that  the  husband  of 
the  wife  had  died,  both  parties  being  equally  informed  of  the  previous 
marriage  and  of  the  circumstances  from  which  the  death  of  her  hus- 
band was  inferred,  and  the  marriage  is  followed  by  the  assumption 
of  marital  duties  and  privileges  until  the  death  of  the  man,  his  heirs 
cannot  in  equity  compel  her  to  surrender  property  or  rights  vested 
in  her  by  an  antenuptial  contract,  on  the  ground  that  it  was  entered 
into  on  a  mistaken  assumption  that  her  husband  was  dead.*  The 
fact  that  an  intended  wife  executed  an  antenuptial  Agreement  accept- 
ing the  provision  therein  made  for  her  in  lieu  of  all  her  interest  in 
her  intended  husband's  estate,  in  pursuance  of  his  threat  not  to  enter 
into  the  marriage,  the  invitations  for  which  were  out,  unless  she  did 
so,  has  been  held  not  to  constitute  duress  especially  where  before 
executing  the  agreement  she  consulted  her  friends  and  relatives.* 

56.  Setting  Aside  Agreement  for  Fraud. — When  an  intended  hus- 
band, by  misrepresentation,  deception,  and  undue  advantage,  fraud- 
ulentiy  induces  his  intended  wife  to  execute  an  antenuptial  contract 
whereby  she  relinquishes  her  interest  in  his  estate,  she  may,  after  the 
marriage,  and  before  his  death,  have  such  contract  set  aside;  and  she 
has  the  right  to  prove  his  misconduct  after  marriage,  for  the  purpose 
of  showing  that  her  act  in  bringing  the  suit  was  not  premature.* 
Where  an  unconscionable  antenuptial  contract  was  signed  and  the 
wife  applied  to  have  it  canceled  thirty-two  years  after  its  execution, 
the  doctrine  of  acquiescence  cannot  be  used  to  defeat  her  claim,  when 
the  same  improper  influence  which  induced  her  to  sign  it  operated 
to  lull  her  into  silence  during  those  years.*  Where  the  representatives 
of  a  deceased  husband  attempts  to  set  aside  a  marriage  settlement 

19.  See  Fraud  and  Deceit,  voL  12,  L.R.A.(N.S.)  1199. 

p.  295.  3.  Neely's  Appeal,  124  Pa.  St.  406, 

20.  Lamb  v.  Lamb,  130   Ind.  273,  16  Atl.  883,  10  A.  S.  R.  594. 

30  N.  E.  36,  30  A.  S.  R.  227.  4.  Lamb  v.  Lamb,  130  Ind.  273,  30 

Note:  9  L.R.A.(N.S.)  953.  N.  E.  36,  30  A.  S.  R.  227.    Sea  Can- 

1.  Tilton  V.  Tilton,  130  Ky.  281, 113  cellation  o*  Instruments,  vol.  4,  p. 
S.  W,  134,  132  A.  S.  R.  359.  494. 

2.  Ogden  v.  McHugh,  167  Mass.  276,  6.  Taton  v.  Tilton,  130  Ky.  281, 113 
45  N.  E.  731,  57  A.  S.  R.  456.  See  S.  W.  134,  132  A.  S.  R.  359.  See 
also  Turner  v.  Williams,  202  Mass.  500,  also  Cancellation  of  Instrumjbnts, 
89  N.  E.  110,  132  A.  S.  R.  511,  24  vol.  4,  p.  514  et  seq. 
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alleged  to  have  been  secured  by  the  woman's  falsely  representing 
herself  to  be  single,  when  she  was  in  fact  married,  they  have  the  bur- 
den of  showing  the  existence,  at  the  time  of  the  second  marriage,  of  a 
valid  subsisting  prior  one.* 

Construction  of  Marriage  Settlements 

57.  In  GeneraL — ^It  is  a  cardinal  principle  that  marriage  settle- 
ments, executory  in  their  nature,  ought  to  be  construed  and  moulded 
in  equity  according  to  the  intention  of  the  parties.'  The  intention 
of  the  parties  should  be  collected  from  the  nature  of  the  agreement, 
the  language  and  context,  the  usage  in  such  cases,  and  the  legal  rights 
of  the  parties,  as  they  existed  before,  and  would  have  existed  after  the 
marriage,  if  no  agreement  had  been  made ;  ^  and  the  conditions  and 
circumstances  surrounding  the  parties  at  the  time  the  agreement  was 
made,  are  also  proper  matters  to  be  considered.*  Parol  evidence,  how- 
ever, cannot  be  resorted  to,  unless  there  is  some  latent  ambiguity,  or 
unless  there  is  some  omission  through  fraud  or  accident.**  Whenever, 
in  marriage  articles,  a  settlement  is  proposed  to  be  made,  if  there  be 
any  casus  omissus,  or  chasm,  in  the  uses  or  estate  intended  to  be 
settled,  such  casus  omissus,  or  chasm,  shall  be  supplied  by  the  court 
according  to  the  intention  of  the  parties,  if  possible  to  be  collected 
from  the  instrument;  if  not,  then  from  the  rules  of  law,  or  the  usages 
customary  in  such  settlements.**  A  provision  in  an  antenuptial  agree- 
ment that  the  man  will,  during  his  natural  life  and  the  life  of  his 
intended  wife,  provide  for  her  all  the  necessities  of  life,  and  at  his 
death  allow  her  a  certain  sum  of  money  in  lieu  of  all  other  interest  in 
his  estate,  entitles  her  to  a  provision  for  necessaries  during  her  life 

6.  Turner  v.  Williams,  202  Mass.  And  see  generally,  Contracts,  vol. 
500,  89  N.  E.  110,  132  A.  S.  R.  511,  6,  p.  835. 

24  L.R.A.(N.S.)  1199.  8.  Brown  v.  Slater,  16  Conn.  192,  41 

7.  Brown  v.  Slater,  16  Conn.  192,  41  Am.  Dee.  136 ;  Baldwin  v.  Carter,  17 
Am.  Dec.  136;  May  v.  May,  7  Fla.  Conn.  201,  42  Am.  Dec,  735;  Tabb  v. 
207,  68  Am.  Dec.  431;  Collins  v.  Pbil-  Arcber,  3  Hen.  &  M.  (Va.)  399,  3 
lips,  259  111.  405,  102  N.  E.  796,  Ann.  Am.  Dec.  657. 

Cas.  1914C  188;  Rieger  v.  Schaible,  81  9.  Collins  v.  Phillips,  259  111.  405, 

Neb.  33,  116  N.  -W.  560,  16  Ann.  Cas.  102  N.  E.  796,  Ann.  Cas.  1914C  188. 

700,  17  L.R.A.(N.S.)  866;  McLeod  v.  See  also  Contracts,  vol.  6,  p.  849. 

Board,  30  Tex.  238,  94  Am.  Dec.  301;  10.  Tabb  v.  Archer,  3  Hen.  &  M. 

Bank  of  Greensboro  v.  Chambers,  30  (Va.)  399,  3  Am.  Dec.  657.    See  Evi- 

Grat.   (Va.)    202,  32  Am.  Rep.  661;  dence,   vol.   10,   p.   1016   et   seq.,   as 

Tabb  V.  Archer,  3  Hen.  &  M.   (Va.)  regards  the  general  rules  as  to  admissi- 

399,  3  Am.  Dec.  657;  Diller  v.  Diller,  bility  of  parol  evidence  to  vary  written 

141  Wis.  255, 124  N.  W.  278,  25  L.RA.  agreement. 

(N.S.)  751.  11.  Tabb  v.  Archer,  3  Hen.  &  M. 

Note:  50  Am.  Dee.  373.  (Va.)  399,  3  Am.  Dec.  657* 
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after  his  death. ^"  Usually,  where  by  a  marriage  settlement  an  estate 
is  conveyed  for  the  benefit  of  the  intended  wife  it  is  expressly  stated 
that  it  is  for  her  sole  and  separate  use,  still  in  order  to  create  such  an 
estate  it  is  not  necessary  to  expressly  so  state,  and  the  courts  as  will 
be  seen  later  are  inclined  to  construe  such  agreements  most  favorably 
to  the  wife  and  as  creating  a  separate  estate  in  her  for  the  reason  that 
it  must  apparently  have  been  the  intention  of  the  intended  husband 
to  confer  on  the  wife  a  full  beneficial  interest  in  the  property  thus 
settled.!* 

58.  Provisions  for  Issue  or  Children. — ^It  is  recognized  that  a  pro- 
vision for  the  issue  of  the  marriage  is  usually  one  of  the  great  and  im- 
mediate objects  of  marriage  settlements,  and  consequently  a  principal 
intention  of  such  an  agreement  must  be  to  secure  such  a  settlement  as 
shall  contain  an  effectual  provision  for  that  issue,  and  the  courts 
recogtiize  such  an  intention  and  are  influenced  thereby  in  constru- 
ing the  agreement.**  So  where  property  is  conveyed  to  trustees  to  be 
held  for  the  benefit  of  a  husband  and  wife  during  their  lives  with 
remainder  to  their  children  without  limitation  to  their  heirs,  the 
children  will  take  the  equitable  fee  in  remainder,  and  not  merely  a 
life  estate,  if  such  was  the  intention  of  the  parties,  and  no  trust  will 
result  in  favor  of  the  grantors.*-'  The  term  "child"  or  "children" 
should  be  construed  to  include  a  child  of  the  wife  by  a  former  mar- 
riage; in  such  a  case  it  would  be  a  most  unnatural  as  well  as  forced 
construction  which  would  confine  the  general  terms  of  an  antenuptial 
contract  which  are  broad  enough  to  include  "all  the  children  of  the 
wife  to  those  only  she  might  thereafter  have,  and  thus  exclude  the 
issue  of  the  first  marriage  from  all  benefit  of  the  estate  of  the  mother 
previously  acquired.**  An  antenuptial  agreement  by  the  husband  to 
adopt  a  child  of  the  intended  wife  and  to  leave  all  her  property  to 
such  child  does  not  deprive  the  husband  of  the  right  to  make  reason- 
able gifts  of  property  to  his  relatives  before  his  death.*' 

59.  Property  and  Rights  Affected  Generally. — A  husband,  on  his 
marriage,  is  a  purchaser  for  a  valuable  consideration,  and  should  not 

12.  Deller  v.  Deller,  141  Wis.  255,  the  marriage  purchased  other  lands 
124  N.  W.  278,  25  L.R.A.(N.S.)  761.  which    were   conveyed   to   the   trustee 

13.  See  infra,  par.  155  et  seq.,  as  with  the  same  limitation  as  that  con- 
regards  separate  estates  of  married  tained  in  the  marriage  settlement  ex- 
women,  cept  that  the  limitation  to  the  children 

14.  Tabb  v.  Archer,  3  Hen.  &  M.  was  to  them  and  their  heirs,  was  held 
(Va.)  399,  3  Am.  Dec.  657.  to  show  that  it  was  the  intention  of 

15.  Adams  v.  Guerard,  29  Qa.  651,  the  parties  that  the  children  should 
76  Am.  Dec.  624  (the  settlement  in  take  a  fee  in  remainder  under  the  set- 
this  case  was  executed  before  the  enact-  tlement). 

ment  of  the  Geor^a  statute  making       16.  Michael  v.  Morey,  26  Md.  239, 
all  estates  estates  m  fee  unless  some  90  Am.  Dec.  106. 
less  estate  be  expressly  limited  and  the       17.  Dickinson  v.  Seaman,  193  N.  Y. 
fact  that  the  husband  and  wife  after  18,  85  N.  E.  818,  20  L.R.A.{N.S.)  1154 
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be  deprived  of  any  of  his  legal  rights  accruing  on  the  marriage,  except 
such  as  he  shall  have  expressly  covenanted  or  consented  to  give  up 
by  the  articles  concluded  between  him  and  his  intended  wife.  In 
decreeing  a  settlement,  therefore,  the  court  ought  to  inquire  how  far 
he  has  given  his  consent  to  this  deprivation ;  beyond  which  the  court 
cannot  go.  Therefore,  if  there  be  in  the  articles  any  contingency 
unprovided  for,  in  the  happening  of  which  his  legal  rights,  jure 
mariti,  may  take  place  without  prejudice  to  the  general  scope  and 
intention  of  the  articles,  and  to  the  interests  of  those  who  are  within 
the  consideration  of  them,  the  settlement  to  be  made,  in  case  of  such 
contingency  happening,  ought  to  pursue  the  rules  of  law,  so  as  to 
let  him  into  the  enjoyment  of  those  legal  rights;  and  the  same  con- 
struction of  marriage  settlements  ought  to  be  made  in  favor  of  the 
wife's  rights  accruing  on  the  marriage.*®  Accordingly  a  doubtful  or 
ambiguous  antenuptial  agreement  by  which  a  wife  surrenders  her 
claims  in  her  husband's  property,  which  will  admit  of  more  than 
one  construction,  will  receive  that  most  favorable  to  her,**  Thus,  the 
inchoate  right  of  dower  does  not  constitute  a  personal  claim  against 
the  husband,  but  is  a  right  that  may  ripen  into  an  interest  in  his 
real  estate  in  case  he  predeceases  her,  A  release,  therefore,  by  a  com- 
mon law  wife,  of  all  demands  which  she  has  or  may  have  against  her 
husband  by  reason  of  past  relations  or  for  any  cause  whatever,  and 
freely  discharging  and  releasing  him  from  any  and  all  claims  and 
obligations  to  her  is  not  a  release  of  dower.*®  Upon  the  wife's  obtain- 
ing a  divorce  for  her  husband's  wilful  refusal  to  support  her,  alimony 
may  be  granted  to  her,  notwithstanding  an  antenuptial  contract 
between  her  and  her  husband  that  neither  should  claim  any  right  in 
her  property  which  the  other  might  have  at  the  time  of  marriage,  or 
might  acquire  during  coverture.  The  antenuptial  contract  proceeds 
on  the  supposition  that  the  marriage  is  to  be  consummated,  and  it  is 
the  marriage  which  imposes  the  duty  on  the  husband  to  support 
the  wife.  That  duty  is,  by  the  contract,  presumed  to  remain  until 
removed  by  death.  The  contract  is  in  neither  case,  to  take  the  place 
of  his  duty  to  support,  but  presumes  that  duty  to  exist  and  to  be 
performed  to  the  termination  of  the  life  of  one  of  the  parties.*  Where 
it  was  agreed  by  marriage  articles  that  all  the  estate,  real  and  personal, 
of  the  wife  should  remain  in  her  right  and  possession  during  the  mar- 

and  note  discussing  the  cases  as  to  25  L.R.A.(N.S.)  751, 

when  a  gift  is  invalid  as  a  fraud  on  19.  Deller  v.  Delier,  141  Wis.  255, 

a  contract  to  make  a  will.     And  see  124  N.  W.  278,  25  L.R.A.(N.S.)  751. 

Wills,  as  to  the  general  validity  and  20.  Lavery  v.  Hutchinson,  249  111. 

eflfeet  of  contracts  to  make  wills.  86,  94  N.  E.  6,  Ann.  Cas.  1912A  74. 

18.  Tabb  v.  Archer,  3  Hen.  ds  M.  1.  Stearns  v.  Steams,  66  Vt  187,  2S 

(Va.)  399,  3  Am.  Dec.  657;  DeUer  v.  Ati,  875,  44  A.  S.  R.  836. 
DeUer,  141  Wis.  255,  124  N.  W.  278, 
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riage,  and  the  profits  only  to  go  to  the  support  of  the  hushand  and 
wife,  and  issue,  if  any;  and  further,  that  the  husband  would  never 
sell  or  dispose  of  any  part  of  the  estate,  but  that  it  should  always  be 
held  as  an  inviolable  fund,  for  their  support  and  that  of  their  issue,  the 
first  clause  was  construed  as  containing  a  declaration  of  the  uses  of 
the  estate  during  the  coverture  only  and  the  second  as  declaring  the 
uses  afterwards.  The  husband,  therefore,  as  well  as  the  wife,  was 
held  entitled  to  the  benefit  of  these  uses  for  life.* 

60.  Rights  of  Inheritance  or  Distribution;  Community  Property 
Rights. — The  right  of  a  husband  or  a  wife  to  inherit  or  take  as  dis- 
tributee the  estate  of  the  other  is  not  taken  away  by  an  antenuptial 
contract  unless  such  intention  is  clearly  apparent  from  the  contract.* 
So  a  provision  releasing  the  wife's  right  of  dower  does  not  release  her 
right  of  inheritance.*  Likewise,  it  has  been  held  that  a  widow's  right  to 
a  distributive  share  of  her  husband's  personal  estate  is  not  barred  by  an 
antenuptial  agreement  that  she  will  accept  certain  provisions  therein 
undertaken  to  be  made  for  her  by  him,  in  place  of  and  as  a  substitute 
for  dower  in  his  estate,  and  as  a  bar  and  estoppel  to  any  and  every  other 
claim  by  her  on  his  estate.*  On  the  other  hand,  it  is  not  essential  that 
the  agreement  should  say  in  express  terms  that  the  spouse  relinquishes 
the  right  to  take  as  heir  or  distributee.  If  the  language  used  is  broad 
enough  to  include  that  right  and  appears  to  have  been  intended  to 
do  so,  it  will  as  readily  be  given  that?  effect  as  if  it  in  express  terms 
relinquishes  the  right.*  Thus  it  has  been  held  that  a  husband's  right 
to  take  as  heir  or  distributee  of  his  wife  is  released  by  an  antenuptial 
agreement  that  neither  should,  by  reason  of  the  marriage,  "take  any 
right,  title  or  interest  in  or  to  the  property  of  the  other,  either  during 
their  lives  or  after  the  death  of  either,"  and  that  the  husband  would 
"never  at  any  time  claim  any  right,  title  or  interest  in  or  to  any  prop- 
erty" of  the  wife  "either  during  her  lifetime  or  upon  her  death,"  in 
case  he  survived  her,  and  that  she  should  retain  her  property  free 
and  clear  of  any  inchoate  right  of  dower  in  her  husband,  with  full 
power  and  authority  to  convey  or  dispose  of  the  same  by  will,  as  she 
might  see  proper.'  A  marriage  settlement  under  which  each  spouse 
retains  "absolute  control  in  and  over  their  respective  estates  and  prop* 

2.  Tabb  v.  Archer,  3  Hen.  &  M.  U.  S.  (L.  ed.)  347;  Collins  ▼.  Phillips, 
(Va.)   399,  3  Am.  Dec.  657.  259  111.  405,  102  N.  E.  796,  Ann.  Cas. 

3.  Note:  Ann.  Cas.  1914C  192.    See  1914C  188. 

also  Descent  and  Distribution,  voL  Note:   Ann.   Cas.  1914C   194,  195, 

0>  p.  63.  7.  Collins  v.  PhUIips,  259  111.  405, 

4.  Sullings   v.    Richmond,    6    Allen  102  N.  E.  796,  Ann.  Cas.  1914C  188 
(Mass.)  187,  81  Am.  Dec.  742.  (in  this  case  at  the  time  of  the  mar- 
Note:  Ann.  Cas.  1914C  195.  riage  the  husband  was  a  widower  with 

.  6.  Sullings    V.    Richmond,    5    AH^n  a  family  of  children  and  the  wife  a 
(Mass.)   187,  81  Am.  Dec;  742.  childless  widow  62  years  of  age). 

6.  MarshaU  v.  Beall,  6  How.  70,  12 
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erty  as  now  owned  by  each,  and  which  may  be  acquired  during  their 
coverture/'  with  the  right  of  disposition  reserved  to  each,  to  be  exer- 
cised at  any  and  all  times  during  coverture  without  the  consent  or 
interference  of  the  other,  excludes  the  attachment  of  community 
property  rights  in  favor  of  one  spouse  in  property  acquired  by  the 
other  during  coverture.* 

61.  Widow's  Allowance. — ^In  order  that  the  intended  wife's  relin- 
quishment of  her  interest  in  her  husband's  estate  may  include  her 
statutory  allowance  it  is  not  essential  that  such  interest  be  expressly 
named.*  Such  relinquishment  unquestionably  must  be  clearly  and 
obviously  manifested  by  the  contract;  but  when  this  is  the  case,  eflFect 
must  be  given  to  the  intention  of  the  parties  in  this  as  in  other  par^ 
ticulars.^*  Thus  the  statutory  allowance  to  a  widow  out  of  her  hus- 
band's estate  has  been  held  to  be  included  in  a  release  of  all  rights 
of  dower,  or  "other  interest,"  ^^  or  of  "all  right,  title  and  interest 
which  she  would  have  by  law"  in  her  husband's  estate.^*  On  the 
other  hand  in  a  number  of  cases  the  agreement  of  the  intended  wife, 
though  very  sweeping  in  its  terms,  has  been  construed  not  to  include 
her  right  to  the  statutory  allowance.**  Thus  in  a  recent  case  where 
an  intended  wife  relinquished  all  claims  and  demands  of  whatsoever 
manner,  sort,  or  description  which  she  might  at  any  future  time  have 
against  her  intended  husband,  his  property  or  his  estate  by  reason 
of  her  marriage  except  only  as  otherwise  specified  in  the  contract, 
with  the  specification  that  such  relinquishment  should  include  and 
cover  "all  claims  for  dower,  support,  and  maintenance  out  of  the 
estate"  of  her  husband,  it  was  held  that  this  did  not  include  her  statu- 
tory allowance  as  a  widow.  The  reason  given  for  this  was  that  the 
idlowance  provided  for  by  statute  was  not  to  be  made  out  of  the  estate 
of  the  husband,  but  out  of  property  of  which  he  died  seised,  and 
that  the  amount  of  his  estate  for  distribution  could  only  be  determined 
lifter  costs  of  administration  had  been  deducted  from  his  property, 

8.  Wilder's  Saccession,  22  La.  Ann.  Peck,  12  R.  I.  485,  34  Am.  Rep.  702 
219,  2  Am.  Rep.  721.  ("all   claim   to   the   other's   property 

9.  Kroell  v.  Kroell,  219  HI.  105,  76  which    might    arise    by    marriage") ; 
K.  E.  C3,  4  Ann.  Cas.  801  (relinquish-  Deller  v.  Deller,  141  Wis.  255,  124  N. 
inent  by  wife  of  "all  interest  I  may  W.  278,  25  L,R.A.(N.S.)  751. 
acquire,  by  virtue  of  such  marriage.  Note:  25  L.R.A.(N.S.)  751. 

in  and  to  all  his  property,  both  real,       10.  McLeod  v.  Board,  30  Tex.  238, 

personal  and  mixed,  now  in  his  pos-  94  Am.  Dec.  301. 

session  or  that  he  vay  hereafter  ac-       11.  Rieger  v.  Schaible,  81  Neb.  3.% 

quire,  renouncing  forever  all  claim,  in  115  N.  W.  560,  16  Ann.  Cas.  700,  17 

law,  equity  or  courtesy,  (sic)  dower,  L.R.A.(N.S.)  866. 

homestead,    supervisorship     (sic)     or       12.  Deller  v.  Deller,  141  Wis.  255^ 

otherwise").    Rieger    v.    Schaible,   81  124  N.  W.  278,  25  L.R.A,(N.S.)  753 

Neb.  33,  115  N.  W.  560,  16  Ann.  Cas.       13.  Note:  25  L.R.A.(N.S.)  751. 

700,   17   L.R.A.(N.S.)    866;   Peck   v. 
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and  that  the  allowance  to  the  widow  is  one  of  the  expenses  of 

adminis^tration.^* 

Enforcement  of  Marriage  Settlements 

62.  In  General. — Marriage  as  heretofore  shown  is  a  sufficient  con- 
sideration to  support  an  antenuptial  agreement.^*  Indeed  it  is  ranked 
as  among  the  most  valuable  of  considerations,  although  distinguish- 
able from  other  valuable  considerations  in  that  it  is  not  capable  of 
being  reduced  to  a  value  which  can  be  expressed  in  dollars  and  cents, 
and  also  in  that,  after  the  marriage,  the  status  cannot  be  changed  by 
setting  it  aside,  rescinding,  or  canceling  it,  and  hence  the  parties 
cannot  be  placed  in  statu  quo.  Therefore  sound  policy  requires  the 
enforcement  of  contracts  entered  into  prior  thereto  and  which  induced 
the  marriage.'*  Courts  of  equity,  therefore,  do  not  hesitate  to  assume 
jurisdiction  specifically  to  enforce  marriage  settlements  when  execu- 
tory," and  such  an  agreement  in  so  far  as  it  imposes  obligations  on 
the  intended  wife  may  be  specifically  enforced  against  her  or  her 
estate.'®  If  thfe  settlement  is  an  executed  one,  as  distinguished  from 
articles  for  a  settlement,  executory  in  their  nature,  it  must  be  left  to 
its  legal  operation  and  construction,  and  a  court  of  equity  will  not 
interfere  to  direct  any  other  settlement.  In  view  of  this  rule  the 
courts  have  been  called  on  to  determine  whether  the  settlement  was 
executed,  or  executory  merely ;  and  where  the  agreement  related  solely 
to  the  wife's  property  and  the  only  covenants  were  those  on  the  part 
of  the  husband  which  he  had  broken,  the  agreement  was  held  execu^ 
tory,  and  a  settlement  in  accordance  with  the  agreement  decreed.^* 
Equity  will  not  decree  a  conveyance  directed  to  be  made  by  a  marriage 
settlement,  when  such  settlement  operates  itself  as  a  conveyance,  and 
has  every  effect  which  could  possibly  be  produced  by  the  conveyance 
which  it  directs  to  be  made.*®  In  order  that  equity  should  enforce  a 
marriage  settlement  by  which  it  is  claimed  a  wife  relinquished  all 
interest  in  the  estate  of  her  husband,  which  has  been  lost  or  destroyed, 

14.  Johnson  v.  Johnson.  154  Ta.  118,  Am.  Dec.  365;  Michael  v.  Morey,  26 
134  N.  VV.  553,  37  L.R.A.(N.S.)  875  Md.  239,  90  Am.  Dec.  106;  Busey  v, 
in  which  case  the  court  also  states  that  McCurley,  61  Md.  436,  48  Am.  Dec. 
the  wife  could  not  by  any  provision  117;  Stratton  v.  Stratton,  58  N.  H. 
release  her  right  to  the  statutory  allow-  473,  42  Am.  Dec.  604 ;  Tabb  v.  Archer, 
jince  though  as  far  as  the  earlier  Iowa  3  Hen.  &  M.  (Va.)  399,  3  Am.  Dee. 
eases  were  concerned  the  decision  was  657. 

not  essential.  18.  Stratton  v.  Stratton,  58  N.  H. 

15.  See  supra,  par.  36.  473,  42  Am.  Dec.  604. 

16.  Note:  26  L.R.A.(N.S.)  858.  19.  Tabb  v.  Archer,  3  Hen.  &  M. 

17.  Nance  v.  Nance,  84  Ala.  375,  4  (Va.)  399,  3  Am.  Dec.  657. 

So.  699,  5  A.  S.  R.  378;  Baldwin  v.       20.  Adams  v.  Guerard,  29  Qa.  651, 
Carter,  17  Conn.   201,  42   Am.  Dec.  76  Am.  Dec.  624. 
735;  Merritt  v.  Scott,  6  Ga.  563,  50 
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the  contents  and  terms  of  the  agreement  must  be  clearly  proved.^  A 
widow  is  not  competent  as  a  general  rule  to  testify  in  support  of  her 
claim  against  her  husband's  estate  as  to  the  existence  or  validity  of  an 
antenuptial  agreement  between  them,  relied  on  either  to  support  or 
defeat  her  claim.*  Lapse  of  time  is  ordinarily  no  bar  to  the  enforce- 
ment in  equity  of  marriage  settlements  executory  in  their  nature.* 

63.  Persons  Entitled  to  Enforce  Marriage  Settlements  Generally. — 
Marriage  settlements  when  executory  may  be  enforced  in  equity  at 
the  instance  of  any  person  within  the  scope  of  the  consideration  of 
the  marriage,^  and  this  may  include  the  issue  of  the  marriage  and 
persons  claiming  under  them.^  In  case  of  the  marriage  of  a  widow 
or  widower,  the  children  of  either  by  the  former  marriage  are  regarded 
as  piurchasers  and  not  mere  volunteers  and  the  settlement  may,  as  in 
case  of  issue  of  the  marriage,  be  enforced  for  their  benefit.*  If  a 
wife  or  husband  is  the  sole  heir  or  distributee  of  the  estate  of  the 
other,  ordinarily  the  relinquishment  by  the  one  of  his  or  her  interest 
in  the  estate  of  the  other  could  have  no  more  effect  than  one  made  for 
his  or  her  benefit,  and  therefore  would  not  deprive  him  or  her  of  his 
or  her  interest  in  the  estate  of  the  other,  there  being  no  one  for  whose 
benefit  the  agreement  could  be  enforced ;  but  it  has  been  held  that  the 
agreement  of  a  woman  to  relinquish  her  interest  in  her  husband's 

1.  In  re  Gang^ere,  14  Pa.  St.  417,  tbe  said  intended  husband,  and  settled 
53  Am.  Dec.  554.  upon  herself  for  her  sole  and  separate 

2.  Richardson  v.  Richardson,  148  HI.  use,  and  be  divided  amongst  the  chil* 
563,  36  N.  E.  608,  26  L.R.A.  305;  dren  of  the  said  intended  marriage  in 
In  re  Robinson,  222  Pa.  St.  113,  70  such  shares  as  the  said  intended  bus- 
Atl.  966,  128  A.  S.  R.  794.  See  Wit-  band  and  wife  may  appoint,  but  sub- 
KRSSES,  as  to  general  competency  of  ject  nevertheless  to  the  said  husband 
witnesses  including  competency  of  one  taking  a  vested  life  interest  in  any 
spouse  as  a  witness  for  or  against  the  such  money  or  property  as  above  men- 
other,  tioned,  in  the  event  of  his  surviving 

3.  Tabb  v.  Archer,  3  Hen.  &  M.  the  said  intended  wife.  And  it  is  fur- 
(Va.)  399,  3  Am.  Dec.  657.  ther  agreed  between  the  parties  that  a 

4.  Merritt  v.  Scott,  6  Ga.  563,  5Q  formal  deed  of  settlement  shall  be 
Am.  Dec.  365.  drawn  up  between  the  parties  embody- 

5.  Merritt  v.  Scott,  6  Ga.  563,  50  ing  in  effect  the  said  agreement  as  soon 
Am.  Dec.  365;  Michael  v.  Morey,  26  as  conveniently  possible  after  said  mar- 
Md.  239,  90  Am.  Dec.  106;  Tabb  v.  riage,"— it  was  held  that  the  children 
Archer,  3  Hen.  &  M.  (Va.)  399,  3  of  the  marriage  took  no  enforceable 
Am.  Dec.  657;  In  re  D'Angibau,  15  interest  prior  to  the  execution  of  the 
Ch.  D.  228,  49  L.  J.  Ch.  756,  43  L.  contemplated  settlement;  and  that  a 
T.  N.  S.  135,  28  W.  R.  930,  24  Eng.  conveyance  by  the  wife  after  marriage 
Rul.  Cas.  164.  in  pursuance  of  the  agreement  and  in 

Under   an   antenuptial   contract   as  trust  for  the  children,  was  a  voluntary 

follows  ''It  is  agreed  that  all  the  mon-  conveyance  merely  in  so  far  as   the 

eys  and  property  that  said  intended  rights  of  his  creditors  were  concerned, 

wife  may  become  or  is  in  possession  Becker  v.  Linton,  80  Neb.  655,  114  N. 

of,  or  that  she  may  at  any  future  time  W.  928,  127  A.  S.  R.  795. 
become  entitled  to,  shall  be  free  from       6.  Michael  v.  Morey,  26  Md.  239,  90 

the  debts,  control  and  engagements  of  Am.  Dec.  106. 
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estate  in  favor  of  the  beneficiaries  of  his  will  which  was  executed  prior 
to  the  marriage,  would  be  enforced  by  way  of  estoppel  against  her 
where  she  was  his  sole  heir,  he  being  a  bastard  and  having  no  chil- 
dren.' Where  a  husband  agrees  to  pay  to  his  wife  a  certain  sum  with 
authority  to  her  to  dispose  of  such  moneys  by  will  or  otherwise,  and 
covenants  in  case  of  her  dying  first  to  abide  by  and  perform  such  will, 
and  in  ease  of  his  dying  first  acknowledges  his  estate  to  be  indebted  to 
her  in  such  sum,  it  has  been  held  that,  in  case  the  wife  dies  first,  her 
administrator  may  enforce  payment.^ 

64.  Enforcement  in  Favor  of  Volunteers  Generally. — ^The  broad 
rule  was  laid  down  in  the  early  cases  that  marriage  settlements  would 
not  be  specifically  enforced  in  equity  at  the  instance  of  mere  volunteers 
Who  do  not  come  within  the  scope  of  the  marriage  consideration,  such 
as  the  collateral  heirs  or  next  of  kin  of  one  of  the  spouses  dying  with*? 
out  issue.*  This  rule  was  chiefly  based  on  the  reasoning  that  it  could 
not  have  been  the  intention  of  the  parties  to  include  them,  but  in 
modern  cases  it  has  been  relaxed  to  the  extent  of  holding  that  if  the 
circumstances  under  which  the  marriage  articles  were  entered  into 
by  the  parties,  or  as  collected  from  the  face  of  the  instrument  itself, 
it  appears  to  have  been  intended  that  the  collateral  relations  in  a 
given  event  should  take  the  estate  and  a  proper  limitation  to  that  effect 
is  contained  in  them,  they  will  be  enforced  at  their  instance.^®  So 
where  the  parties  agreed  to  relinquish  all  their  interests  in  the  estate 
of  each  other,  including  the  right  to  take  as  statutory  heir  or  dis- 
tributee, it  has  been  held  that,  in  so  far  as  the  right  of  one  spouse 
to  so  take  is  concerned,  the  agreement  would  be  enforced  for  the 
benefit  of  the  collateral  heirs  of  the  other.^^    In  pursuance  of  the  rule 

7.  Hndnall  v.  Ham,  183  HI.  48G,  56  ment  was  enforced  in  favor  of  eollat- 
N.  E.  172,  75  A.  S.  R.  124,  48  L.R.A.  erals,  though  in  Merritt  v.  Scott,  6  Ga. 
557.  As  regards  the  descent  and  (lis*  563,  50  Am.  Dec.  365,  involving  the 
tribution  of  the  estate  of  bastards,  see  same  agreement,  the  supreme  court  of 
Bastards,  vol.  3,  p.  772  et  seq.,  and  Georgia  refused  to  enforce  the  agree- 
as  regards  the  revocation  of  a  will  by  ment  at  the  instance  of  collateral  rela- 
a  subsequent  marriage  see  Wills.  tives  of  the  wife. 

8.  Mitchel   v.   Mitchel,   4   B.   Hon.       Note:  24  Eng.  Rul.  Cas.  183. 
(Ky.)  380,  41  Am.  Dec.  237.  11.  Collins  v.  PhUlips,  259  ni.  405, 

9.  Merritt  v.  Scott,  6  Ga.  663,  50  102  N.  E.  796,  Ann.  Cas.  1914C  188 
Am.  Dec.  365;  Cook  v.  Walker,  21  Ga.  (in  this  case  when  a  husband  relin- 
370,  68  Am.  Dec.  461;  Tabb  v.  Archer,  quished  his  rights  the  wife  at  the  time 
3  Hen.  &  M.  (Va.)  399,  3  Am.  Dec.  of  the  marriage  was  a  childless  widow 
657;  In  re  D'Angibau,  15  Ch.  D.  228,  sixty-two  years  old);  McNutt  v.  Mc- 
49  L.  J.  Ch.  756,  43  L.  T.  N.  S.  135,  Nutt,  116  Ind.  645,  19  N.  E.  115,  2 
28  W.  R.  930,  24  Eng.  Rul.  Cas.  164  L.R.A.  372  (at  the  time  of  the  agree- 
and  note.  ment   involved   in   this   case  whereby 

Note:  50  Am.  Dec.  374.  the   wife  relinquished   her  right,  the 

10.  Neves  v.  Scott,  9  How.  196^  13  husband  a  widower  had  a  child  by  the 
U.  S.  (L.  ed.)  102,  wherein  the  agree-  former  marriage  who  died  befgrii  the 
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that  the  court  will  not  enforce  an  executory  marriage  settlement  at 
the  instance  of  persons  deemed  volunteers,  it  has  been  held  that  such 
persons,  though  embraced  within  the  provisions  of  an  executed  mar- 
riage settlement,  which  is  so  expressed  that  they  can  never  take  a 
benefit  under  it,  are  not  entitled  in  equity  to  a  reformation  of  the 
agreement.** 

65.  Indirect  Enforcement  in  Favor  of  Volunteers. — Where  a  bill 
is  brought  by  persons  who  are  within  the  scope  of  the  marriage 
consideration,  or  claiming  under  it,  courts  of  equity  will  decree  a 
specific  execution  throughout,  as  well  in  favor  of  mere  volunteers  as 
the  plaintiffs  in  the  suit,  so  that  indirectly  mere  volunteers  may 
obtain  the  full  benefit  of  the  articles  in  cases  where  they  could  not 
directly  insist  on  such  rights.**  However,  where  a  court  has,  though 
wrongfully,  executed  a  marriage  settlement  partially,  i.  e.,  in  favor 
of  those  only  coming  within  the  scope  of  the  consideration,  this  will 
not  inure  to  the  benefit  of  mere  volunteers,  so  as  to  allow  them  subse- 
quently to  move  in  their  own  behalf  for  an  execution  of  the  provisions 
in  their  favor.** 

66.  Effect  of  Default  by  One  Spouse. — An  ordinary  agreement  is 
generally  considered  as  entire,  and  if  either  of  the  parties  fail  in  its 
performance  in  part  it  cannot  be  decreed  against  the  other  in  specie 
but  the  party  so  defaulting  must  be  left  to  his  action  at  law,**  and 
this  has  been  held  true,  as  between  the  spouses,  in  case  of  nonper- 
formance on  the  part  of  the  spouse  seeking  to  enforce  a  marriage 
settlement.**  Thus  the  failure  of  a  man  to  keep  alive  the  insurance 
on  his  life  will  defeat  his  right  to  his  wife's  property  at  her  death, 
under  an  antenuptial  agreement  to  the  effect  that  each  shall  have  the 
control  of  his  or  her  own  property  during  life,  and  that  he  shall  keep 
alive  a  life  insurance  policy  the  proceeds  of  which,  together  with  her 
separate  property,  shall  be  hers  if  she  survive  him,  and  that  her  prop- 
erty shall  go  to  him  at  her  death  him  surviving.*'  On  the  other 
hand,  where  in  consideration  of  a  wife's  relinquishment  of  all  interest 
in  her  husband's  estate,  he  agreed  to  convey  to  her  specific  real  estate, 
his  failure  to  do  so  during  the  marriage  has  been  held  not  to  prevent 
the  relinquishment  from  being  effective,  when  there  was  no  request 
for  the  actual  execution  of  the  conveyance  during  the  coverture  as 

husband  without  issue,  and  there  were  14.  Merritt  ▼.  8cott,  6  Ga.  563,  50 

no  descendants  of  the  hushand).  Am.  Dec.  365. 

12.  dook  V.  Walker,  21  Ga.  370,  68  15.  See  Specific  Pbrpormanc*. 

Am.  Dec.  461.  16.  Becker  v.  Becker,  241  III.  423, 

IS.  Merritt  v.  Scott,  6  Ga.  563,  50  89  N.  E.  737,  26  L.R.A.(N.S.)   858; 

Am.  Dec.  365 ;  Cook  v.  Walker,  21  Ga.  Gibson   v.   Gibson,   15   Mass.   106,   8 

370,  68  Am.  Dec.  461 ;  Tabb  v.  Archer,  Am.  Dec.  94 

3  Hen.  &  M.  (Va.)  399,  3  Am.  Dec.  Note:  26  L.R.A.(N.S.)  858. 

657.  17.  Becker  v.  Becker,  241  III.  423, 

Note:  50  Am.  Dec.  374.  89  N.  E.  737,  26  L.R.A.(N.S.)   858. 
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the  property  in  equity  belonged  to  her  after  her  husband's  death,  she 
also  having  received  all  the  benefits  during  coverture  that  a  previous 
conveyance  would  have  given.^®  As  regards  the  provisions  in  mar- 
riage settlements  entered  into  ifor  the  benefit  of  the  issue  of  the 
marriage,  they  differ  in  this  respect  from  ordinary  agreements,  though 
either  the  husband  or  wife  should  fail  in  performance  of  their  part> 
yet  the  children  may  compel  a  performance,  they  being  considered 
as  purchasers  and  entitled  to  all  benefit  of  the  uses  under  the  settle- 
ment, notwithstanding  there  has  been  a  failure  on  one  side.**  Where 
the  settlement  by  a  husband  on  his  wife  is  an  executed  one,  her  failure 
to  perform  a  stipulation  on  her  part  does  not,  as  a  general  rule,  in 
the  absence  of  fraud,  entitle  the  husband  to  avoid  the  settlement!^ 

VI.  Rights  of  Husband  in  Wipe's  Realty 

67.  In  General. — ^At  common  law  if,  at  the  time  of  the  marriage, 
the  wife  is  seised  in  fee  of  lands,  the  husband,  on  the  marriage, 
becomes  seised  of  the  freehold,  jure  uxoris,  and  is  entitled  to  take  the 
rents  and  profits  during  their  joint  lives,  or  more  properly  during 
coverture,^  for  this  interest  not  only  terminates  on  tiie  death  of  the 
wife,*  but  also  as  the  consequence  of  an  absolute  divorce.'  The  hus- 
band's right,  jure  uxoris  extends  to  lands  in  which  the  wife  has  only 
a  life  estate/  such  as  land  which  she  holds  as  dower  by  virtue  of  a 

18.  Gordon  v.  Munn,  87  Kan.  624,  81,  14  S.  W.  518,  58  Am.  Rep.  85; 
125  Pac.  1,  88  Kan.  72,  127  Pac.  764,  Flesh  v.  Lindsay,  115  Mo.  1,  21  S.  W. 
Ann.  Cas.  1914A  783.  907,   37    A.   S.   R.   374;    Burleigh    v. 

19.  Tabb  v.  Archer,  3  Hen.  &  M.  Coffin,  22  N.  H.  118,  53  Am.  Dec.  236; 
(Va.)  399,  3  Am.  Dec.  657.  See  also  Thayer  v.  Thayer,  14  Vt.  107,  39  Am. 
Michael  v.  Morey,  26  Md.  239,  90  Am.  Dec.  211 ;  Hubbard  v.  Hubbard,  77 
Dec.  106.  Vt.   73,   58   Atl.   969,   107   A.   S.   R. 

20.  Note:  26  L.R.A.(N.S.)  859.  749,  2  Ann.  Cas.  315,  67  L.R.A.  969; 
And  see  supra,  par.  53,  as  regards  the  Bishop  v.  Readsboro  Chair  Mfg.  Co., 
right  to  rescind  marriage  settlement  on  85  Vt.  141,  81  Atl.  454,  Ann.  Cos. 
account  of  the  subsequent  misconduct  1914B  1163,  36  L.R.A.(N.S.)  1171; 
of  the  wife.  Breeding   v.   Davis,   77   Va.   639,   46 

1.  Bank  of  America  v.  Banks,  101  Am.  Rep.  740;  Central  Land  Co.  ▼. 

U.   S.   240,   25   U.   S.    (L.   ed.)    850;  Laidley,  32  W.  Va.  134,  9  S.  E.  61, 

StuU  V.  Harris,  51  Ark.  294,  11  S.  W.  25  A.  S.  R.  797,  3  L.R.A.  826. 

104,  2  L.R.A.  741;  Howey  v.  Gjings,  Note:  112  A.  S.  R.  575. 

13  III.  95,  54  Am.  Dec.  427;  Martin  2.  McNeer  v.  McNeer,  142  111.  388, 

V.  Robson,  65  111.  129,  16  Am.  Rep.  32  N.  E.  681,  19  L.R.A.  256. 

578;  McNeer  v.  McNeer,  142  III.  388,  3.  Howey  v.  Goings,  13  111.  95,  54 

32  N.  E.  681,  19  L.R.A.  256;  Edring-  Am.  Dec.  427;  Rose  v.  Rose,  104  Ky. 

ton  V.  Harper,  3  J.  J.  Marsh,  (Kv.)  48,  46  8.  W.  524,  84  A.  S.  R.  430, 

353,  20  Am.  Dec.  145;  Rose  v.  Rose,  41  L.R.A.  353;  Wright  v.  Wright,  2 

104  Ky.  48,  46  S.  W.  524,  84  A.  S.  R.  Md.  429,  56  Am.  Dec.  723.     See  also 

430,  41  L.R.A.  353;  Wright  V.  Wright,  DrvoRCB  and  Separation,  vol.  9,  p. 

2  Md.  429.  56  Am.  Dec.  723;  Mutual  497. 

Fire  Ins.  Co.  v.  Deale,  18  Md.  26,  79  4.  Edrington    v.    Harper,    3    J.    J. 

A.m.  Dec.  673;  Dyer  v.  Wittier,  89  Mo.  Marsh.  (Ky.)  353,  20  Am.  Dec.  145. 
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former  marriage.^  The  law  also  gives  the  husband  the  same  right  over 
the  real  estate  of  the  wife  which  comes  to  her  after  marriage  as  if  it 
belonged  to  her  at  the  time  of  the  marriage.*  This  interest  of  the 
husband  is  generally  a  freehold  estate,  since  it  must  usually  continue 
during  their  joint  lives,  at  least,  and  may  last  during  his  life,  should 
he  become  tenant  by  the  curtesy,^  but  it  has  been  held  that  the  nature 
of  the  estate  is  not  that  the  husband  is  seised  alone,  but  that  he  and 
his  wife  together  are,  in  right  of  the  wife,  seised  of  the  freehold,^ 
and  it  is  generally  recognized  that  irrespective  of  the  nature  of  the 
husband's  seisin,  he  may  maintain  ejectment  therefor  in  his  own 
name  without  joining  his  wife.*  It  is  not  clear  what  effect  the  birth 
of  issue  and  the  consequent  attachment  of  curtesy  initiate  has  on  the 
prior  estate  jure  uxoris;  it  was  generally  not  necessary  to  consider 
this  question  as  there  was  in  effect  no  difference  in  the  rights  of  a 
tenant  jure  uxoris  and  a  tenant  by  the  curtesy  initiate,^^  still  it  has 
been  said  that  as  soon  as  issue  is  born  alive  the  estate  of  the  husband 
is  changed  in  its  character,  and  he  becomes  tenant  by  the  curtesy 
initiate  and  as  such  takes  an  estate  in  the  lands  of  his  wife  in  his 
own  right.^^  As  regards  buildings  on  the  wife's  land  the  husband  on 
account  of  his  marital  estate  has  an  insurable  interest  therein. *'  It 
is  a  rule  generally  recognized  that  in  the  absence  of  treaty  or  statutes 
enabling  aliens  to  hold  real  estate,  an  alien  husband  cannot  take  an 
estate  by  the  curtesy,  since  such  an  estate  is  regarded  as  one  created 
by  operation  of  law  as  distinguished  from  purchase,  and  the  law  will 
not  cast  an  estate  by  descent  on  one  who  is  in  law  incapable  of  holding 
the  same.^'  It  also  would  seem  on  principle,  that  an  alien  husband 
m  the  absence  of  such  an  enabling  provision  would  not  acquire  an 
estate  jure  uxoris  in  his  wife's  real  estate,  though  it  has  been  said 
that  a  contention  that  an  alien  husband  could  not  take  and  become 
seised  jointly  with  his  wife  in  her  right,  is  contrary  to  the  rule  of  law 
that  an  alien  may  take,  but  cannot  hold  against  the  govemment.^^ 
Statutes  which  merely  restrict  the  husband's  right  to  convey  any  title 
to  or  interest  in  his  wife's  land,  or  which  provide  that  her  real  estate 
shall  be  exempt  from  sale  on  execution  for  her  husband's  debts,  do 

6.  Edrington    ▼.    Harper,    3    J.    J.  S.  W.  907,  37  A.  S.  R.  374. 

Marsh.   (Ky.)  353,  20  Am.  Dec.  145.  10.  Note:  112  A.  S.  R.  578. 

6.  McNeer  v.  McNeer,  142  111.  388,  11.  Breeding  v.  Davis,  77  Va.  639, 
32  N.  B.  681,  19  L.R.A.  256;  Burleigh  46  Am.  Rep.  740. 

V.  Coffin,  22  N.  H.  118,  53  Am.  Dec.  Note:  112  A.  S.  R.  575. 

236.  See  Curtesy,  vol.  8,  p.  382. 

7.  McNeer  v.  McNeer,  142  111.  388,  12.  Mutual  Fire  Ins.  Co.  v.  Deale, 
32  N.  E.  681,  19  L.R.A.  206;  Burleigh  18  Md.  26,  79  Am.  Dec.  673.  See 
V.  Coffin,  22  N.  H.  118,  53  Am.  Dec.  generally,  Insurance,  as  regards  na- 
236.  ture  of  insurable  interest. 

8.  Breeding  v.  Davis,  77  Va.  639,  46  13.  See  Aliens,  vol.  1,  p.  817. 
Am.  Rep.  740.  14.  Scanlon    v.    Wright,    13    Pick. 

9.  Flesh  V.  lindsay,  115  Mo.  1,  21  (Mass.)   523,  25  Am.  Dec.  344. 
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not  take  from  the  husband  his  right  to  the  possession  of  his  wife's  real 
property  as  it  existed  at  common  law ;  ^*  but  the  married  women's 
property  acts  which  provide  in  general  terms  that  the  real  property 
of  a  married  woman  and  the  rents  and  profits  ahall  be  her  separate 
property  free  from  the  interference  and  control  of  her  husband,  are 
held  to  abolish  his  common  law  marital  right  jure  uxoris.^* 

68.  Conveyance  or  Transfer  by  Husband. — The  estate  jure  uxoris, 
which  the  husband  at  common  law  acquired  in  the  lands  of  the  wife, 
was  such  an  estate  as  could  be  transferred  or  alienated  by  him,*'  and 
was  subject  to  sale  on  execution  at  the  instance  of  his  creditors;  *®  the 
husband's  attempt  to  convey  a  fee  simple  would  not  render  void  his 
conveyance  as  to  his  marital  interest,**  but  would  operate  by  way  of 
estoppel  to  vest  in  the  grantee  the  husband's  interest.**  On  the  same 
principle,  a  husband  may  lease  the  lands  of  his  wife  for  a  term  of 
years,  and  the  lease  will  be  good  at  least  during  the  continuance  of  his 
estate.*  A  deed  by  husband  and  wife  of  her  land,  will  transfer  the 
husband's  marital  interest,  though  it  may  be  ineffectual  to  convey  the 
wife's  title  on  account  of  her  infancy,'  or  because  she  was  procured  to 
execute  it  by  duress,'  or  because  it  was  defectively  acknowledged  by 
her.*  The  husband's  conveyance  without  the  proper  joinder  of  his 
wife  will  convey  no  more  than  his  marital  interest,  which  may  be 
terminated  by  his  death  or  the  death  of  the  wife,'  or  by  an  absolute 

« 

15.  Junction  R.  Co.  v.  Harris,  9  32  N.  E.  681,  19  L.R.A.  256;  Van 
Ind.  184,  68  Am.  Dec.  618;  Anderson  Duzen  v.  Van  Duzen,  6  Paige  (N.  Y.) 
T.  Tydings,  8  Md.  427,  63  Am.  Dec.  366,  31  Am.  Dec.  257.  But  see  Snavdy 
708;  McCubbin  v.  Stanford,  85  Md.  v.  Wagner,  3  Pa.  St.  275,  45  Am.  Dec 
378,  37  Atl.  214,  60  A.  S.   R.  329;  640. 

Flesh  V.  Lindsay,  115  Mo.  1,  21  S.  W.  Note :  30  L.R.A.  112. 

907,  37  A.  S.  R.  374.  19.  Junction  R.  Co.  v.  Harris,  9  Ind. 

Note:   84  A.   S.  R.  440.  184,  68  Am.  Dec.  618. 

16.  McGnire  v.  Cook,  98  Ark.  118,  20.  Payne  v.  Parker,  10  Me.  178,  25 
135  S.  W.  840,  Ann.  Cas.  1912D  776;  Am.  Dec.  221. 

Richardson  v.  Richardson,  150  N.  C.  1.  Eaton  v.  Wbitaker,  18  Conn.  222, 

549,  64  S.  E.  510,  134  A.  S.  R.  948.  44  Am.  Dec.  586. 

See  infra,  par.  170  et  seq.,  as  regards  2.  Harrod  v.  Myers,  21  Ark.  592,  76 

the  statutory  separate  estates  of  mar-  Am.  Dec  409 ;  Stall  v.  Harris,  51  Ark. 

ried  women.  294,   11    S.   W.   104,  2   L.R.A.   741 ; 

17.  Gregg  v.  Sayre,  8  Pet.  244,  8  Junction  R.  Co.  v.  Harris,  9  Ind.  184^ 
U.  S.  (L.  ed.)  82;  Boykin  v.  Rain,  28  68  Am.  Dec.  618. 

Ala.  332,  65  Am.  Dec.  349;  Junction  3.  Central  Bank  v.  Copeland,  18  Md. 

R,  Co.  V.  Harris,  9  Md.  184,  68  Am.  305,  81  Am.  Dec.  597. 

Dec.  618;  Edrington  v.  Harper,  3  J.  4.  Central  Land  Co.  v.  Laidley,  32 

J.   Marsh.    (Ky.)    353,   20  Am.   Dec.  W.  Va.  134,  9  S.  E.  61,  25  A.  S.  R. 

145;   Rose  v.  Rose,  104  Ky.  48,  46  797,  3  L.R.A.  826. 

S.  W.  524,  84  A.  S.  R.  430,  41  L.R.A.  6.  Gregg  v.   Sayre,  8  Pet.  244,  8 

353;  Payne  v.  Parker,  10  Me.  178,  25  U.   S.    (L.  ed.)   82;  Junction  R.  Co. 

Am.  Dec.  221;  Evans  v.  Kingsbury,  2  v.  Harris,  9  Ind.  184,  68  Am.  Dec, 

Rand.   (Va.)   120,  14  Am.  Dec.  779.  618;  Meraman  v.  Caldwell,  8  B.  Mon. 

18.  MoNeer  v.  McNeer,  142  111.  388,  (Ky.)  32,  46  Am.  Dec.  537;  Edringtoa 
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divorce.^  So  a  dedication  by  the  husband  would  be  binding  only  to 
the  extent  of  his  marital  interest'  Where  a  husband  enters  into  a 
contract  to  convey  a  greater  interest  in  his  wife's  land  than  he  has^ 
a  court  of  equity  will  not  require  him  specifically  to  perform  the  con- 
tract by  the  execution  of  a  warranty  deed  for  the  interest  so  agreed 
to  be  conveyed ;  the  court  will  not  compel  or  even  invite  the  husband 
to  coerce  or  influence  his  wife  to  surrender  a  right  which  the  law  has 
vested  in  her.^  The  courts  have  not  hesitated  to  compel  specific  per- 
formance of  the  husband's  agreement  to  grant  a  lease  of  his  wife's 
lands.*  The  statutes,  even  where  the  common  law  estate  of  the  hus- 
band is  not  abolished,  ^^  sometimes  restrict  the  husband's  right  to 
convey.  Thus  a  statute  which  provides  that  a  conveyance  made  by. 
the  husband  during  coverture  of  any  interest  in  his  wife's  real  estate 
shall  be  invalid  unless  the  deed  is  executed  jointly  by  the  husband 
and  wife  and  by  her  duly  acknowledged,  is,  so  far  as  he  is  concerned, 
a  disabling  statute,  so  that  he  is  utterly  powerless  to  charge  or  convey  ' 
the  land,  or  the  rents,  issues  or  products  thereof  except  by  a  deed 
jointly  executed  as  prescribed,  and  therefore  if  the  deed  is  not  so 
executed  it  is  ineffectual  to  convey  his  limited  marital  interest.^^  So 
under  a  statute  which  preserves  to  a  married  woman  the  right  to  her 
real  estate  as  her  separate  property  free  from  liability  for  the  debts 
of  her  husband,  though  his  right  by  the  curtesy  consummate  is  not 
abolished,  any  marital  interest  during  the  life  of  the  wife  which  he 
may  still  have,  has  been  held  not  to  be  subject  to  sale  on  execution 
for  his  debts. ^* 

69.  Proceeds  of  Wife's  Real  Estate. — ^Where  real  estate  belonging 
to  the  wife  is  sold,  its  proceeds  as  a  general  rule  are  regarded  as  per- 
sonalty to  the  same  extent  as  the  other  personalty  of  the  wife,  and  the 
common  law  right  of  the  husband  attached  to  such  proceeds,^'  and 
this  has  been  held  to  include  the  proceeds  of  real  estate  sold  under  an 
order  of  court,  which  are  received  by  the  husband  with  the  consent 

• 

V.  Harper,  3  J.  J.  Marsh.  (Ky.)  353,       10.  Flesh  ▼.  Lindsay,  115  Mo.  1,  12 
20  Am.  Dec.  145;  Bruce  v.  Wood,  1    S.  W.  907,  37  A.  S.  R.  374. 
Mete.  (Mass.)  542,  35  Am.  Dec.  380;       11.  Craig  v.  Van  Bebben,  100  Mo. 
Griffin  v.  Sheffield,  38  Miss.  359.  77   584,  13  S.  W.  906,  18  A.  S.  R.  569. 
Am.  Dec  646;  Evans  v.  Kiagsberry,       12.  Breeding  v.  Davis,  77  Va.  639^ 

2  Rand.  (Va.)  120,  14  Am.  Dec.  779.  46  Am.  Dec.  740. 

6.  Howey  v.  Goings,  13  111.  95,  54       Note:  30  L.R.A.  112. 

Am.  Dec.  427.  13.  Whittlesey     v.     McMahon,     10 

7.  Rives  V.  Dudley,  56  N.  C.  126,  67  Conn.  137,  26  Am.  Dec.  382 ;  Newcomer 
Am.  Dec.  231.  v.  Orem,  2  Md.  297,  56  Am.  Dec.  717.; 

8.  Eaton  v.  Whitaker,  18  Conn.  222,  Benedict  v.  Montgomery,  7  Watts  &  S. 
44  Am.  Dec.  586;  Edrington  v.  Harper,  (Pa.)  238,  42  Am.  Dec.  230;  McMillan 

3  J.  J.  Marsh.  (Ky.)  353,  20  Am.  Dec.  v.  Mason,  5  Cold.  (Tenn.)  263,  98  Am. 
145.  Dec.  401;  Kneeland  v.  Ensley,  Meigs 

9.  Eaton  v.  Whitaker,  18  Conn.  222,    (Tenn.)  620,  33  Am.  Dee.  168. 
44  Am.  Dec.  586. 
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of  the  wife.^*  On  account  of  the  meritorious  position  of  the  wife  the 
courts  have  always  been  predisposed  to  sustain  agreements  on  the 
part  of  the  husband  securing  to  the  wife  the  benefit  of  the  proceeds 
of  her  real  estate.^*  In  case  of  a  sale  of  a  wife's  lands  the  husband's 
title  or  right  to  the  proceeds  will  not  attach  unless  reduced  to  posses- 
sion by  him,^®  and  the  same  is  true  as  to  money  raised  by  a  mortsjage 
of  her  lands.^'  It  has  been  held  that  where  her  lands  are  sold  or 
mortgaged  and  she  is  permitted  by  the  husband  to  retain  the  proceeds 
she  cannot  be  charged  therefor  in  trustee  process  or  garnishment  pro- 
ceedings at  the  suit  of  her  husband's  creditors.*®  The  proceeds  of  a 
minor  wife's  personalty  sold  by  order  of  court  cannot  be  paid  either 
to  her  guardian  or  her  husband  without  an  order  of  court.** 

70.  Improvements  by  Husband  and  Expenses  Incurred  in  Protec- 
tion of  Title. — Since  the  husband  received  all  the  rents  and  profits  of 
the  real  estate  of  the  wife,  and  since  he  was  not  required  to  make 
improvements  thereof  unless  he  chose  to  do  so,  it  was  well  settled  that 
if  he  saw  fit  to  make  improvements  upon  the  real  estate  of  his  mfe, 
he  did  it  at  the  risk  of  receiving  back  a  compensation  for  his  labor 
by  an  increased  income;  and,  in  the  event  of  her  death,  he  could 
not  charge  the  estate  with  the  labor,  and  services  and  expenses,  in- 
curred in  improving  the  real  estate.**  So  the  husband  was  under  no 
obligation  to  incur  expenses  to  protect  the  title  of  his  wife's  real 
estate,  it  was  merely  optional  on  his  part  so  to  do,  and  if  he  incurred 
such  expense  he  was  required  to  look  to  his  marital  rights  for  reim- 
bursement and  was  not  entitled  on  the  death  of  the  wife  to  charge 
such  expenses  against  the  estate.*  In  accordance  with  this  principle 
it  has  been  held  that  if  a  husband  assents  to  a  partition  of  land,  by 
which  his  wife  receives  more  than  her  share  of  the  real  estate,  and  he 
in  consequence  pays  the  amount  required,  he  acquires  by  the  payment 
no  title  himself  to  the  land  thus  set  off,  except  what  his  marital  rights 
confer  on  him,  having  the  benefit  of  the  use  himself  during  the 
coverture.* 

71.  Partition. — When  the  wife's  land  is  sold  for  the  purpose  of 
partition  under  a  decree  of  court,  she  becomes  thereby  divested  of  her 

14.  Ex  parte  Oeddes,  4  Rich.  Eq.  18.  Dickerson  v.  Davis,  43  N.  H. 
(S.  C.)  301,  57  Am.  Dec.  730;  Knee-  647,  80  Am.  Dec.  202.  See  generally, 
land  v.  Ensley,  Meigs  (Tenn.)  620,  33   Garnishment. 

Am.  Dec.  168.  19.  Daniel  v.  Daniel,  2  Rich.  Eq.  (8. 

15.  Lehr  v.  Beaver,  8  Watts  &  S.   C.)  115,  44  Am.  Dec.  244. 

(Pa.)  102,  42  Am.  Dec.  271;  McMillan  20.  Burleigh  v.  Coffin,  22  N.  H.  118, 

V.  Mason,  5  Cold.  (Tenn.)  263,  98  Am.  53  Am.  Dec.  236;  Marble  v.  Jordan, 

Dec.  401.  5  Humph.  (Tenn.)  417,  42  Am.  Dec. 

16.  Dickerson  v.  Davis,  43  N.  H.  647,  441. 

80  Am.  Dec.  202.  1.  Burleigh  v.  Coffin,  22  N.  H.  118, 

17.  Dickerson  v.  Davis,  43  N.  H.  647,  53  Am.  Dec.  236. 

80  Am.  Dec.  202.  2.  See  infra,  par.  71. 
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title  and  inheritance  in  the  land,  but  she  becomes  the  equitable  owner 
of  the  money  or  fund  arising  from  the  sale  or  of  her  just  proportion 
of  it;  in  equity  her  title  or  interest  ceases  in  the  land  and  attaches  on 
the  proceeds;  over  such  proceeds  the  husband  has  no  control  further 
than  is  permitted  by  the  wife  or  authorized  by  an  order  of  the  court; 
the  sale  does  not  ipso  facto  convert  it  into  personalty  but  it  retains 
in  -equity  its  character  of  real  estate.  On  the  other  hand,  the  wife  may 
waive  her  equity  in  the  proceeds  by  joining  with  her  husband  in  a 
receipt  thereof  and  if  she  does  this  the  marital  rights  of  the  husband 
attach.'  Where  land  of  which  a  wife  is  a  cotenant  is  partitioned,  the 
husband  acquires  no  additional  interest  in  the  portion  set  apart  to 
the  wife  by  payment  of  the  amount  charged  against  the  wife  to 
equalize  the  partition,  the  benefit  of  the  use  and  profits  of  the  lands 
accruing  to  himself  during  coverture  is  regarded  as  the  motive  or  con- 
sideration for  his  payment.^  Where  a  release  is  executed  to  the  hus- 
band of  one  cotenant  on  a  voluntary  partition  between  cotenants  it 
Bas  been  held  that  he  takes  as  trustee  for  his  wife  to  the  extent  of  her 
interest  as  cotenant  the  consideration  moving  from  her,  and  acquires 
a  beneficial  interest  to  the  extent  of  such  sum  as  he  may  have  paid 
for  a  difference  in  value  in  Ibe  several  shares.^  And  where  under  a 
decree  of  court  the  interest  of  the  wife  as  a  cotenant  is  set  apart  and 
decreed  to  her  husband  he  would  hold  as  her  trustee.*  A  husband 
may  purchase  land  in  which  his  wife  has  a  share  at  a  partition  sale 
decreed  by  the  court,  and  hold  the  same  clear  of  any  title  or  claim  on 
the  part  of  the  wife.' 

VII.  Rights  of  Husband  in  Wife's  Personalty 

General  Principles 

72.  In  General. — At  common  law  the  husband  is  entitled  to  the 
personal  property  of  his  wife  consisting  of  goods  and  chattels  which 
she  held  in  possession  at  the  time  of  the  marriage,^  and  he  also 
acquires  the  same  absolute  right  over  any  chattels  accruing  to  the 

8.  Ex  parte  Geddes,  4  Rich.  Eq.  (S.  U.  S.  240,  25  U.  S.  (L.  ed.)  850;  Well- 

C.)  301,  57  Am.  Dec.  730.  born  v.  Weaver,  17  Ga.  267,  63  Am. 

4.  Campbell  v.  Wallace,  12  N.  H.  Dec.  235;  Ellington  v.  Harris,  127  Ga. 
362,  37  Am.  Dec.  219;  Burleio:h  v.  85,  56  S.  E.  134,  119  A.  S.  R.  320; 
Coffin,  22  N.  H.  118,  63  Am.  Dec.  236.  Martin  v.  Robson,  65  111.  129,  16  Am. 

5.  Weeks  V.  Haas,  3  Watt  &  S.  Rep.  578;  Bryant  v.  Bryant,  3  Bnsh 
(Pa.)  520,  39  Am.  Dec.  39.  (Ky.)  155,  96  Am.  Dec.  205;  Slocomb 

6.  Mitchell  v.  Kintzer,  5  Pa.  St.  216,  v.  Breedlove,  8  La.  143,  28  Am.  Dec. 
47  Am.  Dec.  408.  135   (announcing  common  law  rule) ; 

7.  Ex  parte  Geddes,  4  Rich.  Eq.  (S.  Webster  v.  Webster,  58  Me.  139,  4  Am. 
C.)  301,  57  Am.  Dec.  730.  Rep.    253;    Helms    v.    Franciscus,    2 

8.  Bank  of  America  v.  Banks,  101  Bland  (Md.)  544,  20  Am.  Dec.  402; 
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wife  after  the  marriage;  *  if  she  was  a  tenant  in  common  of  personalty 
that  interest  would  pass  to  her  husband ;  and  constitute  him  a  tenant 
in  common  in  her  stead.^^  The  husband's  abandonment  or  deaertion 
of  his  wife  does  not  according  to  the  better  view  affect  his  legal  right 
to  her  personalty.^^  Following  the  common  law  as  r^ards  the  marital 
rights  of  the  husband  to  his  wife's  property,  he  is  entitled  to  the 
income  of  property  held  in  trust  for  her  but  not  for  her  sole  and 
separate  use,^^  but  when  the  property  is  held  in  trust  for  the  sole 
and  separate  use  of  a  wife,  her  husband  is  denied  by  courts  of  equity 
any  interest  or  right  therein.^* 

73.  Chattels  Real. — The  husband  by  virtue  of  the  marriage  gains 
an  interest  in  and  control  over  the  chattels  real  of  the  wife.^^  But 
unless  the  right  to  dispose  of  such  property  has  been  exercised  by  the 
husband  during  coverture,  it  will  survive  to  the  wife  at  his  death. 
In  this  respect  chattels  real  are  similar  to  choses  in  action*  The  one 
survives  to  the  wife  unless  alienated  during  coverture,  and  the  other 
unless  reduced  to  possession  during  coverture.^^  In  case  of  a  contract 
for  the  sale  of  land  or  a  bond  for  a  deed,  in  which  a  married  woman 
is  named  as  the  grantee  or  entitled  to  the  conveyance,  in  decreeing 
specific  performance  the  decree  should#direct  the  conveyance  to  be 
made  to  her,  leaving  the  husband  to  take  his  right  under  the 
marriage.** 

Carroll  v.  Lee,  3  Oil!  A  J.  (Md.)  504,  Am.  Dee.  82;  Barleigh  v.  CofTm,  22 
22  Am.  Dec.  350;  Coughlin  v.  Rvan,43  N.  H.  118,  53  Am.  Dec.  236. 
Mo.  99,  97  Am.  Dec.  375;  Boote  v.  10.  Hvde  v.  Stone,  9  Cow.  (N.  Y.) 
Gooch,  97  Mo.  88,  11  S.  W.  42,  10  A.  230,  18  Am.  Dec.  501. 
S.  R.  286;  Locke  v.  McPlierson,  163  11.  Bell  v.  Bell,  37  Ala.  536,  79  Am. 
Mo.  493,  63  S.  W.  726,  85  A.  S.  R.  546;  Dec.  73.  But  in  Starrett  v.  Wynn,  17 
Poor  V.  Poor,  8  N.  H.  307,  29  Am.  Serg.  &  R.  (Pa.)  130,  17  Am.  Dec. 
Dec.  664;  Burleigh  v.  Coffin,  22  N.  H.  654,  it  was  held  that  property  ae- 
118,  53  Am.  Dec.  236;  Allen  v.  Col-  quired  by  a  wife,  while  deserted  by 
burn,  65  N.  H.  37,  17  Atl.  1060,  23  A.  her  husband,  was  her  separate  estatei 
S.  R.  20;  Robins  v.  McClure,  100  N.  T.  and  she  could  dispose  of  it  by  will  or 
328,  3  N.  E.  663,  53  Am.  Rep.  184;  otherwise. 

Ferrell  v.  Thompson,  107  N.  C.  420, 12       12.  Sanderson  v.  Jones,  6  Fla.  430, 
S.  E.  109,  10  L.R.A.  361;  McMillian  v.  63  Am.  Dec.  217. 
Mason,  5  Cold.   (Tenn.)  263,  98  Am.       13.  See    infra,    par.    155    et    seq.. 
Dee.    401;    Allen    v.    McCullough,    2  where  the  rights  of  the  husband  and 
Heisk.   (Tenn.)  174,  6  Am.  Rep.  27;  wife  in  her  equitable  separate  prop- 
Thayer  v.  Thayer,  14  Vt.  107,  39  Am.  erty  are  fully  discussed. 
Dec.    211;    Harvey    v.    Alexander,    1       14.  Coughlin   v.   Ryan,  43  Mo.  99, 
Rand.   (Va.)   219,  10  Am.  Dec.  519;  97  Am.  Dec.  375;  Burleigh  v.  Coffin,  22 
White  V.  While,  16  Grat.   (Va.)   264,  N.  H.  118,  53  Am.  Dec.  236. 
80  Am.  Dec.  706;  Faulkner  v.  Faulk-       15.  Coughlin   v.  Ryan,  43  Mo.   99, 
ner,  3  Leigh  (Va.)  255,  23  Am.  Dec.  97  Am.  Dec.  375.     See  infra,  par,  77 
264;  Masson  v.  De  Fries  [1909]  2  K.  et  seq.  as  regards  the  necessity  for  and 
B.  831,  101  L.  T.  N.  S.  476,  25  Times  what  constitutes  a  reduction  to  pos- 
L.  Rep.  784,  53  Sol.  J.  744,  4  British  session  of  a  wife's  choses  in  action. 
Rul.  Cas.  601.  16.  Sproule  v.  Winant,  7  T.  B.  Mon. 

9.  Bragg  v.  Massie,  38  Ala.  89,  79   (Ky.)  195,  18  Am.  Dec.  164. 
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74«  Property  in  Letters  Received  by  Wife. — It  is  well  settled  that 
the  recipient  of  private  letters  has  a  property  interest  therein,  but 
it  does  not  seem  tiiat  the  interest  of  a  wife  in  friendly  letters  received 
by  her  before  or  after  marriage  from  thu-d  persons  is  property  in 
such  a  sense  that  the  husband's  marital  rights  attach  thereto  without 
her  consent.^' 

75.  Remainders,  Reversions  and  Expectancies. — ^In  case  of  personal 
property  to  which  a  wife  is  entitled  merely  in  remainder  or  reversion, 
if  the  interest  is  vested,  it  has  been  held  that  the  husband  may  during 
coverture  assign  or  transfer  her  interest ;  ^*  the  better  view,  however, 
seems  to  be  that  he  cannot  sell  such  an  interest  of  his  wife's  so  as  to 
cut  off  his  wife  in  case  she  survives  him,  her  estate  not  having  vested 
in  possession  during  the  coverture.^*  And  it  has  been  held  that  a 
wife's  reversionary  interest  is  not  reduced  to  the  husband's  possession 
by  his  purchase  of  the  life  tenant's  interest;  and  that  he  cannot  there- 
fore in  such  a  case  sell  the  properly  so  as  to  cut  off  his  wife,  in  case 
she  survives  him.*®  Ordinarily  the  wife's  interest  survives  to  her  in 
case  of  her  husband's  death,^  and  though  the  husband  may  assign  or 
transfer  her  vested  remainder  or  reversionary  interest  in  personalty, 
he  cannot  dispose  of  it  by  will.*  An  interest  in  chattels  vested  in  a 
wife  before  or  during  coverture,  belongs  to  the  husbsmd,  if  he  survives, 
and  passes  to  his  administrator  notwithstanding,  a  particular  estate 
therein  undetermined,  which  prevented  his  acquiring  possession  in 
his  lifetime.*  •  The  reversionary  interest  of  a  wife  in  personal  prop- 
erty or  an  estate  limited  on  a  condition  which  cannot  take  effect  until 
the  death  of  the  husband  is  not  subject  to  sale  on  execution  for  the 
debts  of  the  husband.^  A  husband  has  no  such  interest  in  bis  wife's 
bare  possibility  or  expectancy  of  inheritance  or  right  to  a  distributive 
share  in  the  ~  estate  of  her  ancestor,  which  he  can  release  or  assign 
so  as  to  bind  his  wife  in  case  of  his  death  before  that  of  her  ancestor 
and  therefore  before  any  interest  has  vested  in  her.* 

76.  Possession  of  Chattels  and  Waiver  of  Right. — ^The  husband's 
absolute  title  to  his  wife's  chattels  will  attach  though  he  never  had 
actual  possession,  the  rule  as  to  reduction  to  possession  applied  to  the 

17.  Grisby  v.  Breckenridge,  2  Bush  (Tenn.)  548,  37  Am.  Dec.  575.  See 
(Ky.)  480,  92  Am.  Dec.  509.  See  also  also  Pool  v.  Morris,  29  Ga.  374,  74 
Copyright,  vol.  6,  p.  1106.  Am.  Dec.  68. 

18.  Upshaw  v.  Upshaw,  2  Heo.  &  M.  1.  Weeks  v.  Weeks,  40  N.  C.  Ill, 
(Va.)  381,  3  Am.  Dec.  632.  47  Am.  Dec.  358. 

19.  Needles  v.  Needles,  7  Ohio  St.  2.  Upshaw  v.  Upshaw,  2  Hen.  &  M. 
432,  70  Am.  Dec.  85;  Scott  v.  Hix,  2  (Va.)  381,  3  Am.  Dec  632. 

Sneed  (Tenn.)  192,  62  Am.  Dec.  485;       S.  Ewing  v.  Handley,  4  Litt  (Ky.) 

Caplinger    v.     Sullivan,    2     Humph.  346,  14  Am.  Dec.  140. 

(Tenn.)   548,  37  Am.  Dec.  575.     See       4.  Sale  v.  Saunders,  24  Miss.  24,  57 

also  Pool  V.  Morris,  29  Ga.  374,  74  Am.  Dec.  157. 

Am.  Dec.  68.  6.  Needles  v.  Needles,  7  Ohio   St 

20.  Caplineer  v.  Sullivan,  2  Humph.   432,  70  Am.  Dee.  85. 
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wife's  choses  in  action  not  being  applicable  to  chattels,  no  act  of 
his  asserting  his  marital  rights  is  required,*  as  where  the  actual 
possession  is  held  by  the  wife,  the  possession  of  the  wife  in  such  a 
case  being  the  possession  of  the  husband,^  and  her  possession  is  not 
deemed  adverse  to  her  husband,  though  he  has  abandoned  her.* 
Some  authorities  have  held  that  the  personal  chattels  remain  the 
wife's  until  the  husband  reduces  them  to  possession  with  the  inten- 
tion of  making  them  his  own.*  The  marital  right  of  a  husband  over 
his  minor  wife's  chattels  attaches  even  though  they  be  in  possession 
of  her  guardian,  the  possession  of  the  pjuardian  being  in  law  her 
possession,^*  and  the  guardian  is  justified  in  delivering  over  prop- 
erty or  pajring  over  his  ward's  moneys  to  the  husband.^^  Where  a 
guardian  without  authority  invests  his  ward's  money  in  lands,  the 
purchase  is  subject  to  the  assent  or  dissent  of  the  ward.  On  com- 
ing of  age  she  has  the  right  to  demand  the  money  and  if  she  mar- 
ries, her  husband  would  have  such  right,  still  where  the  conveyance 
is  to  the  guardian  as  trustee  for  the  ward,  his  conveyance  to  the 
husband  would  carry  at  most  the  legal  title,  the  beneficial  interest 
remaining  in  the  ward.**  The  husband  may  waive  his  rights,  and 
permit  his  wife  to  retain  her  money  or  other  personal  chattels;  and 
wherever  he  manifests  such  intention,  and  shows  by  his  conduct  that 
he  is  not  to  have  or  derive  any  benefit  from  the  personal  property 
belonging  to  his  wife,  but  that  he  intends  it  to  remain  for  her  benefit^ 
courts  of  equity  will  not  deprive  her  of  the  property,**  and  this  is 
especially  true  when  creditors  are  not  deprived  of  any  of  their  rights,^* 
though  it  seems  that  the  insolvency  of  the  husband  is  immaterial  if 
the  gift  of  the  personalty  to  the  wife  was  not  from  him  but  from  a 
third  person.**  Courts  of  equity  should  not  after  the  death  of  a 
husband  take  from  the  widow  property  which  her  husband  during 
his  life  never  claimed,  but  declared  to  be  her  Own,  and  give  it  to  his 
representatives  and  distributees.** 

6.  Bell  V.  BcII,  37  Ala.  536,  79  Am.      11.  Daniel  t.  Daniel,  2  Rich.  Eq. 
Dec.  73;  Sallee  v.  Arnold,  32  Mo.  532,   (S.  C.)  115,  44  Am.  Dec.  244. 

82  Am.  Dec.  144.  12.  Kaufman  v.  Crawford,  9  Watta 

7.  Bell  V.  Bell,  37  Ala.  536,  79  Am.  &  S.  (Pa.)  131,  42  Am.' Dec.  323. 
Dec.  73;  Coughlin  v.  Ryan,  43  Mo.  99,      IS.  Bryant  v.  Bryant,  3  Bush  (Ky.) 
97  Am.  Dec.  375.  155,  96  Am.  Dec.  205;  Botts  v.  Gooch, 

8.  BeU  V.  BeU,  37  Ala.  536,  79  Am.  97  Mo.  88,  11  S.  W.  42,  10  A.  S.  R, 
Dec.  73.  286. 

9.  George  v.  Cutting,  46  N.  H.  130,       14.  Bryant  v.  Bryant,  3  Bush.  (Ky.) 
88  Am.  Dec.  195.  155,  96  Am.  Dec.  2*05. 

10.  Sallee  v.  Arnold,  32  Mo.  532,       16.  Botts  v.  Gooch,  97  Mo.  88,  11 
82  Am.   Dec.  144;  Daniel  v.  Daniel,  S.  W.  42,  10  A.  S.  R.  286. 

2  Rich.  Eq.  (S.  C.)  115,  44  Am.  Dec.       16.  Bryant  v.  Bryant,  3  Bush  (Ky.) 
244.     See  also  Standeford  v.  Devoe,  155,  96  Am.  Dec.  205. 
21  Ind.  404,  83  Am.  Dee.  351. 
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C hoses  in  Action  of  Wife 

77.  In  General. — ^The  husband  at  common  law  is  entitled  to  reduce 
his  wife's  choses  in  action  to  possession  during  her  life,  and  wlien 
reduced  to  possession  they  become  his  property  absolutely  to  the  same 
extent  as  her  goods  and  chattels/'  and  it  is  immateria}  whether  they 
belonged  to  her  at  the  time  of  the  marriage  or  accrued  to  her  during 
coverture.^*  The  husband  is  entitled  to  receive  payment  of  debts 
owing  to  his  wife  and  thereby  discharge  the  debtors  from  liability.^* 
So,  during  the  coverture,  he  may  assign  the  choses  in  action  of  his 
wife,  which  were  capable  of  being  immediately  reduced  to  posses- 
sion, so  as  to  vest  at  least  the  beneficial  ownership  in  the  purchaser, 
whether  the  assignment  was  for  value  *®  or  without  value.^  If,  how- 
ever, the  assignment  is  voluntary  as  distinguished  from  an  assign- 
ment for  value,  it  is  said  the  assignee  must  stand  in  the  place  of 
the  husband  merely.*  Thus  a  husband's  assignment  in  bankruptcy 
or  insolvency  vests  in  his  assignee  his  wife's  choses  in  action,*  but 
such  assignee  takes  subject  to  the  wife's  right  by  survivorship,  if  the 
huband  died  before  reduction  to  possession  by  the  assignee.^  Shares 
in  the  capital  stock  of  a  corporation  belonging  to  a  wife  are  choses 
in  action  and  within  the  rule  under  consideration.^  Where  a  hus- 
band is  indebted  to  a  person  who  is  also  indebted  to  the  wife,  the 
husband  in  an  action  against  him  by  such  person  cannot  be  com- 
pelled to  set  off  the  claim  of  his  wife,  so  it  has  been  held  that  where 
the  husband  dies  the  wife's  right  of  survivorship  attaches  to  her 
chose  in  action  and  the  liability  to  her  of  her  debtor  is  not  affected 
by  any  claim  he  may  have  had  against  her  husband.* 

17.  Bank  of  America  v.  Banks,  101   A.  S.  R.  43;  Parsons  ▼.  Parsons,  9  N. 
U.  S.  240,  25  U.  S.  (L.  ed.)  850;  Bir-  H.  309,  32  Am.  Dec.  362. 

mingham  Water  Works  Co.  v.  Hume,  1.  Westervelt  v.  Gregg,  12  N.  Y.  202, 
121  Ala.  1G8,  25  So.  806,  77  A.  S.  R.  62  Am.  Dec.  IGO. 
43;  Martin  v.  Robson,  C5  111.  129,  16  2.  Parsons  v.  Parsons,  9  N.  H.  309, 
Am.  Rep.  578;  Miller  v.  Miller,  1  J.  32  Am.  Dec.  362;  Westervelt  v.  Gregg, 
J.  Marsh.  (Ky.)  169,  19  Am.  Dec.  59;  12  N.  Y.  202,  62  Am.  Dec  160. 
Leakey  v.  Maupin,  10  Mo.  368,  47  Am.  3.  Van  Eps  v.  Van  Deiisen,  4  Paige 
Dec.  120;  Locke  v.  McPherson,  163  (N.  Y.)  64,25  Am.  Dec.  516;  Wester- 
Mo.  493,  63  S.  W.  726,  85  A.  S.  R.  546;  velt  v.  Gregg,  12  N.  Y.  202,  62  Am. 
Burleigh  v.  Coffm,  22  N.  H.  118,  53  Dec.  160. 

Am.  Dec.  236;  Westervelt  v.  Gregg,  12  4.  Van  Eps  v.  Van  Deusen,  4  Paige 
N.  Y.  202,  02  Am.  Dec.  160.  (N.  Y.)  64,  25  Am.  Dec.  516;  Wester- 
Note:  37  Am.  Dec.  677.  velt  v.  Gregg,  12  N.  Y.  202,  62  Am. 

18.  Stevens     v.     Beals,     10     Cush.  Dec.  160. 

(Mass.)  291,  57  Am.  Dec.  108;  Leakey  5.  Birmingham  Waterworks  Co.  v. 
v.  Maupin,  10  Mo.  368,  47  Am.  Dec.  Hume,  121  Ala.  168,  25  So.  806,  77  A. 
120.  S.  R.  43.     As  to  the  nature  of  prop* 

19.  Graham   v.  Norfolk  First  Nat.  erty  in  shares  of  corporate  stock,  see 
Bank,  84  N.  Y.  393,  38  Am.  Rep.  528.  Corporations,  vol.  7,  p.  196. 

20.  Birmingham  Waterworks  Co.  v.       6.  Flory  v.  Becker,  2  Pa.  St.  470, 
Hame^  121  Ala.  168,  25  So.  806,  77  45  Am.  Dec.  610. 
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78.  Wife's  Right  of  Survivorship  Generally. — ^The  husband  does 
not  acquire  au  absolute  title  to  his  wife's  choses  in  action  unless  they 
are  reduced  to  possession  during  the  coverture,  and  if  he  die  before  he 
has  reduced  them  to  his  possession,  the  wife  surviving,  her  right 
thereto  survives  to  her  and  does  not  go  to  his  personal  representatives.' 
And  according  to  the  better  view  the  same  is  true  as  regards  choses 
in  action  accruing  to  the  wife  during  coverture,  the  only  difference 
between  antenuptial  and  postnuptial  choses  in  action  being  that  the 
husband  must  join  the  wife  in  the  action  for  the  former,  but  has  an 
option  whether  to  join  her  or  sue  alone  for  the  latter.  If  he  has  not 
reduced  them  to  possession,  they  both  equally  go  to  the  wife  by 
survivorship.®  It  has  been  held  that  after  the  husband's  death,  a  right 
of  action  survives  to  the  wife  on  a  note  executed  to  them  jointly  in 
payment  for  land  belonging  to  the  wife,  where  the  husband  dies  after 
the  execution  of  the  obligation,  without  having  attempted  in  any  way, 
by  suit  or  otherwise,  to  reduce  the  proceeds  of  the  sale  to  his  possesr 
sion ;  and  the  wife  may  sue  on  the  instrument,  and  recover  the  money, 
without  joining  the  personal  representative  of  her  deceased  husband.* 
So  it  has  been  held  that  a  promissory  note  or  other  evidence  of  debt 
made  payable  to  husband  and  wife,  on  the  death  of  the  husband,  sur- 
vived to  the  wife,  though  the  consideration  passed  from  the  husband, 
and  she  would  take  the  proceeds,  unless  the  interest  of  the  husband's 
creditors  was  affected  by  reason  of  there  not  being  other  assets  suffi- 
cient to  pay  his  debts.*^  On  the  other  hand,  there  is  authority  for 
the  position  that  as  regards  the  choses  in  action  accruing  to  the  wife 
during  coverture  they  became  his  absolute  property,  and  did  not  sur- 

7.  Bank  of  America  v.  Banks,  101  v.  Abbott,  27  Vt.  580,  65  Am.  Dec 
U.  S.  240,  25  U.  S.  (L.  ed.)  850;  El-  214. 
lington  V.  Harris,  127  Ga.  85,  56  S.  E.  Note:  37  Am.  Dec.  577. 
134, 119  A.  S.  R.  320;  Miller  v.  MUler,  8.  Standeford  v,  Devol,  21  Ind.  404, 
1  J.  J.  Marsh.  (Ky.)  169,  19  Am.  Dec.  83  Am.  Dec.  351;  Fisk  v.  Cushman,  6 
59;  Dunn  v.  Lancaster,  4  Bush  (Ky.)  Cush.  (Mass.)  20,  52  Am.  Dec.  761; 
581,  96  Am.  Dec.  317;  Leakey  v.  Mau-  Leakey  v.  Maupin,  10  Mo.  368,  47 
pin,  10  Mo.  368,  47  Am.  Dec.  120;  Am.  Dec.  120;  BooEer  v.  Addison,  2 
Sallee  v.  Arnold,  32  Mo.  532,  82  Am.  Rich.  Eq.  (S.  C.)  273,  46  Am.  Dec. 
Dec.  144;  Parsons  v.  Parsons,  9  N.  H.  43;  McMillan  v.  Mason,  5  Gold. 
309,  32  Am.  Dec.  362;  Van  Eps  v.  (Tenn.)  263,  98  Am.  Dec.  401;  Drigga 
Van  Deusen,  4  Paige  (N.  Y.)  64,  25  v.  Abbott,  27  Vt.  580,  65  Am.  Dec.  214; 
Am.  Dec.  516;  Arrington  v.  Screws,  Barber  v.  Slade,  30  Vt.  191,  73  Am. 
31  N.  C.  42,  49  Am.  Dec.  408;  Weeks  Dec.  299. 

V.  Weeks,  40  N.  C.  Ill,  47  Am.  Dec.       Notes:  46  Am.  Dec.  47,  49;  98  Am. 
358 ;  Flory  v.  Becker,  2  Pa.  St.  470,  45  Dec.  403. 

Am.  Dec.  610;  Boozer  v.  Addison,  2       9.  McMillan    v.    Mason,    5    Cold* 
Rich.  Eq.   (S.  C.)   273,  46  Am.  Dec.   (Tenn.)  263,  98  Am.  Dec.  401. 
43;    McMillan    v.    Mason,    5    Cold.      10.  Johnson  v.  Lusk,  6  Cold.  (Tenn.) 
(Tenn.)  263,  98  Am.  Dec  401;  Driggs  113,  98  Am.  Dec.  445. 
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vive  to  the  wife  on  hk  death,  though  he  had  not  reduced  the  same 
to  possession.^^ 

79.  McHTtgages. — ^Where  property  is  mortgaged  to  the  wife  to  secure 
an  advance  made  by  her,  tJie  husband  may  at  any  time  during  the 
coverture  reduce  the  mortgage  debt  into  possession  and  make  it  his 
own,  payment  of  the  mortgage  to  the  husband  being  a  reduction  into 
possession,  and  if  the  mortgage  is  for  a  term  of  years  the  husband 
alone  may  aesign  or  surrender  the  term  together  with  the  debt  so  as 
to  bind  the  wife  surviving.  On  the  other  hand,  if  the  mortgage  is 
in  fee  it  seems  that  the  concurrence  of  the  wife,  as  in  case  of  a  trans- 
fer for  her  realty,  is  necessary  to  transfer  or  reconvey  the  mortgaged 
lands,  though  if  the  husband  had  otherwise  reduced  the  mortgage 
debt  to  possession,  she  would  become  a  trustee  of  the  legal  estate  for 
the  benefit  of  the  mortgagor.^' 

80.  Legacy  or  Distributive  Share  of  Wife. — ^At  common  law  a  1^- 
euoy  or  distributive  share  accruing  to  a  wife  is  regarded  as  a  chose 
in  action,  and  in  so  far  as  the  rights  of  the  husband  are  concerned 
it  stands  on  the  same  footing  as  a  promissory  note  or  other  property 
of  a  similar  character.^*  So  it  was  well  settled  that  a  legacy  to  a 
married  woman  inured  at  common  law  to  her  husband  who  was 
authorized  and  entitled  to  receive  payment  thereof  and  retain  the 
same  for  his  individual  benefit,^^  and  after  the  death  of  the  wife, 
the  husband  surviving,  he  has  the  same  right  to  administer  on  her 
estate  and  reduce  the  legacy  to  possession  for  his  benefit^  or  have  it 
reduced  to  possession  for  his  benefit,  as  her  other  choses  in  action.  ^^ 
The  husband,  however,  acquires  no  absolute  right  to  the  legacy  by 
virtue  of  the  bequest  merely,  though  he  may  recover  it  by  suit,  sell 
or  otherwise  dispose  of  and  reduce  into  possession ;  imtil  some  act  of 
his,  the  wife  still  retained  an  interest  in  it,  and  on  his  death  it 
survives  to  her.^^  So  where  the  husband  was  indebted  to  an  estate 
in  which  his  wife  was  entitled  to  a  distributive  share,  on  his  death 
without  having  reduced  his  wife's  claim  to  possession,  she  was  entitled 
to  receive  her  distributive  share  without  regard  to  her  husband's 

11.  Whittlesey     v.     McMahon,     10  67  Am.  Dec.  576. 

Conn.  137,  26  Am.  Dee.  389  and  note.       14.  Proctor  v.  Ferebee,  36  N.  G.  143, 

12.  Note :  18  Eng.  Rul.  Cas.  236,  36  Am.  Dec.  34. 

237.  15.  Miller  v.  Miller,  1  J.  J.  MarsL 

18.  MiUer  v.  MiUer,  1  J.  J.  Marsh.  (Ky.)  169,  19  Am.  Dec.  59. 
(Ky.)  169,  19  Am,  Dec.  59;  Farsons  16.  Miller  v.  Miller,  1  J.  J.  Marsh. 
V.  Parsons,  9  N.  H.  309,  32  Am.  Dec.  (Ky.)  169,  19  Am.  Dec  59;  Parsons 
362 ;  Westervdt  v.  Gregg,  12  N.  Y.  v.  Parsons,  9  N.  H.  309,  32  Am.  Dec. 
202,  62  Am.  Dec.  160;  Proctor  v.  Fere-  362;  Black  v.  Whitall,  9  N.  J.  Eq.  572, 
bee,  36  N.  C.  143,  36  Am.  Dec.  34;  59  Am.  Dec.  423;  Arrington  v.  Screws, 
Cmmp  V.  Black,  41  N.  C.  321,  51  Am.  31  N.  C.  42,  49  Am.  Dec.  408 ;  Hannah 
Dec.  422;  Ferrell  v.  .Thompson,  107  v.  Swamer,  3  Watts  &  S.  (Pa.)  223, 
N.  C.  420, 12  S.  E.  109, 10  L.R.A.  361;  38  Am.  Dec.  754;  Flory  v.  Becker,  2 
Harris  v.  Taylor,  3  Sneed  (Tenn.)  536,  Pa.  St  470,  45  Am.  Dec.  610. 
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indebtedness  to  the  estate.^''  A  bequest  of  the  proceeds  of  lands 
directed  to  be  sold  inured  to  the  benefit  of  the  husband  as  in  case 
of  any  other  gift  of  personalty.*®  In  such  a  case  there  was  deemed 
to  be  an  equitable  conversion  of  the  land  into  personalty,  and  the 
wife  has  no  power  to  elect  to  take  the  realty  as  such  to  the  prejudice 
of  the  husband.**  On  the  other  hand  the  husband  may  elect  to  take 
as  land  a  legacy  to  his  wife  of  a  share  of  proceeds  of  land  directed 
to  be  sold,  and  may  by  such  election  vest  the  fee  in  himself  or  in 
her,  the  result  depending  on  his  intention.*^  Where  he  enters  with 
his  wife  into  an  agreement  with  the  other  legatees  to  divide  the  land, 
allotting  to  "each  heir  and  devisee"  his  proportion,  and  giving  the 
wife,  by  name,  a  certain  part,  it  has  been  held  that  a  fee  thereby 
vests  in  her,  and  is  not  divested  by  the  executors  conveying  her  share 
to  her  husband.*  Where  a  husband  was  insolvent  and  sought  to 
recover  a  legacy  or  distributive  share  in  right  of  his  wife,  it  was  the 
general  practice  to  permit  the  executor  or  administrator,  when  the 
wife's  equity  to  a  settlement  was  not  involved,  to  set  off  the  husband's 
indebtedness  to  the  estate.' 

81.  Death  of  Wife. — ^As  regards  the  personal  chattels  of  the  wife, 
her  death  does  not  affect  the  husband's  title  thereto,  though  he  had 
not  acquired  actual  possession  thereof  during  the  coverture.*  As 
regards  the  wife's  choses  in  action  the  husband  does  not  acquire  abso- 
lute title  to  them  unless  they  are  reduced  to  possession  during  the 
coverture,  and  they  pass  on  her  death  to  her  personal  representatives.* 
Still  it  was  well  settled  by  the  early  cases  that  on  the  death  of  the 
wife,  the  husband  surviving,  he  was  entitled  to  be  appointed  admin- 
istrator, and  as  regards  her  choses  in  action  not  reduced  to  possession 
during  the  lifetime  of  the  wife,  was  entitled  to  reduce  them  to  pos- 
session for  his  individual  benefit  as  against  any  claim  of  the  kin 
of  the  wife.*  The  administrator  of  the  wife,  if  other  than  her  hus- 
band, is  regarded  as  a  trustee  for  the  husband  holding  the  wife's 

17.  Flory  v.  Becker,  2  Pa.  St.  470,  79  Am.  Dec.  82 ;  Ewing  v.  Handley,  4 
45  Am.  Dec.  610.  litt.    (Ky.)    346,  14  Am.   Dec.   140; 

18.  Proctor  v.  Ferebee,  36  N.  C.  Leakey  v.  Maupin,  10  Mo.  368,  47  Am. 
143,  36  Am.  Dec.  34;  Hannah  v.  Swar-  Dec.  120;  Sallee  v.  Arnold,  32  Mo.  532, 
ner,  3  Watts  &  S.  (Pa.)  223,  38  Am.  82  Am.  Dec.  144. 

Dec.  754.  4.  Leakey  v.  Maupin,  10  Mo.  368, 

19.  Proctor  v.  Ferebee,  36  N.  C.  143,  47  Am.  Dec.  120 ;  Driggs  v.  Abbott,  27 
36  Am.  Dec.  34.  Vt.  580,  65  Am.  Dec.  214. 

20.  Hannah  v.  Swarner,  3  Watts  &  6.  Bryan  v.  Rooks,  25  Ga,  622,  71 
S.  (Pa.)  223,  38  Am.  Dec.  754.  Am.  Dec.  194;  Locke  v.  McPherson,  163 

1.  Hannah  v.  Swarner,  3  Watts  &  Mo.  493,  63  S.  W.  726,  85  A.  S.  R. 
S.  (Pa.)  223,  38  Am.  Dec.  754.  546;  Burleigh  v.  Coffin,  22  N.  H.  118, 

2.  Black  V.  Wliitall,  9  N.  J.  Eq.  572,  53  Am.  Dec,  236 ;  Westervelt  v.  Grigg, 
59  Am.  Dec.  423.  12  N.  Y.  202,  6?  Am.  Dec.  160;  Robins 

3.  Bell  V.  Bell,  37  Ala.  536,  79  Am.  v.  McClure,  100  N.  Y.  328,  3  N.  E. 
Dec.  73;  Bragg  v.  Massie,  38  Ala.  89,  663,  53  Am.  Rep.  184;  Allen  v.  Me- 
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choses  in  action  for  his  benefit,  instead  of  her  next  of  kin,*  and  in 
case  of  the  death  of  a  husband  after  the  death  of  his  wife,  it  was 
generally  held  that  while  the  legal  title  was  in  the  wife  and  passed 
to  her  personal  representatives,  yet  the  beneficial  interest  in  her  choses 
in  action  were  held  by  her  administrator  for  the  benefit  of  his  per- 
sonal representatives  instead  of  her  next  of  kin,'  though  there  was 
another  theory,  viz.,  that  the  legal  title  had  vested  in  the  husband 
at  the  time  of  the  marriage  and  that  his  personal  representatives  and 
not  hers  were  entitled  to  recover.®  In  case  of  choses  in  action  which 
accrue  to  the  wife  during  coverture  it  has  been  held  that  his  right 
thereto  was  not  affected  by  her  death,  but  that  they  vested  in  him 
absolutely  and  after  her  death  he  could  transfer  them  or  recover 
thereon  in  his  own  name.*  In  some  jurisdictions  the  early  statutes 
which  omitted  the  provision  of  the  statute  of  29  Charles  II  exempt- 
ing  the  husband  from  the  burden  of  making  distribution  of  his  do- 
ceased  wife's  effects,  have  been  construed  as  depriving  the  husband 
of  the  right  to  administer  for  his  own  benefit  and  as  depriving  him 
of  any  interest  in  his  deceased  wife's  choses  in  action  not  reduced 
to  his  possession  during  coverture  as  against  her  next  of  kin.**  Id 
other  jurisdictions  statutes  securing  to  a  married  woman  the  right 
to  hold  personal  property  acquired  by  them  free  from  the  control 
of  her  husband  and  to  dispose  of  the  same  during  coverture  or  by 
will,  have  been  held  not  to  entirely  abrogate  the  husband's  common 
law  rights  in  such  property ;  **  that  his  common  law  right  to  her 
personalty  undisposed  of  at  her  death  by  will  or  otherwise,  still 
attaches  except  as  modified  by  the  statutes  of  distribution ;  *'  and 
that  where  no  provision  was  made  in  the  statute  for  the  distribution 
of  a  married  woman's  intestate  property  on  her  death  without  leav- 
ing descendants,  the  husband  was  entitled  thereto  imder  his  common 
law  right.** 

Cullough,   2   Heisk.    (Tenn.)    174,   5  Conn.  137,  26  Am.  Dec.  389. 

Am.  Rep.  27;  Shngart  v.  Shugart,  111  10.  Leakey  v.  Maupin,  10  Mo.  368, 

Tenn.  179,  76  S.  W.  821, 102  A.  S.  R.  47  Am.  Dec.  120 ;  Coughlin  v.  Ryan, 

777.     But  see  Blake  v.  Jones,  Bailey  43  Mo.  99,  97  Am.  Dec.  375. 

Eq.  (S.  C.)  141,  21  Am.  Dec.  530.  11.  Robins  v.  McClure,  100  N.  Y. 

6.  Bryan  v.  Rooks,  25  Ga.  622,  71  328,  3  N.  E.  663,  53  Am.  Rep.  184. 
Am.  Dec.  194;  Miller  v.  Miller,  1  J.  J.  See  infra,  par.  170  et  seq.  as  regards 
Marsh.  (Ky.)  169, 19  Am.  Dec.  59.  the  general  rights  of  married  women 

7.  Bryan  v.  Rooks,  25  Qa.  622,  71  under  the  so-called  married  women's 
Am.  Dec.  194;  Burleigh  v.  Coffin,  22  property  acts. 

N.  H.  118,  53  Am.  Dec.  236.  12.  Johnson  v.  Cummins,  16  N.  J. 

8.  Robins  v.  McClure,  100  N.  Y.  Eq.  97,  84  Am.  Dec.  142;  Robins  v. 
328,  3  N.  E.  663,  53  Am.  Rep.  184,  McClure,  100  N.  Y.  328,  3  N.  E.  663, 
explaining    earlier    cases.      See    also  53  Am.  Rep.  184. 

Westervelt  v.  Gregg,  12  N.  Y.  202,  62       13.  Robins  v.  McQure,  100  N.  Y. 
Am.  Dec.  160.  328,  3  N.  E.  663,  53  Am.  Rep.  184. 

9.  Whittlesey     v.      McMahon,      10 
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82.  Rights  of  Husband's  Creditors  as  Regards  Choses  in  ActioiL— 
On  the  question  as  to  the  rights  of  a  husband's  creditors  to  reach 
the  choses  in  action  of  the  wife  by  attachment  or  garnishment  or 
trustee  process  the  authorities  are  not  in  agreement.     According  to 
one  line  of  authorities  the  wife's  choses  in  action,  in  virtue  of  the 
marriage,  vest  absolutely  in  the  husband;  that  he  has  in  law  the 
sole  right,  during  the  coverture,  to  reduce  them  to  possession,  to  sue 
for  them,  to  sell  them,  to  release  them;  and  that  he  has,  therefore. 
an  interest  in  them  which  he  may  assign  to  another,  and  therefore 
an  interest  which  may  be  reached  by  attachment  or  garnishment  and 
subjected  to  the  payment  of  his  debts.    It  is,  however,  admitted  that 
if  the  husband  die  pending  an  attachment  of  his  interest,  and  before 
the  same  is  finally  subjected  to  his  debt,  the  attachment  will  fail, 
because  of  the  wife's  right  of  survivorship.**     On  the  other  hand 
other  authorities  take  the  position  that  a  husband  has  in  strictness 
but  a  right  to  reduce  his  wife's  choses  in  action  to  possession,  and 
may  at  his  election  refuse  to  do  so,  and  if  he  does  not  so  elect  his 
creditors  have  no  just  cause  to  complain,  and  therefore  they  cannot 
reach  the  wife's  choses  in  action  by  attachment  or  garnishment" 
Thus  the  interest  of  a  wife  in  a  legacy  while  in  the  hands  of  exec- 
utors or  administrators  cannot  be  attached  for  debts  of  the  husband.^* 
So  the  husband's  marital  rights  cannot  attach  to  specific  personal 
chattels  belonging  to  an  estate  of  which  his  wife  is  a  distributee  or 
legatee  until  division  and  distribution  is  made,  and  therefore  before 
such  time  cannot  be  taken  on  attachment  or  execution  for  the  debts 
of  the  husband.*'    A  court  of  equity  will  iiot  compel  a  husband  to 
exercise,  in  favor  of  his  creditors,  his  right  to  reduce  to. possession 
his  wife's  choses  in  action.** 

Reducing  Choses  in  Action  to  Possession 

83.  Generally. — ^As  a  general  rule,  in  order  to  effect  a  reduction 
into  the  husband's  possession  of  the  wife's  choses  in  action,  there 
must  be  some  act  on  his  part  which  evinces  his  intent  to  acquire 
the  property  in  exclusion  of  his  wife.**  A  design  merely  to  appro- 
priate the  thing  to  himself  without  doing  so  will  not  vest  the  abso- 

14.  Note:  37  Am.  Dec.  581.  11  U.  S.  (L.  ed.)  755;  Harris  v.  Tay- 

15.  Arrington  v.  Screws,  31  N.  C.  lor,  3  Sneed  (Tenn.)  536,  67  Adl  Dec 
42,   49   Am.   Dec.   408;   Robinson   v.  576. 

Woelpper,   1   Whaxt.    (Pa.)    179,   29  18.  Westervelt  v.  Gregg,  12  N.  Y. 

Am.   Dec.   44.     See  also   Pierson   v.  202,  62  Am.  Dec.  100. 

Smith,  9  Ohio  St  554,  75  Am.  Dec.  19.  Standeford   v.   Devol,   21  Ind. 

486.  404,    83    Am.    Dec,    351;    Pierson   v. 

Note:  37  Am.  Dec.  581.  Smith,  9  Ohio  St.  554,  75  Am.  Dec 

16.  Arrington  v.  Screws,  31  N.  C.  486;  In  re  Hind,  5  Whart.  (Pa.)  138, 
42,  49  Am.  Dec.  408.  34  Am.  Dee.  542 ;  McDowell  v.  Potter, 

17.  Price  v.  Sessions,  8  How.  624,  8  Pa.  St.  189,  49  Am.  Dec  503;  Bar- 
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lute  property  in  him.  To  deprive  the  wife  of  her  rights,  it  is  not 
enough  for  the  husband  to  entertain  an  unexecuted  intent  to  acquire 
possession  of  her  incorporeal  personalty.*^  So  the  actual  possession 
by  the  husband  of  the  evidences  of  indebtedness  owing  to  his  wife, 
is  not  itself  a  reduction  of  the  same  to  possession.^  Thus  where  the 
makers  of  a  p'romissory  note,  given  for  the  purchase  of  the  wife's 
real  estate,  and  made  payable  to  her  or  bearer,  deliver  it  to  the  hus- 
band, who  immediately  turns  it  over  to  the  wife,  she  afterwards  retain- 
ing the  same  in  her  possession,  the  note  is  not  converted  by  the 
husband  and  the  wife's  property  therein  on  the  husband's  death  is 
not  divested.'  If  a  husband  be  in  possession  as  executor  or  admin- 
istrator of  an  estate  of  which  his  wife  is  entitled  to  a  distributive 
share,  his  marital  rights  will  not  attach  until  the  estate  be  fully 
administered  and  partition  made.*  To  make  an  effective  appropria- 
tion of  stock  in  a  corporation  standing  in  his  wife's  name  there  must 
as  a  general  rule  be  a  transfer  to  his  name.^  Where  the  testator  gave 
property  to  his  infant  daughter  to  be  delivered  over  to  her  when 
she  reached  a  certain  age  and  before  reaching  such  age  she  married  the 
executor  who  had  the  principal  management  of  the  estate  and  posses- 
sion of  the  property  given,  the  executor  must  be  considered,  before 
his  wife  reaches  the  specified  age,  as  holding  the  property  as  exec- 
utor and  not  as  husband.^  Where  during  coverture  the  wife  with 
the  consent  of  her  husband  receives  payment  of  her  chose  in  action, 
her  possession  of  the  moneys  has  been  held  not  to  constitute  ipso 
facto  a  reduction  to  the  husband's  possession.^  It  is  not  necessary 
that  the  husband  himself  should  perform  the  act  requisite  to  a  reduc- 
tion of  the  chose;  an  agent  may  as  satisfactorily  represent  him,  but 
if  the  agency  is  created  jointly  by  the  husband  and  wife,  as  if  they 
give  a  power  of  attorney  to  collect  a  legacy,  the  possession  of  the 

ber  v.  Slade,  30  Vt  191,  73  Am.  Dee.      6.  Standeford  v.  Devol,  21  Ind.  404, 

299.  83  Am.  Dec.  351.    This  case  involved 

Note:  37  Am.  Dec.  578.  the  right  of  the  husband's  creditors  to 

20.  Standeford   ▼.  Devol,   21   Ind.  snbject  to  the  payment  of  their  debts 

404,  83  Am.  Deo.  351.  land  purchased  by  the  wife  in  her 

Note:  37  Am.  Dec  579.  name  with  the  proceeds  of  a  share  in 

1.  Standeford  v.  Devd,  21  Ind.  404,  her  grandfather's  estate  paid  over  to 
83  Am«  Dee.  351;  Barber  v.  Slade,  30  her  during  coverture,  and  it  was  held 
Vt.  191,  73  Am.  Dee.  299.  that  the  payment  over  to  the  wife  and 

2.  Barber  v.  Slade,  30  Vt  191,  73  the  investment  with  her  husband's  eon- 
Am.  Deo.  299.  sent  was  not  ipso  facto  a  reduction  to 

S.  Jackson  v.  MeAliley,  Spears  Eq.  his  possession  and  therefore  the  money 

(8.  C.)  303, 40  Am.  Deo.  620.  did  not  become  absolutely  his  property 

Note:  37  Am.  Dec.  579.  and  eonsequently  the  ereditors  had  no 

4.  Note :  37  Am.  Dec.  579.  claim  upon  the  land  as  they  would  have 

5.  Price  v.  Sessions,  3  How.  624^  11  had  if  the  land  had  been  purdiased  with 
U.  8.  (L.  ed.)  755.  his  nume^* 
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82.  Rights  of  Husband's  Creditors  as  Regards  Choses  in  Action. — 

On  the  question  as  to  the  rights  of  a  husband's  creditors  to  reach 
the  choses  in  action  of  the  wife  by  attachment  or  garnishment  or 
trustee  process  the  authorities  are  not  in  agreement.  According  to 
one  line  of  authorities  the  wife's  choses  in  action,  in  virtue  of  the 
marriage,  vest  absolutely  in  the  husband;  that  he  has  in  law  the 
sole  right,  during  the  coverture,  to  reduce  them  to  possession,  to  sue 
for  them,  to  sell  them,  to  release  them;  and  that  he  has,  therefore, 
an  interest  in  them  which  he  may  assign  to  another,  and  therefore 
an  interest  which  may  be  reached  by  attachment  or  garnishment  and 
subjected  to  the  payment  of  his  debts.  It  is,  however,  admitted  that 
if  the  husband  die  pending  an  attachment  of  his  interest,  and  before 
the  same  is  fmally  subjected  to  his  debt,  the  attachment  will  fail, 
because  of  the  wife's  right  of  survivorship.**  On  the  other  hand 
other  authorities  take  the  position  that  a  husband  has  in  strictness 
but  a  right  to  reduce  his  wife's  choses  in  action  to  possession,  and 
may  at  his  election  refuse  to  do  so,  and  if  he  does  not  so  elect  his 
creditors  have  no  just  cause  to  complain,  and  therefore  they  cannot 
reach  the  wife's  choses  in  action  by  attachment  or  garnishment.** 
Thus  the  interest  of  a  wife  in  a  legacy  while  in  the  hands  of  exec- 
utors or  administrators  cannot  be  attached  for  debts  of  the  husband.^* 
So  the  husband's  marital  rights  cannot  attach  to  specific  personal 
chattels  belonging  to  an  estate  of  which  his  wife  is  a  distributee  or 
legatee  until  division  and  distribution  is  made,  and  therefore  before 
such  time  cannot  be  taken  on  attachment  or  execution  for  the  debts 
of  the  husband.*'  A  court  of  equity  will  ttot  compel  a  husband  to 
exercise,  in  favor  of  his  creditors,  his  right  to  reduce  to .  possession 
his  wife's  choses  in  action.*® 

Reducmg  Choses  in  Action  to  Possession 

83.  Generally. — ^As  a  general  rule,  in  order  to  effect  a  reduction 
into  the  husband's  possession  of  the  wife's  choses  in  action,  there 
must  be  some  act  on  his  part  which  evinces  his  intent  to  acquire 
the  property  in  exclusion  of  his  wife.**  A  design  merely  to  appro- 
priate the  thing  to  himself  without  doing  so  will  not  vest  the  abso- 

14.  Note:  37  Am.  Dec.  581.  11  U.  S.  (L.  ed.)  755;  Harris  v.  Tay- 

15.  Arrington  v.  Screws,  31  N.  C.  lor,  3  Sneed  (Tenn.)  536,  67  Am.  Dec 
42,   49   Am.   Dec.   408;   Robinson   v.  576. 

Woelpper,   1   Whaxt.    (Pa.)    179,   29  18.  Westervelt  v.  Gregg,  12  N.  Y. 

Am.   Dec.   44.     See   also    Pierson   v.  202,  62  Am.  Dec.  100. 

Smith,  9  Ohio  St.  554,  75  Am.  Dec.  19.  Standeford   v.    Devol,   21   Ind. 

486.  404,    83    Am.    Dec.    351;    Pieraon    ▼. 

Note:  37  Am.  Dec.  581.  Smith,  9  Ohio  St.  554,  75  Am.  Dec 

16.  Arrington  v.  Screws,  31  N.  C.  486;  In  re  Hind,  5  Whart.  (Pa.)  138, 
42,  49  Am.  Dec.  408.  34  Am.  Dec.  542 ;  McDowell  v.  Potter, 

17.  Price  V.  Sessions,  8  How.  624,  8  Pa.  St.  189,  49  Am.  Dec  503;  Bar- 
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lute  property  in  him.  To  deprive  the  wife  of  her  rights,  it  is  not 
enough  for  the  husband  to  entertain  an  unexecuted  intent  to  acquire 
possession  of  her  incoiporeal  personalty.*®  So  the  actual  possession 
by  the  husband  of  the  evidences  of  indebtedness  owing  to  his  wife, 
is  not  itself  a  reduction  of  the  same  to  possession.^  Thus  where  the 
makers  of  a  promissory  note,  given  for  the  purchase  of  the  wife's 
real  estate,  and  made  payable  to  her  or  bearer,  deliver  it  to  the  hus- 
band, who  immediately  turns  it  over  to  the  wife,  she  afterwards  retain- 
ing the  same  in  her  possession,  the  note  is  not  converted  by  the 
husband  and  the  wife's  property  therein  on  the  husband's  death  is 
not  divested.*  If  a  husband  be  in  possession  as  executor  or  admin- 
istrator of  an  estate  of  which  his  wife  is  entitled  to  a  distributive 
share,  his  marital  rights  will  not  attach  until  the  estate  be  fully 
administered  and  partition  made.*  To  make  an  effective  appropria- 
tion of  stock  in  a  corporation  standing  in  his  wife's  name  there  must 
as  a  general  rule  be  a  transfer  to  his  name.^  Where  the  testator  gave 
property  to  his  infant  daughter  to  be  delivered  over  to  her  when 
she  reached  a  certain  age  and  before  reaching  such  age  she  married  the 
executor  who  had  the  principal  management  of  the  estate  and  posses- 
sion of  the  property  given,  the  executor  must  be  considered,  before 
his  wife  reaches  the  specified  age,  as  holding  the  property  as  exec- 
utor and  not  as  husband.*  Where  during  coverture  the  wife  with 
the  consent  of  her  husband  receives  payment  of  her  chose  in  action, 
her  possession  of  the  moneys  has  been  held  not  to  constitute  ipso 
facto  a  reduction  to  the  husband's  possession.®  It  is  not  necessary 
that  the  husband  himself  should  perform  the  act  requisite  to  a  reduc- 
tion of  the  chose;  an  agent  may  as  satisfactorily  represent  him,  but 
if  the  agency  is  created  jointly  by  the  husband  and  wife,  as  if  they 
give  a  power  of  attorney  to  collect  a  legacy,  the  possession  of  the 

ber  V.  Slade,  30  Vt  191,  73  Am.  Dee.      6.  Standeford  v.  Devol,  21  Ind.  404, 

299.  83  Am.  Dec.  351.    This  case  involved 

Note:  37  Am.  Dec.  578.  the  right  of  the  husband's  creditors  to 

20.  Standeford   v.   Devol,   21   Ind.  subject  to  the  payment  of  their  debts 

404,  83  Am.  Dec.  351.  land   purchased  by  the  wife  in   her 

Note:  37  Am.  Dec  579.  name  with  the  proceeds  of  a  share  in 

1.  Standeford  v.  Devol,  21  Ind.  404,  her  grandfather's  estate  paid  over  to 
83  Am.  Dec  351;  Barber  v.  Slade,  30  her  during  coverture,  and  it  was  held 
Vt.  191,  73  Am.  Dec.  299.  that  the  payment  over  to  the  wife  and 

2.  Barber  v.  Slade,  30  Vt.  191,  73  the  investment  with  her  husband's  eon- 
Am.  Dec.  299,  sent  was  not  ipso  facto  a  reduction  to 

8.  Jackson  v.  McAliley,  Spears  Eq.  his  possession  and  therefore  the  money 

(S.  C.)  303, 40  Am«  Dec  620.  did  not  become  absolutely  his  property 

Note:  37  Am.  Dec.  579.  and  consequently  the  erediton  had  no 

4.  Note :  37  Am.  Dec.  579.  claim  upon  the  land  as  they  would  have 

6.  Price  v.  Sessions,  3  How.  824, 11  had  if  the  land  had  been  purchased  with 

U.  8.  (L.  ed.)  755.  his  mon^* 

1061 


§§  84,  85  HUSBAND  AND  WIFE  13  R.  C.  L 

agent  is  not  the  exclusive  possession  of  the  husband^  and  not  in  itaelf 
a  reduction  to  possession.^ 

84.  Payment  to  Husband. — ^If  that  which  was  payable  to  the  wife, 
be  paid  to  her  husband,  during  her  life,  he  clearly  evincing  his  intent 
to  appropriate  the  money  for  his  own  benefit,  it  is  of  course  at  least 
prima  facie  a  reduction  to  his  possession,  nor  is  it  necessary  that  he 
should  receive  exactly  that  which  was  due  her,^  as  if,  for  example, 
where  he  takes  a  note  or  other  obligation  in  his  sole  name  for  an 
indebtedness  owing  his  wife,^  or  where  he  takes  to  himself  from 
an  executor  a  bond  for  the  payment  of  the  wife's  distributive  share 
in  the  estate.  ^^  Beceiving  a  partial  payment  or  the  payment  of 
interest  is  only  a  reduction  to  possession  pro  tanto,  and  as  to  the 
balance  the  wife's  right  of  survivorship  attaches.**  So  it  has  been 
held  that  actual  possession  of  the  proceeds  of  the  wife's  choses  in 
action  by  a  husband,  is  but  evidence  of  a  conversion  to  his  use,  and 
not  in  itself  a  conversion,  and  therefore  may  be  so  qualified  that  the 
property  in  the  proceeds  remains  in  the  wife.**  And  where  a  hus- 
band received  payment  of  a  legacy  owing  to  his  wife  under  an 
express  agreement  with  the  executor  of  the  testator  to  hold  it  for  his 
wife,  it  was  held  that  he  did  not  receive  it  in  virtue  of  his  marital 
rights,  so  as  to  amount  to  a  reduction  of  the  legacy  into  possession, 
but  as  her  trustee  and  for  her  benefit,  and  that  on  the  death  of  the 
husband,  it  continued  to  be  her  property  for  which  she  had  a  claixn 
against  his  estate.*' 

85.  Assignment. — It  is  generally  conceded  that  a  mere  voluntary 
assignment  of  the  wife's  choses  in  action  by  the  husband,  without 
consideration  will  not  constitute  a  reduction  to  possession  so  as  to 
bar  the  wife^s  right  of  survivorship.**  This  rule  was  held  applicable 
to  the  husband's  assignment  to  his  assignee  in  bankruptcy  or  insol- 
vency or  for  the  benefit  of  creditors.**  There  is,  however,  a  conflict 
in  the  cases  as  to  the  effect  of  an  assignment  for  value.  Some  of  the 
authorities  maintain  that  such  an  assignment  may  defeat  the  wife's 
right  of  survivorship,  though  the  chose  in  action  is  not  otherwise 
reduced  to  possession.**    Still  though  an  assignment  of  a  wife's  choses 

7.  Note:  37  Am.  Dec.  579.  13.  State  v.  Reigart,  1  Gill   (Md.) 

8.  Note :  37  Am.  Dee.  579.  1,  39  Am.  Dec.  628. 

9.  Needles  v.  Needles,  7  Ohio  St.  432.  14.  Dunn    v.    Lancaster,    4    Bush 
70  Am.  Dec.  85.  (Ky.)  681,  96  Am.  Dec.  317;  Wester- 

10.  Note:  37  Am.  Dec.  579.  velt  v.  Gregg,  12  N.  Y.  202,  62  Am. 

11.  Boozer  v.  Addison,  2  Rich.  Eq.   Dec.   160;    Browning   v.    Headley,  2 
(S.  C.)  273,  46  Am.  Dec.  43.  Rob.    (Va.)    340,  40  Am.  Dec.  755, 

Note :  37  Am.  Dec.  579.  Note :  37  Am,  Dec.  580. 

12.  Pierson  v.  Smith,  9  Ohio  St.  554,  15.  Dunn    ▼.    Lancaster,    4    Bush 
75   Am.   Dec.   486;    In   re   Hinds,    5  (Kv.)  581,  96  Am.  Dec.  317. 
Whart.  (Pa.)  138,  34  Am.  Dec.  542  and  16.  Westervelt  v.  Gregg,  12  N.  Y. 
note.     See  also  Standeford  v.  Devol,  202,    62    Am.    Dec.    160;    Needles   ▼. 
21  Ind,  404,  83  Am.  Dec.  351.  Needles,  7  Ohio  St  432,  70  Am.  Dec 
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in  action  made  by  her  husband  is  e£Pectual,  if,  at  the  time  of  Qit 
assignment,  or  afterwards  during  his  life  time,  he  is  in  condition  to 
reduce  such  choses  into  his  possession,  yet  if  he  dies  before  the  event 
happens  on  which  he  is  entitled  to  reduce  the  choses  into  posses^ 
sion,  his  assignment  is  inoperative.^^  In  such  a  case  the  husband's 
right  is  merely  a  right  to  obtain  possession  of  the  subject  when  the 
period  arrives  at  which  the  wife  is  entitied  to  the  possession  of  it; 
and  if  he  die  in  the  meantime,  leaving  his  wife  surviving,  his  right 
is  goi^e,  and  the  right  of  the  surviviQg  wife  takes  effect.  The  assignee 
for  valuable  consideration  must  take  the  right  as  the  husband  him- 
self had  it;  he  buys  the  chance  of  the  husband's  outliving  the  wife, 
or  of  the  reversionary  chose  in  action  falling  into  possession  during 
coverture,  and  he  must  wait  to  see  how  the  event  turns  out^^  On 
the  other  band,  some  courts  in  case  of  an  assignment  by  a  husband, 
even  for  value,  of  his  wife's  choses  in  action  contend  that  there  must 
be  some  further  act  by  the  assignee,  otherwise  the  wife's  right  will 
not  be  impaired;  that  the  assignee  stands  but  in  the  shoes  of  the 
assignor;  that  he  takes  nothing  but  what  the  assignor  could  give- 
that  is,  a  right  to  reduce  the  chose  to  possession ;  if  that  right  be  not 
exercised,  the  surviving  wife  has  as  much  claim  to  recover  as  against 
the  assignee,  as  she  would  have  had  against  the  representatives  of 
her  husband.^*  In  order  that  an  assignment  by  a  husband  may 
defeat  the  wife's  right  of  survivorship  it  seems  that  the  assignment 
must  be  special.  And  on  this  ground  it  has  been  held  that  a  general 
assignment  by  a  husband  in  bankruptcy,  insolvency  or  for  the  benefit 
of  creditors  does  not  defeat  the  wife's  right  of  survivorship  in  her 
choses  in  action  which,  though  capable  of  being  reduced  to  posses- 
sion, are  not  so.  reduced  during  coverture.*® 

86.  Release. — ^As  regards  the  ordinary  debts  payable  to  a  wife, 
the  husband's  release  for  value  constitutes  a  reduction  to  possession, 
and  deprives  her  of  any  right  of  survivorship,*  and  his  release  of  a 
cause  of  action  for  a  tortious  injury  to  the  person  or  character  of 
his  wife  is  valid  in  law.*  In  case  of  agreements  on  covenants  entered 
into  during  coverture  solely  for  the  benefit  of  the  wife  to  operate 
after  the  husband's  death,  courts  of  equity  from  an  early  date  denied 
the  power  of  the  husband  to  release  the  obligor.*    In  this  connection 

85;    Browning    v.    Headley,    2    Rob.  20.  Browning   ▼•   Headley,   2   Rob. 

(Va.)  340,  40  Am.  Dec.  755.  (Va.)  340,  40  Am.  Dec.  755. 

Note :  37  Am.  Dec.  580.  1.  Needles  v.  Needles,  7  Ohio  St.  432, 

17.  Dunn  ▼.  Lancaster,  4  Bash  (Ky.)  70  Am.  Dec.  85. 

581,    96    Am.    Dec.    317;    Needles    v.  Note:  37  Am.  Dec.  580. 

Needles,  7  Ohio  St.  432,  70  Am.  Dec.  2.  See  infra,  par.  484. 

65;  Browning  ▼.  Headley,  2  Rob.  (Va.)  3.  Shepard  v.  Shepard,  7  Johns.  Ch. 

340,  40  Am.  Dec.  755.  (N.  Y.)  57,  11  Am.  Deo.  396;  Conway 

18.  Needles  ▼.  Needles,  7  Ohio  St.  v.  Hale,  4  Hayw.   (Tenn.)   1,  9  km. 
432,  70  Am.  Dec.  85.  Dec.  748. 

19.  Note :  37  Am.  Dec.  580. 
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it  may  also  be  noted  that  where  a  covenant  or  agreement  for  the 
support  of  a  wife  was  made  with  the  husband  by  a  third  person  on 
a  consideration  moving  from  the  husband,  it  seems  to  have  been 
generally  recognized  that  the  relation  of  husband  and  wife  is  sufficient 
to  entitle  the  wife  after  the  husband's  death  to  maintain  her  action 
to  enforce  the  covenant^ 

87.  Action  against  Debtor. — ^To  the  choses  belonging  to  the  wife 
before  the  marriage,  the  husband  can  lay  no  claim  in  bis  own  name, 
or  in  his  own  right;  but  must  join  the  wife  in  any  action  he  may 
bring  for  reducing  Uiem  into  his  possession.  If  he  die  before  judg- 
ment, the  chose  survives  to  the  wife;  or  if  he  obtain  judgment,  and 
die  before  it  is  satisfied,  the  judgment  inures  to  the  wife  as  survivor.* 
On  choses  accruing  to  the  wife  during  coverture,  the  husband  may 
sue  alone,  or  he  may  concede  to  the  wife  an  interest  in  them,  and 
join  her  in  the  action ;  and  if  he  makes  no  exclusive  claim  by  suing 
in  his  own  name,  or  join  his  wife  in  the  action,  but  die  before  judg- 
ment, or  after  judgment  but  before  satisfaction,  the  chose,  or  the 
judgment,  as  the  case  may  be,  survives  to  the  wife,  precisely  as  in 
the  case  of  choses  accrued  to  her  before  the  marriage.^  On  the  other 
hand  as  regards  choses  in  action  accruing  to  the  wife  during  cover- 
ture if  a  husband  sues  in  his  own  name  the  rendition  of  judgment 
in  his  favor  merges  the  chose,  and  makes  the  reduction  to  possession 
prima  facie  complete.'  It  is  not  sufficient,  however,  that  the  action 
should  have  been  commenced;  the  cause  must  have  been  carried  to 
judgment  in  the  wife's  life  time.^  And  it  has  been  held  that  while 
the  recovery  of  a  judgment  by  the  husband  in  his  name  alone  is 
prima  facie  evidence  of  a  reduction  to  possession,  it  is  not  conclu- 
sive, and  the  presumption  may  be  rebutted  by  proof  of  his  intention 
not  to  assert  bis  marital  rights.* 

Paraphernalia  of  Wife 

88.  In  Absence  of  Statute. — ^The  paraphernalia  right  was  a  right 
given  by  the  common  law  to  a  widow.  It  was  not  a  right  of  the 
husband's  at  all,  but  was  a  limitation  of  the  legal  rights  of  his  exec- 
utors or  administrators  after  his  death.  The  idea  of  her  asserting 
any  right  to  paraphernalia  against  her  husband  during  his  life  did 

4.  Shepard  v.  Sbepard,  7  Johns.  Ch.   pra,  par.  81. 

(N.  Y.)  57, 11  Am.  Dec.  396;  Buchan-  6.  Boozer  v.  Addison,  2  Rich.  Eq. 

an  V.  Tilden,  108  N.  Y.  109,  52  N.  B.  (S.  C.)  273,  46  Am.  Dec.  43 

724,  70  A.  S.  R.  205,  44  L.R.A.  170.  7.  Leakey  v.  Maupin,  10  Mo.  368,  tf^ 

See  also  Contraots,  vol.  6,  p.  892.  Am.  Dec  120. 

5.  Boozer  v.  Addison,  2  Rich.  Eq.  Note:  37  Am.  Dee.  580. 
(S.  C.)  273,  46  Am.  Dec.  43.  8.  Note:  37  Am.  Dec.  580. 

Note:  43  Am.  Dec.  580.  9.  Pierson  v.  Smith,  9  Ohio  St  6MJ 

As  to  the  effect  of  the  wife's  death   75  Am.  Dec.  486.  ^ 

on  the  rights  of  the  hoshand,  see  sn- 
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not  arise  and  any  claim  by  him  of  his  wife's  personal  chattels  as 
paraphernalia  is  equally  out  of  the  question;  such  chattels  were  his 
own  property,  and  if  he  claimed  them,  he  claimed  them  as  such. 
But,  in  mitigation  of  this  extreme  severity,  the  common  law,  borrow- 
ing to  some  extent  from  the  civil  law,  gave  to  the  widow  a  right 
to  keep  certain  personal  chattels,  of  which  she  had  had  the  use  during 
coverture  as  her  own  property,  after  her  husband's  death.^^  Since 
at  common  law,  the  husband  is  bound  to  maintain  the  wife,  and  to 
provide  her  with  suitable  clothing  appropriate  to  their  degree  and 
his  own  circumstances  and  social  position,  if  articles  of  clothing  and 
personal  ornaments  appropriate  for  her  were  purchased  with  his 
money  or  on  his  credit  they  are  his  property,^^  and  the  fact  that 
they  were  selected  and  purchased  by  her,  and  were  intended  for  her 
personal  and  exclusive  use,  does  not  render  them  any  the  less  his 
property.^*  Accordingly  it  has  been  held  in  this  country  that  a 
married  woman  cannot  sue  a  third  person  for  damages  for  the  loss 
of  or  injury  to  her  wearing  apparel  purchased  for  her  by  her  hus- 
band ;  ^'  and  as  a  corollary  that  the  husband  may  maintain  such  aa 
action.^^  Creditors  of  the  husband  may  subject  to  the  payment  of 
their  claims  personal  ornaments  or  jewelry  given  by  a  husband  to 
his  wife.^^  And  a  wife's  articles  of  apparel  and  ornament  owned 
by  her  before  marriage,  except  necessary  wearing  apparel,  have  been 
held  liable  to  attachment  for  the  debts  of  her  husband,^*  and  on  the 
same  principle  it  has  been  held  that  no  conviction  for  stealing  wear- 
ing apparel  could  be  had  under  an  indictment  stating  it  to  be  the 
property  of  one  who  was  a  married  woman.^^    While  during  coverture 

10.  Masson  v.  De  Fries^  [1909].  2  K.  tion  should  be  brought  by  fhe  has- 
B.  831,  101  L.  T.  N.  S.  476,  25  Times  band,  but  that  under  the  New  York 
L.  Rep.  784,  53  Sol.  J.  744,  4  British  statute  the  wife  could  sue  therefor  if 
Rul.  Cas.  601.  it  was  her  separate  property). 

11.  Richardson  v.  Louisville,  etc.,  R.  14.  Richardson  v.  Louisville,  etc.,  B. 
Co.,  85  Ala.  569,  5  So.  308,  2  LJI.A.  Co.,  85  Ala.  559,  5  So.  308,  2  L.R.A. 
716;  Hawkins  v.  Providence,  etc.,  R.  716;  Curtis  v.  Delaware,  etc.,  R.  Co., 
Co.,  119  Mass.  596,  20  Am.  Rep.  353 ;  74  N.  Y.  116,  30  Am.  Rep.  271 ;  Mc- 
Parrow  v.  Farrow,  72  N.  J.  Eq.  421,  Cormick  v.  Pennsylvania  Cent.  R.  Co., 
65  Atl.  1009,  129  A.  S.  R.  714,  16  99  N.  Y.  65,  1  N.  E.  99,  52  Am.  Rep. 
Ann.  Cas.  507,  11  L.R.A.(N.S.)  389;  6  (decided  under  Illinois  law). 
Curtis  V.  Delaware,  etc.,  R.  Co.,  74      Note:  4  British  Rul.  Cas.  613. 

N.  Y.  116,  30  Am.  Rep.  271;  State  v.  15.  Notes:  11  L.RJL.(N.S.)  389;  16 
Pitts,  12  S.  C.  180,  32  Am.  Rep.  508.       Ann.   Cas.  509;  4  British  Rul.  Cas. 

Notes:    11    L.R.A.(N.S.)    389;    16  613. 
Ann.  Cas.  508 ;  4  British  Rul.  Cas.  611.      16.  Hanlon     v.     Thayer,     Quiney 

12.  Hawkins  v.  Providence,  etc.,  R.  (Mass.)  99,  1  Am.  Dec.  1. 

Co.,  119  Mass.  596,  20  Am.  Rep.  353.      17.  Hughes  v.  Com.,  17  Grat.  (Va.) 

13.  Hawkins  v.  Providence,  etc.,  R.  565,  94  Am.  Dec.  498.  See  also  Pratt 
Co.,  119  Mass.  596,  20  Am.  Rep.  353.     v.  State,  35  Ohio  St.  514,  36  Am.  Bep. 

See  also  Rawson  v.  Pennsylvania  R.  617. 
Co.,  48  N.  Y.  212,  8  Am.  Rep.  543      Note :  4  British  Rul.  Cas.  613. 
(holding  that  at  common  law  the  ac- 
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the  husband  may  dispose  of  his  wife's  paraphernalia^  still  he  cannot 
dispose  of  it  by  will,  and  if  the  wife  survives  him  she  may  claim 
it  against  all  persons  except  the  husband's  creditors.*^  The  wid- 
ow's right  of  paraphernalia  when  brought  in  question  after  the  hus- 
band's death  appears  to  have  depended  on  the  actual  use  of  the  chat- 
tels and  the  position  and  rank  in  life  of  the  widow,  and  it  may  be 
doubted  whether  any  mere  declaration  by  the  husband  would  suffice 
to  establish  the  widow's  claim  to  more  than  the  chattels  used  by  her, 
and  due  to  her  position  and  rank.^*  Under  the  civil  law  the  wife's 
necessary  wearing  apparel  which  it  was  the  duty  of  the  husband  to 
furnish  her,  is  not  subject  to  seizure  for  the  debts  of  the  husband. 
And  in  Quebec  it  has  been  held  that  the  wearing  apparel  given  by 
a  husband  to  his  wife  during  marriage  does  not  come  within  the 
operation  of  the  prohibition  of  married  people  to  shift  property  from 
one  to  the  other,  and  that  such  apparel  once  delivered  to  the  wife 
becomes  her  individual  property,  and  accordingly  is  not  subject  to 
seizure  for  the  debts  of  the  husband.** 

89.  Effect .  of  Married  Women's  Property  Acts. — In  England  in 
a  recent  case  the  court  assumed  that  since  the  Married  Women's  Prop- 
erty Act  of  1882  (45-46  Vict.)  which  destroyed  the  husband's  right 
to  his  wife's  personal  chattels  and  enabled  her  to  acquire  such  prop- 
erty as  his  own  even  from  her  husband  either  absolutely  or  subject 
to  any  lawful  condition  to  which  she  might  agree,  the  common  law 
doctrine  of  paraphernalia  ceased  to  exist,  arising  as  it  did  solely  by 
way  of  exception  out  of  the  generality  of  the  husband's  common  law 
right  to  all  her  property,  and  it  was  held  that  wearing  apparel  pur- 
chased by  a  married  woman  for  her  personal  use  with  money  supplied 
for  the  purpose  by  her  husband  is  prima  facie  her  separate  property, 
and,  in  the  absence  of  evidence  to  rebut  this  presumption  or  to  limit 
or  qualify  her  possessory  title,  cannot  be  claimed  by  the  husband 
as  against  an  execution  creditor  of  the  wife.^  On  the  other  hand 
it  is  held  in  this  country  that  the  husband's  right  to  his  wife's  para- 
phernalia except  so  far  as  it  has  been  purchased  with  his  separate 
property,  or  constitutes  her  separate  property  by  reason  of  the  hus- 
band's gift  thereof  to  her,  remains  exactly  as  it  stood  at  common  law.* 

• 

18.  Rawson  v.  Pennsylvania  R.  Co.,  K.  B.  831,  101  L.  T.  N.  S.  476,  25 
48  N.  Y.  212,  8  Am.  Rep.  543;  Masson  Times  L.  Rep.  784,  53  Sol.  J.  744,  4 
v.  De  Fries,  [1909]  2  K.  B.  831,  101  British  Rul.  Cas.  601. 

L.  T.  N.  S.  476,  25  Times  L.  Rep.  784,  2.  Richardson  v.  Louisville,  etc.,  R. 

53  Sol.  J.  744,  4  British  Rul.  Cas.  601.  Co.,  85  Ala.  559,  5  So.  308,  2  L.R.A. 

Note:  16  Ann.  Cas.  508.  716;  Hawkins  v.  Providence,  etc.,  R. 

19.  Masson  ▼.  De  Fries,  [1909]  2  Co.,  119  Mass.  696,  20  Am.  Rep.  363; 
K.  B.  831,  101  L.  T.  N.  S.  476,  25  Farrow  v.  Farrow,  72  N.  J.  Eq.  421, 
Times  L.  Rep.  784,  53  Sol.  J.  744,  4  65  Atl.  1009, 129  A.  8.  R.  714, 16  Ann. 
British  Rul.  Cas.  601.  Cas.  507,  11  L.R.A.(N.S.)   :^89;  Cur- 

20.  Note:  4  British  Rul.  Cas.  612.        tis  v.  Delaware,  etc.,  R.  Co.,  74  N.  Y. 
1.  Masson   v.   De   Fries,    [1909]    2  116,  30  Am.  Rep.  271;  Pratt  ▼.  Statcu 
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Afl  has  been  pertinently  said  "as  to  such  property  it  was  not  intended 
by  the  statute  to  deprive  the  husband  of  dl  ownership  or  control; 
for  surely  while  the  duty  of  the  husband  to  furnish  his  wife  with 
necessary  and  suitable  clothing  is  continued,  it  was  not  intended  to 
deprive  him  of  the  right  to  control  and  preserve  it."  •  And  it  is 
held  that  the  statutes  in  reference  to  the  rights  of  married  women 
and  gifts  of  personal  property  from  the  husband  to  the  wife  do  not 
apply  to  a  wife's  wearing  apparel,  until  a  gift  has  been  actually  made 
and  is  proved.^  The  fact  that  exemption  laws  exempt  from  seizure 
for  debts  the  necessary  wearing  apparel  of  the  debtor  and'of  his  wife, 
and  the  fact  that  the  statutes  relating  to  decedent's  estates  provide 
that  the  articles  of  apparel  and  ornament  of  the  widow  shall  belong 
to  her,  have  been  regarded  as  furnishing  an  implication  that  with- 
out such  a  provision  they  would  be  considered  to  be  the  property  of 
the  husband ;  *  and  a  fortiori  the  fact  that  by  statute  the  wife's 
paraphernalia  is  secured  to  her  even  against  creditors,  does  not  change 
the  husband's  ownership.^  In  a  case  in  which  the  question  was 
whether  a  wife's  clothing  was  properly  charged,  in  an  indictment  for 
larceny  thereof,  to  have  been  the  property  of  her  husband,  it  was 
held  Uiat  a  statute  enacting  that  any  personal  property,  belonging 
to  any  woman  at  her  marriage,  or  which  may  have  come  to  her  dur- 
ing coverture  by  gift,  bequest,  or  inheritance,  or  by  purchase  with 
her  separate  money  or  means  shall  be  and  remain  her  separate  prop- 
erty, does  not  operate  to  make  wearing  apparel  of  the  wife  furnished 
by  her  husband,  or  purchased  by  her  with  money  or  means  given 
to  her  by  the  husband  for  that  purpose,  her  separate  property.'  If 
there  is  an  actual  gift  by  a  husband  to  his  wife  of  her  paraphernalia, 
it  would  of  course  become  her  separate  estate  to  the  same  extent  as 
other  personal  property  given  to  her  by  him,®  and  it  has  been  held, 
in  view  of  the  Married  Women's  Property  Acts  and  the  legislation 
extending  the  property  rights  and  capacities  of  married  women,  that 

35  Ohio  St.  514,  35  Am.  Rep.  617;  Note:  4  British  Rul.  Cas.  615. 

State  ▼.  Pitts,  12  S.  C.  180,  32  Am.  5.  Hawkins  v.  Providence,  etc.,  R. 

Rep.  508.  Co.,  119  Mass.  596,  20  Am.  Rep.  353. 

Notes :  16  Ann.  Cas.  509 ;  4  British  6.  Curtis  v.  Delaware,  etc.,  R.  Co.,  74 

Rul.  Cas.  611.  N.  Y.  116,  30  Am.  Rep.  271. 

3.  Pratt  V.  State,  35  Ohio  St.  514,  35  7.  Pratt  v.  State,  35  Ohio  St.  514,  35 
Am.  Rep.  617.  Am.  Rep.  617 :  State  v.  Pitts,  12  S.  C. 

4.  Richardson  v.  Louisville,  etc.,  R.  180,  32  Am.  Rep.  508. 

Co.,  85  Ala.  559,  5  So.  308,  2  L.R.A.       8.  Rawson  v.  Pennsvlvania  R.  Co., 

716;    Farrow   v.   Farrow,   72   N.    J.  48  N.  Y.  212,  8  Am.  Rep.  543;  Curtis 

Eq.  421,  65  Atl.  1009,  129  A.  S.  R.  v.  Delaware,  etc.,  R.  Co.,  74  N.  Y.  116, 

714, 16  Ann.  Cas.  507,11L.R.A.(N.S.)  30  Am.  Rep.  271;  State  v.  Pitts,  12 

389;  Curtis  v.  Delaware,  etc.,  R.  Co.,  S.  C.  180,  32  Am.  Rep.  508. 
74  N.  Y.  116,  30  Am.  Rep.  271;  State      Note:  16  Ann.  Cas.  509. 
▼.  PitU,  12  S.  C.  180,  52  Am.  Rep. 
608. 
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her  paraphernalia  purchased  by  her  husband  and  given  to  her  by 
him  becomes  her  separate  property  to  such  an  extent  that  she  could 
sue  in  her  own  name  for  injury  thereto.*  Of  course  as  regards  the 
wife's  wearing  apparel  purchased  by  her  with  her  separate  estate 
or  received  by  her  as  a  gift  from  a  third  person,  it  constitutes  her 
separate  estate  to  the  same  extent  as  other  personalty  so  acquired. 
The  statute  in  such  a  case  simply  prevents  a  title  vesting  in  the 
husband  by  virtue  of  his  marital  relation.^*  Personal  ornaments  or 
jewebry  given  by  the  husband  to  the  wife  before  marriage,  such  as 
an  engagement  ring,  becomes  after  marriage  the  wife's  separate  prop- 
erty to  the  same  extent  as  her  other  personal  property  owned  at  the 
time  of  the  marriage.^^ 

Vni.  Transfbrs  in  Fbaui)  of  Husband's  Marital  Rights 

90.  In  General. — ^Prior  to  marriage  a  woman  has  full  power  to 
transfer  her  property,  real  and  personal,  and  her  future  husband, 
in  the  absence  of  fraud,  will  acquire  no  rights  in  the  property  so 
conveyed.  On  the  other  hand  it  was  well  settled  that  if  a  woman 
during  the  treaty  for  marriage,  without  the  knowledge  of  her  intended 
husband^  makes  a  voluntary  disposition  of  her  property,  it  is  a  fraud 
on  his  marital  rights,  though  it  be  done  prior  to  its  celebration,  and 
chancery  will,  on  his  application,  set  it  aside.**  From  an  early  date 
it  has  been  the  rule  that  a  secret  transfer  of  property  by  a  prospective 
wife,  is  as  a  matter  of  law,  a  fraud  on  the  husband's  rights  without 
reference  to  the  husband's  knowledge  that  the  woman  was  the  owner 
of  the  property.*'  The  conduct  of  the  husband  prior  to  the  mar- 
riage may,  however,  have  been  such  as  to  deprive  him  of  the  right 
to  attack  the  wife's  antenuptial  transfer  as  a  fraud  upon  his  marital 
rights.  Thus  in  a  leading  early  English  case  (Taylor  v.  Pugh,  1 
Hare  608)  it  appeared  that  the  woman,  before  marriage,  and  with- 

9.  Rawson  t.  Pennsylvania  R.  Co.,  lespie,  58  N.  C.  258,  75  Am.  Dee.  437; 
48  N.  Y.  212,  8  Am.  Rep.  543.  See  Manes  v.  Duraut,  2  Rich.  Eq.  (S.  C.) 
also  Curtis  v.  Delaware,  etc,  R.  Co.,  404,  46  Am.  Dec.  65 ;  Ramsay  v.  Joyce, 
74  N.  Y.  116,  30  Am.  Rep.  271.  1  McMul.  Eq.  (S  .C.)  236,  37  Am.  Dec 

10.  Pratt  V.  State,  35  Ohio  St.  514,  550;  Hall  v.  Carmichael,  8  Baxt. 
35  Am.  Rep.  617.  (Tenn.)  211,  35  Am.  Rep.  696;  Thayer 

11.  Farrow  v.  Farrow,  72  N.  J.  Eq.  v.  Thayer,  14  Vt.  107,  39  Am.  Dec 
421,  65  Atl.  1009,  129  A.  S.  R.  714,  16  211 ;  Waller  v.  Armistead,  2  Leigh 
Ann.  Cas.  507, 11  L.R.A.(N.S.)  389.  (Va.)   11,  21  Am.  Dec.  594;  Strath- 

12.  Kelly  v.  McGrath,  70  Ala.  75,  45  more  v.  Bowes,  1  Ves,  Jr.  22,  1  Rev. 
Am.  Rep.  75;  Freeman  v.  Hartman,  45  Rep.  76,  12  Eng.  Rul.  Cas.  757. 

m.  57,  92  Am.  Dec.  193 ;  Butler  v.  But-  Notes :  1  Ann.  Cas.  860 ;  13  Ajin. 

ler,  21  Kan.  521,  30  Am.  Rep.  441;  Cas.  104;  12  Eng.  RnL  Cas.  764;  24 

Green  v.  Green,  34  Kan.  740,  10  Pac.  Eng.  Rul.  Cas.  184. 

156,  55  Am.  Rep.  256;  Collins  ▼.  Col-  13.  Arnegaard  v.  Amegaard,  7  N. 

iins,  98  Md.  473,  57  Atl.  597, 103  A.  S.  D.  475,  75  N.  W.  797,  41  L.RA.  268. 

R.  408, 1  Ann.  Cas.  856;  Poston  ▼.  Gil-  Note:  12  Eng.  Ral.  Cas.  764. 
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out  the  knowledge  of  her  intended  husband,  who  had  seduced  her, 
executed  a  settlement  of  her  property  for  her  own  benefit;  after  the 
marriage  the  husband  filed  a  bill  to  set  aside  the  settlement  as  in 
fraud  of  his  marital  rights,  and  the  court  denied  the  relief,  on  the 
ground  that  by  the  seduction  he  had  deprived  her  of  the  power  to 
protect  herself,  and  thereby  precluded  himself  from  telling  the  court 
with  any  effect  that  liis  wife  had  committed  a  fraud  on  him  because 
she  had  taken  the  precaution  to  have  her  property  secured  for  herself 
and  her  children.^*  The  principle  of  this  case  has  been  recognited 
and  followed  in  this  country.^*  So  where  a  woman  pending  a  treaty 
of  marriage  with  A  settled  all  her  property  to  her  separate  use  with 
his  approbation,  and  a  few  days  after,  B  by  a  stratagem  induced 
her  to  marry  him,  it  was  held  that  though  B  had  no  notice  of  the 
settlement  still  marrjdng  in  the  manner  in  which  he  did  he  was 
not  in  a  position  to  claim  in  a  court  of  equity  that  the  settlement 
was  a  fraud  on  his  marital  rights.^* 

91.  Knowledge  of  Transfer. — ^There  is  authority  for  the  position 
that  though  prior  to  the  marriage  but  after  the  contract  to  marry 
was  entered  into,  the  husband  had  notice  of  the  transfer,  it  may 
nevertheless  be  invalid  as  in  fraud  of  his  rights.*'  The  better  view, 
however,  seems  to  be  that  if  at  any  time,  even  on  the  eve  of  the 
marriage,  the  husband  had  notice  of  the  transfer,  he  could  not  success- 
fully claim  that  it  was  in  fraud  of  his  rights.*^  And  it  has  been 
held  immaterial  that  the  woman  was  indebted  at  the  time  if  he  was 
cognizant  of  such  fact  and  there  was  no  fraudulent  concealment  by 
her;  though  a  case  mighj;  arise,  in  which  the  wife,  being  indebted^ 
should  fraudulently  conceal  that  fact>  and  make  a  voluntary  convey- 
ance of  her  whole  property,  or  so  much  of  it  as  to  leave  her  unable 
to  satisfy  the  debt,  the  husband,  if  he  should  be  compelled  to  pay  the 
debt,  might  be  allowed  to  stand  in  the  place  of  the  creditors  and 
avoid  the  conveyance,  although  he  knew  of  it  before  the  marriage, 
still  in  such  a  case,  the  actual  fraudulent  intention  must  be  estab- 
lished.w 

92.  Concealment  of  Transfer. — ^When  there  was  a  deliberate  pur- 
pose to  mislead  and  deceive  the  intended  husband,  and  to  deprive  him 
of  his  marital  rights  as  defined  by  the  law,  there  never  was  a  doubt 
of  the  invalidity  of  the  transaction.    When  there  was  no  active  expedi- 

14.  Note:  12  Eng.  Rul.  Cas.  765.        Cas.  757. 

15.  Anonymous,  34  Ala.  430,  73  Am.       17.  Poston   v.   Gillespie,  58  N.   C. 
Dec.  461 ;  Murray  v.  Murray,  115  Cal.  258,  75  Am.  Dec.  437. 

266,  48  Pac.  37,  56  A.  S.  B.  »7,  37       18.  McClure  v.  Miller,  Bailey  Eq. 

L.R.A.  626.     (See  infra,  par,  103  et  (S.  C.)  107,  21  Am.  Dec.  522. 
aeq.  as  regards  transfers  in  fraud  of       Note:  12  Eng.  Rul.  Cas.  764. 
a  wife's  marital  rights.  19.  McClure  y.  Miller,  Bailey   Eq, 

16.  Strathmore  v.  Bowes,  1  Yes.  Jr.  (S.  C.)  107,  21  Am.  Dec.  522. 
22,   1   Rev.   Rep.   76,   12   Eng.   Rul. 

1069 


S  93  HUSBAND  AND  WIFE  13  E.  C.  L. 

ent  resorted  to  for  the  purpose  of  keeping  him  in  ignorance  of  the 
fact  that  the  intended  wife  had  so  settled  or  disposed  of  her  prop- 
erty that  his  marital  rights  would  not  attach,  when  there  was  mere 
concealment,  or  suppression  of  the  truth,  mere  neglect  to  disclose 
it,  and  he  neglected  to  make  inquiry,  there  was  some  division  of 
opinion  whether  there  was  fraud  per  se.  But  the  weight  of  author- 
ity, following  to  its  logical  results  the  doctrine  asserted  by  Lord  Thur- 
low  (Strathmore  v.  Bowes,  1  Vesey,  22),  that  a  conveyance  by  a 
woman  during  the  course  of  a  treaty  of  marriage,  without  notice  to 
the  intended  husband,  is  a  fraud,  against  which  a  court  of  equity 
will  relieve,  has  held  the  woman  to  the  duty  of  disclosure — hAs  treated 
her  neglect  to  disclose  as  an  omission  of  legal  and  equitable  duty, 
offending  the  trust  and  confidence  reposed  by  the  intended  husband.^ 
That  concealment  alone  was  a  fraud  entitling  the  husband  to  relief 
has  uniformly  been  the  rule  in  this  country.* 

93.  Objects  of  Transfer;  Consideration;  Ratification. — ^While 
undoubtedly  a  court  of  equity  under  all  the  circtunstances  of  the  case 
would  be  more  inclined  to  sustain  an  antenuptial  transfer  by  the 
wife  when  its  object  is  to  provide  for  her  children  by  a  former 
marriage;  and  though  there  seems  to  be  authority  for  the  position 
that  if  the  object  of  the  transfer  is  to  make  a  reasonable  provision 
for  the  children  of  a  former  marriage  or  future  children  of  the 
contemplated  marriage  it  is  not  to  be  deemed  a  fraud  on  the  hus- 
band ;  •  still  it  seems,  according  to  the  better  view,  that  the  fact  itself 
that  the  transfer  was  to  make  provision  for  children  of  the  grantor 
did  not  make  an  exception  to  the  general  rule  that  a  secret  antenuptial 
transfer  on  the  eve  of  marriage  is  invalfd  as  a  fraud  on  the  hus- 
band's marital  rights.*  In  principle  "this  view  is  sound.  The  hus- 
band is  to  be  regarded  as  a  purchaser  for  value,  and  it  would  introduce 
great  uncertainty  in  the  law  if  the  court  should  set  about  to  deter- 
mine, according  to  the  circumstances  of  every  case  what  is,  or  is  not, 
a  reasonable  provision  for  children,  and  it  is  in  every  case  within 
the  power  of  the  intended  wife  to  communicate  to  her  husband  her 
intention  to  provide  for  her  children.*  If  the  transfer  was  made 
for  a  valuable  consideration,  though  in  fact  an  inadequate  one,  and 
without  reference  to  the  marriage,  it  should  be  sustained,*  still  if 
the  purchase  was  made  in  order  to  secure  an  inequitable  advantetge 
to  the  grantee  and  because  the  husband's  consent  to  the  sale  could 

1.  Kelly  V.  McGrath,  70  Ala.  75,  45    (8.  C.)   236,  37  Am.  Dec.  550.    See 
Am.  Rep.  75.  also  Manes  v.  Durant,  2  Rich.  Eq.  (S. 

2.  Collins  V.  Collins,  98  Md.  473,  57   C.)  404,  46  Am.  Dec.  65. 

Atl.  597, 103  A.  S.  R.  408, 1  Ann.  Cas.  Note :  12  Eng.  Rul.  Cas.  764. 

856.  5.  Ramsey  v.  Joyce,  1  McMnl.  E^. 

3.  Hall     V.     Carmichael,     8     Baxt.  (S.  C.)  236,  37  Am.  Dec  550. 
(Tenn.)  211,  35  Am.  Rep.  696.  6.  Freeman  v.  Hartman,  45  lU.  57^ 

4.  Ramsey  v.  Joyce,  1  McMul.  Eq.  92  Am.  Dec.  i93. 
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not  be  expected  after  the  marriage,  it  has  been  held  that  a  valuable 
inadequate  consideration  would  not  prevent  it  from  being  declared 
invalid  as  a  fraud  on  the  husband.'  •  The  husband  may  after  knowl- 
edge of  the  transfer  in  fraud  of  his  marital  rights,  ratify  the  same 
and  thus  deprive  himself  of  the  right  to  have  it  set  aside;  but  in 
order  that  his  conduct  may  operate  as  a  ratification,  he  must  have 
had  knowledge  that  the  transfer  was  questionable,  and  it  has  been 
held  that  the  mere  fact  that  after  the  knowledge  of  the  transfer  which 
was  to  a  trustee  for  the  benefit  of  the  grantor's  mother  and  future 
children,  he  hired  the  property  from  the  trustee  did  not  show  a 
sufficient  ratification  to  render  the  transfer  binding  on  him.^ 

94.  Effect  of  Married  Women's  Property  Laws. — ^It  has  been  well 
doubted  whether  the  common  law  view  that  the  transfer  by  a  woman 
in  anticipation  of  and  prior  to  marriage,  can  constitute  a  fraud  upon 
her  intended  husband's  marital  rights,  prevails  under  statutes  which 
have  deprived  the  husband  of  his  general  common  law  marital  prop- 
erty rights  in  her  property,  since  when  the  reason  for  a  rule  fails  the 
reason  itself  ceases.  At  common  law  the  husband  by  marriage  as- 
sumed responsibility  for  all  his  wife's  debts,  became  also  the  owner 
of  her  personal  property,  and  entitled  to  the  use,  rents  and  profits 
of  her  real  estate.  Marriage,  therefore,  contemplated  on  his  part 
both  the  assumption  of  responsibility  and  the  acquisition  of  property. 
Under  the  statutes,  marriage  involves  neither  the  assumption  of  in- 
debtedness nor  the  acquisition  of  property.  Neither  the  tilie  nor  the 
possession  or  control  of  any  property,  real  or  personal,  is  changed 
by  marriage,  nor  does  either  husband  or  wife  become  responsible  for 
the  antecedent  debts  of  the  other.  Therefore  it  cannot  be  said  that 
a  woman  who  the  day  before  marriage  gives  away  her  personal  prop- 
erly, her  entire  estate  it  may  be,  has  in  any  sense  of  the  term  defrauded 
her  intended  husband,  when  if  she  had  not  given  it  away  the  day 
before  she  could  the  day  after  the  marriage,  in  spite  of  his  objection 
and  beyond  the  possibility  of  his  restraint.®  Similarly  it  is  a  generally 
well  recognized  rule  that  a  wife  may  under  the  Married  Women% 
Property  Acts  giving  her  the  right  to  control  and  transfer  her  prop- 
erty, transfer  or  give  away  her  personalty  in  contemplation  of  death 
and  thereby  deprive  the  husband  of  any  distributive  share  therein.** 
So  she  may  purchase  land  with  her  separate  property  and  have  it 

7.  Freeman  v.  Hartman^  45  HI.  57.  10.  Yosburg  y.  MaUory,  155  la.  165, 
92  Am.  Dec.  193.  See  also  Hall  v.  135  N.  W.  577,  Ann.  Cas.  1914C  880 
Carmichael,  8  Bazt.  (Tenn.)  211,  35  and  note;  Wright  v.  Holmes,  100  Me. 
Am.  Rep.  696.  508,  62  Atl.  507,  4  Ann.  Cas.  583  and 

8.  Manes  v.  Durant,  2  Rich.  Eq.  (S.  note,  3  L.R.A.(N.S.)  769  and  note; 
C.)  404,  46  Am.  Dec.  65.  Vann  v.  Edwards,  135  N.  C.  661,  47 

9.  Butler  v.  Butler,  21  Kan.  521,  30  S.  E.  784,  67  1mR.A.  461. 
Am.  Rep.  441, 
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conveyed  to  a  trustee  for  the  express  purpose  of  preventing  her  hus- 
band from  acquiring  any  interest  therein.^^ 

IX.  Wife's  E<itjity  fob  a  Settlbmbnt 

95.  In  General. — ^The  equity  of  a  wife  to  a  settlement  is  her  right, 
which  was  enforced  by  a  court  of  equity,  to  an  allowance  or  provision 
for  the  support  and  maintenance  of  herself  and  children  out  of  her 
property  which  under  the  principles  of  the  common  law,  devolved 
on  the  husband  by  reason  of  the  marriage.^'  This  equity  of  the  wife 
was  a  mere  creature  of  the  courts  of  equity  and  was  founded  alto- 
gether on  its  practice,  and  while  introduced  as  a  wholesome  qualifi- 
cation of  the  common  law,  it  is  said  to  be  in  vain  to  attempt  by 
general  reasoning  to  ascertain  the  extent  of  the  doctrine,  and  that 
the  practice  of  ti^e  court  itself  must  be  looked  to  for  this  purpose, 
and  that  everything  which  relates  to  the  doctrine  admonishes  the 
court  as  to  the  caution  necessary  in  the  application  of  it.^'  It  has 
been  said  to  resemble  the  paternal  care  which  equity  exercises  for 
the  benefit  of  married  women,  and  that  as  a  father  would  not  have 
married  his  daughter  without  insisting  on  some  provision,  so  equity, 
which  stands  in  loco  parentis,  will  not  do  it,  in  which  language  there 
is  discoverable  a  considerable  limitation  to  the  exercise  of  the  power.^^ 
This  right  of  the  wife  was  well  established  in  England  at  an  early 
date,**^  and  has  been  generally  recognized  in  this  country,^*  even  to 
the  extent  of  holding  that  it  is  not  affected  by  a  statute  securing  to 
her  a  part  of  her  husband's  personal  estate  after  his  death.^^    It  seems 

11.  Kirkpatrick  v.  Clark,  132  HI.  Bank,  4  GiU.  &  J.  (Md.)  282,  23  Am. 
342,  24  N.  E.  71,  22  A.  S.  R.  631,  8  Dec.  558;  Helms  v.  Franciscus,  2 
L.R.A.  611.  Bland  (Md.)  544,  20  Am.  Dec.  402; 

12.  Helms  v.  Frandsens,  2  Bland  Wiles  v.  Wiles,  3  Md.  1,  56  Am.  Dec. 
(Md.)  544,  20  Am.  Dee.  402.  733;  Glen  v.  Fisher,  6  Johns.  Ch.  (N. 

13.  Helms  v.  Franciscus,  2  Bland  7.)  33,  10  Am.  Dee.  310;  Thomas  v. 
<Md.)  544,  20  Am.  Dec.  402;  Thomas  Sheppard,  2  McCord  Eq.  (S.  C.) 
V.  Sheppard,  2  McCord  Eq.  (S.  C.)  36,  36, 16  Am.  Dec.  632;  Daniel  v.  Danie^ 
16  Am.  Dec.  632.  2  Rich.  Eq.  (S.  C.)  115,  44  Am.  Dec 

14.  Thomas  y.  Sheppard,  2  MoCord  244;  Wilks  ▼.  Fitzpatrick,  1  Humph. 
Eq.  (S.  C.)  36, 16  Am.  Dec.  632.  (Tenn.)  54,  34  Am.  Dec.  618;  Brown- 

15.  Elihank  v.  Montolieu,  5  Yes.  Jr.  ing  v.  Headley,  2  Rob.  (Va.)  340,  40 
737,  5  Rev.  Rep.  151, 12  Eng.  Rul.  Cas.  Am.  Dec.  755. 

767  and  note;  Murray  v.  Elihank,  10  Notes:  12  Eng.  Rul.  Cas.  782;  24 

Ves.  Jr.  84,  13  Ves.  Jr.  1,  14  Ves.  Jr.  Eng.  Rul.  Cas.  184. 

496,  7  Rev.  Rep.  346, 12  Eng.  Rul.  Cas.  In  North  Carolina  it  has  been  held 

774.    See    also    Duvall    v.    Farmers'  that  the  doctrine  of  the  wife's  equity 

Bank,  4  Gill  &  J.  (Md.)  282,  23  Am.  for  a  settlement  did  not  obtain.    Mc- 

Dec.  558.  Kinnon  ▼.  McDonald,  57  N.  C.  1,  72 

16.  Elliott  ▼.  Waring,  5  T.  B.  Mon.  Am.  Dec.  674. 

(Ky.)  338,  17  Am.  Dec.  69;  Wright      17.  Duval!  v.  Fanners'  Bank,  4  GiU 
V.  Arnold,  14  B.  Mon.  (Ky.)  638,  61  &  J.  (Md.)  282,  23  Am.  Dec  558. 
Am.    Dec.    172;    Duvall   y.   Farmers' 
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that  since  the  wife's  equity  is  a  mere  creature  of  the  courts  it  is  never 
allowed  as  between  citizens  of  other  states,  according  to  ihe  laws  of 
which  the  wife  is  allowed  no  such  equity.^*  The  doctrine  of  the 
equity  of  a  wife  to  a  settlement  is  usually  stated  to  be  that  where 
the  aid  of  a  court  of  equity  is  requisite  to  enable  the  husband  to 
take  possession  of  the  wife's  property  he  must  do  what  is  equitable 
by  making  a  reasonable  provision  out  of  it  for  h^  maintenance  and 
without  that  the  aid  of  the  court  will  not  be  afforded  bim.^*  Thus 
where  husband  and  wife  sue  for  a  legacy  or  distributive  share  due 
the  wife,  a  suitable  provision  will  be  made  out  of  it  for  the  wife 
before  it  will  be  decreed  to  be  paid  to  the  husband.^  And  it  has 
been  held  that  an  agreement  by  a  husband  on  receiving  his  vdfe's 
legacy  from  the  testator's  executors,  who  hold  as  trustees  for  the  wife, 
to  invest  it  for  her  separate  use,  is  founded  on  sufficient  consideration, 
because  without  such  agreement  he  would  be  compelled  to  resort  to 
equity  to  get  possession  of  the  legacy,  and  the  court  would  then 
require  him  to  do  equity  by  making  a  settlement  on  his  wife  and 
children.^  Though  the  wife's  equity  extended  to  all  her  equitable 
choses  in  action,  and  generally  to  all  equitable  estates  or  interests 
falling  within  the  jurisdiction  of  a  court  of  chancery,  it  did  not 
extend  to  mere  legal  choses  in  action,  to  terms  for  years,  or  any 
chattel  of  which  the  husband  may  legally  take  possession.' 

96.  Grounds  for  Settlement — Generally  the  court  uses  no  active 
means  of  enforcing  a  settlement  on  a  wife,  it  only  proposes  to  him 
who  asks  eqtiity  that  he  should  do  equity,  and  therefore  the  hus- 
band cannot  be  obliged  to  make  a  settlement.  If  he  does  not  require 
the  possession  of  his  wife's  fortune,  he  must  be  allowed  to  receive  tiie 
interest  of  it  so  long  as  he  maintains  her,  and  to  have  the  chance 
of  taking  the  whole  by  survivorship.  The  wife's  equity  is,  in  gen- 
eral, a  provision  made  for  her  and  her  children  of  the  marriage, 
to  take  effect  after  the  death  of  the  husband ;  but  if  the  husband  be 
insolvent,  then  the  maintenance  provided  for  her  is  always  a  present 
one,  and  made  to  commence  immediately ;  because  the  husband  being 
under  an  obligation  to  maintain  his  wife,  and  his  doing  so  being  the 
condition  on  which  the  law  gives  him  her  property,  therefore  his 

18.  Helms  v.  Franciscos,  2  Bland  Reigart,  1  Gill  (Md.)  1,  39  Am.  Dec. 
(Md.)  644,  20  Am.  Dec.  402.  628;  Black  v.  Whitall,  9  N.  J.  Eq. 

19.  Wiles  V.  Wiles,  3  Md.  1,  56  Am.  572,  59  Am.  Dee.  423 ;  Glen  v.  Fisher, 
Dec.  733;  Black  v.  Whitall,  9  N.  J.  6  Johns.  Ch.  (N.  Y.)  33,  10  Am.  Dec. 
Eq.  572,  59  Am.  Dec.  423;  Glen  v.  310;  Wilks  v.  Fitepatrick,  1  Hnmph. 
Fisher,  6  Johns.  Ch.  (N.  Y.)  33,  10  (Tenn.)  64,  34  Am.  Dec.  618;  Eli- 
Am.  Dec.  310;  Browning  v.  Headley,  2  bank  v.  Montolien,  6  Ves.  Jr.  737,  5 
Rob.  (Va.)  340, 40  Am.  Dec.  755.  See  Rev.  Rep.  151,  12  Eng.  Rnl.  Cas.  767. 
also  ParsonB  v.  Parsons,  9  N.  H.  309,  1.  State  v.  Reigart,  1  Gill  (Md.)  1, 
32  Am.  Dec.  362.  39  Am.  Dec.  628. 

20.  Elliott  v.  Waring,  5  T.  B.  Mon.  2.  Helms  v.  Frandscns,  2  Bland 
(Ky.)  338,  17  Am.  Dee.  69;  State  v.    (Md.)  544,  20  Am.  Dec.  402. 
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incapacity  to  maintain  her,  owing  to  his  insolvent  condition,  gives 
her  an  equitable  right  to  claim  an  immediate  provision  for  her  own 
support.  And  where  the  incapacity  of  the  husband  to  maintain  his 
wife  arises  from  bankruptcy  or  legal  insolvency,  the  court  fastens 
that  obligation  on  the  property  itself.'  So  if  a  husband  has  deserted 
his  wife  and  left  her  destitute,  this  is  ground  for  decreeing  a  settle- 
ment in  her  favor.* 

97.  Right  as  Affected  by  Proceedings  for  Enforcement — ^Where 
the  property  from  which  the  wife's  equity  to  a  settlement  is  to  be 
enforced  is  of  such  a  character  that  the  husband  may  assert  his  marital 
rights  without  a  resort  to  a  court  of  equity,  it  seems  that  the  court 
will  not  actively  interfere  at  the  suit  of  the  wife  or  in  her  behalf 
to  enforce  a  settlement  therefrom  for  her  benefit  either  against  the 
husband  or  his  creditors  or  assignees,  when  no  relief  is  sought  by 
them.*^  So  it  has  been  held  that  a  wife  has  no  such  equity  to  a 
settlement  as  will  entitle  her  to  enjoin  the  sale  by  creditors  of  her^ 
husband  of  his  marital  estate  in  her  lands.^  There  is  good  authority 
for  the  position  that  a  court  of  chancery  will  entertain  a  bill  filed  by 
a  wife  to  restrain  her  husband,  or  his  assignee,  from  proceeding  at 
law  to  possess  himself  of  her  property  in  action,  and  to  compel  him 
to  allow  her  a  suitable  provision  out  of  the  same  for  her  support,' 
and  according  to  the  better  view  the  wife's  equity  will  be  enforced 
in  regard  to  her  choses  in  action  and  equitable  interests  against  the 
husband  and  his  assignees  or  <?reditors,  not  only  where  he  or  they 
are  plaintiffs  seeking  aid  and  relief  in  equity  but  also  where  she  or 
her  trustee  brings  a  suit  in  equity  for  the  purpose  of  enforcing  it.* 
As  said  by  Mr.  Story  (2  Story  Eq.  Jur.  749),  "This  was  formerly 
matter  of  no  inconsiderable  doubt,  as  it  was  (not  unnaturally)  sup- 
posed that  the  jurisdiction  rested  solely  upon  the  ground  that  parties 
seeking  relief  in  equity  should  do  equity ;  and  if  fiiey  were  not  seek- 
ing any  relief,  then  that  the  court  remained  passive.  But  the  doc- 
trine is  now  fijrmly  established  that  whenever  the  wife  is  entitled  to 
this  equity  for  a  settlement  out  of  her  equitable  interests  against 
her  husband  or  his  assignees,  she  may  assert  it  in  a  suit,  as  plain- 

3.  Helms    v.    Franciscus,    2  Bland       6.  Van  Duzer  v.  Van  Duzer,  6  Paige 
(Md.)  544,  20  Am.  Dec.  402.  (N.  Y.)  366,  31  Am.  Dec.  267. 

4.  Helms    v.    Franciseus,    2  Bland       7.  Van  Epps  v.  Van  Deusen,  4  Paige 
(Md.)  544,  20  Am.  Dec.  402.  (N.  Y.)  64,  25  Am.  Dec.  516;  Elibank 

6.  Pool  V.  Morris,  29  Ga.  374,  74  v.  Montolieu,  5  Ves.  Jr.  737,  5  Rev. 

Am.  Dec.  68 ;  Wiles  v.  Wiles,  3  Md.  1,  Rep.  151, 12  Eng.  Rul.  Cas.  767. 
56  Am.  Dec.  733;  Parsons  v.  Parsons,       8.  Elliott  v.  Waring,  5  T.  B.  Mon. 

9  N.  H.  309,  32  Am.  Dec.  362;  Van  (Ky.)  338,  17  Am.  Dec.  69;  Helms  v. 

Dozer  v.  Van  Duzer,  6  Paige  (N.  Y.)  Franciscus,  2  Bland  (Md.)  544,  20  Am. 

366,  31  Am.  Dec.  257;  Thomas  v.  Shep-  Dec.  402.    But  see  Parsons  v.  Parsons, 

pard,  2  McCord  Eq.   (S.  G.)   36,  16  9  N.  H.  309,  32  Am.  Dec  362. 
Am.  Dec.  632.  ^  -  - 
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tifif,  by  bringing  a  bill  in  the  name  of  her  next  friend.  And  cer- 
tainly there  is  much  good  sense  in  disallowing  any  distinction  founded 
upon  the  mere  consideration  who  is  plaintiff  on  the  record;  for  her 
equity  is  precisely  the  same  whether  she  is  plaintiff  or  whether  she 
is  defendant.  If  it  is  a  substantial  right,  it  ought  to  be  enforced  in 
her  favor  whenever  it  is  withheld  from  her."  This  equity  of  a  wife 
to  a  settlement  has  been  recognized  as  sufficient  to  sustain  a  volun- 
tary settlement  by  a  husband  upon  his  wife  after  marriage  out  of  her 
equitable  property  and  choses  in  action.  This  is  based  on  the  prin- 
ciple that  while  voluntary  settlements  by  a  husband  after  marriage 
are  generally  void  as  to  his  creditors,  still  since  a  court  would  have 
required  a  reasonable  settlement  to  have  been  made  for  the  wife 
in  case  a  resort  to  its  aid  had  been  made  by  the  husband  or  his  cred- 
itors;  it  should  likewise  refuse  to  set  aside  a  reasonable  settlement 
voluntarily  made  by  the  husband  as  being  in  fraud  of  his  creditors.' 

98.  Waiver  of  Right  and  Application  for  Settlement. — ^A  married 
woman  may  waive  her  equitable  right  to  a  settlement,^^  but  the 
mere  fact  that  there  is  no  express  request  on  her  behalf  for  a  settle- 
ment does  not  show  such  a  waiver.  On  the  contrary  the  habit  of 
the  court  in  this  respect  has  always  been,  of  itself,  and  without  any 
application  previously  made  by  the  married  woman,  to  direct  an 
inquiry  whether  any  settlement  has  been  made,  and,  if  none  has 
been  made,  to  direct  one  to  be  made.**  The  husband  is  a  necessary 
party  to  a  bill  filed  by  his  wife  setting  up  her  equity  in  her  father's 
estate  before  it  had  been  reduced  to  possession.  The  bill  being  filed 
to  prevent  his  marital  rights  from  attaching,  unless  he  was  made  a 
party,  the  decree  could  not  affect  him.  But  creditors  who  were  par- 
ties to  the  bill  would  be  bound  by  the  decree,  although  the  husband 
was  not  made  a  party.*^  A  wife  may  apply  by  petition  for  a  settle- 
ment in  her  behalf  where  the  fund  is  in  court,  after  an  order  made 
for  its  distribution,  but  before  it  has  been  distributed,  although  there 
may  be  matter  in  the  petition  which  would  properly  form  the  subject 
of  an  original  bill;  and  a  subpoena  need  not  be  prayed  against  the 
parties  interested  in  the  fund  in  such  a  case.*' 

99.  In  Whose  Favor  Settlement  Made. — ^It  is  a  general  rule  that, 
in  making  provision  for  the  wife,  the  court  extends  it  to  the  children 

9.  Elliott  V.  Waring,  5  T.  B.  Mon.   Caa.  774. 

(Ky.)  338,  17  Am.  Dec.  69;  Helms  v.  11.  Elliott  v.  Waring,  5  T.  B.  Mon. 

Franciscus,  2  Bland  (Md.)  544,  20  Am.  (Ky.)  338,  17  Am.  Dec.  69;  Helms  v. 

Dec.  402.  Franciscus,  2  Bland  (Md.)  544,  20  Am. 

10.  Helms   v.   Franciscus,  2   Bland  Dec.  402. 

(Md.)  544,  20  Am.  Dec.  402;  Glen  v.       12.  Salter  v.  Salter,  80  Ga.  178,  4 
Fisher,  6  Johns.  Ch.   (N.  Y.)   33,  10   S.  E.  391, 12  A.  S.  R.  249. 
Am.  Dec.  810;  Murray  v.  Elibaenk,  10       13.  Duvall  v.  Farmers'  Bank,  4  Gill 
Ves.  Jr.  84,  13  Ves.  Jr.  1,  14  Ves.  Jr.  &  J.  (Md.)  282,  23  Am.  Dee.  568. 
496,  7  Rev.  Rep.  346,  12  Eng.  Bui. 
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of  the  marriage,  and,  in  many  cases,  to  the  children  of  the  wife  by 
a  former  marriage,^*  and  in  this  country  when  an  illegitimate  child 
may  inherit  from  or  claim  as  a  distributee  of  the  mother/*  it  has 
been  held  that  the  settlement  could  be  extended  for  the  benefit  of 
an  illegitimate  child  born  prior  to  the  maxriage.**  There  was  no 
necessity  for  the  children  to  be  made  parties.  As  soon  as  a  bill  is 
filed,  the  rights  of  the  children  attach;  and  the  court  will  make  a 
provision  for  them,  except  where  the  wife  dissents  or  objects  thereto. 
She  may  defeat  any  provision  for  the  children  by  objecting,  but  if 
she  makes  no  objection,  the  court  decrees  a  provision  not  only  f(» 
her,  but  for  the  children  also,  on  the  assumption  that  she  consents 
thereto.^'  The  wife  may  at  any  time  after  her  share  has  been  ascer- 
tained come  into  court  and  relinquish  her  right,^^  yet,  subject  to 
her  release,  her  children  acquire  a  vested  interest  in  the  provision, 
directed  to  be  made,  from  the  date  of  the  order;  so  that  if  she  dies 
after  that  period,  without  releasing  it  to  her  husband,  they  may, 
notwithstanding,  come  in  and  have  the  settlement  perfected  for  their 
benefit** 

100.  Amomit  and  Terms  of  Settlement. — ^The  amount  of  the  settle- 
ment to  be  made  in  favor  of  the  wife  depends  of  course  on  all  the 
circumstances  of  the  case,^  and  it  seems  that  a  settlement  will  be 
denied  if  the  property  involved  is  of  too  small  an  amoimt  to  have 
any  provision  made  out  of  it  for  the  wife.*  Where  it  has  been  sub- 
mitted entirely  to  the  court  to  determine  what  provision  shall  be 
made,  the  husband  has  been  almost  always  invited  to  make  proposals 
of  terms,  to  be  approved  or  rejected  by  the  court,  as  to  how  much 
the  wife  shall  have,  and,  in  determining  that,  the  court  has  exercised 
a  discretion  without  being  tied  down  to  any  precise  rulp.*  The 
general  practice  is  to  order  a  reference  to  a  master  to  determine  what 
would  be  a  proper  allowance  in  the  case,  unless  an  amicable  arrange- 
ment took  place.*    The  amount  of  the  wife's  fortime  which  the  hus- 

14.  Salter  v.  Salter,  80  6a.  178,  4  S.  Eng.  Rol.  Gas.  774. 

E.  391, 12  A.  S.  R.  249 ;  Helms  v.  Fran-  19.  Helms  v.   Franeiseus,  2  Bland 

ciscus,  2  Bland  (Md.)  544,  20  Am.  Dec.  (Md.)  544,  20  Am.  Dec.  402. 

402.  20.  Davall  v.  Farmers'  Bank,  4  Oil! 

Note :  12  Eng.  Rul.  Gas.  781.  &  J.   (Md.)   282,  23  Am.  Deo.  558; 

15.  See  Bastards,  vol.  3,  p.  775,  as  Helms  v.  Franeiseus,  2  Bland  (Md.) 
to  general  right  of  bastard,  as  heir  or  544,  20  Am.  Dec.  402. 
distributee.  Note:  12  Eng.  Rul.  Gas.  782. 

16.  Helms  ▼.  Franeiseus,  2  Bland  1.  Helms  v.  Franeiseus,  2  Bland 
(Md.)  544,  20  Am.  Dec.  462.  (Md.)  544,  20  Am.  Dee.  402. 

17.  Salter  y.  Salter,  80  Ga.  178,  4  2.  Helms  y.  Franeiseus,  2  Bland 
S.  E.  391, 12  A.  S.  R.  249.  (Md.)  544,  20  Am.  Dec  402. 

18.  Helms  v.  Franeiseus,  2  Bland  3.  Elliott  v.  Waring,  5  T.  B.  Mon. 
(Md.)  544,  20  Am.  Dec.  402;  Murray  (Ky.)  338,  17  Am.  Dee.  69;  Glen  ▼• 
V.  Elibatik,  10  Ves.  Jr.  84,  13  Ves.  Jr.  Fisher,  6  Johns.  Ch.  (N.  T.)  33.  10 
1,  14  Ves.  Jr.  496,  7  Rev.  Rep.  346, 12  Am.  Dee.  310. 
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band  had  already  enjoyed  should  be  taken  into  consideration^  If 
an  adequate  provision  has  otherwise  been  made  by  the  husband  for 
his  wife,  a  further  settlement  will  not  be  directed/  and  the  same 
seems  to  be  true,  especially  as  against  an  assignee  of  a  hiisband,  if 
the  wife  has  separate  property  adequate  for  her  support.*  While 
only  a  part  of  the  wife's  fortune  is  usually  settled  on  the  wife  by 
the  court,  ^  the  provision  may  if  the  circumstances  require  it,  embrace 
her  whole  fortune,*  where  there  is  reason  to  believe  that  the  wife 
may  stand  in  need  of  all  the  safeguards  the  court  can  place  about 
her,  the  court  may  limit  her  power  of  alienation,  during  coverture, 
by  directing  the  rents  and  profits  or  income  only,  of  the  amount  to 
be  invested  for  her  separate  use,  to  be  paid  to  her  from  time  to  time, 
and  not  by  anticipation ;  so  that  she  may  not,  by  any  undue  influence, 
be  deprived  of  that  means  of  support  which  it  is  the  intention  of  the 
court  to  have  most  effectually  secured  to  her.* 

101.  Against  Whom  Equity  Enforced* — ^The  equity  of  the  wife  to 
a  settlement  is  enforceable  not  only  against  the  husband  but  also 
against  his  creditors  where  they  resort  to  a  court  of  equity  to  sub- 
ject the  wife's  property  to  the  payment  of  the  husband's  debts,^* 
as  well  as  against  his  voluntary  assignee,  including  his  assignee  in 
bankruptcy  or  insolvency,^^  and  even  against  a  purchaser  for  a  valu- 
able consideration  of  the  wife's  interest  from  the  husband  who  is 
compelled  to  come  into  a  court  of  equity  to  assert  his  right.^*  Such 
a  purchaser  takes  the  assignment  subject  to  the  wife's  equity,  for  he 
takes  it  with  the  knowledge  that  it  is  property  derived  from  her, 
and  knows  at  the  time  of  the  assignment,  or  is  bound  to  know,  all 
the  equity  to  which  it  is  subject.  It  is  an  equity  which  attaches 
itself  to  the  fund,  and  follows  it  in  the  hands  of  the  assignee  whether 

4.  Davall  v.  Farmeis'  Bank,  4  Gill   (Md.)  544,  20  Am.  Dec.  402. 

k  J.  (Md.)  282,  23  Am.  Dec.  558.  10.  Elliott  v.  Waring,  5  T.  B.  Mon. 

5.  Helms  v.  Franciscus,  2  Bland  (Ky.)  338,  17  Am.  Dec.  69;  Thomas  v. 
(Md.)  544,  20  Am.  Dec  402.  Sheppard,  2  McCord  £q.  (S.  C.)  36, 

6.  Van  Epps  v.  Van  Deusen,  4  Paige  16  Am.  Dec.  632. 

(N.  T.)  64,  25  Am.  Dec.  516.  11.  Helms   v.   Franciscua,   2   Bland 

7.  Helms  v.  Franciscus,  2  Bland  (Md.)  544,  20  Am.  Dec.  402;  Van 
(Md.)  544,  20  Am.  Dec.  402.  Epps  v.  Van  Deusen,  4  Paige  (N.  Y.) 

8.  Elliott  V.  Waring,  5  T.  B.  Mon.  64,  26  Am.  Dec.  516;  Thomas  v.  Shep- 
(Ky.)  338,  17  Am.  Dec.  69;  Helms  v.  pard,  2  McCord  Eq.  (S.  C.)  36,  16 
Franciscus,  2   Bland    (Md.)    544,   20  Am.  Dec.  632. 

Am.  Dec.  402,  holding  that  sordid  and  12.  Wright  v.  Arnold,  14  B.  Mon. 

sinister  motives  on  the  part  of  a  hus-  (Ky.)  638,  61  Am.  Dec.  172;  Elliott  v. 

band  in  marrying  for  the  purpose  of  Waring,  5  T.  B.  Mon.  (Ky.)  338,  17 

acquiring  the  fortune  of  his  wife,  have  Am.  Dec.  69 ;  Duvall  v.  Farmers'  Bank, 

been    considered    strong    reasons    for  4  Gill  &  J.  (Md.)  282,  23  Am.  Dec. 

settling   her   whole    fortune   on    her;  558;  Thomas  v.  Sheppard,  2  McCord 

Browning  v.  Headley,  2  Rob.   (Va.)  Eq.    (S.   C.)    36,  16  Am.  Dec.   632; 

340,  40  Am.  Dec.  755.  Browning  v.  Headley,  2  Rob.   (Va.) 

9.  Helms    V.    Franciscus,    2    Bland  340,  40  Am.  Dec.  755. 
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with  or  without  a  valuable  consideration,  or  whether  the  assignment 
passes  by  the  act  of  the  party  or  by  operation  of  law.^'  This  is 
not  an  interference  with  any  vested  rights  of  such  purchaser  or 
assignee ;  he  acquires  only  such  rights  as  the  husband  had,  and  takee 
the  property  subject  to  the  equitable  lien  or  right  of  the  wife,  which 
would  have  been  decreed  against  the  husband,  had  he  sought  a  re- 
covery. ^^  It  has  been  held  Uiat  the  equity  of  a  wife  to  a  settlement  19 
not  extinguished  by  an  assignment  of  her  legacy  in  which  she  joins 
her  husband.^*^  On  the  other  hand  under  the  general  doctrine  that 
neither  infancy  or  coverture  will  constitute  any  excuse  for  conduct 
which  in  other  persons  would  as  regards  purchasers  for  a  valuable  con- 
sideration, be  deemed  unjust  and  fraudulent,  it  has  been  held  that  a 
wife  will  not  be  permitted  to  claim  a  settlement  from  her  interest  in 
a  decedent's  estate  as  against  one  who  purchased  the  same  from  the 
husband  for  value,  in  her  presence  and  without  objection  on  her  part, 
and  who  in  case  the  wife's  claim  should  be  allowed,  could  not  be 
placed  in  statu  quo.**  Where  creditors  or  a  purchaser  from  the 
husband  has  acquired  legal  rights  in  the  wife's  property  and  the 
aid  of  a  court  of  equity  to  enforce  their  rights  is  not  required,  a 
court  of  equity  at  tiie  instance  of  or  for  the  benefit  of  the  wife,  will 
not  disencumber  it  and  settle  it  on  the  wife.*'  An  executor  or  admin- 
istrator had  no  right  to  retain  a  legacy  or  distributive  share  due  to 
a  wife  on  account  of  her  husband's  indebtedness  to  him  so  as  to  defeat 
the  wife's  equity  to  a  settlement.** 

X.  Rights  of  Wifb  in  Property  of  Husband 

102.  In  GeneraL — ^At  common  law  the  marriage  did  not  work  any 
change  in  the  husband's  title,  use  or  control,  of  his  personal  prop- 
erty.** During  coverture  the  wife  had  at  common  law  no  right  what- 
ever to  the  personal  estate  of  the  husband,  or  to  any  portion  of  its 
proceeds  or  profits.    This  is  conclusively  shown  by  the  unlimited  right 

18.  Duvall  V.  Farmers'  Bank,  4  Gill  son,  147  Ala.  311,  40  So.  104, 10  Ann. 
&  J.  (Md.)  282,  23  Am.  Dec.  558.  Gas.  1051,  3  L.R.A.(N.S.)  774;  Butler 

14.  Thomas  v.  Sheppard,  2  McCord  v.  Butler,  21  Kan.  521,  30  Am.  Rep. 
Eq.  (S.  C.)  36, 16  Am.  Dec.  632.  441;   Small  v.   Small,  56  Kan.  1,  42 

15.  Wilks  V.  Fitzpatrick,  1  Humph.  Pac.  323,  54  A.  S.  R.  581,  30  LJl.A. 
(Tenn.)  54,  34  Am.  Dec.  618.  243;   Leonard  v.  Leonard,  181  Mass. 

16.  Wright  V.  Arnold,  14  B.  Mon.  458,  63  N.  E.  1068,  92  A,  S.  R.  426: 
(Ky.)  638,  61  Am.  Dec.  172.  Walker  v.  Walker,  66  N.  H.  390,  31 

Note:  12  A.  S.  R.  254.  Atl.  14,  49  A.  S.  R.  616,  27  L.R.A. 

17.  Thomas  v.  Sheppard,  2  McCord  799;  Dickerson's  Appeal,  115  ?a.  St. 
Eq.  (S.  C.)  36,  16  Am.  Dec.  632.  198,  8  Atl.  64,  2  A.  S.  R.  547;  Limes 

18.  Elibank  v.  Montolieu,  5  Ves.  Jr.  v.  Lines,  142  Pa.  St  149,  21  AtL  809, 
737,  5  Rev.  Rep.  151,  12  Eng.  Rul.  24  A.  S.  R.  487. 

Cas.  767.  Notes:  24  A.  S.  R.  490;  10  Ann. 

19.  Keely  ▼.  McGrath,  70  Ala.  75,  Cas.  1053. 
45  Am.  Rep.  75;  Robertson  v.  Robert- 
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of  the  husband  to  dispose  of  it  for  any  purpose  whatever.  Such 
an  unrestricted  right  of  disposition  is  manifestly  inconsistent  with  the 
idea  of  a  fixed  and  vested  right  on  the  part  of  the  wife  to  his  per- 
sonal property.*®  A  man  may  do  what  he  pleases  with  his  personal 
estate  during  his  life;  he  may  even  beggar  himself  and  his  family 
if  he  chooses  to  commit  such  an  act  of  folly.^  At  common  law  the 
only  interest  of  a  substantial  character  which  a  wife  acquired  by 
virtue  of  the  marriage  was  her  dower  interest  in  the  real  estate  of 
the  husband.*  By  virtue  of  statute  in  some  jurisdictions  the  wife 
is  given  an  interest  in  her  husband's  lands  which  vests  or  takes  effect 
on  his  death  as  in  case  of  dower,  and  while  it  is  recognized  that  this 
interest  during  tiie  husband's  life  is  not  easily  class^ed  or  defined, 
it  is  not  solely  in  its  nature  an  inheritance,  but  is  more  akin  to  dower.  ^ 
This  interest  is  one  which  the  wife  may  protect  by  an  appropriate 
action  during  the  life  of  the  husband  and  against  his  wrongful  acts, 
and  since  it  does  not  come  to  her  by  inheritance,  it  is  not  a  bar  to 
her  recovery  that  her  husband  parted  with  his  title  in  such  a  fraudu- 
lent manner  that  neither  he  nor  his  heirs  can  recover  it.^  Marriage 
is  a  valuable  consideration,  and  a  married  woman  is  regarded  as  a 
purchaser  for  a  valuable  consideration  of  all  property  which  accrues 
to  her  by  virtue  of  the  marriage.*  After  marriage  the  legislature 
cannot  confer  on  the  wife  additional  interest  in  the  husband's  prop- 
erty as  against  his  power  of  sale  or  disposition,  because  that  would 
effect  a  deprivation  of  his  vested  rights.*  Thus  a  vested  right  of  a 
man  to  convey  his  homestead  without  the  co-operation  of  his  wife 
is  impaired  by  a  statute  making  him  incapable  of  conveying  it  unless 
his  wife  joins  in  the  conveyance.'  It  is  the  well  recognized  general 
rule  that  a  wife  has  by  virtue  of  her  dower  interest  or  statutory  sub- 
stitute therefor,  such  an  inchoate  interest  in  the  real  estate  of  her 
husband  that  she  may  redeem  from  a  mortgage  foreclosure  which 
would  otherwise  defeat  her  right.* 

20.  Hairston  v.  Hairston,  27  Miss.  L.R.A.  880.    See  generally  Constitu- 

704,  61  Am.  Dec.  530.  tional  Law,  vol.  6,  p.  306  et  seq.,  as 

1.  lilies  v.  Lines,  142  Pa.  St.  149,  to  what  constitute  vested  rights  and 
21  Atl.  809,  24  A.  S.  R.  487.  their  impairment. 

2.  See  Dower,  vol.  9,  p.  559.  7.  Gladney  v.  Sydnor,  172  Mo.  318, 

3.  Blankenship  v.  Hall,  233  111.  116,  72  S,  W.  554,  95  A.  S.  R.  517,  60 
84  N.  E.  192, 122  A.  S.  R.  149 ;  Craw-  L.R.A.  880,  also  holding  that  the 
ford  V.  Hazelrigg,  117  Ind.  63,  18  right  of  a  man  to  convey  or  encumber 
N.  E.  603,  2  L.R.A.  139;  McKelvey  v.  his  homestead  without  the  consent  of 
McKelvey,  75  Kan,  325,  89  Pac.  663,  his  wife,  as  allowed  by  law,  is  a  vested 
121  A.  S.  B.  435.  one,  notwithstanding  it  may  be  defeat- 

4.  McKelvey  v,  McKelvey,  75  Kan.  ed  by  the  filing  by  the  wife  of  a  claim 
325,  89  Pac.  663,  121  A.  S.  R.  435.  as  prescribed  by  statute.     See  general- 

5.  Green  v.  Estabrook,  168  Ind.  123,  ly  Homestead,  as  to  the  right  to  en- 
79  N.  E.  373,  120  A.  S.  R.  349.  cumber  or  convey  the  homestead. 

6.  Gladnev  v.  Sydnor,  172  Mo.  318,  8.  Kopp  v.  Thele,  104  Minn.  267, 
72  S.   W.  55 i,   95  A.  S.  R.  517,  60  116  N.  W.  472,  15  Ann.  Gas.  313  and 
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103.  Antenuptial  Transfers  in  Fraud  of  Wife's  Marital  Rights 
Generally. — ^It  has  been  said,  that  as  the  wife  by  marriage  acquires 
no  right  in  or  to  the  property  of  the  husband,  &die  cannot  complain 
of  conveyances  or  dispositions  an  intended  husband  may,  without 
her  knowledge,  make  on  the  eve  of  marriage,  though  the  intent  was 
to  defraud  her,  and  without  notice  of  them  she  was  permitted  to  con- 
summate the  contract  of  marriage.  The  doctrine  of  the  English  court 
of  chancery  seems  to  be,  that  an  alienation  or  settlement  by  the 
intended  husband,  although  made  on  the  eve  of  marriage,  exclud- 
ing the  intended  wife  from  dower,  cannot^  after  marriage,  be  im- 
peached as  a  fraud  on  her  rights.  The  reasons  for  distinguishing 
such  a  conveyance  from  a  similar  conveyance  by  the  intended  wife, 
are,  that  she  by  marriage  does  not  acquire  such  rights  to  the  prop- 
erty of  the  husband,  as  he  acquires  to  hers ;  and  because  in  En^and, 
on  marriage,  estates  are  usually  so  settled  or  conveyed  as  to  prevent 
dower  attaching;  and  it  is  not  therefore  presumed  that  the  woman 
was  induced  into  the  contract  in  expectation  of  acquiring  the  right 
to  dower.*  The  latter  reason  can  have  no  application  in  this  county, 
where  settlements  on  marriage,  operating  to  bar  dower,  are  of  rare 
occurrence,  and  where  dower  is  a  right,  which  every  mLi  must  pre- 
sume  the  woman  expects  and  intends  shall  follow  the  marriage,  as 
certainly  as  its  other  incidents,^®  and  on  principle,  it  is  difficult  to 
perceive  any  sound  and  satisfactory  reason  for  discrimination  against 
the  wife.^^  Following  this  line  of  reasoning,  the  American  cases 
are  agreed  that  transfers  by  a  husband  of  his  property  in  contem- 
plation of  marriage,  may  constitute  a  fraud  on  the  marital  rights 
of  his  wife  and  therefore  be  ineffectual  to  deprive  her  of  rights  which 
would  otherwise  have  attached  by  virtue  of  the  marriage.^*    When 

note,  17  L.R.A.(N.S.)  981.    See  gen-  12.  Kelly  v.  McGrath,  70  Ala.  75, 

orally,  Mortgages,  as  to  who  may  re-  45  Am.  Rep.  75;  Ingram  v.  Ingram, 

deem.  143  Ala.  129,  42  So.  24,  111  A.  S.  R. 

9.  KeUy  v.  McGrath,  70  Ala.  75,  45  31;  Nelson  v.  Brown,  164  Ala.  397,  51 
Am.  Rep.  75;  Collins  v.  Collins,  98  So.  360,  137  A.  S.  R.  61;  Murray  v. 
Md.  473,  57  Atl.  697, 103  A.  S.  R.  408,  Murray,  115  Cal.  266,  47  Pac.  37,  56 
1  Ann.  Cas.  856;  Amegaard  v.  Ame-  A.  S.  R.  97,  37  L.R.A.  626;  Higgins 
gaard,  7  N.  D.  475,  75  N.  W.  797,  41  v.  Higgins,  219  Rl.  146,  76  N.  E.  86, 
L.R.A.  258.  This  doctrine  of  the  Eng-  109  A.  S.  R.  316;  Blankenship  v.  Hall, 
lish  cases  has  been  applied  in  Canada.  233  111.  116,  84  N.  E.  192,  122  A.  8. 
48  L.R.A.(N.S.)  514  note.  R.  149;  Deke  v.  Huenkemeier,  260  111. 

10.  Kelly  V.  McGrath,  70  Ala.  45,  45  131,  102  N.  E.  1059,  Ann.  Cas.  1914D 
Am.  Rep.  75.  290,  48  L.R.A.(N.S.)  512;  Bookout  v. 

11.  Collins  V.  Collins,  98  Md.  473,  57  Bookout,  160  Ind.  63,  49  N.  E.  824, 
Atl.  597, 103  A.  S.  R.  408, 1  Ann.  Cas.  65  A.  S.  R.  350;  Hamilton  v.  Smith, 
856 ;  Ward  v.  Ward,  63  Ohio  St.  125,  57  la.  16,  10  N.  W.  276,  42  Am.  Rep. 
67  N.  E.  1095,  81  A.  S.  R.  621,  51  39;  Petty  v.  Petty,  4  B.  Mon.  (Ky.) 
L.R.A.  858.  215,  39  Am.  Dec.  501;  CoUins  v.  Col- 
Notes:  3  L.R.A.(N.S.)  776;  1  Ann.  lins,  98  Md.  473,  67  Atl.  597, 103  A.  8. 

Cas.  861.  R.  408;  1  Ann.  Cas.  856;  Cransoa  ^ 
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the  antenuptial  transfer  is  a  fraud  on  the  future  wife's  marital  rights 
she  may  sue  to  set  it  aside  during  the  life  of  her  husband/'  and 
therefore  she  may  by  long  delay  in  bringing  suit  after  she  knew  the 
material  facts,  lose  her  right  to  relief.^^  The  question  of  whether 
the  wife  has  lost  her  right  to  relief  depends  of  course  as  in  other 
cases  involving  laches,^  on  the  circumstances  of  the  ease.^' 

104.  Application  of  General  Principle  and  Limitations. — The  prin- 
ciple that  a  prenuptial  transfer  of  his  property  by  a  husband  may 
be  invalid  as  a  fraud  on  his  wife's  marital  rights  has  been  held  to 
include  a  prenuptial  transfer  in  order  to  defeat  the  wife's  right  to 
support^'  Acoordingiy,  it  has  been  held  that  if  a  man,  after  an 
agreement  to  nuury  a  woman  voluntarily  transfers  his  property  to 
defeat  her  rights,  and  subsequently  marries  and  deserts  her,  she  is 
entitled  to  have  such  transfer  declared  fraudulent  and  void  as  against 
her.^*  Likewise  an  antenuptial  transfer  by  the  husband  may  be 
invalid  as  a  fraud  on  her  statutory  homestead  rights.^*  As  a  general 
rule,  especially  as  regards  the  husband's  personalty,  since  marriage 
works  no  change  in  the  husband's  title,  use  or  control  of  it,  his 
disposition  thereof  is  not  invalid  as  a  fraud  on  the  intended  wife's 
marital  rights.*^  So  as  regards  real  estate  which  the  husband  could 
transfer  at  any  time  after  marriage  (dower  having  been  abolished  by 
statute)  without  the  consent  or  joinder  of  the  wife  and  thereby  deprive 
her  of  all  interest  therein  on  his  death,  she  can  as  a  general  rule 
sustain  no  claim  that  a  prenuptial  transfer  was  a  fraud  on  her  rights. 
ainoe  it  could  not  be  fraudulent  for  him  to  do  secretly  before  mar- 

Cranson,  4  Mich.  230,  66  Am.  Dec.  seq.,  as  regards  what  eonstitates  and 
534;  Swaine  ▼.  Ferine,  5  Johns.  Ch.  the  effect  of  laches  generally. 
(N.  Y.)  482,  9  Ain.  Dec.  318;  Poston  16.  Higgins  v.  Higgins,  219  III  146, 
▼.  GiUespie,  58  N.  C.  258,  75  Am.  Dec.  76  N.  E.  86,  109  A.  S.  R.  316  (holding 
437;  Ame^aard  v.  Amegaard,  7  N.  D.  wife  not  guilty  of  laches). 
475,  75  N.  W.  797,  41  L.R.A.  258;  17.  Ingram  v.  Ingram,  143  Ala.  129, 
Ward  ▼.  Ward,  63  Ohio  St.  125,  57  42  So.  24,  HI  A.  S.  R.  31;  Murray 
N.  E.  1095,  81  A.  S.  R.  621,  51  L.R.A.  v.  Murray,  116  Cal.  266,  47  Pac.  37, 
868;  Dudley  v.  Dudley,  76  Wis,  567,  56  A.  S.  R.  97,  37  L.R.A.  626;  Goff  v. 
46  N.  W.  602,  8  L.R.A.  814.  •Qoff,  60  W.  Va.  9,  53  S.  E.  769,  9 

Notes:  39  Am.  Dec.  218;  103  A.  S.  Ann.    Cas.    1083.    But   see    Deke    v. 
R.  418;  8  L.R.A.  814;  48  LilA.(N.S.)    Huenkemeier,  260  IlL  131,  102  N.  E. 
512;   13   Ann.   Gas.   104;   Ann.   Cas.  1059,  Ann.  Cas.  1914D  290,  48  L.R.A. 
1914D  293;  12  Eng.  Rul.  Cas.  765;    (N.S.)  512. 
34  Eng.  Rul.  Gas.  184.  18.  Murray  y.  Murray,  115  Cal.  266, 

13.  Higgins  ▼.  Higgins,  219  ni.  146,  47  Pae.  37,  56  A.  8.  R.  97,  37  L.R.A. 
76  N.  E.  86,  109  A.  S.  R.  316.    See  626. 

also  Deke  v.  Huenkemeier,  260  HI.  131,  19.  Arnegaard  v.  Amegaard,  7  N. 

102  N.  E.  1059,  Ann.  Cas.  1914D  290,  D.  476,  75  N.  W.  797,  41  L.R.A.  268. 

48  L.R.A.(N.S.)  512.  20.  KeUy  v.  McGrath,  70  Ala.  75,  45 

14.  Higgins  v.  Higgins,  219  HI.  146,  Am.   Rep.   76 ;   Butler  ▼.  Butler,  21 
76  N.  E.  86,  109  A.  8.  R.  316.  Kan.  521,  30  Am.  Rep.  441. 

15.  See  Equftt,  vol.  10,  p.  395  et 
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riage  that  which  he  could  do  either  secretly  or  openly  after  marriage.^ 
A  prenuptial  transfer  in  fraud  of  the  wife's  marital  rights  would  be 
good  of  course  as  against  the  husband  and  his  heirs  or  distributees, 
and  should  only  be  deemed  and  adjudged  invalid  to  the  extent  neces- 
sary to  protect  the  wife's  marital  rights.' 

105.  Elements  in  DetenninatioiL  of  Validity  of  Transfers  Gener- 
ally.— ^Voluntary  antenuptial  transfers  by  a  husband  are  not  neces- 
sarily invalid  as  in  fraud  of  the  wife's  marital  rights,  if  made  in 
good  faith,'  but  in  all  such  cases  the  question  is  whether  the  evi- 
dence is  sufficient  to  show  fraud  in  fact.^  Mere  secrecy  in  the  trans- 
fer does  not  necessarily  show  fraud,'^  but  to  render  a  secret  ante- 
nuptial transfer  by  the  husband  a  fraud  on  his  future  wife's  marital 
rights  it  is  not  necessary  that  any  misrepresentations  should  have 
been  made  to  her  in  regard  to  the  matter.'  Also  it  has  been  held 
that  if  a  transfer  was  in  fact  made  with  a  fraudulent  intent,  and  was 
purely  voluntary  it  is  not  necessary  to  entitle  the  wife  to  have  it 
set  aside  that  the  grantee  should  have  participated  in  the  fraudulent 
intent  of  the  grantor.'  As  a  general  riile  if  a  woman  before  marriage 
had  notice  of  a  transfer  by  her  intended  husband  she  cannot  after 
the  marriage  claim  that  it  was  in  fraud  of  her  marital  rights,'  and 
it  has  been  held  that  a  deed  executed  by  the  grantor,  in  favor  of  his 
children  by  a  former  wife,  the  day  before  his  second  marriage  was 
not  in  fraud  of  his  second  wife  if  the  latter  was  apprised  of  his 

1.  Amegaard  v,  Amegaard,  7  N.  D.  A.  S.  R.  823;  Dudley  v.  Dudley,  76 
475,  75  N.  W.  797,  41  L.R.A.  258.  Wis.  567,  45  N.  W.  602,  8  L.R.A.  814. 
And  see  Dower,  vol.  9,  p.  564.  Notes :  103  A.  S.  R.  418 ;  48  L.R.A. 

2.  Deke  v.  Huenkemeier,  260  HI.  131,  (N.S.)  513. 

102  N.  E.  1059,  Ann.  Cas.  1914D  290,       4.  Hamilton  v.  Smith,  57  la.  15,  10 

48  L.R.A.(N.S.)  512;  Petty  v.  Petty,  N.  W.  276,  42  Am.  Rep.  39;  Butter 

4  B.  Mon.    (Ky.)   215,  39  Am.  Dec.  v.  Butler,  21  Kan.  521,  30  Am.  Rep. 

501;  Ward  v.  Ward,  63  Ohio  St.  125,  441. 

57  N.  E.  1095,  81  A.  S.  R.  621,  51      5.  Hamilton  v.  Smith,  57  la.  15,  10 

L.R.A.  858;  Goff  v.  Goff,  60  W.  Va.  N.  W.  276,  42  Am.  Rep.  39;  Dudley 

9,  53  S.  E.  769,  9  Ann.  Cas.  1083 ;  v.  Dudley,  76  Wis.  567,  45  N.  W.  602, 

Dudley  v.  Dudley,  76  Wis.  567,  45  N.  8  L.R.A.  814. 

W.  602,  8  L.R.A.  814.  •     Note :  103  A.  S.  R.  418. 

Notes:  48  L.R.A.{N.S.)  523;  Ann.  6.  Beechley  v.  Beechley,  134  la.  75, 
Cas.  1914D  293.  108  N.  W.  762,  120  A.  S.  R.  412,  13 

3.  Nelson  V.  Brown,  164  Ala.  397,  51  Ann.  Cas.  101,  9  L.R.A.(N.S.)  955; 
So.  360,  137  A.  S.  R.  61 ;  Clark  v.  Collins  v.  Collins,  98  Md.  473,  57  Ati. 
Clark,  183  HI.  448,  56  N.  E.  82,  75  A.  597,  103  A.  S.  B.  408,  1  Ann.  Cas. 
S.  R.  115;  Hamilton  v.  Smith,  57  la.  856. 

15,  10  N.  W.  276,  42  Am.  Rep.  39;  7.  Higgins  v.  Higgins,  219  HI.  146, 

Butter  V.  Butler,  21  Kan.  521,  30  Am.  76  N.  E.  86, 109  A.  S.  R.  316. 

Rep.  441 ;  Gaines  v.  Gaines,  9  B.  Mon.  8.  Murray  v.  Murray,  90  Ky.  1,  13 

(Ky.)  295,  48  Am.  Dec.  425;  Fennes-  S.  W.  244,  8  L.RJI.  95. 

sey  V.  Fennessey,  84  Ky.  519,  2  S.  W.  Notes:  103  A.  S.  R.  418;  48  L.R.A. 

158,   4   A.    S.   R.   210;    Chapman   v.  (N.S.)  516,  522;  13  Ann.  Cas.  105. 

Chapman,  92  Va.  537,  24  S.  E.  225,  53 
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action,  and  afterward,  with  full  knowledge  of  such  deed,  accepted  a 
life  estate  in  other  property  belonging  to  such  grantor.*  Still  it 
has  been  held  that  if  the  woman  had  been  seduced  by  the  man, 
and  was  therefore  constrained  thereby  to  enter  into  the  marriage 
she  is  not  precluded  on  account  of  her  knowledge  of  the  transfer, 
from  claiming  after  the  marriage  that  the  transfer  was  a  fraud  on 
her  marital  rights.** 

106.  Time  of  Transfer. — The  time  at  which  a  man  transfers  his 
property  before  marriage  is  material  in  determining  whether  it  can 
be  deemed  a  fraud  on  the  future  wife's  marital  rights.  To  render 
it  invalid  it  must  as  a  general  rule  have  been  made  in  contemplation 
of  the  marriage,  therefore  if  it  was  made  before  courtship  or  engage-, 
ment,  and  not  in  contemplation  of  the  marriage,  no  claim  that  a 
fraud  upon  the  future  wife's  marital  right  was  perpetrated  can  be 
sustained.**  Still  it  has  been  held  and  such  seems  to  be  the  trend 
of  the  modem  authorities  that  if  a  conveyance  is  voluntary  and 
without  consideration,  and  the  intention  of  the  grantor  was  to  de- 
fraud any  person  whom  he  should  marry  of  her  marital  rights,  it 
makes  no  ^fference,  as  affecting  the  validity  of  the  transaction,  that 
he  had  not  yet  selected  any  particular  person  as  his  wife.**  If,  how- 
ever, there  was  no  treaty  of  marriage  at  the  time  of  the  conveyance 
it  is  a  strong  circumstance  tending  to  disprove  fraud  in  fact.*' 

107.  Beneficiaries  of  Transfer  and  Husband's  Einancial  Condition. — 
The  relation  of  the  beneficiaries  of  the  transfer  to  the  husband  is 
most  material  in  determining  whether  it  is  to  be  considered  as  a 
fraud  on  the  future  wife's  rights.*^  If  the  transfer  is  meritorious, 
viz.,  for  the  benefit  of  those  having  claims  on  the  grantor,  as  where 
it  is  made  to  or  for  the  benefit  of  the  minor  children  of  the  grahtor 
by  a  former  wife,  or  for  the  benefit  of  his  widowed  mother,  it  should 
not  in  the  absence  of  any  other  indicia  of  fraud  be  deemed  fraudu- 
lent as  regards  the  future  wife.**    On  the  other  hand,  the  fact  that 

9.  Clark  v.  Clark,  183  111.  448,  56   v.  Beechley,  134  la.  76, 108  N.  W.  762, 
N.  E.  82,  75  A.  S.  R.  115.  120  A.  S.  R.  412,  13  Ann.  Cas.  101,  9 

10.  Murray  v.  Murray,  115  Cal.  266,  L.R.A.(N.S.)   955   (overruling  earlier 
47  Pac  37,  56  A.  S.  R.  97,  37  L.R.A.  case). 

626.  Notes:     9    L.R.A.(N.S.)     955;     48 

11.  Nelson  v.  Brown,  164  Ala.  397,  L.R.A.(N.S.)  518;  13  Ann.  Caa.  105. 
61  So.  360,  137  A.  S.  R.  61 ;  Beechley  13.  Beechley  v.  Beechley,  134  la.  75, 
V.  Beechley,  134  la.  75,  108  N.  W.  108  N.  W.  762,  120  A.  S,  R.  412,  13 
762,  120  A.  S.  R.  412,  13  Ann.  Cas.  Ann.  Cas.  101,  9  L.R.A.(N.S.)  955. 
101,  9  L.R.A.(N.S.)  955;  Butler  v.  14.  Butler  v.  Butler,  21  Kan.  521, 
Butler,   21   Kan./  521,   30   Am.   Rep.  30  Am.  Rep.  441. 

441.  15.  Clark  v.  Clark,  183  HI.  448,  56 

Notes:  103  A.  S.  R.  419;  9  L.R.A.  N.  E.  82,  75  A.  S.  R.  115;  Blanken- 

(N.S.)  955;  48  L.R.A.(N.S.)  518.  ship  v.  Hall,  233  111.  116,  84  N.  E.  192, 

12.  Higgins  v.  Higgins,  219  111.  146,  122  A.  S.  R.  149 ;  Hamilton  ▼.  Smith, 
76  N.  E.  86, 109  A.  S.  R.  316;  Beeehley  57  la.  15, 10  N.  W.  276,  42  Am.  Rep. 
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the  transfer  is  to  the  children  of  a  former  marriage  will  not  itself 
prevent  it  from  being  deemed  a  fraud  on  the  wife,  if  executed  under 
such  circumstances  as  to  evidence  a  fraudulent  intent^*  It  has  been 
held  that  if  the  transfer  conveys  the  principal  part  of  the  husband's 
estate,  and  is  made  without  the  second  wife's  knowledge,  a  presump- 
tion of  fraud  arises,  and  it  rests  on  the  beneficiaries  to  rebut  such 
presumption.^'  There  is  authority  which  seems  to  go  to  the  extent 
of  denying  the  right  of  the  husband  to  make  a  secret  antenuptial 
voluntary  transfer  of  any  of  his  real  estate  to  his  children  by  a  prior 
marriage  and  thus  deprive  the  future  wife  of  her  right  to  dower 
therein.^*  The  amount  of  property  which  the  husband  had  is  also 
material  on  the  question  of  fraud.  If  possessed  of  large  estate,  a 
voluntary  conveyance  of  a  small  portion  thereof  to  his  children  by 
a  former  marriage  or  to  a  stranger  even,  and  made  after  the  contract 
for  marriage  had  been  entered  into,  would  scarcely  be  fraudulent 
If  he  retained  that  which  would  be  ample  provision  for  Uie  support 
of  himself  and  wife  and  family,  the  gift  would  be  no  fraud  on  her 
marital  rights.^^ 

108.  Consideration  for  Transfer. — ^In  order  that  an  antenuptial 
transfer  may  be  invalid  as  in  fraud  of  the  marital  rights  of  the 
grantor's  future  wife,  it  is  not  absolutely  essential  that  tiie  transfer 
be  voluntary;  if  there  was  an  actual  intention  to  defraud  the  wife, 
the  transfer,  liiough  based  on  a  valuable  consideration  as  distinguished 
from  a  good  consideration,  may  nevertheless  be  deemed  invalid  as 
regards  her.  Thus  a  mortgage  secretly  executed  by  an  intended 
husband  in  contemplation  of  marriage  and  to  defeat  the  intended 
wife's  rights  of  dower  and  homestead  has  been  held  invalid  as  against 
her;  although  it  was  to  secure  a  loan,  the  mortgagee  being  cognizant 

39 ;  Beechley  v.  Beechley,  134  la.  75,  856 ;  Granson  v.  Cranson,  4  Mich.  230, 

108  N.  W.  762,  120  A.  S.  R.  412,  13  66  Am.  Dec  534^  Amegaard  v.  Ame- 

Ann.  Gas.  101,  9  L.R.A.(N.S.)   955;  gaard,  7  N.  D.  475,  76  N.  W.  797,  41 

Butler  V.  Butler,  21  Kan.  521,  30  Am.  L.R.A.  258 ;  Ward  v.  Ward,  63  Ohio 

Rep.  441;  Gaines  v.  Gaines,  9  B.  Mon.  St.  126,  57  N.  E.  1095,  81  A.  S.  R. 

(Ky.)  295,  48  Am.  Dec.  425;  Fennes-  621,  51  L.R.A.  858. 

sey  V.  Fennessey,  84  Ky.  519,  2  8.  W.       Notes:  103  A.  8.  R.  419;  48  LuR.A. 

158,  4  A.  S.  R.  210;  Dudley  v.  Dud-   (N.S.)  522. 

ley,  76  Wis.   567,  45  N.   W.  602,  8       17.  Murray  v.  Murray,  90  Ky.  1,  la 

L.R.A.  814.  8.  W.  244,  8  L.R.A.  95. 

Notes:  103  A.  8.  R.  419;  3  L.R.A.  18.  Ward  v.  Ward,  63  Ohio  8t.  125, 
(N.S.)  775;  48  L.R.A.(N.8.)  520;  13  57  N.  E.  1095,  81  A.  8.  R.  621,  51 
Ann.  Gas.  105.  L.R.A.  858. 

16.  Bookout  V.  Bookout,  150  Tnd.  63,  19.  Hamilton  v.  8mith,  57  la.  15,  10 
49  N.  E.  824,  65  A.  8.  R.  350 ;  Petty  N.  W.  276,  42  Am.  Rep.  39 ;  Beechley 
V.  Petty,  4  B.  Mon.  (Ky.)  215,  39  v.  Beechley,  134  la.  75, 108  N.  W.  762, 
Am.  Dec.  501 ;  Murray  t.  Murray,  90  120  A.  8.  R.  412,  13  Ann.  Gas.  101,  9 
Ky.  1,  13  8.  W.  244,  8  L.R.A.  95;  L.R.A.  (N.8.)  956 ;  Butler  t.  Busier,  21 
Collins  V.  Gollins.  98  Md.  473,  57  Atl.  Kan.  521,  30  Am.  Rep.  44L 
597,  103  A.  8.  R.  408,  1  Ann.  Gas.       Note:  103  A.  8.  R.  419. 
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of  the  fraudulent  purpose.'®  On  the  other  hand,  if  the  transfer  waa 
for  a  valuable  and  adequate  consideration  there  can  generally  be  no 
claim  that  it  was  in  fraud  of  the  wife's  rights.^  And  where  a  son, 
on  the  eve  of  his  marriage,  and  without  the  knowledge  of  his  intended 
wife,  conveyed  a  considerable  part  of  his  property  to  his  mother  in 
part  payment  of  a  debt  which  he  owed  her,  the  court  held  that  this 
was  not  sufficient  to  show  that  he  was  induced  to  make  the  deed  by 
his  desire  to  deprive  his  intended  wife  of  her  marital  rights  therein, 
so  as  to  render  the  conveyance  void  as  to  her.* 

109.  Failure  to  Record  Transfer. — ^While  marriage  is  undoubtedly 
in  one  sense  a  valuable  oonsideration,  yet  it  has  hardly  yet  been 
reduced  to  the  level  of  a  contract  or  bargain  and  sale,  nor  do  we 
find  that  it  has  ever  been  held  that  the  statute  of  registration  is 
intended  to  advise  persons  contemplating  matrimony  of  the  property 
and  contract  status  of  the  other  party  to  the  contemplated  engagement. 
It  is  reprehensible  for  either  party  to  conceal  the  fact  that  he  or  she 
does  not  own  large  properties  on  the  faith  of  the  reputed  ownership 
of  which,  in  part,  at  least,  the  other  may  properly  enter  into  an 
agreement  of  marriage,  but  the  statute  for  tiie  registration  of  con- 
veyances, while  intended  to  protect  purchasers  for  valuable  consid- 
erations, mortgagees,  and  judgment  creditors,  without  notice,  cannot 
be  given  that  enlarged  construction  which  would  include  persons 
entering  into  a  contract  of  marriage,  and  it  is  held  that  the  failure 
to  record  an  antenuptial  conveyance  by  the  husband  does  not  render 
it  invalid  as  against  the  future  wife  as  regards  her  marital  rights 
in  the  property  conveyed.'  And  where  the  transfer  is  for  value  the 
fact  that  it  is  at  the  request  of  the  grantor  withheld  from  record, 
is  not  itself  sufficient  to  show  a  fraudulent  intent  to  defeat  the  future 
wife's  marital  rights.* 

110.  Transfers  after  Marriage  Generally — ^In  the  absence  of  stat- 
ute a  woman  has  no  recognized  interest  in  the  personal  property  of 
her  husband,  and  he  may  therefore  dispose  of  it  as  he  pleases  with- 
out any  legal  wrong  to  his  wife.^  Nevertheless  she  has  a  quasi  bene- 
ficial interest  in  his  property  by  reason  of  the  marital  relation,  so 
as  to  render  invalid  as  against  her  voluntary  transfers  of  his  prop- 

20.  Kelly  ▼.  McGrath,  70  Ala.  75,  statutes  reqairing  transfers  of  proper- 

45  Am.  Bep.  75.  ty  to  be  recorded. 

1.  Beechley  v.  Beechley,  134  la.  75^  4.  Beechiey  v.  Beechl^  134  la.  75, 

108  N.  W.  762,  120  A.  S.  R.  412,  13  108  N.  W.  762,  120  A.  S.  R.  412,  13 

Ann.  Cas.  101,  9  L.R.A.(N.S.)  955.  Ann.  Gas.  101,  9  L.R.A.(N.S.)  955. 

a.  Dudley  v.  Dudley,  76  Wis.  567, 45  6.  Smith  v.  Smith,  12  Cal.  216,  73 

N.  W.  602,  8  L.R.A.  814.  Am.  Dec.  633;  Petty  v.  Petty,  4  B. 

8.  Nelson  V.  Brown,  164  Ala.  397,  51  Mon.   (Ky.)    215,  39  Am.  Dec.  501; 

So.  360, 137  A.  S.  R.  61.     See  general-  Gaines  v.  Gaines,  9  B.  Mon.  (Ky.)  295, 

ly  Records,   as  to  the  effect  of  the  48  Am.  Dec.  425 ;  Cameron  ▼•  Cameroii» 
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erty  during  coverture  with  intent  to  defeat  her  rights,*  aB,  for  instance 
her  right  to  support  or  separate  maintenance.'  In  this  respect,  how- 
ever, a  difference  between  conveyances  in  fraud  of  creditors  and  in 
fraud  of  the  wife  exists.  A  creditor's  claim  on  his  debtor's  estate 
is  such  that  the  debtor  cannot,  even  by  a  bona  fide  gift  of  any  part 
of  his  property  to  a  third  person,  impede  a  creditor  in  the  collection 
of  his  debt.  Such  transfer  would  be  voluntary,  and  void  as  against 
cre'ditors.  But  in  the  case  of  a  wife,  the  husband  having  the  free 
and  unlimited  right  to  alienate  his  property  at  will,  if  the  convey- 
ance is  not  made  with  the  actual  intent  of  defrauding  the  wife,  the 
transfer  will  be  sustained,  although  the  wife  is  thus  left  without  the 
means  of  subsistence,^  and  a  fortiori,  if  the  purchase  is  for  value, 
fraud  to  be  effective  must  consist  in  a  purpose  on  the  part  of  the 
husband  to  defeat  the  wife's  rights,  shared  in  or  at  least  known  to 
the  purchaser.^  It  seenw,  however,  that  a  purchaser  of  property  fraud- 
ulently sold  to  defeat  a  wife's  claim  for  support  may  protect  himself 
when  the  transaction  is  assailed  for  fraud  only  by  alleging  and  prov- 
ing the  actual  payment  of  a  valuable  consideration  in  good  faith 
and  without  notice  of  the  outstanding  equity  or  fraudulent  intent*^ 
Though  a  husband  may  have  general  power  to  convey  or  transfer 
the  community  property  he  cannot  make  a  voluntary  disposition 
thereof  with  the  intent  to  defeat  her  rights,  and  if  this  is  done  she 
is  entitled  to  have  the  transfer  set  aside  in  so  far  as  is  necessary 
to  protect  her  rights.**    While  a  transfer  by  a  husband  in  fraud  of 

10  Smedes  &  M.  (Miss.)  394,  48  Am.  Blancgrass,  36  Mont.  449,  93  Pao.  648, 
Dec.  759 J  Evans  v.  Dravo,  24  Pa.  St.  15  L.R.A.(N.S.)  976;  Weber  v.  Roth- 
62,  62  Am.  Dec.  359.  child,  15  Ore.  385, 15  Pae.  650,  3  A.  S, 

6.  Note:  39  Am.  Dec.  218.  R.  162;  Qreen  v.  Adams,  59  Vt  602, 

7.  Murray  v.  Murray,  115  Cal.  266,  10  Atl.  742,  59  Am.  Rep.  761. 

47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A.       Notes:    3    L.R.A.(N.S.)     776;    18 
626;  Fahey  v.  Fahey,  43  Colo.  354,  96  L.R.A.(N.S.)  1147;  10  Ann.  Cas.  1055. 
Pac.  251,  127  A.  S.  R.  118,  18  L.R.A.       8.  Feigley  v.  Feigley,  7  Md.  537,  61 
(N.S.)  1147;  Tyler  v.  Tyler,  126  lU.  Am.  Dec.  375. 
525,  21  N.  E.  616,  9  A.  S.  R.  642;       9.  Note:  18  L.R.A.(N.S.)  1162. 
Blankenahip  v.  Hall,  233  111.  116,  84       10.  Bennett  v.  Bennett,  15  Okla.  286, 
N.  E.  192, 122  A.  S.  R.  149;  De  Ruiter  81  Pac.  632,  70  L.R.A.  864;  Weber  v. 
V.  De  Ruiter,  28  Ind.  App.  9,  62  N.  E.  Rothchild,  15  Ore.  385,  15  Pac  650,  3 
100,  91  A.  S.  R.  107;  Picket  v.  Gar-  A.  S.  R.  162. 
risen,  76  la.  347,  41  N.   W.   38,  14       Note:  18  L.R.A.(N.S.)  1155. 
A.  S.  R.  220 ;  SmaU  v.  Small,  56  Kan.       11.  Smith  v.  Smith,  12  Cal.  216,  73 
1,  42  Pac.  323,  54  A.  S.  R.  581,  30  Am.   Dec.   533;   Guidry  v.   Grivot,  2 
L.R.A.  243;  Muir  v.  Muir,  (Ky.)  92  Mart.  N.  S.  (La.)  13, 14  Am.  Dec.  193. 
S.    W.    314,    48    L.R.A.(N.SO    909;       Notes:  39  Am.  Dec.  220;  24  A.  S.  R. 
Gaines  v.   Gaines,   9  B.  Mon.   (Ky.)   492. 

295,  48  Am.  Dec.  425;  Feigley  v.  Feig-  See  Community  Propkbtt,  voL  5,  p. 
ley,  7  Md.  537,  61  Am.  Dec.  375;  Liver-  853  as  to  general  right  of  the  hns- 
more  v.  Bonteele,  11  Ghray  (Mass.)  band  to  dispose  of  community  prop- 
217,  71  Am.  Dee.  708;  Raymond  v.  erty. 
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his  wife  may  be  set  aside  at  her  instance  it  is  as  in  case  of  other 
fraudulent  transfers  binding  on  the  grantor  and  his  heirs.^* 

111.  Transfers  in  Fraud  of  Right  to  Share  in  Husband's  Estate 
Generally. — ^Where  a  wife  is  entitled  to  dower  in  the  lands  of  which 
the  husband  was  seized  during  coverture^  she  of  course  cannot  be 
deprived  of  her  dower  right  by  any  conveyance  he  may  make  during 
coverture.*'  And  under  a  statute  substituting  for  common  law  dower 
an  interest  in  the  husband's  lands  of  which  he  died  seized,  it  has 
been  held  that  a  voluntary  conveyance  by  the  husband  of  his  lands 
during  coverture  with  the  intent  to  defeat  her^  right  may  be  fraudu- 
lent and  void  as  against  her,  and  for  the  protection  of  her  rights 
the  husband  should  be  deemed  to  have  died  seized  of  the  land  so 
conveyed.**  At  common  law  on  the  death  of  a  husband  his  next  of 
kin  were  entitled  to  his  personalty  to  the  exclusion  of  his  wife,**  and 
of  course  any  gift  or  transfer  of  such  property  by  him  during  his  life 
could  not  operate  as  a  fraud  on  his  wife,  and  she  would  have  no 
right  to  object  thereto.  Under  statutes,  however,  in  many  juris- 
dictions, the  wife  is  entitled  to  share  in  the  distribution  of  her  hus- 
band's estate  or  is  given  a  share  therein  after  the  payment  of  the 
decedent's  debts  of  which  she  cannot  be  deprived  by  the  will  of  the 
decedent,**  and  according  to  some  authorities  it  has  been  held  that 
a  voluntary  transfer  or  gift  by  a  husband  of  his  personalty  in  con- 
templation of  his  death  and  to  defeat  his  wife's  interest  under  the 
statutes  is  a  fraud  on  her  rights  and  may  be  set  aside  at  her  instance.*^ 
It  has  been  held  that  if  the  property  given  away  constitutes  all,  or 
the  principal  part,  of  the  husband's  estate,  and  is  such  an  advance- 
ment as  is  unreasonable,  when  compared  with  his  entire  property, 
then,  while  it  should  not  be  conclusively  presumed  to  have  been 
made  in  fraud  of  the  wife's  marital  rights,  yet  prima  facie  it  should 
be  so  regarded,  and  the  onus  of  showing  otherwise  is  cast  on  the 
donee.*®  This  right  given  the  wife  to  share  in  the  distribution  of 
her  deceased  husband's  estate  has  been  considered  analogous  to  the 
customary  share  given  the  widow  under  the  custom  of  London,  and 
the  same  reasons  which  denied  effect  to  contrivances  to  evade  the 
custom  have  been  held  to  apply,  and  it  has  been  held  that  the  prin- 
ciple applicable  to  the  right  of  a  father  so  to  dispose  of  his  prop- 
erty during  his  lifetime  as  to  defeat  all  interest  of  his  children,  does 

12.  Jolly  V.  Graham,  222  HI.  550,  78  17.  Murray  v.  Murray,  90  Ky.  1,  13 
N.  E.  919, 113  A.  S.  R.  435.  S.  W.  244,  8  L.R.A.  95;   Thayer  v. 

13.  See  Dower,  vol.  9,  p.  584.  Thayer,  14  Vt.  107,  39  Am.  Dec.  211. 

14.  Thayer  v.  Thayer,  14  Vt.  107,  39  Note :  10  Ann.  Cas.  1054. 

Am.  Dec.  211.  18.  Murray  v.  Murray,  90  Ky.  1,  13 

15.  See  Descent  and  Distribution,  S.   W.   244,  8  L:R.A.   95.    See  also 
▼ol.  9,  p.  59.  Gaines  t.  Gkiines,  9  B.  Mon.  (Ky.)  295, 

16.  See  Descent  and  Distribtttion,  48  Am.  Dec.  425. 
Tol.  9,  p.  61. 
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not  apply  as  regards  the  wife,  siiice  the  wife  and  the  children  do 
not  stand  on  the  same  ground.^^  According  to  the  great  weight  of 
authority,  however,  the  view  is  taken  that  the  interest  of  the  wife 
as  a  statutory  heir  or  distributee  is  on  the  same  footing  as  that  of 
children,  that  she  has  no  vested  or  quasi  vested  right  in  the  hus- 
band's property  during  his  lifetime,  and  that  he  may  dispose  of  his 
property  voluntarily  though  for  the  purpose  of  defeating  the  wife's 
right  as  widow,  provided  the  disposition  is  not  colorable  merely  and 
is  not  indicative  of  some  other  fraud  on  her  than  that  arising  from 
his  absolute  transfer  of  property  to  avoid  her  having  an  interest 
therein  after  his  death.*^  The  widow's  allowance  or  award  given 
by  statute  seems  to  be  a  right  entitled  to  special  protection,  and  in 
the  nature  of  a  creditor's  claim  against  the  husband's  estate,  and  it 
seems  that  the  husband  cannot  by  a  voluntary  transfer  of  his  prop- 
erty in  contemplation  of  death,  defeat  her  right.^ 

112.  Limitation  of  General  Rules. — ^Though  there  is  a  conflict  of 
authority  as  to  Uie  validity  of  a  transfer  by  the  husband  of  his  per- 
sonalty to  defeat  the  rights  of  his  wife  when  the  husband  reserves 
no  right  therein  to  himself,  still  where  the  transfer  is  a  mere  device 
or  contrivance  by  which  the  husband,  not  parting  with  the  sibsolute 
dominion  over  the  property  during  his  life,  seeks  at  his  death  to 
deprive  his  widow  of  her  distributive  share,  there  is  no  substantial 
conflict  of  authority  that  the  transfer  is  invalid  as  to  her,'  and  it 
would  seem  that  a  husband  might  take  such  a  course  with  his  person- 
alty by  depriving  his  wife  of  all  share  in  it  as  would  justify  a  court 
in  holding  on  very  slight  evidence  that  he  must  have  been  circum- 
vented by  fraud  or  been  under  some  aberation  of  mind  so  as  to  render 

W.  Thayer  v.  Thayer,  14  Vt.  107,  v.  Goodhue,  28  N.  H.  48,  69  Am.  Dec 

39  Am.  Dec.  211.  398 ;  Walker  v.  Walker,  66  N-  H.  390, 

20.  Robertson  v.  Robertson,  147  Ala.  31  Atl.  14,  49  A.  S.  R.  616,  27  L.R.A. 

311,  40  So.  104,  10  Ann.  Cas.  1051,  3  799;  Amegaard  v.  Arnegaard,  7  N.  D. 

L.R.A.(N.S.)  774;  Smith  v.  Smith,  22  475,  75  N.  W.  797,  41  L.R.A.  258; 

Colo.  480,  46  Pac.  128,  55  A.  S.  R.  Dickerson's  Appeal,  115  Pa.  St.  198,  8 

142,  34  L.R.A.  49;  Smith  v.   Smith,  Atl.  64,  2  A.  S.  R.  547;  Lines  v.  Lines, 

24  Colo.  527,  62  Pac.  790,  65  A.  S.  R.  142  Pa.  St.  149, 21  Atl.  809,  24  A.  S.  R. 

251;  Blankenship  v.  Hall,  233  111.  116,  487;   Hall  v.  HaU,  109  Va.  117,  63 

84  N.  E.  192,  122  A.  S.  R.  149;  SmaU  S.  E.  420,  21  L.R.A.(N.S.)  533. 
V.  Small,  56  Kan.  1,  42  Pac.  323,  54       Notes :  39  Am.  Dee.  219 ;  24  A.  8.  R. 

A.  S.  R.  581,  30  L.R.A.  243;  Wright  490;  3  L.R.A.(N.S.)   774;  21  L.R.A. 

V.  Holmes,  100  Me.  508,  62  Atl.  507,  4  (N.S.)  633;  10  Ann.  Cas.  1053. 
Ann.  Cas.  583,  3  L.R.A.(N.S.)   769;       1.  Blankenship  v.  HaU,  233  III.  116, 

Leonard  v.  Leonard,  181  Mass.  458,  63  84  N.  E.  192, 122  A.  S.  R.  149. 
N.  E.  1068,  92  A.  S.  R.  426 ;  Cameron       2.  Smith  t.  Smith,  22  Colo.  480,  46 

V.  Cameron,  10  Smedes  &  M.  (Miss.)  Pac.  128,  55  A.  S.  R.  142,  34  L.RJL 

394,  48  Am.  Dec.  759;   Hairston  ▼.  49;  Smith  ▼.  Smith,  24  Colo.  627,  62 

Hairston,  27  Miss.  704,  61  Am.  Dec  Pac  790,  65  A.  S.  R.  251 ;  Blankenship 

530 ;  Jones  v.  Somerville,  78  Miss.  269,  v.  Hall,  233  111.  116,  84  N.  E.  192, 122 

28  So.  940,  84  A.  S.  R.  627;  Sanborn  A.  S.  R.  149;  Leonard  v.  Leonard,  181 
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the  transaction  voidable  on  such  ground.'  The  mere  fact  that  the 
husband  retains  a  life  interest  in  the  property  transferred  does  noi 
render  it  invalid  as  a  fraudulent  contrivance  to  defeat  the  wife's 
rights;  *  nor  does  concealment  of  the  transaction  from  the  wife  of 
itself  render  it  fraudulent  aa  to  her^  though  concealment  is  often  a 
badge  of  fraud.*^  No  principle  of  law  prohibits  a  husband  from 
making  reasonable^  bona  fide  gifts  or  other  disposition  of  his  prop- 
erty during  his  lifetime,  though  thereby  the  interest  of  the  wife  as  a 
statutory  heir  or  distributee  may  be  adversely  aflfected.*  If  the 
advancements  or  gifts  be  reasonable,  w^ien  considered  with  reference 
to  the  amount  of  property  owned  by  the  husband,  and  his  purpose 
be  to  provide  for  the  children,  and  not  to  defraud  the  wife,  then 
she  cannot  complain,  although  .they  in  fact  diminish  the  property 
to  which  her  inchoate  rights  have  attached  by  the  marriage.'  In 
determining  whether  advancements  to  children  are  reasonable,  the 
court  must  look  to  the  condition  of  the  parties,  and  all  the  attending 
circumstances,  in  judging  of  the  transaction.  It  should  take  into 
consideration  the  amount  of  the  husband's  estate,  the  value  of  the 
advancements,  the  time  within  which  they  are  made,  and  all  other 
indicia  which  will  serve  to  determine  the  intention  accompanying 
the  transaction.^ 

XI.  Services  and  Earnings  of  Wipe 

113,  Husband's  Right  Generally.-^The  husband,  at  common  law, 
as  a  result  of  the  marriage  was  entitled  to  the  services  of  his  wife  and 
consequently  to  her  earnings;  •  and  even  where  a  married  woman 
carried  on  business  in  her  own  name  the  avails  of  the  business  belonged 

Mass.  458,  63  N.  E.  1068,  92  A.  S.  R.  31  AtL  14,  49  A.  S.  R.  616,  27  L.R.A. 

426;  Walker  v.  Walker,  66  N.  H.  390,  799. 

31  Atl.  14,  49  A.  S.  R.  616,  27  L.R.A.  Note :  39  Am.  Dec.  218. 

799.  7.  Murray  v.  Murray,  90  Ky.  1,  13 

Notes:  3  L.R.A.(N.S.)  774;  10  Ann.  S.  W.  244,  8  L.R.A.  95. 

Caa.  1054.  8.  Murray  v.  Murray,  90  Ky.  1,  13 

3.  Wright  V.  Holmes,  100  Me.  508,  62  S.  W.  244,  8  L.R.A.  95. 

Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  9.  Glenn  v.  Johnson,  18  Wall.  477, 

(N.S.)  769;  Sanborn  v.  Goodhue,  28  N.  21  U.  S.  (L.  ed.)  856;  Jackson  v.  Jack- 

H.  48,  59  Am.  Dee.  398.  son,  91,  U.  S.  122,  23  U.  S.  (L.  ed.) 

4.  Robertson  v.  Robertson,  147  Ala.  258;  McLemore  v.  Pinkston,  31  Ala. 
311,  40  So.  104,  10  Ann.  Cas.  1051,  266,  68  Am.  Dee.  167 ;  Carter  v.  Worth- 
3  L.R.A.(N.S.)  774.  ington,  82  Ala.  334,  2  So.  516,  60  Am. 

6.  Small  V.  Small,  56  Kan.  1,  42  Rep.  738;  Georgia  R.,  etc.,  Co.  v.  Tice, 
Pae.  323,  54  A.  S.  R.  581,  30  L.R.A.  124  Ga.  459,  52  S.  E.  916,  4  Ann.  Cas. 
243.  200  and  note;  Martin  v.  Robson,  6o 

6.  Murray  v.  Murray,  90  Ky.  1,  13  HI.  129,  16  Am.  Rep.  578;  Preseott  v. 

S.  W.  244,  8  L.R. A.  95 ;  Cranson  v.  Brown,  23  Me.  305,  39  Am.  Dec.  623 ; 

Cranson,  4  Mich.  230,  66  Am.  Dee.  Skillman  v.  Skillman,  15  N.  J.  Eq.  478, 

534;  Walker  v.  Walker,  66  N.  H.  390,  82  Am.  Dec.  279;  Belford  v.  Crane,  16 
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to  the  husband.^®  Even  under  the  modem  statutes  enlarging  the 
rights  of  married  women,  it  is  considered  the  duty  of  a  wife,  without 
compensation,  to  attend  to  all  the  ordinary  household  duties  and  to 
labor  faithfully  in  these  matters  to  advance  her  husband's  interests.  ^^ 
Thus  a  statute  providing  that  ''the  earnings  of  a  wife  are  her  separate 
property"  does  not  of  itself  emancipate  her  from  any  services  which 
before  its  passage  she  owed  her  husband  as  head  of  Uie  family  and  as 
her  husband.^'  An  agreement  by  a  husband  to  pay  his  wife  for  per- 
forming the  ordinary  household  duties  is  not  only  without  consider- 
ation, but  has  been  said  to  be  against  public  policy.^'  As  regards 
services  not  falling  within  the  class  of  household  duties,  it  is  not  the 
duty  of  the  wife  unless  she  desires  to  do  so,  to  labor  for  her  husband. 
Thus  where  the  husband  as  sheriff  has  under  his  charge  a  large 
number  of  prisoners,  it  is  not  the  wife's  duty,  if  she  does  not  so  desire, 
to  undertake  the  boarding  of  such  prisoners.^^  But  though  a  wife 
renders  services  outside  of  the  ordinary  household  duties,  it  is  gen- 
erally held  that  there  is  no  implied  obligation  on  the  husband's  part 
to  pay  her  for  them.**  Where  a  woman  was  serving  a  man  in  the 
capacity  of  clerk  on  an  agreement  for  an  annual  compensation,  such 
employment  to  continue  as  long  as  he  practiced  law,  it  has  been  held, 
that  on  their  subsequent  marriage  he  became  entitled  to  her  services 
without  payment  and  that  while  she  need  not  continue  serving  him 

N.   J.   Eq.   265,   84  Am.    Dec.   155;  Heacock  v.  Heacock,  108  la.  540,  79 

Cramer  v.  Reford,  17  N.  J.  Eq.  367,  N.  W.  353,  75  A.  S.  B.  273;  Coleman 

90  Am.  Dee.  594;  Whitaker  v.  Whita-  v.  Burr,  93  N.  Y.  17,  46  Am.  Dec. 

ker,  52  N.  Y.  368,  11  Am.  Rep.  711;  160. 

McKinnon  v.  McDonald,  57  N.  C.  1,       Note :  58  A.  S.  R.  492. 

72  Am.  Dec  574;  Monahan  v.  Mona-       12.  Birmingham  Southom  R.  Co.  t. 

han,  77  Vt.  133,  59  Atl.  169,  70  L.R.A.  Luitner,  141  Ala.  420,  38  So.  363,  109 

935 ;  Jones  v.  Reid,  12  W.  Va.  350,  29  A.  S.  R.  40,  3  Ann.  Cas.  461. 

Am.  Rep.  455;  Bailey  v.  Gardner,  31       13.  Miller  v.  Miller,  78  la.  177,  35 

W.  Va.  94,  5  S.  E.  636,  13  A.  S.  R.  N.  W.  464,  42  N.  W.  641,  16  A.  S.  R. 

847  and  note.  431 ;  Dempster  Mill  Mfg.  Co.  v.  Bundy, 

10.  Belford  v.  Crane,  16  N.  J.  Eq.  64  Kan.  444,  67  Pac.  816,  56  L.R.A. 
265,  84  Am.  Dec.  155 ;  Penn  v.  White-  739 ;  Foxworthy  v.  Adams,  136  Ky. 
head,  17  Grat.  (Va.)  503,  94  Am.  Dec.  403,  124  S.  W.  381,  Ann.  Cas.  1912 A 
478;  Bailey  v.  Gardner,  31  W.  Va.  94,  327,  27  L.R.A.(N.S.)  308;  Michigan 
5  S.  E.  636,  13  A.  S.  R.  847.  See  in-  Trust  Co.  v.  Chapin,  106  Mich.  384, 
fra,  par.  327  et  seq.,  as  regards  sepa-  64  N.  W.  334,  58  A.  S.  R.  490  and  note, 
rate  trade  or  business  carried  on  by  a  14.  Carse  v.  Riticker,  95  la.  25,  63 
married  woman  and  her  rights  and  N.  W.  461,  58  A.  S.  R.  421. 
liabilities  arising  therefrom.  15.  Whitaker  v.  Whitaker,  52  N.  Y. 

11.  Lee  V.  Savanah  Guano  Co.,  99  368,  11  Am.  Rep.  711;  Coleman  v. 
Ga.  572,  27  S.  E.  159,  59  A.  S.  R.  Burr,  93  N.  Y.  17,  45  Am.  Rep.  160 ; 
243;  Robinson  v.  Toush,  31  Ind.  App.  Blaechinska  v.  Howard  Missouri,  etc, 
384,  68  N.  E.  182,  99  A.  S.  R.  269;  130  N.  Y.  497,  29  N.  E.  755,  15 
Mewhirter  v.  Hatlin,  42  la.  288,  20  L.R.A.  215  and  note;  In  re  Callister, 
Am.  Rep.  618;  Carse  v.  Riticker,  95  153  N.  Y.  294,  47  N.  E.  268,  60  A.  8. 
la,  25,  63  N.  W.  461,  58  A.  S.  R.  421 ;  R.  620. 
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as  a  clerk,  yet  if  she  did  so,  she  could  not  enforce  any  promise  to  pay 
therefor.^*  It  has  even  been  held  that  a  man  may  have  an  injimctioD 
against  his  wife  to  prevent  her  from  competing  with  him  in  business 
where  he  is  able  and  willing  to  support  her.^^ 

114.  Separation  of  Husband  and  Wife;  Death  of  Husband. — ^Though 
the  marital  relation  still  exists,  yet  where  the  spouses  have  become 
alienated  and  separated,  it  seems  that  if  the  wife  works  for  third 
persons,  she  would  be  entitled  to  receive  payment  for  her  services  in 
so  far  as  any  liability  is  concerned  on  the  part  of  the  employer  to  the 
husband,  especially  where  the  husband  without  any  dissent  acquiesces 
in  the  payment  of  her  wages  to  the  wife,  and  this  has  been  h^d  true 
though  the  wife  was  not  justified  in  leaving  her  husband  in  the  sense 
that  he  would  not  have  been  liable  to  third  persons  furnishing  the 
wife  with  necessaries.^^  At  common  law  it  was  the  general  rule  that 
where  services  are  rendered  by  a  wife  for  a  third  person,  the  right  of 
action  therefore  is  solely  in  the  husband,  and  in  case  of  his  death  the 
claim  therefor  did  not  survive  to  the  wife  but  passed  to  the  personal 
representatives  of  the  husband.^^  The  elementary  writers  and  some 
of  the  early  cases,  however,  seem  to  sustain  the  position  that  where  the 
promise  to  pay  for  services  rendered  by  the  wife  is  expressly  made  to 
her,  she  could  be  joined  with  her  husband  in  an  action  to  recover 
therefor,  and  that  therefore  in  case  of  the  death  of  the  husband  the 
claim  survived  to  her.*®  Still  to  sustain  such  an  action  by  the  surviv- 
ing wife  there  must  have  been  an  express  promise  made  to  her.^ 

115.  Statutory  Provisions  as  to  Wife's  Earnings. — ^The  question 
whether  the  married  woman's  property  acts  modify  the  common  law 
rule  and  entitle  the  wife  to  claim  her  earnings  rendered  outside  the 
household  duties  depends  on  their  provisions.  In  a  number  of  juris- 
dictions the  statutes  have  been  held  not  to  deprive  the  husband  of  his 
common  law  right  to  his  wife's  earnings,*  while  other  statutes  expressly 
or  impliedly  provide  that  the  wife  shall  be  entitled  to  receive  and 
possess  her  own  earnings  free  from  the  interference  of  her  husband 
or  his  creditors.'  And  under  a  statute  conferring  on  married  women 
the  right  to  her  earnings  free  from  the  interference  of  her  husband, 
it  has  been  held  that  a  wife  has  the  right  to  labor  for  third  persons* 

16.  In  re  Callister,  153  N.  T.  294,  47  early  authorities). 

N.  E.  268,  60  A.  S.  R.  620.  1.  Prescott  v.  Brown,  23  Me,  305,  39 

17.  Root  v.  Root,  164  Mich.  638, 130  Am.  Dec.  623. 

N.  W.  194,  Ann.  Cas.  1912B  740,  32  2.  Bailey  v.  Gardner,  31  W.  Va.  94, 
L.R.A.(N.S.)  837  and  note.  5  S.  E.  636, 13  A.  S.  R.  847. 

18.  Norcross  v.  Rodgers,  30  Vt.  588,      3.  Martin  v.  Robson,  65  HI.  129,  16 
73  Am.  Dee.  323.  Am.  Rep.  578;  Ni^le  v.  Tieperman, 

19.  Prescott  v.  Brown,  23  Me.  305,  74  ICan.  32,  85  Pac.  941,  88  Pac  969, 
39  Am.  Dec.  623.  10  Ann.  Cas.  977,  9  L.R.A.(N.S.)  674; 

20.  Prescott    v.     Brown,    23     Me.  Mason  v.  Dunbar,  43  Mich.  407,  5  N, 
305,  39  Am.  Dee.  623   (referring  to  W.  432,  38  Am.  Rep.  201. 
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and  receive  her  earnings  without  regard  to  any  consent  on  the  part 
of  her  husband.^  Some  of  the  statutes  conferring  upon  married 
women  the  right  to  their  earnings,  have  been  construed  to  confer 
upon  them  a  privilege  merely  to  labor  on  their  sole  and  separate 
account  and  where  such  privilege  is  not  exercised  the  common  law 
right  of  the  husband  remained  unchanged.^  Thus  under  a  statute 
providing  that  the  work  and  labor  of  a  married  woman  shall  be  pre- 
sumed to  be  on  her  separate  account,  it  has  been  held  that  while  she 
could  keep  her  earnings  separate  if  she  saw  fit  to  do  so,  it  was  merely 
a  privilege  which  she  might  waive,  and  her  allowing  them  to  be 
mingled  with  the  earningi  of  her  husband  would  be  prima  facie  evi- 
dence that  she  had  done  so.*  When,  therefore,  under  such  statutes 
the  question  arises  as  to  the  right  of  a  husband  to  recover  for  the  labor 
and  services  of  the  wife,  it  must  be  determined  upon  the  facts  and 
circumstances  of  the  case.  When  the  labor  is  performed  under  a 
contract  with  the  wife,  and  by  the  contract  payment  is  to  be  made 
to  her,  the  inference  is  strong,  if  not  conclusive  of  her  intention  to 
avail  herself  of  the  protection  of  the  statute.  So  where  the  wife  is 
living  apart  from  her  husband,  or  is  compelled  to  labor  for  her  own 
support,  or  the  conduct  or  habits  of  the  husband  are  such  as  to  make 
it  necessary  for  her  protection  that  she  should  control  the  proceeds  of 
her  labor,  the  jury  might  well  infer  that  her  labor  was  performed  on 
her  separate  account.  But  where  the  husband  and  wife  are  living 
together^  and  mutually  engaged  in  providing  for  the  support  of  them- 
selves and  their  family^  and  there  is  nothing  to  indicate  an  intention 
on  the  part  of  the  wife  to  separate  her  earnings  from  those  of  her 
husband,  her  earnings,  in  that  case,  belong,  as  at  common  law,  to  the 
husband,  and  he  may  maintain  an  action  in  his  own  right  to  recover 
them.' 

116.  Gift  to  Wife  of  Her  Earnings  Generally. — ^If  a  married  woman 
earns  money  with  the  agreement  or  understanding  between  her  and 
her  husband  that  it  is  to  be  hers,  and  the  right  of  creditors  of  the 
husband  are  not  involved,  she  is  entitled  thereto,  as  against  the  hus- 
band' or  his  personal  representatives.^    Thus  though  the  general  rule 

4.  Martin,  v.  Robson,  65  HL  129,  16  A.  S.  R.  287 ;  Cavenaugh  ▼.  Ainch- 
Am.  Rep.  578.  backer,  36  Ga.  500,  91  Am.  Dec,  778 ; 

5.  Hawkins  v.  Providence,  etc.,  R.  Mason  v.  Dunbar,  43  Mich.  407,  5  N. 
Co.,  119  Mass.  596,  20  Am.  Rep.  353;  W.  432,  38  Am.  Rep.  201;  Coughlin 
Birkbeck  v.  Ackroyd,  74  N.  Y.  356,  30  v.  Ryan,  43  Mo.  99,  97  Am.  Dec.  375 ; 
Am.  Rep.  304.  Grantham  v.  Grantham,  34  S.  C.  504, 

6.  Hawkins  v.  Providence,  etc.,  R.  13  S.  E.  675,  27  A.  S.  R.  839;  Take 
Co.,  119  Mass.  596,  20  Am.  Rep.  353.  v.  Pugh,  13  Wash.  78,  42  Pac.  528, 

7.  Birkbeck  v.  Ackroyd,  74  N.  Y.  52  A.  S.  R.  17;  Jones  v.  Reid,  12  W. 
356,  30  Am.  Rep.  304.  Va.  350,  29  Am.  Rep.  455;  Bailey  v. 

8.  Cortis  V.  Worthington,  82  Ala.  Gardner,  31  W.  Va.  94,  6  S.  B.  686^ 
334,  2  So.  516,  60  Am.  Rep.  738 ;  Wren  13  A.  S.  R.  847. 

V.  Wren,  100  CaL  276.  34  Pac.  776,  38 
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ifi  that  where  husband  and  wife  live  together,  and  he  provides  for 
the  household,  and  bears  the  expense  of  those  maintained  and  lodged 
therein,  and  the  wife  devotes  her  time  and  labor  to  household  duties, 
cooking  for  and  attending  on  persons  living  in  the  family,  the  sums 
owed  for  board  and  lodging  and  services  are  due  to  the  husband,  and 
not  to  the  wife,  in  the  absence  of  an  agreement  on  his  part  relinquish- 
ing his  right  thereto,^  still  it  is  equally  well  settled  that  where  the 
husband  consents  that  his  wife  shall  take  boarders  or  lodgers,  and 
agrees  with  her  that  she  shall  receive  the  compensation  therefor  the 
agreement  is  valid,  and  the  wife's  right,  to  such  compensation  will 
be  upheld.^^  This,  however,  does  not  mean  that  they  may  stipulate 
for  a  pecuniary  compensation  to  be  paid  by  one  to  the  other  for  per- 
forming the  duties  that  pertain  to  the  relation,  such  as  caring  for  and 
managing  the  family,  and  the  household  of  the  family ;  the  principle 
should  be  confined  to  services  rendered  to  others,  and  compensation 
from  others  for  such  services.** 

117.  Proof  of  61ft. — ^While  a  husband  may  give  to  the  wife  her 
eamingB,  and  constitute  them  a  separate  estate  in  her,  such  an  estate 
can  only  be  created  by  a  clear,  irrevocable  gift  to  some  person  as  a 
trustee,  or  by  some  clear  and  distinct  act  of  the  husband,  and  mere 
declarations  of  intention  on  the  part  of  the  husband  cannot  constitute 
such'  an  estate.**  Declarations  of  the  wife  are  inadmissible  to  prove 
the  fact  of  a  gift  to  her  by  her  husband  of  her  earnings.*'  Where  the 
husband  and  wife  worked^  for  the  same  employer  and  the  husband  was 
in  the  habit  of  drawing  his  own  wages,  but  permitted  his  wife's  wages 
to  accumulate  in  the  employer's  hands  for  the  purpose  of  purchasing 
a  house  for  her,  it  has  been  held  that  a  gift  by  him  to  his  wife  of  her 
earnings  will  be  inferred.** 

118.  Effect  of  Gift  as  Regards  Third  Persons  Generally.— Third 
persons  other  than  creditors  of  the  husband  may  seek  to  avoid  an 
agreement  between  the  husband  and  the  wife  respecting  her  services 
and  accumulations  when  she  sues  for  the  possession  thereof  and  the 
defendant  in  the  action  claims  that  she  cannot  maintain  it,  for  the 

9.  Prescott  v.  Brown,  23  Me.  305,  39  Trust  Co.  v.  Chapin,  106  Mich.  384,  64 
Am.  Dec.  623 ;  Stevenson  v.  Akarman,  N.  W.  334,  58  A.  S.  R.  490 ;  Coleman 
83  N.  J.  L.  458,  85  Atl.  166,  46  li.E.A.  v.  Burr,  93  N.  Y.  17,  45  Am.  Rep.  160. 
(N.S.)  238  and  note.  Note:  46  L.R.A.(N.S.)  240. 

10.  Wren  v.  Wren,  100  Cal.  276,  12.  McLemore  v.  Pinkston,  31  Ala. 
34  Pac.  775,  38  A.  S.  R.  287;  Mason  266,  68  Am.  Dec.  167;  Skillman  v. 
V.  Dunbar,  43  Mich.  407,  5  N.  W.  432,  Skillman,  15  N.  J.  Eq.  478,  82  Am. 
38  Am.  Rep.  201 ;  Take  v.  Pugh,  13  Dec.  279. 

Wash.  78,  42  Pac.  628,  52  A.  S.  R.  17.      13.  McLemore  v.  Pinkston,  31  Ala. 
Note:  46  L.R.A.(N.S.)  241.  266,  68  Am.  Dec.  167. 

11.  Wren  v.  Wren,  100  Cal.  276,  34  14.  Grantham  v.  Grantham,  34  S.  C. 
Pac  775,  38  A.  S  R.  287;  Michigan  504,  13  S.  £.  675,  27  A«  S.  E.  839. 
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reason  that  the  cause  of  action  belongs  to  the  husband  only.^*  If  a 
wife,  with  the  consent  of  her  husband,  agrees  to  perform  services  for 
another,  whether  of  a  domestic  nature  or  not,  or  whether  rendered  at 
her  home  or  not,  for  which  such  other  agrees  to  compensate  her,  as 
where  she  cares  for  a  person  in  his  illness,  or  boards  him,  or  washes 
for  him,  or  renders  any  other  lawful  service  whatsoever,  and  he  has 
agreed  to  pay  her  therefor,  the  assent  of  the  hiisband  to  such  agree- 
ment operates  as  a  waiver  of  his  right  to  its  proceeds  and  as  a  gift 
thereof  to  the  wife,  and  hence  such  person  or  hjs  representative,  when 
sued  by  her,  cannot  suocessfully  defend  on  the  ground  that  the  cause 
of  action,  if  it  exists  at  all,  is  one  in  favor  of  her  husband.^*  Some 
authorities  hold  that  if  there  is  no  question  of  setK>ff  against  the 
husband  at  the  time  of  the  rendition  of  such  services,  it  makes  no 
difference  whether  such  third  person  was  or  was  not  informed  at 
the  time  that  the  wife  and  not  the  husband  was  to  receive  the  pay 
ior  such  services,^'  though  there  is  authority  for  the  position  that  in 
such  a  case  the  legal  presxmiptioh  is  that  the  wife  is  employing  her 
services  in  her  husband's  interest,  that  the  third  person  has  a  right 
to  suppose  that  he  is  dealing  wi^  the  husband  alone,  and  that  he 
must  be  given  to  understand  that  contract  relations  between  himself 
and  the  wife  exist,  and  that  the  wife  expects  compensation.^^  When 
the  wife  carries  on  a  separate  business  and  obligations  are  incurred 
therein,  the  question  has  frequentiy  arisen  as  to  the  right  of  the 
creditors  to  subject  property  acquired  in  such  business  to  their  claims 
against  the  general  right  of  the  husband  to'  the  earnings  of  the  wife. 
As  is  hereafter  shown,^^  the  general  rule  prevails  that  under  these 
circumstances  the  husband  must  either  be  regarded  as  having  made 
a  gift  of  property  and  business  to  his  wife,  or,  at  least,  as  estopped  from 
denying  that  the  property  and  business  were  hers  where  such  denial 
would  prejudice  the  rights  of  creditors  whose  claims  have  accrued  to 
them  in  dealing  with  her  respecting  such  property  and  business  upon 
the  assumption  that  they  were  hers,  and  that  she  was  entitled  to  incur 
obligations  payment  of  which  might  be  enforced  therefrom.** 

119.  Effect  of  Gift  as  Regards  Husband's  Creditors;  Ordinary  Senr- 
ices. — Most  frequentiy  the  attack  on  a  transaction  by  which  a  wife 
has  been  paid  something  for  her  personal  services,  or  has  invested 
their  proceeds  in  property,  or  property  has  been  conveyed  to  her  by 

16.  Note:  58  A.  8.  R.  494.  (N.S.)  241;  Ann.  Cas.  1915C  1185. 

16.  Wren   v.   Wren,  100  Cal.   276,       17.  Wren  v.  Wren,  100  Cal.  276,  34 
34  Pac.  775,  38  A.  S.  R.  287;  Mason  Pac.  775,  38  A.  S.  R.  287. 
V.   Dunbar,  43   Mich.   407,  5  N.   W.       18.  Mason  v.  Dunbar,  43  Mich.  407, 
432,  38  Am.  Rep.  201 ;  Bechtol  v.  Ew-  5  N.  W.  432,  38  Aln.  Rep.  201. 
ing,  89  Ohio   St.  53,  105  N.  E.  72,       Note:  Ann.  Cas.  1915C  1185. 
Ann.  Cas.  1915C  1183;  Jones  v.  Reid,       19.  See  infra,  par.  327  et  seq. 
12  W.  Va.  350,  29  Am.  Rep.  455.  20.  Partridge  v.  Stocker,  36  Vt.  108, 

Notes:  58  A.  S.  R.  494;  46  L.R.A.  84  Am.  Dee.  664  and  note. 
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her  husband  in  coofiideTation  of  moneye  due  for  such  services,  comes 
from  his  creditors  who  contend  that  the  transaction  is  a  scheme  devised 
for  the  purpose  of  defrauding  them,  or,  if  not  so  devised,  that  it  is,  at 
least,  equivalent  to  a  gift  which  the  husband,  under  the  circumstances, 
could  not  make  without  hindering,  delaying,  or  defrauding  them. 
If  the  services  performed  by  the  wife  and  for  which  her  husband 
agreed  to  pay  her  were  in  the  nature  of  ordinary  marital  or  household 
duties  his  agreement  to  pay  for  th^n  is  without  consideration,  and 
any  such  payment  by  him  must,  as  regards  his  creditors,  be  deemed 
a  mere  gift  to  his  wife.^  So  it  is  generally  held  that  a  conveyance 
to  or  a  settlement  by  a  husband  on  his  wife  in  consideration  of  past 
meritorious  services  other  than  those  of  the  usual  household  duties, 
should  be  treated  as  a  pure  gift  or  voluntary  settlement,  and  though 
good  as  against  the  husband  may  nevertheless  be  invalid  as  against 
his  creditors.*  And  the  right  of  a  husband's  creditors  has  been  held 
to  extend  to  money  received  by  a  farmer's  wife  from  butter  and  eggs 
when  she  took  charge  of  the  dairy  and  the  chickens.' 

120.  Extraordinary  Services. — ^As  to  a  husband's  creditors  in 
respect  of  the  fruits  of  his  wife's  extraordinary  services  rendered 
to  third  persons,  the  authorities  are  not  in  accord.  At  common 
law  there  can  be  no  question  but  that  the  husband  is  entitled  to  the 
services  of  his  wife,  ^  he  claims  them,  and  also  to  the  proceeds  of 
her  labor,  unless  he  permits  her  to  labor  for  her  own  account,  or,  after 
she  has  earned  or  received  the  proceeds,  gives  them  to  her,  or  allows 
her  to  appropriate  them  to  her  own  use>  If  creditors  can  be  said  to 
have  any  right  to  the  services  of  their  debtor's  wife,  such  right  is 
restricted  to  services  of  the  ordinary  character,  and  therefore  creditors 
cannot  complain  if  she  is  permitted  to  reap  the  fruits  of  extraordinary 
services.^  Thus  it  has  been  held  that  even  as  against  his  creditors 
the  husband  may  agree  that  his  wife  shall  receive  as  her  property  the 
profits  of  her  labor  in  keeping  boarders  so  as  to  enable  her  to  claim 
as  her  separate  property  money  received  from  the  keeping  of  such 

1.  Dempster  Mill  Mfg.  Co.  v.  Bundy,  Gardner,  31  W.  Va.  H  5  8.  E.  636, 
64  Kan.  444,  67  Pac.  816,  56  L.R.A.  13  A.  S.  R.  847. 

739;  Michigan   Trust  Co.  v.   Chapin,       Notes:  58  A.  S.  R.  495;  43  L.R.A. 
106  Mich.  384,  64  N.  W.  334,  58  A.  S.   (N.S.)  685. 
R.  490.  3.  Note:  43  LJl.A.(N.S.)  689. 

Note:  58  A.  S.  R.  495.  4.  See  supra,  par.  113. 

2.  Lee  v.  Savannah  Guano  Co.,  99  5.  McNaught  v.  Anderson,  78  Ga. 
Qa.  572,  27  S.  E.  159,  59  A.  S.  R.  243;  499,  3  S.  E.  668,  6  A.  S.  R.  278;  Carse 
Belford  t.  Crane,  16  N.  J.  Eq.  265,  84  v.  Reticker,  95  la.  25,  63  N.  W.  461, 
Am.  Dee.  155;  Cramer  v.  Reford,  17  58  A.  S.  R.  421.  See  also  Yake  v. 
N.  J.  Eq.  367,  90  Am.  Dec.  594;  Cole-  Pugh,  13  Wash.  78,  42  Pac  528,  62 
man  t.  Burr,  93  N.  Y.  17,  45  Am.  A.  S.  R.  17. 

Dec.  160;  Penn  v.  Whitehead,  17  Grat.  Notes:  58  A.  S.  E.  496;  43  L.R.A. 
(Va.)  503,  94  Am.  Deo.  478;  Bailey  v.   (N.S.)  685. 
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boarders,*  and  when  such  profits  received  by  the  wife  are  invested  by 
her  in  land,  title  to  which  is  taken  in  the  husband's  name,  his  con- 
veyance to  her  of  the  land  has  been  upheld  as  against  his  creditors.^ 
On  the  other  hand,  son^e  authorities  tal:e  the  view  that  in  the  absence 
of  statute  authorizing  it,  the  wife,  even  with  her  husband's  consent^ 
cannot  hold  her  earnings  as  against  her  husband's  creditors,  and  that 
property  purchased  by  her  in  her  name  with  her  earnings  may  be 
subjected  to  the  claims  of  the  husband's  creditors,^  and  this  rule  has 
been  held  to  apply  to  money  earned  by  a  wife  in  keeping  boarders  in 
the  household,^  and  also  to  her  earnings  in  a  separate  business  carried 
on  by  her  with  the  consent  of  her  husband.^^  And  it  was  held  in  an 
early  case,  in  view  of  legislation  permitting  a  married  woman  to  be 
adjudged  by  the  courts,  under  certain  circumstances,  as  when  the 
husband  is  a  drunkard  or  spendthrift,  entitled  to  enjoy  the  benefit  of 
her  earnings,  that  the  doctrine  of  the  EInglish  courts  which  protected 
th^  wife  in  the  enjoyment  of  her  earnings  with  the  consent  of  her 
husband  did  not  obtain,  and  that  when  the  wife  invests  her  earnings 
in  real  estate  in  her  own  name  with  the  consent  of  her  husband,  it 
will  nevertheless  be  subjected  by  a  court  of  equity  to  the  payment  of 
the  husband's  debts.^^ 

XII.  Estate  by  Entireties 

QeneraL  Principles 

121.  In  General. — ^An  estate  by  the  entireties  has  been  defined  as 
an  estate  held  by  husband  and  wife  together  so  long  as  both  live,  and, 
after  the  death  of  either,  by  the  survivor  so  long  as  the  estate  lasts. *• 
In  England  it  was  established  at  an  early  day  that  a  conveyance  or 
devise  to  a  husband  and  wife  created  a  tenancy  by  entireties  and  not 
an  ordinary  joint  tenancy  or  tenancy  in  common,  and  this  principle 
has  been  generally  recognized  in  this  country  in  the  absence  of  stat- 
utes changing  the  common  law  rule.^^    The  origin  of  this  estate  is 

6.  McNaught  ▼.  Anderson,  78  Ga.  594;  Bailey  v.  Gardner,  31  W.  Va. 
499,  3  S.  E.  668,  6  A.  S.  R.  278;  GU-  94,  5  S.  E.  636,  13  A,  S.  R.  847.  See 
bert  V.  Glenny,  75  la.  513,  39  N.  W.  also  Belford  v.  Crane,  16  N.  J.  Eq. 
818,  1  L.R. A.  479 ;  Carse  v.  Reticker,  367,  84  Am.  Dec.  155. 

95  la.  25,  63  N.  W.  461,  58  A.  S.  R.       9.  Seitz  v.  Mitchell,  94  U.  S.  580, 

421.     See  also  Ford  Lumber,  etc.,  Co.  24  U.  S.  (L.  ed.)  179. 

V.  Curd,  150  Ky.  783,  150  S.  W.  991,       Note:  43  L.R.A.(N.S.)  689. 

43  L.R.A.(N.S.)  685.  10.  Glenn  v.  Johnson,  18  Wall.  477, 

Notes:  58  A.  S.  R.  496;  43  L.R.A.  21  U.  S.  (L.  ed.)  856. 
(N.S.)  ()89.  11.  McKinnon  v.  McDonald,  57  N.  C, 

7.  McNaught   v.   Anderson,  78   Ga.  1,  72  Am.  Dec.  674. 

499,  3  S.  E.  668,  6  A.  S.  R.  278.  12.  Note:  30  L.R.A.  306. 

8.  Glenn  v.  Johnson,  18  Wall.  477,  13.  La  Tourette  v.  La  Tourettc,  15 
21  U.  S.  (L.  ed.)  856;  Cramer  v.  Red-  Ariz.  200,  137  Pac.  426,  Ann.  Cns. 
ford,  17  N.  J.  Eq.  367,  90  Am.  Dec.  1915B  70;   Branch  v.  Polk,  61  Ark. 
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obecure.  It  is,  however,  a  peculiar  common  law  estate,  sometimes  said 
to  be  founded  on  the  common  law  doctrine  that  the  husband  and  wife 
are  one.  Perhaps  it  will  not  do  to  say  that  the  estate  rests  entirely  on 
that  foundation,  because  sometimes  we  say  that  when  the  reason  for 
a  certain  law  ceases,  the  law  founded  on  the  reason  also  ceases.  Modem 
legislation  has  done  much  to  destroy  the  unity  of  husband  and  wife, 
yet  in  spite  of  such  legislation  it  is  generally  held  that  estates  in 

388,  33  8.  W.  424,  54  A.  S.  R.  266,  t.  Cenverae,  117  Mieh.  449,  76  N.  W. 

30  L.R.A.  324;  Robertson  v.  Robert-  80,  72  A.  S.  R.  568;  Hemin^ay  v. 

son,  87  Ark.  367,  112  S.  W.  883,  128  Scales,  42  Miss.  1,  97  Am.  Dec.  425, 

A.  8.  R.  34;  Lux  v.  Hoff,  47  111.  425,  2  Am.  Rep.  586;  QibBoa  v.  Zimmer- 

96  Am.  Dec.  502 ;  Orthwein  ▼.  Thomas,  man,  12  Mo.  385,  51  Am.  Dec.  168 ; 

127  lU.  554,  21  N.  E.  430,  11  A.  8.  R.  Hall  y.  Staphens,  65  Mo.  ^0,  27  Am. 

159,  4  L.R.A.  434;  Davis  v.  Clark,  26  Rep.  302;  Wilaon  t.  Frost,  186  Mo. 

Ind.  424,  89  Am.  Dec.  471;  Simpson  311,  85  8.  W.  375,  105  A.  8.  R.  619, 

▼.  Pearson,  31  Ind.  1,  99  Am.  Dec.  2  Ann.  Cas.  567;  Frost  v.  Frost,  200 

577;  Hulett  v.  Mow,  57  Ind.  412,  26  Mo.  474,  98  8.  W.  527,  118  A.  8.  R. 

Am.   Rep.   64;   Carver  v.   Smith,  90  689;  Holmes  v.  Kansas  City,  209  Mo. 

Ind.  222,  46  Am.  Rep.  210;  Enyeart  513,  108  8.  W.  1134,  123  A.  8.  R. 

V.  Kepler,  118  Ind.  34,  20  N.  E.  539,  495;  Wentworth  v.  Remick,  47  N.  H. 

10  A.  S.  R.  94;  Thornburg  v.  Wig-  226,  90  Am.  Dec.  573;  Den  v.  Harden- 

gins,  135  Ind.  178,  34  N.  E.  999,  41  bergh,  10  K.  J.  L.  42,  18  Am.  Dec. 

A.  8.  R.  422,  22  L.R.A.  42;  Wilkins  371;  Wyckoff  v.  Gardner,  20  N.  J.  L. 

V.  Toung,  144  Ind.  1,  41  N.  E.  68,  590,  556, 45  Am.  Dee.  388;  Buttlar  v.  Rosen- 

55  A.  S.  R.  162;  Simons  v.  Bollinger,  blath,  42  N.  J.  Eq.  651,  9  Atl.  695, 

154  Ind.  83,  56  N.  E.  23,  48  L.R.A.  59  Am.  Rep.  52;  Doe  v.  Howland,  8 

234;  Pogleman  v.  Shively,  4  Ind.  App.  Cow,  (N.  Y.)  277,  18  Am.  Dec.  445; 

197,  30  N.  E.  909,  61  A.  8.  R.  213;  Bertles  v.  Nunan,  92  N.  Y.  152,  44 

Baker  v.   Stewart,  40   Kan.  442,  19  Am.  Rep.  361;  Stelz  v.  Shreck,  128 

Pac.  904,  10  A.  S.  R.  213,  2  L.R.A.  N.  Y.  263,  28  N.  E.  510,  26  A.  8.  R. 

434;  Shinn  v.  Sbinn,  42  Kan.  1,  21  475, 13  L.R.A.  325;  Needham  v.  Bran- 

Pac.  813,  4  L.R.A.  224;  Harding  v.  son,  27  N.  C.  426,  44  Am.  Dec  45; 

Springer,  14  Me.  407,  31  Am.   Dec.  Harrison  v.  Ray,  108  N.  C.  215,  12  8. 

61;   Robinson's   Appeal,   88   Me.   17,  E.  993,  23  A.  8.  R.  57,  11  L.R.A.  722; 

33  Atl.  652,  51  A.  8.  R.  367,  30  L.R.A.  Bruce  v.  Nicholson,  109  N.  C.  202,  13 

331;  Marburg  v.  Cole,  49  Md.  402,  33  S.  E.  790,  26  A.  S.  R.  562;  Johnson 

Am.  Rep.  266 ;  McCubbin  v.  Stanford,  v.  Edwards,  109  N.  C.  466,  14  8.  E, 

85  Md.  378,  37  Atl.  214,  60  A.  S.  R.  91,  26  A.  8.  R,  580 ;  Bynum  v.  Wicker, 

329;  Pray  v.  Stebbins,  141  Mass.  219,  141  N.  C.  95,  53  8.  E.  478,  115  A.  S. 

4  N.  E.  824,  55  Am.  Rep.  462 ;  Phelps  R.  675 ;  Jones  v.  Smith,  149  N.  C.  318, 

V.  Simons,  159  Mass.  415,  34  N.  E.  62  8.  E.  1092,  128  A.  8.  R.  661,  19 

657,   38   A.   8.   R.   430;   McLaughlin  L.R.A.(N.S.)    1037;    Bank   of   Glade 

V.  Rice,  185  Mass.  212,  70  N.  E.  52,  Spring  v.  McEwen,  160  N.  C.  414,  76 

102   A.   8.   R.   339;    Boland   v.   Mc-  S.    E.    222,    Ann.    Cas.    1914C   542; 

Kowen,  189  Mass.  563,  76  N.  E.  206,  Howell   v.   Folsom,   38   Ore.   184,   63 

109  A.  S.  R.  663;  Hoag  v.  Hoag,  213  Pac.  116,  84  A.  8.  R.  785;  Fairchild 

Mass.  50,  99   N.  E.  521,  Ann.   Cas.  v.  Chastelleux,  1  Pa.  St.  176,  44  Am. 

1913E  886;  Speier  v.  Opfer,  73  Mich.  Dec.   117;   Boyertown   Nat.   Bank   v. 

85,  40  N.  W.  909,  16  A.  8.  R.  556,  2  30  A.  8.  R.  759;  In  re  Bramberry, 

L.kA.  354;  Lewis'  Appeal,  85  Mich.  Hartman,  147  Pa.  St.  558,  23  Atl.  8^2, 

340,  48  N.  W.  580,  24  A.  S.  R.  94;  156  Pa.  St.  628,  27  Atl.  405,  36  A.  S. 

Naylor  v.  Minock,  96  Mich.  182,  55  R.  64,  22  L,R.A.  594;  Alles  v.  Lyon, 

N.  W.  664,  35  A.  8.  R.  595;  Dickey  216  Pa.  St.  604,  68  Atl.  81,  116  A.  8. 
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<;ntirety  remain  as  at  common  law.^^  An  estate  by  entireties  has 
sometimes  been  called  a  joint  tenancy,  though  of  a  peculiar  nature.^* 
Its  designation  as  such,  however,  is  improper;  at  common  law  the 
very  being  or  legal  existence  of  the  woman  is  suspended  during  the 
marriage,  or,  at  least,  is  incorporated  and  consolidated  into  that  of  the 
husband;  the  very  name  joint  tenants  implies  a  plurality  of  persons; 
it  cannot,  therefore,  describe  husband  and  wife  nor  correcUy  apply  to 
the  estate  vested  in  them,  for  in  contemplation  of  law  they  are  one 
person.^*  A  joint  tenancy  is  distinguished  by  four  unities,  i.  e.,  the 
tenants  must  have  one  and  the  same  interest ;  tiie  interests  must  accrue 
by  one  and  the  same  instrument;  they  must  commence  at  one  and  the 
same  time;  and  the  properties  must  be  held  by  one  and  the  same 
undivided  possession.^'  In  case  of  a  tenancy  by  entireties  a  fifUi  unity 
was  added  to  the  four  common  law  unities,  recognized  in  a  joint  ten- 
ancy, i.  e.,  unity  of  person.*®  A  joint  tenancy  may  be  vested  in  any 
number  of  natural  persons  more  than  two.  A  tenancy  by  entireties 
can  be  vested  in  but  two  natural  persons,  and  these  two  are  regarded 
as  but  one  in  law.  Joint  tenants  take  by  moities ;  each  is  seised  of  an 
undivided  moiety  of  the  whole,  husband  and  wife  take  each  an 
entirety,  and  are  seised  per  tout  but  not  per  my.  Joint  tenants  may 
each  alien  his  interest  in  the  estate ;  husband  and  wife  must  alienate 
jointly.  The  former  may  sever  their  estates  at  pleasure;  the  latter 
hold  cm  estate  which,  while  it  remains  theirs,  is  inseverable.  The 
former  can  have  partition ;  but  the  latter  cannot,  unless  indeed  in  a 
divorce  proceeding  severing  their  matrimonial  relations.    The  former 

R.  791,  9  Ann.  Cas.  137,  10  L.R.A.  Ann.  Cas.  196. 

(N.S.)  463;  BeiM  v.  Martin,  236  Pa.  14.  Frost  v.  Frost,  200  Mo.  474,  98 

St.  519,  84  Atl.  953,  42  L.R.A.(N.S.)  S.  W.  627,  118  A.  S.  R.  689.    See 

555;    McLeod  v.    Tarrant,   39    S.   C.  infra,  par.  123  et  seq.,  as  to  the  statn- 

271, 17  S.  E.  773,  20  L.R.A.  846;  Taul  tory  abolition  of  estates  by  entireties. 

V.  Campbell,  7  Yei^.  (Tenn.)  319,  27  15.  Notes:    18    Am.    Dec.    379;    30 

Am.  Dec.  508;  Jackson  v.  Sbelton,  89  L.R.A.  314. 

Tenn.   82,  16  S.  W.  142,  12  L.R.A.  16.  Ronlston  v.  Hall,  66  Ark.  305, 

514;  Brownson  v.  Hull,  16  Vt.  309,  42  50  S.  W.  690,  74  A.  S.  R..97;  Simons 

Am.  Dec.  517;  Corinth  v.  Emery,  63  v.  Bollinger,  154  Ind.  83,  56  N.  E.  23, 

Vt.  505,  22  Atl.  618,  25  A.  S.  R.  780;  48  L.R.A.  234;  Den  v.  Hardenbergh, 

Laird  v.  Perry,  74  Vt.  454,  52  Atl.  10  N.  J.  L.  42, 18  Am.  Dec.  371;  Stetz 

1040,  59  L.R. A.  340 ;  Ketehum  V.  Wals-  v.  Shreck,  128  N.  Y.  263,  28  N.  E. 

worth,  5  Wis.   95,  68  Am.  Dec.  49,  510,  26  A.  S.  R.  475,  13  L.R.A.  325; 

overruled  on  another  point  by  Bennett  Cole  Mfg.  Co.  v.  Collier,  95  Tenn.  115, 

V.   Child,  19  Wis.  362,  88  Am.  Dec.  31  S.  W.  1000,  49  A.  S.  R.  921,  30 

692;    Smith  ▼.   Smith,  23   Wis.   176,  L.RA..  315.                                              j 

99  Am.  Dec.  153 ;  Fiedler  v.  Howard,  Notes :  18  Am.  Dec  378 ;  30  L.R. A. 

99  Wis.  388,  75  N.  W.  163,  67  A.  S.  306.                                                          ; 

R.  865.  17.  See  Cotbnanot,  vol.  7,  p.  811.' 

Notes :  18  Am.  Dec.  377 ;  26  Am.  18.  Harrison  v.  Ray,  108  N.  C.  215,' 

Rep.  65;  10  A.  S.  R.  99;  36  A.  S.  R.  12  S.  E.  993,  23  A.  S.  R.  57,  U  L.R.A.  . 

67;  2  L.R.A.  434;  12  L.R.A.  514;  13  722.                                                          ^ 
L.R.A.  325;  30  L.R.A.  305,  314;  20 
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may  succeed  to  his  co-teiuint's  moiety  by  right  of  survivorshipi  while 
upon  the  deceeae  of  either  of  the  qxHieee,  the  other  continueB  holding 
the  entire  estate.^* 

122.  Repttdlation  «f  Doctrine  «f  Betates  by  B&tireties.— In  some 
jurisdictions  in'  this  country  estates  by  entireties  have  never  been 
recognized,^  and  where  the  existence  of  joint  tenancies  with  the 
right  of  survivorship  is  held  nonexistent^  as  opposed  to  Uie  policy  of 
the  state,  it  has  also  been  held  that  an  estate  by  entireties  with  the 
like  right  of  survivorship  was  equally  opposed  to  the  state  policy  and 
nonexistent,  and  that  therefore  a  devise  made  to  a  husband  and  wife 
created  a  tenancy  in  common.^  Where  a  statute  provides  that  so  much 
of  the  common  law  as  is  applicable,  and  not  inconsistent  with  the 
constitution  of  the  United  States,  etc.,  is  adopted  and  declared  to  be 
the  law  within  the  state,  it  is  nevertheless  held  that  estates  by  entireties 
do  not  exist.*  In  states  in  which  the  community  property  doctrine 
exists,  if  property  is  conveyed  to  husband  and  wife,  it  ia  generally 
regarded  as  community  property,*  though  it  may  be  shown  in  equity 
by  parol  evidence  that  the  husband's  or  wife's  name  was  inserted  by 
mistake  and  that  the  property  was  not  community  property  but  the 
separate  property  of  one  spouse.^  So  it  has  been  held  that  for  the 
purpose  of  showing  that  it  was  still  the  separate  property  of  the  q)ouse 
paying  the  consideration,  it  may  be  shown  that  the  title  was  taken  in 
the  joint  names  of  husband  and  wife  for  convenience  only,  and  not 
with  any  intention  of  making  it  community  property  or  conferring 
any  interest  on  the  other  spouse.* 

123.  Statutory  Abrogation  of  Estate  by  Entireties  Generally. — 
In  some  jurisdictions  in  this  country  estates  by  the  entireties  have 
been  expressly  abolished.*    Such  statutes,  however,  are  not  given  a 

19.  Note:  18  Am.  Dec.  378.  And  84  N.  W.  92,  83  A.  S.  R.  550;  Eeteh- 
see  generaUy  throughout  this  section  am.  v.  Walsworth,  5  Wis.  95,  68  Am. 
where  the  particular  nature  and  in-  Dee.  49,  overruled  on  another  point 
eidents  attached  to  estates  by  satire-  by  Bennett  v.  Child,  19  Wis.  362,  88 
ties  are  discussed.  Am.  Dec.  692. 

20.  Swan  v.  Walden,  156  Cal.  195,  3.  Biggi  v.  Biggi,  98  Cal.  35,  32 
103  Pac.  931,  134  A.  S.  B.  118,  20  Pac.  303,  35  A.  S.  R.  141;  Svetinich 
Ann.  Cas.  194  (holding  a  conveyance  v.  Sheean,  124  Cal.  216,  56  Pac.  1028, 
to  husband  and  wife  ''as  joint  tenants  71  A.  S.  R.  50;  Dunham  v.  Chatham, 
with  fee  to  the  survivor''  did  not  create  21  Tex.  231,  73  Am.  Dec.  228. 

a  ttoancy  by  the  entireties) ;  Kemer  4.  Dunham  v.  Chatham,  21  Tex.  231, 

V.  McDonald,  60  Neb.  663,  84  N.  W.  73  Am.  Dee.  228. 

92,  83  A.  8.  R.  550.  5.  Svetinich  v.  Sheean,  124  Cal.  216, 

Notes:  18  Am.  Dec.  381;  10  A.  8.  56  Pac.  1028,  71  A.  S.  R.  50.    See 

R.  99;  2  L.RAl.  435;  30  L.R.A.  314;  Cohmunitt  Propertt,  vol.  5,  p.  832 

2  Ann.  Cas.  559;  12  Ann.  Cas.  198.  et  seq. 

1.  Sergeant  v.  Steinbeiger,  2  Ohio  6.  Pray  v.  Stebbins,  141  Mass.  219, 
305, 15  Am.  Deo.  553.  4  N.  E.  824,  55  Am.  Rep.  462 ;  Ameri- 

2.  Kemer  v.  McDonald,  60  Neb.  663,  can  Nat.  Bank  of  Washington  v.  Tay- 
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retroactive  effect,'  and  in  fact,  enactmentB  abolishing  survivorship 
would  be  unconstitutional,  if  intended  to  operate  on  estates  acquired 
by  the  spouses  before  they  took  effect.^  At  a  fairly  early  date  in  this 
country  statutes  were  very  generally  enacted  abrogating  or  limiting 
the  existence  or  creation  of  joint  tenancies.*  In  a  few  jurisdictions 
such  statutes  have  been  construed  to  include  tenancies  by  entireties,^^ 
but  some  of  the  statutes,  probably  as  a  matter  of  precaution,  expressly 
provided  that  they,  should  not  apply  to  such  estates.  Apart  from 
any  express  exceptions,  however  they  have  been  generally  confined 
in  their  operations  to  joint  tenancies.  The  reasons  advanced  for  hold- 
ing that  estates  by  entireties  are  not  included  in  these  statutes  are: 
(1)  the  statutes  apply  to  joint  tenancies  only;  (2)  they  apply  only  to 
estates  held  by  two  or  more,  whereas  estates  by  entirety  are,  in  the 
eyes  of  the  law,  vested  in  one  person;  (3)  they  apply  to  estates  of 
which  a  severance  can  be  made,  while  this  estate  of  husband  and  wife 
is  inseverable;  (4)  because  the  wrongs  intended  to  be  avoided  by  the 
statute  arise  from  joint  tenancy  alone;  and,  (5)  because,  while  a  joint 
tenancy  ''is  prejudicial  to  the  commonwealth  and  repugnant  to  the 
genius  of  republics,'*  tenancies  by  entirety  are  not.^^  There  certainly 
is  no  valid  ground  for  the  contention  that  a  general  statute  providing 

lor,  112  Va.  1,  70  S.  E.  534,  Ann.  Cas.  1913E  886;  Hemiflgway  v.  Scales,  42 

1912D  40.  Miss.  1,  97  Am.  Dec.  425,  2  Am.  Rep. 

Notes:  2  L.R.A.  434;  2  Ann.  Cas.  586;   Gibson   v.   Zimmerman,  12  Mo. 

559;  12  Ann.  Cas.  199.  385,  51  Am.  Dee.  168  and  note;  Hall 

7.  Pray  v.  Stebbins,  141  Mass.  219,  v.  Stephens,  65  Mo.  670,  27  Am.  Eep. 
4  N.  E.  824,  55  Am.  Rep.  462;  Me-  302;  Johnston  v.  Johnston,  173  Mo. 
Laughlin  V.  Rice,  185  Mass.  212,  70  ?\73  S  W.  202,  96  A^.  R.  486  61 
N.  E.  52,  102  A.  S.  R.  339;  Ketchum  ^i^'ig  1^37^05  a'I^R  SlS^  2 

V    Walswnrth    5  Wiq    ^5    fif)  Am    Dpi*     ^^^'  OO  O.   W.  0/0,  lUO  A.  C).  it.  OXy,  ^ 

V    waiswortn,  o  Wis.  VD,  b»  Am.  Dec.  ^^^   ^^  ^^^    g^^^j^^  ^  Rosenblath, 

49,    ovenrided    on    another    point    by  43  N.  J.  Eq.  651,  9  Atl.  695,  59  Am! 

Bennett  V.  Child,  19  Wis.  362,  88  Am  R^p.  52;  Wentworth  v.  Remick,  47  N. 

Dec.  692.    See  also  Wilson  v.  Frosh,  h.  226,  90  Am.  Dec.  573 ;  Den  v.  Har- 

186  Mo.  311,  85  S.  W.  375,  106  A.  S.  denbergh,   10   N.   J.   L.  42,   18   Am. 

R.  619,  2  Ann.  Cas.  557.  Dec.  371 ;  Wyckoff  v.  Gardner,  20  N. 

Note:  18  Am.  Dec.  380.  J.  L.  556,  45  Am.  Dec.  388;  Berties  v. 

8.  Note:  30  L.R.A.  317.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 

9.  See  Cotenancy,  vol.  7,  p.  813.  361 ;  Stetz  v.  Shreck,  128  N.  Y.  263, 

10.  Bader  v.  Dyer,  106  la.  715,  77  28  N.  E.  510,  26  A.  S.  R.  475,  13 
N.  W.  469,  68  A.  S.  R.  332.  L.R.A.  325;  Harrison  v.  Ray,  108  N. 

Notes :   18  Am.   Dec.   380 ;   2  Ann.  C.  215, 12  S.  E.  993,  23  A.  S.  R.  57, 11 

Cas.  559 ;  12  Ann.  Cas.  198.  L.R.A.  722 ;  In  re  Bramberry,  156  Pa. 

11.  Roulston  V.  Hall,  66  Ark.  305,  50  St.  628,  27  Atl.  405,  36  A.  S.  R.  64, 
S.  W.  690,  74  A.  S.  R.  97;  Fogleman  22  L.R.A.  594;  In  re  Parry,  188  Pa. 
V.  Shively,  4  Ind.  App.  197,  30  N.  E.  St.  33,  41  Atl.  448,  68  A.  S.  R.  847,  49 
909,  51  A.  S.  R.  213;  Marburg  v.  Cole,  L.R.A.  444;  Alles  ▼.  Lyon,  216  Pa.  St. 
49  Md.  402,  33  Am.  Rep.  266;  Pray  v.  604,  66  AU.  81,  116  A.  S.  R.  791,  9 
Stebbins,  141  Mass.  219,  4  N.  E.  824,  Ann.  Cas.  137,  10  L:R.A.(N.S.)  463; 
55  Am.  Rep.  462;  Hoag  v.  Hoag,  213  Brownson  ▼.  Hull,  16  Vt.  309,  42  Am. 
Mass.   50,  99   N.  E.   521,   Ann.   Cas.  Dee.  517;  Ketchum  v.  Walsworth,  5 
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that  the  property  of  a  man  or  woman  ahlEdl  descend  to  his  or  her  chil- 
dren and  their  descendants,  abrogates  the  common  law  estate  by 
entireties.** 

124.  Effect  of  Married  Women's  Property  Acts. — ^The  Married 
Women's  Property  Acts,  have  in  some  cases  in  this  comitry  been  given 
the  effect  of  abolishing  the  common  law  estate  by  entireties  **  and 
under  such  a  construction  a  conveyance  to  a  husband  and  wife  creates 
the  same  estate  in  the  parties  as  if  it  had  been  made  before  the  cover- 
ture; being  invested  with  the  capacity  of  taking  by  moieties,  the 
reason  of  the  rule  of  the  common  law,  that  they  should  take  by 
entirety — ^per  tout,  not  per  my — ^has  ceased  to  exist**  This  also 
seems  to  be  the  effect  given  to  such  statutes  in  England  and  Canada.*^ 
The  better  opinion  in  this  country,  however,  is,  that  the  operation 
of  these  statutes  should  be  limited  to  the  separate  property  of  married 
women,  leaving  unaffected  and  unimpaired  the  previous  law  regarding 
the  creation,  existence  and  essential  attributes  and  consequences  of 
estates  by  entireties.*^    As  has  been  well  said,  legislation  wtxich  pre- 

Wis.  95,  68  Am.  Dec.  49,  overruled  on       14.  Donegan  v.  Donegan,  103  Ala. 

another  point  by  Bennett  v.  Child,  19  488, 15  So.  823,  49  A.  S.  R.  53. 

Wis.  362,  88  Am.  Dec.  692.  16.  Notes:   3(J  L.R.A.  314,  317;  2 

Notes:  18  Am.  Dec.  380;  84  A.  S.  R.  Ann.  Gas.  560. 
442;  2  L.R.A.  434;  30  L.RA.  316;  2       16.  Ronlston  v.  HaU,  66  Ark.  305, 
Ann.  Cas.  560;  12  Ann.  Cas.  53.  50  S.  W.  690,  74  A.  S.  R.  97;  Carver 

12.  linz  ▼.  Hoff,  47  111.  425,  95  Am.  v.  Smith,  90  Ind.  222,  46  Am.  Rep. 
Dee.  602;  Baker  v.  Stewart,  40  Kan.  210;  Thornborg  t.  Wiggins,  135  Ind. 
442,  19  Pac.  904^  10  A.  S.  R.  213,  2  178,  34  N.  £.  999,  41  A.  S.  R.  422,  22 
L.R.A.  434.  L.R.A.   42;    Fogleman   v.    Shively,   4 

Note :  30  L.R.A.  311.  Ind.  App.  197,  30  N.  E.  909,  51  A.  S. 

13.  Donegan  v.  Donegan,  103  Ala.  R.  213;  Baker  t.  Stewart,  40  Kan. 
488, 15  So.  823,  49  A.  S.  R.  63 ;  Wittel  442,  19  Pac.  904,  10  A.  S.  R.  213,  2 
▼.  Karl,  133  111.  65,  24  N.  E.  553,  8  L.R.A.  434;  Shinn  ▼.  Shinn,  42  Kan. 
L.R.A.  655;  Robinson's  Appeal,  88  Me.  1, 12  Pac.  813,  4  L.R.A.  224;  Marbni^ 
17,  33  Atl.  652,  51  A.  S.  R.  367,  30  v.  Cole,  49  Md.  402,  33  Am.  Rep.  266; 
L.R.A.  331.  McCubbin  v.   Stanford,  85   Md.  378, 

Notes:  18  Am.  Dee.  381;  26  Am.  37  Atl.  214,  60  A.  S.  R.  329;  Pray  v. 
Rep.  66,  67 ;  51  A.  S.  R.  372 ;  30  Stebbins,  141  Mass.  219,  4  N.  E.  824, 
L.R.A.  314;  2  Ann.  Cas.  560.  '  In  Mc-  55  Am.  Rep.  462;  Phelps  v.  Simons, 
Neeley  ▼.  Sonth  Penn  Oil  Co.,  52  159  Mass.  415,  34  N.  E.  657,  38  A.  S. 
W.  Va.  616,  44  S.  E.  508,  62  L,R. A.  R.  430 ;  Boland  v.  McKowen,  189  Mass. 
562,  it  is  held  that  the  conveyance  of  563,  76  N.  E.  206,  109  A.  S.  R.  663; 
land  to  husband  and  wife  since  1st  Lewis'  Appeal,  85  Mich.  340,  48  N. 
April,  1869,  does  not  create  an  estate  W.  580,  23  A.  S.  R.  94;  Morrill  v.  Mor- 
by  entirety,  bnt  a  joint  tenancy,  and  rill,  138  Mich.  112, 101  N.  W.  209, 110 
the  wife's  interest  is  separate  estate;  A.  S.  R.  306;  Johnston  v.  Johnston, 
that  the  joint  effect  of  §  18,  chap.  71,  173  Mp.  91,  73  S.  W.  202,  96  A.  S. 
abolishing  survivorship  in  estates  by  R.  486,  61  L.R.A.  166;  Frost  v.  Frost, 
entirety,  and  of  chapter  66,  relating  to  200  Mo.  474>  98  S.  W.  527,  118  A.  S. 
separate  estates  of  married  women,  of  R.  689 ;  Buttlar  v.  Rosenblath,  42  N.  J. 
the  Code  of  1868,  is  to  abolish  estates  Eq.  651,  9  Atl.  695,  69  Am.  Rep.  52; 
by  entirety.  Bertles  ▼.  Nunan,  92  N.  T.  162,  44 
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serves  to  married  women  their  separate  rights  of  property  has  no 
effect  on  the  capacity  of  the  wife  to  take  property ;  she  has  no  greater 
right  to  receive  conveyances  than  she  had  at  common  law,  but  legis- 
lation has  secured  to  her  what  she  did  not  have  at  common  law,  the 
use,  benefit  and  control  of  her  own  real  estate.  The  statute  does  not 
purport  to  deprive  or  limit  the  estate  husband  and  wife  shall  take 
in  lands  conveyed  to  them  jointly,  nor  does  it  change  or  modify  in 
any  wise  the  signification  or  effect  of  terms  used  in  common  law 
conveyances,  but  it  merely  operates  on  the  enjoyment,  and  not  on 
the  character,  quantum  or  extent  of  the  estate.^' 

125.  Who  May  Hold  Estate  by  Entireties;  Relation  of  Husband 
and  Wife. — ^Husband  and  wife  are  the  only  persons  who  can  be  ten- 
ants by  entireties,^^  and  therefore  such  an  estate  is  not  created  by  a 
eonveyance  to  a  man  and  a  woman  who  are  not  husband  and  wife, 
though  they  are  so  described  in  the  conveyance,^*  and  it  is  equally 
immaterial  that  the  conveyance  is  made  to  them  in  terms  as  tenants 
by  entireties,**  or  that  they  subsequently  intermarried,^  even  though 
the  conveyance  was  made  to  them  in  anticipation  of  their  intermarry- 
ing, which  immediately  took  effect,*  but  in  any  such  case  they  take 

Am.  Rep.  361,  disapproving  ezdosion  in  the  same  manner  and  to  the  sama 

of  Danforth,  J.,  in  Meeker  v.  Wright,  extent  as  an  unmarried  person''  etc. 

76  N.  T.  262,  33  Am.  Rep.  269  note;       Notes:  18  Am.  Dec.  382;  26  Am. 

Stelz  v.  Shreck,  128  N.  Y.  263,  28  N.  Rep.  66;  36  A.  S.  R.  67;  13  L.R.A. 

E.  510,  26  A.  S.  R.  475,  13  Lit.A.  326;  30  L.RA.  316;  2  Ann.  Cas.  569; 

325 ;  Hiles  v.  Fisher,  144  N.  T.  306,  39  12  Ann.  Cas.  55,  196. 

N.  B.  337,  43  A.  S.  R.  762,  30  L.R.A.       17.  Butlar  v.  Rosenblath,  42  N.  J. 

305 ;  In  re  Bramberry,  156  Pa.  St.  628,  Eq.  651,  9  Atl.  695,  59  Am.  Rep.  52. 

27  Atl.  405,  36  A.  S.  R.  64,  22  L.R.A.       18.  Simons   v.   BoUinger,  154  Ind. 

594;  AUes  ▼.  Lyon,  216  Pa.  St.  604,  83,  56  N.  E.  23,  48  L.R.A.  234;  Gib- 

66  Atl.  81,  116  A.  S.  R.  791,  9  Ann.  son  v.  Zimmerman,  12  Mo.  385,  51 

Cas.  137,  10  L.R.A.(N.S.)  463.    See  Am.  Dec.  168. 

also  Hemin^ay  v.   Scales,  42  Miss.       Note:  30  L.R.A.  306. 

1,  97  Am.  Dec.  425,  2  Am.  Rep.  586       19.  McLaughlin  y.  Rice,  185  Mass. 

<  referring  with  approval  to  a  decision  212,  70  N.  E.  52, 102  A.  S.  R.  339. 

of  New  York  court  construing  a  New       Note:  30  L.R.A.  307. 

York  statute  as  to  separate  property      20.  Note:  30  L.R.A.  307. 

of   married   women) ;    In   re   Meyer,      1.  Den  v.  Hardenbergh,  10  N.  J.  L. 

232  Pa.  St.  89,  81  Atl.  145,  Ann.  Cas.  42, 18  Am.  Dec.  371;  Fulper  v.  Fulper, 

1912C  1240,  36  L.R.A.(N.S.)  205  (in-  54  N.  J.  Eq.  431,  54  Atl.  1063,  55  A. 

volving  Act  of  June  8, 1893,  P.  L.  344)    S.  R.  590,  32  L.R.A.  701;  Hiles  v. 

which    contained    the    provision    that  Fisher,  144  N.  Y.  306,  39  N.  E.  337,  43 

'hereafter  a  married  woman  shall  have  A.  S.  R.  762,  30  L.R.A.  305 ;  Alles  v. 

the  same  right  and  power  as  an  nn-  Lyon,  216  Pa.  St.  604,  66  Atl.  81,  116 

married  person  to  acquire,  own,  pos-  A.  S.  R.  791,  9  Ann.  Cas.  137,  10 

sess,  control,  use,  lease,  sell,  or  other-  LJRJL.(N.S.)  463. 

wise  dispose  of  any  property  of  any      Notes:  2  L.R.A.  434;  30  L.R.A.  307; 

kind,   real,   personal,   or   mixed,   and  33  LJt.A.(N.S.)  167. 

either  in  possession  or  expectancy,  and      2.  Note :  30  L.R JL  306,  307* 

may  exercise  the  said  rig^t  and  power 
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either  as  joint  tenants  or  as  tenants  in  oommon.*  So  it  has  been  held 
that  a  tenancy  by  entireties  is  not  a  necessary  consequence  of  the 
acquisition  by  a  husband  of  title  after  marriage^  pursuant  to  an  anto- 
nuptial  agreement  that  the  husband  and  wife  should  hold  and  own 
the  estate  jointly  and  equally^  since  the  right  of  the  parties  originated 
before  marriage.*  On  the  other  hand  it  is  not  essential  that  they 
should  be  married  when  the  gift  or  grant  is  made  if,  thereafter,  when 
it  vests,  they  are  husband  and  wife.  Hence,  if  a  devise  be  made  to 
a  man  and  woman,  and  before  the  death  of  the  testator  they  marry, 
or  if  a  feoffment  be  made  to  them  while  they  are  single,  of  which 
livery  is  made  after  marriage ;  or  if  they  recover  on  a  voucher  to  war- 
ranty annexed  to  an  estate  of  which  they  were  joint  tenants,  in  all 
these  cases  they  take  by  entireties.*  If  tiie  marriage  was  void  or  if 
it  was  annulled  ab  initio  as  in  case  of  the  divorce  a  vinculo  matri- 
monii of  the  ecclesiastical  courts,  in  which  case  they  were  regarded 
as  never  in  fact  to  have  been  married,  a  conveyance  to  the  supposed 
husband  and  wife  created  simply  a  joint  tenancy  or  tenancy  in  com- 
mon, as  the  case  may  be,  to  the  same  extent  as  a  conveyance  to 
strangers.*  And  they  would  not  so  take  Uiough  believed  by  them- 
selves and  the  grantor  to  be  husband  and  wife,  if  they  were  not  in 
fact  so,  as  where  the  marriage  was  void  because  one  had  a  living 
spouse.'  Alienage  of  one  or  both  of  the  spouses  did  not  prevent  them 
from  holding  as  tenants  by  the  entireties,*  though  as  elsewhere  shown 
the  power  of  aliens  to  take  real  estate  may  be  subject  to  the  right 
of  the  state  to  seize  it.* 

126.  Conveyance  or  Devise  to  Husband  and  Wife  and  Third  Per- 
son.— The  husband  and  wife  not  only  take  an  entire  estate  as  one 
person,  when  it  is  granted  to  them,  but  they  are  also  regarded  as  one 
perton  in  any  conveyance  made  to  them  and  others,  and,  therefore, 
take  but  one  undivided  share.^*  Thus  in  a  grant  by  way  of  joint- 
tenancy,  to  three  persons,  each  takes  one  third  part  In  a  grant  to 
a  husband  and  wife,  and  a  third  person,  the  husband  and  wife  take 
one  half,  and  the  other  person  takes  the  other  half;  and  if  there 

3.  See  the  cases  eited  in  the  next  Stephens,  65  Mo.  670,  27  Am.  Rep. 
preceding  note  but  one.  302;  Johnson  v.  Hart,  6  Watts  &  S. 

4.  Note:  33  LJt.A.(N.S.)  167.  (Pa.)  319,  40  Am.  Dec.  566;  Taul  v. 

5.  Chichister  v.  Vaas,  1  Munf.  (Vs.)  Campbell,  7   Yerg.    (Tenn.)    319,   27 
98, 4  Am.  Dec.  531.  Am.  Dec.  508;  Corinth  v.  Emery,  63 

Note:  18  Am.  Dec.  378.  Vt.  505,  22  Atl.  618,  25  A.  S.  R.  780; 

6.  Tanl  v.  Campbell,  7  Terg.  (Tenn.)  Ketchum  v.  WaJsworth,  5  Wis.  95,  68 
819,  27  Am.  Dee.  508.  Am.   Dee.   40,   overmled  on   another 

7.  Note:  30  L.R.A.  307.  point  by  Bennett  v.  Child,  19  Wis. 

8.  Note:  30  Lil.A.  306.  362,  88  Am.  Dee.  692. 

9.  See  Aliens,  vol.  1,  p.  819  et  seq.      Notes:  18  Am.  Dec.  384;  2  liR.A. 

10.  Pray  v.  Stebbins,  141  Mass.  219,  434;  12  L.R.A.  515. 
4  N.  E.  824,  55  Am.  Rep.  462;  Hall  y. 
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be  two  other  persons,  the  husband  and  wife  take  one  third,  and  each 
of  the  others  one  third.^^  So  it  has  been  held  that  when  land  is  con- 
veyed to  a  husband  and  wife  and  a  third  person  with  the  habendum 
expressly  to  hold  as  tenants  in  common,  tibat  the  third  person  takes 
one  moiety  and  the  husband  and  wife  a  moiety,  and  not  each  a  third 
as  tenants  in  common.^^  In  case  of  a  devise  to  a  married  man  ''and 
family"  the  phrase  family  has  been  construed  to  include  the  wife 
and  children,^^  and  the  husband  and  wife  have  been  held  to  take  one 
share  as  a  unit,  and  each  of  the  children  individually  an  equal  share.^^ 
So  in  case  of  a  conveyance  or  devise  to  husband  and  wife  and  a  third 
person  or  persons,  the  husband  and  wife  as  a  unity  are  tenants  in 
common  or  joint  tenants  as  the  case  may  be,  with  respect  to  the  other 
cotenants,  but  as  between  themselves  they  hold  their  undivided  share 
as  tenants  by  the  entireties.** 

127.  Actions  for  Possession  of  or  Injury  to  Estate. — ^A  husband 
may  maintain  trespass  or  case  for  an  injury  to  the  land,  without  join- 
ing his  wife,  in  the  same  manner  that  he  could  maintain  such  an 
action  for  injury  to  the  other  lands  of  his  wife,  by  virtue  of  his  estate 
jure  uxoris.*'  In  a  recent  case  it  was  held  that  if  a  husband  engaged 
in  business  is  in  possession  of  a  store  room  which  is  injured  by  an 
explosion,  he  may  maintain  an  action  to  recover  damages  therefor 
without  joining  his  wife  in  the  action,  though  the  title  to  the  real  estate 
was  in  himself  and  wife  as  tenants  by  the  entireties.*'  Similarly  it  has 
been  held  that  the  wife  is  not  a  necessary  party  to  an  action  brought 
by  the  husband  for  damages  by  fire  to  woods  on  the  land.*®  So  it 
has  been  held  that  the  husband  alone  may  sue  in  ejectment  to  recover 
the  land.**  The  concurrence  of  both  spouses  was  necessary  in  an 
action  for  a  wrong  to  the  wife's  property  which  affected  the  inheri- 
tance, and  the  same  rule  has  been  held  to  apply  to  property  held  by 

11.  Den  ▼.  Hardenbergh,  10  N.  J.  L.  17.  Sheridan  Gas,  etc,  Co.  v.  Pear- 
42, 18  Am.  Dec.  371.  son,  19  Ind.  App.  252,  49  N.  E.  357,  65 

12.  Johnson  v.  Hart,  6  Watts  &  S.  A.  S.  R.  402.     (In  this  state  the  mar- 
(Pa.)  319,  40  Am.  Dec.  565.  ried  women's  property  act  mateiially 

13.  Hall  V.  Stephens,  65  Mo.  670,  27  changes    the   husband's   common    law 
Am.  Rep.  302.    See  Wn^LS.  rights  in  land  held  by  the  entireties^ 

14.  Hall  V.  Stephens,  65  Mo.  670,  27  still  the  courts  approve  the  common 
Am.  Rep.  302.  law  rule  as  laid  down  in  Fairchild  v- 

15.  Hulett  V.  Inlow,  67  Ind.  412,  26  ChasteUeux,  1  Pa.  St.  176,  44  Am.  Dec 
Am.  Rep.  64;  Ketchum  v.  Walswortb,  117  cited,  supra). 

6  Wis.  95,  68  Am.  Dec.  49,  overruled  18.  West  v.  Aberdeen,  etc.,  B.  Co., 
on  another  point  by  Bennett  v.  Child,  140  N.  C.  620,  53  S.  E.  477,  6  Ann. 
19  Wis.  362,  88  Am.  Dec.  692.  Cas.  360. 

Note:  30  L.R.A.  320.  19.  West  v.  Aberdeen,  etc.,  R.  Co., 

16.  West  V.  Aberdeen,  etc.,  R.  Co.,  140  N.  C.  620,  63  S.  E.  477,  6  Ann. 
140  N.  C.  620,  53  S.  E.  477,  6  Ann.   Cas.  360. 

Cas.  360;  Fairchild  v.  Chastelleux,  1  Notes:  30  L.R.A.  310;  6  Ann.  Cas. 
Pa.  St.  176,  44  Am.  Dec.  117.  361. 

Note:  30L.R.A.  310. 
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the  entireties.*!^  So  in  a  writ  of  entry  for  the  recovery  of  the  posses- 
sion of  the  land  it  has  been  held  that  the  wife  may  properly  join  with 
her  husband,  and  it  would  seem  must  do  so,  in  view  of  her  right  of 
survivorship^  and  in  pursuance  of  the  general  rule  that  in  all  cases 
where  the  cause  of  action  by  law  survives  to  the  wife,  the  husband 
and  wife  must  join,  and  he  cannot  sue  alone.^  It  has  been  held  that 
if  a  husband  and  wife  have  an  estate  by  the  entirety  in  land,  she  has 
such  an  interest  in  the  property  as  must  be  paid  for  prior  to  its  seizure 
and  use  for  a  public  purpose,  and  therefore  where  such  an  estate  is 
sought  to  be  condemned  for  a  public  purpose,  service  upon  the  hus^ 
band  alone  in  the  condemnation  proceeding  and  his  appearance 
therein  and  the  payment  of  the  damages  assessed  to  him  alone  do  not 
make  her  a  party,  nor  bind  her  interests  in  the  property,  nor  prevent 
her  from  maintaining  a  suit  by  injunction  to  protect  it  from  seizure.* 
Under  the  married  women's  property  acts  which  render  all  the  wife's 
real  estate  her  separate  property  and  authorize  her  to  sue  for  the 
possession  thereof,  it  has  been  held  that  as  each  spouse  is  entitled  to 
the  possession  of  land  held  by  the  entireties  as  against  every  person 
except  the  other,  a  wife  could  alone  sue  a  stranger  in  ejectment  to 
recover  possession  of  land  so  held.'  It  has  also  been  held  that  a  wife 
may  sue  to  restrain  a  grantee  of  her  husband  from  cutting  timber  on 
land  held  by  the  entireties.* 

Property  in  Which  Estate  May  Exist 

128.  In  General. — The  property  usually  involved  in  cases  which 
relate  to  tenancies  by  the  entireties  has  consisted  of  real  estate,  and 
it  has  been  said  that  such  a  tenancy  may  exist  in  an  estate  in  fee, 
in  tail,  for  life,  or  for  years  or  other  chattel  real,  and  that  it  may 
be  an  estate  in  possession,  reversion  or  remainder.^  Bishop  in  his 
work  on  the  Law  of  Married  Women  says:  "If  real  estate  is  con- 
veyed by  deed  to  a  husband  and  wife,  this  creates  in  them  a  peculiar 
kind  of  tenancy,  known  as  tenancy  by  the  entirety,  the  consequence 
of  which  is,  that  during  the  coverture  neither  can  alien  the  land  to 
the  prejudice  of  the  rights  of  the  other,  and  on  the  dissolution  of  the 
coverture  by  the  death  of  one  of  them  the  survivor  takes  the  whole. 
Nothing  of  this  sort  is  known  in  respect  of  personal  property.  Since 
the  wife  cannot  own  personal  property  in  her  possession  in  her  own 
right,  but  whatever  title  she  has  to  such  property  vests  in  the  husband, 

20.  Note:  30  L,R.A.  310.  3.  Holmes  v.  Kansas  City,  209  Mo. 

1.  Wentworth  v.  Remick,  47  N.  H.  513, 108  S.  W.  1134, 123  A.  S.  B.  495. 
226,  90  Am.  Dec.  573.  4.  Bynum  v.  Wicker,  141  N.  C.  95, 

2.  Holmes  v.  Kansas  City,  209  Mo.  53  S.  E.  478, 115  A.  S.  R.  675. 

513,  108  S.  W.  1134,  123  A.  S.  R.  5.  Notes:  18  Am.  Dec.  382;  30 
495.  L.R.A.  317,  318,  319. 

Note:  30  L.R.A.  310. 
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if  a  chattel  is  given  or  sold  to  husband  and  wife  jointly^  the  title  passes 
wholly  to  him/'  There  is  authority  that  supports  this  view.*  This 
does  not  seem,  however,  to  be  in  accord  with  tiie  better  authorities  and 
there  seems  to  be  no  valid  reason  why  such  a  tenancy  may  not  exist  as 
regards  personal  property.'  So  it  would  seem  that  such  an  estate  could 
have  existed  in  slaves  wluch  were  regarded  as  personal  property.*  And 
it  has  been  held  that  a  bequest  of  corporate  stock  to  a  husband  and 
wife  vests  in  them  an  estate  by  the  entireties.*  Likewise,  it  has  been 
held  that  a  crop,  raised  on  land  held  by  husband  and  wife  by  entireties, 
is  held  by  them  in  the  same  manner  and  subject  to  the  same  law  as  the 
land  itself.^*  Similarly  it  has  been  held  that  a  judgment  recovered 
as  compensation  for  land  taken  under  the  power  of  eminent  domain, 
where  the  land  so  taken  was  held  by  husband  and  wife  as  tenants  by 
the  entireties,  was  also  held  by  them  in  the  same  manner  and  subject 
to  the  same  law  as  the  land.^^  Again  it  has  been  held  that  when  land 
held  by  the  entireties  is  sold  none  of  the  proceed  belongs  to  the  wife 
as  her  separate  property,  and  none  of  it  belongs  to  the  husband  as  his 
exclusive  property;  that  the  whole  sum  belongs  to  them  both  as 
husband  and  wife  as  an  estate  in  entirety,  and  being  so,  the  husband 
had  no  right  to  use  it  in  the  purchase  of  land  taking  the  title  in  his 
own  name;  that  he  should  have  taken  the  title,  to  the  extent  that 
money  purchased,  in  the  joint  names  of  himself  and  wife.**  Estates 
by  entireties  did  not,  it  seems,  exist  at  common  law  in  equitable  estates, 
as  in  case  of  a  limitation  by  way  of  use  before  the  statute  of  uses;  so 
the  statute  of  uses  did  not  operate  to  create  an  estate  by  the  entireties  as 
regards  an  equitable  estate  previously  vested  in  a  husband  and  wife.** 
On  the  other  hand  there  is  authority  in  this  country  for  the  position 
that  an  estate  by  the  entireties  may  exist  in  an  equitable  estate,** 

129.  Choses  in  Action  Payable  to  Husband  and  Wife. — ^That  an 
estate  by  the  entireties  may  exist  in  personalty  would  seem  to  be  well 
exemplified  in  the  case  of  obligations  made  payable  to  husband  and 

8.  Matter  of  Albrecht,  136  N.  Y.  91,       Notes:  18  Am.  Dec.  382;  38  A.  S. 
32  A.  S.  R.  700,  18  L.R.A.  329.  R.  436;  22  LJR.A.  594;  30  L.R.A.  317. 

Notes:  30  A.  S.  R.  435;  22  L.R.A.       8.  Sale  v.  Saunders,  24  Miss.  24,  57 
594;  30  L.R.A.  318.  Am.  Dec.  157. 

7.  Phelps  V.  Simons,  169  Mass.  415,  9.  Phelps  v.  Simons,  159  Mass.  415, 
34  N.  E.  657,  38  A.  S.  R.  430;  Boland  34  N.  E.  657,  38  A.  S.  R.  430. 
V.  McKowen,  189  Mass.  563,  76  N.  E.  10.  Patton  v.  RanMn,  68  Ind.  245, 
206,  109  A.  S.  R.  663;  Johnston  v.  34  Am.  Rep.  254;  Dickey  v.  Converse, 
Johnston,  173  Mo.  91,  73  S.  W.  202,  117  Mich.  449,  76  N.  W.  80,  72  A.  S. 
96  A.  S.  R.  486,  61  L.R.A.  166 ;  In  re  R.  568. 

Bramberry,  156  Pa.  St.  628,  27  Atl.       11.  Mercer  v.  Coomler,  32  Ind.  App. 
405,  36  A.  S.  R.  64,  22  L.R.A.  594;  533,  69  N.  E.  202, 102  A.  S.  R.  262. 
Pair^s  Estate,  188  Pa.  St.  33,  41  Atl.       12.  Frost  v.  Frost,  200  Mo.  474,  98 
448>  68  A.  S.  R.  847,  49  L.R.A.  444;   S.  W.  627, 118  A.  S.  R.  689. 
Fiedler  v.  Howard,  99  Wis.  388,  76  N.       13.  Note:  30  LJt.A.  307. 
W.  163,  67  A.  S.  R.  866.  14.  Note:  30  L.R.A.  319. 
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wife  jointly,  and  in  such  a  case  it  is  generally  held  that  on  the  death 
of  either  the  entire  interest  inures  to  the  benefit  of  the  survivor.^* 
Thus  where  a  husband  sold  his  lands  and  took  for  the  purchase  price 
notes  payable  to  himself  and  wife,  it  was  held  tiiat  on  his  death  the 
wife  was  entitled  to  the  notes  as  survivor,  as  against  the  personal 
representatives  of  the  husband,  the  right  of  creditors  not  being 
involved,^*  and  a  fortiori  the  wife  would  be  entitled  as  survivor  to  a 
note  made  payable  to  herself  and  husband  for  the  purchase  price  of 
her  own  lands.*'  So  where  husband  and  wife  sell  land  held  by  the 
entireties  and  take  a  note  and  mortgage  for  the  price  payable  to  them 
jointly,  they  hold  such  security  by  entireties,  and  the  survivor  is 
entitled  to  the  entire  interest  on  the  death  of  the  other.**  Similsirly 
it  has  been  held  that  an  estate  by  entireties  is  created  by  a  letter  of 
credit,  purchased  by  a  husband  with  his  own  money,  payable  to  him- 
self and  his  wife,  and  intended  for  use  in  foreign  countries;  that  hence, 
the  wife  is  entitled,  by  survivorship,  to  any  balance  that  may  be  due 
on  such  letter  of  credit  if  the  husband  dies  before  it  is  exhausted.** 
On  the  other  hand  it  has  been  held  that  though  an  estate  by  the 
entireties  may  exist  in  personal  property,  still  where  a  husband  with 
the  consent  of  the  wife,  invests  his  own  money  and  also  her  separate 
property  in  securities  made  payable  to  them  jointly,  an  estate  by  the 
entireties  does  not  arise  so  as  to  entitle  the  husband  to  claim  the  whole 
as  survivor.  The  reason  for  such  holding  is  that  the  case  falls  within 
the  general  exception  to  the  right  of  survivorship  where  two  persons 
purchase  and  jointly  pay  for  personal  property .••  And  of  course  this 
would  be  the  effect  of  an  investment  of  the  separate  property  of  the 
wife  together  with  that  of  her  husband,  the  securities  being  taken 
in  their  joint  names,  if,  as  has  been  shown  is  the  case  in  some  juris- 

15.  Boland  ▼.  McKowen,  189  Mass.  husband  takes  for  a  debt  due  him  a 
663,  76  N.  E.  206,  109  A.  8.  R.  663;  note  payable  to  himself  and  his  wife, 
Fowler  v.  Butterly,  78  N.  T.  68,  34  it  is  presumed  to  be  intended  as  a  gift 
Am.  Bep.  507;  McMillan  v.  Mason,  5  to  her  if  she  survives  him;  but  he  may 
Cold.  (Tenn.)  263,  98  Am.  Dec.  401;  repeal  this  right  by  will 

Johnson  v.  Lusk,  6  Cold.  (Tenn.)  113,       17.  McMillan    ▼.    Mason,    5    Cold. 

98  Am.  Deo.  445;  Fiedler  ▼.  Howard,   (Tenn.)  263,  98  Am.  Dec.  401. 

99  Wis.  388,  75  N.  W.  163,  67  A.  S.  18.  Boland  v.  McKowen,  189  Mass. 
R.  865.  See  also  Fogleman  v.  Shive-  563,  76  N.  £.  206,  109  A.  S.  R.  663; 
ly,  4  Ind.  App.  197,  30  N.  E.  909,  51  In  re  Brambeny,  156  Pa.  St.  628,  27 
A.  S.  R.  213.  Atl.  405,  36  A.  8.  R.  64,  22  L.R.A. 

Notes:  18  Am.  Dec  383;  22  L.R.A.  594. 
594;  30  L.R.A.  318.  19.  Parry's  Estate,  188  Pa.  St.  33, 

16.  Johnson  v.  Lusk,  6  Cold.  (Tenn.)  41  AtL  448,  68  A.  8.  R.  847,  49  LJt.A. 
113,  98  Am.  Dec.  445;  Fiedler  v.  How-  444. 

ard,  99  Wis.  388,  75  N.  W.  163,  67  20.  Johnston  ▼.  Johnston,  173  Mo. 
A.  S.  R.  865.  91,  73  S.  W.  202,  96  A.  8.  R.  486,  61 

In  Pile  V.  Pile,  6  Lea  (Tenn.)  508,  L.R.A.  166. 
40  Am.  Rep.  50,  it  is  held  that  if  a 
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dictions,  an  estate  by  the  entireties  in  peisonal  property  is  not 
recognized.^ 

Natwre  or  Character  of  Transfer  Creating  Estate 

130.  In  General. — ^The  unities  of  time,  title,  interest  and  posses- 
sion must  be  observed  in  creating  a  tenancy  by  the  entireties.^  So  in 
order  to  create  a  tenancy  by  the  entireties  the  husband  and  wife  must 
take  by  one  and  the  same  instruments ;  they  cannot  take  by  entireties 
when  they  take  the  estate  at  diJfferent  times, — as,  when  a  person  who 
holds  jointly  or  in  common  with  one  of  the  spouses  conveys  his 
interest  to  the  other.*  So  a  man  cannot  convey  to  his  wife  a  half 
interest  in  his  estate  so  as  to  create  a  tenancy  by  entireties  in  the  whole 
estate,  and  cause  his.  remaining  half  to  pass  to  her  rather  than  to  his 
heirs,  on  his  death.*  A  tenancy  by  entireties  arises  whenever  an 
estate  vests  in  two  persons,  they  being,  when  it  so  vests,  husband  and 
wife.'  Though  not  ordinarily  acquired  by  descent  it  has  been  said 
that  this  is  so  only  because  husband  and  wife  rarely  succeed  to  prop- 
erty as  heirs  of  the  same  person,  but  that  on  so  acquiring  it,  they  ax© 
tenants  by  entireties.*  On  the  other  hand  in  a  recent  well  considered 
case,  applying  the  general  rule  that  heirs  take  by  moieties  and  not  as 
joint  tenants,  it  has  been  held  that  husband  and  wife  taking  by  descent 
as  next  of  kin  take  by  moieties,  and  not  by  entireties,  and  without  any 
right  of  survivorship.'    An  estate  by  the  entireties  arises  not  only  in 

1.  Matter  of  Albrecht,  136  N.  Y.  91,  thereof  to  his  wife,  containing  a  provi- 
32  N.  E.  632,  32  A.  S.  B.  700,  18  so  subjecting  it  to  the  express  condi- 
L.R.A.  329.  tions  and  reservations  that  the  grantee 

2.  Pegg  v.  Pegg,  165  Mich.  228,  130  should  not  at  any  time  during  the  life- 
N.  W.  617,  Ann.  Cas.  1912C  926  and  time  of  the  grantor  convey  or  encum- 
note,  33  L.R.A.(N.S.)  166  and  note.  her  any  part  of  the  premises  without 

3.  Notes:  30  L.R.A.  306;  33  L.R.A.  the  written  assent  or  joinder  of  the 
(N.6.)  167;  Ann.  Cas.  1912C  927.  grantor,  and  that,  in  ease  of  the  de- 

4.  Pegg  v.  Pegg,  165  Mich.  228,  130  cease  of  the  grantee  at  any  tune  before 
N.  W.  617,  Ann.  Cas.  1912C  925,  33  the  decease  of  the  grantor,  then  the 
L.R.A.(N.S.)  166,  in  which  case,  there  premises  should  forwith  revert  to  the 
was  inserted  in  the  deed,  between  the  grantor,  it  was  held  that  the  instru- 
granting  and  the  habendum  clauses,  ment  would  be  construed  so  as  to  carry 
the  following  clause:  "The  object  and  out  the  intent  of  the  parties  making 
purpose  of  this  deed  is  to  convey  to  it,  that  the  survivor  should  take  the 
said  second  party  such  an  interest  in  fee;  although  it  was  suggested  that  the 
said  land  that  the  parties  hereto  will  object  might  better  have  been  accomp- 
have  an  estate  in  entirety,  and  that  the  lished  by  a  conveyance  to  a  third 
same  shall  survive  and  vest  in  the  sur-  party,  and  a  reconveyance  to  the  bus* 
vivor  as  a  full  and  complete  estate.''  band  and  wife  jointly. 

Note:  Ann.  Cas.  1912C  927.  5.  Note:  18  Am.  Dec.  378. 

See  in  Bassett  v.  Budlong,  77  Mich.       6.  Note :  18  Am.  Dec.  378,  384. 
338,  43  N.  W.  984,  18  A.  S.  B.  404,       7.  Brown  v.  Baraboo,  90  Wis.  151, 
where   the   owner   in   fee   of   certain  62  N.  W.  921,  30  L.R.A.  320.    This 
premises    executed    a    quitclaim   deed  ease  involved  the  descent  of  land  to 
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case  of  a  voluntary  conveyance  to  a  husband  and  wife,  but  also  when 
the  conveyance  is  for  a  valuable  consideration  or  purchase  as  dis- 
tinguished from  a  gift.*  So  where  the  real  estate  of  a  husband  or  wife 
is  conveyed  to  a  third  person  and  by  him  reconveyed  to  the  husband 
and  wife  they  hold  the  estate  so  reconveyed  as  tenants  by  the  entire- 
ties.* Likewise,  where  lands  are  bought  with  a  wife's  money  and  the 
conveyance  is  taken  in  the  name  of  herself  and  her  husband,  the 
law  will  infer,  in  the  absence  of  evidence  on  the  part  of  the  wife  to 
create  a  resulting  trust,  that  she  conferred  an  interest  on  the  husband 
and  an  estate  by  the  entireties  is  created  with  its  usual  incidents. ^^ 
But  when  the  separate  property  of  a  wife  is  invested  in  lands  by  the 
husband  and  title  is  taken  in  the  name  of  the  husband  and  wife 
without  her  consent,  an  estate  by  the  entirety  is  not  created,  and  a 
court  of  equity  will  decree  the  wife  a  resulting  trust  in  the  land  in  the 
proportion  that  her  money  so  invested  beara  to  the  total  purchase 
price.  ^*  The  same  would  be  true  where  a  husband  invests  his  money 
and  that  of  his  wife  in  securities,  made  payable  to  himself  and  wife 
without  her  consent,  and  the  husband  would  not  be  entitled  to  the 
entire  property  as  survivor.**  A  husband  and  wife,  by  jointly  pur- 
chasing real  estate  and  having  it  conveyed  to  them  jointly,  cannot 
thus  create  an  estate  in  entirety  at  the  expense  of  the  husband's 
creditors,  and  hold  it  in  fraud  of  his  rights.**  It  has  been  held  that 
where  a  husband  and  wife  sell  land  owned  by  them  in  entirety,  and 
he  uses  the  proceeds,  together  with  his  own  money,  to  purchase  other 
land  in  his  own  name,  the  court  will  decree  that,  to  the  extent  the 
land  is  paid  for  from  the  proceeds  of  the  prior  sale,  the  title  vests  in 
them  both  as  tenants  by  entireties,  and  that  only  the  remainder  vests 
in  him  alone.** 

131.  Effect  of  Pre-existing  Interest  of  One  Spouse. — ^If  an  estate 
in  fee  is  conveyed  jointly  to  spouses  in  which  one  already  has  a  lesser 

husband  and  wife  from  their  deceased  A.  S.  E.  458,  15  Ann.  Cas.  724,  20 
son  who   died  without  issue  and  the  L.R.A.(N.S.)  825. 
statute  of  descent  provided  that  the       11.  Johnston  v.  Johnston,  173  Mo. 
inheritance   shall    descend   equally   to  91,  73  S.  W.  202,  96  A.  S.  R.  486,  61 
the  next  of  kin  in  equal  degree.  L.R.A.  166;  Donovan  v.  Griffith,  215 

8.  Jackson  v.  McConneU,  19  Wend.  Mo.  149,  114  S.  W.  621,  128  A.  S.  R. 
(N.Y.)  175,  32  Am.  Dec.  439  and  note;  458,  15  Ann.  Cas.  724,  20  L.R.A. 
Martin  v.  Jackson,  27  Pa.  St.  504,  67   (N.S.)  825. 

Am.  Dec.  489.  12.  Johnston  v.  Johnston,  173  Mo. 

Note:  18  Am.  Dec.  378.  91,  73  S.  W.  202,  96  A.  S.  R.  486,  61 

9.  Davis  V.  Clark,  26  Ind.  424,  89  L.R.A.  166. 

Am.  Dec.  471;  Taul  v.  Campbell,  7  13.  Newlove  v.  Callaghan,  86  Mich. 
Yerg.  (Tenn.)  319,  27  Am.  Dec.  508.  297,  48  N.  W.  1096,  24  A.  S.  R.  123. 

10.  Lux  V.  Hoff,  47  Til.  425,  95  Am.       Note:  12  Ann.  Cas.  54. 

Dec.  502.  But  see  Donovan  v.  Grif-  14.  Frost  v.  Frost,  200  Mo.  474,  98 
fith,  215  Mo.  149,  114  S.  W.  621,  128  S.  W.  527,  118  A.  S.  B.  689. 
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estate^  it  seems  that  an  estate  in  fee  in  entiietiee  will  be  created,  and  the 
lesser  particular  estate  of  the  one  spouse  would  be  merged  in  the  fee, 
though  there  is  authority  to  the  contrary.^*  Sometimes  an  estate  had 
been  conveyed  to  husband  and  wife,  to  which  one  or  the  other  already 
held  the  full  legal  or  equitable  title,  and  the  question  has  arisen  as 
to  the  estate  thereby  created  and  its  effect  on  the  existing  estate.^*  The 
acceptance  by  a  married  woman  of  a  conveyance  to  herself  and  hus- 
band of  property  already  belonging  to  herself  does  not  produce  any 
effect,  but  she  continues  sole  owner, — at  least  if  it  happened  before 
the  married  women's  acts.  And  the  same  would  seem  to  be  tru«  if  it 
happened  after  such  acts  were  enacted.^'  It  does  not  matter  if  the 
conveyance  is  so  made  at  her  request,  because,  being  a  married  woman, 
she  is  presumed  to  have  acted  under  the  coercion  of  her  husband.^^ 
So  it  has  been  held  that  an  acceptance  by  one  of  the  spouses  of  a  con- 
veyance to  both,  of  land  of  which  the  former  was  already  equitable 
owner,  operates  on  the  legal  estate  only,  leaving  the  former  spouse  still 
sole  beneficial  owner,^^  and  where  a  wife  joined  with  her  husband  in 
a  warranty  deed  of  property  owned  by  him,  which  deed  was  given  as 
security  for  a  loan,  it  was  held  that  an  estate  by  entireties  was  not 
created  by  a  quitclaim  deed  of  the  property  given  back  by  the  creditor 
to  the  husband  and  wife  upon  payment  of  the  debt,  as  the  warranty 
deed  was  in  effect  a  mortgage,  and  the  quitclaim  deed  was  no  more 
than  a  release  thereof  and  created  no  new  estate.*®  The  great  weight 
of  authority  sustains  the  rule  that  the  legal  effect  of  a  partition  deed 
from  the  other  tenants  in  common  to  their  cotenant  and  his  or  her 
spouse  is  not  to  create  an  estate  by  the  entirety,  but  merely  to  designate 
the  share  of  the  tenant,  so  that  it  may  thereafter  be  held  in  severalty.* 
This  is  especially  true  in  case  of  partition  between  heirs;  it  only 
adjusts  the  different  rights  of  the  parties  to  the  possession ;  each  does 
not  take  the  allotment  by  purchase,  but  is  as  much  seised  of  it  by 
descent  from  the  common  ancestor  as  of  the  undivided  share  before 
partition.*    And  it  has  been  held,  though  there  is  authority  to  the 

15.  Note:  30  L.R.A.  313.  See  Es-  59  S.  W.  961,  81  A.  S.  R.  339;  Har- 
TATES,  vol.  10,  p.  666  et  seq.,  as  regards  rison  v.  Ray,  108  N.  C.  215,  12  S.  E. 
merger  of  estates  generally.  993,  23  A.  S.  R.  57,  11  L.R.A.  722 ; 

16.  Notes :  30  L.R.A.  325 ;  25  L.R.A.  Sprinkle  v.  Spainhour,  149  N.  C.  223, 
(N.S.)  167;  Ann.  Cas.l912C927.  62  S.  E.  910,  25  L.R.A.(N.S.)   167; 

17.  Notes :  30  L.R.A.  325 ;  Ann.  Cas.  Cottrell  v.  Griffiths,  108  Tenn.  191,  65 
1912C  927.  S.  W.  397,  91  A.  S.  R.  748,  57  L.R.A. 

18.  Sprinkle  v.   Spainhour,  149  N.  332. 

C.  223,  62  S.  E.  910,  25  L.R.A.(N.S.)  Notes:  30  L.R.A.  325;  57  L.R,A. 
167.  332;  25  L.R.A.(N.S.)  167;  Ann.  Cas. 

Note ;  18  Am.  Dec.  383.  1912C  928. 

19.  Notes :  30  L.R. A.  325 ;  25  L.R.A.  2.  Whitsett  v.  Wamack,  159  Mo.  14, 
(N.S.)  168.  59  S.  W.  961,  81  A.  S.  R.  339;  Har- 

20.  Notes:  25  L.R.A.(N.S.)  168;  rison  v.  Ray,  108  N.  C.  215,  12  S.  E. 
Ann.  Cas.  1912C  927.  993,  23  A,  S.  B.  67,  11  L.R.A.  722. 

1.  Whitsett  V.  Wamack,  159  Mo.  14, 

1110 


13  B.  C.  L.  HUSBAND  AND  WIFE  §  132 

contrary,  that  the  fact  that  the  husband  pays  owelty  to  equalize  the 
portion  conveyed  or  set  apart  to  them,  this  does  not  create  an  estate 
by  the  entireties  in  them  to  any  part  of  such  portion.*  On  the  other 
hand,  there  is  authority  for  the  position  that  a  deed  of  partition  to 
one  of  the  heirs  and  her  husband  vests  in  them  an  estate  by  the 
entirety  and  the  husband,  surviving  the  wife,  takes  the  whole  estate.^ 

132.  Form  of  Instrument  Creating  Estate  Generally. — ^A  limitation 
of  property  capable  of  being  held  by  entireties,  made  to  a  husband 
and  wife  without  specifying  how  they  are  to  take,  is  construed  as  meant 
to  limit  it  to  them  by  entireties.'  In  order  that  a  conveyance  may 
create  a  tenancy  by  the  entireties  it  is  not  necessary  that  the  grantees 
be  described  as  husband  and  wife  or  their  marital  relation  referred 
to.*  So  a  deed  to  a  man  and  woman  vests  titie  in  them  as  tenants  by 
the  entireties,  if  they  ore  husband  and  wife,  though  the  grantees  did 
not  have  any  intent  what  technical  estate  should  be  conveyed  to  them.' 
It  is  generally  held  that  a  statute  enacting  in  effect  that  no  estate  shall 
be  considered  and  adjudged  to  be  an  estate  in  joint  tenancy,  except 
it  be  expressly  set  forth  in  the  grant  creating  such  estate,  etc.,  does 
not  apply  to  conveyances  or  devises  to  a  husband  or  wife,  because  they 
do  not  hold  in  joint  tenancy,  but  as  tenants  of  the  entirety.*  On  the 
other  hand,  statutes  in  effect  providing  that  conveyances  to  two  or 
more  in  their  own  right  shall  create  a  tenancy  in  common  unless  a 

3.  Sprinkle  v.  Spainhotir,  149  N.  C.  670,  27  Am.  Rep.  302;  Wilson  v. 
223,  62  S.  E.  910,  26  L.R.A.(N.S.)  Frost,  186  Mo.  311,  85  8.  W.  376, 
167  and  note.  105  A.  S.  R.  619,  2  Ann.  Gas.  667; 

4.  Note:  25  L.R.A.(N.8.)  167.  Den  v.  Hardenbergh,  10  N.  J.  L.  42, 

5.  Notes:  30  L.R.A.  320;  Ann.  Gas.  18  Am.  Dec.  371;  Bertles  v.  Nunan, 
1912G  927.  92  N.  Y.  152,  44  Am.  Rep.  361;  Stelz 

6.  Hulett  V.  Inlow,  57  Ind.  412,  26  v.  Shreck,  128  N.  Y.  263,  28  N.  E. 
Am.  Rep.  64;  Thomburg  v.  Wiggins,  510,  26  A.  S.  R.  476,  13  L.R.A.  326; 
135  Ind.  178,  34  N.  E.  999,  41  A.  S.  Taul  v.  Gampbell,  7  Yerg.  (Tenn.) 
R.  422,  22  L.R.A.  42;  McLaughlin  v.  319,  27  Am.  Dec.  508;  Bro^mson  v. 
Rice,  185  Mass.  212,  70  N.  E.  52,  102  HuU,  16  Vt.  309,  42  Am.  Dec.  517 ; 
A.  S.  R.  339;  Appeal  of  Lewis,  85  Ketchum  v.  Walsworth,  5  Wis.  95,  68 
Mich.  340,  48  N.  W.  580,  24  A.  S.  R.  Am.  Dec.  49,  overruled  on  another 
94.  point  by  Bennett  v.   Child,  19  Wis. 

Notes:  26  Am.  Rep.  66;  30  L.R.A.  362,  88  Am.  Dec.  692. 
306;  Ann.  Gas.  1912G  827.  Notes:  26  Am.  Rep.  66;  2  L.R.A. 

7.  McLaughlin   v.    Rice,   185   Mass.  434;  30  L.R.A.  316,  321. 

212,  70  N.  E.  52,  102  A.  S.  R.  339.  Hemingway  v.  Scales,  42  Miss.  1,  97 

8.  Fogleman  v.  Shively,  4  Ind.  App.  Am.  Dec.  425,  2  Am.  Rep.  586  (statute 
197,  30  N.  E.  909,  51  A.  S.  R.  213;  providing  that  all  conveyances  or  de- 
Marburg  V.  Gole,  49  Md.  402,  33  Am.  vises  to  two  or  more  persons  shall  be 
Rep.  266;  Pray  v.  Stebbins,  141  Mass.  construed  to  create  estates  in  common, 
219,  4  N.  E.  824,  55  Am.  Rep.  462 ;  and  not  in  joint  tenancy,  unless  it  man- 
Hoag  V.  Hoag,  213  Mass.  50,  99  N.  ifestly  appears  from  the  tenor  of  the 
E.  521,  Ann.  Gas.  1913E  886;  Gibson  instrument  that  it  was  intended  to 
V.  Zimmerman,  12  Mo.  386,  51  Am.  create  a  joint  tenancy  with  the  right 
Dec.   168;   Hall  v.   Stephens,  65  Mo.  to  the  survivor  or  survivors). 
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contrary  intent  is  expressed,*  have  been  held  applicable  to  conveyances 
to  husband  and  wife,  and  that  therefore  express  words  of  limitaticm 
were  required  to  create  an  estate  by  the  entireties.^^  It  has  been  held 
that  where  land  is  conveyed  to  a  htisband  and  wife,  the  character  of 
the  estate  as  one  by  the  entireties  is  not  changed  by  a  limitation  that 
in  the  event  she  shall  survive  she  shall  have  the  use  and  enjoyment  of 
said  lands  and  improvements,  and  the  rents,  issues,  and  profits  thereof, 
and  at  her  death  the  estate  in  remainder  will  go  to  her  children  by 
the  husband.^^  The  habendum  in  a  deed  whereby  an  estate  in  land 
is  provided  for  a  man  and  his  wife,  and  their  heirs  and  assigns,  may 
be  operative  to  enlarge  the  premises  in  such  deed  wherein  the  hus- 
band alone  is  granted  an  estate,  and  to  vest  in  both  husband  and  wife 
an  estate  by  the  entireties.^* 

133.  Express  Limitations  as  to  Nature  of  Tenancy. — It  has  fre- 
quenUy  been  said  that  the  same  words  in  an  instrument  which  make 
two  other  persons  joint  tenants  will  make  a  husband  and  wife  tenants 
of  the  entirety,^*  and  it  seems  to  be  the  consensus  of  the  English 
adjudications  as  well  as  of  the  early  law  writers,  that  husband  and 
wife  cannot,  by  any  words  of  limitation,  however  well  chosen  for 
that  purpose,  receive  an  estate  as  joint  tenants.**  There  is,  however, 
in  the  recent  cases,  authority  for  the  position  that  a  deed  might  be 
executed  to  a  husband  and  wife  which  would  convey  to  them,  if  the 
language  of  the  deed  explicitly  said  so,  a  joint  tenancy.*'  So,  on  the 
question  whether  the  estate  conveyed  to  husband  and  wife  may  be 

9.  See  Cotenancy,  vol.  7,  p.  813.  Dec.  49,  overruled  on  another  point 

10.  Bader  v.  Dyer,  106  la.  715,  77  by  Bennett  v.  Child,  19  Wis.  362,  88 
N.  W.  469,  68  A.  S.  R.  332.  Am.  Dec.  692. 

Notes:  18  Am.  Dec.  381;  2  Ann.  Cas.       Notes:   18  Am.  Dec.  383;  26  Am. 

559;  12  Ann.  Cas.  198.  Rep.  65;  30  L.R.A.  322. 

11.  Cole  Mfg.  Co.  V.  Collier,  95  In  Simons  v,  Bollinger,  164  Ind.  83, 
Tenn.  115,  31  S.  W.  1000,  49  A.  S.  R.  56  N.  E.  23,  48  L.R.A.  234,  it  is  held 
921,  30  L.R.A.  315.  that  an  estate  by  entireties,  and  not  one 

12.  McLeod  v.  Tarrant,  39  S.  C.  of  joint  tenancy,  is  created  by  a  deed 
271,  17  S.  E.  773,  20  L.H.A.  846  (in  made  to  husband  and  wife  "jointly," 
this  case  the  granting  clause  was  to  and  the  word  "jointly"  will  he  con- 
the  husband  alone,  but  the  habendum  strued  as  surplusage. 

was  to  hold  unto  the  husband  and  wife.  In  Hoag  v.  Hoag,  213  Mass.  50,  99 

their   heirs,    etc.,    and    the   warranty  N.  E.  521,  Ann.  Cas,  1913E  886,  when 

clause  ran  to  both  husband  and  wife,  the  habendum  in  a  deed  to  husband  and 

their  heirs,  etc.).  wife  to  the  grantees  "as  joint  tenants 

13.  Hoag  V.  Hoag,  213  Mass.  50,  99  in  joint  tenancy,  and  to  the  survivor  of 
N.  E.  521,  Ann.  Cas.  1913E  886;  Wil-  them  and  their  and  such  survivors, 
son  V.  Frost,  186  Mo.  311,  85  S.  W.  heirs  and  assigns,  to  their  own  use  and 
376, 105  A.  S.  R.  619,  2  Ann.  Cas.  557;  behoof  forever"  it  was  held  that  an  e»- 
Den  V.  Hardenbergh,  10  N.  J.  L.  42,  tate  by  the  entireties  was  crated. 

18  Am.  Dec.  371 ;  Wyckoff  v.  Gardner,  14.  Notes :  18  Am.  Dec.  379 ;  30 
20  N.  J.  L,  556,  45  Am.  Dec.  388:  Ket-  L.R.A.  322. 

chum  V.  Walsworth,  5  Wis.  95,  68  Am.       15.  Thomburg  v.  Wiggins,  135  Ind. 
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expressly  limited  so  as  to  render  them  tenants  in  common,  the  author- 
ities are  not  in  accord.  It  has  been  said  that  husband  and  wife  were 
incapable  of  taking  an  estate  of  that  description ;  that  such  an  estate  , 
without  any  of  its  rights  or  incidents  is  a  legal  impossibility.**  So, 
chiefly  on  the  theory  that  in  law  husband  and  wife  are  one  person, 
and  are  therefore  legally  incapacitated  to  take  in  severalty,  and  that 
a  grantor  cannot  remove  this  incapacity,  without  the  intervention  of 
a  trustee,  it  is  held  in  some  cases  that  though  the  conveyance  is  ex- 
pressly made  to  them  to  hold  as  tenants  in  common,  they  of  necessity 
take  as  tenants  by  the  entirety.*^  There  is,  however,  no  legal  inca- 
pacity on  the  part  of  husbaiid  and  wife  to  hold  as  tenants  in  common 
or  joint  tenants,  as  is  shown  in  the  instance  where  a  man  and  woman 
80  holding  subsequently  marry,  the  marriage  not  changing  their 
tenancy  into  one  by  the  entirety ;  and  there  is  well  considered  authority 
for  the  position,  which  seems  the  better  view,  that  if  land  is  con- 
veyed to  husband  and  wife  with  the  express  limitation  to  hold  as 
tenants  in  common,  they  will  be  so  regarded.*^  Still  even  though 
husband  and  wife  may  take  as  tenants  in  common  instead  of  as  ten- 
ants by  the  entireties,  the  intention  to  create  a  tenancy  in  common 
must  dearly  be  shown  in  the  deed.** 

178,  34  N.  E.  999,  41  A.  S.  R.  422,  22  Notes:  18  Am.  Dec.  384;  2  L.R.A. 

L.R.A.  42;  Baker  v.  Stewart,  40  Kan.  434;  30  L.R.A.  323. 

442,  19  Pac.  904,  10  A.  S.  R.  213,  2  See  AUes  v.  Lyon,  216  Pa.  St.  604, 

L.R.A.  434;  Hoag  v.  Hoag,  213  Mass.  66  Atl.  81, 116  A.  S.  R.  791,  10  L.R.A. 

50,  99  N.  E.  521,  Ann.  Cas.  1913E  886;  (N.S.)  463. 

In  re  Albrecht,  136  N.  Y.  91,  32  N.  E.  18.  Hunt  v.  Blackburn,  128  U.   S. 

632,  32  A.  S.  R.  700,  18  L.R.A.  329;  464,  9  S.  Ct.  125,  32  U:  S.   (L.  ed.) 

Hiles  v.  Fisher,  144  N.  Y.  306,  39  N.  488;  Thornburg  v.  Wiggins,  135  Ind. 

E.  337,  43  A.  S.  R.  762,  30  L.R.A.  305,  178,  34  N.  E.  999,  41  A.  S.  R.  422,  22 

Notes:  41  A.  S.  R.  429;  30  L.R.A.  L.R.A.  42;  Baker  v.  Stewart,  40  Kan. 

322;  Ann.  Cas.  1912C  927.  442,  19  Pac.  904,  10  A.  S.  R.  213,  2 

Wilkins  v.  Young,  144  Ind.  1,  41  L.R.A.    434;    Robinson's    Appeal,    88 

N.  E.  68,  590,  55  A.  S.  R.  162  (hold-  Me,  17,  33  Atl.  652,  51  A.  S.  R.  367,  30 

ing  that  a  conveyance  *'to  have  and  L.R.A.  331;  Fulper  v.  Fulper,  54  N. 

hold  the  same  to  the  said  Samuel  Gor-  J.  Eq.  431,  34  Atl.  1063,  55  A.  S.  R. 

don  and  Phoebe  Gordon,  his  wife,  in  590,  32  L.R.A.  701;  In  re  Albrecht, 

joint  tenancy,  their  heirs  and  assigns  136  N.  Y.  91,  32  N.  E.  632,  32  A.  S.  R. 

forever,"  created  in  them  a  joint  ten-  700,  18  L.R.A.  329;  Hiles  v.  Fisher, 

ancy  and  not  a  tenancy  by  the  entire-  144  N.  Y.  306,  39  N.  E.  337,  43  A.  S. 

ties).  R.  762,  30  L.R.A.  305. 

16.  Martin  v.  Jackson,  27  Pa.   St  Notes:  18  Am.  Dec.  385;  41  A.  S. 
504,  67  Am.  Dec.  489.  R.   429;    30   L.R.A.    322;   33    L.R.A. 

17.  Martin  v.   Jackson,  27  Pa.  St.  (N.S.)  167. 

504,  67  Am.  Dec.  489;  In  re  Bram-       19.  Wilson  v.  Frost,  186  Mo.  311, 
berry,  156  Pa.  St.  628,  27  Atl.  405,  86  S.  W.  375, 105  A.  S.  R.  619,  2  Ann. 
36  A.   S.  R.  64,  22  L.R.A.  594   (re-  Cas.  557. 
f erring  to  early  case). 
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General  Incidents  and  ChajracterUtics  of  Estate 

134.  In  General. — ^In  case  of  a  joint  tenancy  the  cotenants  are 
deemed  seized  per  my  et  per  tout ;  **  in  this  respect  a  tenancy  by  the 
entireties  differed;  in  such  a  tenancy  the  husband  and  wife  were 
deemed  seized  per  tout,  but  not  per  my,  each  being  the  owner  of  the 
whole  but  not  of  the  half  or  undivided  share.*  As  has  been  said  the 
parties  do  not  hold  by  moieties,  but  take  as  one  person,  taking  as  a 
corporation  would  take.*  The  treason  of  the  husband  does  not  work 
a  forfeiture  so  as  to  destroy  the  estate  of  the  wife.'  In  a  recent  case 
the  oneness  or  unity  of  the  estate  of  a  husband  and  wife  has  been 
carried  to  an  unusual  extent,  and  it  is  there  held  that  the  statute  of 
limitation  does  not  run  against  them  during  coverture  as  to  an  action 
to  recover  possession  of  lands  held  by  the  entirety.*  An  estate  by 
entirety  was  never  subject  to  dower.  If  one  dies,  the  other  takes  the 
whole.  The  wife's  right  to  dower  is  inchoate  till  her  husband  dies, 
and  at  his  death,  in  case  of  an  estate  by  entirety,  she  takes,  not  dower, 
but  all.  Dower  will  not  be  carved  out  of  an  estate  held  in  joint  ten- 
ancy ;  seisin  in  severalty  is  necessary  to  support  it.  And  this  is  true 
as  to  an  estate  by  entirety .•  Similarly  an  estate  by  the  entireties  was 
not  subject  to  curtesy,  but  in  such  a  case  the  husband  takes  the  whole 
estate  as  survivor.*  Real  estate  held  by  entireties  may  be  subject  to 
the  right  of  homestead  exemption  under  a  statute  exempting  real  . 

20.  Den  v.  Hardenbergh,  10  N.  J.  R.  580 ;  Fairchild  v.  Chastelleux,  1  Pa. 

L.  42,  18  Am.  Dec.  371.     See  Cotbn-  St.  176,  44  Am.  Dec.  117;  Alles  v. 

AKCY,  vol.  7,  p.  811.  Lyon,  216  Pa.  St.  604,  66  Atl.  81,  116 

1.  Simons  v.  Bollinger,  154  Ind.  83,  A.  S.  R.  791,  10  L.R.A.(N.S.)   463; 
56  N.  E.  23,  48  L.R.A.  234;  Harding  Taul  v.  Campbell,  7  Yerg.  (Tenn.)  319, 
V.  Springer,  14  Me.  407,  31  Am.  Dec.  27  Am.  Dec.  508;  Brownson  v.  Hull, 
61;  Pray  v.  Stebbins,  141  Mass.  219,  16  Vt.  309,  42  Am.  Dec.  517. 
4  N.  E.  824,  55  Am.  Rep.  462;  Lewis'  2.  Corinth  v.  Emery,  63  Vt.  505,  22 
Appeal,  85  Mich.  340,  48  N.  W.  580,  Atl.  618,  25  A.  S.  R.  780. 
24  A.  S.  R.  94;  Dickey  v.  Converse,  3.  Den  v.  Hardenbergh,  10  N.  J.  L. 
117  Mich.  449,  76  N.  W.  80,  72  A.  S.  42, 18  Am.  Dec.  371;  Corinth  v.  Emery, 
R.  568 ;  Hall  v.  Stephens,  65  Mo.  670,  63  Vt.  505,  22  AU.  618,  25  A.  S.  R. 
27  Am.  Rep.  302;  Wentworth  v.  Rem-  780. 
ick,  47  N.  H.  226,  90  Am.  Dec.  573;  Note:  18  Am.  Dec.  386. 
Wyckoflf  V.  Gardner,  20  N.  J.  L.  556,  4.  Johnson  v.  Edwards,  109  N.  C. 
45  Am.  Dec.  388 ;  Den  v.  Hardenbergh,  466, 14  S.  E.  91,  26  A.  S.  R.  580. 
10   N.   J.  L.   42,  18   Am.   Dec.   371 ;  5.  Roulston  v.  Hall,  66  Ark.  305,  50 
Jackson  v.  McConnell,  19  Wend.  (N.  S.  W.  690,  74  A.  S.  R.  97;  Agar  v. 
Y.)  175,  32  Am.  Dec.  439;  Doe  V.  How-  Streeter,  183  Mich.   600,  150  N.   W. 
land,   8   Caw.    (N.  Y.)    277,  18  Am.  160,  L.R.A.1915D  196.    See  also  Dow- 
Dec.  445;  Bertles  v.  Nunan,  92  N.  Y.  er,  vol.  9,  p.  577. 
152,  44  Am.  Rep.  361;  Bruce  v.  Nich-  6.  Donovan  v.  Griffith,  216  Mo.  149, 
Olson,  109  N.  C.  202,  13  S.  E.  790,  26  114  S.  W.  621,  128  A.  S.  R.  458,  15 
A.   S.  R.  562;   Johnson  v.   Edwards,  Ann.  Cas.  724,  20  L.R.A.(N.S.)   825. 
109  N.  C.  466,  14  S.  E.  91,  26  A.  S.  See  also  Curtesy,  vol.  8,  p.  396. 
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estate  belongmg  to  the  heacf  of  a  family  to  a  certain  amount.'  It  has 
been  held  that  a  statute  providing  that  in  case  a  divorce  is  granted 
to  a  wife  she  shall  be  entitled  during  her  life  to  a  third  of  all  the 
lands  whereof  her  husband  was  seised  of  an  estate  of  inheritance  at 
any  time  during  the  marriage  does  not  apply  to  an  estate  held  by  the 
entireties,  as  the  husband's  estate  therein  is  not  one  of  inheritance.^ 
It  has  been  held  that  if  a  husband  and  wife  are  registered  owners  by 
entireties  of  a  city  lot,  and  a  municipal  lien  is  filed  against  the  wife 
alone,  on  which  judgment  is  entered  against  her  only,  the  lien,  as  to 
her  husband,  is  a  nullity,  and  a  sale  thereunder  passes  no  title,  and 
if  the  wife  buys  at  such  sale,  she  buys  nothing  that  she  did  not  have 
before,  namely  her  own  right  of  survivorship.*  The  Rule  in  Shelly's 
Case  is  applicable  to  ^  conveyance  to  husband  and  wife  and  may 
operate  to  enlarge  and  vest  the  whole  fee  in  them  by  the  entireties.  ^^ 
A  tenant  by  the  entirety  has  been  held  to  be  a  freeholder  within  the 
meaning  of  that  term  in  a  statute  relating  to  public  improvements  on 
the  petition  of  a  certain  number  of  freeholders.^* 

135.  Judgments  and  Mechanics'  Liens. — It  is  a  general  rule  that 
judgments  create  liens  only  because  the  land  is  made  liable  by  statute 
to  be  seized  and  sold  on  execution.  A  judgment  creditor  stands  in 
the  place  of  his  debtor,  and  he  can  take  the  property  of  his  debtor 
subject  only  to  the  charges  to  which  it  was  justly  liable  in  the  hands 
of  the  debtor  at  the  time  of  the  redemption  of  the  judgment.**  It 
has  been  held  as  a  consequence  that  if  an  estate  by  entireties  cannot 
be  sold  on  execution  for  a  debt  of  the  husband,*'  a  judgment  against 
the  husband  constitutes  no  lien  on  the  land  so  held  during  the  life  of 
the  wife.**  So  it  has  been  held  where  a  husband  and  wife  own  land 
as  tenants  by  the  entirety,  and  the  husband  commences  an  action  for 

7.  Jackson  v.  Shelton,  89  Tenn.  82,  66  Atl.  37,  121  A.  S.  R.  578,  12  Ann. 
16  S.  W.  142, 12  L.R.A.  514.  See  gen-  Cas.  51,  9  L.R.A.(N.S.)  102G.  See 
erally,  Homesteao,  ante,  p.  572.  Judgments. 

8.  Roulston  v.  Hall,  66  Ark.  305,  50  13.  See  infra,  par.  147  et  seq.,  as  to 
S.  W.  690,  74  A.  S.  R.  97.  liability  to  execution  for  debt  of  hus- 

9.  Alles  V.  Lyon,  216  Pa.  St.  604,  66  band. 

Atl.  81,  116  A.  S.  R.  791,  10  L.R.A.       14.  Davis  v.  Clark,  26  Ind.  424,  89 

(N.S.)  463.  Am.  Dec.  471;  Jordan  v.  Reynolds,  105 

Note :  12  Ann.  Cas.  54.  Md.  288,  66  Atl.  37,  121  A.  S.  R.  578, 

10.  Note:  30  L.R.A.  312.  12  Ann.  Cas.  51,  9  L.R.A.(N.S.)  1026; 
See  Joerger  v.  Joerger,  193  Mo.  133,  Bruce  v.  Nicholson,  109  N.  C.  202,  13 

91  S.  W.  918,  5  Ann.  Cas.  534,  holding  S.  E.  790,  26  A.  S.  R.  562. 
that  a  deed  of  land  to  husband  and       Notes:    9    L.R.A.(N.S.)    1027;    42 
wife  "and  to  the  survivor  of  them  and  L.R.A.(N.S.)  555. 
to  the  heirs  and  assigns  of  such  sur-       In  Jordan  v.  Reynolds,  105  Md.  288, 
vivor"  creates  in  the  grantees  an  estate  66  Atl.  37,  121  A.  8.  R.  578,  12  Ann. 
by  entireties.  Cas.  51,  9  L.R.A.(N.S.)  1025,  it  is  held 

See  also  Shelley'3  Case.  that  a  judgment  against  the  husband 

11.  Note :  Ann.  Cas,  1913D  329.  does  not  constitute  a  lien  on  the  estate 

12.  Jordan  v.  Reynolds,  105  Md.  288,  so  as  to  disable  the  spoases  from  con- 
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a  divorce  against  his  wife,  which  action  is  afterward  dismissed,  but 
while  it  is  pending  the  court  renders  a  judgment  in  favor  of  the  wife 
and  against  the  husband  for  alimony,  that  such  judgment  is  not  an 
incumbrance  on  the  land.**  There  is  authority  for  the  position  that 
though  an  estate  by  entireties  cannot  be  sold  on  execution  by  creditors 
of  the  husband  during  the  life  of  the  wife,  a  judgment  against  the 
husband  will  create  a  lien  on  the  estate  of  Uie  husband  which  might 
become  operative  in  case  he  survived  his  wife.**  Still  the  expectancy 
of  survivorship  of  a  man  holding  an  estate  by  entireties  with  his  wife 
is  not  subject  to  a  lien  in  favor  of  his  individual  judgment  creditors, 
which  will  prevent  a  good  title  to  the  property  from  passing  by  a 
joint  deed  of  the  owners.  Such  conveyance  would  take  precedence 
of  and  defeat  any  inchoate  right  the  judgmejit  creditor  of  the  hus- 
band had  contingent  on  the  death  of  the  wife.*'  Where  the  husband 
is  deemed  to  have  such  an  interest  in  the  land  held  by  entireties  that 
it  may  be  sold  on  execution,  it  would  seem  on  principle  that  a  judg- 
ment against  him  would  constitute  a  lien  on  his  interest  to  the  same 
extent  as  on  his  other  real  estate.**  There  is  authority  for  the  position 
that  a  mechanic's  lien  cannot  be  acquired  on  property  held  by  a 
huslband  and  wife  as  tenants  by  the  entireties  for  a  debt  contracted  by 
one  of  the  spouses.**  When  a  married  woman's  power  to  bind  herself 
by  contract  is  limited  to  contracts  with  respect  to  her  separate  prop- 
erty, it  has  been  held  that  she  is  not  to  be  deemed  as  having  a  separate 
property  in  lands  held  by  herself  and  her  husband  as  tenants  by  the 
entireties,  and  therefore  her  contract  jointly  with  her  husband  for 
improvements  on  such  lands  is  not  binding  on  her  personally.^®  On 
the  other  hand,  it  has  been  held  that  a  mechanic's  lien  on  land  held 
by  husband  and  wife  as  tenants  by  the  entireties  may  be  enforced  as 
against  her,  if  based  on  a  just  claim  for  materials  used  in  constructing 
a  barn  on  the  premises,  when  she  knew  of  the  intention  of  her  hus- 
band to  construct  the  barn  and  purchase  materials  therefor,  and  made 
no  objection  thereto.* 

136.  Partition. — At  common  law  it  was  well  settled  that  an  estate 
held  by  the  entireties  could  not  be  partitioned.*    The  rule  is  based  on 

veying  a  good  title  and  that  therefore  also  Jordan  v.  Reynolds,  105  Md.  288, 

in  such  a  case  they  may  maintain  suit  06  Atl.  37,  121  A.  S.  R.  578,  12  Ann. 

for  specific  performance.  Cas.  51,  9  L.R.A.(N.S.)  1026. 

15.  Shinn  v.  Shinn,  42  Kan.  1,  21  18.  Note:  9L.R.A.(N.S.)  1026. 
Pac.  813,  4  L.R. A.  224.  19.  Note :  Ann.  Cas.  1912C  1243. 

16.  Beihl  v.  Martin,  236  Pa.  St.  519,  20.  Speier  v.  Opfer,  73  Mich.  35,  40 
84  Atl.  953,  42  L.R.A.(N.S.)  555  (re-  N.  W,  909,  16  A.  S.  R.  556,  2  L.R.A. 
ferring  to  and  explaining  earlier  case).  354. 

Notes:  42  L.R.A.(N.S.)   555;  Ann.  1.  Wilson  v.  Login,  131  Ind.  191,  30 

Cas.  191 2C  1244.  N.  E.  1079,  31  A.  S.  R.  426. 

17.  Beihl  v.  Martin,  236  Pa.  St.  519,  2.  Thomburg  v.  Wiggins,  136  InA 
84  AU.  953,  42  L.R.A.(N.S.)  555.   See  178,  34  N.  E.  999,  41  A.  S.  R.  422,  22 
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the  principle  that  husband  and  wife  are  one  person  in  law,  and  can- 
not take  the  estate,  in  parts  or  shares,  like  joint  tenants  or  tenants  in 
common,  but  each  may  take  the  whole,  or  in  the  ancient  phrase,  they 
are  seised  not  per  my  et  per  tout,  but  per  tout  only.*  And  it  has  been 
held  that  a  wife  is  not  entitled  to  partition  of  the  lumber  into  which 
timber  cut  from  the  land  by  her  husband  without  her  consent  has 
been  converted.*  It  is  the  prevailing  view  that  an  absolute  divorce 
severs  the  tenancy  and  converts  it  into  a  tenancy  in  common  and  of 
course  after  such  a  divorce  the  estate  may  be  partitioned.'  Where  the 
Married  Women's  Acts  are  construed  to  create  a  quasi  separate  inter- 
est of  the  wife  in  estates  held  by  the  entireties,  during  their  joint  lives, 
with  remainder  to  the  survivor,  thus  creating  a  quasi  tenancy  in 
common  between  them  during  their  lives,  it  has  been  held  that  a 
grantee  of  the  husband  succeeds  to  the  husband's  rights  and  becomes 
a  quasi  tenant  in  common  with  the  wife  during  the  joint  lives  of  the 
spouses  and  may  have  partition  against  the  wife;  but  the  right  is 
limited  to  the  quasi  tenancy  in  common  for  the  joint  lives  of  the 
spouses.*  Still  there  is  authority  for  the  position  that  such  a  pur- 
chaser cannot  maintain  a  suit  for  partition  against  the  other  spouse, 
but  that  the  common  law  rule  as  to  compulsory  partition  between 
tenants  by  the  entireties  still  prevails.'  By  statute  in  some  jurisdic- 
tions it  has  been  expressly  provided  that  estates  held  by  the  entireties 
may  be  partitioned.*  But  as  regards  involuntary  partition  it  has  been 
held  that  the  common  law  is  not  changed  by  a  statute  which  provides 
that  husband  and  wife  may  convey  to  each  other  and  make  partition, 
since  the  purpose  of  the  statute  was  to  emancipate  a  married  woman 
from  the  rules  of  the  common  law,  and  was  not  intended  to  place  her 
in  a  position  in  respect  to  her  property  rights  where  she  could  be 
coerced.  The  word  "may,"  as  used  in  the  statute,  is  permissive  in 
character,  implying  a  mutuality  of  action,  but  was  never  intended 

L.R.A.  42;  Simons  v.  Bollinger,  154  (N.S.)  98;  Ann.  Cas.  1913E  888. 

Ind.  83,  56  N.  E.  23,  48  L.R.A.  234;  3.  Note:  42  L.R.A.(N.S.)  99. 

Hoag  V.  Hoag,  213  Mass.  50,  99  N.  E.  4.  Jones  v.  Smith,  149  N.  C.  318, 

521,  Ann.  Cas.  1913E  886;  Heming-  62  S.  E.  1092,  128  A.  S.  R.  661,  19 

way  V.  Scales,  42  Miss.  1,  97  Am.  Dec.  L.R.A.(N.S.J  1037. 

425,  2  Am.  Rep.  586;  Wentworth  v.  6.  See  infra,  par.  140. 

Remick,  47  N.  H.  226,  90  Am.  Dec.  6.  Schulz  v.  Ziegler,  80  N.  J.  Eq. 

573;  Den  v.  Hardenbergh,  10  N.  J.  L.  199,  83  Atl.  968,  42  L.R.A.(N.S.)  98 

42,  18  Am.  Dec.  371;  Jones  v.  Smith,  and  note.    See  aJso  Buttlar  v.  Rosen- 

149  N.  C.  318,  62  S.  E.  1092,  128  A.  blath,  42  N.  J.  Eq.  651,  9  Atl.  695,  59 

S.    R.    661,    19    L.R.A.(N.S.)    1037;  Am.  Rep.  52;  Hiles  v.  Fisher,  144  N. 

Corinth  V.  Emery,  63  Vt.  505,  22  Atl.  Y.  306,  39  N.  E.  337,  43  A.  S.  R.  762, 

618,   25  A.   S.   R.   780;  Ketchum   v.  30  L.R.A.  305. 

Walsworth,  5  Wis.  49,  68  Am.  Dec.  Note :  Ann.  Cas.  1913E  889. 

49,  overruled  on  another  point  by  Ben-  7.  Ann,  Cas.  191 3E  889. 

nett  V.  Child,  19  Wis.  362,  88  Am.  8.  Bertles  v.  Nunan,  92  N.  Y.  152,  44 

Dec.  692.  Am.  Rep.  361. 
Notes:    30  L.R.A.   335;   42  L.R.A. 
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£0  place  her  in  a  position  where,  against  her  will,  she  may  be  forced 
to  lose  whatever  advantage  she  possessed  by  holding  real  property 
under  the  rule.  Any  other  construction  would  be  repugnant  to  the 
uniform  spirit  of  ben^t  to  the  married  woman  in  her  property  rights, 
observable  in  all  these  statutes.* 

Right  of  Swrviving  Spouse 

137.  In  GeneraL — ^The  right  of  survivorship  is  an  incident  at  com- 
mon law  to  estates  by  the  entireties,  so  that  on  the  death  of  one  of  the 
spouses  the  other  takes  the  entire  estate.**  Though  estates  by  entireties 
with  the  common  law  incident  of  survivorship  have  been  abolished 
by  statute  or  have  not  been  recognized  as  ever  existing  in  a  particular 
jurisdiction,  land  may  still  be  so  conveyed  and  limited  in  a  convey- 
ance to  a  husband  and  wife,  that  the  survivor  would  be  entitled  to 

9.  Note:  42  L.R.A.(N.S.)  99.  N.  J.  L.  42, 18  Am.  Dec.  371;  Wyckoff 

10.  Branch  v.  Polk,  61  Ark.  388,  33  v.  Gardner,  20  N.  J.  L.  656,  45  Am. 
S.  W.  424,  54  A.  S.  R.  266,  30  L.R.A.  Dec.  388;  Doe  v.  Howland,  8  Cow.  (N. 
324;  Roulston  v.  Hall,  66  Ark.  305,  50  Y.)  277,  18  Am.  Dec.  445;  Bertles  v. 
S.  W.  690,  74  A.  S.  R.  97 ;  Robertson  Nunan,  92  N.  Y.  152,  44  Am.  Rep.  361 ; 
V.  Robinson,  87  Ark.  367,  112  S.  W.  Stelz  v.  Shreck,  128  N.  Y.  263,  28  N. 
883,  128  A.  S.  R.  35 ;  Lux  v.  Hoff,  47  E.  510,  26  A.  S.  R.  475, 13  L.R.A.  325 ; 
111.  425,  95  Am.  Dec.  502 ;  Simpson  v.  Needham  v.  Branson,  27  N.  C.  426,  44 
Pearson,  31  Ind.  1,  99  Am.  Dec.  577 ;  Am.  Dec.  45 ;  Harrison  v.  Ray,  108  N. 
Thornburg^  v.  Wiggins,  135  Ind.  178,  C.  215,  12  S.  E.  993,  23  A.  S.  R. 
34  N.  E.  999,  41  A.  S.  R.  422,  22  L.R.A.  57,  11  L.R.A.  722;  Jones  v.  Smith. 
42 ;  Fogleman  v.  Shivley,  4  Ind.  App.  149  N.  C.  318,  62  S.  E.  1092,  128 
197,  30  N.  E.  909,  51  A.  S.  R.  213;  A.  S.  R.  661,  19  L.R.A.(N.S.)  1037; 
Baker  v.  Stewart,  40  Kan.  442, 19  Pae.  Fairchild  v.  Cfaastelleux,  1  Pa.  St.  126, 
904,  10  A.  S.  R.  213,  2  L.R.A.  434;  44  Am.  Dec.  117;  Martin  v.  Jackson, 
Harding  v.  Springer,  14  Me.  407,  31  27  Pa.  St.  504,  67  Am.  Dec.  489 ;  Boy- 
Am.  Dec.  61;  Marburg  v.  Cole,  49  Md.  ertown  Nat.  Bank  v.  Hartman,  147  Pa. 
402,  33  Am.  Rep.  266 ;  Hemingway  v.  St.  558,  23  Atl.  842,  30  A.  S.  R.  759 ; 
Scales,  42  Miss.  1,  97  Am.  Dec.  425,  2  McLeod  v.  Tarrant,  39  S.  C.  271,  17 
Am.  Rep.  586;  Pray  v.  Stebbins,  141  S.  E.  773,  20  L.R.A.  846;  Taul  v. 
Mass.  219,  4  N.  E.  824,  55  Am.  Rep.  Campbell,  7  Yerg.  (Tenn.)  319,  27  Am. 
462;  McLaughlin  v.  Rice,  185  Mass.  Dee.  508;  Johnson  v.  Lush,  6  Coldw. 
212,  70  N.  E.  52,  102  A.  S.  R.  339;  (Tenn.)  113,  98  Am.  Dec.  445;  Bed- 
Lewis'  Appeal,  85  Mich.  340,  48  N.  W.  dingfield  v.  EstiU,  118  Tenn.  39, 
580,  24  A.  S.  R.  94;  Speier  v.  Opfer,  100  S.  W.  108,  11  Ann.  Cas.  904, 
73  Mich.  35,  40  N.  W.  909, 16  A.  S.  R.  9  L.R.A.(N.S.)  640;  Brownson  v.  Hull, 
556,  2  L.R.A.  354;  Gibson  v.  Zimmer-  16  Vt.  309,  42  Am:  Dec.  517;  Corinth 
man,  12  Mo.  385,  51  Am.  Dec.  168;  v.  Emery,  63  Vt.  505,  22  Atl.  618,  25 
Hall  V.  Stephens,  65  Mo.  670,  27  Am.  A.  S.  R.  780;  Ketchum  v.  Walsworth, 
Rep.  302;  Wilson  v.  Frost,  186  Mo.  5  Wis.  95,  68  Am.  Dec.  49,  overruled 
311,  85  S.  W.  375,  105  A.  S.  R.  619,  2  on  another  point  by  Bennett  v.  Child, 
Ann.  Cas.  557;  Frost  v.  Frost,  200  Mo.  19  Wis.  362,  88  Am.  Dec.  692. 

474,  98  S.  W.  527,  118  A,  S.  R.  689;      Notes:  10  A.  S.  R.  99;  2  L.BJL  434; 
Wentworth  v.  Remick,  47  N.  H.  226,  90  30  L.R.A.  310. 
Am.  Dec  573;  Den  v.  Hardenbergh,  10 
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the  entire  estate.^^  Thus  a  deed  to  a  woman  and  her  husband,  and 
''the  survivor  of  them,  in  his  or  her  own  right/'  gives  each  a  life  estate, 
with  a  fee  to  the  survivor.^*  There  is  a  distinction  between  the  nature 
of  the  survivor's  interest  in  case  of  an  estate  by  entireties  and  in  an 
estate  in  ordinary  joint  tenancy.  In  case  of  an  estate  by  entireties 
the  survivor  is  vested  with  the  title  to  the  whole  estate  not  because  any 
new  or  further  interest  becomes  vested  on  the  death  of  his  cotenant, 
but  because  the  original  conveyance  vested  each  grantee  with  the 
entirety;  on  the  other  hand,  the  surviving  joint  tenant  takes  some- 
thing by  way  of  accretion  or  addition  to  his  interest,  gains  something 
he  previously  had  not,  the  undivided  moiety  which  belonged  to  the 
deceased.  The  survivor  of  husband  and  wife  has  no  increase  of  estate 
or  interest  by  the  decease,  having  before  the  entirety  been  previously 
seised  of  the  whole.^'  It  was  held  at  an  early  date  that  a  ^ouse  entitled 
by  survivorship  to  a  rent  charge  held  by  entireties  is  entitled  also  to 
arrears  thereof  unpaid  at  the  death  of  the  other  spouse.^^  It  seems  that 
ii  tiiere  be  a  specific  promise  of  lands  to  a  man  and  a  woman,  in  con- 
sideration of  their  intended  marriage,  and  they  afterwards  marry,  and 
the  conveyance  be  not  made  according  to  the  promise,  the  survivor  in 
whom  the  whole  interest  and  estate  would  have  vested  if  there  had 
been  a  conveyance  made  during  the  life  of  both,  would  be  well  entitled 
to  come  into  a  court  of  equity  for  a  conveyance  of  the  whole  estate 
to  himself  or  herself.^^  A  deed  to  a  husband  and  wife  may  be  subject 
to  such  a  limitation  that  on  the  happening  of  the  contingency,  all 
the  estate  of  the  wife  will  cease.^*  A  conveyance  to  a  husband  and 
his  wife  to  hold  during  their  lives,  has  been  held  to  ereate  a  joint 
tenancy  with  the  quality  of  survivorship  to  the  survivor  during  his 
or  her  life.^'  So  where  land  was  conveyed  to  a  husband  and  wife 
and  to  "his"  heirs  and  assigns  forever,  it  has  been  held  that  on  the 
death  of  the  husband  the  wife  was  at  least  entitled  to  the  entire  estate 
during  her  life.^* 

11.  Bartholomew  v.  Muzzy,  61  Conn,  Emery,  63  Vt.  505,  22  Atl.  618,  25  A 
387, 23  AtL  604,  29  A.  S.  R.  206;  Mittel  S.  R.  780. 

V.  Karl,  133  111.  65,  24  N.  E.  553,  8  14.  Note :  30  L.R.A.  311. 

L.R.A.  655.  •  16.  Chichester    v.    VasB,    1    Munf. 

Note:  30  L.R.A.  314.  (Va.)  98,  4  Am.  Dec.  531. 

12.  Mittel  V.  Karl,  133  111.  65,  24  N.  16.  Smith  v.  Smith,  23  Wis.  176,  99 
E.  553,  8  L.R.A.  655.  Am.  Dec.  153. 

13.  Gibson  v.  Zimmerman,  12  Mo.  17.  Hannan  v.  Towers,  3  Har.  &  J. 
385,  51  Am.  Dec.  168;  Den  v.  Harden-  (Md.)  147,  5  Am.  Dec.  427  (in  this 
bergh,  10  N.  J.  L.  42,  18  Am.  Deo.  case  however  the  court  did  not  consider 
371;  Beddingfield  v.  Estill,  118  Tenn.  whether  the  tenancy  was  an  ordinary 
39,  100  S.  W.  108,  11  Ann.  Cas.  joint  tenancy  distinguished  from  a  ten- 
904,  9  L.R.A.(N.S.)  640.  See  also  ancy  by  entireties,  and  passes  merely 
Alles  V.  Lyon,  216  Pa.  St.  604,  66  Atl.  on  the  right  of  sarvivorsfaip). 

81,  116  A.  S.  R.  791,  9  Ann.  Cas.  18.  Den  v.  Hcrdenbergh,  10  K.  J.  L. 
137,  10  L.R.A(N.S.)  463;  Corinth  v.  42, 18  Am.  Dec.  37L 
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138.  LoM  of  Right  of  Survivorship. — ^In  case  of  an  oifdinary  joint 
tenancy  one  cotenant,  by  a  conveyance  of  his  undivided  share,  may 
defeat  the  right  of  survivorship  in  the  other,  because  such  a  convey- 
ance operates  as  a  dissolution  of  the  joint  tenancy  and  the  creation, 
as  between  the  grantee  and  the  other  cotenant,  of  a  tenancy  in  com- 
mon.^* The  rule  is  different,  however,  in  case  of  a  tenancy  by 
entireties,  and  a  conveyance  by  the  husband  will  not  afifect  the  wife's 
righi;  of  survivorship ;  **  and  this  is  true  though  the  conveyance  is 
with  the  consent  of  the  wife,  and  even  the  fact  that  she  joined  in  the 
conveyance  will  not  defeat  her  right,  if  her  acknowledgment  was  not 
sufficient  to  render  the  conveyance  operative  against  her.^  Since  a 
husband  cannot  by  any  conveyance  on  his  part,  affect  the  wife's  right 
as  suhdvor,  a  fortiori  on  his  death  his  creditors  have  no  claim,  even  in 
equity,  as  against  the  wife's  title  as  survivor,  and  no  interest  of  the 
husband  survives  his  death  which  can  be  subjected  to  the  payment 
of  his  debts.*  The  murder  by  a  man  of  his  wife,  with  whom  he  holds 
an  estate  by  entireties,  has  no  effect  on  his  rights  to  the  estate  as 
survivor;  he  does  not,  on  her  death,  inherit  it  from  her,  within  the 
meaning  of  a  statute  which  provides  that  anyone  who  shall  feloniously 
kill  anyone  from  whom  he  would  inherit  property  shall  forfeit  all 
right  thereto.*  Nor  does  a  provision  of  a  statute  that  a  murderer  who 
would  take  property  belonging  to  the  victim  by  "deed,  will  or  other- 
wise" shall  forfeit  all  right,  affect  a  husband's  right  to  such  an  estate 
as  survivor ;  it  was  not  the  intention  of  the  legislature  that  vested  rights 

19.  See  Cotenancy,  vol.  7,  p.  815.       Branson,  27  N.  C.  426,  44  Am.  Dec.  45. 

20.  Branch  v.  Polk,  61  Ark.  388,  33  2.  Simpson  v.  Pearson,  31  Ind.  1,  99 
S.  W.  424,  54  A.  S.  R.  266,  30  L.R.A.  Am.  Dec.  577;  Hemingway  v.  Scales, 
324;  Roulston  v.  Hall,  66  Ark.  305,  50  42  Miss.  1,  97  Am.  Dec.  425,  2  Am. 
S.  W.  690,  74  A.  S.  R.  97 ;  Frost  v.  Rep.  586 ;  Ketchnm  v.  Walsworth,  5 
Frost,  200  Mo.  474,  98  S.  W.  527,  118  Wis.  95,  68  Am.  Dec.  49,  reversed  on 
A.  S.  R.  689;  Wyckoff  v.  Gardner,  20  another  point  by  Bennett  v.  Child,  19 
N.  J.  L.  556,  45  Am.  Dec.  388;  Doe  v.  Wis.  362,  88  Am.  Dec.  692. 
Howland,  8  Cow.  (N.  Y.)  277,  18  Am.  Notes:  10  A.  S.  R.  99;  30  L.R.A. 
Dec.  445;  Bertles  v.  Nunan,  92  N.  Y.  311;  12  Ann.  Cas.  54. 

152,  44  Am.  Rep.  361;  Hiles  v.  Fish-  3.  Bettingfleld  v.  Estill,  118  Tenn. 
pr,  144  N.  Y.  306,  39  N.  E.  337,  43  A.  39,  100  S.  W.  108,  11  Ann.  Cas.  904, 
S.  R.  762,  30  L.R.A.  305;  Needham  v.  9  L.R.A.(N.S.)  640. 
Branson,  27  N.  C.  426,  44  Am.  Dec.  The  above  case  is  one  of  first  im- 
45;  Fairchild  v.  Chastelleux,  1  Pa.  St.  pression  as  regards  the  effect  of  the 
176,  44  Am.  Dec.  117;  Taul  v.  Camp-  felonious  killing  of  one  spouse  by  the 
bell,  7  Yerg.  (Tenn.)  319,  27  Am.  Dec.  other  on  the  tatter's  right  to  take  the 
508;  Ketchum  v.  Walsworth,  5  Wis.  entire  estate  as  survivor,  and  has  been 
95,  68  Am.  Dec.  49,  reversed  on  an^  criticised  and  the  opinion  expressed 
other  point  by  Bennett  v.  Child,  19  that  as  the  devolution  of  property  is 
Wis.  362,  88  Am.  Dec.  692.  not   involved,  the  rule  applicable  to 

Notes:  12  L.R.A.  514;  30  L.R.A.  328.  wills  and  insurance  should  be  applied, 
1.  Doe  V.  Howland,  8  Cow.  (N.  Y.)   and  nnder  the  principles  laid  down  in 
2V7,  18  Am.   Deo.  445;   Needham  v.  the  decisions  on  the  subject,  the  mur- 
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of  this  character  by  the  murderons  act  of  the  owner  should  be  for- 
feited.* Both  spouses  may  by  a  properly  executed  deed  convey  their 
entire  interest  in  the  estate  and  of  course  thereafter  no  right  would 
accrue  to  the  survivor.* 

Severance  of  Tenofney 

139.  In  General. — ^A  tenancy  by  entireties  cannot  be  severed  by  the 
act  of  either  the  husband  or  wife.*  Thus  in  case  of  a  joint  tenancy 
either  of  the  owners  may  at  his  pleasure  dispose  of  his  share  and  oon^ 
vey  it  to  a  stranger,  who  will  hold  undivided  and  in  common  with 
the  other  owner  or  owners;  not  so,  however,  with  tenants  by  entireties, 
neither  of  them  can  separately  dispose  of  or  convey  any  part  so  as  to 
work  a  severance  of  the  estate.'  It  has  also  been  held  that  a  fine  and 
recovery  against  either  of  the  spouses  is  not  operative  to  work  a 
severance.*  A  statute  authorizing  a  married  woman  to  convey  her 
separate  estate  has  been  held  not  to  authorize  her  to  convey  land 
which  she  and  her  husband  held  by  entireties  so  as  to  work  a  severance 
of  the  estate.*  In  case  of  an  estate  by  entireties  in  a  note  secured  by 
a  deed  of  trust  on  real  estate,  made  payable  to  husband  and  wife,  a 
foreclosure  sale  imder  the  deed  of  trust  would  sever  the  estate  and 
there  would  be  no  possibility  of  survivorship.  The  portion  of  the 
money  advanced  by  each  would  immediately  have  been  payable  to 
each,  and  the  trustee  would  have  been  obliged  to  pay  the  share 
advanced  by  each  to  them  separately.^* 

140.  Effect  of  Divorce;  Prevailing  View. — ^The  question  as  to  the 
effect  of  an  absolute  divorce  on  an  estate  by  entireties  did  not  arise 

derer  and  those  claiming  nnder  him  Den  v.  Hardenbergh,  10  N.  J.  L.  42, 18 

should  be  left  in  the  position  that  they  Am.  Dec.  371. 

would  have  occupied  had  the  crime  not  7.  Pray  v.  Stebbins,  141  Mass.  219, 

been  accomplished.    The  rule  of  public  4  N.  E.  824,  55  Am.  Rep.  462 ;  Gibson 

policy  would  be  satisfied  by  the  refusal  v.  Zimmerman,  12  Mo.  385,  51  Am.  Dec. 

to  enlarge  the  estate  of  the  murderer  168;  Frost  v.  Frost,  200  Mo.  474,  98 

or  to  enhance  its  enjoyment  by  him.  S.  W.  527,  118  A.  S.  R.  689;  Den  v. 

See  11  Ann.  Cas.  907  note.  Hardenbergh,  10  N.  J.  L.  42,  18  Am. 

4.  Beddingfleld  v.  Estill,  118  Tenn.  Dec.  371 ;  Doe  v.  Howland,  8  Cow.  (N. 

39,  100  S.  W.  108,  11  Ann.  Cas.  904,  Y.)   277,  18  Am.  Dec.  445;  Hiles  v. 

9  L.R.A.(N.S.)  640.  Fisher,  144  N.  Y.  306,  39  N.  E.  337,  43 

As  to  felonious  killing  as  affecting  A.  S.  R.  762,  30  L.R.A.  305 ;  Brownson 

the  right  to  inherit  or  otherwise  to  ben-  v.  Hull,  16  V t.  309,  42  Am.  Dec.  517 ; 

efit  by  the  homicide,  see  Desgbkt  and  Corinth  v.  Emery,  63  Vt.  505,  22  Atl. 

Distribution,  voL  9,  p.  47  et  seq.;  In-  618,  25  A.  S.  R.  780. 

surance;  Wills.  8.  Den  v.  Hardenbergh,  10  N.  J.  Li 

6.  See  infra,  par.  152.  42,  18  Am.  Deo.  371. 

6.  Simons  v.  Bollinger,  154  Ind.  83,  9.  Pray  y.  Stebbins,  141  Mass.  219, 

56  N.  E.  23,  48  L.R.A.  234;  Pray  v.  4  N.  E.  824,  65  Am.  Dec  462. 

Stebbins,  141  Mass.  219,  4  N.  E.  824,  10.  Johnston  v.  Johnston,  173  Mo. 

55  Am.  Rep.  462;  Wentworth  v.  Rem-  91,  73  S.  W.  202,  96  A,  S.  R.  486,  61 

ick,  47  N.  H.  226,  90  Am.  Dec.  573;  L.B.A.  166. 
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in  the  early  English  cases,  because  a  divorce  proper  granted  by  the 
ecclesiastical  court  was  merely  a  divorce  a  mensa  et  thoro,  which  did 
not  terminate  the  marriage  relation,  and  the  so-called  divorce  a  vinculo 
matrimonii  was  properly  an  annulment  of  the  marriage  ab  initio,^^ 
and  in  the  latter  case  the  estate  would  not  have  arisen ;  ^*  but  in  Eng- 
land since  the  divorce  act  (1857),  the  question  has  arisen  as  to  the 
effect  of  an  absolute  divorce,  and  it  has  been  held  that  the  estate  by 
the  entireties  was  severed  and  thereby  created  into  an  estate  in  joint 
tenancy.**  In  this  country  tiie  question  has  frequentiy  arisen.  By 
an  absolute  divorce,  the  legal  unity  of  husband  and  wife  on  which 
the  existence  of  an  estate  by  the  entirety  depends  being  thereby 
destroyed,  the  unity  of  persons — ^a  fiction  of  the  common  law — ^is 
deemed  to  be  resolved  by  the  divorce  into  two  distinct  individual 
persons  having  in  future  no  relations  to  each  other,  and  with  this 
change  in  their  relations,  a  corresponding  change  of  the  tenancy 
dependent  upon  the  previous  relation  must  necessarily  follow.  As 
they  cannot  longer  hold  in  joint  seisin  they  must  hold  by  moieties, 
so  it  is  the  prevailing  rule  that  by  the  divorce  the  estate  by  the  entir- 
eties is  converted  into  a  tenancy  in  common ;  **  and  this  has  been 
held  true  though  the  divorce  was  granted  in  one  jurisdiction  and 
the  land  was  situated  in  another.**  A.  divorce  thus  terminating  an 
estate  by  the  entirety  is  not  subject  to  the  objection  that  it  is  retro- 
active in  its  operation.**  While  estates  by  the  entirety  cannot  be 
partitioned  during  the  existence  of  the  marriage  relation,  on  becom- 
ing tenancies  in  common  on  the  divorce  of  the  parties,  it  is  obvious 
that  they  may  then  be  partitioned.*'    So  it  has  been  held  that  if  after 

11.  See   Divonos  ani>   Sbparation,  334;    10    L.R.A.(N.S.)    463;    L.R.A. 
vol,  9,  p.  243.  1915C  396;  4  Ann.  Gas.  1102. 

12.  See  supra,  par.  125.  See  infra,  par.  141,  as  to  the  view 

13.  Notes:  30  L.R.A.  334;  4  Ann.  that  such  an  estate  is  not  affected  by 
Cas.  1102.  divorce. 

14.  Donegan  v.  Donegan,  103  Ala.      As  to  tenants  in  common  generally, 
488,  15  So.  823,  49  A.  S.  R.  53 ;  En-  see  Cotbnanot,  vol.  7,  p.  815  et  seq. 
yeart  v.  Kepler,  118  Ind.  34,  20  N.  E.      16.  Note:  30  L.R.A.  334. 

539, 10  A.  S.  R.  94;  Reed  v.  Reed,  109      16.  Stelz  v.  Sbieck,  128  N.  Y.  263, 

Md.  690,  72  Atl.  414,  130  A.  S.  R.  28  N.  E.  510,  26  A.  S.  R.  475,  13 

552 ;  RusseU  v.  RusseU,  122  Mo.  235,  L.R. A.  325. 

26  S.  W.  677, 43  A.  S.  R.  581 ;  Joerger      Note :  5  Ann.  Cas.  537. 

V.  Joerger,  193  Mo.  133,  91  S.  W.  918,      17.  See  also  Donegan  v.  Donegan, 

5  Ann;  Cas.  534  and  note;  Stelz  v.  103  Ala.  488,  16  So.  823,  49  A.  S.  R. 

Shreck,  128  N.  Y.  263,  28  N.  B.  610,  53;  Rnssell  v.  RnsseD,  122  Mo.  235,  26 

26  A.  S.  R.  475,  13  L.R.A.  325;  Mc-  S.  W.  677,  43  A.  S.  R.  581;  Joerser  v. 

Kennon  etc.  Co.  v.  Caulk,  167  N.  C.  Joerger,  193  Mo.  133,  91  S.  W.  918,  5 

411,  83  S.  E.  559,  L.R.A.1915C  396;  Ann.  Cas.  534  and  note. 

Hopson  V.  Fowlkes,  92  Tenn.  697,  23      Note :  Ann.  Cas.  191d£  888. 

S.  W.  55,  36  A.  S.  R.  120  and  note,  23       See  Cotbnanot,  vol.  7,  pp.  881-884, 

L.R.A.  805.  as  to  sale  and  partition  generally,  of 

Notes:  18  Am.  Dec.  388;   65  Am.  lands  held  in  oomfflon. 
Dee.  358;  13  LJI.A.  326;  30  L.R.A. 
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the  divorce  of  a  husband  and  wife  lands  which  they  before  held  as 
tenants  by  the  entireties  are  sold  under  an  execution  against  him, 
and  the  purchasers  take  and  maintain  possession  of  the  whole  thereof, 
claiming  title  adversely  to  the  wife,  her  right  to  maintain  an  action 
for  the  recovery  of  such  land  is  barred  by  the  statute  of  limitations 
if  she  has  not  brought  her  action  within  the  specified  time  after  such 
adverse  possession  began.^*  It  is  not  an  impHed  condition,  annexed 
to  an  estate  by  entirety^  that  each  of  the  grantees  shall  remain  faith- 
ful to  the  obligations  of  the  marriage  state,  and  shall  not  cause  the 
dissolution  of  the  marital  relation  upon  which  the  estate  depends; 
and  the  disregarding  of  such  obligation',  resulting  in  a  divorce,  does 
not,  therefore,  terminate  the  interest  of  the  guilty  spouse  in  the  land 
held  by  the  entireties.^* 

141.  Minority  View  as  to  Effect  of  Divorce. — Opposed  to  the  view 
set  forth  in  the  preceding  paragraph,  a  number  of  authorities  support 
the  rule  that  the  nature  and  incidents  of  an  estate  by  the  entireties 
is  not  affected  by  an  absolute  divorce  of  the  parties.**  A  cogent  reason 
given  for  this  view  is  that  if  a  subsequent  unity  of  person  cannot 
change  a  tenancy  in  common  to  one  by  entireties,  and  conversely  a 
subsequent  severance  of  the  unity  of  person  ought  not  to  change  a  ten- 
ancy by  entireties  to  one  in  common.^  Accordingly,  it  has  been  held 
that  an  estate  by  the  entireties  with  the  right  of  survivorship  is  not  de- 
stroyed nor  affected  by  a  divorce  of  the  parties;  '  and  while  ejectment 
is  a  proper  remedy  by  one  tenant  in  common  against  his  cotenant,' 
it  has  been  held  that  a  divorce  does  not  render  the  husband  and  wife 
tenants  in  common  so  as  to  enable  her  to  maintain  an  action  of  eject- 
ment against  him.*  It  has  also  been  held  that  in  case  of  divorce 
between  husband  and  wife  holding  land  as  tenants  by  entireties,  she 
is  entitled  to  receive  one  half  of  the  rents  of  such  land  so  long  as 
both  live,  and  upon  the  death  of  either,  the  entire  proper^  goes  to 
the  survivor.* 

Power  and  Rights  of  Husband  over  Estate 

142.  In  General. — ^At  common  law  a  husband  was  entitled  jure 
uxoris  to  the  use  and  enjoyment  during  coverture  of  an  evtate  held 

18.  Hopson  V.  Powlkes,  92  Tenn.  1.  Alles  v.  Lyon,  216  Pa.  St.  604,  6i 
697,  23  S.  W;  55,  36  A.  S.  R.  120,  23  Atl.  81,  116  A.  S.  R.  791,  9  Ann.  Cas. 
L.R.A.  805.  137, 10  L.R.A.(N.S.)  463. 

Note :  30  L.R.A.  335.  2.  Lewis'  Appeal,  85  Mich.  340,  48 

19.  Stela  V.  Shreck,  128  N.  Y.  263,  N.  W.  580,  24  A.  S.  R.  94.  See  also 
28  N.  E.  510,  26  A.  S.  R.  475,  13  Corinth  v.  Emery,  63  Vt  W5,  22  Atl. 
LJR.A.  325.  618,  25  A.  S.  R.  780. 

20.  Lewis'  Appeal,  85  Mich.  340,  48  3.  See  Cotenancy,  vol.  7,  p.  897. 
N.  W.  580,  24  A.  S.  R.  94;  Alles  v.  4.  Alles  v.  Lyon,  216  Pa.  St.  604, 
Lyon,  216  Pa.  St.  604,  66  Atl.  81,  116  66  Atl.  81,  116  A.  S.  R.  791,  9  Ann. 
A.   S.  R.  791,  9  Ann.  Cas.  13^7,  10  Cas.  137,  10  L.R.A.(N.S.)   463. 
LJRA..(N.S.)  463.  5.  Roulston  v.  HaU,  66  Ark.  305,  6(1 

Note:  5  Ann.  Cas.  537.  S.  W.  690,  74  A.  S.  R.  97. 
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1^  entireties  as  in  caae  of  other  real  estate  owned  by  the  wife.*  This 
right  did  not  spring  from  the  peculiar  nature  of  the  estate,  nor  was 
it  acquired  by  force  of  the  conveyance  itself.  It  was  a  right  which 
followed  the  conveyance  and  inured  to  the  husband  from  the  general 
principle  of  the  common  law  which  vested  in  the  husband  jxire  uxoris 
the  rents  and  profits  of  his  wife's  lands  during  their  joint  lives.'  In 
regard  to  personal  estate  held  by  entireties,  the  husband  could  reduce 
it  to  his  sole  possession,  and  claim,  and  hold  it  as  his  sole  property. 
When  he  so  reduced  it,  it  became  his,  and  he  could  sell  or  encumber 
it  at  his  pleasure.* 

143.  Emblements — Estovers — ^Waste. — ^The  question  as  to  the  right 
of  the  personal  representative  of  the  husband  to  the  unmatured  crops 
as  against  the  wife  arose  in  a  few  early  cases,  and  though  the  author- 
ities are  not  in  accord,  his  right  thereto,  as  in  case  of  the  holder  of 
other  estates  which  terminate  at  an  uncertain  time,  seems  to  have 
been  recognized.*  The  husband  has,  it  would  seem,  the  right  to  take 
estovers  from  the  land.**  It  is  doubtful  if  he  had  the  right  at  com- 
mon law  to  commit  waste  on  lands  held  by  the  entireties ;  **  but 
irrespective  of  whether  his  wife  may  enjoin  him. from  cutting  timber 
on  land  held  by  entireties,  it  has  been  held  that  she  is  not  entitled 
to  have  a  partition  of  the  lumber  made  from  timber  cut  by  her 
husband  without  her  consent,  since  the  same  doctrine  that  denies 

6.  Moss  V.  McCall,  12  Ala.  630,  46  1040,  59  L.R.A.  340 ;  Bennett  v.  Child, 

Am.   Dec.   272;   Branch   v.   Polk,   61  12  Wis.  362,  88  Am.  Dec.  692. 

Ark.  388,  33  S.  W.  424,  54  A.  S.  R.  Notes:    30   L.R.A,   308;   19  L.R.A. 

266,    30    L.R.A.    324;    Fogleman    v.  (N.S.)  1037;  4  Ann.  Caa,  1101. 

Shively,  4  Ind.  App.  197,  30  N.  E.  7.  Hiles  v.  Fisher,  144  N.  Y.  306, 

909,  51  A.  S.  R.  213;  Shinn  v.  Shinn,  39  N.  E.  337,  43  A.  S.  R.  762,  30 

42  Kan.  1,  21  Pac.  813,  4  L.R.A.  224;  L.R.A.  305.    See  supra,  par.  67,  as 

Pray  v.  Stebbins,  141  Mass.  219,  4  N.  regards    the    husband's    estate    jure 

E.  824,  55  Am.  Rep.  462 ;  Morrill  v.  uxoris  in  wife's  real  estate. 

MorriU,   138   Mich.   112,   101   N.   W.  8.  Phelps  v.  Simons,  159  Mass.  415, 

209,  110  A.  S.  R.  306,  4  Ann.  Cas.  34  N.  E.  657,  38  A.  S.  R.  430. 

1100;  Hall  v.  Stephens,  65  Mo.  670,  Notes:  18  Am.  Dee.  387;  22  L.R.A. 

27  Am.  Rep.  302;  Buttlar  v.  Rosen-  594. 

blath,  42  N.  J.  Eq.  651,  9  AtL  695,  59  9.  Note :  30  L.R.A.  308.     See  gen- 
Am.  Rep.  52;  Wyckoff  v.  Gardner,  20  erally,  Crops,  vol.  8,  pp.  365,  368. 
N.  J.  L.  556,  45  Am.  Dec.  388 ;  Bertles  10.  Note :  30  L.R.A.  309. 
V.  Nunan,  92  N.  Y.  152,  44  Am.  Rep.  11.  Note:  30  L.R.A.  309. 
361;  Hiles  v.  Fisher,  144  N.  Y.  306,  See  Jones  v.  Smith,  149  N.  C.  318, 
39  N.  E.  337,  43  A.  S.  R.  762,  30  62  S.  E.  1092,  128  A.  'S.  R.  661,  19 
L.R.A.  305;  West  v.  Aberdeen  etc.  R.  L.R.A.(N.S.)  1037,  wherein  the  court 
Co.,  140  N.  C.  620,  53  S.  E.  477,  6  seems  to  think  that  the  principle  an- 
Ann.  Cas.  360;  Fairchild  v.  Chastel-  nouneed  in  Bynum  v.  Wicker,  141  N. 
leux,  1  Pa.  St.  176,  44  Am.  Deo.  117;  C.  95,  53  S.  E.  478,  115  A.   S.  R. 
Ames   Y.   Norman,   4   Sneed    (Tenn.)  675,  permitting  the  wife  to  enjoin  a 
683,  70  Am.  Dec.  269;  Cole  Manufg  grantee  of  the  husband  from  cutting 
Co.  V.  Collier,  95  Tenn.  115,  31  S.  W.  timber,  might  be  extended  to  the  wife 
1000,  49  A.  S.  R.  921,  30  L.R.A.  315;  as    against    the    husband.      And 
Laird  v.  Perry,  74  Vt.  454,  52  Atl.  Waste. 
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her  right  to  a  partition  of  the  land  itself  applies.^*  So  the  common 
law  disability  of  the  wife  to  sue  her  husband,  prevented  her  from 
bringing  an  action  against  him  for  damages  for  waste  committed 
by  him  personally.^'  Although  a  husband  may,  by  deed  in  which 
his  wife  does  not  join,  convey  an  estate  by  entireties,  and  thus  entitle 
the  grantee  to  hold  during  the  grantor's  life,  such  deed  does  not  give 
the  grantee  a  ri^t  to  cut  timber  on  the  land  conveyed,^^  much  less 
could  he  confer  on  a  third  person  the  right  to  cut  timber  from  the 
land  after  his  deatb.^^ 

144.  Conveyances,  Incumbrances  and  Leases  by  Husband. — Th^ 
title  and  rights  of  the  wife  in  an  estate  held  by  herself  and  husband, 
by  entireties,  are  not  liable  to  be  conveyed,  encumbered,  or  otherwise 
prejudiced  or  disposed  of,  by  her  husband,  to  any  greater  extent  than 
though  such  estate  was  vested  in  her  exclusively  in  her  own  right.^^ 
A  number  of  cases  contain  the  general  statement  that  neither  spouse 
can  alienate  or  dispose  of  any  part  of  the  estate  without  the  consent  of 
the  other,  but  that  both  must  join  in  a  conveyance.^'  On  examination 
of  these  cases,  however,  it  will  generally  be  found  that  the  language 
employed  in  them  is  applicable  only  to  the  rights  of  the  wife  as 
survivor  of  such  species  of  property  as  would  not  have  been  subject 
to  the  control  and  disposal  of  the  husband,  had  she  owned  it  in  sever- 
alty.^' In  this  regard  it  must  be  remembered  that  at  common  law 
a  husband  by  marriage  acquires,  during  coverture,  the  usufruct  of  all 
the  real  estate  which  his  wife  has,  in  fee-simple,  fee-tail,  or  for  life. 
That  he  has  the  further  right  to  reduce  her  personal  estate  to  hLs 
possession,  to  sue  for  her  chattels  and  upon  her  choses  in  action  in 
his  own  name,  and  to  dispose  of  her  personal  property  as  he  may 
think  fit.  The  same  power  which  enables  a  husband  to  obtain  posses- 
sion and  control  of  the  wife's  estate  when  held  by  her  in  severalty, 
entitles  him  to  a  similar  power  over  her  interest  in  like  property 
held  by  herself  and  husband  in  entireties.  Therefore,  on  principle 
and  it  is  generally  so  held  at  the  common  law,  the  husband  could 
dispose  of  the  possession  of  real  estate  held  by  entireties,  and  he  could 
mortgage  and  otherwise  encumber  such  real  estate;  and  his  grantee 

12.  Jones  v.  Smith,  149  N.  C.  318,  L.R. A.  42 ;  Agan  v.  Strceter,  183  Mich. 

62  S.  E.  1092,  128  A.  S.  R.  661,  19  600,  150  N.  W.  160,  L.R.A.1915D  196; 
L.R.A.(N.S.)   1037.  Doe  v.  Howland,  8  Cow.  (N.  Y.)  277, 

13.  Note :  30  L.R.A.  309.  18  Am.  Dec.  446. 

14.  Bynum  v.  Wicker,  141  N.  C.  95,       Note :  18  Am,  Dec.  386,  387. 

63  S.  E.  478,  115  A.  S.  R.  675.  18.  Enyeart  v.  Kepler,  118  Ind.  34, 
Note:  30  L.R.A.  309.  20  N.  E.  539, 10  A.  S.  R.  94;  Wyckoff 
16.  Note:  30  L.R.A.  309.                     v.  Gardner,  20  N.  J.  L.  556,  45  Am. 

16.  Agar  v.  Streeter,  183  Mich.  600,  Dec.  388 ;  Howdll  ▼.  Folsom,  38  Ore. 
150  N.  W.  160,  L.R.A.1915D  196.         184,  63  Pac,  116,  84  A.  S.  R.  785; 

Note :  18  Am.  Dec.  386.  Laird  v.  Perry,  74  Vt.  454,  52  Atl 

17.  Thornbarg  v.  Wiggins,  135  Ind.  1040,  59  L.R.A.  340. 
178,  34  N.  E.  999,  41  A.  S.  R.  422,  22       Note:  18  Am.  Dec.  386. 
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or  mortgagee  thereby  aoquired  rights  which  were  paramount  to  the 
rights  of  the  wife  during  tiie  life  of  the  husband^  and  subordinate  only 
to  her  claim  as  survivor.^*  So  it  is  held  that  the  husband  has  the 
right  to  make  a  lease  which  will  be  good  against  the  wife  during 
coverture  and  will  fail  only  in  the  event  of  his  wife  surviving  him,*® 
and  a  lease  by  the  husband  alone  has  been  held  sufficient  to  support 
ejectmetit  though  the  wife  did  not  join  in  the  lease.^ 

145.  Effect  of  Married  Women's  Property  Acts. — ^It  is  almost  uni- 
formly recognized  that  the  statutes  enabling  married  women  to  hold 
and  enjoy  their  property  acquired  during  marriage  as  their  separate 
properly,  do  not  abolish  estates  by  entireties,*  and  there  is  authority 
for  the  position  that  such  acts  do  not  affect  the  common  law  rights 
of  the  husband  during  coverture  in  property  so  held  whether  it  is 
real  or  personal.*  In  a  recent  case  it  was  held  that  a  wife  has  no 
right  to  a  share  of  the  crops  growing  on  land  held  by  herself  and 
husband  as  tenants  by  entireties,  even  if  they  are  living  apart;  and 
that'  a  verbal  agreement  between  them  that  she  shall  have  an  equal 
share  in  the  profits  arising  from  such  land  is  unenforceable.^  On 
the  other  hand  such  statutes  have  been  held  to  entitle  a  married 
woman  to  hold  as  her  quasi  separate  property  her  interest  in  prop- 

19.  Moss  V.  McCaU,  12  Ala.  630,  46       Note :  12  L.R.A.  515. 

Am.  Dec  272;  Fogleman  v.  Shivdy,  In  case  of  an  absolute  divoree,  how- 

4  Ind.  App.  197,  30  N.  E.  909,  51  A.  ever,  this  according  to  the  prevailing 

8.  R.  213 ;  Pray  v.  Stebbins,  141  Mass.  view  severs  the  tenancy  rendering  it 

219,  4  N.  E.  824,  55  Am.  Rep.  462;  thereafter  a  tenancy  in  common.    See 

HaU  V.  Stephens,  65  Mo.  670,  27  Am.  supra,  par.  140,  and  as  such  a  divorce 

Rep.  302;  Wyckoff  v.  Gardner,  20  N.  terminates  the  rights  of  the  hvsband 

J.  L.  556,  45  Am.  Dec.  388 ;  Jackson  jure  uzoris,  see  supra,  par.  67,  it  would 

v.  McOonnell,  19  Wend.  (N.  T.)  175,  seem  to  follow  that  a  lease  by  the  bus- 

32  Am.  Dec.  439 ;  Bertles  v.  Nunan,  92  band  would  not  be  binding  upon  the 

N.  Y.  152,  44  Am.  Rep.  361;  Hiles  v.  wife  after  such  a  divorce. 

Fisher,  144  N.  Y.  306,  39  N.  E.  337,  43  1.  Jackson  v.  McConnell,  19  Wend. 

A.  S.  R.  762,  30  L.R.A.  305;  Bynum  (N.  Y.)  175,  32  Am.  Dec  439. 

V.  Wicker,  141  N.  C.  95,  53  S.  E.  478,  2.  See  supra,  par.  124. 

115  A.  S.  R.  675;  Howell  v.  Folsom,  3.  Phelps  v.  Simons,  159  Mass.  415, 

38  Ore.  184,  63  Pac.  116,  84  A.  S.  R.  34   N.    E.    657,    38    A.    S.   R.   430; 

785 ;  Fairchild  v,  ChasteUeux,  1  Pa.  St.  Laird  v.  Perry,  74  Vt.  454,  52  AU. 

176j  44  Am.  Dec.  117;  Ames  v.  Nor-  1040,  59  L.R.A.  340.    See  also  Bynum 

man,  4  Sneed   (Tenn.)    683,  70  Am.  v.  Wicker,  141  N.  C.  95,  53  S.  B.  478, 

Dec.  269 ;  Cole  Manuf  g  Co.  v.  Collier,  115  A.  S.  R.  675. 

95  Tenn.  115,  31  S.  W.  1000,  49  A.  S.  Note:  12  L.R.A.  515. 

R.  921,  30  L.R. A.  315 ;  Laird  v.  Perry,  4.  Morrill  v.  MorriU,  138  Mich.  112, 

74  Vt.  454,  52  Atl.  1040,  59  L.R.A.  101  N.  W.  209,  110  A.  S.  R.  306,  4 

340 ;  Bennett  v  Child,  12  Wis  362,  88  Ann.  Cas.  1100  (the  court  in  this  ease 

Am.    Dec.    692.      See    also    Davis    v.  recognizes  the  holding  of  the  court  in 

Clark,  26  Ind.  424,  89  Am,  Dec.  471.  an  early  ease,  Dickey  v.  Converse,  117 

Notes:  18  Am.  Dec.  387;  10  A.  S.  R.  Mich.  449,  76  N.  W.  80,  72  A.  S.  B. 

99 ;  30  L.R.A.  331.  568,  to  the  effect  that  the  crops  raised 

20.  Pray  v.  Stebbins,  141  Mass.  219,  on  such  lands  are  not  subject  to  ezeeu- 
4  N.  E.  824,  55  Am.  Rep.  462.  tion  for  the  debts  of  the  husband. 
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erty  of  which  the  spouses  are  tenants  by  entireties.*  This  view  is 
based  on  the  reasoning  that  the  common  law  right  of  the  husband 
is  not  an  essential  incident  of  such  estates  but  arises  out  of  his  gen- 
eral common  law  right  jure  uxoris  in  her  real  estate/  and  that  dur- 
ing coverture  the  parties  are  quasi  joint  tenants  of  the  use,  each 
being  entitled  to  one-half  of  the  rents  and  profits  during  their  joint 
lives  subject  to  the  right  of  survivorship  which  cannot  be  affected  by 
any  act  or  conveyance  by  the  other.' 

146.  Effect  OB  Conveyances  and  Incumbrances  by  Husband. — ^It 
has  been  held  under  the  married  women's  property  acts  that  a  hus- 
band cannot  convey  or  encumber  his  interest  in  lands  held  by  entir- 
eties so  as  to  affect  in  any  way  the  right  of  the  wife  therein  during 
coverture  or  her  right  as  survivor,®  and  that  a  constitutional  provision 
declaring  that  the  property  of  thci  wife  shall  be  protected  from  the 
debts  of  the  husband,  renders  it  impossible  that  any  deed  or  mortgage 
made  by  him  alone  could  be  enforced  so  as  to  deprive  her  even  dur- 
ing coverture  of  her  right  to  the  possession  of  the  whole  of  the  prop- 
erty of  which  he  and  she  are  t^iants  by  the  entireties.*  On  the  other 
hand,  it  has  been  held  that  while  the  husband  had  no  greater  interest 
in,  or  control  over,  the  property  than  she  had,  and  that  therefore  a 
mortgage  made  by  him  and  a  sale  thereunder  do  not  confer  on  the 
purchaser  any  right  to  exclude  the  wife  from  the  property,  or  from 
the  rents  or  profits  thereof;  still  such  a  purchaser  becomes  in  effect 
a  tenant  in  common  with  the  wife,  subject  to  her  paramount  rights 
of  survivorship.** 

Rights  of  Creditors  of  Spouses 

147.  In  General. — There  is  authority  for  the  position  that  an  estate 
by  entireties  cannot  be  sold  on  execution  at  the  instance  of  creditors 
of  the  husband  so  as  to  affect  the  rights  of  either  during  their  joint 
lives,**  and  for  this  reason  it  has  been  held  that  a  judgment  against 

6.  Branch  v.  Polk,  61  Ark.  388,  33  N.  E.  337,  43  A.  S.  E.  762,  30  L.R.A. 
S.  W.  424,  54  A.  S.  R.  266.  30  L.R.A.  305. 

324;  Shinn  v.  Shinn,  42  Kan.  1,  21  7.  Hiles  v.  Fisher,  144  N.  Y.  866,  39 
Pac.  813,  4  L.R.A.  224;  Butdar  v.  N.  E.  337,  43  A.  S.  R.  762,  30  L.R.A. 
Rosenblath,  42  N.  J.  Eq.  651,  9  Atl.  305. 

695,  59  Am.  Rep.  52 ;  Sq^ulz  v.  Ziegler,       8.  Enyeart  v.  Kepler,  118  Mi.  34, 
80  N.  J.  Eq.  199,  83  Atl.  968,  42  L.R.A.  20  N.  E.  539, 10  A.  S.  R.  94. 
(N.S.)  98;  Hiles  v.  Fisher,  144  N.  Y.      Note:  30  L.R.A.  333. 
306,  39  N.  E.  337,  43  A.  S.  R.  762,  30      9.  MdCubbin  v.   Stanford,  8S  Mi. 
L.R.A.  305 ;  HoweU  v.  Folsom,  38  Ore.  378,  37  Atl.  214,  60  A.  S.  B.  329. 
184,  63  Pac.  116,  84  A.  S.  R.  785.  10.  Hiles  v.  Fisher,  144  N.  Y.  306, 

Notes:  19  L.R.A.(N.S.)  1037;  2  39  N.  E.  337,  43  A.  S.  E.  762,  30 
Ann.  Cas.  560 ;  4  Ann.  Cas.  1102.  L.R. A.  305. 

6.  Branch  v.  Polk,  61  Ark.  388,  33  11.  Bruce  v.  NiAolson,  109  N.  C. 
8.  W.  424,  54  A.  S.  R.  266,  30  L.R.A.  202,  13  S.  E.  790,  26  A.  S.  E.  662  j 
324 ;  Hiles  v.  Fisher,  144  N.  Y.  306,  39   Bank  of  Glade  Spring  v.  MoEwen,  160 
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the  husband  does  not  create  any  lien  on  such  property.**  This  view, 
however,  ignores  the  interest  which  the  husband,  by  his  marital  rights, 
has  in  the  property  of  his  wife.  As  the  husband  could,  by  the  common 
law,  dispose  of  all  chattels  and  chattel  interests  of  the  wife,  and  of 
the  possession  of  her  real  estate  during  their  joint  lives,  he  had  such 
an  interest  in  her  estate  as  might  be  subjected  to  involuntary  aliena- 
tion by  sale  under  execution.  Hence,  on  principle  it  would  seem  as 
regards  estates  by  the  entireties  that  where  the  marital  rights  of  the 
husband  in  the  wife's  property  remain  as  at  common  law,  they  are 
subject  to  seizure  and  forced  sale  under  execution;  and  that  the  pur- 
chaser at  such  sale  will  acquire  an  interest  in  the  estate  sold,  by  virtue 
of  which  he  will  succeed  to  all  the  rights  and  privileges  which  the 
husband  had  by  law  in  the  property  sold.*'  So  it  has  been  held  that 
a  transfer  by  a  husband  of  his  interest  may  constitute  a  fraudulent 
transfer  as  regards  the  rights  of  his  creditors ;  **  and  a  husband  cannot 
by  the  investment  of  his  money  in  land,  title  to  which  is  taken  in 
the  name  of  himself  and  his  wife,  prevent  the  transaction  from  being 
attacked  as  in  fraud  of  his  creditors  to  the  same  extent  as  any  other 
conveyance.*' 

148.  General  Rights  of  Ptirchaser  at  Execution  Sale. — ^The  levy 
of  execution  or  a  sale  thereunder  at  the  instance  of  creditors  of  a 
husband  will  not  affect,  on  the  death  of  the  husband,  the  right  of 
the  wife  to  the  entire  estate  as  survivor.**  It  has  been  held  that  where 
an  estate  by  entireties  is  sold  on  execution  against  a  husband  a  sub- 
sequent divorce  of  the  parties  does  not  affect  the  right  acquired  by 
the  purchaser,  for  by  his  purchase  he  became  invested  with  the  right 
of  the  husband  as  it  ^existed  at  the  time  of  the  sale,  that  is,  a  right 
to  occupy  and  enjoy  the  profits  of  the  land,  as  owner,  during  the  joint 
lives  of  the  husband  and  wife,  subject  to  the  contingency  that  if  the 

N.  C.  414,  76  S.  E.  222,  Ann.  Cas.  617;  Corinth  v.  Emery,  63  Vt.  505,  22 
1914C  542;  Beihl  v.  Martin,  236  Pa.  Atl.  618,  26  A,  S.  R.  780;  Laird  v. 
St.  519,  84  Atl.  953,  42  L.R.A.(N.S.)  Perry,  74  Vt.  454,  52  Atl.  1040,  59 
555.  See  also  Dickey  v.  Converse,  117  Ij.R.A.  340;  Bennett  v.  Child,  19  Wis. 
Mich.  449,  76  N.  W.  80,  72  A.  S.  R.  362,  88  Am.  Dec.  692. 
568.  Notes:  18  Am.  Dec.  387;  10  A.  S.  R. 

Notes:  18  Am.  Dec.  387;  12  Ann.  99;  30  L.R.A.  332;  9  L.R.A.(N.S.) 
Cas.  53 ;  Ann.  Cas.  1912C  1242.  1026;   12   Ann.   Cas.   54;   Ann.   Caa. 

12.  See  supra,  par.  135.  1912C  1243. 

13.  Fogleman  v.  Shively,  4  Ind.  App.  14.  Buttlar  v.  Rosenblath,  42  N.  J. 
197,  30  N.  E.  909,  51  A.  S.  R.  213;  Eq.  661,  9  Atl.  695,  59  Am.  Rep.  52. 
Hall  V.  Stephens,  65  Mo.  670,  .27  Am.  See  generally,  FBAUDTn.ENT  Convbt- 
Rep.  302;  Buttlar  v.  Rosenblath,  42  N.  ANCfBS,  vol.  12,  p.  505. 

J.  Eq.  651,  9  Atl.  695,  59  Am.  Rep.  15.  See  supra,  par.  130. 
52;  Hiles  v.  Fisher,  144  N.  Y.  306,  39  16.  Sale  v.  Saunders,  24  Miss.  24,  57 
N.  E.  337,  43  A.  S.  R.  762,  30  L.R.A.  Am.  Dec.  157;  Ames  v.  Norman,  4 
305;  Ames  v.  Norman,  4  Sneed  Sneed  (Tenn.)  683,  70  Am.  Dec.  269; 
(Tenn.)  683,  70  Am.  Dec.  269;  Brown-  Brownson  v.  HuU,  16  Vt.  309,  42  Am. 
*on  V.  Hull,  16  Vt.  309,  42  Am.  Dec.  Dec.  517. 
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wife  survived  her  husband  his  estate  would  then  terminate,  but  if 
the  husband  survived  he  would  become  the  absolute  owner  of  the  whole 
estate.*'  This  view  as  to  the  effect  of  the  divorce,  however,  is  not 
sound  on  principle,  since  according  to  the  prevailing  view  the  effect 
of  an  absolute  divorce  is  to  change  the  character  of  the  estate  into  a 
tenancy  in  common,^^  and  furthermore  an  absolute  divorce  has  the 
effect  of  terminating  the  rights  of  a  husband  jure  uxoris  in  the  real 
estate  of  his  wife.** 

149.  Effect  of  Married  Women's  Property  Acts  Generally. — ^If  the 
common  law  rights  of  the  husband  in  estates  held  by  entireties  is 
not  deemed  affected  by  the  Married  Women's  Property  Acts,  and  no 
express  provision  is  directed  against  the  rights  of  creditors  of  th« 
husband  to  subject  his  interest  therein  to  the  payment  of  their  claims, 
their  common-law  rights  in  this  respect  have  been  held  to  still  exist.** 
In  most  jurisdictions,  however,  under  statutes  which  secure  to  married 
women  the  enjoyment  of  their  real  estate  acquired  during  marriage 
as  their  separate  property  it  is  held  that  an  estate  by  entireties,  cannot 
be  sold  on  execution  so  as  to  affect  in  any  way  the  rights  of  the  wife 
therein,  even  during  the  life  of  the  husband,  and  the  purchaser  at 
such  a  sale  would  have  no  right  as  against  her  to  possession,*  and 
that  though  the  statute  does  not  entirely  abolish  estates  by  entireties 
and  the  husband's  right  as  survivor  still  exists,  such  interest  is  not 
subject  to  sale  on  execution,  not  being  a  contingent  or  vested  remain- 
der but  merely  an  incident  of  the  estate.*  Likewise,  it  has  been  held 
that  crops  raised  on  the  land  cannot  be  sold  on  execution  against 
the  husband  alone,  because  the  crops  are  held  in  the  same  man- 
ner and  subject  to  the  same  law  as  the  land  itself,*  and  the  same 

17.  Ames  t.  Norman,  4  Sneed  App.  197,  30  N.  E.  909,  61  A.  S.  R. 
(Tenn.)  683,  70  Am.  Dec.  269.  But  213;  Mercer  v.  Coomler,  32  Ind.  App. 
see,  Cole  Manufg  Co.  v.  Collier,  95  533,  69  N.  E.  202,  102  A.  S.  R.  252; 
Tenn.  116,  31  S.  W.  1000,  49  A.  S.  R.  Shinn  v.  Shinn,  42  Kan.  1,  21  Pac. 
921,  30  L.Rj1.  315  (attempting  to  ex-  813,  4  L.R.A.  224;  Jordan  v.  Reynolds, 
plain  the  above  case  and  materially  105  Md.  288,  66  AtL  37,  121  A.  S.  R. 
qualifying  the  same).  678,  12  Ann.  Cas.  61,  9  L.R.A.(N.S.) 

18.  See  supra,  par.  140.  1026 ;  MeCubbin  v.  Stanford,  85  Md. 

19.  See  supra,  par.  67.  378,  37  Atl.  214,  60  A.   S.  R.  329 ; 

20.  Laird  v.  Perry,  74  Vt.  454,  62  Dickey  v.  Converse,  117  Mich.  449,  76 
Ati.  1040,  69  L.R.A.  340.  N.  W.  80,  72  A.  S.  R.  668;  Corinth  v. 

1.  Davis  V.  Qark,  26  Ind.  424,  89  Emery,  63  Vt  506,  22  Atl.  618,  25 

Am.  Dee.  471.    See  also  Hulett  v.  In-  A.  S.  R.  780. 

low,  57  Ind.  412, 26  Am.  Rep.  64;  Pat-  Notes:  18  Am.  Dec.  388;  30  L.R.A. 

ton  V.  Rankin,  68  Ind.  245,  34  Am.  332;  2  Ann.  Cas.  560;  12  Ann.  Cas. 

Rep.  254;  Carver  v.   Smith,  90  Ind.  53,  55. 

222, 46  Am.  Rep.  210;  Enyeart  v.  Kep-  2.  Davis  v.  Clark,  26  Ind.  424,  89 

ler,  118  Ind.  34,  20  N.  E.  639,  10  A.  S.  Am.  Dec.  471. 

R.  94;  Thomburg  v.  Wiggins,  135  Ind.  3.  Patton  v.   Rankin,  68  Ind.  245, 

178,  34  N.  E.  999,  41  A.  S.  R.  422,  22  34  Am.  Rep.  254;  Dickey  v.  Converse, 

L.RJL.  42;  Fogleman  v.  Shively,  4  Ind.  117  Mich.  449,  76  N.  W.  80,  72  A.  8. 
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principle  is  applied  to  a  judgment  recovered  as  compensation  for  land 
taken  under  the  power  of  eminent  domain,*  though  if  the  land  is 
sold  voluntarily,  the  husband's  half  of  the  proceeds  of  the  sale,  though 
remaining  undivided,  is  subject  to  garnishment  for  the  payment  of 
his  separate  debts.*  It  has  also  been  held  that  a  judgment  against 
a  husband  is  not  a  lien  on  land  held  by  him  and  his  wife  as  tenants 
by  the  entireties,  and  that  therefore  they  may  convey,  dear  from  a 
judgment  outstanding  against  him,  land  so  held.* 

150.  Qualified  Views. — ^In  some  jurisdictions  it  is  held  that  the 
Married  Women's  Property  Acts  do  not  protect  from  sale  on  execution 
the  husband's  interest  in  lands  held  by  entireties,  but  that  they  merely 
secure  to  the  wife  her  right  to  enjoy  one  half  the  estate  as  a  quasi 
tenant  in  common  with  her  husband  together  with  the  right  of  sur- 
vivorship, and  that  the  right  to  the  other  half  of  the  estate  during 
coverture  and  subject  to  the  wife's  right  of  survivorship  is  subject 
to  sale  on  execution  for  the  husband's  debts.^  Again  a  third  view 
taken  by  the  courts,  is  that  a  judgment  creditor  of  the  husband  may 
cause  his  execution  to  be  levied  on  the  husband's  interest,  and,  by 
purchasing  at  the  sale  under  this  levy,  may  place  himself  so  far  in 
the  room  and  stead  of  the  execution  debtor  so  that,  if  unredeemed, 
he  would  ultimately  come  into  possession  of  the  whole  should  the 
husband  outlive  the  wife;  still  the  rights  of  such  purchaser  are  sub- 
ordinate to  those  of  the  wife,  and  if  the  statute  declares  that  the 
interest  of  the  husband  in  the  real  estate  of  his  wife  shall  not  be  sold 
or  disposed  of  by  virtue  of  any  judgment,  nor  shall  the  husband  and 
wife  be  ejected  from  such  real  estate  by  virtue  of  any  judgment,  such 
purchaser  is  not,  as  against  the  wife,  entitled  to  be  put  in  possession 
of  any  part  of  such  property,  nor  to  receive  any  of  the  rents  or  profits 
thereof.*  Where  a  conveyance  to  a  husband  and  wife  is  regarded 
as  a  joint  tenancy  if  the  deed  expressly  so  provide,  the  separate  inter- 
est of  each  under  such  a  conveyance  is  subject  to  execution.* 

B.  568;  Fogleman  v.  Shivdy,  4  Ind.  will  enable  them  to  enforce  specfSe 

App.  197,  30  N.  E.  909,  51  A.  S.  R.  perfonnance    against    the    purdiaser, 

213 ;  Morrill  v.  Morrill,  138  Mich.  112,  free  and  clear  of  an  outstanding  judg- 

101  N.  W.  209,  110  A.  S.  R.  306,  4  ment  against  the  hnshand.    A^d  it  was 

Ann.  Gas.  1100.  held  that  they  could  do  so. 

4.  Mercer  v.  Coomler,  32  Ind.  App.  7.  Battlar  y.  Rosenblath,  42  N.  J. 
533,  69  N.  B.  202,  102  A.  S.  R.  252.  Eq.  651,  9  Ati.  695,  59  Am.  Rep.  52. 

5.  Fogleman  v.  Shiveiy,  4  Ind.  App.  Note:  12  Ann.  Cas.  55. 

197,  30  N.  E.  909,  51  A.  S.  R.  213.  8.  Cole  Mannf  g  Co.  v.  Collier,  95 

6.  Jordan  v.  Reynolds,  105  Md.  288,  Tenn.  115,  31  S.  W.  1000,  49  A.  8.  R. 
66  Atl.  37,  121  A.  S.  R.  578,  12  Ann.  921,  30  LJtJL.  315,  explaining  and 
Cas.  51,  9  L.R.A.(N.8.)  1026.  In  qnidifying  Ames  t.  Norman,  4  Sneed 
this  case  the  question  involved  was  (Tenn.)  683,  70  Am.  Dee.  269. 
whether  a  husband  and  wife,  holding  9.  Thomburg  v.  Wiggins,  135  Ind. 
property  as  tenants  by  the  entireties,  178,  34  N.  E.  999,  41  A.  S.  R.  422,  22 
can  give  to  a  purchaser  of  the  proper-  Li.R.A.  42. 

ty  a  good  and  merchantable  title,  as 
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151.  Insolvency  and  Bankruptcy. — On  the  question  of  the  right  of 
a  trustee  in  bankruptcy  or  insolvency  of  the  husband  to  reach  estates 
in  entireties  the  few  authorities  on  the  subject  are  in  direct  conflict. 
On  the  one  hand,  the  position  is  taken  that  a  trustee  in  bankruptcy 
of  a  man  cannot  reach  any  portion  of  an  estate  held  by  bankrupt 
and  his  wife  by  entireties  during  the  life  of  the  wife.^^  On  the 
other  hand^  it  is  considered  by  other  authorities  that  such  an  interest, 
except  her  right  of  survivorship,  passes  to  his  assignee  in  insolvency 
under  statutes  making  everything  pass  which  might  be  taken  in 
execution  against  him,  and  providing  that  neither  the  wife's  sepa- 
rate property  nor  its  products  shall  be  liable  for  his  debts.^^ 

Conveyances 

152.  In  General. — ^A  husband  and  wife  may  by  a  properly  executed 
conveyance  transfer  their  entire  interest  in  lands  held  by  entireties.^^ 
In  order  to  convey  the  entire  estate,  however,  they  must  join  in  a  single 
deed,  or  dae  execute  separate  deeds  each  of  which  must  purport  to 
convey  the  entire  estate.^'  To  render  a  conveyance  binding  on  the 
wife  it  must  have  been  executed  in  the  manner  required  by  statute 
in  case  of  other  conveyances  by  a  married  woman.^^  It  has  been 
said  that  neither  spouse  can  convey  without  the  other  joining  in 
the  conveyance,^*  and  this  is  true  in  so  far  as  the  power  of  one  spouse 
is  concerned  to  convey  so  as  to  affect  the  estate  of  the  other.  ^*  It 
seems  that  at  common  law,  though  neither  husband  nor  wife  can 
sever  the  title  so  as  to  defeat  or  prejudice  the  title  of  the  survivor, 
the  husband  may  transfer  his  estate  to  his  wife  by  a  transfer  to  a 
third  person  and  the  latter's  transfer  to  the  wife,  the  deeds  being  a 
part  of  one  and  the  same  transaction.^'  And  where  the  conmion  law 
disability  of  a  husband  to  convey  to  his  wife  has  been  removed,  it 

10.  In  re  Meyer,  232  Pa.  St.  89,  81       Note:  30  L.R.A.  327. 

Atl.  145,  Ann.  Cas.  1912C  1240,  36  13.  Branch  v.  Polk,  61  Ark.  388,  33 

L.R.A.(N.S.)  205;  Beihl  v.  Martin,  236  S.  W.  424,  54  A.  S.  R.  266,  30  L.R.A. 

Pa.  St.  519,  84  Atl.  953,  42  L.R.A.  324. 

(N.S.)  556.  14.  Doe  v.  Howland,  8  Cow.  (N.  Y.) 

Note:  42  L.R.A.(N.S.)  557.  277, 18  Am.  Dec.  445. 

11.  Laird  v.  Perry,  74  Vt.  454,  52  Note :  30  L.R.A.  327. 

AtL  1040,  59  L.R.A.  340.  15.  Naylor  v.  Minock,  96  Mich.  182, 

12.  Enyeart  v.  Kepler,  118  Ind.  34,  55  N.  W.  664,  35  A.  S.  R.  595;  Agan 
20  N.  E.  539,  10  A.  S.  R.  94;  Trimble  v.  Streeter,  183  Mich.  600,  150  N.  W. 
▼.  Stete,  145  Ind.  154,  44  N.  E.  260,  160,  L.RJL.1915D  196. 

57  A.  S.  R.  163;  Rogers  v.  Shewmaker,  Note:  30  LJtJL.  327. 

27  Ind.  App.  631,  60  N.  E.  462,  87  A.  16.  See  supra,  par.  144,  as  regards 

S.  R.  274;  Jordan  v.  Reynolds,  105  Md.  the  power  of  the  husband  to  convey  a 

288,  66  Atl.  37,  121  A.  S.  R.  578,  12  present  interest  in  such  an  estate. 

Ann.  Cas.  51,  9  L.RJL.(N.S.)    1026;  17.  Donahue  v.  Hubbard,  154  Mass. 

Beihl  y.  Martin,  236  Pa.  St.  519,  84  537,  28  N.  £.  909,  26  A.  8.  R.  271, 14 

AtL  953,  42  L.R.A.(N.S.)  555.  L.R.A.  123. 
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has  been  held  that  the  husband  may  convey  direcUy  to  his  wife  his 
interest  in  lands  held  by  entireties,  and  thereby  divest  himself  of  all 
his  interest.**  The  power  of  htosband  and  wife  jointly  to  mortgage  , 
an  estate  by  entireties  has  been  upheld,*^  and  it  has  been  held  that 
there  is  a  presumption,  where  such  a  mortgage  is^given  to  secure  a 
joint  note  that  they  are  principals  and  equally  responsible^  and  satis- 
factory evidence  should  be  given  in  favor  of  the  wife  where  she  claims 
^  be  a  surety  only.*®  An  instrument,  executed  by  a  husband  and 
«vife,  conveying  the  estate  to  a  third  person  to  dispose  of  and  apply 
t-he  proceeds  on  the  liabilities  of  the  husband,  is  an  absolute  deed  of 
rrust,  and  not,  on  her  part,  a  contract  of  suretyship,  and  therefore 
not  within  the  operation,  as  against  the  wife,  of  a  statute  rendering 
her  contracts  of  suretyship  void.*  A  conveyance  by  the  husband  made 
in  the  lifetime  of  his  wife  is  generally  held  operative  from  the  death 
of  the  latter  if  the  husband  survives.'  It  is  a  general  rule  that  to 
render  a  deed  operative  to  convey  an  interest  of  a  person  he  must  be 
named  therein  as  a  grantor,  his  mere  signature  to  a  deed  not  being 
suflScient,'  and  on  this  principle  husband  and  wife  should  be  named 
as  co-grantors  in  order  to  convey  the  interest  of  the  wife  as  well  as 
the  interest  of  the  husband.^  On  the  other  hand,  when  the  view  is 
taken  that  a  deed  may  be  operative  as  a  conveyance  by  one  who  signs 
it  without  being  named  as  a  grantor,  a  deed  in  which  a  husband 
is  named  as  the  grantor  but  which  is  also  signed  by  the  wife  has  been 
held  effective  to  convey  the  entire  estate  in  lands  held  by  them 
jointly.* 

153.  Conveyance  or  Mortgage  of  Wife's  Interest  Generally. — ^It 
has  been  held  that  a  wife  has  no  interest  in  an  estate  by  entireties 
which  she  can  convey  or  encumber  in  any  way  by  her  sole  act,  so 
that  a  quitclaim  deed  by  a  woman  of  land  held  by  herself  and  her 
husband  by  entireties  does  not  pass  the  property  when  the  title  vests 
in  her  by  the  death  of  her  husband.  Still  such  a  deed  will  not  be 
canceled  as  a  cloud  on  title  after  the  title  vests  in  her  by  her  hus- 
band's death  until  she  returns  the  consideration  which  she  received 

18.  Enyeart  v.  Kepler,  118  Ind.  34,  274.  See  infra,  par.  335  et  seq.,  as 
20  N.  E.  539,  10  A.  S.  R.  94;  Thorn-  regards  power  of  married  women  to 
burg  V.  Wiggins,  135  Ind.  178,  34  N.  enter  into  contracts  of  guaranty  and 
E.  999,  41  A.  S.  R.  422,  22  L.R.A.  42.  suretyship. 

19.  Trimble  v.  State,  145  Ind.  154,       2.  Note :  30  L.R.A.  329. 

44  N.  E.  260,  57  A.  S.  R.  163;  Magel  v.  3.  See  Deeds,  vol.  8,  p.  954. 

Milligan,  150  Ind.  582,  50  N.  E.  564,  4.  Note:  L.R.A.1915D  196.    And  see 

65  A.  S.  R.  382.  infra,  par.  368  as  regards  the  necessity 

Note8:30L.R.A.  327;  66L.R.A.  632.  of  wife  being  named  as  grantor  to 

20.  Magel  v.  Milligan,  150  Ind.  582,  render  a  deed  signed  by  her  operative 
50  N.  E.  564,  65  A.  S.  R.  382.  to  convey  her  lands. 

1.  Rogers  v.  Shewmaker,  27  Ind.  6.  Agan  v,  Streeter,  183  Mich.  600. 
App.  631,  60  N.  E.  462,  87  A.  8.  R.  150  N.  W.  160,  L.R.A.1915D  196. 
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for  the  conveyance.^  However,  the  right  at  common  law  of  the  hus- 
band during  coverture  to  the  control  and  usufruct  of  the  wife's  land, 
and  the  inability  of  the  wife  to  convey  without  her  husband  joming 
in  the  deed,  were  not  incidents  of  an  estate  by  entireties  but  of  the 
marital  disabilities  and  rights  which  have  been  removed  and  enlarged 
by  modem  legislation.'  And  under  acts  which  permit  a  wife  to  hold 
and  convey  or  mortgage  her  lands  as  a  feme  sole,  it  seems  that  she  may 
transfer  her  undivided  interest  in  lands  held  by  entireties,  and  her 
conveyance  will  bind  her  in  case  of  the  death  of  her  husband.® 

154.  Effect  of  Statute  Prohibiting  Married  Woman  from  Becoming 
Surety. — ^When  all  contracts  of  suretyship  by  a  married  woman  are 
made  void  by  statute  a  mortgage  by  a  married  woman  upon  her  sepa- 
rate real  estate  to  secure  a  debt  of  her  husband  or  other  person  may 
be  defeated  by  her  in  a  suit  on  the  mortgage,  unless  her  conduct 
has  been  such  as  to  make  an  equitable  estoppel  against  her;  and 
it  is  also  held  that  land  held  by  married  women  as  tenants  by  entir- 
eties is  within  the  protection  of  the  statute.*  So  if  a  wife  cannot  mort- 
gage her  lands  to  secure  a  loan  for  her  husband's  benefit  it  would  seem 
to  follow  that  a  mortgage  of  her  interest  in  an  estate  by  the  entireties 
for  such  a  loan  would  also  be  invalid  as  against  her,  the  mortgagee 
having  knowledge  of  the  character  and  purpose  of  the  loan.*®  A 
wife  mortgaging  her  interest  in  entirety  lands  to  secure  a  loan  for  the 
benefit  of  her  husband,  may  be  estopped  by  her  conduct  from  alleg- 
ing such  fact  in  order  to  invalidate  the  mortgage.**    Thus  where  for 

6.  Ernst  v.  Ernst,  178  Mich.  100, 144  Shewmaker,  27  Ind.  App.  631,  60  N.  E. 
N.  W.  613,  51  L.R.A.(N.S.)  317  (also  462,  87  A.  S.  B.  274. 

holding  that  a  wife  has  no  interest  in  Notes :  30  L.R.A.  327 ;  66  L.R.A.  632. 
lands  held  by  the  entireties  which  she  In  Webb  v.  John  Hancock  Mutual 
could  convey  or  encumber  in  any  way,  Life  Ins.  Co.,  162  Ind.  616,  69  N.  E. 
by  her  sole  act,  and  therefore  her  quit-  1006,  66  L.R.A.  632,  it  is  held  that  a 
claim  deed  will  not  be  g^iven  effect  upon  conveyance  by  a  married  woman  of  an 
the  entire  estate  vesting  in  her  on  the  estate  held  by  her  by  entireties  to  a 
death  of  her  husband  to  create  an  trustee  for  the  purpose  of  having  it 
equitable  interest  in  favor  of  her  grant-  conveyed  to  the  husband  to  enable  him 
or  for  the  price  paid).  to  mortgage  it  to  secure  a  loan  for  his 

As  to  the  general  effect  of  a  quit-  own  benefit  is  void  under  a  statute  pro- 
claim deed  upon  after  acquired  proper-  hibiting  her  from  entering  into  a  eon- 
ty,  see  Deeds,  vol.  8,  p.  1060.  tract  of  suretyship. 

7.  Howell  V.  Folsom,  38  Ore.  184,  63  See  infra,  par.  383  et  seq.,  as  re- 
Pac.  116,  84  A.  S.  R.  785.  gards  the  general  power  of  a  married 

8.  Branch  v.  Polk,  61  Ark.  388,  33  S.  woman  to  mortgage  separate  property. 
W.  424,  54  A.  S.  R.  266,  30  L.R.A.  324;  10.  Wilson  v.  Logue,  131  Ind.  191, 
Baker  v.  Stewart,  40  Kan.  442, 19  Pae.  30  N.  E.  1079,  31  A.  S.  R.  426. 

904,  10  A.  S.  R.  213,  2  L.R.A.  434 ;  In  Naylor  v.  Minock,  96  Mich.  182, 
Howell  v.  Folsom,  38  Ore.  184,  63  Pac.  55  N.  W.  664,  35  A.  S.  R.  595.  See 
116,  84  A.  S.  R.  785.  also  Trimble  v.  StAte,  145  Ind.  154,  44 

Note :  30  L.R.A.  330.  N.  E.  260,  57  A.  S.  R.  163. 

9.  Wilson  V.  Logue,  131  Ind.  191,  30  11.  Trimble  v.  State,  145  Ind.  154 
N.  E.  1079,  31  A.  S.  R.  426;  Rogers  v.  44  N.  E.  260,  57  A.  S.  R.  163:  MeLsd 
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the  purpose  of  inducing  a  loan  on  the  security  of  a  mortgage  on  an 
estate  held  by  entireties,  the  husband  and  wife  represent  that  the 
proceeds  of  th^  loan  are  to  be  used  partly  in  paying  oflf  a  prior  incum- 
brance on  the  land  and  partly  in  the  purchase  of  other  lands  to  be 
held  also  by  entireties,  it  has  been  held  that  the  wife  is  estopped  from 
asserting  that  the  loan  was  for  the  sole  benefit  of  the  husband,  the 
mortgagee  having  no  notice  of  the  falsity  of  the  representation.*' 
And  in  case  of  a  loan  of  the  state  school  funds,  it  has  been  held  that  if 
a  husband  and  wife  holding  land  by  entireties  make  application  to 
the  county  recorder  to  obtain  a  loan  from  the  school  fund,  comply 
with  all  the  statutory  requirements,  and  execute  a  mortgage  upon  the 
land  to  secure  the  loan  so  obtained,  the  wife  is  thereby  estopped  from 
disputing  the  validity  of  the  mortgage,  although  the  auditor,  at  the 
time  the  loan  was  made,  knew  that  the  money  so  loaned  was  to  be 
used  to  pay  the  individual  debts  of  the  husband.*'  It  seems  that  a 
third  person  to  whom  a  husband  and  wife  have  conveyed  the  land 
held  by  entireties,  cannot  set  up  the  defense  that  a  prior  mortgage 
executed  by  the  spouses  was  invalid  because  made  to  secure  a  debt 
of  the  husband  or  loan  for  his  benefit.** 

XIII.  Equitable  Sep  abate  Estate 

155.  In  General. — At  common  law,  as  already  stated,  a  husband 
by  virtue  of  the  marriage  was  entitled  to  all  the  personal  chattels  of 
his  wife  and  by  reducing  her  choses  in  action  to  possession  could 
acquire  the  ownership  of  the  proceeds,  so  he  was  entitied  jure  uxoris 
to  the  rents  and  profits  of  her  real  estate  during  coverture.**  A  sepa- 
rate interest  in  a  wife  in  personal  chattels  was  unknown  to  the  com- 
mon law,  for  like  her  person,  her  property  was  under  the  control 
of  her  husband.**  Due  to  the  evident  hardship  and  inequity  of  this 
doctrine,  and  influenced  to  some  extent  by  the  principles  of  the  civil 
law,  courts  of  equity,  in  England,  at  an  early  date  adopted  the  doc- 
trine of  a  married  woman's  separate  equitable  estate,  whereby  her 
right  to  hold  real  and  personal  property  to  her  sole  and  separate  use 
free  from  the  marital  rights  of  her  husband  or  the  claims  of  the 
latter's  creditors  is  upheld;  and  this  doctrine  was  fully  recognized 
and  enforced  in  this  country  from  its  earliest  times.*'    Such  an  estate 

y.  Milligan,  150  Ind.  582,  50  N.  E.  564,  realty) ;  snpra,  par.  72  et  seq.  (as  re- 

65  A.  S.  R.  382.  gards  rights  of  husband  in  wife's  per- 

Note:  30  L.R.A.  636.  sonalty). 

12.  Magel  v.  Milligan,  150  Ind.  582,  16.  Carroll  v.  Lee,  3  GUI  &  J.  (Md.) 
50  N.  E.  564,  65  A.  S.  R.  382.  504,  22  Am.  Dec.  350. 

13.  Trimble  v.  State,  145  Ind.  154,  17.  Townes  v.  Durbin,  3  Mete.  (Kv.) 
44  N.  E.  260,  57  A.  S.  R.  163.  352,  77  Am.  Dec.  176;  CarroU  v.  Lee, 

14.  Note:  30  L.R.A.  637.  3  Gill  &  J.  (Md.)  504,  22  Am.  Dec. 

15.  See  supra,  par.  67  et  seq.   (as  350;  Botts  v.  Gooch,  97  Mo.  88,  11  8. 
regards  rights  of  husband  in  wife's  W.  42, 10  A.  S.  R.  286;  Price  y.  Plant- 
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can  be  created  not  only  for  the  benefit  of  a  woman  married  at  the 
time  but  also  for  an  immarried  woman  in  case  she  should  thereafter 
marry.  Whatever  doubt  the  English  cases  may,  at  one  time,  have 
entertained  regarding  this  question,  it  was  soon  firmly  settled  that 
such  an  estate  could  be  created  for  the  benefit  of  an  unmarried  woman 
to  take  efiPect  on  her  marriage,  and  this  doctrine  has  been  followed 
in  this  country.*^  There  is,  however,  some  authority  in  this  country 
that  a  trust  for  the  separate  use  of  a  woman  cannot  be  created  unless 
she  is  already  married  or  unless  it  is  made  in  contemplation  of  her 
immediate  marriage.**  This  doctrine  of  the  separate  estate  of  mar- 
ried women  was  purely  a  creature  of  equity;  it  owes  its  foundation, 
in  states  governed  by  the  common  law,-  and  the  rules  for  its  control 
and  disposal,  to  the  principles  of  equity  jurisprudence.**  Equitable 
separate  estates  were  always  created  by  deed,  devise  or  marriage  settle- 
ment, and  the  character  of  separate  estate  was  impressed  on  them  by 
the  nature  of  the  transaction  or  the  terms  of  the  instrument  creating 
them ;  **  and  if  there  was  nothing  in  the  deed  to  a  married  woman 
creating  in  her  a  separate  estate,  she  could  not  by  any  act  of  her  own, 
or  by  any  statement  in  a  mortgage  executed  by  her  in  which  her 
husband  joined,  create  a  separate  estate  in  the  land  in  herself.*  Where 
articles  are  settled  to  the  separate  use  of  a  wife,  and  they  can  be 
enjoyed  only  by  having  possession,  such  as  articles  of  wearing  apparel 
and  furniture,  she  is  entitled  to  their  immediate  possession,'  and,  as 
of  necessity  when  husband  and  wife  live  together  they  must  have  the 
apparent  joint  possession  of  such  property,  his  possession  is  in  law 
her  possession,  and  does  not  entitle  his  creditors  to  subject  the  prop- 
erty to  the  payment  of  their  claims.* 

156.  Effect  of  Married  Women's  Property  Acts. — It  is  not  because 
the  entire  interest  in  an  estate  is  vested  in  a  feme  covert  that  renders 
it  of  the  description  of  a  separate  estate  in  her.  A  separate  estate 
in  a  feme  covert  exists  only  in  such  property,  whether  it  be  real  or 
personal,  as  is  settled  upon  her  for  her  separate  use,  without  any 
control  over  it  on  the  part  of  her  husband.    It  is  not  all  the  estate, 

ers  Nat.  Bank,  92  Va.  468,  23  S.  E.  Note:  78  Am.  Dec.  409. 

887,  32  L.R.A.  214;  Tullett  v.  Arm-  20.  Brassier  v.  Kent,  61  111.  426,  14 

strong,  1  Beav.  1,  4  Myl.  &  Cr.  390,  8  Am.  Rep. '67;  Brown  v.  Macgill,  87 

L.  J.  Ch.  19,  9  L.  J.  Ch.  41,  3  Eng.  Md.  161,  39  Atl.  613,  67  A.  S.  R.  334, 

Rul.  Cas.  214.  39  L.R.A.  806 ;  Hollis  v.  Francois,  5 

Notes :  57  Am.  Dec,  195 ;  10  A.  S.  R.  Tex.  195,  51  Am.  Dec.  760. 

288 ;  3  Eng.  Rul.  Cas.  236.  21.  Bressler  v.  Kent,  61  111.  426,  14 

18.  Beaufort  v.  Collier,  6  Humph.  Am.  Rep.  67. 

(Tenn.)  487,  44  Am.  Dec.  321;  Tullett       1.  CockriU  v.  Hutchinson,  135  Mo. 
V.  Armstrong,  1  Beav.  1,  4  MyL  &  Cr.  67,  36  S.  W.  375, 58  A.  S.  R.  564. 
390,  8  L.  J.  Ch.  19,  9  Ix  J.  Ch.  41,  3       2.  Robinson  v.  Dart,  Dud.  Bq.  (S. 
Eng.  Rul.  Cas.  214.  C.)  128,  31  Am.  Dec.  569. 

19.  Smith  V.  Starr,  3  Whart.  (Pa.)       3.  Lee  v.  Mathews,  10  Ala.  682,  44 
e2,  31  Am.  Dec.  498.  Am.  Dec.  498. 

1135 


§  167  HUSBAND  AND  WIFB  13  R.  C-  L. 

either  in  lands  or  chattels;  belonging  to  a  feme  covert,  nor  is  it  her 
right  of  dower  in  the  real  estate  of  her  husband.^  And  it  was  early 
settled  that  the  equitable  separate  estates  of  married  women  as  recog- 
nized by  the  courts  of  equity  are  distinct  from  the  right  which  the 
modern  statutes  confer  on  married  women  to  hold  their  property  to 
their  sole  and  separate  use ;  the  estate  which  a  married  woman  holds 
under  such  a  statute  is  strictly  a  legal  estate,^  and  since  a  statute  of 
this  class  should  be  considered  as  an  enabling  and  not  a  restraining 
statute^  intended  to  extend  and  not  to  limit  the  power  of  married 
women  to  hold  separate  property,  it  is  generally  hdd  that  a  separate 
equitable  estate  as  distinguished  from  a  separate  statutory  one  may 
still  exist;  *  but  it  has  been  held  that  by  no  transaction  or  contract 
between  husband  and  wife  can  her  statutory  separate  estate  be  con- 
verted into  an  equitable  separate  estate  with  the  incident  power,  rec- 
ognized by  courts  of  equity,  in  the  wife  to  charge  it.' 

157.  Necessity  for  and  Effect  of  Intervention  of  Trustee. — It  is 
usual  in  the  creation  of  a  married  woman^s  separate  estate  to  do  so 
through  the  intervention  of  a  trustee,  and  it  has  been  held  that  an 
instrument  will  be  so  construed  as  to  vest  a  legal  estate  in  the  trustees 
if  possible,  where  an  estate  is  devised  or  conveyed  to  trustees  for  the 
separate  use  of  a  married  woman,  because  such  a  construction  will 
best  effectuate  the  intention  of  the  donor ;  ®  and  where  property  is 
bequeathed  for  the  separate  use  of  a  married  woman  it  has  been  held 
that  the  executors  are  trustees  for  the  wife.^  Still  it  was  settled  long 
ago  that  a  separate  estate  couM  be  held  by  a  married  woman  with- 
out the  interposing  office  of  a  trustee,*^  and  where  property  is  be- 
queathed to  a  married  woman  for  her  separate  use  her  husband  will 
be  considered  as  holding  as  trustee  for  her.^^    So,  courts  of  equity 

4.  Butler    v.    Buckingham,    5    Day  and  converted  by  him). 

(Conn.)  492,  5  Am.  Dec.  174;  Bressler  8.  Ware  v.  Richardson,  3  Md.  505, 

V.  Kent,  61  HI.  426,  14  Am.  Rep.'  67.  66  Am.  Dec.  762. 

5.  Bressler  v.  Kent,  61  111.  426,  14  9.  Robinson  v.  Dart,  Dud.  Eq.  (S. 
Am.  Rep.  67.  C.)  128,  31  Am.  Dec.  569. 

6.  Bell  V.  Watkins,  82  Ala.  512,  1  10.  Robinson  v.  Randolph,  21  Fla. 
So.  92,  60  Am.  Rep.  756;  Warren  v.  629,  58  Am.  Rep.  692;  Bressler  v.  Kent, 
Brown,  25  Miss.  66,  57  Am.  Dec.  191.  61  111.  426,  14  Am.  Rep.  67;  Carroll 

7.  Farrior  v.  New  England  Mortg.  v.  Lee,  3  Gill  &  J.  (Md.)  504,  22  Am. 
Security  Co.,  92  Ala.  176,  9  So.  532,  Dec.  350;  Ware  v.  Richardson,  3  Md. 
12  L.R.A.  856  (overruling  the  earlier  505,  56  Am.  Dec.  762;  Richardson  v. 
decisions  which  held  that  a  conveyance  De  Giverville,  107  Mo.  422,  17  S.  W. 
of  lands  from  the  husband  to  the  wife  974,  28  A.  S.  R.  426;  Jamison  v.  Brady, 
vested  in  the  wife  an  equitable  sep-  6  Serg.  &  R.  (Pa.)  466,  9  Am.  Dec. 
arate  estate;  and  this  was  the  effect  of  460;  Hamilton  v.  Bishop,  8  Yerg. 
such  conveyance,  notwithstanding  the  (Tenn.)  33,  29  Am.  Dec.  101;  Fox  v. 
consideration  was  property  the  corpus  Jones,  1  W.  Va.  205,  91  Am.  Dec.  383. 
of  her  statutory  estate,  or  indebtedness  11.  Jamison  v.  Brady,  6  Serg.  &  R, 
of  the  husband  on  account  of  money,  (Pa.)  46,  9  Am.  Dec.  460.  See  also 
the  corpus  of  her  statutory  estate,  used  the  next  following  paragraph. 
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uphold  gifts  by  a  husband  direcUy  to  his  wife  as  creating  an  estate 
for  her  sole  and  separate  use.^^  On  the  other  hand,  the  mere  inter- 
vention of  a  trustee  in  the  transfer  or  conveyance  of  property  to  the 
uBe  of  a  married  woman  did  not  create  a  separate  equitable  estate 
in  her,  in  the  absence  of  any  words  evidencing  an  intention  to  exclude 
the  marital  rights  of  the  husband,^*  and  unless  property  was  settled 
to  her  separate  use  her  husband  was,  as  a  general  rule,  entitled  in 
equity  to  the  income  of  property  held  in  trust  for  her.**  As  hereto- 
fore shown,  however,  in  case  of  a  wife's  trust  estate  and  even  when 
a  husband,  in  order  to  reduce  to  his  possession  her  choses  in  action, 
resorted  to  a  court  of  equity,  the  wife  had  aB  equity  to  a  settlement 
for  her  support  and  maintenance.** 

158.  Husband  as  Trustee  for  Wife. — ^It  was  determined  at  an  early 
date  that  a  husband  could  be  a  trustee  for  his  wife  as  regards  prop- 
erty conveyed  to  him  for  her  separate  use.**  And  a  hui^and  holds 
property  as  trustoe  for  his  wife  when  he  takes  possession  of  it  under 
an  order  of  court  that  it  be  vested  in  her  as  her  separate  property  and 
that  he  execute  proper  deeds  for  it  to  the  commissioner  of  the  court, 
though  no  deeds  are  executed ;  *'  and  a  husband  may  be  required  to 
account  to  his  wife  as  a  trustee  for  her  separate  equitable  estate  which 
he  may  have  received,  not  as  a  gift  from  her,  but  either  without  her 
consent  or  under  agreement  to  invest  for  or  account  to  her  therefor.** 
A  conveyance,  however,  to  a  husband  not  for  the  sole  use  of  the  wife, 
but  in  trust  for  her,  makes  him  a  trustee  only  for  the  quantity  of 
interest  given  her.  The  interest  survives  to  the  wife,  but  during 
coverture  the  husband  is  entitled  to  the  usufruct  in  her  right.**  Where 
property  was  settled  on  a  married  woman  for  her  separate  use  without 
the  intervention  of  a  trustee,  her  husband  was  regarded  as  a  trustee 
from  necessity.^  On  the  other  hand,  it  has  been  held  that  where 
property  is  settled  in  trust  for  the  separate  use  of  a  married  woman, 

12.  See  infra,  par.  430  et  seq.         L.R.A.  618;  Tennant  v.  Stoney,  1  Rich. 

13.  Mass  V.  McCall,  12  Ala.  630,  46  Eq.  (S.  C.)  222,  44  Am.  Dec.  213; 
Am.  Dec.  272;  Sanderson  v.  Jones,  6  Jackson  v.  McAliley,  Speeis  Eq.  (S. 
Ma.  430,  63  Am.  Dec.  217;  Warren  v.  C.)  303,  40  Am.  Dec.  620;  Conway  v. 
Costello,  109  Mo.  338, 19  S.  W.  29,  32  Hale,  4  Hayw.  (Tenn.)  1,  9  Am.  Dec 
A.  S.  R.  669  (holding  that  a  deed  to  a  748. 

trustee  in  trust  for  a  married  woman,  17.  Jackson  v.  MeAHIey,  Speers  Eq. 

her  heirs  and  assigns,  did  not  create  an  (S.  C.)  303,  40  Am.  Dec.  620. 

equitable  separate  estate  in  her  which  18.  Walker  v.  Walker,  9  Wall.  743, 

she  could  charge  as  a  feme  sole) ;  White  19  U.  S.  (L.  ed.)  814. 

T.  White,  16  Gratt  (Va.)  264,  80  Am.  19.  Tennant  v.  Stoney,  1  Rich.  Eq. 

Dec.  706.  (S.  C.)  222,  44  Am.  Dec.  213. 

14.  Sanderson  v.  Jones,  6  Fla.  430,  20.  Boykin  v.  Ciples,  2  Hill  Eq.  (S. 
63  Am.  Dec.  217.  C.)  200,  29  Am.  Dec.  67;  Hamilton  v. 

15.  See  supra,  par.  95  et  seq.  Bishop,  8  Yerg.  (Tenn.)  33,  29  Anu 

16.  Meacham    v.   Bunting,   156   Dl.  Dec.  101. 
686,  41  N.  E.  175,  47  A.  S.  R.  239,  28 
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her  husband  will  not  ordinaxily,  even  with  the  consent  of  the  wife, 
be  substituted  or  appointed  trustee  for  her.  He  is  not  a  proper  person 
to  aet  as  such  a  trustee  as  he  would  be  constantly  tempted  to  use  the 
authority  and  influence  of  a  husband,  to  assume  the  disposal  of  the 
income  and  induce  his  wife  to  acquiesce;  a  court  should  not  place 
a  wife  in  a  position  which  would  require  her  to  sue  him  if  he  should 
fail  to  properly  account.*  Where  a  husband  is  a  trustee,  from  neces- 
sity, of  his  wife's  separate  estate,  he  should  be  replaced  by  the  court, 
on  a  bill  filed,  concerning  her  separate  property,  coming  before  it* 
If  a  penal  bond  be  executed  to  a  husband  and  wife  by  the  purchaser 
at  a  sheriff's  sale  of  the  husband's  plantation,  conditioned  that  the 
obligor  will  permit  them  to  remain  in  possession  of  the  premises  dur- 
ing their  natural  lives,  the  husband  is  thereby  made  the  trustee  of  the 
wife  to  secure  to  her  the  benefit  set  forth,  and  of  which  he  cannot 
deprive  her  by  surrendering  the  *bond,  and  taking  another  to  secure 
the  estate  for  his  own  life.* 

159.  Active  Character  of  Trust  and  Duration  of  Separate  Estate. — 
Conveyances  in  trust  for  the  sole  and  separate  use  of  married  women 
were  upheld  in  equity  as  creating  an  active  trust,  and  were  not  allowed 
to  operate  under  the  statute  of  uses  to  carry  the  legal  estate  and  thereby 
permit  the  common  law  property  rights  of  the  husband  to  attach ;  * 
but  on  the  termination  of  coverture  by  the  death  of  the  husband,  as 
the  continuance  of  the  trust  would  no  longer  be  necessary  to  protect 
any  rights  of  the  wife,  the  trust  would  become  an  executed  one  under 
the  statute  of  uses  and  the  legal  title  vested  in  her  after  and  during 
her  discoverture.*  On  the  other  hand  while  the  separate  equitable 
estate  exists  only  during  coverture,  being  suspended  when  the  feme 
becomes  discovert,  it  is  well  settled  that  the  trust  may  revive,  for  her 
protection,  on  her  marriage,  and  during  each  succeeding  coverture, 
unless  defeated  during  intermediate  periods.*    Still  the  estate  may  be 

1.  Robinson  v.  Dart,  Dad.  £q.  (S.  £.  728,  7  L.R.A.(N.S.)  407;  Lancaster 
C.)  128.  31  Am.  Dec.  569;  Boykin  v.  v.  Dolan,  1  Rawle  (Pa.)  231,  18  Am. 
Ciples,  2  Hill  Eq.  (S.  C.)  200,  29  Am.  Dec.  626;  Steacy  v.  Rice,  27  Pa.  St. 
Dec.  67.  75,  67  Am.  Dec.  447. 

2.  Boykin  v.  Ciples,  2  HUl  Eq.  (S.       Note:  78  Am.  Dee.  409. 

C.)  200*  29  Am.  Dec.  67.  5.  Hauser  v.  St.  Louis,  170  Fed.  906, 

3.  Conway  V.  Hale,  4  Hayw.  (Tenn.)  96  C.  C.  A.  82,  28  L.R.A.(N.S.)  426; 
1,  9  Am.  Dec.  748.  Miller  v.  Bingham,  36  N.  C.  423,  36 

4.  Meacham  v.  Bunting,  156  HI.  586,  Am.  Dec.  58 ;  Cameron  v.  Hicks,  141 
41  N.  E.  175,  47  A.  S.  R.  239,  28  K  C.  21,  53  S.  E.  728,  7  L.R.A.(N.S.) 
L.R.A.  618  (holding  that  a  naked  trust  407;  Smith  v.  Starr,  3  Whart.  (Pa.) 
in  land  conveyed  to  a  man  for  the  62,  31  Am.  Dec.  498;  Moore  v.  Shultz, 
use  and  benefit  of  his  wife  is  not  exe-  13  Pa.  St.  98,  53  Am.  Dec.  446;  Steacy 
cuted  by  the  statute  of  uses  while  the  v.  Rice,  27  Pa.  St.  75,  67  Am.  Dec 
marriage  exists,  but  the  legal  title  re-  447;  Littleton  v.  Sain,  126  Tenn.  461, 
mains  in  the  trustee) ;  Wwe  v.  Rich-  150  S.  W.  423,  41  LJt.A.(N.S.)  1118. 
ardson,  3  Md.  505,  56  Am.  Dec.  762 ;  6.  Hughey  v.  Warner,  124  Tenn.  725, 
Cameron  v.  Hicks,  141  N.  C.  21,  53  S.  140  S.  W.  1058,  37  L.R.A.(N.S.)  582; 
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created  to  continue  only  during  a  particular  coverture  and  when  such 
is  the  case  it  would  cease  to  exist  for  all  time  as  a  separate  equitable 
estate  on  discoverture  and  would  not  revive  as  such  on  the  wife's 
remarriage.'  Where  an  estate  is  conveyed  to  a  trustee  for  the  use  of 
a  married  woman  for  life  and  to  preserve  contingent  remainders,  the 
statute  of  uses  on  the  death  of  her  husband,  does  not  execute  the  use 
in  her  so  as  to  permit  her  to  convey  the  estate.^ 

160.  Property  in  Which  Separate  Estate  May  Exist. — ^Property  of 
any  kind  real  or  personal  and  any  interest  therein  may  be  conveyed, 
settled,  or  held  to  the  wife's  separate  use.  Her  equitable  separate  estate 
may,  therefore,  include  estates  in  fee  in  land,  in  possession,  or  rever- 
sion, life  estates,  estates  for  years,  choses  in  action,  securities,  specific 
chattels,  or  money.*  When  equity  first  created  the  separate  estate, 
the  main  purpose  was,  no  doubt,  to  intercept  the  marital  rights  of 
the  husband;  but,  if  it  ever  restricted  the  separate  estate  to  such  of 
the  property  of  the  married  woman  as  her  husband  would  have  been 
entitled  to  by  virtue  of  his  marital  rights  at  common  law,  such  rule 
has  long  since  been  departed  from.  It  is  what  the  settlor  intended 
it  to  be,  according  as  the  intention  may  be  ascertained  by  the  true 
construction  of  the  instrument  by  which  the  trust  for  the  separate 
use  is  created,  and  is  not  arbitrarily  limited  to  the  interest  or  prop- 
erty covered  by  the  marital  rights  of  the  husband  at  common  law.^® 

161.  SufSciency  of  Words  to  Create  Separate  Estates  Generally. — 
The  most  appropriate  words  to  use  in  creating  a  separate  estate  are 
"for  her  sole  and  separate  use."  These  words  are  everywhere  held 
to  be  effectual  for  that  purpose ;  from  their  use  an  implication  arises 
that  the  marital  rights  of  the  husband  are  excluded.**  The  addi- 
tional words  "independently  of  her  husband,"  or  "without  the  control 
of  her  husband,"  are  often  employed,  but  they  are  not  essential.** 
No  technical  words,  however,  are  required  to  create  such  cm  equitable 
estate;  the  intention  to  do  so  must  prevail  when  clear,  irrespective 
of  formal  words.*'  Still  to  exclude  the  marital  right  of  the  husband 
in  case  of  a  gift  or  conveyance  to  a  married  woman  a  clear  intent  in 
the  donor  or  grantor  that  it  shall  be  for  her  separate  use  must  appear, 
adequate  language  must  be  employed  to  manifest  a  decided  intention 

Littleton  v.  Sain,  126  Tenn.  461,  150  9.  Bason  v.  Holt,  47  N.  C.  323,  64 

S.   W.   423,   41   L.R.A.(N.S.)    1118;  Am.  Dec.  685;  Price  v.  Planters  Nat. 

Tullett  V.  Armstrong,  1  Beav.  1,  4  Myl.  Bank,  92  Va.  468,  23  S.  E.  887,  32 

*  Cr.  390,  8  L.  J.  Ch.  19,  9  L.  J.  Ch.  L.RA.  214. 

41,  3  Eng.  Rul.  Cas.  214.  10.  Price  v.  Planters  Nat.  Bank,  92 

7.  MiUer  v.  Bingham,  36  N.  C.  423,  Va.  468,  23  S.  E.  887,  32  L.R.A.  214. 
36  Am.  Dec.  58;  Tullett  v.  Armstioi^,  11.  Bridges  v.  Phillips,  25  Ala.  136, 
1  Beav.  1,  4  Myl.  &  Cr.  390,  8  L.  J.  60  Am.  Dec.  495. 

Ch.  19,  9  L.  J.  Ch.  41,  3  Eng.  Rul.       Note :  39  Am.  Dec.  773. 

Cas.  214.  12.  Wilson  v.  Bailer,  3  Strob.  Eq. 

8.  Cameron  v.  Hicks,  141  N.  C.  21,   (S.  C.)  258,  51  Am.  Dec.  678. 

63  S.  E.  728,  7  L.R.A.(N.S.)  407.  13.  Lucas  v.  Brooks,  18  WaU.  438, 
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to  transfer  a  separate  interest  and  to  show  that  the  husband  was  not 
to  enjoy  in  the  property  his  marital  rights  which  the  law  would  other- 
wise give  him.^^  And  it  has  been  said  that  to  create  a  separate  estate 
more  stringent  expressions  would  seem  to  be  required  by  later  author- 
ities than  formerly.^*  In  case  of  a  will,  in  determining  whether  a 
bequest  is  for  the  separate  use  of  the  beneficiary,  the  circumstances 
under  which  it  was  made  and  the  relation  of  the  beneficiary  to  the 
testator,  is  to  be  considered.^*  Thus  the  fact  that  a  bequest  was  to 
4he  daughter-in-law  of  the  testator  was  considered  a  strong  circum- 
stance to  show  an  intention  to  create  in  her  a  separate  estate.^'  So 
the  extent  of  the  control  over  the  estate  conferred  on  the  married 
women  is  a  strong  consideration  in  support  of  the  creation  in  her 
of  a  separate  estate,  as  where  she  is  authorized  to  do  acts  which  as 
a  feme  covert  she  could  not  otherwise  do  in  respect  to  the  estate.^* 
162.  Particular  Instruments  Considered* — ^In  determining  whether 
an  estate  created  was  for  the  sole  and  separate  use  of  a  married  woman 
the  courts  have  been  called  on  to  construe  numerous  wills,  deeds,  and 
other  instruments,  and  as  in  other  cases  where  the  object  of  the  court 
is  to  determine  the  intention  of  parties  from  the  circumstances  and 
language  used,  the  cases  are  in  irreconcilable  conflict^*  In  the  appli- 
cation of  the  rule  that  no  formal  words  are  required  to  create  a  sep- 
arate estate  in  a  married  woman  if  the  intention  to  do  so  clearly 

21  U.  S.  (L.  ed.)  779;  lippincott  ▼.   (Md.)  604,  22  Am.  Dec.  350;  Richard- 

MitcheU,  94  U.  S.  770,  24  U.  S.  (L.  son  v.  De  Giverville,  107  Mo.  422,  17 

ed.)  315;  B§U  v.  Watkins,  82  Ala.  512,  S.  W.  974,  28  A,  S.  R.  426;  Barnes  v. 

1  So.  92,  oO  Am.  Rep.  756 ;  Robinson   Simms,  40  N.  C.  392,  49  Am.  Dec.  435 ; 

V.  Randolph,  21  Fla,  629,  58  Am.  Rep.  Bason  v.  Holt,  47  N.  C.  323,  64  Am. 

692;  CarroU  v.  Lee,  3  Gill  &  J.  (Md.)    Dec.  685;  Wilson  v.  Bailer,  3  Strob. 

504, 22  Am.  Dec.  350;  Smith  v.  Welles,  Eq.  (S.  C.)  258,  51  Am.  Dec  678;  Fer- 

7  Mete.  (Mass.)  240,  39  Am.  Dec.  772;  guson  v.  Booth,  128  Tenn.  259.  160  S. 

Richardson  v.  De  Giverville,  107  Mo.  W.  67,  Ann.  Cas.  1915C  1079;  Die- 

422,  17  S.  W.  974,  28  A.  S.  R.  426;  trich  v.  Hutchinson,  73  Vt.  134,  50  Ati. 

Bason  v.  Holt,  47  N.  C.  323,  64  Am.  810,  87  A.  S.  R.  698. 

Deo.  585;  Martin  v.  Bell,  9  Rich.  Eq.       Notes:  29  Am.  Dec  103;  39  Am. 

(S.  C.)  42,  70  Am.  Dec  200;  Beaufort  Dec.  774. 

V.  Collier,  6  Humph.  (Tenn.)  487,  44       15.  Sanderson  v.  Jones,  6  Fla.  430, 

Am,  Dec.  321;  Hamilton  v.  Bishop,  8  63  Am.  Dec  217. 

Yerg.   (Tenn.)   33,  29  Am.  Dec  101;       16.  Smith  v.  Welles,  7  Mete  (Mass.) 

aark  V.  Peck,  41  Vt.  145,  98  Am.  Dec  240,  39  Am.  Dec  772 ;  Clark  v.  Peck, 

573;  Fox  v.  Jones,  1  W.  Va.  205,  91  41  Vt.  145,  98  Am.  Dec  573. 

Am.  Dec.  383.  17.  Clark  v.  Peck,  41  Vt  146,  98 

Notes :  29  Am.  Dec  103 ;  39  Am.  Dec  Am.  Dec  573. 
774.  18.  Mass  v.  McCall,  12  Ala.  630,  46 

14.  Lucas  V.  Brooks,  18  Wall.  436,  Am.   Dec.   272;   Wilson  v.   Bailer,   3 
21  U.  S.   (L.  ed.)   779;  Mass  v.  Mo  Strob.  Eq.  (S.  C.)  258,  51  Am.  IXeo. 
Call,  12  Ala.  630,  46  Am.  Dec  272;  678. 
Sanderson  v.  Jones,  6  Fla.  430,  63  Am.       Note :  39  Am.  Dec.  778. 
Dec  217;  Carroll  v.  Lee,  3  Gill  &  J.       19.  Note:  39  Am.  Dec  773. 
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appears,  it  has  been  held  that  such  an  estate  was  ci'eated  under  the 
following  instruments:  where  a  testator  gave  certain  property  to  his 
unmarried  sister^  and  later  added  in  his  will  as  follows:  ''Since 
writing  the  bequest  to  my  sister  I  have  reflected  that  she  might 
marry  some  man  who  would  squander  her  property"  and  then  gave 
the  property  to  trustees  for  the  benefit  of  "her  and  her  heirs ;"  ••  where 
a  deed  conveyed  a  slave  to  a  wife  "and  the  heirs  of  her  body  .  .  . 
to  the  use  and  benefit  of  the  wife  and  her  children/'  to  remain  in 
the  possession  of  the  wife  "for  the  use  and  support  of  said  children ;"  * 
where  a  bequest  to  a  married  sister  was  "for  her  own  use,"  *  where  a 
bequest  by  a  son  to  his  mother  who  had  married  a  second  time  was 
"for  her  sole  use;"*  where  a  testator  provided  that  the  property 
bequeathed  to  his  married  daughters  "shall  in  no  wise  be  subject 
to  the  debts  of  their  husbands,  in  no  case  whatever;"  *  where  a  testator 
gave  "the  use  of  the  other  two  thirds  of  my  estate,  both  real  and 
personal,  to  L.  C,  the  wife  of  my  son,  T.  A.  C,  so  long  as  she  shall 
remain  his  wife  or  widow."*  On  the  other  hand,  in  applying  the 
rule  that  the  intention  to  exclude  the  marital  right  of  the  husband 
must  be  clear,  numerous  expressions  have  been  held  insufficient  to 
create  a  separate  equitable  estate.*  Thus  a  bequest  to  a  married  daugh- 
ter "and  heirs,"  has  been  held  insufficient  to  create  in  her  a  separate 
estate,  though  throughout  the  will  a  want  of  confidence  on  the  part 
of  the  testator  in  the  husband  was  apparent.'  The  same  has  been 
held  to  be  true  of  the  following  bequests  and  devises ;  a  bequest  "by 
her  (the  legatee)  to  be  freely  enjoyed,  to  every  intent  and  purpose, 
as  her  own  in  every  respect;"  *  a  devise  in  trust  to  the  "only  proper 
use  and  behoof"  of  a  married  daughter  of  the  testator.*  Though  a 
deed  to  a  trustee  for  the  support  and  maintenance  of  a  married  woman 
may  be  considered  sufficient  to  show  the  intention  to  create  in  her 
favor  a  separate  estate,  it  has  been  held  that  a  deed  in  trust  for  the 
"joint  maintenance"  or  "mutual  support"  of  a  husband  and  wife 
was  not  sufficient  to  create  any  interest  in  her  in  the  nature  of  a 
separate  estate.^*  So  a  bequest  to  a  married  woman  with  a  limitation 
to  the  heirs  of  her  body  has  been  held  not  to  show  an  intention  on 
the  testator's  part  to  limit  the  bequest  to  her  separate  use;*^  but 

20.  Beaufort  v.  Collier,  6  Humph.       6.  Note :  39  Am.  Dec.  777. 
(Tenn.)  487,  44  Am.  Dec.  321.  7.  Barnes  v.  Simms,  40  N.  C.  392,  49 

1.  Hamilton    v.    Bishop,    8    Yerg.  Am.  Dec.  435. 

(Tenn.)  33,  29  Am.  Dec.  101.  8.  Wilson  v.  Bailer,  3  Strob.  Eq.  (S. 

2.  Jamison  v.  Brady,  6  Serg.  &  B.  C.)  258,  51  Am.  Dee.  678. 

(Pa.)  466,  9  Am.  Dec.  460.  9.  Bason  v.  Holt,  47  N.  C.  323,  64 

3.  Smith  V.  Welles,  7  Mete.  (Mass.)   Am.  Dec.  585. 

240,  39  Am.  Dec.  772.  10.  Mass  v.  McCall,  12  Ala.  630,  46 

4.  Martin  v.  Bell,  9  Rich.  Eq.   (8.  Am.  Dec.  272. 

C.)  42,  70  Am.  Dec.  200.  11.  Krause  v.  Beitel,  3  Rawle  (Pa.) 

5.  Clark  v.  Peck,  41  Vt.  145,  98  Am.  199,  23  Am.  Dec.  113. 
Dec.  573. 
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when  an  estate  for  her  separate  use  is  theretofore  created  a  subsequent 
limitation  to  the  heirs  of  her  body  does  not  prevent  a  separate  estate 
from  being  created.  ^^  It  has  been  held  that  a  gift  for  the  separate 
use  of  a  married  woman  cannot  be  implied  from  the  mere  existence 
of  an  expression  that  she  shall  not  anticipate.^' 

163.  Nature  of  Property  as  Evidencing  Intention. — ^In  case  of  gifts 
to  married  women  the  English  courts  especially  were  influential  to 
a  large  extent  in  upholding  the  transaction  as  creating  a  separate 
estate  in  the  wife  by  the  nature  of  the  property  so  given,  and  when 
the  property  consisted  of  wearing  apparel  or  personal  ornaments, 
were  inclined  to  consider  it  as  a  ^t  for  her  separate  use.^^  Still  in 
this  coimtry  while  there  is  English  authority  seemingly  to  the  con- 
trary, it  has  been  held  that  an  intention  to  create  a  separate  estate 
in  tiie  wife  would  not  be  inferred  from  the  fact  that  the  property 
given  to  the  wife  by  her  brother  consisted  of  family  plate ;  that  family 
plate  is  to  be  considered  as  an  article  of  family  use  and  one  that  makes 
as  much  a  part  of  the  household  as  any  that  belongs  to  it,  that  a  gift 
of  plate  to  a  married  woman,  unexplained  as  to  intention,  is  a  gift 
to  which  the  husband's  marital  rights  instantly  attach.** 

164.  Gifts  and  Conveyances  by  Husband. — ^In  the  case  of  gifts  or 
conveyances  by  a  husband  during  marriage  to  or  for  the  use  of  his 
wife,  the  courts  by  reason  of  the  relation  and  the  implied  intention  of 
the  husband  to  confer  on  the  wife  a  beneficial  interest,  have  generally 
shown  a  strong  inclination  to  uphold  the  transaction  as  creating  a 
separate  estate  in  the  wife,  even  though  the  words  used,  if  the  transfer 
had  been  by  a  stranger,  might  not  have  been  considered  sufficient  for 
that  purpose.**  As  has  been  said,  if  a  bona  fide  gift  by  a  husband 
to  his  wife  is  not  irrevocably  to  her  separate  use,  the  transaction  has 
no  meaning.*^  Still  in  order  to  establish  such  a  gift  so  as  to  con- 
stitute the  property  her  separate  estate  in  equity,  the  fact  of  the  gift 
must  be  clearly  shown,  and  therefore  a  wife  cannot  acquire  separate 

12.  Bridges  v.  Phillips,  25  Ala.  136,  S.  W.  67,  Ann.  Cas.  1915G  1079. 
60  Am.  Dec.  495 ;  English  v.  Buhle,  32       Note :  69  L.R. A.  370. 

Mo.  186,  82  Am.  Dec.  126.  In  Bingham  v.  Weller,  113  Tenn.  70, 

13.  Note:  3  Eng.  Rul.  Cas.  236.  81  S.  W.  843,  106  A.  S.  R.  803,  69 

14.  See  supra,  par.  88  et  seq.,  as  re-  L.R.A.  370,  distinguishing  Barnum  y. 
gards  wife's  paraphernalia  and  her  Le  Master,  supra,  it  is  held  that  a  deed 
property  rights  therein  generally.  by  a  husband  to  his  wife  for  her  sole 

15.  Carroll  v.  Lee,  3  Gill  &  J.  (Md.)  and  separate  use  free  from  bis  debts 
504,  22  Am.  Dec.  350.  and  liabilities  is  insufficient  to  create 

16.  Gill  V.  Woods,  81  111.  64,  25  Am.  in  her  a  separate  equitable  estate  which 
Rep.  264;  Sims  v.  Rickets,  35  Ind.  181,  would  be  free  from  his  rig^t  of  eor- 
9  Am.  Rep.  679 ;  Turner  v.  Shaw,  96  tensy  upon  the  wife's  death. 

Mo.  22,  8  S.  W.  897,  9  A.  S.  R.  319 ;       See  Curtesy,  vol.  8,  p.  399,  as  to 
Barnum  v.  Le  Master,  110  Tenn.  638,   curtesy  in  a  wife's  separate  estate. 
75  S.  W.  1045,  69  L.R.A.  353  and  note;       17.  Deming  v.  Williams.  26  Gonn. 
Ferguson  v.  Booth,  128  Tenn.  259, 160   226,  68  Am.  Dec.  386. 
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property  from  her  husband  in  her  savings,  out  of  a  voluntary  allow- 
ance from  her  husband,  except  by  a  clear,  irrevocable  gift,  either  to 
some  person,  as  a  trustee,  or  by  [|ome  clear  and  distinct  act  of  his,  by 
which  he  divests  himself  of  the  property.*®  In  case  of  antenuptial 
marriage  settlements,  the  courts  incline  to  a  construction  creating 
in  the  wife  a  separate  estate,  and  as  excluding  the  marital  property 
right  of  the  husband  in  the  property  so  settled.  And  it  has  been 
held  that  a  wife  takes  a  joint  estate  with  her  husband  equivalent  to 
a  separate  estate  in  half  the  land  under  a  deed  of  marriage  settle- 
ment conveying  land  in  trust  for  the  ''joint  use"  of  the  husband  and 
wife,  but  so  as  "not  to  be  subject  in  any  manner  to  the  debts,*  con- 
tracts, or  engagements"  of  the  husband,  knd  such  estate  does  not  vest 
in  the  husband  by  the  marriage.*^  On  the  other  hand  it  has  been 
held  that  where  by  a  marriage  settlement  property  is  conveyed  by  the 
husband  to  a  trustee  for  the  benefit  of  himself  and  wife  for  their 
lives,  this  does  not  create  a  separate  estate  in  the  wife.^  So  it  has 
been  held  that  a  provision  in  antnuptial  marriage  settlements  executed 
in  a  jurisdiction  where  the  community  property  doctrine  existed, 
providing  merely  that  a  husband  should  have  at  her  death  the  whole 
or  a  half  of  the  income  arising  from  his  wife's  lands  during  his  life, 
according  as  there  may  or  may  not  be  children  of  the  marriage,  was 
not  sufficient  to  constitute  land  belonging  to  the  wife,  situated  in 
another  jurisdiction  where  the  community  doctrine  did  not  prevail, 
her  separate  estate.*  Where  the  purchase  price  of  property  is  paid 
by  a  husband  and  the  conveyance  made  to  the  wife,  it  has  been  held 
that  a  court  of  equity  would  regard  this  as  an  advancement  by  the 
husband  to  the  separate  use  of  the  wife.^  Where  insurance  on  his 
life  is  taken  out  by  a  husband,  the  wife  being  designated  as  benefi- 
ciary, but  he  retains  full  power  during  his  life  to  change  the  beneficiary 
or  otherwise  dispose  of  the  policy  or  its  proceeds,  it  has  been  held 
that  no  interest  vests  in  the  wife,  until  death  has  terminated  the 
reserved  power  of  her  husband  to  cut  her  out  of  any  interest  in  it  by 
the  designation  of  another  beneficiary,  and  that  therefore  the  wife 
has  no  interest  in  the  policy  which  can  constitute  a  separate  equitable 
estate  in  her,  and  for  this  reason  she  cannot,  under  the  principles 
of  equity,  charge  during  the  life  of  her  husband,  the  payment  of  a 
debt  contracted  by  her  on  her  future  right  to  the  proceeds  of  the 

18.  Kee  v.  Vasser,  37  N.  C.  553,  40  See  supra,  par.  20  et  seq.,  as  regards 
Am.  Dee.  412.  See  also  infra,  par.  what  law  governs  marital  property 
436.  rights. 

19.  Kempton  v.  Hallowell,  24  Ga.  52,  2.  Warren  v.  Brown,  25  Miss.  66,  57 
71  Am.  Dec.  112.  Am.  Dec.  191. 

20.  Sanderson  v.  Jones,  6  Fla.  430,  As  hereafter  shown  there  is  as  a  gen- 
63  Am.  Dec.  217.  eral  rule  no  resulting  trust  in  favor  of 

1.  Richardson  v.  De  Giverville,  107  the  husband  under  such  circumstances. 
Mo.  422, 17  S.  W.  974,  28  A.  S.  R.  426.   See  infra,  par.  439. 
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policy.*  On  the  other  hand,  it  has  been  held  that  a  life  insurance 
policy  taken  out  by  a  husband  on  his  life  payable  to  his  wife,  was 
prima  facie  intended  by  the  husband  as  a  settlement  upon  his  wife 
and  upon  his  death  the  proceeds  are  to  be  regarded  as  her  separate 
equitable  estate,  so  that  upon  her  remarriage  she  would  have  as  against 
her  second  husband,  the  jus  disponendi  by  will,  so  as  to  defeat  the 
right  which  the  second  husband  would  have  to  succeed  to  it  if  it  were 
not  so  disposed  of> 

165.  RentSi  Profits  and  Increase. — The  rents,  profits  and  increase 
of  a  wife!s  separate  equitable  estate  are  considered  a  part  of  such 
estate  and  as  such  are  free  from  the  claims  of  the  husband  or  his 
creditors.*  The  fact  that  such  profits  or  increase  are  to  some  extent 
brought  about  by  the  wife's  industry  in  the  management  of  such  estate, 
with  his  consent,  does  not  affect  the  rule,  because  profits  or  increase 
60  derived,  are  not  considered  earnings  of  the  wife  to  which  the  hus- 
band's common  law  marital  rights  would  attach  and  which  could 
therefore  be  subjected  to  the  claims  of  his  creditors.*  The  same  is 
generally  applied  as  regards  the  increase  of  profits  which  are  the 
result  in  part  of  labor  or  services  performed  by  the  husband  for  his 
wife  in  the  management  of  her  separate  property,  as  a  husband  may 
lawfully  spend  his  own  personal  kibor  in  improving  his  wife's  estate 
without  any  fraud  on  his  creditors;  and  he  may  with  equal  right 
and  justice  permit  the  wife  to  enhance  her  own  separate  property 
by  her  personal  industry  and  no  creditor  could  complain  of  the  act 
as  a  fraud  on  his  rights.'  This  right  of  a  husband  to  labor  tat  the 
benefit  of  his  wife's  estate  without  committing  any  fraud  on  his 
creditors,  has  frequently  been  sustained  as  regards  her  separate  statu- 
tory estate.* 

166.  Proceeds  of  Separate  Property  and  Investments  Thereof.-^ 
It  is  well  settled  both  in  England  and  in  this  country  that  where 
property,  real  or  personal,  which  a  married  wcnnan  holds  as  her 
separate  equitable  estate  is  sold,  the  proceeds  are  still  her  separate 
estate  subject  to  the  same  rules  as  the  original  property ;  *  as  is  also 
any  property  in  which  such  proceeds  may  be  invested.*^    As  has  been 

S.  Littleton  ▼.  Sain,  126  Tenn.  461,  6.  Carter  v.  Worthington,  82  Ala. 

150  S.  W.  423,  41  L.R.A.(N.S.)  1118.  334,  2  So.  516,  60  Am.  Rep.  738. 

As  regards  the  general  nature  of  the  7.  Carter  ▼.  Worthington,  82  Ala. 

interest  of  a  beneficiary  in  a  policy  of  334,  2  So.  516,  60  Am.  Rep.  738. 

insurance  on  the  life  of  another,  see  8.  See  infra,  par.  186  et  seq. 

Insurance.  9.  Kirkpatnck  v.  Buford,  21  Ark. 

4.  Hughey  v.  Warner,  124  Tenn.  725,  268,  76  Am.  Dec.  363. 

140  S.  W.  1058,  37  L.R.A.(N.S.)  582  10.  Carter  v.  Worthington,  82  Ala. 

and  note.  334,  2  So.  516.  60  Am.  Rep.  738;  Kirk- 

5.  Carter  v.  Worthington,  82  Ala.  patrick  v.  Buford,  21  Ark.  268,  76  Am. 
334,  2  So.  516,  60  Am.  Rep.  738;  Penn  Dec.  363;  Dyett  v.  North  American 
V.  Whitehead,  17  Grat.  (Va.)  503,  94  Coal  Co.,  20  Wend.  (N.  Y.)  570,  32 
Am.  Dee.  478.  Am.    Dec.   598 ;   Yardley   ▼.   Raub,   5 
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well  said,  if  by  a  mere  sale  of  the  separate  estate  and  the  invest- 
ment of  the  proceeds  in  the  purchase  of  other  property,  she  should 
lose  her  estate,  and  the  husband  should  acquire  the  property  thus 
purchased  without  any  intention  on  her  part  to  give  it  to  him,  then 
this  unqualified  ri^t  of  disposition  is  a  delusion,  and  its  exercise 
an  injury.^^  On  partition  of  land  in  which  a  married  woman  is  a 
cotenant,  where  her  husband  disclaims  all  right  or  interest  and  the 
decree  of  sale  provides  that  the  proceeds  shall  constitute  her  separate 
estate,  it  is  held  that  such  proceeds  will  be  thereafter  so  regarded 
free  from  the  claims  of  the  husband's  creditors.^' 

167.  Pin  Money. — ^Pin  money  as  recognized  in  the  early  cases, 
seems  to  have  been  money  given  gratuitously  to  the  wife  for  her  per- 
sonal and  private  expenditure.^'  It  is  not  clear,  however,  what  is 
meant  by  the  phrase  pin  money  allowances,  but  it  has  been  said 
that  it  is  where  a  husband  permits  his  wife  to  have  certain  articles 
of  his  property,  either  for  her  own  use,  or  in  consideration  of  her 
supplying  the  family  with  particular  kinds  of  necessaries,  or  when 
he  makes  to  her  a  yearly  allowance  for  keeping  his  house.  The 
profits  in  the  first  case,  and  the  savings  in  the  other,  will,  in  equity, 
be  considered  as  the  wife's  own  separate  estate,  although,  at  law,  they 
belong  to  the  husband,  on  the  principle  that  all  the  personal  property 
which  a  married  woman  acquires  is  that  of  her  husband.**  It  has 
also  been  said  that  pin  money  is  an  allowance  payable  during  cohabita- 
tion, and  in  this  rei^ect  it  differs  from  separate  maintenance,  which 
is  generally  an  allowance  which  a  husband  contracts  to  pay  to  his 
wife  where  they  have  agreed  to  live  apart,  and  is  payable  only  dur- 
ing the  period  of  separation.**  Again  the  doctrine  of  "pin  money," 
has  been  defined  as  one  by  which,  in  the  English  equity  jurisprudence, 
a  husband  was  allowed  to  give  his  wife  the  privilege  of  working  for 
herself,  acting  as  a  free  trader,  and  of  acquiring  profits  by  her  earn- 
ings and  savings  which  neither  he  nor  his  creditors  could  reach, 
and  as  so  defined  it  has  been  held  that  the  doctrine  has  never  obtained 
in  this  country.** 

168.  Earnings  and  Profits  of  Sole  Trade  or  Business. — At  common 
law  when  a  married  woman  engaged  in  a  trade  or  a  business,  the 
earnings  or  profits  derived  belonged  to  the  husband  to  the  same  extent 

Whart.  (Pa.)  117,  34  Am.  Dec.  535;  Am.  Dec.  442. 

Williams  v.   Hollingsworth,   1   Strob.       15.  Helms   v.   Pranciscns,   2   Bland 

Eq.  (S.  C.)  103,  47  Am.  Dec.  627.       (Md.)    544,  20  Am.   Dec.  402.     See 

11.  Kirkpatrick  v.  Buf  ord,  21  Ark.  Divorce  and  Separation,  vol.  9,  p.  524 
268,  76  Am.  Dec.  363.  et  seq.  as  to  the  general  validity  and 

12.  Smith  V.  McAtee,  27  Md.  420,  effect  of  separation  agreements  between 
92  Am.  Dec.  641.  husband  and  wife. 

18.  Helms   v.   Franciscns,   2   Bland       16.  McKinnon  v.  McDonald,  57  IL 
(Md.)  544,  20  Am.  Dec.  402.  C.  1,  72  Am.  Dec.  574. 

14.  Kee  v.  Vasser,  37  N.  C.  553,  40 
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as  her  other  property,*'  though  in  equity  it  was  held  that  where  this 
was  done  by  her  husband's  consent  her  earnings  or  profits  would  be 
considered  as  her  separate  equitable  estate,  and  this  equitable  doctrine 
has  been  recognized  and  enforced  in  this  country.**  So  if  a  husband 
deserts  his  wife  and  she  carries  on  a  separate  trade  her  earnings  will 
be  protected  in  equity  against  his  claims,  and  a  fortiori  where  there 
is  an  antenuptial  agreement  that  the  wife  may  carry  on  a  separate 
trade  or  business  in  her  own  name,a  court  of  equity  will  enforce  it, 
and  secure  to  her  in  her  own  right  the  profits  arising  from  such  trade 
against  her  husband  and  his  creditors.**  Where  a  married  woman  has 
a  separate  equitable  estate  she  is  permitted,  at  least  with  the  consent 
of  her  husband,  to  engage  in  a  separate  trade  or  business,  using  such 
property  as  the  basis  therefor,  and  the  earnings  and  profits  of  such 
business  constitute  her  separate  estate,  and  are  protected  against  the 
claims  of  her  husband  or  his  creditors.**  Still  in  a  case  wherein  the 
court  was  largely  influenced  by  legislation  prescribing  the  manner 
in  which  a  married  woman  may  carry  on  a  trade  or  business  as  a 
sole  trader  and  be  protected  in  her  earnings,  it  was  held  that  the 
equitable  doctrine  should  not  be  recognized,  and  that  where  a  mar- 
ried woman  though  with  th^  consent  of  her  husband  carried  on  a 
trade  as  a  sole  trader,  his  creditors  were  entitled  to  subject  her  earn- 
ings to  the  payment  of  their  claims.* 

169.  Rights  of  Husband  and  His  Creditors. — ^As  the  term  separate 
property  implies,  none  of  the  husband's  common  law  rights  during 
coverture  attach  to  property  held  for  the  wife's  separate  use,*  nor, 
as  a  general  rule,  have  the  husband's  creditors  any  right  to  subject 
the  property  to  the  payment  of  their  claims  against  the  husband,* 
and  a  court  of  equity  will  restrain  a  judgment  creditor  of  a  husband 
from  selling  under  his  execution  property  constituting  of  the  sepa- 
rate estate  of  the  wife  secured  to  her  by  an  antenuptial  settlement.* 

17.  Belford  v.  Crane,  16  N.  J.  Eq.    (Va.)  603,  94  Am.  Dec.  478. 

265,  84  Am.  Dec.  155 ;  McKinnon  v.       1.  McKinnon  v.  McDonald,  57  N.  C. 

McDonald,  57  N.  C.  1,  72  Am.  Dec.  1,  72  Am.  Dec.  574.    But  see  Kee  v. 

674.  Vasser,  37  N.  C.  553,  40  Am.  Dec.  442. 

Note:  77  A.  S.  R.  100.  2.  George  v.  Ransom,  15  Cal.  322,  76 

18.  Carter  v.  Worthington,  82  Ala.  Am.  Dec.  490;  King  v.  Rhew,  108  N. 
334,  2  So.  516,  60  Am.  Rep.  738 ;  Carse  C.  696,  13  S.  E.  174,  23  A.  S.  R.  76 ; 
v.  Reticker,  95  la.  25,  63  N.  W.  461,  58  Jamison  v.  Brady,  6  Serg.  &  R.  (Pa,) 
A.  S.  R.  421 ;  Coughlin  v.  Ryan,  43  Mo.  466,  9  Am.  Dec.  460.  See  also  Sweeney 
99,  97  Am.  Dec.  375;  Tuttle  v.  Hoag,  v.  Smith,  15  B.  Men.  (Ky.)  325,  61 
46  Mo.  38,  2  Am.  Rep.  481 ;  Kee  v.  Am.  Dec.  188. 

Vasser,  37  N.  C.  553,  40  Am.  Dec.  442;  3.  Sharp  v.  Wickliffe,  3  litt.  (Ky.) 

Pehn  v.  Whitehead,  17  Grat.  (Va.)  503,  10,  14  Am.  Dec.   37;   Scheferling  ▼. 

94  Am.  Dec.  478;  Jones  v.  Reid,  12  W.  Huffman,  4  Ohio  St.  241,  62  Am.  Dec 

Va.  350,  29  Am.  Dec.  455.  281;  Yardley  v.  Raub,  5  Whart.  (Pa.) 

19.  Cougrhlin  v.  Ryan,  43  Mo.  99,  97  117,  34  Am.  Dec.  535. 

Am.  Dec.  375.  4.  Scheferling  v.  Huffman,  4  Ohio 

20.  Penn    v.    Whitehead,    17    Grat.   St.  241,  62  Am.  Dec.  281, 
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So  it  hdia  been  held  that  the  rights  of  a  husband's  creditors  will  not 
extend  to  household  goods  and  furniture,  which  have  been  purchased 
with  the  wife's  consent  in  their  own  name  by  the  trustees  of  money 
settled  to  her  separate  use,  and  placed  by  them  in  a  tavern  conducted 
by  the  husband,  to  be  there  used  alike  by  the  family  and  by  the 
guests.*  When  a  husband  cultivates,  improves  or  renders  services  in 
the  management  of  his  wife's  estate  the  question  has  arisen  in  a 
number  of  cases  as  regards  the  rights  of  his  creditors  with  respect 
to  the  crops  raised,  to  charge  the  realty  for  the  improvements  or  to 
share  in  the  profits  of  his  management  This  question  has  usually 
arisen  under  the  modern  married  womein's  property  acts  and  is  dis- 
cussed in  another  place.* 

XIV.  Statutory  Sepakatb  Estatb 

General  Prindplea 

170.  In  General. — ^Both  in  England  and  in  this  country  statutes 
have  been  enacted  which  usually  provide  that  the  real  and  personal 
property  of  any  married  woman  which  she  may  have  at  the  time  of 
marriage,  or  which  she  may  thereafter  acquire,  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  liable  for  his  debts,  but  shall 
continue  her  sole  and  separate  property  as  if  she  were  a  feme  sole.' 
Under  a  statute  providing  that  a  woman  having  "property"  is  not 
deprived  of  any  part  of  it  by  marriage,  it  has  been  held  that  when 
a  woman  marries  a  man  who  is  indebted  to  her,  the  marriage  does 
not  extinguish  the  debt,  but  the  wife's  right  thereto  continues,  as 
her  claim  is  "property,"  and  after  an  absolute  divorce  she  may  sue 
for  its  recovery.®  In  some  instances  the  statutes  have  required  that 
some  record  notice  of  a  wife's  claim  to  property  as  her  separate  estate 
under  the  statutes  be  recorded  in  order  to  protect  such  property  from 
the  claims  of  creditors  of  the  husband,  but  such  requirements  are 
intended  for  the  protection  of  creditors  of  the  husband  who  extend 
credit  to  him  on  the  faith  of  his  ownership,  and  do  not  affect  the 
property  rights  of  the  wife  as  against  her  husband ;  and  so  it  has  been 
held  that  such  a  statute'  has  no  application  to  persons  who  became 
creditors  of  the  husband  after  the  repeal  of  the  statute,  as  applied 
to  property  acquired  by  a  wife  while  the  statute  was  in  force.^    The 

5.  Yardley  v.  Raub,  5  Whart.  (Pa.)       8.  Carlton  v.  Carlton,  72  Me.  115, 
117,  34  Am.  Dec.  535.  39  Am.  Rep.  307.    See  infra,  par.  401 

6.  See  infra,  par.  186  et  seq.  et  seq.,  as  regards  the  general  effect 

7.  Breeding  v.  Davis,  77  Va.  639,  46  of  marriage  upon  indebtedness  exist- 
Am.  Rep.  740.  ing  at  the  time  between  the  spouses. 

Note :  76  Am.  Dec.  367  (exhaustively       9.  Gilbert  v.  Glenny,  75  la,  513,  39 
summarizing  the  statutes  in  the  several  N.  W.  818,  1  L.R.A.  479. 
jurisdictions  in  this  eountry). 
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statutory  separate  estate  is  usually  made  liable  for  the  wife's  debts 
contracted  before  marriage.** 

171.  General  Ccmstrttction  of  Married  Women's  Property  Acts. — 
For  die  reason  that  the  statutes  in  so  far  as  they  create  in  married 
women  a  separate  estate  free  from  the  common  law  rights  of  their 
husbands,  are  in  derogation  of  the  common  law,  it  is  held  by  some 
courts  that|  as  regards  the  marital  rights  of  husbands,  they  should  be 
strictly  construed,  and  should  not  be  given  effect  against  the  common 
law  rights  of  husbands  further  than  theb  dear  import  warrants.** 
And  statutes  which  merely  provide  for  the  protection  of  the  real 
property,  owned  at  the  time  of  a  marriage  or  thereafter  acquired, 
from  the  claim  of  creditors  of  the  husband  or  his  legal  representa- 
tives, are  not  construed  as  depriving  the  husband  of  his  right  Jure 
uxoris  to  the  rents  and  profits  of  the  wife's  real  estate.*'  On  the 
other  hand,  it  has  been  held  that  this  class  of  statutes,  being  obviously 
enabling  or  remedial  acts,  should  not  be  construed  stricUy,  as  in 
derogation  of  the  common  law,  or  technically,  but  fairly,  so  as  to 
carry  out  the  intention  of  the  legislature,  which  is  to  secure  to  the 
feme  covert,  as  separate  estate,  free  from  the  debts,  liabilities,  and 
disposal  of  the  husband,  all  of  the  property  acquired  at  the  times 
and  in  the  ways  pointed  out  and  not  in  any  wise  to  affect  or  change 
the  personal  relations  of  husband  and  wife  which  enter  into  the  status 
of  marriage.*'  A  constitutional  provision  that  "the  property  and 
pecuniary  rights  of  every  married  woman  at  the  time  of  marriage  or 
afterward,  acquired  by  gift,  devise,  or  inheritance,  shall  not  be  sub- 
ject to  the  debts  or  contracts  of  the  husband,"  etc.,  has  been  held  to 
apply  to  marriages  contracted  before  the  adoption  of  the  provision, 
and  should  not  be  restricted  in  its  operation  to  marriages  thereafter 
contracted.*^  It  has  also  been  held  under  a  statute  providing  that 
property  acquired  by  a  married  woman  shall  be  her  separate  prop- 
erty that  the  term  "acquired"  refers  in  point  of  time,  to  the  actual 
possession  and  control  of  the  property  rather  than  the  mere  right  to 
receive  the  same,  and  that  therefore,  where  at  the  time  of  the  enaclr 
ment  of  the  statute  a  married  woman  was  entitled  to  a  legacy  or  dis^ 
tributive  share  of  an  estate,  she  would  be  entitled  to  hold  the  legacy 

10.  Bevill  V.  Cox,  107  N.  C.  175,  12  18  Atl.  768,  13  L.R.A.  346;  Chicago, 
S.  E.  52,  11  L.R.A.  274;  Callahan  v.  etc.,  R.  Co.  v.  Dunn,  52  111.  260,  4 
Patterson,  4  Tex.  61,  51  Am.  Dec.  712.  Am.  Rep.   606 ;  Sergey's  Appeal,  60 

11.  Junction  R.  Co.  v.  Harris,  9  Pa.  St.  408,  100  Am.  Dec.  578;  Alex- 
Ind.  184,  68  Am.  Dec.  618.  ander  v.  Alexander,  85  Va.  353,  7  S. 

12.  Junction  R.  Co.  v.  Harris,  9  E.  335,  1  L.R.A.  125;  Dayton  v. 
Ind.  184,  68  Am.  Dec.  618.  See  su-  Walsh,  47  Wis.  113,  2  N.  H.  65,  32 
pra,  par.   67  et  seq.,  as  regards  the  Am.  Rep,  757. 

common  law  rights  of  a  husband  in       14.  Pugh  v.  Ottenheimer,  6  Ore.  231, 
his  wife's  realty.  25  Am.  Rep.  513. 

13.  Moore  v.  Darby,  8  Del.  Ch.  193, 
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or  distributive  share  as  her  separate  property  when  paid  over  after 
the  enactment  of  the  statute.^^  But  statutes  are  not  construed  to 
include  by  retrospective  operation  property  actually  received  and 
held  by  a  wife  at  the  time  of  their  enactment,**  and  if  so  construed 
they  would  be  unconstitutional  as  an  invasion  of  the  husband's  vested 
rights.*' 

172.  Property  Derived  from  Husband. — Where  thfe  statutes  provide 
in  general  terms  that  property  acquired  by  a  married  woman  after 
marriage  shall  be  her  separate  property,  this  would  of  course  include 
property  acquired  directly  or  indirectly  from  her  husband,  and  neither 
her  husband  nor  his  creditors  would  have  any  rights  as  against  the 
wife  unless,  as  regards  the  husband's  creditors,  the  transaction  by 
means  of  which  the  property  was  acquired  by  the  wife  from  her  hus- 
band was  subject  to  attack  by  them  as  in  fraud  of  their  rights.** 
Some  statutes,  however,  secure  to  married  women  as  their  separate 
property,  only  property  acquired  after  marriage,  from  persons  other 
than  their  husbands,  and  when  property  acquired  from  her  husband 
is  thus  excepted  the  exception  includes  property  conveyed  by  a  hus- 
band to  a  third  person  and  by  the  latter  conveyed  to  the  wife  as  a 
part  of  one  and  the  same  transaction ;  *•  but  where  the  purchase  price 
of  property  was  paid  by  the  husband  and  the  conveyance  made  to 
the  wife,  it  has  been  held  that  such  property  "did  not  come  from 
him"  within  the  meaning  of  such  a  proviso.*®  As  already  stated 
courts  of  equity  construed  transfers  and  conveyances  from- a  hus- 
band to  his  wife  strongly  in  favor  of  the  creation  of  a  separate  equi- 
table estate  in  her  interest.* 

173.  Separate  Trade,  Business  and  Earnings  of  Married  Woman. — 
The  modern  statutes  relating  to  the  property  rights  of  married  women 
are  generally  intended  to  cut  off  the  common  law  rights  of  the  hus- 
band to  the  personal  estate  of  the  wife,  and  they  have  been  construed 

15.  Alexander  v.  Alexander,  85  Va.  17.  Trapnell  v.  Conklyn,  37  W.  Va. 
353,  7  S.  E.  335, 1  L.R. A.  125 ;  Trap-  242, 16  S.  E.  570,  38  A.  S.  R.  30.  See 
nell  V.  Conklyn,  37  W.  Va.  242,  16  S.  supra,  par.  28  et  seq.,  as  regards  the 
E.  570,  38  A.  S.  R.  30.  general    constitutionality    of    statutes 

In  Westervdt  v.  Gregg,  12  N.  Y.  affecting  marital  property  rights. 

202,  62  Am.  Deo.  160,  it  is  held,  how-  18.  Johnston  v.  Johnston,  173  Mo. 

ever,  that  a  statute  declaring  to  be  91,  73  S.  W.  202,  96  A.  S.  R.  486,  61 

separate  property  a  legacy  to  which  L.R.A.  166.     See  generally,  Fraudu- 

a  wife  was  entitled  at  the  time  of  the  lent  Conveyance,  vol.  12,  par.  44  et 

Miactment   of  the  statute  but  which  seq.,  as  regards  the  rights  of  creditors 

had  not  been  paid  was  an  unconstitu-  to  attack  a  postnuptial  settlement  by 

tional  invasion  of  the  husband's  com-  a  husband  upon  his  wife, 

mon  law  right  thereto.  19.  Pike  v.  Miles,  23  Wis.  164,  99 

16.  Allen  v.  Cobum,  65  N.  H.  37, 17  Am.  Dec.  148. 

Atl.  1060,  23  A.  S.  R.  20;  Trapnell  v.       20.  Warren  v.  Brown,  25  Miss.  66, 
Conklyn,  37  W.  Va.  242, 16  S.  E.  570,  57  Am.  Dec.  191. 
38  A.  S.  R.  30.  1.  See  supra,  par.  164. 

Note :  38  A.  S.  R.  47. 
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to  constitute  as  her  separate  statutory  estate  a  separate  business  or 
trade  which  she  may  carry  on,  and  all  the  property  incident  thereto.* 
And;  as  the  good  will  of  a  business  is  a  well  recognized  species  of 
personal  property,*  the  good  will  of  a  business  carried  on  by  a  mar- 
ried woman  has  been  held  a  part  of  her  separate  statutory  estate.^ 
So  it  is  generally  recognized  that  keeping  boarders  by  a  married 
womalL  is  independent  of  her  duties  as  a  wife,  and  authorizes  her 
to  hold  the  proceeds  as  her  separate  statutory  estate.^  A  very  usual 
provision  of  the  statutes  is  that  the  earnings  of  a  married  woman  or 
property  acquired  by  her  labor  shall  constitute  her  separate  property,* 
and  to  bring  property  within  the  meaning  of  the  phrase  "acquired 
by  her  labor"  it  is  not  necessary  that  the  wife  should  perform  actual 
manual  labor  in  its  acquisition.'  On  the  other  hand,  under  some 
of  the  statutes  the  earnings  of  a  wife,  or  property  acquired  by  her 
industry  or  skill,  remains  the  property  of  the  husband  as  it  was  at 
common  law,®  and  property  so  acquired  has  been  held  not  to  be 
property  "accruing"  to  the  wife  within  the  meaning  of  such  term  as 
used  in  the  statutes.*  Still,  though  in  its  strict  sense  the  husband's 
right  to  the  services  and  earnings  of  his  wife  has  not  been -taken 
away,  yet  this  right  is  modified  by  a  statute  giving  her  the  right  to 
hold  her  separate  estate  and  its  issues  and  profits  to  the  extent  that 
when  her  skill  and  labor  in  the  use  of  her  separate  estate  do  produce 
profits,  they  are  hers  and  are  not  to  be  considered  earnings  belong- 
ing to  Jier  husband.*® 

174.  Property  Purchased  by  Married  Woman  on  Credit. — ^Whero 
a  married  woman  purchases  property  on  credit,  though  she  may  in 
fact  have  no  separate  estate,  or  is  incompetent  to  purchase  property 
on  credit  so  as  to  bind  herself  to  pay  the  purchase  price,**  still  imder 
the  statute  according  to  the  better  view,  property  so  purchased  by 
her  becomes  her  separate  property  as  against  the  husband  or  his  cred- 

2.  Mason  v.  Dunbar,  43  Mich.  407,  5  722,  38  L.E.A.(N.S.)  508. 

N.  W.  432,  38  Am.  Rep.  201.  7.  Elliott  v.  Hawley,  34  Wash.  585, 

Note:  77  A.  S.  R.  100.  76  Pac.  93,  101  A.  S.  R.  1016  (con- 

3.  See  Good  Will,  vol.  12,  p.  978.  struing  Oregon  statute  as  applied  to 

4.  Morgan  v.  Perhamus,  36  Ohio  St.  and  in  force  in  Alaska). 

517,  38  Am.  Rep.  607.  8.  Wilder  v.  Abernethy,  54  Ala.  644, 

5.  McNaught  v.   Anderson,  78   Ga.  25  Am.  Rep.  734. 

499,  3  S.  E.  668,  6  A.  S.  R.  278;  GU-  9.  Note:  25  Am.  Rep.  736. 
bert  V.  Glenny,  75  la.  513,  39  N.  W.  10.  Trapnell  v.  Conklyn,  37  W.  Va. 
818,  1  L.R.A.  479 ;  Carse  v.  Reticken,  242,  16  S.  E.  570,  38  A.  S.  R.  30.  See 
95  la.  25,  63  N.  W.  461,  58  A.  S.  R.  supra,  par.  113  et  seq.,  as  regards  the 
421.  See  also  Alexander  v.  Alexander,  general  rights  to  a  wife's  services  and 
85  Va.  353,  7  S.  E.  335,  1  L.R.A.  125.  earnings. 

6.  Harmon  v.  Old  Colony  R.  Co.,  11.  See  infra,  par.  320,  as  to  general 
165  Mass.  100,  42  N.  E.  505,  52  A.  S.  liabilities  of  married  women  on  pur- 
R.  499,  30  L.R.A.  658;  DeBranwere  v.  chases  on  credit. 

De  Branwere,  203  N.  Y.  460,  96  N.  E. 
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itorS;  though  she  pays  for  it  out  of  the  profits  arisLag  from  her  use 
thereof.^^  That  this  is  so  on  principle  and  sound  reasoning  seams 
unanswerable,  because  the  statute  gives  married  women  the  capacity 
to  take  and  hold  property  as  if  single^  without  imposing  any  limita- 
tion or  restriction.  If  property  is  conveyed  to  a  married  woman,  she 
is  empowered  to  take  and  hold  it  as  if  single,  and  whether  the  con- 
sideration is  paid  or  merely  promised  by  her  to  be  paid  is  not  mate- 
rial. The  fact  that  her  promise  to  pay  may  not  be  enforceable  against 
her  concerns  only  the  vendor,  and  cannot  affect  any  of  her  rights 
as  between  herself  and  her  husband.^'  The  fact  Uiat  a  husband 
becomes  a  surety  for  his  wife  in  her  purchase  will  not  prevent  the 
property  from  becoming  her  separate  property ;  **  still  under  statutes 
whereby  a  married  woman  is  given  no  general  power  to  carry  on  a 
business  and  bind  herself  by  the  purchase  of  property  for  sudi  pur- 
pose, it  has  been  held  that  when  a  husband  carries  on  a  store  in  the 
name  and  for  the  benefit  of  his  wife,  purchasing  the  goods  partly  with 
her  means  and  partly  on  her  sole  ci^t,  the  goods  do  not  become  part 
of  her  separate  statutory  estate,  but  are  liable  for  the  husband's  debts.^^ 
175.  Rents,  ProfitSi  Increase  and  Income. — ^Under  the  several  stat- 
utory and  constitutional  provisions  the  rents,  profits,  increase  and 
income  of  the  wife's  separate  property  are  generally  her  separate 
property  as  fully  as  the  corpus  of  the  property  itself,**  and  it  is  not 
material  that  such  profits  are  produced  by  the  skill  and  labor  of  the 
woman  in  the  use  and  management  of  her  separate  property,  while 
living  with  her  husband.*'    Where  a  constitution  provides  that  cer- 

12.  Bollinger  ▼.  OaUa^her,  163  Pa.  23  Wis.  301,  99  Am.  De6. 173. 
St.  245,  29  Atl.  751,  43  A.  S.  R.  791;       Note:  93  Am.  Dec.  774. 

Trapnell  v.  Conklyn,  37  W.  Va.  242,  17.  Trapnell  v.  Conklyn,  37  W.  Va. 

16  S.  E.  570,  38  A.  S.  R.  30;  Dayton  242,  16  S.  E.  570,  38  A.  S.  R.  30; 

V.  Walsh,  47  Wis,  113,  2  N.  W.  65,  32  Bailey  v.  Gardner,  31  W.  Va.  94,  5  S. 

Am.  Rep.  757.  E.  636,  13  A.  S.  R.  847,  whemn  it  is 

13.  Trapnell  v.  Conklyn,  37  W.  Va.  held  that  a  wife  is  not  entitled  to  her 
242,  16  S.  E.  670,  38  A.  S.  R.  30.  earnings  from  her  personal  labor,  such 

14.  Bollinger  v.  Gallagher,  163  Pa.  as  earnings  derived  from  taking  in 
St.  245,  29  Atl.  751,  43  A.  S.  R.  791.  washing,  sewing  and  making  and  sell- 

15.  Wilder  v.  Abemethy,  54  Ala.  ing  carpets,  as  against  creditors  of  her 
^44,  25  Am.  Rep.  734.  husband,  and  that  real  estate  purchased 

16.  George  v.  Ransom,  15  Cal.  3t^2,  with  such  earnings  is  subject  to  his 
76  Am.  Dec.  490;  Lewis  v.  Johns,  24  debts,  notwithstanding  an  agreement 
Cal.  98,  85  Am.  Dec.  49 ;  Wilson  v.  or  understanding  between  him  and  her 
Wilson,  36  Cal.  447,  95  Am.  Dec.  194;  that  the  earnings  were  to  be  hers;  and 
Parrett  v.  Palmer,  8  Ind.  App.  356,  that  if  upon  tiie  real  estate  so  pur- 
35  N.  E.  713,  52  A.  S.  R.  479;  Rush  chased  with  her  earnings  she  pats 
V.  Vought,  55  Pa.  St.  437,  93  Am.  Dec.  valuable  improvements  with  means  not 
769 ;  Elliott  v.  Hawley,  34  Wash.  585,  furnished  by  her  husband,  his  creditors 
76  Pac.  93,  101  A.  S.  R.  1016;  Trap-  may  subject  the  whole  property,  in- 
nell  V.  Conklyn,  37  W.  Va.  242,  16  S.  eluding  the  improvements,  to  the  pay^ 
£.  570,  38  A.  S.  R.  30 ;  Feller  v.  Alden,  ment  of  their  judgment. 
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tain  property  should  be  the  "separate"  property  of  a  wife,  it  has  been 
held  that  a  statute  giving  the  fruits  or  income  of  such  property  to 
the  husband  or  his  creditois  is  unconstitutional,  as  the  term  "sepa- 
rate" property  in  such  provision  of  the  constitution  is  used  in  the 
common  law  sense,  which  is  an  estate  held  as  well  in  its  use  as  in 
its  title,  for  the  exclusive  benefit  and  advantage  of  the  wife.*^  Ordi- 
narily where  a  husband  and  wife  live  on  or  cultivate  lands  constitut- 
ing her  separate  estate,  the  crops  raised  thereon  belong  to  the  wife.^* 
On  the  other  hand,  a  wife  may  under  license  or  agreement  permit 
her  husband  to  cultivate  her  lands  on  his  own  account  so  that  the 
crops  raised  thereon  by  his  labor  and  expenditure  become  his  own 
property.*®  The  rule  of  law  that  the  wife  cannot  make  contracts 
with  her  husband,  or  transfer  property  to  him,  will  not  prevent  him 
from  acquiring  titie  to  crops  which  are  produced  by  him  on  her 
lands  which  she  has  permitted  him  to  use  for  his  own  benefit.^  The 
question  as  to  the  title  to  crops  raised  on  a  wife's  lands  most  fre- 
quently arises  where  it  is  sought  to  subject  them  to  the  claims  of 
creditors  of  the  husband.* 

176.  Proceeds  of  Separate  Property* — ^It  is  the  general  rule  that 
where  the  property  constituting  the  separate  statutory  estate  of  a  mar- 
ried woman  is  sold,  the  proceeds  continue  her  separate  estate ;  *  and 
this  is  held  true,  as  regards  the  proceeds  of  real  estate,  under  a  statute 
providing  that  her  red  estate  shall  be  her  separate  property  and  also 
the  personal  property  held  by  her  up  to  the  time  of  the  marriage  or 
acquired  during  coverture  by  descent,  devise  or  gift.*  So  in  the  com- 
munity property  states  as  a  general  rule  the  separate  property  of  hus- 
band or  wife  need  not  be  preserved  in  specie  or  kind  to  maintain  its 

18.  George  v.  Ransom,  15  Cal.  322,  22  N.  E.  921,  5  L.R.A.  664.  See  infra, 
76  Am.  Dec.  490;  Lewis  v.  Johns,  24  par.  403  et  seq.,  as  regards  power  of 
Cal.  98,  85  Am.  Dec.  49.  spouses  to  eontract  with  each  other. 

Notes:  86  Am.  Dec.  629;  31  L.R.A.  2.  See  infra,  par.  188. 

(N.S.)  1092;  37  L.R.A.(N.S.)  186.  8.  Button  v.  Williams,  35  Ala.  503, 

19.  Lewis  V.  Johns,  24  Cal.  98,  85  76  Am.  Dec.  297;  Parrett  v.  Palmer, 
Am.  Dec.  49;  Hamilton  v.  Booth,  55  8  Ind.  App.  356,  35  N.  E.  713,  52  A. 
Miss.  60,  30  Am.  Rep.  500;  Wells  v.  S.  R.  479. 

Batts,  112  N.  C.  283,  17  S.  E.  417,  34  Note :  76  Am.  Dec.  367. 
A.  S.  R.  506;  Olson  v.  O'Connor,  9  4.  Parrett  v.  Palmer,  8  Ind.  App. 
N.  D.  504,  84  N.  W.  359,  81  A.  S.  R.  356,  35  N.  E.  713,  52  A.  S.  R.  479 
595;  Rush  v.  Vought,  55  Pa.  St.  437,  (the  contention  in  this  case  was  that 
93  Am.  Dec.  769 ;  Trapnell  v.  Conklyn,  the  proceeds  of  her  real  estate  was  not 
37  W.  Va.  242,  16  S.  E.  570,  38  A.  S.  owned  by  her  at  the  time  of  marriage 
R.  30 ;  Feller  v.  Alden,  23  Wis.  301,  99  but  was  acquired  by  purchase  and  not 
Am.  Dec.  173;  Dayton  v.  Walsh,  47  by  descent,  devise  or  gift,  and  there- 
Wis.  113,  2  N.  W.  65,  32  Am.  Rep.  fore  was  not  within  the  limits  of  the 
757.    See  Crops,  vol.  8,  p.  370.  statute.     The  earlier  decisions  in  the 

20.  Plaisted  v.  Hair,  150  Mass.  275,  state  to  the  contrary  are  shown  to  have 
22  N.  E.  921,  5  L.R.A.  664.  been  overruled). 

1.  Plaisted  v.  Hair,  150  Mass.  275, 
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character  as  such.  It  will  remain  separate  property,  although  it  has 
undergone  mutations  and  changes,  so  long  as  it  can  be  clearly  and 
indisputably  traced  and  identified.^ 

177.  Life  Insurance. — ^Under  the  statutes  extending  the  property 
rights  of  married  women  it  is  generally  recognized  tiiat  a  married 
woman's  interest  as  beneficiary,  in  a  policy  of  insurance  on  the  life 
of  her  husband,  whether  the  policy  was  taken  out  by  her  or  her 
husband,  is  her  separate  estate,  and  on  the  death  of  her  husband  she 
is  entitled  to  hold  the  proceeds  free  from  the  claims  of  her  husband's 
creditors.*  In  some  instances  statutes  have  been  enacted  exempting 
from  liability  to  the  claims  of  creditors  life  insurance  taken  out  by 
a  debtor;  the  construction  and  effect  of  such  statutes  has  been  hereto- 
fore discussed.'  Again  the  question  has  frequently  arisen  whether 
the  payment  by  a  husband  of  the  premiums  on  a  policy  for  the  benefit 
of  the  wife  constitutes  a  fraud  on  his  creditors,  which  will  enable 
them  to  reach  the  proceeds  of  the  policy  or  a  part  thereof;  this 
question  has  also  been  heretofore  discussed  in  its  appropriate  place.® 
The  question  as  regards  the  general  nature  as  a  vested  right  of  the 
beneficiary  in  a  life  insurance  policy  taken  out  by  another  on  his 
life  is  treated  under  another  title.* 

178.  Damages  Recovered  for  Injuries. — ^At  common  law  the  dam- 
ages recovered  during  coverture  for  injuries  to  the  person,  reputation 
or  property  of  a  married  woman  are  the  property  of  the  husband  to 
the  same  extent  as  her  other  personal  property,^^  and  a  statute  enlarg- 
ing married  women's  property  rights,  and  providing  that  such  prop- 
erty as  she  may  receive  during  coverture  by  gift,  grant,  devise,  bequest, 
or  inheritance,  shall  be  her  separate  property,  does  not  make  ,the 
damages  recoverable  for  personal  injuries  to  a  wife  or  injuries  to 
her  character  during  coverture,  her  separate  estate.**  On  the  other 
hand,  under  a  statute  providing  that  "all"  property  "acquired"  by 
a  married  woman  during  coverture  by  gift,  grant,  etc.,  "or  otherwise" 
shall  constitute  her  separate  property,  it  has  been  held  that  damages 
which  she  could  recover  for  injuries  to  her  person  would  constitute 
her  separate  property.*^    The  more  modern  statutes  very  generally 

5.  Huston  V.  Curl,  8  Tex.  239,  58   vol.  12,  par.  40  et  seq. 
Am.  Dec.  110;  Rose  v.  Houston,  11       9.  See  Insurance. 

Tex.  324,  62  Am.  Dec.  478.    See  gen-  10.  Shaddock   v.    Clifton,   22   Wis. 

erally,  Community  Property,  vol.  5,  114,  94  Am.  Dec  688.    See  supra,  par. 

p.  836.  72  et  seq.,  as  regards  the  common  law 

6.  Re  Succession  of  Desforges,  135  marital  rights  of  husband  to  his  wife's 
La.  49,  64  So.  978,  52  L.B.A.(N.S.)  personal  estate. 

689.  11.  Shaddock  v.   Clifton,   22   Wis. 

Note:  37  L.R.A.(N.S.)  582.  114,  94  Am.  Dec.  588;  Gibson  v.  Gib- 

7.  See  Exemptions,  vol.  11,  p.  528  son,  43  Wis.  23,  28  Am.  Rep.  527. 

et  seq.  12.  Chicago,  etc.,  R.  Co.  y.  Dunn,  52 

8.  See    Fraudulent    Conveyance,  111.  260,  4  Am.  Rep.  606. 
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expressly  provide  that  damages  recoverable  for  injuries  to  the  person 
or  property  of  a  married  woman  shall  be  her  separate  property.** 
Where  the  damages  recoverable  by  a  married  woman  for  injuries  to 
her  person  constitute  her  separate  property,  her  husband  has  no 
inherent  right  to  compromise  or  release  her  claim  thereto  or  inter- 
fere with  the  conduct  of  her  action,*"*  though  of  course  she  may  give 
him  such  authority,  and  that  she  has  done  so  may  be  inferred  from 
a  holding  out  of  ostensible  authority.**  And  it  has  been  held  that 
where  a  wife  permits  her  husband  to  institute  and  conduct  in  their 
joint  names  an-  action  for  personal  injuries  to  herself,  the  defendant 
is  justified  in  relying  on  his  implied  authority  to  compromise,  and  a 
compromise  and  dismissal  of  the  action  by  him  with  her  knowledge 
and  acquiescence  binds  her  and  bars  a  subsequent  action  therefor  by 
her  alone.**  The  question  as  regards  the  right  of  a  married  woman 
to  sue  for  injuries  to  her  person  or  property  and  the  elements  of 
damages  recoverable  is  discussed  in  another  place*' 

179.  Proof  of  Character  of  Property. — ^Where  the  contest  as  to  a 
wife's  ownership  of  property  is  between  her  and  her  husband's  cred- 
ditors  it  has  been  held  that  she  must  establish  her  ownership  by  clear 
and  satisfactory  evidence.*®  Where  a  wife  claims  as  against  creditors 
of  her  husband  that  property  purchased  by  the  husband  was  purchased 
by  him  with  her  separate  estate  and  belonged  in  equity  to  her,  and 
therefore  his  conveyance  of  the  property  to  her  was  not  in  fraud  of 
his  creditors,  she  must  show  by  clear  and  satisfactory  evidence  that 
the  property  was  in  fact  purchased  with  her  separate  property.** 
As  against  a  mere  wrongdoer,  however,  the  wife  may  establish  her 
title  to  property  by  the  same  kind  and  quantity  of  proof  that  would 
suffice  in  the  case  of  any  other  plaintiff. *®  As  between  a  husband's 
creditors  and  his  wife,  claiming  the  property  in  dispute  as  her  sep- 
arate estate,  the  declarations  of  the  husband  as  to  the  ownership 

13.  Nolin  V.  Pearson,  191  Mass.  283,  18.  O'Brien  v.  Stambach,  101  la.  40, 
77  N.  E.  890, 114  A.  S.  R.  605,  6  Ann.  69  N.  W.  1133,  63  A,  S,  R.  368; 
Cas.  658,  4  L.R.A.(N,S.)  643;  Walker  Bergey's  Appeal,  60  Pa.  St.  408,  100 
V.  Philadelphia,  195  Pa.  St.  168,  45  Am.  Dec.  578;  Weymouth  v.  Chicago, 
Atl.  657,  78  A.  S.  R.  801.  etc.,  R.  Co.,  17  Wis.  550,  84  Am.  Dec. 

14.  Chicago,  etc.,  R.  Co.  v.  Dunn,  763. 

52  111.  260,  4  Am.  Rep.  606;  Walker  19.  Martin  v.  Remington,  100  Wis, 

V.  Philadelphia,  195  Pa.  St.  168,  45  540,  76  N.  W.  614,  69  A.  S.  R.  941. 

Atl.  657,  78  A.  S.  R.  801.  See  generally,  Fraudulent  Convey- 

15.  Chicago,  etc.,  R.  Co.  v.  Dunn,  ance,  vol.  12,  par.  51,  as  regards  the 
52  Dl.  260,  4  Am.  Rep.  606.  See  infra,  suflBciency  of  proof  to  sustain  the  bona 
par.  193  et  seq.,  as  regards  the  general  fide  character  of  conveyances  by  a  hus- 
extent  of  the  agency  of  a  husband  for  band  to  his  wife  as  against  his  cred- 
his  wife.  iters. 

16.  Chicago,  etc.,  R.  Co.  v.  Dunn,  20.  Weymouth  t.  Chicago,  etc.,  R. 
62  111.  260,  4  Am.  Rep.  606.  Co.,  17  Wis.  550,  84  Am,  Dec  763  and 

17.  See  infra,  par.  472,  481  et  seq.  note. 
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of  the  property  are  not  as  a  general  rule  admissible  as  against  the 
wife.*  So  the  return  of  separate  personal  property  of  the  wife  for 
assessment  by  her  husband  as  his  own,  or  a  mortgage  of  such  prop- 
erty by  him  as  his  own^  is  not  evidence  against  the  wife's  title,  unless 
supplemented  by  proof  of  her  knowledge  and  consent.'  Where  articles 
for  family  use  are  purchased  from  time  to  time  by  a  wife,  she  pay- 
ing therefore,  partly  with  her  own  earnings  and  partly  with  money 
furnished  by  the  husband,  and  not  discriminating  or  separating  part 
of  the  property  as  her  own  from  the  rest,  it  would  be  prima  facie 
evidence  that  she  did  not  claim  any  separate  or  exclusive  right  in 
any  portion  of  them  as  against  her  husband.*  If  goods  in  a  hus- 
band's possession  are  levied  on,  and  his  wife  interposes  a  claim  to 
them  in  an  action  to  try  the  right  of  property,  conversations  had 
between  the  claimant  and  her  husband  prior  to  the  levy  are  a  part 
of  the  res  gestae  relating  to  the  fact  of  ownership  of  the  goods,  or 
of  the  husband's  agency  in  purchasing  and  controlling  them,  and  as 
such  are  admissible  in  evidence.* 

180.  Enforcement  of  Charges  on  Separate  Statutory  Estate. — ^As 
regards  the  separate  equitable  estate  of  a  married  woman  the  remedy 
to  enforce  charges  thereon  created  by  her,  since  her  contract  was 
void  at  law  and  the  estate  was  purely  an  equitable  one,  was  by  a 
bill  in  eqiiity;  this  jurisdiction,  however,  was  not  based  solely  on  the 
equitable  nature  of  her  estate  but  also  upon  the  ground  that  lier 
contract  at  law  was  not  personally  binding  on  her;  •  and  though  the 
estate  secured  to  married  women  by  the  modem  statutes  is  purely  a 
legal  as  distinguished  from  an  equitable  estate,  and  though  she  is 
given  authority  to  contract  with  respect  to  such  estate,  as  a  feme  sole, 
and  her  contracts  may  be  enforced  against  her  in  an  action  at  law,^ 
still  it  has  been  held  that  her  interest  in  relation  to  her  statutory 
separate  estate  and  the  claims  of  her  creditors  thereon,  do  not  differ 
essentially  from  those  which  subsisted  in  relation  to  her  separate  equi- 
table estate,  and  a  court  of  equity  has  concurrent  jurisdiction  to  enforce 
her  contracts  creating  a  charge  on  her  statutory  estate.'  In  some 
jurisdictions  where  iJbe  statutory  capacity  of  a  married  woman  to 
contract  is  not  absolute,  but  only  to  contract  with  respect  to  her 
separate  statutory  estate,  it  is  held  that  her  liability  on  her  contracts 
in  relation  to  such  estate  can  be  enforced,  as  in  case  of  charges,  only 
against  her  separate  equitable  estate,^  by  a  bill  in  equity,  the  theory 

1.  Trapnell  v.  ConWyn,  37  W.  Va.       6,  See  infra,  par.  303  . 

242,  16  S.  E.  570,  38  A.  S.  R.  30.  6.  Deering  v.  Boyle,  8  Kan.  625,  12 

2.  De  Votie  V.  McQerr,  15  Colo.  467,  Am.  Rep.  480;   Com  Exchange  Ins. 
34  Pac.  923,  22  A.  S.  R.  426.  Co.  v.  Babcock,  42  N.  Y.  613,  1  Am. 

3.  KeUy  v.  Drew,  12  Allen  (Mass.)  Dec.  601. 

107,  90  Am.  Dec.  138.  7.  Johnson  v.  Cummins,  16  N.  J. 

4.  Jones  v.  Chenault,  124  Ala.  610,   Eq.  97,  84  Am.  Dec.  142. 
27  So.  515,  82  A.  S.  R.  211.  8.  See  infra,  par.  303. 
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of  which  is  that  a  married  woman  does  not  incur  a  general  personal 
liability  on  her  contract,  but  as  where  a  charge  was  created  by  her 
on  her  equitable  separate  estate,  merely  creates  a  charge  on  her  sep- 
arate statutory  estate.* 

Hvsband*s  Rights  and  Liabilities  as  to  Separate  Statutory  Estate 

181.  In  General. — ^The  effect  of  the  constitutional  or  statutory  pro- 
visions that  a  married  woman  shall  hold  her  real  and  personal  prop- 
erty to  her  sole  and  separate  use,  is  as  a  general  rule  to  abrogate  the 
common  law  marital  property  rights  of  the  husband  in  such  prop- 
erty.*® Thus  it  is  well  settled  that  the  statutes  providing  that  married 
women  shall  hold  their  real  estate  to  their  sole  and  separate  use, 
abolish  the  estate  jure  uxoris  which  at  common  law  a  husband  had 
in  the  lands  of  his  wife  during  coverture.**  Still  statutes  which  merely 
protect  the  real  estate  of  a  wife  from  sale  on  execution  for  the  debta 
of  the  husband  do  not  create  such  an  estate  in  the  wife  as  abrogates 
the  husband's  right  to  the  rents  and  profits  of  her  real  estate  during 
coverture.**  Likewise  they  are  not  construed,  as  a  general  rule,  as 
affecting  the  husband's  right  of  curtesy  on  the  death  of  the  wife,  as 
regards  her  lands  not  disposed  of  during  coverture.*' 

182.  Management  and  Control  of  Property. — ^Where  the  statutes 
secure  to  married  women  their  property  for  their  sole  and  separate 
use,  the  husband  has  no  inherent  right  to  manage  or  control  her 
property  against  her  will  or  consent.  Under  some  statutes,  however, 
the  power  to  manage  and  control  the  wife's  separate  property  is  ex- 
pressly conferred  on  the  husband.**  It  has  been  held  that  the  pgwer 
so  conferred  on  the  husband  is  subject  to  the  control  of  the  courts, 

9.  Burchard  v.  Dunbar,  82  HI.  450,  11.  Neely  v,  Lancaster,  47  Ark.  175, 
25  Am.  Rep.  334.  1  S.  W.  66,  58  Am.  Rep.  752 ;  Hamp- 

10.  Goode  V.  Longmire,  35  Ala.  668,  ton  v.  Cook,  64  Ark.  353,  42  S.  W. 
76  Am.  Dec.  309  (holding  that  when  535,  62  A.  S.  R.  194  and  note;  Evans 
a  wife  has  a  statutory  separate  estate  v.  Lobdale,  6  Houst.  (Del.)  212,  22 
in  slaves  for  life  and  the  husband  the  A.  S.  R.  358;  Freeman  v,  Hartman, 
remainder  in  fee,  her  estate  does  not  45  111.  57,  92  Am.  Dec.  193;  McNcor 
merge  in  his  remainder,  and  therefore  v.  McNeer,  142  111.  388,  32  N.  E.  681, 
the  property  cannot  be  sold  on  execu-  19  L.R.A.  256;  Johnson  v.  Cummins, 
tion  against  him);  Smyley  v.  Reese,  16  N.  J.  Eq.  97,  84  Am.  Dec.  142; 
53  Ala.  89,  25  Am.  Rep.  598 ;  George  Breeding  v.  Davis,  77  Va.  639,  46  Am. 
V.  Ransom,  15  Cal.  322,  76  Am.  Dec.  Rep.  740. 

490;  Lewis  v.  Johns,  24  Cal.  98,  85       Notes:  12  A.  S.  R.  85;  128  A.  S.  R. 

Am.  Dec.  49;  Moore  v.  Darby,  6  Del.  488;  7  L.R.A.  693. 

Ch.  193,  18  Atl.  768,  13  L.R.A.  346;       12.  See  supra,  par.  67. 

Johnson  v.  Johnson's  Committee,  122       13.  See  Curtesy,  vol.  8,  p.  407. 

Ky.  13,  90  S.  W.  964,  121  A.  S.  R.       14.  Dority  v.  Dority,  96  Tex.  &15,  71 

449 ;  Webster  v.  Webster,  58  Me.  139,  S.  W.  950,  60  L.R.A,  941. 

4  Am.  Rep.  253;  Lynde  v.  McGregor, 

13   Allen   (Mass.)   182,  90  Am.  Dec. 

188. 
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and  tKat  he  may  be  enjoined  from  interfering  where  he  reluses  to 
support  his  wife  and  so  diverts  the  inoome  of  her  property  as  to- 
deprive  her  of  the  benefit  which  the  law  entitles  her  to  receive  there- 
from through  his  management.^*  The  question  as  regards  the  agency 
of  the  husband  to  act  for  and  bind  his  wife  is  hereafter  discussed.^^ 
183.  Compensation  to  Husband  for  Services  or  Improvements.-— 
Frequently  men  perform  labor  or  render  services  in  the  management 
of  their  wives'  separate  property,  and  it  is  well  settled  that  when  this 
is  done  there  is  no  implied  Obligation  on  the  part  of  the  wife  to 
compensate  her  husband  for  such  services  in  the  absence  of  any 
agreement  to  that  effect.*'  This  rule  has  been  held  applicable  where 
a  man  cultivates  lands*  constituting  his  wife's  separate  estate,*^  or 
makes  improvements  thereon.**  And  likewise  it  is  held  that  where 
a  wife  voluntarily  makes  improvements  from  her  separate  estate  on- 
her  husband's  lands  there  is  no  implied  obligation  on  his  part  to 
reimburse  her  therefor.**  The  presumption  that  improvements  made 
on  a  wife's  land  by  her  husband  were  intended  as  a  gift  to  her  may 
be  rebutted;  and  where  a  wife  has  capacity  under  the  statutes  to- 
contract  with  her  husband,  she  may  by  an  express  contract  bind 
herself  or  her  property  to  reimburse  him  for  improvements  made 
by  him  on  her  lands,*  or  for  services  rendered  her  in  connection 
with  her  separate  estate.*  Where  a  woman  induced  h*er  husband  to 
make  improvements  on  her  land  under  the  assurance  that  they  would 
enjoy  the  premises  as  a  home,  and  immediately  after  the  improve- 
ments were  made  the  wife  without  cause  expelled  the  husband  from 
the  home,  it  was  held  that  he  was  entitled  to  compensation  for  the 
improvements  so  made,  as  it  would  be  inequitable  to  allow  the  wife 

16.  Dority  v,  Dority,  96  Tex.  216,  L.R.A.(N.S.)  754;  Burleigh  v.  Coffin, 

71  S.  W.  950,  60  L.R.A.  941.     This  22  N.  H.  118,.  53  Am.  Dec.  236;  Sel- 

decision  seems  to  be  one  of  first  im-  over  v.  Selover,  62  N.  J.  Eq.  761,  48 

pression,  and  is  a  clear  example  of  the  Atl.  522,  90  A.  6.  R.  478 ;  Kearney  v. 

fundamental     power     of     equity     to  Vann,  154  N.  C.  311,  70  S.  E.  747, 

modify  the  strict  legal  rights  of  parties  Ann.   Cas,   1912A   1189;   Marable   v. 

by   reason    of   special    circumstances.  Jordan,  5   Humph.    (Tenn.)    417,  42 

See  60  L.R.A.  941  note.    And  see  gen-  Am.  Dec.  441;  Knott  v.  Carpenter,  3- 

erally.  Injunctions.  Head.  (Tenn.)  542,  75  Am.  Dec.  779; 

16.  See  infra,  par.  193  et  seq.  Webster  v.  Hildreth,  33  Vt.  457,  7a 

17.  Nance  v.  Nance,  84  Ala.  375,  4  Am.  Dec.  632. 

So.  699,  5  A.   S.   R.  378 ;   Lewis  v.       Notes :  14  Ann.  Cas.  1178 ;  Ann.  Cas. 
Johns,  24  Cal.  93,  85  Am.  Dee.  49;  1912A  1194. 

Deere  v.  Bowne,  108  la.  281,  79  N.  W.       20.  Kearney  v.  Vann,  154  N.  C.  311, 
59,  75  A.  S.  R.  254.  70  S.  E.  747,  Ann.  Cas.  1912 A  1189 

Note:  58  A.  S.  R.  497.  and  note.    See  infra,  par.  410. 

18.  Lewis  V.  Johns,  24  Cal.  98,  85       1.  Selover  v.  Selover,  62  N.  J.  £q. 
Am.  Dec.  49.  761,  48  Atl.  522,  90  A.  S.  R.  47a. 

19.  Nance  v.  Nance,  84  Ala.  376,  4  Note:  14  Ann.  Cas.  1179. 
So.  699,  5  A.  S.  R.  378;  Ketterer  v.  2.  Note:  58  A.  S.  R.  498» 
Nelson,  146  Ky.  7,  141  S.  W.  409,  37 
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to  retain  the  benefitB  of  the*  improvements  after  having  induced  her 
husband  to  make  them  under  the  assurance  that  he  would  reap  the 
benefits  as  a  home.'  As  heretofore  shown  where  a  husband,  entitled 
to  an  estate  in  his  wife's  land  jure  uxoris  during  coverture,  makes 
improvements  thereon  he  has  on  her  death  and  the  consequent  termi- 
nation  of  his  estate,  no  right  to  compensation  as  against  her  hen^^ 

184.  Duty  of  Husband  to  Account.-— Jf  a  man  appropriates  to  his 
own  use  the  separate  property  of  his  wife  without  her  consent,  he 
will  be  required  to  account  to  her  therefor,*  and  she  may  because  of 
the  marital  relation  charge  him  as  a  quasi  trustee  therefor,*  and  his 
liability  to  account  will  survive  as  a  claim  against  his  estate.^  So 
a  third  person  who  receives  a  wife's  money  or  property  from  her 
husband  with  notice  of  her  title  and  want  of  authority  on  the  part 
of  the  husband  to  dispose  of  it,  will  be  required  to  account  to  the 
wife  as  for  money  had  and  received  to  her  use.*  On  the  other  hand, 
if  a  husband  and  wife  Uve  in  harmony  during  her  life,  he  not  deny- 
ing her  any  control  which  she  seeks  to  exercise  over  her  separate 
real  property,  but  they  together  enjoying  its  use,  benefits  and  profits, 
he  is  not  liable,  after  her  death,  to  account  with  her  heirs  or  repre- 
sentatives for  the  rent  of  such  property.*  In  some  instances  the  stat- 
utes expressly  limit  the  time  for  which  the  husband  may  be  required 
to  account  for  the  income  of  his  wife's  property  which  he  has  received 
without  her  objection.** 

185.  Investment  by  Husband  of  Wife's  Separate  Property. — ^There 
seems  to  be  no  dissent  from  the  proposition  that  if  a  wife  intrusts 
money  of  her  separate  estate  to  her  husband,  on  the  understanding 
that  he  is  to  invest  it  for  her  benefit,  and  take  the  title  in  her  name, 
and  he  uses  the  money  in  purchasing  land  or  other  property  but 
takes  the  title  in  his  own  name,  a  trust  results  in  favor  of  the  wife.*^ 

3.  Finlayson  ▼.  Finlaysoii,  17  Ore.  114  S.  W.  621,  128  A.  S.  R.  458,  15 
347,  21  Pac.  57,  11  A,  S.  B.  836,  3  Ann.  Cas.  724,  20  L.R.A.(N.S.)  825. 
L.R.A.  801.  10.  Wells  v.  Batts,  112  N.  C.  283, 

4.  See  supra,  par.  70.  17  S.  E.  417,  34  A.  S.  R.  606. 

5.  Comer  v.  Haywortfa,  30  Ind.  App.  11.  Gamer  v.  Providence  Second 
144,  65  N.  E.  595,  96  A.  S.  R.  335;  Nat,  Bank,  151  U.  S.  420,  14  S.  Ct. 
Winn  V.  Riley,  151  Mo.  61,  52  S.  W.  390,  38  U.  S.  (L.  ed.)  218;  Haney  v. 
27,  74  A.  S.  R.  517;  Bergey's  Appeal,  Legg,  129  Ala.  619,  30  So.  34,  87  A. 
60  Pa.  St.  408,  100  Am.  Dec.  578.  S.  R.  81;  Brown  v.  Wright,  58  Ark. 

6.  Winn  v.  Riley,  151  Mo.  61,  52  20,  22  S.  W.  1022,  21  L.R.A.  467; 
S.  W.  27,  74  A.  S.  R.  617.  Bamett  v.  Goings,  8  Blackf.    (Ind.) 

7.  Winn  v.  Riley,  151  Mo.  61,  52  284,  44  Am.  Dec.  766;  B'^am  v. 
S.  W.  27,  74  A.  S.  R.  517.  See  Abate-  Bridgers,  108  N.  C.  276,  13  S.  E.  112, 
MENT  AND  REVIVAL,  vol.  1,  p.  27  et  23  A.  S.  R.  59;  Miller  v.  Parker,  166 
seq.,  as  regards  survival  of  actions  gen-  Pa.  St.  414,  31  Atl.  121,  45  A.  S.  R. 
erally.  680 ;  Sparks  v.  Taylor,  99  Tex.  411,  90 

8.  Comer  v.  Hayworth,  30  Ind.  App.  S.  W.  485,  6  L.R.A.(N.S.)  381;  Berry 
144,  65  N.  E.  595,  96  A.  S.  R.  335.  v.  Wiedman,  40  W.  Va.  36,  20  S.  E. 

9.  Donovan  v.  Grimth,  215  Mo.  149.  817,  52  A.  S.  R.  866;  Martin  v.  Rem- 
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Two  theories  are  advanced  to  sustaiB  this  proposition.  Some  of  the 
cases  adopt  the  view  that  the  husband  stands  in  a  fiduciary  relation 
to  his  wife,  and  that  therefore  when  he  purchases  property,  with  her 
money  the  well  established  principle  in  courts  of  equity  applies  that,  if 
a  trustee  invest  the  funds  he  holds  in  a  fiduciary  capacity  in  the  pur- 
chase of  property,  taking  the  title  in  his  own  name,  a  trust  will  result 
to  the  cestui  que  trust  or  other  persons  entitled  to  the  beneficial 
interest  in  the  fund  with  which  the  property  was  paid  for.^^  But 
the  majority  of  the  cases  probably  proceed  on  the  theory  that  such  a 
purchase  by  a  husband  with  his  wife's  money  is  governed  by  the  rule 
that,  where  property  is  purchased  by  one  person,  and  the  considera- 
tion therefor  is  paid  by  or  for  another,  a  trust  is  presumed  to  result 
in  favor  of  the  person  by  or  for  whom  the  payment  is  made.*'  The 
former  rule  is  the  more  favorable  to  the  wife,  since  under  the  second 
rule  a  person  seeking  to  set  up  a  trust  must  show  by  clear  proof  that 
his  money  went  into  the  property  at  the  inception  of  the  title;  while, 
under  the  other  rule,  it  is  immaterial  whether  the  money  of  the  cestui 
que  trust  was  used  at  the  time  of  or  before  the  purchase,  or  subse- 
quently thereto;  if  the  trustee  invests  trust  funds  or  trust  eiQfects  in 
property,  and  takes  the  title  in  his  own  name  or  that  of  a  stranger, 
no  matter  whether  the  trust  money  is  paid  at  the  time  of  the  purchase 
or  afterwards,  so  long  as  the  trust  fund  can  be  traced  into  specific 
property,  the  cestui  que  trust  can  claim  the  property  to  the  extent  that 
it  was  paid  for  with  his  funds.**  So  there  has  been  some  controversy 
as  to  whether  an  agreement  that  the  title  should  be  taken  in  the  name 
of  the  wife  or  held  in  trust  for  her  is  necessary  to  create  a  trust  in 
her  favor  when  her  money  is  invested  by  her  husband  in  land  in  his 
own  name.  It  has  been  held  that  such  an  agreement  is  essential 
to  the  creation  of  the  trust.**  Other  case^,  however,  declare  that  the 
elements  of  a  resulting  trust  exist  independent  of  any  agreement; 
that  the  trust  arises  by  implication  of  law  from  the  fact  of  the  advanc- 
ing of  the  purchase  money,  and  not  by  virtue  of  any  agreement  of 
the  parties.** 

Rights  of  Creditors  of  Husband 

186.  Generally. — The  creditors  of  a  husband  have  no  right  as  a 
general  rule  to  subject  the  wife's  separate  property  to  the  payment  of 

inj^on,  100  Wis.  640,  76  N.  W.  614,  69  90  S.  W.  485,  6  L.R.A.(N.S.)  381. 

A.  S.  R.  941.  Note:  6  L.R.A.(N.S.)  382. 

Note:  6  L.R.A.(N.S.)  381.  See  Trusts. 

12.  Haney  v.  Legg,  129  Ala.  619,  30  15.  Note:  6  L.R.A.(N.S.)   382. 

So.  34,  87  A.  S.  R.  81.  16.  Haney  v.  Legg,  129  Ala.  619,  3© 
Note:  6  L.R.A.(N.S.)  381.  So.  34,  87  A.  S.  R.  81;  Smith  v.  Wil- 
is. Note:  6  L.R.A.(N.S.)  382.  lard,  174  111.  538,  51  N.  E.  835,  66 
14.  Sparks  v.  Taylor,  99  Tex.  411,  A.  S.  R.  313;  Martin  v.  Remington, 
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their  claims  against  the  husband,^'  and  the  fact  that  he  has  the 
management  of  his  wife's  separate  property  will  not  affect  her  title 
to  it  in  so  far  as  his  creditors  are  concemed.^^  The  courts  have 
not  as  a  general  rule  hesitated  to  enjoin  the  creditors  of  a  husband 
from  suing  on  execution  the  separate  property  of  the  wife.^*  Where 
a  husband  with  or  without  compensation  renders  services  in  the  man- 
agement of  the  wife's  separate  estate  or  business,  it  is  generally  con- 
sidered that  his  creditors  have  no  rights  in  the  increase,  profits  or 
income  of  her  estate  which  can  be  subjected  to  the  payment  of  their 
claims.*®  The  reason  for  this  view  is  that  the  husband  cannot  be 
compelled  to  labor  for  his  creditors;  and  generally  speaking,  as  a 
man  is  entitled  to  a  support  out  of  his  own  labor,  and  is  under  obli- 
gation to  support  his  wife  and  family,  the  courts,  from  the  necessity 
of  the  case,  have  felt  themselves  constrained  to  say  that  from  the  mere 
fact  that  a  husband  devotes  his  time  and  labor  to  his  wife's  separate 
estate,  the  resulting  profits  do  not  go  to  him  or  his  creditors.^  This 
is  illustrated  by  a  case  in  which  a  woman  made  a  contract  to  get 
out  cross-ties  for  a  railway  company,  and  her  husband  conducted  the 
business  for  her.  It  was  held  that  the  ties  were  not  subject  to  exe- 
cution in  favor  of  the  husband's  creditors,  though  the  contract  was 
made  in  the  wife's  name  for  the  purpose  of  preventing  the  ties  from 

100  Wis.  540,  76  N.  W.  614,  69  A.  S.   ed.)  1013;  Lewis  v.  Johns,  24  Cal.  98, 

R.  941.  85  Am.  Dec.  49;  Deere  v.  Bonne,  108 

Note:  6  L.R.A.(N.S.)  382.  la.  281,  79  N.  W.  59,  75  A.  S.  R.  254; 

17.  De  Votie  v.  McGerr,  15  Colo.  Eilers  v.  Conradt,  39  Minn.  242,  39 
467,  24  Pac.  923,  22  A.  S.  R.  426;  N.  W.  320,  12  A.  S.  R.  641;  Taylor 
Evans  v.  Krantinger,  9  Idaho  153,  72  v.  Wands,  55  N.  J.  Eq.  491,  37  Atl. 
Pac.  882,  2  Ann.  Cas.  691;  Buckley  v.  315,  62  A.  S.  R.  818;  Olson  v.  0' Con- 
Dunn,  67  Miss.  710,  7  So.  550,  19  A.  nor,  9  N.  D.  504,  84  N.  W.  359,  81  A. 
S.  R.  334;  Botts  v.  Gooch,  97  Mo.  88,  S.  R.  595;  Trapnell  v.  Conklyn,  37 
11  S.  W.  42,  10  A.  S.  R.  286;  Bol-  W.  Va.  242, 16  S.  E.  570,  38  A.  S.  R. 
linger  v.  Gallagher,  163  Pa,  St.  245,  29  30 ;  Boggess  v.  Richards,  39  W.  Va. 
Atl.  751,  43  A.  S.  R.  791;  Howard  v.  567,  20  S.  B.  699,  46  A.  S.  R.  938,  26 
North,  5  Tex.  290,  51  Am.  Dec.  769 ;  L,R. A.  537 ;  Second  Nat.  Bank  v.  Mer- 
Evans  v.  Welbom,  74  Tex.  530,  12  S.  riU,  81  Wis.  151,  50  N.  W.  505,  29  A. 
W.  230,  15  A.  S.  R.  858;  Schuster  v.  S.  R.  877;  Mayers  v.  Kaiser,  85  Wis, 
Bauman  Jewelry  Co.,  79  Tex.  179,  15  382,  55  N.  W.  688,  39  A.  S.  R.  849,  21 
S.  W.  259,  23  A.  S.  R.  327;  Second  L.R.A.  623;  Martin  v.  Remington,  100 
Nat.  Bank  v.  Merrill,  81  Wis.  151,  50  Wis.  540,  76  N.  W.  614,  69  A.  S.  R. 
N.  W.  506,  29  A.  S.  R.  877.  941. 

Notes:  15  A.  S.  R.  858;  22  A.  S.  R.  Notes:  38  A.  S.  R.  47;  58  A.  S.  R. 
432;  43  A.  S.  R.  795.  497;  77  A.  S,  R.  100;  21  L.R.A.  624; 

18.  Second  Nat.  Bank  v.  MerriU,  81  23  L.R.A.(N.S.)  1124. 

Wis.  151,  60  N.  W.  505,  29  A.  S.  R.  1.  Buckley  v.  Dunn,  67  Miss.  710,  7 
877.  So.  550,  19  A.  S.  R.  334;  Trapnell  v. 

19.  Note :  30  L.R.A.  118.  See  gen-  Conklyn,  37  W.  Va.  242, 16  S.  E.  570, 
erally,  Injunctions.  38  A.  S.  R.  30;  Mayers  v.  Kaiser,  85 

20.  Voorhees  v.  Bonesteel,  16  Wall.  Wis.  849,  55  N.  W.  688,  39  A.  S.  R. 
16,  21  U.  S.  (L.  ed.)  268;  Aldridge  v.  849,  21  L.R.A.  623. 

Muirhead,  101  U.  S.  397,  25  U.  S.  (L. 
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being  subject  to  such  execution.'  Instead  of  embarking  in  business 
in  her  own  name,  a  wife  may  organize  a  corporation,  supplying  the 
capital,  and  the  corporation  may  employ  the  husband  in  managing 
its  business,  without  rendering  tibe  profits  she  may  derive  therefrom 
subject  to  claims  of  the  husband's  creditors.'  So  if  a  wife,  in  good 
faith,  forms  a  business  partnership  with  a  third  person,  her  husband 
does  not,  by  voluntarily  and  gratuitously  devoting  his  services  to  the 
business,  acquire  any  interest  in  the  firm  property  which  may  be 
subjected  to  the  payment  of  his  individual  debts,  although  his  labor 
and  skill  have  contributed  largely  to  the  firm's  accumulation  of 
property.* 

187.  Qualificatioii  of  General  Rale  as  to  Donation  of  Services. — 
There  may  be  cases  where  the  creditors  of  a  husband  may  subject 
an  accumulation  of  property  or  a  part  thereof,  the  result  of  the  hus- 
band's labor  and  talents  in  connection  with  her  separate  estate,  to 
the  payment  of  their  claims.  Courts  of  equity,  in  proper  cases,  where 
substantial  property  traceable  to  the  skill  and  labor  of  the  husband 
is  found  to  exist,  will  make  a  just  apportionment  between  the  wife 
and  her  husband's  creditors,  and  will  not  allow  husband  and  wife  to 
use  the  general  right  on  his  part  to  render  gratuitous  services  to  her 
in  the  management  of  her  separate  property  to  cloak  fraud  against 
creditors,  but  will  ferret  out  the  fraud  with  very  suspicious  and  acute 
eye,  so  far  as  human  testimony  will  enable  them  to  do  so,  failing 
sometimes,  it  is  true,  for  want  of  evidence,  but  generally  succeeding 
in  doing  justice  in  cases  of  real  fraud.*  Thus  in  order  to  protect  the 
profits  of  a  business,  carried  on  by  a  husband  in  the  name  of  his 
¥rife,  from  the  claim  of  his  creditors,  the  business  must  in  reality 
belong  to  her.  If  she  is  merely  the  nominal  head,  and  the  business 
is,  in  fact,  her  husband's,  the  property  and  its  increase  will  not  be 
protected  as  hers  against  his  creditors.  Such  an  arrangement  is  a 
mere  attempt  to  keep  his  property  free  from  liability  for  his  debts. 
It  amounts  to  a  fraud  on  creditors,  and  the  law  will  not  sanction  it.' 

2.  Buckley  v.  Dunn,  67  Miss.  710,  7  Trapnell  v.  Conklyn,  37  W.  Va.  242, 
So.  650,  19  A.  S.  R.  334.  16  S.  E.  570,  38  A.  S.  R.  30;  Boggess 

3.  Taylor  v.  Wands,  55  N.  J.  Eq.  v.  Richards,  39  W.  Va.  567,  20  S.  E. 
491,  37  Atl.  315,  62  A.  S.  R.  818.  599,  45  A.  S.  R.  938,  26  L.R.A.  537; 

Note:  23  L.R.A.(N.S.)  1124.  Feller  v.  Alden,  23  Wis.  301,  99  Am. 

4.  Deere  v.  Bonne,  108  la.  281,  79   Dec.  173. 

N.  W.  59,  75  A.  S.  R.  254.  Notes :  45  A.  8.  R.  958 ;  68  A.  S.  R. 

6.  Brooks-Waterfield  Co.  v.  Frisbie,  497;  59  A.  S.  R.  452;  62  A.  S.  R.  826; 

99  Ky.  125,  35  S.  W.  106,  59  A.  S.  R.  77  A.  S.  R.  99;  21  L.R.A,  627,  628; 

452;  Fatten  v.  Smith,  130  Ky.  819, 114  23  L.R.A.(N.S.)  1128. 

S.   W.    315,    23   L.R.A.(N.S.)    1124;  6.  Brooks-Waterfield  Co.  v.  Frisbie, 

Blackburn  v.  Thompson,  66  S.  W.  5,  99  Ky.  125,  35  S.  W.  106,  59  A.  S.  R. 

23  Ky.  L.  Rep.  1723,  56  L.R.A.  938;  452;  Glidden  v.  Taylor,  16  Ohio  St 

Glidden  v.  Taylor,  16  Ohio  St.  509,  91  509,  91  Am.  Dec.  98. 

Am.  Dec.  98;'  Penn  v.  Whitehead,  17  Note:  77  A.  S.  R.  102. 
Grat.   (Va.)   503,  94  Am.  Dec.  478; 
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Indeed,  the  broad  rule  has  been  laid  down  that  if  a  man  fikilled  in 
any  employment  does  business  in  his  wife's  name  with  capital  fur- 
nished by  her,  and  large  profits  over  and  above  the  necessary  expenses 
of  the  business  including  the  support  of  himself,  wife,  and  family 
accrue  therefrom,  owing  to  his  skill  and  experience,  and  he  turns  such 
profits  over  to  his  wife  or  invests  them  in  property  for  her,  a  court 
of  equity  will  treat  such  arrangement  as  fraudulent,  and  will  make 
an  equitable  distribution  of  such  profits  between  the  wife  and  existing 
creditors  of  the  husband.^ 

188.  Crops  Raised  on  Wife's  Land  through  Husband's  Labor. — 
It  is  generally  recognized  that  where  a  husband  gratuitously  renders 
services  in  the  cultivation  of  his  wife's  lands  the  crops  raised  thereon, 
as  against  his  creditors,  belong  to  the  wife  and  cannot  be  subjected 
by  them  in  whole  or  in  part  to  the  payment  of  their  claims  against 
the  husband.®  This  rule  has  been  applied  not  only  to  land  of  which 
the  wife  is  the  absolute  owner,  but  also  to  land  of  which  she  is  lessee,* 
or  which  she  had  bought  on  credit  and  was  engaged  in  paying  for 
by  the  profits  of  the  crops  so  raised.^^  If  a  wife  permits  her  hus- 
band to  carry  on  the  cultivation  of  her  land  for  his  own  benefit, 
the  crops  raised  by  him  are  his  property,  and  as  such  are  subject  to 
the  claims  of  his  creditors.**  Another  phase  of  this  subject  is  where 
a  woman  permits  her  husband  to  use  her  separate  property  in  the 
cultivation  of  land  owned  or  leased  by  him.  Such  a  transaction  gives 
her  no  right  in  or  to  the  crops  as  against  the  husband's  creditors,** 
and  the  situation  cannot  be  altered  by  any  secret  agreement  between 
the  husband  and  wife,  for  that  would  open  the  door  to  frauds  on 
creditors.**  On  the  other  hand,  as  in  case  of  a  business  conducted  bv 
a  husband  as  his  wife's  separate  business  **  it  has  been  held  that  land 
purchased  with  money  produced  by  a  man's  industry  and  good 
management  of  a  farm  belonging  to  his  wife  is  subject  to  his  debts, 
although  the  title  to  it  is  taken  in  her  name.** 

7.  Boggcss  v.  Richards,  39  W.  Va.   98;  21  L.R.A.  629,  23  L.R.A.(N.S.) 
567,  20  S.  B.  599,  45  A.  S.  R.  938,  26  1127. 

L.R.A.   537;    Glidden   v.    Taylor,  16  And  see  Crops,  vol.  8,  p.  370. 

Ohio  St  509,  91  Am.  Dec.  98.  9.  TrapneU  v.  Conklyn,  37  W.  Va. 

8.  Lewis  V.  Johns,  24  Cal.  98,  85  242,  16  S.  E.  570,  38  A.  S.  R.  30. 
Am.  Dec.  49;  Dean  v.  BaUey,  50  111.  Note:  21  L.R.A    fi-^O 

481,  99  Am.  Dec.  533;   Hamilton  v.  10.  Dayton  v.  Walsh,  47  Wis.  113, 

Booth,  55  Miss.  60,  30  Am.  Rep.  500 ;  2  N.  W.  65,  32  Am.  Rep.  757. 

Olson  V.  O'Connor,  9  N.  D.  504,  84  11.  Plaisted  v.  Hair,  150  Mass.  276, 

N.  W.  359,  81  A.  S.  R.  595;  Rush  v.  22  N.  E.  921,  5  L.R.A.  664. 

Vought,  55  Pa.  St.  437,  93  Am.  Dec.  12.  Hamilton  v.  Booth,  55  Miss.  60, 

769;  Trapnell  v.  Conklyn,  37  W.  Va.  30  Am.  Rep.  500. 

242,  16  S.  E.  570,  38  A.  S.  R.  30;  13.  Hamilton  v.  Booth,  55  Miss.  60, 

Feller  v.  Alden,  23  Wis.  301,  99  Am.  30  Am.  Rep.  500. 

Dec.  173 ;  Dayton  v.  Walsh,  47  Wis.  14.  See  supra,  par.  187. 

113,  2  N.  W.  65,  32  Am.  Rep.  757.  15.  Patton  v.  Smith,  130  Ky.  819, 

Notes:  r^H  A.  S.  R.  497;  77  A.  S.  R  114  S.  W.  315,  23  L.R.A.(N.S.)  1124. 
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189.  Improvement  by  Hasband  of  Wife's  Property  Generally. — 
It  frequently  happens  that  an  insolvent  husband,  with  intent  to 
defraud  his  creditors,  expends  his  funds  in  the  permanent  improve- 
ment of  land  constituting  his  wife's  separate  estate,  and  imdoubtedly 
such  a  transaction  would  operate  to  defraud  his  creditors  if  his  wife 
should  be  permitted  to  hold  the  lands  and  improvements  free  from  all 
claim  of  his  creditors.  That  such  a  transaction  would  not  subject  the 
lands  of  the  wife  to  liability  for  her  husband's  debts  beyond  the  extent 
to  which  they  have  been  enhanced  in  value  by  the  improvements,  or 
in  so  far  as  she  may  be  considered  as  having  paid  a  valuable  considera- 
tion to  the  husband  for  his  expenditures,  seems  proper  on  principle.  ^^ 
Still  according  to  well  considered  authority,  and  what  appears  to  be  the 
prevailing  view,  a  court  of  equity  will  charge  the  land  for  the  benefit  of 
the  husband's  creditors  to  the  extent  that  the  lands  of  the  wife  have 
been  enhanced  in  value  and  to  the  extent  that  the  wife  cannot  be  con- 
sidered as  having  paid  to  the  husband  a  valuable  consideration ;  ^'  and 
it  has  been  held  that  the  husband's  creditors  may  reach  the  enhanced 
value  through  such  improvements,  though  the  wife  has  sold  the  prop- 
erty, if  she  still  retains  the  -money.**  On  the  other  hand,  there  is 
authority  for  the  position  that  a  husband's  creditors  can  acquire  no 
rights  against  the  wife's  lands  by  reason  of  improvements  thereon  made 
by  him.  The  reason  given  is  the  inability  of  a  married  woman  to 
charge  or  convey  her  lands  except  in  the  manner  provided  by  statute, 
and  the  danger  of  subjecting,  indirectly,  her  lands  to  the  payment  of 
her  husband's  debts.*'  As  was  said  in  an  early  case,  if  a  wife's  sepa- 
rate estate  could  be  charged  in  favor  of  a  husband's  creditors  by  reason 
of  improvements  made  thereon  by  the  husband,  deeds  and  settlements 
for  the  separate  use  of  the  wife  would  be  of  but  little  avail,  and 
husbands  would  have  the  power  to  improve  their  wives  out  of  their 
estates.*®  To  confer  on  a  man's  creditors  a  right  to  charge  his  wife's 
estate,  she  must  have  had  knowledge  of  or  participated  in  her  hus- 
band's intent  to  defraud  his  creditors.*  Still,  according  to  the  prevail- 
ing view  it  is  held  that  a  creditor  of  the  husband  need  not  show  an 
actual  fraudulent  intent  on  the  part  of  either  husband  or  wife;  that 

16.  Lynde   v.   McGregor,   13   Allen  v.  Reed,  96  Va.  345,  31  S.  E.  514,  70 
(Mass.)  182,  90  Ain.  Dec.  188.  A.  S.  R.  858;  Burt  v.  Timmons,  29  W. 

17.  Nance  v.  Nance,  84  Ala.  375,  4  Va.  441,  2  S.  E.  780,  6  A.  S.  R.  664. 
So.  699,  5  A.  S.  R.  378 ;  Morris  v.       Note :  77  A.  S.  R.  92. 

Fletcher,  67  Ark.  105,  56  S.  W.  1072,  18.  Blair  v.  Smith,  114  Ind.  114,  15 

77  A.  S.  R.  87 ;  Blair  v.  Smith,  114  N.  E.  817,  6  A-  S.  R.  593. 

Ind.  114, 15  N.  E.  817,  5  A.  S.  R.  593;  Note:  77  A.  S.  R.  93. 

Tref ethen  v.  Lynam,  90  Me.  376,  38  19.  Note :  77  A.  S.  R.  93,  94. 

Atl.  335,  60  A.  S.  R.  271,  38  L.R.A.  20.  Webster  v.  Hildreth,  33  Vt.  457, 

190;    Lynde   v.    McGregor,   13    Allen  78  Am.  Dec.  632: 

(Mass.)  182,  90  Am.  Dec.  188;  Kirby  1.  Notes:  90  Am.  Dec.  191;  77  A. 

T.  Bruns,  45  Mo.  234,  100  Am.  Dec.  S.  R.  95. 

376;  New  South  Building,  etc.,  Ass'n 
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if  the  hasband  is  in  fact  insolvent,  money  expended  by  him  m  the 
permanent  improvement  of  her  lands,  though  expended  without  a 
fraudulent  intent,  in  fact,  may  be  treated  by  his  creditors  as  a  charge 
upon  the  lands ;  and  that  as  in  case  of  the  actual  transfer  of  property 
to  her  he  cannot  defeat  creditors  in  the  collection  of  their  debts  by 
placing  his  property  in  the  guise  of  improvements  on  her  lands.* 

190.  Qualification  of  Right  to  Charge  Property  for  Improvements. — 
When  a  debtor  with  his  family  live  on  the  property  of  his  wife  he 
may  even  as  against  his  existing  creditors  keep  the  property  in  repair 
and  habitable.  Within  reasonable  limits  this  may  be  regarded  as  a 
necessary  and  proper  means  of  performing  his  obligation  to  support 
his  wife  and  family.'  But  where  the  expenditures  are  beyond  what 
is  reasonably  necessary  and  proper  for  the  shelter  and  maintenance 
of  the  family,  the  equity  of  his  creditors  will  attach,  and  in  this 
respect  what  amounts  to  an  excessive  expenditure  is  difficult  to  deter- 
mine and  depends  on  the  peculiar  circumstances  of  each  case.*  When 
the  improvements  are  the  result  of  a  husband's  own  personal  labor, 
his  creditors  would  have  no  right  to  complain,  the  reason  for  which 
is  apparent  as  creditors  have  no  right  to  demand  that  their  debtor 
work  for  them.*  If  the  husband  was  not  insolvent  at  the  time  of 
making  the  improvements,  and  had  sufficient  other  property  to  pay 
all  the  claims  of  his  creditors,  his  subsequent  insolvency  will  confer 
no  right  on  them  to  charge  the  wife's  property  on  account  of  the 
improvement.*  Also  if  the  improvements  were  made  before  the  hus- 
band's debt  was  contracted,  his  creditors  have  no  ground  for  com- 
plaint, but  the  improvements  in  such  a  case  become  a  part  of  the 
wife's  realty  and  cannot  be  reached  by  the  husband's  subsequent 
<ireditors.^  So  if  the  making  of  the  improvements  is  by  way  of  paying 
a  bona  fide  indebtedness  of  the  husband  to  his  wife,  it  cannot  be 
deemed  a  fraud  on  his  creditors.®    If  the  property  of  a  husband  used 

2.  Morris  V.  Fletcher,  67  Ark.  105,  So.  699,  5  A.  S.  R.  378;  Morris  v. 
56  S.  W.  1072,  77  A.  S.  R.  87;  Tre-  Fletcher,  67  Ark.  105,  56  S.  W.  1072, 
fethen  v.  Lynam,  90  Me.  376,  38  Atl.  77  A.  S.  R.  87;  Deere  v.  Bonne,  108 
335,  60  A.  S.  R.  271,  38  L.R.A.  190;  la.  281,  79  N.  W.  59,  75  A.  S.  R.  254; 
Lynde  v.  McGregor,  13  Allen  (Mass.)  EUers  v.  Conradt,  39  Minn.  242,  39 
182,  90  Am.  Dec.  188 ;  Kirby  v.  Bruns,  N.  W.  320,  12  A.  S.  R.  641 ;  Webster 
45  Mo.  234,  100  Am.  Dec.  376.  v.  Hildreth,  33  Vt.  457,  78  Am.  Dec. 

Note:  77  A.  S.  R.  96.  632. 

3.  Morris  v.  Fletcher,  67  Ark.  105,  Notes:  77  A.  S.  R.  97;  21  L.R.A. 
56  S.  W.  1072,  77  A.  S.  R.  87;  Robin-   631. 

son  V.  Huffman,  15  B.  Mon.  (Ky.)  80,       6.  Note:  90  Am.  Dec.  188. 
61  Am.  Dec.  177  and  note.  7.  Peck  v.  Brummagin,  31  Cal.  440 

Note :  77  A.  S.  R.  93.  89  Am.  Dee.  195. 

4.  Morris  v.  Fletcher,  67  Ark.  105,       Note:  77  A,  S.  R.  94,  95. 

56  S.  W.  1072,  77  A.  S.  R.  87.  8.  Lynde    v.    McGregor,    13    Allen 

Note:  77  A.  S.  R.  94.  (Mass.)   182,  90  Am.  Dec.  188;  Na- 

6.  Nance  v.  Nance,  84  Ala.  375,  4  tional  Val.  Bank  v.  Hancock,  100  Va, 
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by  him  in  the  improvement  of  his  wife's  lands  was  exempt  from  the 
claims  of  his  creditors,  they  would  have  no  right  to  claim  that  they 
had  been  defrauded ;  this  is  in  pursuance  of  the  generally  recogzxized 
rule  that  a  transfer  of  exempt  property  is  not  a  fraud  on  creditors.* 
191.  Estoppel  to  Claim  Separate  Property  Generally. — ^Unquestion- 
ably, a  married  woman  may,  by  her  own  voluntary  conduct,  forfeit 
protection  to  her  separate  estate.  Being  sui  juris  in  respect  to  such 
property  she  is  responsible  for  her  own  fraudulent  acts,  as  well  as 
subject  to  the  law  of  estoppel.^^  And  where  a  husband  sells  as  his 
own  property  belonging  to  his  wife,  and  she,  with  knowledge  of  the 
sale  and  an  opportunity  of  notifying  the  purchaser  of  her  rights  before 
the  price  is  paid,  fails  to  do  so,  it  has  been  held  that  she  is  estopped 
to  assert  title.^^  So,  a  married  woman,  by  permitting  her  husband 
to  use  and  manage  her  separate  property,  thereby  conferring  on  him 
the  indicia  of  ownership  whereby  third  persons  are  induced  to  give 
credit  to  him  on  the  faith  of  his  ownership,  may  be  estopped  to  claim 
the  property  as  her  separate  estate  as  against  the  claim  of  such 
creditors.**  On  the  other  hand,  the  separate  personal  property  of  a 
wife  becomes  subject  to  the  payment  of  her  husband's  debts  only 
where  he  is  permitted  to  deal  with  it  and  obtain  credit  on  it  as  his 
own  with  her  full  knowledge  and  consent,**  and  she  may  place  her 
property  in  the  hands  of  her  husband  to  manage  it  as  her  agent,  with- 
out being  estopped  to  assert  her  title  as  against  his  creditors  if  there 
has  been  no  further  holding  out  on  her  part  that  he  is  the  owner.*^ 

101,  40  S.  E.  611,  93  A.  S.  R.  933,  57  313 ;  Riley  v.  Vaughan,  116  Mo.  169, 

L.R.A.  728;  Bailey  v.  Gardner,  31  W.   22  S.  W.  707,  38  A.  S.  R.  586;  Taylor 

Va.  94,  5  S.  E.  636,  13  A.  S.  R.  847.       v.  Wands,  55  N.  J.  Eq.  491,  37  Atl. 

Note :  77  A.  S.  R.  93.  315,  62  A.  S.  R.  818 ;  Glidden  v.  Tay- 

9.  Nance  v.  Nance,  84  Ala.  375,  4  lor,  16  Ohio  St.  509,  91  Am.  Dec  98; 
So.  699,  5  A.  S.  R.  378;  Burdge  v.  Cravens  v.  Booth,  8  Tex.  243,  58  Am. 
Bolin,  106  Ind.  175,  6  N.  E.  140,  55  Dec.  112;  New  South  Building,  etc.. 
Am.  Rep.  724.  Ass'n  v.  Reed,  96  Va.  345,  31  S.  E.  514,. 

Note:  77  A.  S.  R.  92.  70  A.  S.  R.  858;  Trapnell  v.  Conklyn,. 

See  Fraudulent  Conveyances,  vol.  37  W.  Va.  242, 16  S.  E.  570,  38  A.  S. 

12,  par.  35.  R.  30 ;  Mayers  v.  Kaiser,  85  Wis.  382, 

10.  De  Votie  v.  McGerr,  15   Colo.   55  N.  W.  688,  39  A.  S.  R.  849,  21 
467,  24  Pac.  923,  22  A.  S.  R.  426.    As  L.R.A.  623;  Wood  v.  Armour,  88  Wis. 
to    estoppel   against   married   women   488,  60  N.  W.  791,  43  A.  S.  R.  918. 
generally,  see  Estoppel,  vol.  10,  p.  738       Notes :  22  A.  S.  R.  432 ;  57  A.  S.  R, 
et  seq.  175;  77  A.  S.  R.  108. 

11.  Dann  v.  Cudney,  13  Mich.  239,  IS.  De  Votie  v.  McGerr,  15  Colo. 
87  Am.  Dec.  755.  467,  24  Pac.  923,  22  A.  S.  R.  426. 

12.  Driggs  &  Co.'s  Bank  v.  Norwood,  14.  Jones  v.  Chenault,  124  Ala.  610^ 
50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  27  So.  515,  82  A.  S.  R.  211;  Dean  v. 
78;  Morris  v.  Fletcher,  67  Ark.  105,  56  Bailey,  50  111.  481,  99  Am.  Dec.  533; 
S.  W.  1072,  77  A.  S.  R.  87;  De  Votie  Beloit  Second  Nat.  Bank  v.  Merrill,  81 
V.  McGerr,  15  Colo.  467,  24  Pac.  923,  Wis,  151,  60  N.  W.  605,  29  A.  B.  B. 
22  A.  S.  R.  426;   Smith  v.  WiUard,  877. 

174  HI.  538,  51  N.  E.  835,  66  A.  S.  R. 
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If  the  creditors  of  a  husband  have  notice  that  property,  the  legal  title 
to  which  was  in  the  husband's  name,  was  in  fact  the  property  of  the 
wife,  she  is  not  estopped  to  assert  her  claim  thereto,^*  and  this  is  true 
if  the  creditor  did  not  extend  credit  to  the  husband  on  the  faith  of  his 
ownership  of  the  property,  his  conduct  being  in  no  way  induced  or 
influenced  by  her  conduct.**  Where  a  wife  permits  her  husband  or 
his  administrator  after  his  death  to  commingle  the  crops  grown  on 
her  lands  and  those  grown  on  the  husband's  land,  so  that  it  cannot 
be  determined  what  portion  of  the  mass  was  raised  on  the  lands  of 
the  wife,  it  has  been  held  that  as  against  a  mortgagee  of  the  husband 
the  loss  must  fall  on  the  wife.*^  The  general  rule  that  an  estoppel 
in  pais  especially  tmder  the  code  form  of  pleading,  to  be  available  as 
a  defense  must  be  specially  pleaded^  has  been  held  to  apply  to  an 
estoppel  against  a  married  woman  to  claim  as  against  her  husband's 
creditors  her  personal  property.*® 

192.  Permitting  Legal  Title  to  Remain  in  Husband. — When  a  wife 
permits  the  legal  title  to  her  property  to  stand  in  the  name  of  her 
husband  without  anything  to  show  her  interest,  she  may  be  estopped 
thereby  from  claiming  it  as  against  persons  who  deal  with  the  hus- 
band on  the  faith  of  his  ownership ;  *^  and  according  to  the  better 
view  create  an  estoppel  in  such  a  case;  it  is  not  necessary  that  there 
should  have  been  any  actual  fraud  or  intent  on  the  part  of  the  wife 
to  wrong  the  creditors  of  her  husband,  but  the  question  depends  on 
whether  her  act  was  naturally  calculated  to  cause  credit  to  be  extended 
to  him  and  not  whether  she  had  reason  to  expect  that  result,  and  for 
this  purpose  she  is  presumed  by  law  to  know  that  the  titles  of  record 
would  be  notice  to  all  the  world  that  her  husband  owned  the  property.** 
The  fact,  however,  that  a  wife  permits  the  legal  title  to  her  property 
to  stand  in  the  name  of  her  husband  does^not  necessarily  estop  her 
to  assert  her  claim  thereto  as  against  his  creditors,*  as  where  they  had 
notice  of  her  ownership  at  the  time  of  their  dealings  with  the  hus- 
band.*   And  it  has  been  held  that  a  wife  was  not,  as  against  creditors 

15.  Brown  v.  Wright,  58  Ark.  20,  Ann.  Cas.  1914C  1059,46  L.R.A.(N.S.) 
22  S.  W.  1022,  21  L.R.A.  467.  1097;  Smith  v.  Willard,  174  Dl.  538, 

16.  McGovem  v.  Knox,  21  Ohio  St.  51  N.  E.  835,  66  A.  S.  R.  313 ;  Ander- 
547,  8  Am.  Rep.  80.  son  v.  Waco  State  Bank,  92  Tex.  506, 

17.  Wells  V.  Batts,  112  N.  C.  283, 17  49  S.  W.  1030,  71  A.  S.  R.  867. 

S.  E.  417,  34  A.  S.  R.  506.    See  Con-  Notes:  57  A.  S.  R.  175;  Ann.  Cas. 

FUSION  OF  Goods,  vol.  5,  p.  1049,  as  1914C  1066, 

regards  general  effect  of  a  confusion  20.  Smith  v.  Willard,  174  HI.  538, 

of  goods.  51  N.  E.  835,  66  A.  S.  R.  313. 

18.  De  Votie  v.  McQerr,  15  Colo.  1.  German  Ins.  Co.  v.  Bartlett,  188 
467,  24  Pac.  923,  22  A.  S.  R.  426.  See  lU.  165,  58  N.  E.  1075,  80  A.  S.  B, 
Estoppel,  vol.  10,  p.  842  et  seq.  172 ;  De  Berry  v.  Wheeler,  128  Mo.  84^ 

19.  Cowling  V.  Hill,  69  Ark.  350,  63  30  S.  W.  338,  49  A.  S.  R.  538. 
S.  W.  800,  86  A.  S.  R.  200;  Goldberg  Note:  57  A.  S.  R.  176. 

▼.  Parker,  87  Conn.  99,  87  Atl.  555,       2.  Note:  57  A.  S.  R.  175. 
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of  her  hiisband;  estopped  froZH  claiming  that  lands  standing  in  his 
name  were  purchased  with  her  separate  estate,  and  with  the  intention 
of  then  vesting  the  title  in  her,  and  that  the  conveyance  to  him  was 
made  by  inadvertence  or  mistake,  if  he  was  not  engaged  in  any 
hazardous  undertakings  or  in  any  business  prosecuted  on  credit.' 

XV.  Agency  of  One  Spouse  for  Othbb 

Rusbamd  as  Agent  for  Wife 

193.  In  General. — ^At  common  law  the  separate  existence  of  the 
wife  was  for  many  purposes  merged  in  that  of  the  husband;  and  she 
could  do  no  act.  Incapable  of  acting  for  herself,  she  could  not  appoint 
another  to  act  in  her  stead.  Her  disability  was  general  and  hence 
she  could  not  act  in  her  own  behalf,  either  by  her  husband  or  another.* 
On  the  other  hand,  if  it  is  no  violation  of  the  common  law  principle 
of  the  unity  of  husband  and  wife  for  the  wife  to  act  as  the  agent  of 
her  husband,*  the  conclusion  seems  irresistibly  to  follow  that  it  is  no 
infringement  of  the  same  principle  to  allow  the  husband  to  act  as  the 
agent  of  the  wife  in  cases  where,  by  law,  she  is  sui  juris,  and  capable 
of  acting  for  herself.*  So  under  modem  statutes  the  disability  of  the 
wife  has  in  many  respects  been  removed  by  statute,  and  she  is  now 
capable  of  acting,  not  only  by  herself,  but  by  an  agent,  with  no  express 
limitation  on  her  power  of  appointment.  If  the  doctrine  of  unity  does 
not  stand  in  the  way,  as  it  seems  it  cannot,  there  is  nothing  to  prevent 
her  making  her  husband  her  agent,  whenever  she  chooses  to  intrust 
him  with  the  management  of  her  affairs.^  On  the  other  hand,  in  order 
to  hold  a  wife  bound  by  a  contract  entered  into  by  her  husband  on 
her  behalf,  such  as  the  giving  of  a  check,  it  is  not  only  incumbent  on 

3.  De  Berry  v.  Wheeler,  128  Mo.  Buffalo  Third  Nat.  Bank  v.  Guenther, 
84,  30  S.  W.  338,  49  A.  S.  R.  538.  123  N.  Y.  568,  25  N.  E.  986,  20  A.  S. 

4.  Powers  v.  Southgate,  15  Vt.  471,  R.  780;  Wronkow  v.  Oakley,  133  N. 
40  Am.  Dec.  691;  Weisbrod  v.  Chicago,  Y.  505,  31  N.  E.  521,  28  A.  S.  R.  661, 
etc.,  R.  Co.,  18  Wis.  35,  86  Am.  Dec  16  L.R.A.  209;  Stout  v.  Perry,  152 
743.  N.  C.  312,  67  S.  E.  757,  136  A.  S.  R. 

5.  See  infra,  par.  206  et  seq.  826  and  note ;  Weisbrod  v.  Chicago, 

6.  Wilkinson  v.  Elliott,  43  Kan.  590,  etc.,  R.  Co.,  18  Wis.  35,  86  Am.  Dec. 
23  Pac.  614, 19  A.  S.  R.  158 ;  WLeaton  743 ;  Wood  v.  Armour,  88  Wis.  488,  60 
V.  Trimble,  145  Mass.  345,  14  N.  E.  N.  W.  791,  43  A.  S.  R.  918. 

104,  1  A.  S.  R.  463;  Binney  v.  Globe  Notes:  99  Am.  Dec.  600;  57  A.  S. 
Nat.  Bank,  150  Mass.  574,  23  N.  E.  R.  176;  7  L.R.A.  643. 
380,  6  L.R.A.  379;  Shane  v.  Lyons,  7.  Munger  v.  Baldridge,  41  Kan. 
172  Mass.  199,  51  N.  E.  976,  70  A.  S.  236,  21  Pac.  159,  13  A.  S.  R.  273 ; 
R.  261;  Taylor  v.  Wands,  55  N.  J.  Eq.  Brown  v.  Thomson,  31  S.  C.  436,  10 
491,  37  Atl.  315,  62  A.  S.  R.  818;  S.  E.  95,  17  A.  S.  R.  40;  Weisbrod  v. 
Nash  V.  Mitchell,  71  N.  Y.  199,  27  Am.  Chicago,  etc.,  R.  Co.,  18  Wis.  35,  M 
Rep.  38;  Nell  v.  Kinney,  106  N.  Y.  Am.  Dec.  743. 
74  12  N.  E.  351,  60  Am.  Rep.  423;       Note:  7  L.R.A.  643. 
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the  plaintiff  to  show  the  authority  of  the  husband,  but  also  to  show 
that  it  was  in  a  txansaction  and  for  a  consideration  in  respect  of  which 
the  disabilities  of  the  wife  as  a  feme  covert  were  removed,  and  she 
at  liberty  to  contract  and  assume  liabilities  as  if  she  were  feme  sole. 
She  cannot  delegate  power  beyond  this,  or  authorize  another  to  do 
that  for  her,  which  she  could  not  do  in  person.®  Under  a  statute 
requiring  the  written  assent  of  the  wife  to  enable  her  husband  to 
dispose  of  the  personal  property  of  the  wife,  for  his  benefit,  it  has 
been  held  that  the  indorsement  in  blank  of  a  note  payable  to  her  and 
its  delivery  to  her  husband  is  not  a  sufficient  written  assent  to  authorize 
his  disposition  of  the  note  for  his  own  benefit,  and  his  transferee  will 
be  charged  with  his  want  of  the  requisite  authority.* 

194.  When  Agency  Exists  Generally. — A  husband  has  not,  by  vir- 
tue of  the  marital  relation,  any  authority  to  act  as  the  agent  of  his 
wife  or  to  make  any  agreement  on  her  behalf  binding  her  rights 
without  her  consent.^*^  His  authority  as  agent  for  his  wife  is  no  more 
extensive  in  scope  or  longer  in  duration  than  that  of  any  other  agent 
similarly  constituted.^*  So  it  was  held,  at  a  time  when  the  husband 
was  liable  for  his  wife's  antenuptial  debts,**  that  there  was  no  such 
agency  on  the  part  of  the  husband  as  would  enable  him  by  his  promise 
bo  affect  the  running  of  the  statutes  of  limitations  against  the  wife's 
liability  on  her  antenuptial  debts.**  It  is  not  essential,  without  regard 
to  the  nature  of  the  act  to  be  performed,  that  the  appointment  or 
authorization  of  a  husband  to  act  as  the  agent  of  his  wife  should  be 
in  writing;  a  wife  may  appoint  her  husband  her  agent  by  parol  to 
the  same  extent  as  other  agents  may  be  appointed.**  The  presumption 
is  that  a  husband  in  purchasing  ordinary  household  articles  or  sup- 
plies, though  for  the  direct  use  of  the  wife,  does  so  on  his  account  and 
not  as  agent  for  his  wife,**  and  where  it  is  sought  to  hold  her  liable 
on  a  contract  entered  into  on  her  behalf  by  her  husband,  such  as 

8.  Nash  v.  MitcheU,  71  N.  Y.  199,  E.  417,  34  A.  S.  R.  606;  Powers  v. 
27  Am.  Rep.  38.  Southgate,  15  Vt  471,  40  Am.  Dec. 

9.  Case  v.  Espenschied,  169  Mo.  215,   691. 

69  S.  W.  276,  92  A.  S.  R.  633.  Notes:  7  L.R.A.  643;  65  L.R.A.  583. 

10.  Hartman  v.  Thompson,  104  Md.  11.  Hartman  v.  Thompson,  104  Md. 
389,  65  Atl.  117,  118  A.  S.  R.  422,  389,  65  Atl.  117, 118  A.  S.  R.  422,  10 
10  Ann.  Cas.  92;  Wait  v.  Baldwin,  60  Ann.  Cas.  92. 

Mich.  622,  27  N.  W.  697,  1  A.  S.  R.  12.  See  infra,  par.  249,  as  to  the 
551 ;  Kaufman  v.  State  Sav.  Bank,  151  liability  of  husband  for  wife's  ante- 
Mich.  65,  114  N.  W.  863,  123  A,  S.  R.  nuptial  debts. 

259,  18  L.R.A.(N.S.)   630;  Henry  v.  13.  Powers  v.  Southgate,  15  Vt.  471, 

Sneed,  99  Mo.  407,  12  S.  W.  663,  17  40  Am.  Dec.  691. 

A.   S.  R.  580 ;   Squire  v.  Harder,   1  14.  Hoene  v.  Pollock,  118  Ala,  617, 

Paige  (N.  Y.)  494,  19  Am.  Dec.  446;  24  So.  349,  72  A.  S.  R.  189;  Stout  v. 

Nash  V.  MitcheU,  71  N.  Y.  199,  27  Am.  Perry,  152  N.  C.  312,  67  S.  E.  757, 

Rep.  38 ;  Purdy  v.  Coar,  109  N.  Y.  136  A.  S.  R.  826. 

448,  17  N.  E.  352,  4  A.  S.  R.  491 ;  15.  Davis  v.  Guamieri,  45  Ohio  St. 

Wells  V.  Batts,  112  N.  C.  283,  17  S.  470,  15  N.  E.  350,  4  A.  S.  R.  548 
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the  giving  of  a  check,  the  burden  is  on  the  plaintiff  to  show  that  it 
was  within  the  power  delegated  by  the  wife  to  him.^*  Inasmuch  as 
the  lien  of  a  bailee  who  by  his  skill  and  labor  has  enhanced  the  value 
of  a  chattel,  arises  from  his  employment  to  render  the  services,  it 
follows  that  the  employment  must  be  by  the  owner  whose  property  is 
to  be  affected  by  the  lien,  or  by  his  consent,  express  oar  implied.^' 
Still  where  a  wife  allowed  her  husband  to  use  her  wagon  in  a  business 
carried  on  by  him  for  the  support  of  the  family  and  he  took  it  to  a 
wheelwright  for  necessary  repairs,  and  the  wheelwright  made  the 
repairs,  and  charged  them  to  the  husband,  supposing  the  wagon  to 
be  his,  it  has  been  held,  that  he  had  a  lien  therefor  as  against  the 
wife.  The  reason  for  this  is  that  the  husband  acted  with  the  implied 
consent  of  his  wife.** 

195.  Ostensible  or  Implied  Agency. — ^The  authority  of  a  husband  to 
act  as  his  wife's  agent- may  be,  as  in  case  of  other  persons  acting  as 
agent,  express  or  implied  from  a  holding  out,**  and  it  is  well  recog- 
nized that  if  a  married  woman  holds  her  husband  out  to  the  world 
as  her  agent,  or  allows  him  to  act  with  reference  to  her  property  so 
as  to  induce  the  belief  that  he  acts  as  her  agent  with  reference  thereto, 
she  is  estopped  to  deny  his  authority  to  act  as  her  agent*®  So  third 
persons  dealing  with  a  husband  who  has  been  accredited  to  them  as 
his  wife's  agent  are  not  affected  by  the  revocation  of  his  agency  unless 
notified  of  such  revocation.*  Accordingly  where  the  issue  is  whether 
a  husband  was  the  agent  of  his  wife  with  authority  to  sign  her  name 
to  a  check  on  her  bank  account,  evidence  that  he  frequently  signed 
checks  on  her  account  with  her  knowledge  and  consent  is  competent." 

196.  Ratification. — In  any  case  where  a  woman  may  act  through 
her  husband  as  her  agent,  she  may  also  render  his  unauthorized  acts 
as  her  agent  binding  on  her  by  subsequent  ratification  which  under 
the  principles  of  agency  is  equivalent  to  original  authority.'  Under 
the  general  principles  of  agency  where  an  agent  actually  exists,  the 

16.  Nash  V.  Mitchell,  71  N.  Y.  199,  56  A.  S.  R.  436;  Brown  ▼.  Thomson, 
27  Am.  Rep.  38.  31  S.  C.  436,  10  S.  E.  95, 17  A.  S.  R. 

17.  Small  V.  Robinson,  69  Me.  425,  40;  Barry  v.  Stover,  20  S.  D.  459,  107 
31  Am.  Rep.  299 ;  White  v.  Smith,  44  N.  W.  672, 129  A.  S.  R.  941. 

N.  J.  L.  105,  43  Am.  Rep.  347.     See  Note :  57  A.  S.  R.  176. 

also  Bailments,  vol.  3,  p.  133.  1.  Maxcy  Mfg.  Co.  v.  Burnham,  89 

18.  White  V.  Smith,  44  N.  J.  L.  105,  Me.  538,  36  Atl.  1003,  56  A.  S.  R. 
43  Am.  Rep.  347.  436. 

19.  Hoene  v.  Pollak,  118  Ala.  617,  2.  Hawkins  v.  Windhorst,  77  Kan. 
24  So.  349,  72  A.  S.  R.  189.  674,  96  Pac.  48,  127  A.  S.  R.  445,  If 

Note:  7  L.R.A.  643.  L.R.A.(N.S.)  219. 

See  generally.  Principal  and  Agent.  3.  Supreme  Assembly,  etc.,  ▼.  Camp* 

20.  Hawkins  v.  Windhorst,  77  Kan.  bell,  17  R.  I.  402,  22  Atl.  307,  13 
674^  96  Pac.  48,  127  A.  S.  R.  445,  17  L.R.A.  601;  Scottish  American  Mort. 
L.R.A.(N.S.)  219;  Maxcy  Mfg.  Co.  v.  Co.  v.  Dias,  35  S.  C.  42, 14  S.  S.  486^ 
Bomham,  89  Me.  538,  36  Atl.  1003,  28  A.  S.  R.  832. 

R.  C.  L.  VoL  XIII.— 74.     1169 


§  197  HUSBAND  AND  WIFE  13  R.  C.  L. 

mere  acquiescence  of  the  principal  may  well  give  rise  to  the  pre- 
sumption of  an  intentional  ratification  of  the  act.  The  presumption 
may  be  far  less  strong,  and  the  mere  fact  of  acquiescence  may  be 
deemed  far  less  cogent,  where  no  such  relation  of  agency  exists  at 
the  time  between  the  parties;^  and  this  rule  is  applicable  where  a 
husband  without  authority  attempts  to  act  as  the  agent  of  his  wife.^ 
So  it  is  the  general  rule  of  agency  that  a  full  knowledge  or  means 
of  knowledge  of  the  material  facts  and  circumstances  of  the  transac- 
tions and  means  of  repudiating  it  is  essential  where  a  ratification  based 
on  acquiescence  is  claimed.^  This  rule  has  been  applied  to  ratification 
by  a  wife  of  her  husband's  unauthorized  acts.'  Thus  where  a  husband 
caused  his  wife's  name  to  be  forged  to  a  deed  conveying  her  lands,  it 
was  held,  that  her  silence  for  eleven  years,  after  being  informed  of 
the  transaction^  did  not  amount  to  a  presumptive  ratification,  in  the 
absence  of  proof  that  she  was  fully  informed  of  the  name  of  the 
grantee,  of  his  residence  or  address,  and  had  all  the  means  necessary 
to  disaffirm  the  deed.^ 

197.  Alteration  of  Instruments;  Filling  Blanks* — A  married  woman 
who  executes  an  instrument  containing  blanks  which  she  intrusts  to 
her  husband  to  fill  and  deliver  may  be  liable  thereon  though  her  hus- 
band in  filling  in  the  blanks  exceeds  his  authority.^  Thus  a  wife 
who,  at  the  request  of  her  husband,  and  with  knowledge  of  the  facts, 
joins  him  in  executing  and  acknowledging  a  deed  of  her  real  estate, 
and  then  delivers  it  to  him  for  the  purpose  of  completing  and  deliver- 
ing it  to  the  purchaser,  is  estopped  as  against  the  latter,  who  is  inno- 
cent and  has  paid  value,  to  assert  the  invalidity  of  the  deed,  on  the 
ground  that  when  she  executed  it  it  was  done  imder  her  husband's 
misrepresentations,  and  was  incomplete,  not  containing  the  name  of 
the  grantee  nor  a  description  of  the  property  conveyed,  all  of  which 
was  afterward  inserted  without  her  authority,  and  the  deed  delivered 
to  the  purchaser.*^  So  a  wife  who  executes  a  deed  of  her  property, 
and  delivers  it  to  her  husband  for  the  purpose  of  enabling  him  to 
borrow  money  from  the  grantee  without  limiting  him  to  any  par- 
ticular amount,  thereby  authorizes  her  husband  to  deliver  the  deed  to 

4.  See  Principal  akd  Agent,  as  re-  0.  Dobbin  v.  Cordiner,  41  Minn.  165, 
gards  ratification  of  agent's  acts  gen-  42  N.  W.  870, 16  A.  S.  R.  683, 4  L.R.A. 
erally.  333;  Reed  v.  Morton,  24  Neb.  760,  40 

5.  Ladd  v.  Hilderbrant,  27  Wis.  135,  N.  W.  282,  8  A.  S.  R.  247,  1  L.R.A. 
9  Am.  Rep.  445.  736 ;  Nelson  v.  McDonald,  80  Wis.  605, 

6.  See  Principal  and  Agent.  50  N.  W.  893,  27  A.  S.  R.  71.    See 

7.  Foote  V.  Hambrick,  70  Miss.  157,  generally,  Ai/tebation  op  Instbu- 
11  So.  567,  35  A.  S.  R.  631;  Ladd  v.  ments,  vol.  1,  p.  1012  et  seq.,  as  re- 
Hilderbrandt,  27  Wis.  135,  9  Am.  Rep.  gards  implied  anthority  to  fiU  blanks. 
445.  10.  Dobbin   v.   Cordiiner,   41   Minn. 

8.  Ladd  v.  HUderbrant,  27  Wis.  135,  165,  42  N.  W.  870,  16  A.  S.  R.  683,  4 
9  Am.  Rep.  445.  L.R.A.  333. 
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the  grantee  for  such  an  amount  as  he  may  see  fit^^  A  husband, 
however,  has  no  implied  authority  to  maJke  material  alterations  in 
instruments,  so  as  to  bind  his  wife,  which  have  been  executed  by  her, 
or  by  her  and  himself.^'  Where  a  husband  sold  property  belonging 
to  his  wife  for  her  benefit,  and  received  a  promissory  note  for  the 
price,  payable  to  the  wife's  order,  it  has  been  held,  that  the  husband 
was  agent  for  the  wife,  and  that  delivery  of  the  note  to  him  by  the 
maker  was  a  delivery  to  the  wife,  and  therefore  that  a  material  altera- 
tion of  the  note  by  the  husband  was  as  agent  of  the  wife  and  not  by 
an  unauthorized  stranger  and  released  the  maker.^' 

198.  Conveyances,  Mortgages,,  and  Boundary  Lines. — A  husband 
has  no  inherent  authority  to  contract  in  behalf  of  his  wife  for  the 
sale  of  her  lands,  and  she  is  in  no  way  bound  by  an  option  to  purchase 
her  lands  given  by  her  husband,  against  which  she  protests  as  soon 
as  it  comes  to  her  knowledge.  ^^  When  a  married  woman  is  given 
power  to  convey  her  real  estate  in  the  same  manner  as  a  feme  sole, 
there  is  no  reason  why  she  cannot  in  this  respect,  in  the  absence  of 
some  statutory  restriction,  act  through  her  husband  as  her  agent, 
and  conveyances  by  her  husband  as  her  agent  under  a  properly 
executed  power  of  attorney  have  been  upheld ;  *•  and  it  has  been  held 
that  a  wife  may  appoint  her  husband  by  power  of  attorney  as  her 
agent  and  attorney  in  fact,  to  convey  the  inchoate  interest  which  she 
holds  in  his  real  estate,  and  an  instrument  duly  executed  by  himself, 
and  by  him  for  her  under  such  authority,  is  effectual  to  transfer  such 
interest.^*    In  some  cases  the  validity  of  a  power  of  attorney  executed 

11.  Bull  V.  Coe,  77  Cal.  54,  18  Pac.  were  a  single  woman'') ;  Security  Sav. 
808, 11  A.  S.  B.  235.  Bank  v.  Smith,  38  Ore.  72,  62  t^ac 

12.  Foote  V.  Hambrick,  70  Miss.  157,  794,  84  A.  S.  R.  756;  Weisbrod  v. 
11  So.  567,  35  A.  S.  R.  631  (mortgage  Chicago,  etc.,  R.  Co.,  18  Wis.  35,  86 
alteration  in  description  of  property  Am.  Dec.  743. 

mortgaged).  Notes:  20  A.  S.  R.  784;  84  A.  S.  R. 

18.  Hamilton  v.  Hooper,  46  la.  515,  762. 

26    Am.    Rep.    161.      See    generally.  See  infra,  par.  365,  as  regards  gen- 

Ai/TEBATiON  OF  INSTRUMENTS,  vol.  1,  eral   validity  of  a   married   woman's 

p.  983,  as  to  effect  of  alterations  by  power  of  attorney  to  convey  her  lands, 

unauthorized  stranger,  etc.  16.  Wronkow  v.  Oakley,  133  N.  Y. 

14.  GraybQl  v.  Brugb,  89  Va.  895,  605,  31  N.  E.  521,  28  A.  S.  R.  661, 16 
17  S.  E.  558,  37  A.  S.  R.  894,  21  L.R.A.  209;  Hunger  v.  Baldridge,  41 
L.R.A.  133.  Kan.  236,  21  Pac  159,  13  A.  S.  R. 

15.  Hunger  v.  Baldridge,  41  Kan.  273 ;  Wilkinson  v.  Elliott,  43  Kan.  590, 
236,  21  Pac.  159,  13  A.  S.  R.  273 ;  23  Pac.  614, 19  A.  S.  R.  158.  And  see 
Wronkow  v.  Oakley,  133  N.  Y.  505,  31  Dower,  vol.  9,  p.  587. 

N.  E.  521,  28  A.  S.  R.  661,  16  L.R.A.  A  husband  having  a  power  of  at- 

209  (holding  that  a  wife  may  appoint  tomey  from  his  wife  to  exercise  super- 

her  husband  her  attorney  in  fact  if  vision  over  all  her  lands,  to  sell  any 

the  statute  authorizes  her  "to  execute,  part  thereof,  or  any  estate,  right,  title, 

acknowledge,  and  deliver  her  power  of  or  interest  that  she  may  have  therein 

attorney,   with   like  force  and  effect,  or  thereto,  to  make  partition  of  any 

and  in   the  same   manner,  as  if  she  property  or  estate  that  she  is  interested 
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by  a  wife  alone  atithorizing  her  husband  to  convey  her  real  estate  is 
denied.  The  reason  for  this  is  that  the  husband  must  join  in  any 
conveyance  by  his  wife  to  render  it  effective,  and  though  such  a 
power  of  attorney  executed  by  husband  and  wife  empowering  a  third 
person  to  convey  her  real  estate  would  be  effective,  it  would  be  con- 
trary to  the  policy  of  the  law  to  allow  the  husband  by  means  simply 
of  a  power  of  attorney  from  the  wife,  to  dispose  of  her  separate  estate.^' 
In  some  instances  it  has  been  provided  by  statute  that  a  power  of 
attorney  authorizing  a  husband  to  convey  his  wife's  real  estate  should 
be  deemed  void.**  Although  the  wife  has  permitted  her  husband  to 
manage  and  control  her  land  for  ^veral  years  for  the  purpose  of 
supporting  herself  and  family,  and  to  apply  the  crops  growing  thereon 
to  the  payment  of  supplies,  he  is  not  thereby  authorized,  as  her  agent, 
to  mortgage  such  crop,  without  her  knowledge  or  consent,  to  one  who 
has  notice  of  her  ownership.**  It  would  seem  that  the  husband  is 
competent  to  represent  his  wife  in  the  matter  of  running  a  boundary 
line ;  if  done  fairly  and  honestly,  and  acquiesced  in  by  her,  it  ought 
to  be  as  binding  on  her  as  upon  others.** 

199.  Improvements  or  Repairs  of  Wife's  Realty  Generally. — As 
a  general  rule  a  husband  has  no  inherent  power  to  contract  on  behalf 
of  his  wife  for  the  improvement  or  repair  of  her  real  estate,  so  as  to 
bind  her  or  her  estate  for  the  cost  thereof,  but  he  must  have  some 
authority  from  her  or  such  conduct  must  be  shown  on  her  part  as 
will  fairly  supply  the  presimiption  of  authority.*  Such  authority  will 
not  be  implied  merely  from  the  fact  that  the  wife  has  knowledge  of 
the  making  of  the  improvements  or  repairs,*  nor  will  his  authority 

in,  and  to  mortgage  any  part  of  her  53  N.  E.  995,  70  A.  S.  R.  128;  Eobin- 

lands  or  interest  therein,  is  not  author-  son  v.  Huffman,  15  B.  Mon.  (Ky.)  80, 

ized  to  mortgage  his  own  land  so  as  61  Am.  Dec.  177;  Morrison  v.  Berry, 

to   bar   her  inchoate  right   of   dower  42  Mich.  389,  4  N.  W.  731,  36  Am. 

therein.    Security  Sav.  Bank  v.  Smith,  Rep.  446;  Rust-Owen  Lumber  Co.  v. 

38  Ore.  72,  62  Pac.  794,  84  A.  S.  R.  Holt,  60  Neb.  80,  82  N.  W.  112,  83 

756.  A.  S.  R.  512;  Knott  v.  Carpenter,  3 

17.  Notes:  19  A.  S.  R.  164;  20  A.  Head  (Tenn.)  642,  75  Am.  Dec.  779; 
S.  R.  784.  Morrison  v.   Clark,  2l)  Utah  432,   59 

18.  Dobbin  v.  Cordiner,  41  Minn.  Pac.  235,  77  A.  S.  R.  924;  Lauer  v. 
165,  42  N.  W.  870,  16  A.  S.  R.  683,  4  Bandow,  43  Wis.  556,  28  Am.  Rep. 
L.R.A.  333.  571. 

19.  Wells  V.  Batts,  112  N.  C.  283,  Notes:  61  Am.  Dec.  693;  83  A.  S. 
17  S.  E.  417,  34  A.  S.  R.  506.  R.  518;  7  L.R.A.  643;  62  L.R.A.  374. 

20.  George  v.  Thomas,  16  Tex.  74,  2.  Hoffman  v.  McFadden,  56  Ark. 
67  Am.  Dec.  612.  217,  19  S.  W.  753,  35  A.  S.  R.  101; 

1.  Hoffman  v.  McFadden,  56  Ark.  Flannery  v.  Rohrmayer,  46  Conn.  568, 

217,  19  S.  W.  753,  35  A.  S.  R.  101;  33  Am.  Rep.  36;  Huntley  ▼.  Holt,  68 

Flannery  v.  Rohrmayer,  46  Conn.  558,  Conn.  446,  20  Atl.  469,  9  Lit  JL.  Ill ; 

33  Am.  Rep.  36;  Huntley  v.  Holt,  58  Rust-Owen   Lumber   Co.   v.   Holt,   60 

Conn.  445,  20  Atl.  469,  9  LJEt.A.  Ill;  Neb.  80,  82  N.  W.  112,  83  A.  S.  E.  512. 
Bastrup  v.  Prendergast,  179  HI  553,       Note :  83  A.  S.  R.  522. 
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to  contract  for  the  erection  of  a  house  on  her  land  be  implied  from 
the  fact  that  he  occupies  or  manages  and  controb  her  real  estate.* 
On  the  other  hand,  as  in  other  transactions  where  the  disabilities  of 
married  women  are  removed^  a  wife  may  authorize  her  husband 
expressly  or  impliedly  to  contract  for  the  improvement  or  repair  of 
her  real  estate,  and  thereby  bind  her  or  her  estate  for  the  cost.^ 
Where  articles  are  purchased  by  a  husband  and  permanently  attached 
to  his  wife's  real  estate,  and  the  contract  of  sale  contemplated  such 
attachment,  they  become  a  part  of  the  wife's  realty  and  the  seller 
has  no  right  to  remove  such  articles,  though  as  against  the  husband 
he  could  have  rescinded  the  sale  for  fraud.*^ 

200.  Particular  Transactions  Considered. — ^The  question  whether  a 
husband  was  the  agent  of  his  wife  in  such  matters  is  usually  one  of 
fact,*  and  his  authority  in  this  respect  may  be  inferred  from  her 
active  supervision  and  control  of  the  making  of  the  improvement.^ 
Thus  it  has  been  held  that  a  finding  that  a  husband  acted  as  the  duly 
authorized  agent  of  his  wife,  in  employing  a  person  to  perform  labor 
on  the  wife's  house,  is  justified,  in  a  proceeding  to  enforce  a  mechanic's 
lien  therefor,  by  evidence  that  the  husband  had  general  management 
of  the  property,  that  he  employed  the  petitioner  to  perform  the  labor, 
that  the  wife  knew  he  was  working  on  the  house,  and  that  she  per- 
sonally gave  him  directions  as  to  parts  of  the  work,  though  both  hus- 

8.  Hoffman  v.  McFadden,  56  Ark.  4  N.  W.  731,  36  Am.  Rep.  446,  holding 

217,  19  S.  W.  753,  35  A.  S.  R.  101.  that  where  upon  contract  with  a  hus- 

4.  Hoffman  v.  McFadden,  56  Ark.  band  the  plaintiff  placed  a  gas  manu- 
217,  19  S.  W.  753,  35  A.  S.  R.  101;  facturing  machine  in  the  house  of  a 
Harris  v,  Graham,  86  Ark.  570,  married  woman,  supposing  the  house 
111  S.  W.  984,  126  A.  S.  R.  1110 ;  to  belong  to  him,  the  machine  became 
McGill  V.  Art  Stone  Const.  Co.,  57  a  fixture,  and  the  plaintiff  could  not 
Fla.  498,  49  So.  539,  131  A.   S.  R.  recover  for  it  from  the  wife. 

1106;  Estabrook  v.  Riley,  81  la.  479,  Note:  62  L.R.A.  374. 

46  N.  W.  1072,  10  L.R.A.  33;  Maxcy  As  recrards  what  constitutes  fixtures, 

Manuf  g  Co.  v.  Bumham,  89  Me.  538,  see   generally,   Fixtures,   vol.   11,   p. 

36  AU.  1003,  56  A.  S.  R.  436 ;  Wheaton  1068. 

V.  Trimble,  145  Mass.  345,  14  N.  E.  6.  Maxcy  Manufg  Co.  v.  Bumham, 

104, 1  A.  S.  R.  463;  Popp  v.  Connery,  89  Me.  538,  36  Atl.  1003,  56  A.  S.  R. 

138  Mich.  84,  101  N.  W.  54,  110  A.  436;  Wheaton  v.  Trimble,  145  Mass. 

S.  R.  304;  Tuttle  v.  Howe,  14  Minn.  345,  14  N.  E.  104,  1  A.  S.  R.  463; 

145,    100    Am.    Dec.    205;    Bevan    v.  Tuttle  v.  Howe,  14  Minn.  145, 100  Am. 

Thackara,  143  Pa.  St.  182,  22  Atl.  873,  Dec.  205 ;  Rust-Owen  Lumber  Co.  v. 

24  A.  S.  R.  529;  Jobe  v.  Hunter,  165  Holt,  60  Neb.  80,  82  N.  W.  112,  83 

Pa.  St.  5,  30  Atl.  452,  44  A.  S.  R.  A.  S.  R.  512;  Bodey  v.  Thackara,  143 

639;   H.   C.   Behrens  Lumber   Co.   v.  Pa.  St.  171,  22  Atl.  754,  24  A.  S.  R. 

Lager,  26  S.  D.  160,  128  N.  W.  698,  526. 

Ann.  Cas.  1913A  1128;  Lauer  v.  Ban-  7.  Bodey  v.  Thackara,  143  Pa.  St. 

dow,  43  Wis.  556,  28  Am.  Rep.  571.  171,  22  Atl.  754,  24  A.  S.  R.  526 ; 

Notes:  61  Am.  Dec.  694;  83  A.  S.  Spears  v.  Lawrence,  10  Wash.  368,  38 

R,  518;  10  L.R.A.  33;  62  L.R.A.  374.  Pac.  1049,  45  A.  S.  R.  789. 

5.  Morrison  v.  Berry,  42  Mich.  389,  Note :  83  A.  8.  R.  520. 
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band  and  wife  denied  the  agency.*  Likewise  it  has  been  held  that 
evidence  that  the  wife  knew  where  her  husband  bought  brick  with 
which  a  house  was  built,  and  the  price  of  them,  and  that  she  fur- 
nished the  money  paid  on  account  of  the  brick  and  the  building 
of  the  house,  tends  to  show  that  her  husband  acted  as  her  agent  in 
the  purchase  of  the  brick,  and  will  support  a  finding  of  the  court 
that  they  were  sold  and  delivered  to  her,  and  that  she  agreed  to  pay 
for  them.^  If  a  contract  for  the  improvement  or  repair  of  a  wife's 
real  estate  is  in  the  husband's  name  and  on  his  credit,  and  not  as  her 
agent,  there  is  no  liability  on  her  part  to  pay  therefor,  though  the 
work  progresses  with  her  knowledge,  consent  and  approbation.^^  On 
the  other  hand,  under  the  general  rule  that  an  unknown  principal 
may  be  held  for  the  acts  of  his  agent  within  the  scope  of  his  authority, 
it  has  been  held  that  where  a  husband  in  maUng  a  purchase  of 
material  for  the  improvement  of  his  wife's  real  estate  was  authorized 
to  act,  and  did  act,  as  the  agent  of  his  wife,  although  this  fact  was 
not  disclosed  by  him  at  the  time,  the  seller,  on  discovering  the  agency, 
could  rightfully  proceed  directly  against  the  wife  as  principal.** 

201.  Borrowing  and  Lending  Money. — ^A  husband  has  no  inherent 
authority  to  borrow  money  on  behalf  of  his  wife,**  but  she  may  author- 
ize him  to  do  so,  and  such  an  authorization  extends  to  the  execution  of 
the  ordinary  promise  to  repay,  such  as  a  promissory  note.**  Where 
a  husband,  as  agent  for  loaning  his  wife's  money,  takes  a  commission 
for  himself  beyond  the  rate  of  legal  interest,  without  her  knowledge 
or  consent,  the  loan  is  not  vitiated  for  usury.*^  This  is  the  general 
rule  applied  in  other  cases  where  the  agent  of  a  lender  receives  a  bonus 
or  commission  without  the  consent  of  the  lender.**  In  such  a  case 
the  relationship  of  husband  and  wife  between  the  principal  and  agent 
might  authorize  a  finding  that  the  unlawful  act  was  authorized  by 
the  principal  on  slighter  evidence  than  if  they  were  strangers,  still 
the  court  would  not  be  justified  in  allowing  such  considerations  to 
outweigh  the  positive  testimony  of  the  husband  and  wife  who  are  in 
no  way  impeached.** 

202.  Payments  to  Husband. — At  common  law  the  husband  acquired 
the  right  to  all  his  wife's  choses  in  action  and  iherefore  a  payment  to 

8.  Wheaton  v.   Trimble,  145  Mass.   89  Me.  538,  36  Atl.  1003,  58  A.  S.  R. 
345,  14  N.  E.  104,  1  A.  S.  R.  463.  436;  Popp  v.  Connery,  138  Mich.  84, 

9.  Tuttle  V.  Howe,  14  Minn.  145, 100   101  N.  W.  54,  110  A.  S.  R.  304. 

Am.  Dec.  205.  12.  Nash  v.  Mitchell,  71  N.  Y.  199, 

10.  Flannery     v.     Rohrmayer,     46    27  Am.  Rep.  38. 

Conn.  558,  33  Am.  Rep.  36;  Lauer  v.  13.  Security  Sav.  Bank  v.  Smith,  38 

Bandow,  43  Wis.  55(5,  28  Am.  Rep.  Ore.  72,  62  Pac.  794,  84  A.  S.  R.  756. 

571.  14.  Brigham  v.  Myers,  51  la.  397, 

Note :  83  A.  S.  R.  522.  1  N.  W.  613,  33  Am.  Fep.  140. 

11.  McGill  V.  Art  Stone  Const.  Co.,  15.  See  Usuby. 

57  Fla.  498,  49  So.  539,  131  A.  S.  R.       16.  Brigham  v.  Myers,  51  la.  397, 
1106;  Maxcy  Manufg  Co.  v.  Bumham,  1  N.  W.  613,  33  Am.  Rep.  140. 
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him  discharged  an  indebtedness  owing  to  his  wife ;  ^^  but  under  the 
modern  statutes,  giving  to  a  married  woman  the  right  to  hold  cmd 
enjoy  her  personal  property,  a  husband  has  no  inherent  authority  to 
receive  on  her  behalf  the  payment  of  debts  owing  to  her.  So  in  regard 
to  payments  the  principles  which  govern  in  dealing  with  an  agent  are 
the  same,  where  the  agent  happens  to  be  a  husband  whose  principal 
is  his  wife,  as  where  the  principal  and  agent  are  in  other  respects 
strangers,  and  one  who  purchases  the  property  of  a  married  woman 
through  the  agency  of  her  husband  must  pay  for  it  precisely  as  if  he 
had  purchased  through  an  agent  who  sustained  no  such  relation. ^^ 
Accordingly  where  a  husband  sells  the  wife's  land  under  authority 
from  her,  and  accepts  his  notes  and  the  worthless  note  of  a  third 
person  in  part  payment  therefor,  the  acceptance  of  the  notes  instead 
of  money  cannot  be  regarded  as  payment,  in  the  absence  of  evidence 
showing  authority  on  the  part  of  the  husbcmd  to  receive  payment  in 
euch  manner,  or  that  the  wife  subsequently  ratified  his  acts;  and  in 
an  action  by  the  wife  to  recover  the  price,  the  burden  of  proof  is  on 
the  purchaser  to  show  such  authority  in  the  husband  or  such  ratifica- 
tion by  the  wife.**  The  wife  of  a  loan  broker,  who  permits  him  to 
take  and  transfer  notes  and  securities  in  her  name,  is  bound  by  his 
act  in  receiving  payment  from  a  mortgagor  who  gave  a  non-negotiable 
note  and  mortgage  to  her  which  her  husband  has  transferred  to 
another.** 

203.  Incidents  Arising  Out  of  Agency  Generally. — ^The  general  rule 
which  prohibits  an  agent  from  making  a  secret  profit  out  of  the 
agency  at  the  expense  of  his  principal  applies  where  a  husband  acts  as 
agent  for  his  wife ;  and  a  third  person  with  whom  the  transaction  is 
had,  who  conspires  with  the  husband  to  defraud  the  wife  in  this 
respect,  is  liable  to  reimburse  the  wife.  Accordingly  where  a  husband 
is  authorized  by  his  wife  to  buy  property  for  her,  and  the  seller  knows 
that  the  husband  is  such  agent^  he  is  also  charged  with  knowing  that 
power  to  the  husband  to  appropriate  to  himself  any  portion  of  the 
money  of  his  wife  is  not  implied  from  such  agency,  and  if  money  is 
so  appropriated  by  the  husband  by  arrangement  with  the  seller,  it  is 
a  fraud  on  the  wife,  for  which  she  can  recover  against  the  seller.*  It 
has  been  held  that  a  married  woman  who  is  possessed  of  a  separate 
estate,  and  is  engaged  in  conducting  a  separate  business,  may  employ 
her  husband  as  her  agent  to  carry  on  such  business,  and  has  the  right 
to  compensate  him  for  his  services.    Accordingly  such  agreement  for 

17.  See  supra,  par.  84.  19.  Runyon  v.  Snell,  116  Ind.  164, 

18.  Runyon  v.  Snell,  116  Ind.  164,   18  N.  E.  522,  9  A.  S.  R.  839. 

18  N.  E.  522,  9  A.  S.  R.  839.    See  gen-       20.  Barry  v.  Stover,  20  S.  D.  459, 
erally,  Principal  and  Agent,  as  re-   107  N.  W.  672, 129  A.  S.  R.  941. 
gards  the  authority  of  a  selling  agent       1.  Walker  v.  Coleman,  81  111.  390, 
to  fAceive  payment.  25  Am.  Rep.  285. 
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compensation  is  a  moral  obligation  and  she  may  voluntarily  pay  it 
or  provide  for  it  in  an  assignment  for  the  benefit  of  her  creditors, 
without  furnishing  any  legal  or  just  ground  for  complaint  on  the 
part  of  her  other  creditors,  provided  the  transaction  is  free  from  actual 
fraud.*  A  wife,  however,  is  under  no  Obligation  to  compensate  her 
husband  for  his  services  as  her  agent  in  the  management  of  her 
separate  property  in  the  absence  of  an  express  agreement  to  that 
effect.'  The  rule  that  where  a  contract  is  entered  into  by  one  assuming 
to  act  as  agent  of  another,  without  having  been  authorized  to  make 
the  contract,  such  pretended  agent  is  personally  liable  in  the  preciBe 
tenns  of  the  contract,^  has  been  applied  where  a  husband  without 
authority  assumed  to  act  as  the  agent  of  his  wife.  Thus  it  has  been 
held  that  a  subscription  to  stock  of  a  corporation  made  by  a  husband 
but  to  which  he  signed  his  wife's  name  instead  of  his  own  because 
he  had  some  doubt  about  his  right  to  take  stock  in  such  corporation 
is  enforceable  in  an  action  against  him.*  So  promissory  notes  given 
by  the  husband,  though  describing  himsdf  as  trustee  for  the  wife, 
bind  him  personally,  and  do  not  bind  her  estate^  unless  he  is  clearly 
proved  to  have  had  authority  to  give  them  in  her  behalf.*  Also  it 
is  held  that  where  a  husband  contracts  as  s^ent  for  his  wife  though  she 
is  an  undisclosed  principle,  she  is  entitled  to  enforce  the  contract.* 
A  wife  is  liable  for  the  tortious  acts  of  her  husband  committed  by  him 
while  acting  within  the  scope  of  his  agency,*  but  a  wife's  acceptance 
of  money  for  property  equitably  belonging  to  her  and  sold  by  her 
husband  has  been  held  not  to  be  a  ratification  of  his  fraud  in  the  sale, 
of  which  she  had  no  knowledge.* 

204.  Notice  to  Husband  as  Notice  to  Wife. — ^The  general  rule  that 
notice  to  an  agent  while  acting  in  his  principal's  business  is  notice  to 
the  principal,  is  applicable  to  notice  to  a  husband  while  acting  as 
agent  of  his  wife.^^  Thus  notice  of  fraudulent  facts  avoiding  a  deed, 
acquired  by  a  husband  while  acting  as  agent  for  his  wife,  in  investing 
the  proceeds  of  her  separate  estate,  is  notice  to  her  of  such  facts.**  So 
where  all  the  business  pertaining  to  a  mortgage  of  a  married  woman's 

2.  Third  Nat.  Bank  of  Buffalo  v.  8.  Leslie  v.  Jaquith,  201  Mass.  242, 
Guenther,  123  N.  Y.  568,  25  N.  E.  986,  87  N.  E.  480,  131  A.  S.  R.  395.  See 
20  A.  S.  R.  780.  infra,  par.  255  et  seq.,  as  regards  the 

3.  Lewis  V.  Johns,  24  Cal.  98,  85  general  liability  of  married  women  for 
Am.  Dec.  49.    See  supra,  par.  183.  torts. 

4.  See  Principal  and  Agent.  9.  Brown  v.  Wright,  58  Ark.  20,  22 

5.  Shields  v.  Casey,  155  Pa.  St.  253,  S.  W.  1022,  21  L.R.A.  467. 

25  Atl.  619,  35  A.  S.  R.  879.  10.  Goodbar  v.  Daniel,  88  Ala.  583, 

6.  Dodge  V.  Knowles,  114  U.  S.  430,  7  So.  254,  16  A.  S.  R.  76;  Cox  v. 
5  S.  Ct.  1108,  1197,  29  U.  S.  (L.  ed.)  Coyan,  117  Mich.  599,  76  N.  W.  96, 
144.  72  A.  S.  R.  585. 

7.  Brodhead  v.  Reinbold,  200  Pa.  St.  11.  Goodbar  v.  Daniel,  88  Ala.'  583, 
618,  50  Atl.  229,  86  A.  S.  R.  735.  7  So.  254,  16  A.  S.  R.  76. 
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property  is  transacted  by  her  husband  as  her  agent,  notice  to  Itiin  of 
the  assignment  of  the  mortgage  constitutes  notice  to  her.^' 

205.  Declarations  and  Admissions  of  Husband. — ^The  rule  that  the 
declarations  and  admissions  of  an  agent^  to  be  admissible  in  evidence 
to  bind  against  the  principal,  must  be  made  during  the  agency  and 
within  the  scope  of  the  agent's  authority,^*  is  fully  applicable  to  dec- 
larations and  admissions  of  a  husband  when  relied  on  to  bind  his 
wife.^^  His  authority  so  to  bind  his  wife  terminates  when  his  agency 
termdnates.^^  Thus  where  a  husband,  acting  as  agent  for  his  wife, 
procures  a  policy  of  insurance  on  his  own  life,  in  the  name  and  for 
the  benefit  of  the  wife,  his  subsequent  declarations  that  the  policy 
was  delivered  conditionally  are  not  admissible  as  against  the  wife.^' 

Wife  as  Agent  for  Husband 

206.  In  General. — ^A  husband  may  of  course  constitute  his  wife 
his  agent  so  as  to  render  her  acts  within  the  scope  of  her  authority 
binding  on  him.^^  On  the  other  hand,  as  a  general  rule,  a  wife  can 
bind  her  husband  by  her  contract  as  his  agent  only  when  acting  under 
his  authority  or  with  his  concurrence  express  or  implied.*®  The 
agency  of  the  wife  for  her  husband  is  frequently  spoken  of  as  being  of 
two  kinds:  (1)  that  which  the  law  creates  as  the  result  of  the  marriage 
relation,  by  virtue  of  which  the  wife  is  authorized  to  pledge  the  hus- 
band's credit  for  the  purpose  of  obtaining  those  necessaries  which  the 
husband  himself  has  neglected  or  refused  to  furnish;  (2)  that  which 
arises  from  the  authority  of  the  husband,  expressly  or  impliedly  con- 
ferred, as  in  other  cases.  The  first  of  these,  sometimes  called  an 
"agency  in  law"  or  an  "agency  of  necessity,"  is  not,  accurately  speak- 

12.  Cox  V.  Coyan,  117  Mich.  599,  76  Gates  v.  Brewer,  9  N.  T.  205,  59  Am. 
N.  W.  96,  72  A.  S.  R.  585.  Dec.  530;   Weisbrod  v.  Chicago,  etc., 

13.  See  Admissions  and  Deolaba-  R.  Co.,  18  Wis.  35,  86  Am.  Dec.  743. 
moNS,  vol.  1,  p.  507  et  seq.  Notes:  98  A.  S.  R.  628;  Ann.  Cas. 

14.  Hartman  v.  Thompson,  104  Md.  1913C  879. 

389,  65  Atl.  117,  118  A.  S.  R.  422,  10       18.  Benjamin  v,  Benjamin,  15  Conn. 

Ann.  Cas.  92;  Southern  Life  Ins.  Co.  347,  39  Am.  Dec.  384;  Johnson  v.  Wil- 

V.  Booker,  9  Heisk.   (Tenn.)   606,  24  liams,  3  G.  Greene  (Ta.)  97,  54  Am. 

Am.  Rep.  344.  Dec.  491;  Tnttle  v.  Hoag,  46  Mo.  38, 

15.  Hartman  ▼.  Thompson,  104  Md.  2  Am.  Rep.  481 ;  Rowing  v.  Manly,  49 
389,  65  Atl.  117,  118  A.  S,  R.  422,  10  N.  Y.  192,  10  Am.  Rep.  346;  Goodrich 
Ann.  Cas.  92.  v.  Tracy,  43  Vt.  314,  5  Am.  Rep.  281 ; 

16.  Southern  life  Ins.  Co.  v.  Booker,  Jolly  v.  Rees,  15  C.  B.  N.  8.  628,  109 
9  Heisk.  (Tenn.)  606,  24  Am.  Rep.  E.  C.  L.  628,  33  L.  J.  C.  PL  177,  2 
344.  Eng.  Rul.  Cas.  437;  Dehenham  v.  Mel- 

17.  Krehs  v.  O'Grady,  23  Ala.  726,  Ion,  5  Q.  B.  D.  394,  6  App.  Cas.  24,  49 
58  Am.  Dec-  312;  Benjamin  v.  Ben-  L.  J.  Q.  B.  497,  50  L.  J.  Q.  B.  155,  2 
jamin,  15  Conn.  347,  39  Am.  Dec.  384;  Eng.  Rul.  Cas.  441. 

Bergh  v.  Warner,  47  Minn.   250,  50       Notes:  98  A.  S.  R.  628;  Ann.  Cas. 
N.  W.  77,  28  A.  S.  R.  362;  Tuttle  v.   1913C  879. 
Hoag,  46  Mo.  38,  2  Am.  Rep.  481; 

1177 


§  207  HUSBAND  AND  WIFE  13  B.  C.  L. 

ing,  referable  to  the  law  of  agency;  for  the  liability  of  the  husband 
in  such  cases  is  not  at  all  dependent  upon  any  authority  conferred  by 
him.  He  would^  under  such  circumstances,  be  liable^  although  the 
necessaries  were  furnished  to  the  wife  against  his  express  orders.  The 
real  foundation  of  the  husband's  liability  in  such  cases  is  the  clear 
legal  duty  of  every  husband  to  support  his  wife  and  supply  her  with 
necessaries  suitable  to  her  situation  and  his  own  circumstances  and 
condition  in  life.**  Where  money  was  deposited  by  a  husband  in  the 
joint  names  of  himself  and  his  wife,  it  has  been  held  that  the  bank 
was  not  justified  in  paying  out  the  same  on  the  check  of  the  wife 
alone.^  If  a  man  and  woman  live  together  as  husband  and  wife,  and 
he  represents  her  as  his  wife  and  they  are  so  treated  and  recogiiized, 
her  authority  to  bind  him  as  his  agent  is,  as  regards  third  persons, 
the  same  as  though  they  were  in  fact  husband  and  wife ;  when  a  man 
holds  out  a  woman  to  the  world  as  his  wife  he  is  estopped  to  deny 
the  relation  as  against  tradesmen  who  deal  with  her  on  his  account.* 
The  general  rule  seems  to  be  that  the  agency  of  the  wife  of  a  lunatic, 
and  her  authority  to  pledge  her  husband's  credit  do  not  ^ffer  from 
those  ordinarily  implied  from  the  relation  of  husband  and  wife.* 

207.  Implied  Agency  Generally. — While  the  agency  of  the  wife 
may  be  express  or  implied,  it  still  rests  on  the  same  considerations 
which  control  the  creation  and  existence  of  the  relation  of  principal 
and  agent  between  other  persons.  The  ordinary  rules  as  to  actual 
and  ostensible  agency  must  be  applied.  The  agency  of  the  wife,  if  it 
exists,  must  be  by  virtue  of  the  authorization  of  the  husband,  and  this 
may,  as  in  other  cases,  be  express  or  implied.  Her  authority,  however, 
when  implied,  is  to  be  implied  from  acts  and  conduct,  and  not  from 
her  position  as  wife  alone.*  Cohabitation  of  itself  furnishes  presump- 
tive evidence  of  a  husband's  assent  to  the  contracts  made  by  the  wife 
for  articles  and  household  supplies  suitable  to  his  degree  and  estate.^ 

19.  Bergh  v.  Warner,  47  Minn.  250,  347,  39  Am.  Dec.  384;  Bergh  v.  War- 
50  N.  W.  77,  28  A.  S.  R.  362.  See  ner,  47  Minn.  250,  50  N.  W.  77,  28  A. 
infra,  par.  230  et  seq.,  as  regards  the  S.  R.  362;  Tattle  v.  Hoag,  46  Mo.  38, 
general  liability  of  a  husband  for  2  Am.  Rep.  481;  Wanamaker  v. 
necessaries  furnished  his  wife.  Weaver,  176  N.  Y.  75,  68  N.  E.  135, 

20.  Gish  Banking  Co.  v.  Leachman,  98  A.  S.  R.  621,  65  L.R.A.  529 ;  Deben- 
163  Ky.  720,  174  8.  W.  492,  L.R.A.  ham  v.  MeUon,  5  Q.  B.  D.  394,  6  App. 
1915D  920.    See  Banks,  vol.  3,  p.  540   Cas.  24,  49  L.  J.  Q.  B.  497,  50  L.  J. 
et  seq.,  as  regards  payments  chargeable  Q.  B.  155,  2  Eng.  Rul.  Cas.  441 . 
against  deposits  generally.  Note:  Ann.  Cas.  1913C  879. 

1.  Gathings  v.  Williams,  27  N.  C.  4.  Baker  v.  Carter,  83  Me.  132.  21 
487,  44  Am.  Dec.  49;  Redfems  v.  In-  Atl.  834,  23  A.  S.  R.  764;  Flvnn  v, 
wood,  27  Ont.  L.  Rep.  213,  Ann.  Cas.  Messenger,  28  Minn.  208,  9  N.  W.  759, 
1913D  1061.  41  Am.  Rep.  279;  Bergh  v.  Warner, 

Notes :  98  A.  S.  R.  641 ;  Ann.  Cas.  47  Minn.  250,  50  N.  W.  77.  28  A.  S. 

191 3D  1062;  2  Eng.  Rul.  Cas.  454.  R.  362;  Moore  v.  Copley,  165  Pa.  St. 

2.  Note:  34  L.R.A.  225.  294,  30  Atl.  829,  44  A.   S.  R.  664; 
8.  Benjamin  v.  Benjamin,  15  Conn.  Gilman    ▼.    Andrus,   28    Vt.    241,   67 
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Where  a  wife  is  at  the  head  of  a  household,  and  acting  as  its  mistress, 
orders  the  usual  supplies^  such  as  are  needed  for  its  appropriate  main- 
tenance, the  ordinary  reasons  on  which  it  is  held  that  any  one  who 
holds  out  another  as  authorized  to  contract  for  him  is  bound  by  the 
agreements  thus  made,  will  make  the  husband  liable.^  This  pr^ 
sumption  is  said  to  be  founded  on  the  well-known  fact  that  in  modern 
society,  almost  universally,  the  wife,  as  the  manager  of  the  household, 
is  clothed  with  authority  thus  to  pledge  her  husband's  credit  for 
articles  of  ordinary  household  use.^  This  agency,  however,  is  limited 
to  articles  that  are  reasonably  necessary  for  her  or  the  family,  and 
does  not  extend  to  business  contracts,  nor  to  purchases  beyond  what 
may  be  regarded  as  suitable  to  their  situation  and  condition  in  life.^ 
Still  the  agency  of  the  wife  to  make  pm*chasee  of  a  character  even 
other  than  those  of  a  general  household  nature  which  are  included 
in  the  ordinary  term  ''necessaries''  is  implied,  if  the  husband  has, 
without  objection,  permitted  her  to  contract  other  bills  of  a  similar 
nature  on  his  credit,  or  has  paid  such  bills  previously  incurred.^ 
208.  Rebutting  Implied  Agency  Generally. — ^The  agency  of  the 
wife  to  purchase  even  ordinary  household  supplies  is  only  presump- 
tive, and  may  be  disproved  by  the  husband  by  showing  that  he  had 
abundantly  supplied  the  house  with  all  things  necessary  and  suitable, 
or  that  he  had  furnished  the  wife  with  ample  ready  money  for  the 
purpose,  and  requested  her  not  to  purchase  on  credit,  or  had  pro- 
vided suitable  places  where  all  things  necessary  could  be  had,  and 
forbidden  her  to  purchase  elsewhere.^    There  is  no  real  hardship  to 

Am.    Dec.    713;    Debenham    v.    Mel-  Notes:   65  L.B.A.  547;   Ann.   Gas. 

Ion,  5  Q.  B.  D.  394,  6  App.  Cas.  24.  1915A  7. 

49  L.  J.  Q.  B.  497,  50  L.  J.  Q.  B.  155,  8.  Bergh  v.  Warner,  47  Minn.  250, 
2  Eng.  Rul.  Cas,  441  and  note;  JoUv  50  N.  W.  77,  28  A.  S.  R.  362;  Wana- 
V.  Rees,  15  C.  B.  N.  S.  628,  109  E.  C.  maker  v.  Weaver,  176  N,  Y.  75,  68 
L.  628,  33  L.  J.  C.  PL  177,  2  Eng.  Rul.  N.  E.  135,  98  A.  S.  R.  621,  65  L.R.A. 
Cas.  437;  Lockett  v.  Cress,  41  Nova  529. 

Scotia  400,  Ann.  Cas.  1915C  855.  Notes:  98  A.  S.  R.  632;  65  L.R.A. 

Notes:   98  A.  S.  R.  629,  640;   65  548;  47  L.R.A.(N.S.)  282;  Ann.  Cas. 

L.R.A.  529,  534,  539;  47  L.R.A.(N.S.)  1915A  11. 

279,  281;  Ann,  Cas.  1913C  879;  Ann.  9.  Baker  v.  Carter,  83  Me.  132,  21 

Cas.  1915A  4.  Atl.  834,  23  A.  S.  R.  764;  McCreery 

6.  AUey  v.  Winn,  134  Mass.  77,  45  v,  Martin,  84  N.  J.  L.  626,  87  Atl.  433, 

Am.  Rep.  297.  Ann.  Cas.  1915A  1,  47  L.R.A.(N.S.) 

6.  Bergh  v.  Warner,  47  Minn.  260,  279 ;  Wanamaker  v.  Weaver,  176  N.  Y. 

50  N.  W.  77,  28  A.  S.  R.  362.  75,  68  N.  E.  135,  98  A,  S.  R.  621,  65 

7.  Baker  v.  Carter,  83  Me.  132,  21  L.R.A.  529 ;  Jolly  v.  Rees,  15  C.  B.  N. 
AtL  834,  23  A,  S.  R.  764;  Bergh  v,  S.  628,  109  E.  C.  L.  628,  33  L.  J.  C. 
Warner,  47  Minn.  250,  50  N.  W.  77,  PI.  177,  2  Eng.  Rul.  Cas.  437 ;  Deben- 
28  A.  S.  R.  362  (diamond  earrings) ;  ham  v.  Mellon,  5  Q.  B.  D.  394,  6  App. 
Shuman  v.  Steind,  129  Wis.  422,  109  Cas.  24,  49  L.  J.  Q.  B.  497,  50  L.  J. 
N.  W.  74,  116  A.  S.  R.  961,  9  Ann.  Q.  B.  155,  2  Eng.  Rul.  Cas,  441  and 
Cas.  1064,  7  L.R.A.(N.S.)   1048   (set  note. 

of  "Stoddard's  Lectures").  Notes :  65  L.R.A.  539,  545 ;  47  L.R.A. 
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tradesmen  involved  in  such  cases  as  ibis.  They  should  understand 
that  the  question  is  always  one  of  agency,  and  it  is  incumbent  on 
them  to  prove  the  wife's  agency.  They  can  easily  protect  themselves 
from  any  great  risk  in  such  cases,  but  if  they  think  it  answers  their 
purpose  better  to  go  on  giving  credit  for  goods  ordered  by  the  wife 
without  taking  any  steps  to  ascertain  whether  she  has  authority  to 
pledge  her  husband's  credit,  they  must  run  the  risk  of  its  ultimately 
turning  out  that  she  has  no  such  authority .^^  Still,  the  mere  fact 
that  he  privately  forbade  her  to  act  for  him  will  not  relieve  him  from 
liability,  where  it  appears  that  he  has  recognized  her  agency,  or  has 
in  some  way  allowed  her  to  appear  to  have  charge  of  his  house.^^  In 
the  case  of  a  wife  dealing  with  a  tradesman  for  the  first  time  and  with- 
out any  communication  with  or  without  knowledge  on  the  part  of  the 
husband,  it  is  generally  recognized  that  there  is  no  holding  out  by  the 
husband  of  any  general  authority  to  make  purchases  even  of  neces- 
saries on  his  credit,  and  such  authority  will  not  be  conclusively  pre- 
sumed from  the  marital  relation.** 

209.  Credit  Extended  to  Wife. — ^If  purchases,  though  of  ordinary 
household  supplies,  are  made  by  the  wife  on  her  sole  credit  and  not 
as  agent  for  or  on  the  credit  of  her  husband,  the  husband  is  not  as  a 
general  rule  held  liable  therefor;  in  such  a  case  the  question  of  the 
agency  of  the  wife  is  not  involved ;  *•  still,  if  a  wife  purchases  ordinary 
household  supplies  without  indicating  that  she  does  so  on  her  personal 
credit,  the  presumption  is  that  the  purchase  was  on  the  credit  of  the 
husband,*^  and  the  mere  fact  that  a  tradesman  charges  the  articles  to 
the  wife  does  not  show  that  the  purchase  was  on  the  sole  credit  of  the 
wife,  and  will  not  necessarily  relieve  the  husband  from  liability  there- 
for on  the  ground  of  the  implied  agency  of  the  wife  to  bind  her 

(N.S.)    279,   282;    Ann.    Cas.    1915A  ham  v.  MeUon,  6  Q.  B.  D.  394,  6  App. 

6,  7,  8.  Cas.  24,  49  L.  J.  Q.  B.  497,  50  L,  J. 

10.  Wanamaker  v.  Weaver,  176  N.  Q.  B.  155,  2  Eng.  Rnl.  Cas.  441. 
.  Y.  76,  68  N.  E.  135,  98  A.  S.  R.  621,  Note :  Ann.  Cas.  1915A  8. 

65  L.R.A.  529;  Debenham  v.  Mellon,  13.  Tuttle  v.  Hoag,  40  Mo.  38,  2 
5  Q.  B.  D.  394,  6  App.  Cas.  24,  49  Am.  Rep.  481 ;  Mackinley  v.  McGregor, 
L.  J.  Q.  B.  497,  50  L.  J.  Q.  B.  155,  3  Whart.  (Pa.)  369,  31  Am.  Dec.  522; 
2  Eng.  Rul.  Cas.  441;  Jolly  v.  Rees,  Shuman  v.  Steinel,  129  Wis.  422,  109 
15  C.  B.  N.  S.  628,  109  E.  C.  L.  628,  N.  W.  74,  116  A.  S.  R.  961,  9  Ann. 
33  L.  J.  C.  PI.  177,  2  Eng.  Rul.  Cas.  Cas.  1064,  7  L.R.A.(N.S.)  1048. 
437.  Note:  47  L.R.A.(N.S.)  280. 

11.  Baker  v.  Carter,  83  Me.  132,  21  14.  Moore  v.  Copley,  165  Pa.  St. 
Atl.  834,  23  A.  S.  R.  764.  294,  30  AU.  829,  44  A.   S.  R.  664; 

Note:  Ann.  Cas.  1915A  8.  Flynn  v.  Messenger,  28  Minn.  208,  9 

12.  McCreery  v.  Martin,  84  N.  J.  N.  W.  759,  41  Am.  Rep.  279 ;  Lockett 
L.  626,  87  Atl.  433,  Ann.  Cas.  1915A  v.  Cress,  41  Nova  Scotia  400,  AniL 
1,  47  L.R.A.(N.S.)   279;  Wanamaker  Cas.  1915C  855. 

V.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,       Notes:   65   L.R.A.  651;  47*  L.RJL. 
98  A.  S.  R.  621,  65  L.R.A.  529;  Deben-   (N.S.)  280. 
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husband.^^  It  has  been  held  that  the  fact  that  a  wife  gave  her  own 
note  for  the  price  of  supplies  bought  by  her  for  her  husband's  farm 
.is  not  conclusive  evidence  that  the  indebtedness  was  incurred  by  her 
individually;  that  the  questions  of  her  agency  and  her  husband's 
liability  are  for  the  jury.^*  Under  the  statutes  enlarging  the  powers 
of  married  women  to  make  contracts  and  transact  bui^ness,  it  is  compe- 
tent for  a  wife  to  bind  herself  personally  on  contpacts  in  relation  to 
household  matters  and  necessaries.  These  statutes,  however,  do  not 
alter  the  common  law  rule  that  she  is  presumed  to  have  authority  to 
act  for  her  husband  in  such  matters,  and  that  she  is  presumed  to  act 
in  pursuance  of  such  authority  and  not  on  her  own  account^^ 

210.  Notifying  Tradesmen  Not  to  Sell  to  Wife. — ^If  a  husband  per- 
forms his  duty  to  his  family  in  the  matter  of  providing  for  their  sup- 
port and  maintenance,  and  gives  notice  to  tradesmen  not  to  sell  to  his 
wife  on  his  account,  they  cannot  hold  him  responsible  for  goods  which 
they  sell  her.  The  sale  of  goods  to  her  under  such  circumstaneas 
imposes  no  duty  on  the  husband  to  return  them  or  abstain  from  their 
use  at  the  peril  of  becoming  liable  for  their  value.^^  On  the  other 
hand,  such  notice  is  not  effective  to  relieve  the  husband  from  liability 
if  he  is  in  default  in  providing  her  necessary  wants.**  If  a  wife  has 
been  in  the  habit  of  purchasing  goods  on  credit  at  a  particular  store, 
and  her  husband  has  acquiesced  in  her  doing  so  and  has  paid  the 
bills  so  incurred,  he  must,  if  he  revokes  her  authority  to  trade  on  his 
credit,  give  notice  of  the  revocation  to  the  merchant  with  whom  she 
has  been  dealing.^®  It  is  only  when  a  husband  has  permitted  hb 
wife  to  trade  on  his  credit  that  notice  to  tradesmen  is  necessary  to 
protect  his  interests.  In  such  a  case  a  notice  to  the  public  not  to  give 
her  credit  on  his  account  is  justifiable,  and  to  that  extent  privileged; 
but  the  insertion  in  such  notice  of  words  defamatory  of  the  wife  is 
not  justifiable,  and  such  words  are  evidence  of  malice.^ 

211.  Separation  of  Spouses. — The  implied  or  presumed  agency  of 
the  wife  to  purchase  the  ordinary  household  supplies  or  necessaries 

16.  Baker  v.  Carter,  83  Me.  132,  21  19.  See  infra,  par.  230  et  seq. 

Atl.  834,  23  A.  S.  R.  764;  Moore  v.  20.  Bergh  v.  Warner,  47  Minn.  260, 

Copley,  165  Pa.  St  294,  30  Atl.  829,  50  N.  W.  77,  28  A.  S.  R.  362 ;  Wana- 

44  A.  S.  R.  664.  maker  v.  Weaver,  176  N.  Y.  75,  68 

16.  Gates  v.  Brewer,  9  N.  Y.  205,  N.  E.  135,  98  A.  S.  R.  621,  65  L.R.A. 
59  Am.  Dec.  530.  529 ;  Oilman  v.  Andrus,  28  Vt.  241,  67 

17.  Flynn  v.  Messenger,  28  Minn.  Am.  Deo.  713;  Debenham  v.  Mellon, 
208,  9  N.  W.  759,  41  Am.  Rep.  279.  5  Q.  B.  D.  394,  6  App.  Cas.  24,  49 
See  infra,  par.  322,  as  regards  liability  L.  J.  Q.  B.  497,  50  L.  J.  Q.  B.  155,  2 
of  wife  on  her  purchases  of  household  Eng.  Rul.  Cas.  44L 

rapplies.  Note:  Ann.  Cas.  1915A  8. 

18.  Segelbaum  v.  Ensminger,  117  Pa.  1.  Smith  y.  Smith,  73  Mich.  445,  41 
8t  248,  10  Atl.  759,  2  A.  S.  R.  662.   N.  W.  499,  16  A.  S.  R.  '594,  3  LJft.A. 

Notes:  98  A.  S.  R.  644;  65  L.R.A.  52. 
538,  544;  Ann.  Cas.  1915A  9. 
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has  its  foundation  in  the  cohabitation  of  the  parties  and  does  not 
exist  where  the  spouses  are  living  separate  and  apart;  but>  if  a  married 
woman  has  traded  with  or  made  purchases  of  a  tradesman^  with  the 
acquiescence  or  authority  of  her  husband,  her  agency  to  charge  him 
for  f\u*ther  purchases  is  not  revoked  by  a  separation  of  the  spouses 
without  notice  thereof  to  the  tradesman.*  And  it  has  been  held  that 
a  husband  is  liable  for  goods  furnished  to  his  wife  after  she  has  left 
him  without  cause^  by  a  person  from  whom  she  had  previously  bougjbt  * 
goods  which  had  been  paid  for  by  the  husband,  if  such  person  has 
no  knowledge  or  reason  to  know  of  the  separation,  and  the  consequent 
termination  of  the  wife's  ostensible  agency ;  the  husband  having  held 
his  wife  out  as  his  agent  to  make  such  purchases  the  seller  has  the 
right  to  presume  that  such  agency  continues  until  he  has  reason  to 
know  to  the  contrary.* 

212.  Absence  of  Husband  Generally. — ^The  power  of  a  wife  over  her 
husband's  affairs  is  usually  more  extensive  in  case  of  his  absence  for 
long  periods  of  time,  than  when  he  is  at  home  managing  his  own 
business ;  ^  and  if  she  exceeds  her  legitimate  authority  under  such  cir- 
cumstances, the  husband  on  his  return  and  after  knowledge  of  her 
acts  on  his  behalf  should  disavow  them.*  Accordingly  a  wife,  in  the 
absence  of  the  husband,  may  have  a  general  authority  to  exercise  the 
usual  and  ordinary  control  over  the  property  left  in  her  possession  by 
him,  which  must  be  controlled  by  some  one,  uilless  the  presumption 
of  this  authority  is  rebutted  by  proof  that  he  had  constituted  some 
other  person  his  agent  for  that  purpose.*  Thus  if  a  husband  leaves 
his  wife  in  charge  of  his  farcn,  she,  on  the  ordinary  principles  of 
agency,  will  have  power  to  do  whatever  is  necessary  or  proper,  in  the 
care  and  management  of  the  farm  intrusted  to  her,  such  as  keeping 
in  order  the  buildings,  fences,  and  implements  of  husbandry,  cultivat- 
ing the  land,  and  preserving  the  crops,  and  perhaps  disposing  of  such 
crops,  if  necessary  to  enable  her  to  do  these  things;  and  generally,  to 
do  whatever  is  necessary  and  proper  in  order  to  execute  the  trust 
reposed  in  her;  and  the  usual  course  of  such  an  employment  may  be 
shown,  in  order  to  ascertain  what  was  thus  necessary  and  proper,  and 

2.  Note:  98  A.  S.  R.  649.  Fire  Ins.  Co.,  130  Wis.  189,  109  N. 

3.  Anthony  v.  Phillips,  17  R.  1. 188,  W.  952,  118  A.  S.  R.  1009,  9  L.R.A^ 
20  Atl.  933,  11  L.R.A.  182.  (N.S.)  485. 

4.  Krebs  v.  O'Grady,  23  Ala.  726,       Notes:  98  A.  S.  R.  630;  Ann.  Cas. 
58  Am.  Dec.  312;  Benjamin  v.  Benja-  191 3C  880. 

min,  15  Conn.  347,  39  Am.  Dec.  384;  5.  Meyer  v.  Frenkil,  116  Md.  41i; 

Casteel  v.   Casteel,  8   Blackf.    (Ind.)  82   Atl.  208,  Ann.   Cas.  1913C  875^ 

240,  44  Am.  Dec  763;  Meyer  v.  Fren-  Hill  v.   Sewald,  53  Pa.   St.  271,  dJL 

kil,  116  Md.  411,  82  Atl.  208,  Ann.  Am.  Dec.  209. 

Cas.  1913C  875;  Felker  v.  Emerson,  Note:  98  A,  S.  R.  630. 

16  Vt.  653,  42  Am.  Dee.  532;  Evans  6.  Krebs  v.  O'Grady,  23  Ala.  720^] 

V.   Crawford   County   Farmers'   Mut.  58  Am.  Dec.  312.                                   ^ 

1182 


la  R.  C.  L.  HUSBAND  AND  WIFE  §  213 

the  character  and  deeign  of  the  trust.'  On  the  other  hand,  while  the 
law  sometimes  implies  larger  authority  to  a  wife,  left  in  charge  of  a 
husband's  property,  than  to  an  ordinary  agent,  this  implied  authority 
does  not  embrace  any  power  which  it  is  not  usual  to  confer  on  a  wife.* 

213.  Particuliir  Transactions  in  Absence  of  Husband. — It  has  been 
held  that  the  wife  of  an  absent  debtor  had  power  as  his  agent  to  bind 
him  by  her  consent  that  hay  attached  on  his  farm  be  fed  to  his  cattle, 
also  attached,  where  he  left  her  at  home  on  the  farm  with  several 
minor  children,  giving  no  other  person  charge  of  his  affairs,  and  had 
been  absent  several  months  before  the  attachment.*  And  where  a 
husband  deserted  his  wife  and  family,  leaving  them  on  a  small  farm 
the  cultivation  of  which  was  the  only  means  to  which  the  wife  could 
resort  for  their  support,  it  has  been  held  that  her  authority  to  procure 
its  cultivation  by  lured  labor  could  be  inferred.**  On  the  other  hand, 
it  has  been  held  that  the  implied  authority  of  a  wife  left  in  charge  of 
her  husband's  farm,  to  manage  and  superintend  the  same  during  his 
absence  from  the  state,  does  not  enable  her  to  bind  him  by  an  agree- 
ment to  permit  a  creditor  having  an  attachment  against  the  husband 
to  cut,  remove,  axiA  sell  on  execution,  grass  growing  on  the  land,  and 
notwithstanding  such  agreement  the  husband  may  maintain  trespass 
against  the  creditor.**  The  sale  of  the  husband's  effects  may  be  outside 
the  usual  and  ordinary  control  of  them ;  and  whether  it  is  so  or  not 
must  depend  on  the  nature  of  the  property,  the  length  of  the  absence, 
and  other  circumstances ;  *•  and  it  would  seem  that  although  a  man 
has  absconded,  his  wife  is  not,  by  reason  of  that  fact,  clothed  with  im- 
plied authority  to  sell  and  dispose  of  his  property  as  if  it  were  her 
own.**  While  the  authority  of  a  wife  who  has  been  abandoned  or 
deserted  by  her  husband  to  sell  personal  property  in  her  possession 
when  necessary  for  her  maintenance  is  supported  by  authority,*^  the 
power  of  a  wife  as  agent  for  her  husband  by  implication  of  law  during 
his  absence  cannot  be  extended  to  transferring  his  real  estate.**  As 
regards  community  property  it  has  been  held  that  a  wife,  in  her 
husband's  absence,  has  implied  authority  to  take  care  of  the  com- 
munity property,  and  to  make  contracts  respecting  it  for  her  own 

7,  Benjamin  v.  Benjamin,  15  Conn.    (Ind.)    240,  44  Am.   Dec.  763. 
347.  39  Am.  Dec.  384.  11.  Benjamin  v.  Benjamin,  15  Conn. 

«.  Bj-ebs  V.  O'Grady,  23  Ala.  726,   347,  39  Am.  Dec  384. 
58  Am.  Dec.  312.;  Benjamin  v.  Benja-       12.  Krebs  v.  O'Grady,  23  Ala.  726, 
min,  15  Conn.  347,  39  Am.  Dec.  384;   58  Am.  Dec.  312. 
Evans  v.  Crawford  County  Farmers'       13.  Note:  Ann.  Cas.  1913C  880. 
Mut.  Fire  Ins.  Co.,  130  Wis.  189,  109       14.  Notes  r  64  A.  S.  R.  862;  98  A. 
N.   W.   952,  118   A.   S.   R.   1009,  9   S.  R.  634. 
L.RJL.(N.S.)  485.  15.  Evans     ▼.     Crawford     County 

Note :  98  A.  S.  R.  631.  Farmers'  Mut.  Fire  Ins.  Co.,  130  Wis. 

9.  Felker  v.  Emerson,  16  Vt.  653,   189, 109  N.  W.  952, 118  A.  S.  E.  1009, 
42  Am.  Dec.  532.  9  L.R.A.(N.S.)   485. 

10.  Casteel    v.    Casted,    8    Blackf . 
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support,  where  no  one  else  is  left  in  charge  of  the  pr(q[)erty ;  and  that 
a  lease  by  a  wife  of  a  fugitive  from  justice  who  has  fled  Uie  state,  of 
a  hotel  which  is  the  joint  property  of  the  husband  and  wife,  given  for 
one  year  for  a  full  consideration,  is  valid  and  binding,  especially 
where  she  is  'destitute  of  means,  and  the  rent  is  necessary  for  her 
support.^*  When  a  husband  is  absent  from  home  and  cannot  be 
informed  of  the  destruction  of  his  house  by  fire,  his  wife  in  charge  of 
the  property  may  make  proof  of  loss  by  his  implied  authority  as  his 
agent  ex  necessitate.  But  false  swearing  by  a  wife  in  making  proofs 
of  loss  as  agent  ex  necessitate  for  her  husband  does  not  work  a  for- 
feiture of  the  insurance  when  not  subsequently  ratified  by  him.^^  It 
has  been  held  that  a  wife  has  no  implied  authority  to  open  telegraphic 
messages  addressed  to  her  husband,  and  a  telegraph  company  is  not^ 
therefore,  liable  for  failure  to  deliver  such  a  message  to  a  wife  in  the 
absence  of  her  husband. ^^  Where  a  husband  was  sued  on  a  contract 
for  the  repair  and  interior  alteration  of  his  dwelling  house  and  he 
defended  on  the  ground  that  the  contract  had  not  been  completed,  and 
it  appeared  that  his  wife  in  his  absence  refused  to  permit  the  plaintiff 
to  enter  the  premises  to  complete  the  work,  and  there  was  no  dis- 
avowal of  her  act  by  the  husband,  the  plaintiff  was  held  entitled  to 
recover,  as  the  authority  of  the  wife  to  so  act  for  her  husband  would 
be  inferred  from  his  failure  to  disavow  her  act.<^* 

214.  Contracts  of  Employment. — A  wife  has,  by  virtue  of  the  mar- 
riage relation,  no  general  authority  to  enter  into  contracts  of  employ- 
ment on  behalf  of  her  husbguid,*^  though  she  may  under  proper 
circumstances  be  presumed  to  have  authority  from  her  husband  to 
employ  the  ordinary  domestic  help,^  and  this  authority  may  extend 
to  the  employment  of  a  seamstress  to  do  work  in  the  family.*  Where 
a  wife  is  left  in  charge  of  a  farm  which  is  the  sole  means  of  the  family's 
support,  her  authority  to  employ  help  for  its  eultivation  has  been 
upheld.*  The  question  as  regards  the  liability  of  a  husband  for  legal 
services  rendered  the  wife  generally  arises  in  cases  where  it  is  claimed 
that  such  sendees  were  necessaries.*  It  has  been  held  that  a  promise 
by  a  woman  to  her  daughter,  who  was  of  age,  that  she  should  receive 

16.  Cheek  v.  Bellows,  17  Tez.  613,  A.  8.  R.  906,  40  Ii.R.A.  209. 
67  Am.  Dec.   686.     See  Community  Note:  Ann.  Caa.  1913C  880. 
Property,  vol.  5,  p.  851  et  seq.,  as  19.  Meyer  v.  Frenkil,  116  M4  4CUI, 
regards  the  general  management,  con-  82   Atl.   208,   Ann.    Cas.   1913C   87SL 
trol    and    disposition    of    community  20.  Note:  98  A.  S.  R.  635. 
property.  1.  Flynn  ▼.  Messenger,  28  l^finiu  SOT^ 

17.  Evans     v.     Crawford     County  9  N.  W.  759,  41  A,  S.  R.  279. 
Farmers'  Mut.  Fire  Ins.  Co.,  130  Wis.  Note:  98  A.  S.  R.  642. 

189, 109  N.  W.  962, 118  A.  S.  R.  1009,       2.  Flynn  v.  Messenger,  28  Minn.  208, 
9   L.R.A.(N.S.)    485.     See  generally,  9  N.  W.  759,  41  A.  S.  R.  279. 
Insurance.  S.  Casted    v.    Casteel,    8    Blaekf. 

18.  Western  Union  Tel.  Co.  v.  Mitch-    (Ind.)    240,  44  Am.   Dec.   763, 
ell,  91  Tex.  454,  44  S.  W.  274,  66       4.  See  infra,  par.  243  et  seq. 
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oompensation  if  she  would  live  in  the  family  of,  and  render  services 
to,  the  mother's  husband,  who  was  step^father  to  the  daughter,  would 
not  bind  him  to  pay  for  such  services  unless  it  appeared  that  he  knew 
they  were  rendered  in  reliance  upon  the  promise.^ 

215.  Loans  and  Payment — A  wife  has  no  implied  authority  to 
borrow  money  on  the  credit  of  her  husband.^  The  question  of  the 
liability  of  a  husband  for  money  borrowed  by  his  wife  has  frequently 
arisen  in  cases  in  which  it  was  sought  to  hold  him  on  the  ground 
that  money  so  furnished  the  wife  was  for  necessaries  and  in  this  aspect 
is  discussed  later.  ^  It  is  well  recognized  that  a  wife  has  no  implied 
authority  merely  by  reason  of  the  marital  relation  to  receive  payment 
of  indebtedness  owing  to  the  husband.^  And  it  has  been  held  that 
the  authority  of  a  wife  to  receive  payment  of  interest  on  a  bond  pay- 
able to  her  husband,  will  not  be  presumed  from  the  fact  that  the  bond 
is  found  in  her  possession,  during  their  temporary  separation.*  The 
authority  of  a  wife  to  receive  payment  may  be  either  express  or 
implied.  Thus  money  paid  to  a  wife  who  takes  an  active  part  in  her 
husband's  business  will  be  considered  as  having  been  paid  to  the 
husband.^^  And  it  has  been  held  money  received  by  a  wife  in  the 
presence  of  her  husband,  with  his  consent  and  subsequent  approval, 
and  which  became  subject  to  his  disposal,  was,  in  legal  effect,  received 
by  him,  in  so  far  as  his  liability  to  repay  the  same  on  the  ground 
that  the  payment  was  made  under  a  mistake  was  concerned.^^ 

216.  Sales  and  Transfer  of  Property. — While  a  wife  may  be  the 
authorized  agent  of  her  husband  to  sell  or  otherwise  dispose  of  his 
property,  she  ordinarily  has  no  such  authority  by  reason  of  the  marital 
relation,^*  and  she  cannot  lend  her  husband's  goods  in  the  absence 
of  evidence  of  any  circumstances  from  which  it  may  be  inferred  that 
she  is  authorized  to  act  as  his  agent,  and  that  the  borrower  neglecting 
to  return  the  property  on  demand  is  liable  for  its  conversion.**  At 
common  law  a  wife  could  act  as  the  agent  of  her  husband  even  in  the 
conveyance  of  real  estate.**  As  heretofore  shown  there  is  authority  to 
the  effect  that  a  wife  who  has  been  deserted  by  her  husband  may, 
wjien  necessary  for  her  support^  sell  the  personal  property  of  hex 
husband  in  her  possession.** 

6.  Harris   v.    Smith,   79   Mich.   54,       10.  Note:  Ann.  Cas.  1913C  881. 
44  N.  W.  169,  6  L.R.A.  702.  11.  Northrup   v.   Graves,  19   Conn 

6.  GiU   V.   Read,   5  R.   L   343,   73  648,  50  Am.  Dec.  264. 

Am.  Deo.  73.  12.  Green   v.   Sperry,   16   Vt.   390, 

7.  See  infra,  par.  242.  42  Am.  Dec.  519. 

8.  Rowing  V.  Manley,  49  N.  Y.  192,  Notes:  98  A.  S.  R.  634;  Ann.  Cas. 
10  Am.  Rep.  346 ;  Walker  v.  Simpson,  1913C  881. 

7  Watts  &  S.  (Pa.)  63,  42  Am.  Dec.       13.  Green  v.  Sperry,  16  Vt.  390,  42 
216.  Am.  Dec.  519. 

Note:  98  A.  S.  R.  635.  14.  Weisbrod   v.    Chicago,    etc.,    R. 

■9.  Walker  v.  Simpson,  7  Watts  ft   Co.,  18   Wis.   35,  86  Am.   Dec.  743. 
B.  (Pa.)   83,  42  Am.  Dec.  216.  16.  See  supra,  par.  213. 
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217.  Commercial  Paper. — ^A  wife  has  no  implied  authority  to  sign 
her  husband's  name  to  conmiercial  paper^  though  of  course  she  may, 
when  duly  authorized,  bind  him  in  this  respect.**  Authority  to  sign 
accommodation  paper  must  be  specially  given,  unless  the  authority  of 
the  agent  is  one  of  universal  agency.  The  making  of  accommodation 
paper,  or  the  loan  of  one's  name  as  security  for  another,  does  not  fall 
within  the  ordinary  business  in  which  persons  engage;  and  the  author- 
ity to  use  a  principal's  name  for  that  purpose  is  not  established  by 
proof  of  an  agency,  however  general,  in  the  transaction  of  the  prin- 
cipal's business,  even  though  in  connection  with  such  business  it  be 
shown  that  the  agent  was  authorized  to  make  notes  in  the  name  of  his 
principal  ;*^  and  accordingly  a  husband  is  not  liable  on  accommodation 
notes  signed  by  his  wife  in  his  name,  though  in  his  usual  business  she 
was  his  general  agent,  and  was,  with  his  knowledge  and  consent, 
accustomed  to  sign  his  name  to  notes  and  checks  made  in  the  course 
of  such  business.^*  A  wife  may  act  as  the  agent  of  her  husband  in 
the  transfer  of  commercial  paper,  and  this  authority  is  not  required 
to  be  expressly  proved  but  merely  to  be  inferred  from  circumstances. *• 
At  common  law  a  note  payable  to  her,  although  in  legal  effect  it  is 
payable  to  him,  may  be  indorsed  by  her  in  her  own  name;  and  if 
done  with  the  assent  of  the  husband,  the  indorsee  acquires  a  valid 
title.*®  It  was  otherwise,  however,  if  the  indorsement  was  without 
his  assent.*  Similarly  the  indorsement  of  a  draft  by  a  husband  to  his 
wife,  and  her  subsequent  indorsement  of  it,  with  his  assent,  to  another, 
are  sufficient  to  vest  a  valid  title  in  the  latter.* 

218.  Admissions  and  Declarations  of  Wife. — ^It  is  in  general  true, 
that  the  declarations  or  admissions  of  the  wife  are  not  legal  evidence 
for  or  against  her  husband ;  but  there  are  exceptions  to  this  rule.  If 
the  husband  has  expressly  or  impliedly  made  his  wife  his  agents  her 
declarations  or  admissions,  in  regard  to  matters  within  the  scope  of 
her  authority,  are  admissible  evidence  against  him.®  This  is  in  pur- 
suance of  the  general  rule  that  the  admissions  and  declarations  of  an 
agent  within  the  scope  of  his  authority  are  admissible  in  evidence 
against  the  principal.'*  On  the  other  hand,  to  render  a  wife's  declara- 
tions and  admissions  evidence  against  her  husband  they  must  have 
been  made  within  the  scope  of  her  agency.* 

16.  Qulick  V.  Grover,  33  N.  J.  L.  108 ;  George  ▼.  Cutting:,  46  N.  H.  130,' 
463,  97  Am.  Dec.  728.  88  Am.  Dec.  195. 

17.  Gulick  V.  Grover,  33  N.  J.  L.  1.  Stevens     v.     Seals,     10     CnshJ 
463,  97  Am.  Dec.  728.  (Mass.)  291,  57  Am.  Dec.  108. 

18.  Gulick  V.  Grover,  33  N.  J.  Lu  2.  Slawson     ▼.     Loring,     5     Allen 
ii63,  97  Am.  Dec.  728.  (Mass.)   340,  81  Am.  Dec.  750. 

Note:   Ann.  Gas.  19130  881.  3.  Casteel    v.    Casteel,    8    Blackf. 

19.  Krebs  v.  O'Grady,  23  AJa.  726,    (Ind.)  240,  44  Am.  Dec.  763. 

58  Am.  Dec.  312.  4.  See   Admissions   and   Declara- 

20.  Krebs  v.  O'Grady,  23  Ala.  726,  tion^s.  vol.  1,  p.  567  et  seq. 

^  Am.  Dec.  312;   Stevens  v.  Bcals,       5.  Goodrich   v.  Tracy,  43  Vt  314, 
10  Gush.   (Mass.)   291,  57  Am.  Dec.    ',  Am.  Rep.  281. 
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219.  Ratificatioii. — Since  a  wife  may  be  the  agent  of  her  husband^ 
if  he  permits  her  so  to  act  in  any  transaction,  a  subsequent  acknowl- 
edgment or  ratification  of  her  acts  is^  as'  in  other  cases  of  principal 
and  agent,  evidence  of  and  equivalent  to  an  original  authority.*  The 
general  rule  was  announced  at  an  early  date  that  where  a  husband 
is  living  in  the  same  house  with  his  wife,  he  is  liable  to  any  extent 
for  goods  which  he  permits  her  to  receive  there ;  she  is  considered  as 
his  agent,  and  the  law  implies  a  promise  on  his  part  to  pay  the  value,' 
and  it  has  been  said  that  he  must  dissent  from  his  wife's  contra^jt, 
if  known  to  him,  in  order  to  avoid  responsibility  for  it.'  So  it  seems 
to  be  the  general  rule  that  if  a  wife,  assuming  to  act  as  the  agent 
of  her  husband,  orders  goods,  not  necessaries,  and  receives  them,  and 
he  subsequently,  with  knowledge  of  the  facts,  adopts  her  act  by 
promising  to  pay  for  the  goods,  or  by  accepting  the  benefit  of  the 
transaction,  or  in  any  other  way,  he  thereby  becomes  liable  for  the 
indebtedness.*  Accordingly  where  a  wife  purchased  a  set  of  artificial 
teeth,  and  her  husband  permitted  her  to  keep  them  after  he  discovered 
that  she  has  made  the  purchase,  and  did  not  repudiate  the  contract, 
this  was  held  to  raise  an  implied  contract  on  his  part  to  pay  for  them 
what  they  were  reasonably  worth.^*  There  is  authority  for  the  posi- 
tion that  a  husband,  by  not  returning  goods  ordered  by  his  wife, 
if  he  has  control  of  them  and  the  power  to  return  them  may  adopt 
her  purchase  of  them,  even  when  living  separate  from  her.^^  It  has 
been  held  that  when  a  wife,  assuming  to  act  for  her  husband  but 
without  authority  so  to  do,  contracted  for  her  own  benefit  rather  than 
for  his,  ratification  by  him  did  not  spring  from  neglect  to  disavow, 

6.  Althof  V.  Conheim,  38  Cal.  230,  Notes:  98  A,  S.  R.  633;  65  L.R.A. 
99  Am.  Dec.  363;  Gates  v.  Brovver,  9  533;  Ann.  Cas.  1915A  11. 

N.  Y.  205,  59  Am.  Dec.  530;  Sammis       But,   in    Segelbaum   v;  Ensminger, 

V.  McLaughlin,  35  N.  Y.  647,  91  Am.  117  Pa.  St.  248,  10  Atl.  769,  2  A.  S. 

Dec.  83;  Shnman  v.  Steinel,  129  Wis.  R.    662,   it    was   held    that   where    a 

422,  109  N.  W.  74,  16  A.  S.  R.  961,  husband  allowed  household  goods,  not 

9    Ann.    Cas.    1064,    7    L.R.A.(N.S.)  actual   necessaries,   purchased   on   his 

1048.  credit,  to  remain  in  the  house,  and  did 

Notes:  98  A.  S.  R.  632;  65  L.R.A.  not  notify  the  tradesman  to  remove 

549;  7  L.R.A.(N.S.)  1048;  47  L.R.A.  them,  or  do  so  himself,  he  would  not 

(N.S.)   282;  Ann.  Cas.  1915A  11.  be  liable  for  them  when  he  had,  prior 

7.  Oilman  ▼.  Andrus,  28  Vt.  241,  to  their  purchase,  expressly  notified  the 
67  Am.  Dee.  713.  tradesman  not  to  sell  them  to  his  wife, 

Note:  2  Eng.  Rul.  Cas.  453.  and  had  explicitly  refused  to  pay  for 

8.  MacKinley  v.  McGregor,  3  Whart.  them  in  case  the  tradesman  did  so. 
(Pa.)   369,  31  Am.  Dec.  522.  10.  Oilman  v.  Andrus,  28  Vt.  241^ 

9.  MacKinley  ▼.  McGregor,  3  Whart.  67  Am.  Dec.  713.  See  also  Clarke  v. 
(Pa.)  369,  31  Am.  Dec.  522;  Oilman  Tenneson,  146  Wis.  65,  130  N.  W. 
V.  Andrus,  28  Vt.  241,  67  Am.  Dec.  895,  Ann.  Cas.  1912C  141  and  note, 
713;  Shuman  v.  Steinel,  129  Wis.  422,  33  L.R.A.(N.S.)  426,  , 

109  N.  W.  74,  116  A.  S.  R.  961,  9       11.  Mackinley     v.      McGregor,      3 
Ann.  Cas.  1064,  7  L.R.A.(N.S.)  1048.  Whart.  (Pa.)  369,  31  Am.  Dec  522. 
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but  from  some  affirmative  recognition  of  her  act  as  having  been 
done  by  authority.^'  A  ratification,  however,  can  be  effectual  only 
between  the  parties,  that  is  when  the  act  is  done  by  the  agent  avowedly 
for  or  on  account  of  the  principal,  and  not  when  it  is  done  for  or  on 
accoimt  of  the  agent  himself,  or  of  some  third  person,  and  therefore 
his  promise  to  pay  for  goods,  not  necessaries,  purchased  on  her  own 
credit  is  without  consideration.^'  As  in  case  of  other  agents  a  full 
knowledge  of  all  the  facts  and  circumstances  attending  the  transaction 
is  essential  to  base  a  ratification  by  a  husband  of  his  wife^s  unauthor- 
ized general  contracts  on  his  behalf.^^ 

XVI.  Support  of  Family  and  Familt  Expenses 

220.  Liability  of  Husband  Generally. — ^The  duty  ]to  support  his  wife 
and  family  is  imposed  by  the  law  on  the  husband,**  and  it  is  no* 
abrogated  by  the  statutes  enlarging  the  property  rights  and  liabilities 
of  married  women.**  Moreover,  he  is  bound  to  support  his  wife,  out 
of  his  own  property,  if  able  to  do  so,  without  resorting  to  her  separate 
property,*'  because  the  duty  does  not  depend  on  the  inadequacy  of 
the  wife's  means,  but  on  the  marriage  relation.**  If  a  man  deserts 
his  wife  she  may  maintain  an  action  against  him  to  recover  according 
to  his  ability  the  amount  which  she  has  expended  from  her  separate 
estate  for  her  necessary  support.**  Maintenance  of  the  wife  by  the 
husband,  however,  is  alone  incident  to  the  marriage  relation.  There 
is  no  duty  to  furnish  maintenance  when  that  relation  does  not  exist. •• 
As  between  father  and  mother,  the  primary  liability  for  the  support 

12.  Evans  v.  Crawford  County  N.  W.  820,  126  A.  S.  B.  1025,  15 
Farmers'  Mut.  Fire  Ins.  Co^  130  Wis.  L.R.A.(N.S.)  491. 

189,  109  N.  W.  952,  118  A.  S.  R.  1009,  16.  Ott  v.  Hentall,  70  N.  H.  231, 
9  L.R.A.(N'.S.)   485.  47  Atl.  80,  61  L.R.A.  226. 

13.  Shiiman  v.  Steinel,  129  Wis.  422.  17.  Ketteren  v.  Nelson,  146  Ky.  7, 
109  N.  W.  74,  116  A.  S.  R.  961,  9  141  S.  W.  409,  37  L.R.A.(N.S.)  754; 
Ann.  Cas.  1064,  7  L.R.A.(N.S.)  1048.   Cunningham  v.  Reardon,  98  Mass.  538, 

14.  Gulick  V.  Groven,  33  N.  J.  L.  96  Am.  Dec.  670;  Moore  v.  Copley, 
463,  97  Am.  Dec.  728.  See  Principal  165  Pa.  St  294,  30  Atl.  829,  44  A. 
AND  Agent.  S.  R.  664;   Callahan  v.  Patterson,   4 

16.  Smyley  v.  Reese,  53  Ala.  89,  25  Tex.  61,  51  Am.  Dec.  712. 

Am.  Rep.  598;  Corcoran  v.  Corcoran,  18.  Ott  v.  Hendall,  70  N.  H.  231, 

119  Ind.  138,  21  N.  E.  468,  12  A.  S.  47  Atl.  80,  51  L.R.A.  226. 

R.  390,  4  L.R.A.  782;  Gilley  v.  Gilley,  19.  Rogers  v.  Rogers,  93  Kan.  114, 

79  Me.  292,  9  Atl.  623,  1  A.  S.  R.  143     Pac.     410,     L.R.A.1915A     1137 

307;  Brewer  v.  Brewer,  79  Neb.  726,  and  note;  De  Brauwere  v.  De  Bran- 

113  N.  W.  161,  13  L.R.A.(N.S.)  222;  were,  203  N.  Y.  460,  96  N.  E.  722, 

Poor  V.  Poor,  8  N.  H.  307,  29  Am.  38  L.R.A.(N.S.)  508  and  note. 

Dec.  664;  De  Brauwere  v.  De  Brau-  20.  Chapman  v.  Parsons,  66  W.  Va. 

were,  203  N.  Y.  460,  96  N.  E.  722,  307,  86  S.  E.  461,  135  A.  S.  R  1033, 

38  L.R.A.(N.&.)  508;  CaUahan  v.  Pat-  19   Ann.   Cas.   463,  24  L.RA.(N^.> 

terson,  4  Tex.  61,  51  Am.  Dec.  712;  1015. 
Ryan  v.  Dockery,  134  Wis.  431,  114 
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of  the  children  is  imposed  on  the  father,  and  where  he  refuses  to 
perform  this  duty,  the  mother  has  been  permitted  to  recover  from 
him  for  their  necessary  support  furnished  by  herself.*  At  conwnon 
law  a  husband  was  not  liable  far  the  support  of  his  wife's  child  by 
a  former  husband,*  and  the  general  rule  that  an  infant  is  liable  for 
necessaries  furnished  him  •  has  been  held  to  apply  to  necessaries  fur- 
nished by  a  step-father  to  his  step-child.*  The  better  rule  would 
seem  to  be,  however,  that  while  the  step-father  is  not  bound  to  support 
his  step-children,  nor  the  latter  to  render  him  any  services,  yet  if 
he  maintains  them,  or  they  labor  for  him,  they  mil  be  deemed  to 
have  dealt  with  each  other  in  the  character  of  parent  and  child,  and 
not  as  strangers,  without  obligation  on  the  part  of  the  father  to  pay 
for  his  children's  services,  or  on  the  part  of  the  children  to  remimer- 
ate  their  father  for  their  support."  •  At  common  law  a  husband 
was  under  no  liability  for  the  support  of  his  wife's  parents.*  The 
requirement  that  the  husband  shall  support  his  wife  both  in  sickness 
and  in  health  is  grounded  on  principles  of  public  policy ;  the  husband 
cannot  shirk  it  even  by  contract  with  his  wife,  because  the  public 
welfare  requires  that  society  be  thus  protected  so  far  as  possible  from 
the  burden  of  supporting  those  who  are  not  ordinarily  expected  to 
be  wage  earners,  but  may  still  be  performing  some  of  the  important 
duties  pertaining  to  the  social  order ;  and  so  while  husband  and  wife 
may  contract  with  each  other  before  marriage  as  to  their  mutual 
property  rights,  they  cannot  vary  the  personal  duties  and  obligations 
to  each  other  which  result  from  the  marriage  contract  itself ; '  so,  a 
promise  by  a  husband  to  care  for,  nurse  and  support  his  wife  after 
their  marriage,  is  a  promise  only  to  do  that  which  the  law  requires 
of  him  in  any  event,  and  such  promise  has  been  held  no  considera- 
tion for  an  agreement  by  her  to  bequeath  him  her  property,®  and  a 
fortiori,  a  husband  cannot  by  contract  with  his  wife  after  marriage 
relieve  himself  from  the  duty  to  support  hia  family.* 

1.  De   Brauwere   v.    De   Brauwere,  sett,  2  Bailey  L.  (S.  C.)  320,  23  Am. 
203  N.  Y.  460,  96  N.  E.  722,  38  L.R.A.   Dec.  139  and  note. 

(N.S.)  508  and  note.  See  Parent  and  7.  Ryan  v.  Dockery,  134  Wis.  431, 
Child.  114  N.  W.  820,  126  A.  S.  R.  1025, 
The  question  as  to  the  right  of  a  15  L.R.A.(N.S.)  491.  As  regards  mar- 
mother  to  recover  from  the  father  for  riage  settlements  generally,  see  supra, 
the  support  of  the  children,  after  di-  par.  32  et  seq. 

vorce   has  been  heretofore  discussed.       8.  Ryan  v.  Dockery,  134  Wis.  431, 

See  DivORCB  and  Separation,  vol.  9,  114  N.  W.  820,  126  A.  S.  R.  1025, 

p.  479  et  seq.  15  L.R.A.(N.S.)  491  (this  case  seems 

2.  Gay  v.  Ballon,  4  Wend.  (N.  Y.)  to  be   one   of  first   impressdon   upon 
403,  21  Am.  Dec.  158.  the  question  of  the  right  of  a  husband 

3.  See  Infants.  to  recover  on  an  antenuptial  contract 

4.  Gay  v.  Ballou,  4  Wend.  (N.  Y.)  for  the  care  and  support  of  his  wife. 
403,  21  Am.  Dec.  158.  See  15  L.R.A.(N.S.)  491  note). 

6.  Note:  21  Am.  Dec.  161.  9.  Long  v.  Crosson,  119  Md.  138,  21 

6.  Commissionem  of  Poor  ▼.  Gan-   N.  E.  450,  4  L.R.A.  783. 
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221.  Support  of  Insane  Wife. — ^The  common  law  liability  of  a 
husband  to  support  his  wife  does  not  extend  to  supporting  her  out- 
side the  matrimonial  home  reasonably  chosen  by  him,  unless  he 
refuses  to  do  so  there  or  she  resides  away  therefrom  by  his  consent, 
or  was  justified  in  leaving  him ;  ^^  and  it  is  held  in  some  jurisdictions 
that,  in  the  absence  of  any  statute  extending  the  husband's  liability, 
his  common  law  liability  does  not  require  him  to  support  her  where 
she  is  confined  in  a  public  insane  asylum  in  accordance  with  the  law.^^ 
In  other  jurisdictions,  however,  the  common  law  duty  of  the  hus- 
band to  support  his  wife  and  his  corresponding  liability  for  support 
furnished  to  her  has  been  held  to  extend  to  her  necessary  support 
in  a  public  insane  asylum.^^  It  has  also  been  held  that  a  husband 
who  voluntarily  permits  his  insane  wife  to  be  absent  from  her  home 
and  to  become  a  public  charge  is  liable  to  the  public  authorities  for 
her  support.^*  A  fortiori  it  would  seem  that  if  a  husband  abandons 
his  insane  wife,  or  she  wanders  from  the  matrimonial  home  and  is  sup- 
ported by  a  private  charitable  institution  or  third  person,  he  is  liable 
at  common  law  for  her  support.^^  In  some  instances  statutes  havo 
imposed  liability  on  the  husband  for  the  support  of  his  wife  in  a  pub- 
lic insane  asylum,  and  such  statutes  have  been  upheld  and  enforced.^* 
On  the  other  hand,  it  has  been  held  that  a  statute  expressly  author* 
i2dng  a  suit  to  be  maintained  against  the  party  legally  bound  for 
the  support  of  an  insane  person,  by  the  county  which  has  paid 
for  the  care,  etc.,  of  such  insane  person  at  the  state  insane  asylum 
to  which  such  person  had  been  committed  by  proper  proceeding,  was, 
in  so  far  as  it  imposed  any  liability  upon  a  husband  for  the  support 
of  his  wife  under  such  circumstances,  unconstitutional  as  violative 
of  the  provision  for  equality  of  taxation,  since  a  husband  in  addition 
to  his  contribution  to  the  taxes  for  the  general  support  of  the  state 
asylum,  would  be  required  by  the  compulsory  payment  for  the  support 
of  his  wife  thereat  to  contribute  a  second  time  to  the  maintenanoe 
of  the  asylum.** 

222.  Criminal  Liability  of  Husband  for  Abandonment  and  Non- 
support  of  Family  Generally. — ^In  many  jurisdictions  statutes  have 
been  enacted  making  it  a  criminal  offense  for  a  husband,  without  good 
cause,  to  abandon  and  fail  to  support  his  family.    Some  of  these  stat- 
ic. Richardson    v.    Straesser,    125  also  Central  Kentucky  Lanatie  ABylnm 

Wis.  66,  103  N.  W.  261,  4  Ann.  Cas.   v.  Craven,  98  Ky.  105,  32  S,  W.  291, 

784,   69  L.E.A.   829.    See  generally,  66  A.  S.  R.  323. 

Insanity.  13.  Goodale  v.  Lawrence,  88  N.  T. 

11.  Baldwin  ▼.  Douglass,  37  Neb.  513,  42  Am.  Rep.  259. 
283,  55  N.  W.  875,  20  L.R.A.  850;       Note:  4  Ann.  Cas.  788. 
Richardson  v.  Stuesser,  125  Wis.  66,       14.  Note:  4  Ann.  Cas.  788. 
103  N.  W.  261,  4  Ann,  Cas.  784,  69       15.  Note:  4  Ann.  Cas.  789. 
L.R.A.  829.  16.  Baldwin  v.  Douglas  Co.,  37  Neb. 

Note:  4  Ann.  Cas.  787.  283,  55  N.  W.  875,  20  LJBUL  850. 

12.  Note:  4  Ann.  Cas.  788.     See      Note:  4  Ann.  Caa.  789. 
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lites  limit  the  criminal  responsibiUty  of  the  husband  to  cases  where 
the  wife  is  left  destitute^  while  under  others  the  financial  condition 
of  the  wife  is  immaterial.^'  The  constitutionaliliy  of  such  statutes  are 
generally  upheld  on  the  ground  that  the  performance  by  a  husband 
and  father  of  the  legal  duties  which  he  voluntarily  assumed  in  con- 
tracting marriage  is  a  matter  which  not  only  affects  the  particular  par- 
ties in  interest,  but  the  public  at  large,  as  affecting  the  general  public 
welfare.  ^^  So  it  has  been  held  that  a  statute  providing  that,  on  convic- 
tion for  abandoning  his  wife,  a  man  shaU  be  punished  by  not  exceed- 
ing one  year's  imprisonment  in  the  state  prison,  or  in  the  county  jail 
not  more  than  six  months  nor  less  than  fifteen  days,  ten  days  of  wUch 
imprisonment  in  the  county  jail  may,  in  the  discretion  of  the  court,  be 
on  a  diet  of  bread  and  water  only,  was  not  unconstitutional  as  inflict- 
ing cruel  and  unusual  punishment.^*  On  the  other  hand,  it  has  been 
held  that  a  statute  which  provides  that  the  fine  imposed  on  the  hus- 
band for  abandoning  his  wife  shall  be  paid  to  the  wife  or  to  the  guard- 
ian or  custodian  of  his  minor  child  or  children,  is  violative  of  a  consti- 
tutional provision  that  ''no  appropriation  for  private  or  individual 
purposes  shall  be  made.''  It  has  also  been  held  that  a  statute  which 
empowers  the  court,  instead  of  imposing  a  fine,  to  require  the  defend- 
ant to  pay  a  certain  sum  weekly  to  his  wife,  or  custodian  of  his  minor 
child  or  children,  and  to  release  the  defendant  from  custody  upon 
his  entering  into  a  recognizance  to  comply  with  the  order,  is  invalid 
under  a  constitutional  provision  that  ''no  power  of  suspending  laws 
shall  be  exercised  except  by  the  legislature."  *•  If  the  marriage  of 
a  minor  is  valid  he  may,  according  to  the  better  view,  be  subjected 
to  punishment  under  these  statutes  for  abandonment  and  nonsupport 
of  his  wife,  since,  if  his  earnings  are  necessary  for  such  purpose,  he 
is  entitled  to  them  as  against  his  parents.^ 

223.  Elements  of  Offense. — ^This  offense  is  purely  statutory,  and 
therefore  all  the  elements  specified  by  the  statute  must  concur  to 
render  the  husband  punishable.  Still  it  has  been  held  that  a  statute 
which  punishes  a  husband,  who  without  just  cause,  neglects  or  refuses 
to  provide  for  the  support  and  maintenance  of  his  wife  in  destitute 

17.  See  Criminal  Law,  vol.  8,  p.  112  N.  W.  462,  122  A.  8.  B.  989,  13 
306  et  seq.  See  also  State  v.  English,  Ann.  Cas.  969.  See  also  Gbuonal 
101  S.  C.  304,  85  S.  E.  721,  L.E.A.  Law,  vol.  8,  p.  266. 

1916F  977.  20.  Ex  parte  Smythe,  66  Tex.  Crim. 

18.  Green  v.  State,  96  Ark.  175, 131  375,  120  S.  W.  200,  133  A.  S.  R.  976, 
S.   W.   463,    Ann.    Cas.    19126    279;   23  L.R.A.(N.S.)  854. 

Spencer  v.  State,  132  Wis.  509,  112  Notes :  133  A.  S.  B.  985 ;  Axin.  Cas. 

N.  W.  462,  122  A.  S.  R.  989,  13  Ann.  1912B  280. 

Cas.  969.  1.  Commonwealth   ▼•   Qraham,   157 

Notes:  78  A.  S.  R.  240;  133  A.  S.  Mass.  73,  31  N.  E.  706,  34  A.  S.  B. 

R.  985;  29  L.R.A.(N.S.)   854;  Ann.  255,  16  L.R.A.  578;  State  v.  McPher- 

Cas.  1912B  280.  son,  72  Wash.  371,  130  Pac.  481,  Ann. 

19.  Spencer  y.  State,  132  Wis.  509,  Cas.  1914D  587  and  note. 
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or  necessitous  ciicumstanceSy  is  not  a  mere  poor  law,  and  is  not 
designed  merely  to  redress  the  public  grievance  flowing  from  the  con- 
duct denounced ;  that  it  is  intended  to  supplement  other  means  and 
remedies  for  enforcing  the  moral  and  social  duty  of  a  husband  to 
support  his  wife,  is  remedial  in  purpose,  although  it  provides  for 
the  infliction  of  a  severe  penalty,  and  is  to  be  liberally  interpreted 
to  accomplish  the  legislative  intention.*  Under  a  statute  providing 
that  ''if  any  father  shall  wilfully  and  voluntarily  abandon  his  child. 
leaving  it  in  dependent  and  destitute  condition/'  he  shall  be  guilty 
of  a  misdemeanor,  in  order  to  constitute  the  offense  of  abandonment, 
there  must  be  an  actual  desertion,  followed  by  a  refusal  to  support. 
and  the  absence  of  either  of  such  elements  prevents  the  offense  from 
being  made  out*  On  ^he  other  hand,  there  is  authority  for  the  posi- 
tion that  where  a  husband  and  wife  have  separated  by  mutual  consent, 
and  she  thereafter  becomes  destitute,  and  on  request  he  refuses  U> 
provide  for  her,  this  may  constitute  a  constructive  abandonment  of 
her  from  the  time  of  his  refusal,  so  as  to  subject  him  to  punishment.^ 
For  the  reason  that  there  must  be  an  actual  desertion  as  well  as  a 
failure  to  support  to  render  the  husband  punishable,  it  has  been  held 
that  if,  after  a  completed  act  of  desertion,  a  father  has  been  convicted 
under  a  statute  m^ng  it  a  misdemeanor  for  "any  father  to  wilfully 
and  volimtarily  abandon  his  child,  leaving  it  in  a  dependent  and 
destitute  condition,''  there  can  be  no  new  act  of  abandonment  until 
a  return  to  the  discharge  of  the  parental  obligation,  and  no  new  offense 
of  abandonment  until  such  a  return,  followed  by  another  act  of  deser- 
tion, and  this  although  the  original  abandonment  is  wilfully  and 
voluntarily  continued  and  the  child  remains  dependent  and  destitute.^ 
In  a  number  of  the  cases  the  courts  have  been  called  on  in  applying 
the  statutes  to  determine  what  constitutes  a  failure  to  support,  and 
also  as  to  when  a  wife  is  deemed  to  have  been  left  in  destitute  or 
necessitous  circumstances  and  the  effect  of  her  having  independent 
means  of  support  or  receiving  aid  from  other  sources.*  If  a  husband 
is  willing  in  good  faith  to  maintain  his  wife  if  she  will  live  with 
him,  he  cannot  be  convicted  of  a  wilful  refusal  or  neglect  to  maintain 
her,  even  though  he  may  have  been  guilty  of  ill  using  her  for  which 
reason  she  refused  to  return  to  live  with  him.'  Still  to  render  a  hus- 
band's offer  to  support  his  wife  if  she  would  live  with  him  a  defense 

2.  State  V.  WaUer,  90  Kan.  829, 136  B.  569,  70  A.  8.  R.  68. 

Pac.  215,  49  LJl.A.(N.S.)  588.  6.  State  v.  WaUer,  90  Kan.  829,136 

3.  Gay  v.  State,  105  Ga.  599,  31  S.  Pac.  215,  49  L.R.A.(N.S.)  588. 
E.  569,  70  A.  S.  R.  68.  Note:  49  L.R.A.(N.S.)  588. 

4.  Spencer  v.  State,  132  Wis.  509,  7.  Flannagan  v.  Overseers  of  Poor, 
112  N.  W.  462,  122  A.  S.  R.  989,  13  8  EU.  &  Bl.  451,  27  L.  J.  M.  C.  4fi» 
Ajan.  Cas.  969.  21  Eng.  Ral.  Gas.  339. 

6.  Gay  v.  State,  105  Ga.  599,  31  S. 
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against  a  charge  of  abandonment  and  nonsi4>port,  the  offer  must  have 
been  made  in  good  faith.  ^ 

224b  Liability  «f  Wife  Generally. — ^There  was  no  liability  at  com- 
mon law  on  the  part  of  the  wife  to  support  her  husband,  aside  from 
her  duty  to  render  the  household  duties  and  usual  services  of  a  wife,* 
^nor  was  there  any  common  law  right  of  the  husband  to  support  out 
of  the  wife's  property  corresponding  to  the  wife's  right  to  support  out 
of  her  husband's  property,**  nor  do  the  married  women's  property 
acts  impose  any  burden  on  a  wife's  property  in  favor  of  her  huabaiid 
for  his  support.**  Accordingly,  a  promise  by  a  married  woman  made 
after  the  death  of  her  husband  to  pay  for  necessaries  furnished  the 
husband  for  the  support  of  the  family  is  unenforceable,  being  without 
a  sufficient  consideration ;  **  and  it  has  been  held  that  a  contract  by 
a  wife  to  support  and  maintain  her  husband  in  consideration  of  a 
deed  of  prop^ty  by  him  to  her  is  void.**  Likewise  in  the  absence 
of  an  express  contract  on  the  part  of  a  married  woman  to  pay  for 
family  necessaries,  though  ordered  by  her,  she  is  not  personally  liable 
therefor;  in  such  purchases  she  is  presumed  to  act  for  her  husband 
on  whom  the  obligation  to  furnish  the  necessaries  is  imposed  and 
cannot  herself  be  held  liable  unless  she  expressly  or  impliedly  agrees 
to  become  so.**  An  agreement  by  a  married  woman,  with  her  hus- 
band, to  support  the  family,  although  not  enforceable  against  her 
so  long  as  it  remains  executory,  may  be  rightfully  performed  by  her; 
and  if  she  was  perfectly  solvwat  when  she  entered  into  it,  without 
any  fraudulent  intent,  and  she  has  performed  it,  she  cannot  undo 
what  has  been  done  by  recalling  what  she  has  paid,  or  require  the 
husband  to  reimburse  her  for  the  outlay,  and  no  greater  right  extends 
to  her  creditors ;  **  but  a.  promise  by  a  third  person  to  reimburse 
her  for  so  doing  is  supported  by  a  valid  consideration  and  enforce- 
able.** While  the  better  view  seems  to  be  that  in  the  absence  of 
statute  there  is  no  liability  imposed  on  the  wife,  by  reason  of  the 
marital  relation,  for  the  funeral  expenses  of  the  husband,*'  still 

8.  Spencer  v.  State,  132  Wis.  509,  perform  a  eontraet  made  during  eov^- 
112  N.  W.  462,  122  A.  S.  R.  989,  13  tnre  which  was  not  binding  upon  her 
Ann.  Cas.  969.  on  account  ^f  her  coverture. 

9.  Long  V.  Crofisan,  119  Ind.  3,  13.  Corcoran  v.  Corcoran,  119  Ind. 
21  N.  E.  450,  4  L.R.A.  783;  Vose  v.  138,  21  N.  E.  468,  12  A.  S.  R.  390, 
Myatt,  141  la.  506,  120  N.  W.  58,  4L.R.A.782. 

21  L.R.A.(N.S.)  277.  14.  See  infra,  par.  322. 

10.  Rohinson  v.  Faust,  31  Ind.  App.  15.  Third  Nat.  Bank  v.  Guenfiier,  123 
384,  68  N.  E.  182,  99  A.  S.  R.  269.  N.  Y.  568,  25  N.  E.  986,  20  A.  S.  R. 

11.  Robinson  v.  Faust,  31  Ind.  App.  780. 

384,  68  N.  E.  182,  99  A.  S,  R.  269.       16.  Robinson  v.  Faust,  31  Ind.  App. 

12.  Ferrell  v.  Scott,  2  Spears  L.  (S.  384,  68  N.  E.  182,  99  A.  S.  R.  269. 
C.)  344,  42  Am.  Dec.  371.    See  infra,       17.  Robinson  v.  Faust,  31  Ind.  App. 
par.  295,  as  regards  the  general  lia-  384,  68  N.  E.  182,  99  A.  8.  B.  269. 
ftflity  of  a  married  woman  upon  her       Note:  18  Ann.  Cas.  856. 
]^omise   made   after   diseoverture   to 
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there  is  authority  in  favor  of  such  liability,  and  a  recovery  has  been 
allowed  against  her  for  such  services  rendered  by  a  third  person  with 
her  knowledge  and  consent,  though  without  any  express  contract  on 
her  part  to  pay  therefor.^® 

225.  Statutory  Liability  of  Wife  Generally. — ^In  a  few  jurisdictioDfl 
the  duty  is  imposed  on  the  wife  by  statute,  to  support  her  indigentf 
husband  out  of  her  separate  estate,^*  but  such  statutes  refer  to  a  con- 
tinuing existence  of  the  marriage  relation,  and  do  not  apply  to  a 
case  where  the  parties  are  divorced.**  In  a  number  of  jurisdictions, 
especially  in  the  more  recent  statutes,  the  family  expenses  are  made 
a  charge  on  the  property  of  either  q)ouse.^  Under  such  statutes  a 
wife's  liability  for  family  expenses  is  not  dependent  on  her  consent^ 
and  therefore  she  may  be  charged  for  goods  bought  for  family  use 
though  sold  to  the  husband  on  his  individual  creditor*  The  wife's 
statutory  liability  cannot  be  affected  either  favorably  or  unfavorably, 
by  any  act  of  her  husband ;  her  liability  is  solely  for  the  claim  incurred 
for  the  family  expense;  to  charge  the  property  of  the  wife,  there 
must  of  necessity  exist  a  valid  debt  therefor ;  •  thus  the  husband^B 
giving  a  note  in  settlement  of  an  account  for  alleged  family  expenses 
is  not  conclusive  on  the  wife  either  as  to  the  existence  of  the  debt, 
or  as  to  the  amount  thereof.^  Likewise,  it  has  been  held,  that  a  wife 
is  not  liable  for  attorney  fees  or  for  excessive  interest  which  the  hus- 
band had  agreed  to  pay  in  a  note  given  by  him  in  settlement  of  an 
account  for  family  expenses.*  Where  the  family  supplies  are  sold 
to  the  husband  solely  on  the  credit  of  a  third  person,  their  purchase 
price  is  not  within  the  statute,  as  there  was  no  obligation  in  the  first 

18.  E.  R.  Butterworth  &  Sons  v.  Ore.  25P,  29  Pac.  618,  16  L.RJL 
Teale,  54  Wash.  14,  102  Pac.  768,  18  717;  Russell  v.  Graumann,  40  Wash. 
Ann.  Cas.  854.  667,  82  Pac.  998,  5  Ann.  Cas.  830. 

19.  Livingston    v.    Superior    Court,       Note :  15  L.R.A.  717. 

117  Cal.  633,  49  Pac.  836,  38  L.R.A.  2.  Dodd  v.  St.  John,  22  Ore.  260, 

175;  Hagert  v.  Hagert,  22  N.  D.  290,  29  Pac.  618,  15  L.R.A.  717. 

133   N.   W.   1035,   Ann.    Cas.   1914B  Note:  15  L.R.A.  718. 

925,  38  L.R.A.(N.S.)  966;  Brenger  v.  3.  Parker  v.  Joslin  Dry  Goods  Co., 

Brenger,  142  Wis.  26,  125  N.  W.  109,  52  Colo.  238,  120  Pac.  1042,  Ann.  Gas. 

135  A.  8.  R.  1050,  19  Ann.  Cas.  1136,  1913D  633 ;  McCartney  &  Sons  Co.  t, 

26  L.R.A.(N.S.)  387.  Carter,  129  la.  20,  105  N.  W.  339,  3 

Note:  Ann.  Cas.  1914B  932.  L.R.A.(N.S.)  145. 

20.  Brenger  V.  Brenger,  142  Wis.  26,  Notes:  15  L.R.A.  718;  3  URA. 
125  N.  W.  109,  135  A.  S.  R.  1050,  19  (N.S.)   145. 

Ann.  Cas.  1136,  26  L.R.A.(N.S.)  387.       4.  McCartney  &  Sons  Co.  ▼.  Carter, 
1.  Murdy  v.  Skyies,  101  la.  549,  70  129  la.  20,  105  N.  W.  339,  3  L.R.A. 
N.  W.714,63  A.  S.  R.  411;MeDaniels   (N.S.)   145. 
V.  McClure,  142  la.  370,  120  N.  W.      Note:  3  L.R.A.(N.S.)  145. 
1031,  134  A.  S.  R.  424;  Vesh  v.  Kra-      5.  McCartney  &  Sons  Co.  v.  Carter, 
mer,  (la.)  114  N.  W.  886,  14  L.R.A.  129  la.  20,  105  N.  W.  339,  3  IaB.A. 
(N.S.)  1032;  Leake  v.  Lucas,  65  Neb.    (N.S.)   145. 
359,  91  N.  W.  374,  93  N.  W.  1019,       Note:  16  LJl. A.  719. 
62  L.R.A.  190;  Dodd  v.  St.  John,  22 
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instance"  on  the  part  of  the  husband  to  pay  therefor.*  A  change  in 
the  form  of  the  indebtedness,  however,  does  not  release  the  wife  from 
liability,'  as  where  the  husband  gives  his  note  for  the  price  of  articles 
furnished,®  or  where  a  judgment  has  been  recovered  against  him  on 
the  account.*  The  husband  by  giving  a  note  for  the  account,  it  has 
been  held,  may  so  far  bind  his  wife  as  to  arrest  the  running  of  the 
statute  of  limitations  against  her  on  the  account.^ 

226.  General  Nature  of  Liability. — ^Under  this  class  of  statutes  it 
is  held  that  while  the  liability  of  husband  is  contractual,  the  liability 
of  the  wife  is  purely  statutory.^^  When  the  statute  provides  that 
either  of  or  both  of  the  spouses  may  be  sued  the  wife  is  equally  liable 
with  the  husband ;  bb  regards  the  creditor,  both  are  principals ;  ^*  and 
therefore  the  discharge  of  the  husband  from  liability  for  such  a  claim, 
the  claim  itself  not  being  extinguished,  does  not  discharge  the  lia- 
bility of  the  wife.^*  Thus,  it  has  been  held  that  the  liability  of  a 
widow  for  medical  services  rendered  her  husband  in  his  last  sickness, 
tinder  a  statute  binding  the  property  of  both  for  such  family  expenses, 
was  not  discharged  by  the  failure  to  present  a  claim  therefor  against 
the  estate  of  the  husband  in  time  to  hold  it,  since  the  husband  and 
wife  were  liable  as  principals.**  It  has  been  held  that  where  the  stat- 
ute does  not  undertake  to  determine  the  relative  obligations  of  the 
husband  and  wife  as  to  the  family  expenses,  the  nature  of  these, 
owin^  to  the  solidarity  of  their  interests,  precludes  any  other  conclu- 
sion than  that  these,  being  equal,  payment  by  one  confers  no  right 
of  recovery  or  of  contribution  from  the  other^^* 

227.  Claims  Embraced  in  Statute  Generally. — ^The  term  "family 
expenses,"  as  used  in  such  statutes,  has  not  been  very  clearly  defined 
in  the  cases,  and  perhaps  no  exclusive  and  inclusive  definition  should 
be  attempted.  Necessarily  every  decision  on  this  question  must  be 
largely  governed  by  the  facts  existing  in  the  particular  case  in  which 
it  is  rendered.**     Generally  speaking  the  only  criterion  which  the 

6.  Parker  v.  Joalin  Dry  Goods  Co.,  (N.S.)  145;  Vest  v.  Kramer,  (la.)  114 
52  Colo.  238, 120  Pac.  1042,  Ann.  Cas.  N.  W.  886,  14  L.R.A.(N.S.)  1032; 
1913D  633.  Dodd  v.  St.  John,  22  Ore.  250,  29  Pac. 

7.  McCartney  A  Sons  Co.  v.  Carter,  618,  15  L.R.A.  717. 

129  la.  20,  105  N.  W.  339,  3  L.R.A.       12.  In  re  Skillman,  146  la.  601, 125 

(N.S.)  145.  N.  W.  343,  140  A.  S.  R.  295;  Vesb 

Note:  15  L.RJL.  718.  v.  Kramer,  (la.)  114  N.  W.  886,  14 

8.  Notes:  15  L.B.A.  717;  3  L.R.A.  L.R.A.(N.S.)  1032. 

(N.S.)  145.  13.  Vest  v.  Kramer,   (la.)    114  N. 

9.  Note:  15  L.R.A.  718.  W.   886,  14  L.R.A.(N.S.)    1032   and 

10.  McCartney  &  Sons  Co.  v.  Carter,  note. 

129  la.  20,  105  N.  W.  339,  3  L.B.A.       Note:  15  L.R.A.  717. 

(N.S.)  145.  14.  Vest  v.  Kramer,   (la.)   114  N. 

Notes:    16   L.ILA.   718;   3   L.R.A.  W.  886,  14  L.R.A.(N.S.)   1032. 
(N.S.)   145.  16.  In  re  Skillman,  146  la.  601,  125 

11.  McCartney,  etc.,  Co.  v.  Carter,  N.  W.  343,  140  A-  S.  R.  295. 

129  la.  20,  105  N.  W.  339,  3  L.R.A.       16.  Houok  t.  La  Junta  Hardware 
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statute  furnishes  is  that  the  claim  must  be  for  goods  furnished  or 
services  rendered  for  and  on  account  of  the  family.*'  No  limitation 
is  to  be  put  on  the  expenditures,  and  it  has  been  held  that  they  need 
not  be  ''necessaries/'  as  that  term  is  generally  used,**  but  it  is  essential 
that  the  expenditures  be  for  services  rendered  to  the  family  or  prop- 
erty which  was  used  or  kept  for  use  in  the  family.** 

228.  Particular  Claims. — ^As  illustrative  of  the  comprehensiveness 
of  the  term  "family  expenses/'  it  may  be  mentioned  that  married 
women  have  been  held  liable  for  various  articles  of  household  util- 
ity ;  *•  a  buggy  bought  for  and  used  by  the  family ;  *  medical  attend- 
ance on  a  member  of  the  family,*  even  such  services  rendered  the 
husband  while  separated  from  his  wife ;  •  jewelry  purchased  for  and 
used  by  a  member  of  the  family ;  ^  the  rent  of  a  house  occupied  by  the 
family ;  *  clothes  or  wearing  apparel  purchased  by  the  husband  for  his 
own  personal  use;*  a  piano  or  organ  purchased  and  used  in  the 

Co.,  50  Colo.  228,  114  Pac.  645,  32  8.  R.  424;  Dodd  v.  St.  John,  22  Ore. 

L.R.A.(N.S.)   939;  McDaniels  v.  Mc-  250,  29  Pac.  618,  15  L.R.A.  717. 

Clure,  142  la.  370,  120  N.  W.  1031,  A  buggy  purchased  by  a  man  for  tha 

134  A.  S.  R.  424;  Leake  v.  Lucas,  65  use  of  his  family  is  within  a  statute 

NTeb.  359,  91  N.  W.  374,  93  N.  W.  making  the  husband  and  wife  liable 

1019,  62  L.R.A.  190 ;  Dodd  v.  St.  John,  for  family  expenses,  although  upon  one 

22  Ore.  250,  29  Pac.  618,  15  L.R.A.  occasion  he  refused  to  permit  her  to  use 

717.  it,  and  they  separated  a  short  time 

Notes:   15   L.R.A.   717;   21   L.R.A.  after  its  purchase.    Houck  v.  La- Junta 

(N.S.)  277.  Hardware  Co.,  50  Colo.  228,  114  Pac 

17.  Houck  V,  La  Jufita  Hardware  645,  32  L.R.A.(N.S.)  939. 

Co.,  50  Colo.  228,  114  Pac.  645,  32  2.  Murdy  v.  Skyles,  101  la.  549,  70 

L.R.A.(N.S.)  939;  Vose  v.  Myatt,  141  N.  W.  714,  63  A.  S.  R.  411;  Vest  v. 

la.  506,120N.  W:58, 21L.R.A.(N.S.)  Kramer,    (la.)    114   N.    W,    886,    14 

277;  McDaniels  v.  McCliire,   142  Ta.  L.R.A.(N.S.)   1032   (medical  expenses 

370,  120  N.  W.  1031,  134  A.   S.  R.  of  husband's  last  sickness) ;  Leake  v. 

424;  Dodd  v.  St.  John,  22  Ore.  250,  Lucas,  65  Neb.  359,  91  N.  W.  374,  93 

29  Pac.  618,  15  L.R.A.  717.  N.  W.  1019,  62  L.R.A.  190;  Dodd-  ▼. 

18.  McDaniels  v.  McClure,  142  la.  St.  John,  22  Ore.  250,  29  Pac.  618,  15 
370,  120  N.  W.  1031,  134  A.  S.  R.  L.R.A.  717;  Rassell  v.  Graumann,  40 
424:  Dodd  v.  St.  John,  22  Ore.  250,  Wash.  667,  82  Pac.  998,  5  Ann.  Cas. 
29  Pac.  618,  15  L.R.A.  717.  830. 

Note:  15  L.R.A.  718.  Notes:   15   L.R.A.   719;   21   L.R.A. 

19.  Vose  V.  Myatt,  141  la.  506,  120  (N.S.)  277;  32  L.R.A.(N.S.)  940;  5 
N.  W.  58,  21  L.R.A.(N.S.)  277;  Mc-  Ann.  Cas.  832. 

Daniels  v.  McClure,  142  la.  370,  120  8.  Russell  v.  Graumann,  40  Wash. 

N.  W.  1031,  134  A.  S.  R.  424;  Dodd  667,  82  Pac.  998,  5  Ann.   Cas.  830. 

V.  St.  John,  22  Ore.  250,  29  Pac.  618,  4.  Neasham  v.  McNair,  103  la.  695, 

15  L.R,A.  717.  72  N.  W.  773,  64  A.  S.  R.  202.  38 

20.  McDaniels  ▼.  McClure,  142  la.  L.R.A.  847;  Dodd  v.  St.  John,  22  Ore, 
370,  120  N.  W.  1031,  134  A.  S.  R.  250,  29  Pac.  618,  15  L.R.A.  717. 

424.  Notes:   15  L.R.A.  719;   21   L.R.A. 

Note:  15  L.R.A.  719.  (N.S.)  277. 

1.  Houck  V.  La  Junta  Hardware  Co.,  5.  Notes?  15  L.R.A.  718;  21  L.R.A. 
50  Colo.  228,  114  Pac.  645,  32  L.R.A.    (N.S.)  277. 

(N.S.)  939;  McDaniels  v.  McClure,  6.  Neasham  v.  McNair,  103  la.  695, 
142  la.  370,  120  N.  W.  1031,  134  A.  72  N.  W.  773,  64  A.  S.  R,  202,  3S 
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family;  ^  and  wages  of  domestic  servants  and  their  keep.^  On  the 
other  hand,  it  has  been  held  that  a  wife  is  not  chargeable  with  the 
price  of  such  article  or  agricultural  implements  used  by  the  husband 
in  the  prosecution  of  his  business  of  farming ;  *  the  rent  of  a  farm 
leased  ajad  cultivated  by  the  husband ;  *^  board  and  lodging  fur- 
nished the  husband  while  he  is  separated  from  his  wife,  even  if  he  is 
confined  in  an  insane  asylum ;  ^^  nor,  it  would  seem,  medical  expenses 
furnished  the  husband  while  he  was  not  a  member  of  the  family.** 
The  price  of  intoxicating  liquors,  such  as  beer,  consumed  in  the 
family,  but  not  bought  for  medicinal  purposes,  has  been  held  not  to  be 
ft  family  expense.**  The  same  has  been  held  true  as  to  money  bor- 
rowed by  the  husband  to  purchase  or  pay  for  articles  which  in  them- 
selves were  proper  items  of  family  expense.** 

229.  Enforcement  of  Wife's  Liability. — ^The  enforcement  of  the 
wife's  statutory  liability  for  family  expenses  depends  on  the  nature 
of  the  liability  and  the  provisions  of  the  statute.*^  Under  most  stat- 
utes a  personal  liability  is  imposed  on  the  wife  and  not  merely  a 
charge  upon  her  property  to  be  enforced  by  proceedings  in  rem,** 
still  it  has  been  held  that  a  creditor  may  sue  either  at  law  or  in 
equity.*'  Where  the  liability  of  the  wife  is  primary  and  absolute 
her  property  may  be  pursued  without  seeking  a  personal  judgment 

L.R.A.  847;  Vose  v.  Myatt,  141  la.  or  be  suddenly  prostrated  with  fflcknesa 

506,  120  N.  W.  58,  21  L.R.A.(N.S.)  when  away  from  home,  or  if,  being 

277.  sick  at  home,  he  goes  or  is  sent  to  a 

Note:  15  L.R.A.  719.  sanitarium  or  elsewhere  for  treatment 

7.  Dodd  V.  St.  John,  22  Ore.  250,  er  benefit  to  his  health,  the  courts 
29  Pac.  618,  15  L.R.A.  717.  would  be  disposed  to  hold  the  expense 

Note :  15  L.R.A.  719.  thus  incurred  to  '  be  of  the  class  for 

8.  Notes:  21  L.R.A.(N.S.)  277;  32  which  both  husband  and  wife  are  lia- 
L.R.A.(N.8.)  940.  ble;  but  a  consideration  of  the  scope 

9.  McDaniels  y.  McClure,  142  la.  of  such  liability,  if  any,  is  not  neces- 
370,  120  N.  W.  1031,  134  A.  S.  R.  sary  in  this  case."  And  compare  Rus- 
424;  Dodd  t.  St.  John,  22  Ore.  250,  sell  v.  Graumann,  40  Wash.  667,  82: 
29  Pac.  618,  15  L.R.A.  717.  Pac.  998,  5  Ann.  Gas.  830. 

Note:  15  L.R.A.  719.  13.  O'Neil  v.  Cardina,  159  la.  78, 

10.  McDaniels  v.  Mcaure,  142  la.  140  N.  W.  196,  44  L.R.A.(N.S.)  1175. 
370,  120  N.  W.  1031,  134  A.  S.  R.  14.  McDaniels  v.  McGlure,  142  la. 
424.  370,  120  N.  W.  1031,  134  A.  S.  R. 

Note :  15  L.R.A.  718.  424 ;  Dodd  v.  St.  John,  22  Ore.  250, 

11.  Vose  V.  Myatt,  141  la.  506,  120  29  Pac.  618,  15  L.R.A.  717. 
N.  W.  58,  21  L.R.A.(N.S.)  277.  Note:  15  L.R.A.  719. 

Note:  21  L.R.A.(N.S.)  277.  15.  Leake  v.  Lucas,  65  Neb.  359,  91 

12.  McDaniels  v.  McClure,  142  la.  N.  W.  374,  93  N.  W.  1019,  62  L.R.A. 
370,  120  N.  W.  1031,  134  A.  S.  R.  190. 

424;  Vose  v.  Myatt,  141  la.  506,  120  Note:  15  L.R.A.  717. 

N.  W.  58,  21  L.R.A,(N.S.)  277,  where,  16.  Note:   15  L.R.A.  717. 

however,  the  court  said:    "It  is  possi-  17.  Dodd  v.  St.  John,  22  Ore.  250, 

bly  not  an  undue  expansion  of  the  rule  29  Pac.  618,  15  L.R.A,  717. 

thus  laid  down  to  say  that,  if  a  mem-  Note:  15  L.R.A.  717. 

ber  of  the  family  meet  with  accident, 
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against  the  husband.^^  Where  the  statute  requires  as  a  preliminary 
to  the  enforcement  of  the  wife's  liability  that  a  judgment  be  first 
recovered  against  the  husband  and  execution  returned  thereon  unsat- 
isfied^ it  has  been  held  that  where  the  husband  and  family,  including 
the  wife,  remove  to  a  sister  state,  and  no  judgment  can  be  obtained 
against  him  in  the  state,  where  the  statute  exists  the  obtaining  of  a 
judgment  against  him  in  the  courts  where  he  resides,  causing  an  exe- 
cution to  issue  thereon,  and  having  it  returned  unsatisfied,  is  a  sufii- 
cient  compliance  with  the  provisions  of  the  statute  to  sustain  an  action 
against  the  wife.^*  As  between  the  husband  and  wife  the  statutes 
in  some  jurisdictions  have  imposed  on  the  wife  the  duty  of  support- 
ing her  indigent  husband.  This  duty  has  been  considered  similar 
to  the  general  duty  of  the  husband  to  support  his  wife,  and  it  has 
been  held  that  an  order  to  compel  a  woman  to  support  her  husband 
out  of  her  separate  property  as  required  by  the  statute  could  be  made 
by  a  court  of  equity  in  the  exercise  of  its  general  powers  without 
any  express  provision  of  the  statute  therefor,  since  the  legcJ  remedy 
if  any  is  inadequate.'^  It  would  seem  that  a  statute  imposing  liabil- 
ity on  a  wife  jointly  with  her  husband  for  expenses  incurred  in  the 
support  of  the  family  and  the  education  of  the  children,  irrespective 
of  whether  the  expenses  were  incurred  at  his  instance,  is  in  the  nature 
of  a  penal  statute  intended  to  apply  to  citizens  of  the  state,  by  which 
it  was  enacted,  and  it  has  been  held  that  the  liability  of  a  wife  for 
such  expenses  incurred  by  the  husband  while  the  family  were  tempo- 
rarily within  the  state,  would  not  be  enforced  in  another  state  in 
which  they  had  their  domicil.*  There  is  authority,  however,  for  the 
position  that  the  liability  imposed  by  this  class  of  statutes  upon  a 
wife  may  be  enforced  in  jmother  jurisdiction.* 

XVII.  Liability  op  Husband  fob  Necessabibs 

General  Principles 

230.  In  General. — Marriage  imposes  on  the  husband  the  general 
duty  of  supporting  his  wife,  and  if  he  is  derelict  in  this  duty,  he  is 
liable  to  third  persons  who  furnish  necessaries  to  his  wife.*     His 

18.  Note:  15  L..R.A.  717.  66  N.  E.  198,  94  A.  S.  R.  667,  17 

19.  Leake  v.  Lucas,  65  Neb.  369,  91  L.R.A.(N.S.)  426  (refusal  to  enforce 
N.  W.  374,  93  N.  W.  1019,  62  L.R.A.   Uability  under  lUinois  statute). 

190.  2   Note:  17  L.R.A.(N.S.)  426. 

20.  Livingston  v.  Superior  Court,  3.  Smyley  v.  Reese,  53  Ala.  89,  25 
117  Cal.  633,  49  Pac.  836,  38  L.R.A.  Am.  Rep.  598;  Hanover  v.  Turner,  14 
175;  Hagert  v.  Hagert,  22  N.  D.  290,  Mass.  227,  7  Am.  Dec.  203;  Alley  v. 
133  N.  W.  1035,  Ann.  Gas.  1914B  925,  Winn,  134  Mass.  77,  45  Am.  Rep.  297; 
38  L.R.A.  966.  Morrison  v.  Holt,  42  N.  H.  478,  80 

Note:  Ann.  Gas.  1914B  932.  Am.  Dec.  120;  Ray  v.  Adden,  50  N. 

1.  Manddl  v.  Fogg,  182  Mass.  582,  H.  82,  9  Am.  Rep.  175;  Ott  v.  Hentall, 
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liability  in  this  respect  is  not  abrogated  by  statutes  enabling  the  wife 
to  hold  to  her  own  use  property  acquired  by  her,  and  otherwise  enlarg- 
ing her  rights  and  liabilities.^  But  as  the  husband  has  the  right 
primarily  to  say  what  are  necessaries  with  respect  to  his  wife,  and 
who  shall  furnish  them,  he  cannot  ordinarily  be  held  liable  for  articles 
purchased  by  his  wife  when  he  has  not  neglected  or  refused  to  fur- 
nish her  with  suitable  support*  So  a  person  seeking  to  charge  a 
man  for  necessaries  supplied  to  the  wife  must  show  not  only  that 
the  articles  supplied  were  necessaries,  but  also  that  the  husband  has 
neglected  to  supply  them,  the  presumption  being  that  he  is  not  liable.* 
On  the  other  hand,  where  the  husband  is  in  default,  and  has  not 
made  provision  for  his  wife,  he  cannot,  by  a  notice  to  tradesmen  not 
to  trust  his  wife  on  his  credit,  thereby  release  himself  from  respon- 
sibility for  her  support.'  The  fact  that  a  husband  is  insane  does  not 
relieve  him  from  liability  for  necessaries  furnished  his  wife,*  and  the 
same  is  true  as  regards  his  infancy.*  The  liability  of  the  husband 
for  necessaries  furnished  his  wife  is  based  on  the  actual  relation  of 
hiisband  and  wife,  and  though  a  man  who  lives  with  a  woman  and 
represents  her  as  his  wife  is  estopped  to  deny  the  relationship  when 
third  persons  deal  with  the  woman  on  his  credit  and  on  her  implied 
agency,  still  his  liability  for  necessaries  supplied  to  her  after  they 
had  separated  depends  entirely  on  whether  he  really  has  been  law- 
fully married  to  her  or  not.^* 

231.  Foundation  of  Liability. — ^It  has  sometimes  been  stated  that 
the  hability  of  a  husband  for  necessaries  furnished  his  wife  is  based 
on  her  implied  agency.  This,  however,  is  not  the  proper  basis  of 
liability  as  appears  from  the  established  principle  that  even  an  express 

70  N.  H.  231,  47  AtL  80,  51  L.R.A.  68  N.  E,  135,  98  A.  S.  E.  621,  65 

226;  Baker  v.  Barney,  8  Johns.   (N.  L.R.A.  529. 

Y.)   72,  5  Am.  Dec.  326;  McCutchen  Notes:  98  A.  S.  R.  643;  Ann.  Cas. 

V.  McGahay,  11  Johns.  (N.  Y.)   281,  1915 A  6. 

6  Am.  Dec  373 ;  Cunningham  v.  Irwin,  6.  Bergh  ▼.  Warner,  47  Minn.  250, 

7  Serg.  &  R.  (Pa.)  247,  10  Am.  Dec  50  N.  W.  77,  28  A.  S.  R.  362. 
458;  Warner  v.  Heiden,  28  Wis.  517,  Notes:  10  Am.  Dec.  464;  98  A.  S. 
9  .\m.  Rep.  515.  R.  644;  65  L.R.A.  538. 

Notes:  10  Am.  Dec.  462;  98  A.  S.  7.  Morrison  v.  Holt,  42  N.  H.  478, 

R.    639;   65   L.R.A.   529;    47   LJI.A.  80  Am.  Dec  120. 

(N.S.)   280;  4  Ann.  Caa.  788;  Ann.  Notes:  10  Am.  Dec  464;  98  A.  S. 

Cas.  1915 A  3.  R.   644;    65   L.R.A.   532;   Ann.   Cas. 

4.  Ott  V.  Hentall,  70  N.  H.  231,  47  1915A  9. 

Atl.  80,  51  L.RA.  226.  8.  Shaw    v.    Thompson,    16    Pick. 

Note:  Ann.  Cas.  1915A  3.  (Mass.)   198,  26  Am.  Dec  655.     See 

5.  Crittenden  v.  Schermerhom,  39  also  Hunt  y.  Hayes,  64  Vt.  89,  23  Atl. 
Mich.  661,  33  Am.  Rep.  440 ;  Bergh  v.  920,  33  A.  S.  R.  917,  15  L.R.A.  661. 
Warner,  47  Minn.  250,  50  N.  W.  77,  Notes:  98  A.  S.  R.  632;  34  L.R.A. 
28  A.  S.  R.  362;  McCreery  v.  Martin,  225. 

84  N.  J.  L.  626,  87  Atl.  433,  Ann.       9.  Notes:  9S  A.  S.  R.  b32;  f5  1..R  A. 
Cas.  1916A  1,  47  L.R.A.(N.S.)   279;   550;  Ann.  Cas.  1915A  3. 
Wanamaker  v.  Weaver,  176  N.  Y.  75,       10.  Note:  Ann,  Cas.  1913D  1063. 
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instruction  to  a  third  person  not  to  furnish  supplies  will  not  relieve 
the  husband  from,  liability  for  necessaries  furnished  if  he  was  in 
default  as  to  her  support.^*  Again,  if  agency  were  the  basis  of  lia- 
bility, the  consequence  would  follow  that  the  agency  would  end  with 
the  life  of  the  agent,  which  is  not  the  case;  but  it  is  rather  an  author- 
ity to  do  for  him  what  law  and  duty  require  him  to  do,  and  which 
he  neglects  or  refuses  to  do  for  himself;  and  is  applicable  as  well 
to  supplies  furnished  to  the  wife  when  she  is  sick,  insensible,  or  insane, 
and  to  the  care  of  her  lifeless  remains,  as  to  contracts  expressly  made 
by  her.** 

232.  Necessaries  Furnished  by  Public  Authorities. — On  Uie  ques- 
tion of  liability  for  necessaries  furnished  a  wife  by  the  public  authori- 
ties, the  decisions  are  not  in  entire  accord.  According  to  the  better 
view  the  husband  is  held  liable  to  the  same  extent  as  if  the  necessaxiee 
had  been  furnished  by  a  private  individual.**  No  good  reason  can 
be  assigned  for  any  distinction  between  the  case  of  necessaries  fur- 
nished by  public  authorities  and  where  they  are  furnished  by  an 
individual ;  it  would  seem  if  a  citizen  who  volunteers  to  assist  a  wife 
abandoned  by  her  husband  may  maintain  an  action  at  common  law 
on  the  implied  assumpsit  of  the  husband,  a  fortiori  may  the  poor 
authorities,  who  in  furnishing  such  assistance  are  not  volunteers,  but 
act  in  the  discharge  of  a  duty  imposed  by  law.**  And  it  has  been 
held  that  the  overseers  of  the  poor  of  a  town  may  maintain  an  action 
against  a  husband  for  necessaries  furnished  to  his  wife,  though  they 
may  also  have  a  remedy  against  the  town  wherein  he  is  legally  set- 
tled.*'  The  question  as  to  the  liability  of  a  husband  for  the  support 
of  his  insane  wife  in  a  public  institution  has  been  heretofore  dis- 
cussed.** 

233.  Necessity  for  Furnishing  Supplies  on  Credit  of  Husband. — 
Though  there  are  decisions  to  .the  contrary,*'  the  better  view  seems 
to  be  that  in  order  to  render  a  husband  liable  for  necessaries  fur- 

11.  Bergh  V.  Warner,  47  Minn.  250,  13.  Hanover  ▼.  Tomer,  14  Mass. 
50  N.  W.  77,  28  A.  S.  R.  362;  Ott  v.  227,  7  Am.  Dec.  203;  Goodale  v.  Law- 
Hentall,  70  N.  H.  231,  47  Atl.  80,  51  rence,  88  N.  Y.  513,  42  Am.  Rep.  259. 
L.R.A.  226.  See  also  Hunt  v.  Hayes,  See  also  Central  Kentucky  Lunatic 
64  Vt.  89,  23  Atl.  920,  33  A.  S.  R.  Asylum  v.  Craven,  98  Ky.  105,  32  S. 
917,  15  L.R.A.  661.  W.  291,  56  A.  S.  R.  323. 

Notes:  10  Am.  Dec.  464;  98  A.  9.       14.  Goodale  v.  Lawrence,  88  N.  Y. 
R.    640;    65   L.R.A.   529;    Ann.    Caa.  513,  42  Am.  Rep.  259. 
1913C  879;  Ann.  Cas.  1915A  4.  15.  Hanover    v.    Turner,   14   Mass. 

The  question  as  to  the  authority  of  227,  7  Am.  Dec.  203.. 
a  wife  to  act  as  agent  for  her  husband       16.  See  supra,  par.  221. 
is   heretofore   discussed^      See   supra,       17.  Edminston  v.   Smith,  13  Idaho 
par.  206  et  seq.  645,  92  Pac.  842,  121  A.  S.  R.  294, 

12.  Cunningham  v.  Reardon,  98  14  L.R.A.(N.S.)  871;  Baker  v.  Garter, 
Mass.  538,  96  Am.  Dec.  670.  See  in-  83  Me.  132,  21  Atl.  834,  23  A.  S,  B. 
fra,  par.  247,  as  regards  husband's  liar  764. 

bility  for  wife's  funeral  expenses.  Note :  98  A.  S.  R.  646. 
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nished  his  wife  they  must  have  been  furnished  on  his  credit.^®  As 
has  been  said  if  a  taradesman  fiimishes  goods  to  a  wife,  and  gives  the 
credit  to  her,  the  husband  is  not  liable^  though  she  was  at  the  time 
living  with  him,  and  a  fortiori,  he  is  not  liable  if  they  were  living 
apart.**  Whether  credit  in  any  case  is  given  to  the  woman  or  her 
husband,  is  a  question  of  fact  to  be  determined  by  the  jury.**  The 
presentation  of  a  bill  to  the  wife  is  not  conclusive  evidence  that  the 
necessaries  were  supplied  solely  on  her  credit  instead  of  the  credit 
of  her  husband.* 

234*  Wife  Having  Independent  Means  of  Support. — ^In  an  early 
English  case  (Ware  v.  Henelty,  1  Salk.  118)  it  appeared  that  an 
ordinary  working  man  married  a  woman  of  like  condition  and,  after 
cohabiting  for  sometime,  left  her.  During  his  absence  the  wife 
worked;  and  an  action  being  brought  for  her  diet,  it  was  held  by 
Lord  Holt  that  the  money  she  earned  should  go  to  keep  her,  and 
being  adequate  therefor  the  husband  was  not  Uable.  This  oonclu- 
sion  is  proper  because  since  the  wife's  earnings  belonged  to  her 
husband  he  should  be  considered  as  having  in  effect  himself  made 
an  adequate  provision  for  her  support.  A  husband,  however,  who 
has  deserted  his  wife  has  no  right  to  say  that  she  should  earn 
all  she  could  by  her  labor,  and  that  he  would  be  answerable  only 
for  the  difference  between  what  she  could  earn  and  the  amount  of  the 
expenses  necessary  for  her  support.  Such  is  not  the  law.  The  hus- 
band must  support  his  wife  himself,  or  pay  those  who  do  support 
her  in  a  reasonable  manner.*  In  a  recent  well-considered  case  in  this 
country  the  question  squarely  arose  as  to  whether  a  wife  who  has 
been  wrongfully  deserted  by  her  husband,  and  who  has  an  adequate 
income  of  her  own  with  which  she  could  supply  herself,  could  pledge 
her  husband's  credit  for  necessaries,  and  the  court,  after  reviewing 
authorities  both  in  England  and  this  country,  decided  in  the  negative. 
It  is  further  held,  however,  that  it  is  a  question  for  the  jury  whether 
the  wife  had  adequate  means  or  not  for  her  support,  and  it  is  also 
stated,  referring  to  English  authority,  that  if  the  wife  has  but  a  pre- 
carious income  it  is  not  enough  to  relieve  the  husband  from  liability.* 
If  the  wife's  right  to  charge  her  husband  for  necessaries  which  he  has 

18.  MitcheU  v.  Treanor,  11  Ga.  324,   N.  H.  231,  47  Atl.  80,  51  L.R.A.  226. 
56  Am.  Dee.  421;  Skinner  v.  Tirrell,       Note:  98  A.  S.  R.  646. 

159  Mass.  474,  34  N.  E.  692,  38  A.  S.  1.  Ott  v.  HentaU,  70  N.  H.  231,  47 

R.   447,   21   L.R.A.   673;    Tillman   v.  Atl.  80,  51  L.R.A.  226. 

Shackleton,  15  Micb.  447,  93  Am.  Dec.  2.  Cunningham  v.  Irwin,  7  Serg.  & 

198.  R.  (Pa.)  247,  10  Am.  Dec.  458. 

Notes:  98  A.  S.  R.  646;  9  Ann.  Cas.  3.  Hunt  v.   Hayes,   64  Vt.  89,   23 

1067.  Atl.  920,  33  A.  S.  R.  917,  15  L.R.A. 

19.  Mitchell  v.  Treanor,  11  Qa.  324,  661.     See  supra,  par.  220,  as  regards 
56  Am.  Dec.  421.  the  husband's  liability  to  support  hii 

20.  Mitchell  v.  Treanor,  11  Ga.  324,  wife  as  affected  by  her  possession  oC 
56  Am.  Dec.  421;  Ott  v.  Hentall,  70  separate  property. 
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failed  to  supply  is  based  on  the  ground  of  agency  arising  from  neces- 
sity it  might  logically  follow,  as  suggested  by  the  court,  that  when 
there  is  no  necessity  there  can  be  no  agency,  for  cessante  ratione  legis, 
cessat  ipse  lez ;  and  there  can  be  no  necessity  when  the  wife  has  means 
of  her  own  with  which  she  can  supply  herself.*  As  already  stated, 
however,  the  liability  is  not  based  on  agency,*  and  it  is  generally  held 
that  a  husband's  duty  of  support  exists  though  his  wife  has  a  statu- 
tory or  equitable  separate  estate,*  nor  is  such  duty  affected  by  the 
question  whether  the  husband  did  or  did  not  receive  property  with 
his  wife ;  and  accordingly  it  may  be  said  that  on  principle  the  better 
view  is  that  the  possession  by  a  wife  of  an  independent  income  should 
not  be  considered  as  relieving  the  husband  from  liability  to  third 
persons  who  furnish  the  wife  necessaries  on  the  husband's  credit.^ 
235.  Effect  of  Adultery  of  Wife. — ^According  to  early  EngUsh 
authority,  no  misconduct  of  a  wife  will  deprive  her  of  the  right  to 
procure  on  the  husband's  credit  articles  needed  for  her  livelihood 
while  the  cohabitation  continues.  As  said  by  Lord  Holt  (Robinson 
V.  Greinold,  1  Salk.  119) :  "Though  the  wife  be  ever  so  lewd,  yet  while 
she  cohabits  with  her  husband  he  is  bound  to  find  her  necessaries 
and  pay  for  them,  for  he  took  her  for  better,  for  worse."  *  On  the 
other  hand,  it  is  held  that  where  the  parties  are  not  living  together 
the  adultery  of  the  wife  relieves  her  husband  from  his  obligation  to 
provide  her  with  necessaries,  whether  such  adultery  is  committed 
before  or  after  her  separation  from  her  husband,  and  whether  the  per- 
son supplying  her  with  necessaries  knew  of  the  adultery  or  not.*  If 
the  wife's  adultery  is  with  the  connivance  of  her  husband,  he  is  not 
relieved  from  liability  for  necessaries  furnished  her,**  and  it  has  been 
held  that  a  husband  sued  for  necessaries  furnished  his  wife,  whom  he 
has  expelled  from  home,  is  estopped  from  setting  up  in  defense  her 
subsequent  marriage  and  conviction  of  bigamy  therefor,  if  he  inten- 
tionally misled  her  into  a  belief  of  his  death  and  of  her  right  to 
marry  again.**  A  decree  dismissing  a  husband's  petition  for  divorce 
on  the  ground  of  adultery  is  not  evidence,  in  an  action  against  him 

4.  Hunt  V.  Hayes,  64  Vt.  89,  23  Atl.       8.  Note :  Ann.  Cas.  1915A  3. 

920,  33  A.  S.  R.  917,  15  L.R.A.  661.       The  same  rule  is  applied  in  r^ard 

5.  See  supra,  par.  231.  to  the  right  of  dower;  that  is,  that 

6.  Cunningham  v.  Reardon,  98  Mass.  the  mere  fact  of  adultery  will  not  de- 
538,  96  Am.  Dec.  670;  Moore  v.  Cop-  feat  the  right  so  long  as  the  parties 
ley,  165  Pa.  St.  294,  30  Atl.  829,  44  continue  to  cohabit.  See  Dower,  vol. 
A.  S.  R.  664;  Callahan  v.  Patterson,  9,  p.  605. 

4  Tex.   61,  51   Am.   Dec.   712.     See  9.  Alley  v.  Winn,  134  Mass.  77,  46 

supra,  par.  230,  as  to  the  general  duty  Am.  Rep.  297 ;  Gill  v.  Read,  5  R.  I. 

of  husband  to  support  his  family.  343,  73  Am.  Dec-  73. 

7.  Ott  V.  Hentall,  70  N.  H.  231,  47  Note :  98  A.  S.  R.  649. 
Atl.  80,  51  L.R.A.  226.  10.  Note:  98  A.  S.  R.  649. 

Notes:  98  A.  S.  R.  644;  Ann.  Cas.  11.  Cartwright  v.  Bate,  1  Allen 
1915 A  4.  (Mass.)  514^  79  Am.  Dee.  759. 
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for  necessaries  furnished  to  his  wife  during  their  separation,  to  prove 
that  she  did  not  commit  adultery  prior  to  the  petition  for  divorce 
or  during  its  pendency.  And  he  is  not  estopped  by  such  decree  from 
oflPering  in  defense  in  such  action  proof  of  the  adultery  of  his  wife 
prior  to  the  accruing  of  the  plaintiff's  account.**  A  father's  obligation 
to  provide  for  his  child  is  not  affected  by  his  wife's  misconduct,  and 
if  he  suffers  the  child  to  live  with  her  separate  from  him,  he  thereby 
constitutes  her  his  agent  to  contract  for  the  child's  necessaries,  and 
will  be  liable  to  those  who  furnish  them  upon  his  credit.** 

236.  Effect  of  Divorce^  Proceedings  for  Divorce,  or  Allowance  of 
Alimony. — ^The  effect  of  an  absolute  divorce  terminates  the  common 
law  liability  of  the  husband  to  support  his  wife,  and  on  principle 
his  consequent  liability  for  necessaries  thereafter  furnished  her^  and 
» according  to  the  better  view  the  common  law  liability  of  a  husband 
in  this  respect  is  supplanted  by  a  limited  divorce,  divorce  a  mensa 
et  thoro,  and  after  it  is  granted  he  is  und^  no  obligation  to  support 
her  except  as  adjudged  by  the  decree,  though  such  a  divorce  does  not 
terminate  the  marriage  relation.**  If  a  foreign  decree  of  divorce 
18  not  entitled  to  recognition  in  the  jurisdiction  in  which  the  parties 
were  domiciled  for  want  of  jurisdiction  over  the  subject  matter,  that 
is  the  marriage  relation,**  it  would  not  affect  the  husband's  liability 
for  necessaries  furnished  his  wife.**  The  pendency  of  divorce  pro- 
ceedings either  by  or  against  the  wife,  does  not  necessarily  relieve 
him  from  liability  for  necessaries  furnished  to  his  wife.*'  If  alimony 
pendente  lite  has  been  awarded  the  wife  for  her  maintenance,  and 
the  order  has  been  complied  with,  this  will  relieve  the  husband  from 
liability  for  necessaries  thereafter  furnished  her  by  a  third  person.** 
Persons  dealing  with  the  wife,  under  these  circumstances,  do  so  at 
their  own  peril,  and  are  chargeable  with  knowledge  of  the  allotment 
and  payment  of  the  alimony.**  The  adequacy  of  the  alimony  allowed 
cannot  be  collaterally  drawn  in  question  in  the  action  for  necessar 
ries .**  On  the  other  hand,  there  is  authority  for  the  position  that 
if  the  order  for  alimony  is  not  complied  with,  the  husband  may  be 

12.  GiU  ▼.  Read,  5  R.  I.  343,  73  R.  (Pa.)  247,  10  Am.  Dec.  458.    See 
Am.  Dec.  73.  also  Belknap  v.  Stewart,  38  Neb.  304, 

13.  GiU  V.  Read,  5  R.  I.  343,  73  56  N.  W.  881,  41  A.  S.  R.  729. 
Am.  Dec.  73.  Note:  98  A.  S.  R.  650. 

14.  See   DivORcn  and   Separation,  18.  Hare  v.  Gibson,  32  Ohio  St.  33, 
vol.  9,  p.  488.  30  Am.  Rep.  568.    See  also  Bennett  v. 

15.  See  Divorce  and   Sjsparation,  O'Fallon,  2  Mo.  69,  22  Am.  Deo.  440. 
vol.  9,  p.  330  et  seq.  Note:  98  A.  S.  R.  650. 

16.  Hanover   v.    Turner,   14   Mass.  See  generally,  AiiiMONT,  voL  1,  p. 
227,  7  Am.  Dec.  203.  868  et  seq. 

17.  Crittenden  v.  Sehermerhom,  39  19.  Hare  v.  Gibson,  32  Ohio  St.  33, 
Mich.  661,  33  Am.  Rep.  440;  Hare  v.  30  Am.  Rep.  568. 

Oifoson^  32  Ohio  St.  33,  30  Am.  Rep.       20.  Crittenden  v.  Schermerhom,  39 
668;  Cunningham  v.  Irwin,  7  Serg.  &  Mich.  661,  33  Am.  Rep.  440;  Hare  v. 
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liable  for  necessaries  furnished/  and  a  fortiori  a  decree  for  future 
or  past  alimony  will  not  relieve  him  from  liability  for  necessaries 
theretofore  furnished  his  wife.* 

Effect  of  Separation 

237.  In  General. — ^The  fact  that  the  spouses  are  living  separate 
and  apart  does  not  necessarily  relieve  the  husband  from  liability  for 
necessaries  furnished  her;  his  liability  in  such  a  case  is  dependent 
on  the  cdrcumstances  and  causes  of  the  separation.'  If  she  is  in  no 
wise  responsible  therefor  he  may  be  liable;  it  being  the  duty  of  a 
husband  to  supply  his  .wife  with  proper  support  and  maintenance.^ 
But  it  would  be  otherwise  if  she  were  the  culpable  cause  of  the  separa- 
tion, as  no  general  duty  is  imposed  on  a  husband  to  support  his. 
wife  otherwise  than  at  tiie  common  home,*  Though  the  wife  may 
have  been  at  fault  in  the  first  instance,  her  bona  fide  offer  to  return 
and  the  wrongful  refusal  of  the  husband  to  receive  her  back,  may 
render  him  liable  for  necessaries  thereafter  furnished  her.^  On  the 
other  hand,  if  the  wife  wrongfully  abandons  her  husband,  the  fact 
that,  after  the  necessaries  were  furnished  her,  he  receives  her  back 
and  resumes  cohabitation,  does  not  render  him  liable  therefor.^  When 
the  husband  is  the  culpable  cause  of  the  separation,  if  he  seeks  in 
good  faith  a  reconciliation  and  resumption  of  cohabitation  and  the 
wiie  without  good  cause  refuses,  the  continued  separation  is  then 
deemed  to  be  through  the  fault  of  the  wife  and  the  husband  is  no 

Gibson,  32  Ohio  St.  33,  30  Am.  Rep.  5.  Oinson  ▼.  Heritage,  45  Ind.  73, 

568  (alimony  rendered  inadequate  by  15  Am.  Rep.  258;  Billing  v.  PUcher, 

reason  of  ill  health  of  wife  not  con-  7  B.  Mon.   (Ky.)   458,  46  Am.  Dec. 

templated  at  the  time  of  allowance —  523;  Alley  v.  Winn,  134  Mass.  77,  45 

husband   held   not  liable  for  medical  Am.   Rep.  297;   Smith  v.   Smith,   73 

services  rendered).  Mich.  445,  41  N.  W.  499,  16  A.  S.  R. 

1.  Crittenden  v.  Schermerhorn,  39  594,  3  L.R..A.  52;  Belknap  t.  Stewart, 
Mich.  661,  33  Am.  Rep.  440.  38  Neb.  304,  56  N.  W.  881,  41  A.  S. 

2.  Mitchell  v.  Treanor,  11  Ga.  324,  R.  729;  McCutchen  v.  McGahay,  11 
56  Am.  Dec.  421;  Crittenden  v.  Scher-  Johns.  (N.  Y.)  281,  6  Am.  Dec  373; 
merhom,  39  Mich.  661,  33  Am.  Rep.  Cunningham  v.  Irwin,  7  Serg.  &  R. 
440.  (Pa.)   247,  10  Am.  Dec.  458. 

3.  Note:  98  A.  S.  R.  646.  Notes:  10  Am.  Dec.  465;  98  A.  S. 

4.  Mitchell  v.  Treanor,  11  Ga.  324,  R.  647,  648. 

56  Am.  Dec.  421;  Billing  v.  Pilcher,  6.  Kirk  v.  Chinstrand,  85  Minn.  108, 

7  B.  Mon.   (Ky.   )458,  46  Am.  Dec.  88  N.  W.  422,  56  L.R.A.  333;  Mc- 

523;  Dennis  v.  Clark,  2  Cush.  (Mass.)  Cutcben  v.  McGkhay,  11  Johns.   (N. 

347,  48  Am.  Dec.  671;  Alley  v.  Winn,  Y.)  281,  6  Am.  Dec.  373;  Cunningham 

134  Mass.  77,  45  Am.  Rep.  297;  Mc-  v.  Irwin,  7  Serg.  &  R.  (Pa.)  247,  10 

Cutchen  v.  McGahay,  11  Johns.    (N.  Am.  Dec.  458. 

Y.)  281,  6  Am.  Dec.  373;  Cunningham  Notes:  10  Am.  Dec.  465;  98  A.  S. 

V.  Irwin,  7  Serg.  &  R.  (Pa.)  247,  10  R.  649. 

Am.  Dec.  458.  7.  Oinson  ▼.  Heritage,  45  Ind  73, 

Note :  18  Am.  Deo.  464.  15  Am.  Rep.  258. 
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longer  liable  for  necessaries  famished  her.^  An  insane  wife  cannot 
be  considered  as  wrongfully  leaving  or  abandoning  her  husband, 
and  if,  therefore,  while  suffering  under  such  affliction,  she  should 
wander  from  his  home,  he  should  be  held  liable  for  necessaries  fur- 
nished her.*  The  liability  of  a  husband  for  necessaries  furnished  his 
wife  where  she  is  living  separate  from  him  without  her  consent,  dpes 
not  exist,  as  a  general  rule,  where  he  has  made  a  sufficient  provision 
for  her  sui^rt,^*  but  it  has  been  held  that  a  husband  who  refuses 
to  permit  his  wife  to  live  with  him  is  not  relieved  from  liability  by 
showing  that  he  procured  board  and  lodging  for  his  wife  with  a  person 
with  whom  she  refused  to  live;  that  in  such  a  case  she  may  select 
ber  own  home,  provided  it  be  a  proper  one,  and  surroimded  with 
conditions  of  respectability,  and  the  expense  thereof  does  not  exceed 
proper  limits,  taJdng  into  consideration  the  financial  circumstances 
of  liie  husband.^^ 

238.  Separation  by  Consent. — ^If  husband  and  wife  separate  by 
mutual  consent,  and  she  has  no  means  of  support,  it  seems  that  the 
husband  is  liable  for  necessaries  furnished  her,^^  unless  he  has  made 
a  sufficient  provision  for  her  support;  ^*  and  if  he  makes  provision 
to  an  amoimt  which  she  assents  to  receive  without  coercion,  the  fact 
that  it  proves  to  be  insufficient  will  not  render  him  liable  for  nece&- 
saries  furnished  her,  where  she  has  made  no  offer  to  return.**  So, 
if  he  undertakes  by  a  separation  agreement  to  provide  her  with  a 
competent  separate  maintenance,  and  he  pays  it  accordingly,  he  is  not 
liable  for  necessaries  supplied  to  her;  **  but  it  is  otherwise  if  he  is 
in  default  in  the  payment  of  the  sums  agreed.**  And  it  has  been 
held  that  the  husband  may  be  liable  for  the  necessaries  furnished 
his  wife  during  their  separation,  though  the  separation  be  by  agree- 
ment, if  she  offers  to  return  and  he  refuses  to  receive  her  and  has 
provided  no  means  for  her  support.*' 

239.  Proof  and  Knowledge  of  Cause  of  Separation. — ^A  person  who 
deals  with  a  married  woman  living  apart  from  her  husband,  is 
bound  to  make  inquiries  and  ascertain  whether,  under  the  circum- 

8.  Note :  98  A.  S.  R.  649.  Note :  98  A,  S.  R.  647. 

9.  Goodale  v.  Lawrence,  88  N.  T.       14.  Alley  v.  Winn,  134  Mass.  77,  45 
513,  42  Am.  Dec.  259.  Am.  Rep.  297;  Crittenden  v.  Scher- 

10.  Crittenden  v.  Schermerhorn,  39  merhorn,  39  Mich.  661,  33  Am.  Rep. 
Mich.  661,  33  Am.  Rep.  440.  440. 

11.  Keak  v.   Chinstrand,  85  Minn.       Nete:  98  A.  S.  R.  647. 

108,  88  N.  W.  422,  56  L.R.A.  333.       16.  See   Divorce  and   Separation, 

12.  Alley  v.  Winn,  134  Mass.  77,  45   vol.  9,  p.  530.    See  also  Note :  10  Am. 
Am.   Rep,   297.     But  see  Walker  v.   Dec.  465. 

Simpson,  7  Watts  &  S.  (Pa.)  83,  42  16.  Baker  v.  Barney,  8  Johns.  (N. 

Am.  Dec.  216.  Y.)  72,  5  Am.  Dec.  326. 

Note:  98  A.  8.  R.  647.  17.  Cunningfeam  v.  Irwin,  7  Serg.  & 

13.  Crittenden  v.  Schermerhorn,  39  R.  (Pa.)  247,  10  Am.  Dec  469. 
Mieh.  661,  33  Am.  Rep.  440. 
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stances,  her  husband  is  chargeable  for  necessaries  furnished.^*  There 
is  no  sound  principle  which  sanctions  the  doctrine  that  the  authority 
of  a  woman  to  bind  her  husbemd,  or  the  right  of  others  who  deal 
with  her  or  render  her  assistance  to  charge  him,  may  be  established 
either  by  her  mere  representations,  or  by  the  credit  which  those 
representations  may  gain  with  the  persons  to  whom  she  appeals.  The 
authority  rests  not  on  the  representations  of  the  wife,  nor  on  the 
credit  given  to  them,  but  on  Uie  evidence  of  the  facts  on  which  the 
law  gives  the  authority.  In  case  of  separation,  good  faith  requii^es 
that  those  who  deal  with  the  wife,  intending  to  charge  the  husband, 
should  inquire  from  other  sources,  whether  the  circumstances  will 
authorize  them  to  charge  him.  And  if  they  trust  to  the  mere  repre- 
sentations of  the  wife,  they  do  so  at  their  peril.  ^*  When  the  blame 
of  a  separation  is  attempted  to  be  thrown  on  the  wife  considerable 
latitude  should  be  allowed  in  the  evidence  in  order  to  show  her  gen- 
eral conduct  and  manner  of  living  during  the  separation.'^  A  judg> 
ment  against  a  husband  for  necessaries  furnished  his  wife  is  not  evi- 
dence in  a  second  suit  for  necessaries  furnished  the  wife  and  child, 
that  the  husband  turned  his  wife  out  of  doors,  especially  where  the 
record  of  the  former  suit  does  not  show  that  the  suit  was  decided  on 
this  ground,  and  there  is  want  of  identity  between  the  latter  and  the 
former  demands  in  respect  to  the  articles  furnished  and  the  period 
of  time  for  which  they  were  provided.^  This  is  in  pursuance  of  the 
general  rule  that  the  judgment  of  a  court  of  concurrent  jurisdiction 
directly  on  the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties  on  the  same  matter,  directly  in  question  in 
another  court;  but  neither  the  judgment  of  a  court  of  concurrent 
or  exclusive  jurisdiction  is  evidence  of  any  matter  incidentally  cog- 
nizable, nor  of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment.* It  bds  also  been  held  that  a  judgment  granting  the  wife 
a  decree  of  divorce  on  the  ground  of  her  husband's  cruelty  was  not 
admissible  to  show  that  she  was  justified  in  living  apart  from  him, 
and  therefore  carried  his  credit  wiLh  her.'  To  entitle  one  to  recover 
from  a  husband  for  necessaries  furnished  his  wife  whom  he  had 

18.  Mitchell  v.  Treanor,  11  Ga.  324,       Note:  98  A.  S.  R.  629,  648. 
66  Am.  Dee.  421;  Oinson  v.  Heritage,       19.  Billing   v.    Pilcher,   7   B.   Mon. 
45  Ind.  73,  15  Am.  Rep.  258;  Billing    (Ky.)  458,  46  Am.  Dec.  523. 
V.  Pilcher,  7  B.  Mon.   (Ky.)  458,  46       20.  Cunningham  v.  Irwin,  7  Serg.  & 
Am.  Dec.  523;  Bennett  v.  O'Fallon,  2  R.  (Pa.)  247,  10  Am.  Dec.  458. 
Mo.  69,  22  Am.  Dec.  440;  McCutchen       1.  Lentz  v.  Wallace,  17  Pa.  St.  412, 
Y.  McGahay,  11  Johns.  (N.  Y.)  281,  55  Am.  Dec.  569. 
6  Am.  Dec.  373;  Hare  v.  Gibson,  32       2.  See  Judgments,  as  to  the  gen> 
Ohio  St.  33,  30  Am.  Rep.  568 ;  Walker  eral  operation  and  effect  of  a  jndg^- 
V.  Simpson,  7  Watts  &  S.   (Pa.)  83,  ment  as  res  judicata. 
42  Am.  Dec.  216;  Gill  v.  Read,  5  R.  I.       3.  Belknap  v.  Stewart,  38  Neb.  304, 
343,  73  Am.  Dec.  73.  56  N.  W.  881,  41  A.  S.  R.  729. 
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deserted,  it  is  not  necessary  that  such  person  should  have  had  knowl- 
edge of  the  cause  of  the  separation  at  the  time  it  occurred;  it  is 
sufficient  if  at  the  time  he  supplies  the  necessaries  he  has  informa- 
tion of  those  circumstances,  and  they  justify  a  furnishing  of  neces- 
saries on  the  credit  of  the  husband;  he  merely  at  his  peril  assumes 
the  risk  of  showing  that  the  necessaries  were  properly  and  in  fact 
supplied  on  the  credit  of  the  husband.^ 

What  Canatitutes  Neces&xriei 

240.  In  General. — ^Necessaries  are  said  to  be  those  things  suitable 
to  the  rank  and  condition  of  the  husband,  or  in  other  words  to  the 
condition  of  the  parties  in  life.*  The  term  is  not  confined  to  articles 
of  food  or  clothing  required  to  sustain  life  or  preserve  decency,  but 
includes  such  articles  of  utility  or  probably  of  ornament  as  are  suit- 
able to  maintain  her  according  to  the  estate  and  degree  or  rank  of 
her  husband.*  Though  it  is  recognized  that  it  is  undesirable  to 
attempt  to  prescribe  a  universal  rule  or  formula  for  the  specific  deter- 
mination of  this  question  in  every  case,  in  a  general  way,  it  may  be 
said  that  whatever  naturally  and  reasonably  tends  to  relieve  distress, 
or  materially  and  in  some  essential  particular  to  promote  comfort, 
either  of  body  or  mind,  may  be  deemed  to  be  a  necessary,  for  which 
a  wife,  under  proper  circumstances  may  pledge  her  husband's  credit.' 
If,  during  a  part  of  her  separation,  she  has  labored  hard  for  subsist- 
ence, and  lived  in  a  rank  inferior  to  her  husband's  situation,  that  is 
no  reason  why  she  should  not  be  supported  agreeably  to  his  situation 
after  she  offers  to  return,  and  he  refuses  to  receive  her.*  It  has  been 
said  that  necessaries  for  an  infant  abandoned  by  its  parents  must  be 
the  same  as  necessaries  for  a  married  woman  who  has  been  abandoned 
by  her  husband,  where  there  is  no  material  difference  in  the  standing 
and  situation  of  the  parties  themselves.*  What  articles  are  to  be 
considered  necessaries  must  depend  in  a  great  measure  on  the  circum- 
stances of  each  case,  including  the  state  of  the  wife's  health  and  par- 

4.  Cartwright     t.     Bate,     1     Allen  603,  43  Am.  Rep.  532. 
(Mass.)   614,  79  Am.  Dec.  759.  Note:  Ann.  Cas.  1915 A  11. 

5.  Cunningham  v.  Irwin,  7  Serg.  &  8.  Cunningham  v.  Irwin,  7  Serg.  & 
R.  (Pa.)  247,  10  Am.  Dec.  458.  R.  (Pa.)  247,  10  Am.  Dec.  458. 

Notes:  10  Am.  Dec.  462;  Ann.  Cas.  9.  Munson  v.  Washband,  31  Conn. 

1915A   11.  303,  83  Am.   Dec   151.     As  regards 

6.  Neasham  v.  McNair,  103  la.  695,  what  constitutes  necessaries  within  the 
72  N.  W.  773,  64  A.  S.  R.  202,  38  rule  that  an  infant  is  liable  therefor, 
L.R.A.  847;  Conant  v.  Bumham,  133  see  Infants,  and  as  regards  what  con- 
Mass.  503,  43  Am.  Rep.  532;  Bergh  stitutes  necessaries  within  the  rule  aa 
▼.  Warner,  47  Minn.  250,  50  N.  W.  to  a  parent's  liability  for  necessaries 
77,  28  A.  S.  R.  362.  furnished  his  child,  see  Parent  and 

Note:  98  A.  S.  R.  641.  Chh^d 

7.  Conant   v.    Bumham,   133   Mass. 
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ticularly .  that  she  had  no  known  means  of  support  but  by  her  own 
labor.^®  The  tenn  ^^necessaries"  has  been  held  to  include  board,  lodg- 
ing and  clothing,^^  medicines  and  medical  attendance,^^  and  artificial 
teeth.^'  On  the  other  hand  articles  which  are  not  in  any  way  required 
for  the  comfort,  adornment  or  maintenance  of  the  wife,  are  not  to  be 
classed  as  necessaries.^^  In  this  category  have  been  placed  such  items 
as  the  TGui  of  a  pew  in  church,**  books  to  read,**  and  articles  of 
jewelry.*'  Where  a  married  woman  carries  on  a  boarding  house  for 
her  own  benefit,  furniture  sold  her  therefor  cannot  be  considered 
necessaries  for  which  her  husband  could  be  held  liable.**  Where 
a  husband  is  relieved  from  liability  for  his  wife's  antenuptial  debts,^* 
it  has  been  held  that  where  a  woman  hired  a  house,  and  afterward 
during  the  term  married,  continuing  in  the  house^  and  receiving  visits 
there  from  her  husband,  who,  however,  lived  elsewhere,  that  the  hu8> 
band  was  not  liable  for  use  and  occupation.^ 

241.  Question  for  Court  or  Jury. — ^In  regard  to  the  much  vexed 
question  as  to  how  it  is  to  be  determined  in  a  given  case  whether 
the  articles  furnished  were  necessaries,  the  general  rule  adopted  is  that 
it  is  a  question  of  fact  for  the  jury,  unless,  in  a  very  clear  case, 
where  the  court  would  be  justified  in  directing  authoritatively  that 
the  articles  cannot  be  necessaries.  The  court  can  only  instruct  the 
jury  as  to  the  classes  of  articles  which,  by  law,  are  considered  as  neces- 
saries; but  the  quantity,  or  extent  to  which  they  have  been  furnished, 
is  a  fact  to  be  left  to  the  jury,  and  to  what  amount  they  shall  be 
allowed  must  depend  on  their  discretion.* 

10.  Conant  v.  Buruham,  133  Mass.  16.  Shuman  ▼.  Steinel,  129  Wis.  422, 
503,  43  Am.  Rep.  532;  Cunningham  v.  109  N.  W.  74,  116  A.  S.  R.  961,  9 
Irwin,  7  Serg.  &  R.  (Pa.)  247, 10  Am.  Ann.  Caa.  1064,  7  L.R.A.(N.S.)  1048 
Dec.  458.  (a  set  of  Stoddard's  Lectures). 

11.  Cunningham  v.  Irwin,  7  Serg.  17.  Bergh  v.  Warner,  47  Minn.  250, 
&  R.  (Pa.)   247,  10  Am.  Dec.  458.  50  N.  W.  77,  28  A.  S.  R.  362. 

Note:  Ann.  Cas.  1915A  13.  Notes:  98  A.  S.  R.  641;  Ann.  Cas. 

12.  Carstens  v.  Hanselman,  61  Mich.  1915A  13. 

426,  28  N.  W.  159,  1  A.  S.  R.  606;  18.  Tillman  v.  Shackleton,  15  Mich. 

Cunningham  ▼.  Irwin,  7  Serg.  &  R.  447,  93  Am.  Dec.  198. 

(Pa.)   247,  10  Am.  Dec.  458.  19.  See  infra,  249  et  seq.,  as  regards 

Notes :  10  Am.  Dec.  463 ;  98  A.  8.  husband's  liability  at  common  law  and 

R.  642 ;  Ann.  Cas.  1915A  13.  under  statutes  for  his  wife's  antenup- 

18.  Gilman  v.  Andrus,  28  Vt.  241,  tial  debts. 

67  Ain.  Dec.  713 ;  Clark  v.  Tenneson,  20.  Biery  v.  Ziegler,  93  Pa.  St  367, 

146  Wis.  65,  130   N.   W.  895,  Ann.  39  Am.  Rep.  756. 

Cas.  1912C  141  and  note,  33  L.R.A.  1.  Stanton     v.     Wilson,     3     Day 

(N.S.)  426.  (Conn.)  37,  3  Am.  Dec.  255;  Bergh  ▼. 

14.  Note:  98  A.  S.  R.  641.  Warner,  47  Minn.  250,  50  N.  W.  77, 

15.  St.  John's  Parish  v.  Bronson,  28  A.  S.  R.  362;  Wing  y.  Hurlbart, 
40  Conn.  75,  16  Am.  Rep.  17.  15  Vt  607,  40  Am.  Dec.  695. 

Notes:  10  Am.  Dec.  463;  98  A.  S.  Notes:  98  A.  S.  R.  641;  Ann.  Caa. 
R.  641.  1915A  12. 
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242.  Money  Loaned  to  Wife. — ^It  is  the  general  consensus  of  author- 
ity that  money  loaned  to  a  wife  is  not  regarded  as  a  necessary,  so  as 
to  impose  liability  on  the  husband  therefor  under  his  common  law 
liability  for  necessaries  furnished  her,*  even  though  the  wife  used 
the  money  loaned  in  procuring  necessaries.*  It  has  been  said,  how- 
ever, that  if  the  lender  lays  out  the  money  or  sees  it  laid  out  for 
necessaries,  he  may  charge  them  as  laid  out  by  himself,^  but  to 
bring  him  within  this  rule  he  must  see  that  the  money  is  so  laid 
out,  and  merely  giving  it  to  the  wife  for  ihe  pturpose  is  not  sufficient.^ 
On  the  other  hand,  there  are  authorities  which  seem  to  regard  a 
husband  liable  in  an  action  at  law  for  money  loaned  to  his  wife 
for  the  purpose  of  buying  necessaries  and  actually  so  expended.* 
There  are  some  cases  which  take  the  view  that  where  money  lent  to 
a  wife  has  been  applied  by  her  to  the  payment  of  necessaries,  equity 
will  subrogate  the  lender  to  all  the  rights  of  the  party  who  supplied 
the  necessaries,  and  he  may  recover  from  the  husband  to  the  extent 
that  the  money  was  so  used.'  However,  the  position  that  the  doctrine 
as  to  the  right  of  a  mere  volunteer  to  subrogation  applies  to  one  who 
loans  money  to  a  married  woman  for  the  purchase  of  necessaries, 
has  the  support  of  well  considered  authority,  and  that  therefore  the 
lender  is  not  entitled  to  be  subrogated  as  against  the  husband  to  the 
rights  of  a  person  by  whom  necessaries  are  furnished  and  to  whom 
the  wife  made  payment  out  of  the  moneys  so  advanced.*  Technically 
this  would  seem  to  be  the  more  logical  view,  because  in  such  a  case 
the  necessaries  having  been  paid  for  by  the  wife  no  claim  arises  in 
favor  of  the  person  by  whom  they  were  furnished  and  consequently 
there  is  no  claim  on  his  part  against  the  husband  to  which  the  lender 
could  be  subrogated.* 

2.  Kenyon  ▼.  Farris,  47  Conn.  510,  6.  Note :  98  A.  S.  R.  645. 

36  Am.  Rep.  86;  Skinner  v.  Tirrell,  7.  Kenyon  v.  Farris,  47  Conn.  510, 
159  Mass.  474,  34  N.  E.  692,  38  A.  36  Am.  Rep.  86;  Walker  v.  Simpson. 
8.  R.  447,  21  L.R.A.  673;  Walker  v.  7  Watts  &  S.  (Pa.)  83,  42  Am.  Dec. 
Simpson,  7  Watts  &  S.  (Pa.)  83,  42  216  and  note.  See  also  Gill  v.  Read, 
Am.  Dec.  216;  Gill  v.  Read,  5  R.  I.  5  R.  I.  313,  73  Am.  Dec.  73. 

343,   73    Am.    Dec.    73;    Marshall    v.  Notes:  98  A.  S.  R.  645;  21  L.R.A. 

Perkins,  20  R.  I.  34,  37  Atl.  301,  78  673;  23  L.R.A.  132;  65  L.R.A.  550; 

A.   8.   R.   841.     See  also   Turner  v.  Ann.  Cas.  1915A  12. 

Gaitber,  83  N.  C.  357,  35  Am.  Rep.  8.  Skinner  v.  TirreU,  159  Mass.  474, 

674.  "34  N.  E.  692,  38  A.  S.  R.  447,  21 

Notes:   23   L.R.A.   132,   65   L.R.A.  L.R.A.  673.    Sec,  Cartwri^ht  v.  Bate. 

550;  Ann.  Cas.  1915A  13.  1  Allen  (Mass.)  514,  79  Am.  Dec.  759. 

8.  Walker  v.  Simpson,  7  Watts  &  Notes:   23  L.R.A.   132;   Ann.   Cas. 

S.  (Pa.)  83,  42  Am.  Dec.  216;  Marshall  1915 A  13. 

V.  Perkins,  20  R.  I.  34,  37  Atl.  301,  9.  Skinner  ▼.  TirreU,  159  Mass.  474, 

78  A.  S.  R.  841.  34  N.  B.  692,  38  A.  8.  R.  447,  21 

4.  Gill   V.   Read,   5   R.   I.   343,   73  L.R.A.  673.     See  Subbogatiox,  as  to 
Am.  Dec.  73.  })erson8  entitled  to  subrogatioii  gener- 

5.  Marshall  v.  Perkins,  20  R.  I.  34,  ally. 

37  Atl.  301,  78  A.  S.  R.  841. 
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243.  Counsel  Fees  Generally. — Sometimes  a  question  is  raised  as 
to  whether  legal  services  rendered  on  behalf  of  a  married  women  are 
necessaries  for  which  the  husband  is  liable.  While  each  case  must 
be  determined  by  its  own  circumstances  and  approximations  may 
sometimes  be  made,  by  holding  that  certain  articles  or  services  are 
to  be  deemed  outside  of  any  reasonable  construction  of  the  term ;  still 
legal  services  do  not  fall  within  such  universal  or  general  exclusion; 
there  may,  however,  be  occasions  when  such  services  are  absolutely 
essential  for  the  relief  of  a  wife's  physical  or  mental  distress.*^  And 
as  a  general  rule  the  husband  is  liable  for  such  services  rendered  in  a 
proceeding  necessary  to  protect  the  wife  against  personal  ill  treatment 
by  him,^^  or  for  the  defense  of  his  criminal  complaint  that  she  was  a 
common  drunkard,"  or  for  the  defense  of  a  proceeding  by  hinn  to 
compel  her  to  find  sureties  to  keep  the  peace.^'  So,  where  a  woman 
was  compelled  to  institute  proceedings  against  her  husband  to  compel 
him  to  furnish  her  with  support  and  piaintenance,  the  legal  assist- 
ance furnished  was  deemed  necessaries,  for  which  the  husband  was 
held  liable.^*  When  it  is  made  the  duty  of  a  magistrate,  before 
whom  a  complaint  is  made  by  a  wife  against  her  husband  for  assault 
and  battery,  to  represent  her  interests,  it  has  been  held  that  the  hus- 
band is  not  liable  for  the  services  of  an  attorney  employed  by  the 
wife.**  As  in  cases  of  actions  for  other  necessaries  it  is  generally 
a  question  for  the  jury  whether  the  conduct  of  the  husband  was  such 
as  to  justify'  a  person  in  furnishing  her  legal  assistance  contrary  to 
the  wishes  of  the  husband.**  Services  rendered  a  wife  separated 
from  her  husband  in  advising,  at  her  instance,  merchants  that  they 
were  justified  in  furnishing  the  wife  necessaries  at  the  cost  of  the 
husband  are  not  recoverable  against  the  husband,  as  necessaries.*^ 

10.  Conant  v.  Barnham,  133  Mass.   503,  43  Am.  Rep.  632. 

503,  43  Am.  Rep.  532.  13.  Warner  v.  Heiden,  28  Wis.  517, 

Notes:  98  A.  S.  R.  636;  Ann.  Cas.  9  Am.  Rep.  515  (this  case  is  approved 

1915 A  13.  but  distinguished  in  the  later  case  of 

11.  ICincheloe  v.  Merriman,  54  Ark.  Clark  v.  Burke,  65  Wis.  359,  56  Am. 
557,  16  S.  W.  578,  26  A.  S.  R.  60;  Rep.  631,  cited  later  as  to  husband's 
Munson  v.  Washband,  31  Conn.  303,  liability  for  attorney  fees  in  divorce 
83  Am.  Dec.  151;  Porter  v.  Briggs,  38  proceeding.) 

la.  166,  18  Am,  Rep.  27;  Billing  v.       14.  Billing   v.    Pilcher,   7   B.   Mon. 

Pilcher,  7  B.  Mon.  (Ky.)  458,  46  Am.    (Ky.)  458,  46  Am.  Dec.  523;  Wing  v. 

Dec.  523 ;  McCurley  v.  Stockbridge,  62  Hurlburt,  15  Vt.   607,   40  Am.   Dec, 

Md.  422,  50  Am.  Rep.  229;  Morrison  695. 

V.  Holt,  42  N.  H,  478,  80  Am.  Dec.       16.  Conant  v.  Burnham,  133  Mass, 

120 ;  Ray  v.  Adden,  50  N.  H.  82,  9  503,  43  Am.  Rep.  532. 

Am.  Rep.  175 ;  Wing  v.  Hurlburt,  15       Note :  98  A.  S.  R,  636. 

Vt.  607,  40  Am.  Dec.  695;  Warner  v.       16.  Wing  v.  Hurlburt,  15  Vt.  607, 

Heiden,  28  Wis.  517,  9  Am.  Rep.  515.  40  Am.  Dec.  695. 

Notes :  98  A.  S.  R.  636 ;  24  L.R.A.  17.  Meaher  v.  Mitchell,  112  Me.  fifi, 
631 ;  Ann.  Cas.  1915A  13.  92  Atl.  492,  L.R JL.1915C  467, 

12.  Conant  v.  Burnham,  133  Mass. 
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244.  Counsel  Fees  in  Divorce  Suits;  Prevailing  View. — ^The  ques- 
tion of  a  husband's  liability  for  legal  services  rendered  his  wife  has 
most  frequently  arisen  in  divorce  proceedings.  In  this  country 
according  to  the  prevailing  view  the  husband's  common  law  liability 
for  neceasaries  does  not  cover  such  charges.  In  the  cases  adopting 
this  view  the  right  of  the  wife  to  alimony  pendente  lite^  is  recog- 
nized as  being  necessary  to  the  prosecution  or  defense  of  the  action 
for  divorce;  and  it  is  on  the  ground  that  the  prosecution  or  defense 
by  the  wife  is  not  necessary  for  her  safety  or  protection  as  wife, 
together  with  the  power  of  the  wife's  counsel  to  obtain  compensation 
for  his  services  through  the  medium  of  this  allowance  of  alimony 
out  of  the  husband's  property,  that  the  courts  have  refused  to  permit 
him  to  look  besides  to  the  husband.^*  The  duty  of  providing  neces- 
saries for  the  wife  is  strictly  marital,  £uid  is  imposed  by  the  common 
law  in  reference  only  to  a  state  of  coverture,  and  not  of  divorce.  By 
that  law  a  valid  contract  of  marriage  was  and  is  indissoluble,  and 
therefore  by  it  the  husband  could  never  have  been  placed  under 
obligation  to  provide  for  the  expenses  of  its  dissolution.  Such  an 
event  was  a  legal  impossibility.  Necessaries  are  to  be  provided  by  a 
husband  for  his  wife,  to  sustain  her  as  his  wife,  and  not  to  provide 
for  her  future  condition  as  a  single  woman,  or  perhaps  as  the  wife 
of  another  man.^*  This  view  has  been  taken  both  when  the  services 
were  rendered  the  wife  in  her  prosecution  of  divorce  proceedings,^® 
though  she  was  successful  in  procuring  the  divorce,*^  and  where  they 
were  rendered  in  defending  divorce  proceedings  instituted  by  the 
husband,^  including  the  defense  to  a  cross  petition  by  the  husband 

18.  Kincheloe  v.  Merriman,  54  Ark.  for  the  divorce) ;  Wing  v.  Hurlburt, 
557,  16  S.  W.  578,  26  A.  S.  R.  60.;  16  Vt.  607,  40  Am.  Dec.  695;  Zent  v. 
Meaher  v.  Mitchell,  112  Me.  416,  92  Sullivan,  47  Wash.  315,  91  Pac.  1088, 
Atl.  492,  L.R.A.1915C  467.  15  Ann.  Cas.  19,  13  L.R.A.(N.S.)  244; 

Notes:  10  Am.  Dec.  463;  L.R.A.  Humphries  v.  Cooper,  55  Wash.  376, 
1915C  467;  15  Ann.  Cas.  21.  104   Pac.    606,   133    A.    S.    R.   1036; 

As  to  allowance  for  suit  money  and  Clarke  v.  Burke,  65  Wis.  359,  27  N, 
costs,  see  Alimony,  vol.  1,  p.  909  et  W.  22,  56  Am.  Rep.  631.  See  also 
seq.  Woleott  v.  Patterson,  160  Mich.  227, 

19.  Clarke  v.  Burke,  65  Wis.  359,  58  N.  W.  1006,  43  A.  S.  R.  456,  24 
27  N.  W.  22,  56  Am.  Rep.  631.  L.R.A.  629. 

20.  Kincheloe  v.  Merriman,  54  Ark.  Notes:  26  A.  S.  R.  62;  98  A.  S.  R. 
557,  16  S.  W.  578,  26  A.  S.  R.  60  637;  24  L.R.A.  632;  13  L.R.A.(N.S.) 
(the  divorce  suit  in  this  case  was  244;  15  Ann.  Cas.  21. 
compromised  and  not  instituted) ;  Mor-  21.  Johnson  v.  Williams,  3  G.  Green 
rison  v.  Holt,  42  N.  H.  478,  80  Am.  (la.)  97,  54  Am.  Dec.  491;  Wing  v. 
Dec.  120  (the  proceeding  was  insti-  Hurlburt,  15  Vt.  607,  40  Am.  Dec. 
tuted   in   this   case   by   the   wife   for  695. 

divorce  on  the  ground  of  adultery  and  1.  Coffin  y.  Dunham,  8  Cush. 
dismissed  on  reconciliation  of  the  par-  (Mass.)  404,  54  Am.  Dec.  769;  Ray  v. 
ties  though  the  wife  had  a  good  ground  Adden,  50  N.  H.  82,  9  Am.  Rep.  175 
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in  a  suit  brought  by  the  wife,^  though  the  wife  was  successful  in 
defending  the  suit.' 

245.  Minority  View  as  to  Counsel  Fees  in  Divorce  Suits;  Rule  in 
England. — ^In  England  it  seems  that  a  lawyer  who  in  good  faith  and 
on  probable  cause,  carries  on  or  defends  a  divorce  suit  on  behalf  of 
the  wife  may  recover  at  law  of  the  husband  the  proper  compensation 
for  his  service  and  expenses  therein,  to  the  extent  to  which  he  does 
not  obtain  it,  by  order  of  the  court,  in  the  suit  itself.*  And  in  some 
jurisdictions  in  this  country,  the  English  doctrine  is  approved  and 
the  view  is  taken  that  the  husband  may  be  liable  as  for  necessaries 
furnished  his  wife  for  services  render^  her  in  prosecuting  a  well 
grounded  or  successful  divorce  proceeding  *  On  principle  it  would 
seem  that  in  no  case  should  a  husband  be  held  liable  for  legal  serv- 
ices rendered  a  wife  in  the  prosecution  of  divorce  proceedings  by 
her  when  the  suit  is  without  just  or  reasonable  cause,  and  where  the 
cause  is  prompted  by  motives  of  malice  or  oppression  towards  the 
husband.  So,  if  the  contract  with  a  wife  for  the  services  is  solely 
on  her  credit,  there  is  no  valid  ground  for  holding  the  husband 

(action  for  divorce  against  wife  for  Notes:  26  A.  S.  R.  62;  98  A.  S.  R. 

adultery  which  was  dismissed  without  637;  24  L.R.A.  629;  13  L.R.A.(N.S.) 

prejudice);  Wing  v.  Hurlburt,  15  Vt.  244;  L.R.A.1916C  468;  15  Ann.  Cas. 

607,  40  Am.  Dec.  695.  22  et  seq. 

Notes:  98  A.  S.  R.  637;  24  L.R.A.  In   Billing  v.   Pilcher,   7   B.   Mon. 

632;  15  Ann.  Cas.  21.  (Ky.)  458,  46  Am.  Dec.  523,  the  court 

2.  Wick  V.  Beck,  (la.)  153  N.  W.  held  that  if  in  fact  the  separation 
836,  L.R.A.1915F  1162.  of  the  wife  and  her  institution  of  pro- 

3.  Coffin  V.  Dunham,  8  Cush.  ceedings  for  divorce  and  alimony  was 
(Mass.)  404,  54  Am.  Dec.  769;  Meaher  not  warranted  (the  divorce  proceed- 
V.  Mitchell,  112  Me.  416,  92  Atl.  492,  ings  having  been  dismissed  on  recon- 
L.R.A.1915C  467;  Wing  v.  Huriburt,  clliation  of  the  spouses)  the  husband 
15  Vt.  607,  40  Am.  Dec.  695.  See  was  not  liable  to  an  attorney  who  ren- 
also  Conant  v.  Bumham,  133  Mass.  dered  legal  services  in  the  divorce  pro- 
503,  43  Am.  Rep.  532.  ceedings,  though  he  acted  in  good  faith 

4.  Eancheloe  v.  Merriman,  54  Ark.  on  the  representations  of  the  wife,  and 
557,  16  S.  W.  578,  26  A.  S.  R.  60;  reversed  the  judgment  for  the  attor- 
McCurley  v.  McCurley,  60  Md.  185,  ney  on  account  of  an  instruction  con- 
45  Am.  Rep.  717;  McCurley  v.  Stock-  trary  to  such  view,  though  the  court 
bridge,  62  Md.  422,  50  Am.  Rep.  229*.  assume  that  if  the  divorce  proceedings 

Note:  15  Ann.  Cas.  22.  had     been     warranted    the     husband 

5.  Sprayberry  v.  Merk,  30  Ga.  81,  would  have  been  liable  as  for  neces- 
76  Am.  Dec.  637  and  note;  Billing  v.  saries  furnished  the  wife. 

Pilcher,   7    B.    Mon.    (Ky.)    458,    46  In  McCurley  v.  Stockbridge,  62  Md. 

Am.    Dec.    523;    McCurley   v.    Stock-  422,  50  Am.  Rep.  229,  it  is  held  that 

bridge,  62  Md.  422,  50  Am.  Rep.  229.  where  a  husband  dies  pending  a  suit 

See  also  Keefer  v.  Keefer,  140  Ga.  18,  against  him  for  divorce,  the  wife's  at- 

78  S.  E.  462,  46  L.R.A.(N.S.)   527;  tomey  may  enforce  a  claim  against 

Mutter  V.  Mutter,  123  Ky.  754,  97  S.  his  estate  for  attorney  fees  on  proof 

W.  393,  124  A.  S.  R.  381;  McCurley  that  the  divorce  suit  was  justifiable. 
V.  McCurley,  60  Md.  185,  45  Am.  Rep. 
717. 
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liable.*  A  widow  cannot  maintain  an  action  against  her  husband's 
administrator  for  fees  charged  by  her  counsel  for  conducting  her 
suit  of  divorce,  pending  which  the  husband  died.'  The  question 
as  to  the  power  of  a  married  woman  to  contract  so  as  to  bind  her- 
self or  her  estate  for  legal  services  rendered  her  in  divorce  proceed- 
ings will  be  discussed  later.* 

246.  Distinction  between  Suits  by  and  against  Wife. — In  some 
cases  a  distinction  has  been  made  between  a  proceeding  instituted 
by  the  wife  and  one  instituted  by  the  husband;  and  it  is  held  that 
though  the  husband  would  not  be  liable  when  the  wife  instituted 
the  proceedings,  and  was  successful  or  had  good  grounds  for  the 
suit,*  yet  that  he  is  liable  for  legal  services  rendered  the  wife  in 
successfully  defending  a  divorce  proceeding  instituted  by  him.  The 
argument  of  the  court  in  support  of  this  view  is  that  expenses  incurred 
in  defending  her  good  name,  whether  assailed  by  her  husband  or  a 
stranger,  are  properly  classed  as  necessaries.^* 

247.  Funeral  Expenses  of  Wife  Generally. — At  common  law  the 
obligation  or  duty  to  decently  bury  a  deceased  wife  was  on  her  hus- 
band ;  ^^  as  has  been  said,  involved  in  the  duty  of  maintaining  the 
wife  while  living  is  the  duty  of  burying  her  on  her  death.^*  And 
it  would  naturally  follow  that  if  he  is  derelict  in  this  duty  he  will 
be  liable  to  a  third  person  for  the  reasonable  expenses  incurred  in 
the  proper  burial  of  the  wife.**  Accordingly  it  has  been  held  that 
a  husband  is  liable  for  the  reasonable  expenses  of  the  wife's  funeral, 
without  notice  of  her  death,  if  he,  by  his  cruelty,  compels  her  to 
leave  him,  and  makes  no  provision  for  her  afterwards,  and  she  dies 

6.  Zent  V.  Sullivan,  47  Wash.  315,  v.  Giddey,  41  Mich.  690,  2  N.  W.  917, 
91  Pac.  1088,  15  Ann.  Cas.  19,  13  32  Am.  Rep.  168;  Galloway  v.  McPher- 
L.R.A.(N.S.)  244.  son,  67  Mich.  546,  35  N.  W.  114,  11 

Notes:  24  L.RA.  633;  L.R.A.1915C  A.  S.  R.  596;  Butterworth  &  Sons  v. 
469.  Teale,  54  Wash.  14,  102  Pac.  768,  18 

7.  McCurley  v.  Stockbridge,  62  Md.   Ann.  Cas.  854. 

422,  50  Am.  Rep.  229.  Notes:  98  A.  S.  R.  642;  33  L.R.A. 

8.  See  infra,  par.  324  et  seq.  662;  1  Ann.  Cas.  172. 

9.  Gordon  v.  Brackey,  143  la.  102,  12.  Smyley  v.  Reese,  53  Ala.  89,  25 
120  N.  W.  83,  136  A.  S.  R.  751;  Am.  Rep.  598;  Kenyon  v.  Brightwell, 
Johnson  v.  Williams,  3  G.  Green  (la.)  120  Ga.  606,  48  S.  E.  124,  1  Ann. 
97,  54  Am.  Dec.  491.  Cas.  169. 

10.  Porter  v.  Briggs,  38  la.  166,  18       13.  Smyley  v.  Reese,  53  Ala.  89,  25 
Am.  Rep.  27.  Am.  Rep.  598;  Cunningham  v.  Rear- 
Notes:   10   Am.   Deo.   463;   L.R.A.   don,  98  Mass.  538,  96  Am.  Dec.  670; 

1915C  468;  15  Ann.  Cas.  22.  Patterson  v.  Patterson,  59  N.  Y.  574, 

11.  Kenyon  v.  Brightwell,  120  Ga.  17  Am.  Rep.  384. 

606,  48  S.  E.  124,  1  Ann.  Cas.  169;  Notes:   82   Am.  Dec.  512;  32  Am. 

In  re  Skillman,  146  la.  601,  125  N.  Rep.  170;  98  A.  S.  R.  642;  33  L.R.A. 

W.  343,  140  A.  S.  R.  295;  Durell  v.  662;  6  L.R.A.(N.S.)   917. 

Haywood,   9    Gray    (Mass.)    248,   69  See  also  Executobs  and  Adminis- 

Am.  Dec.  284;  Weld  v.  Walker,  130  tratobs,  voL  U,  p.  225. 
Mass.  422,  39  Am.  Rep.  465;   Sears 
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while  so  apart.^^  On  the  principle  that  it  is  the  duty  of  a  hushand 
to  bury  his  deceased  wife,  and  the  presumption  theA  credit  was 
extended  to  him,  it  has  been  held  where  a  husband  and  his  adult  son 
went  together  to  an  undertaker,  and  together  ordered  a  coffin  and 
carriages  for  the  funeral  of  the  wife  and  mother,  nothing  being  said 
as  to  who  was  to  be  charged,  that  the  husband  was  liable.^^ 

248.  Reimbursement  of  -Husband  for  Wife's  Funeral  Expenses. — 
Where  a  married  woman  by  her  will  expressly  charges  her  separate 
estate  with  the  payment  of  her  funeral  expenses,  the  husband  is 
entitled  to  reimbursement  from  such  estate  in  case  he  has  paid  such 
charges.^*  In  some  jurisdictions  the  view  is  taken  that  altiiough 
by  the  statute  a  married  woman  is  entitled  to  the  exclusive  use  and 
ownership  of  her  separate  property,  free  from  any  claim  or  control 
of  her  husband,  and  the  husband  is  not  liable  for  her  debts  contracted 
before  marriage,  yet  the  husband,  as  at  common  law,  is  bound  to 
pay  the  wife's  funeral  expenses,  and  cannot  claim  reimbursement 
therefor  out  of  her  estate.*'  In  other  jurisdictions  the  view  is  taken 
under  the  general  statutes  making  the  funeral  expenses  a  charge 
against  a  decedent's  estate,  and  those  establishing  the  independent 
position  of  married  women  with  regard  to  their  property  that,  as 
between  the  estate  of  a  married  woman  and  her  husband,  the  lia- 
bility of  the  estate  must  be  regarded  as  primary,  though  it  is  his  duty, 
as  before  to  see  that  his  wife  is  buried,  and  that  if  he  pays  her 
funeral  expenses  he  is  entitled  to  recover  his  reasonable  expendi- 
tures, as  in  other  cases  when  a  person  has  paid,  in  pursuance  of  a 
legal  duty,  what,  as  between  himself  and  another,  that  other  was 
bound  to  pay.**  Irrespective  of  the  duty  of  a  husband  to  bury  his 
deceased  wife  and  the  primary  obligation  to  pay  such  expenses  as 
between  the  husband  and  wife's  estate,  the  necessary  funeral  expenses 
of  a  married  woman  is  a  proper  charge  against  her  estate,  for  which 
her  executor  or  administrator,  if  paid  by  him,  is  entitled  to  credit 
in  his  account. *•     On  the  other  hand  when  the  primary  duty  to 

14,  Cunningham     v.     Reardon,    98  Notes:  32  Am.  Rep.  170;  33  L.R;A. 

Mass.  5r;8.  96  Am.  Dec.  670.  662;  6  L.R.A.(N.S.)   917;  37  L.R.A. 

Note:  33  L.R.A.  662.  (N.S.)   754;  47  L.R.A.(N.S)    283;  1 

16.  Sears  v.  Giddey,  41  Mich.  590,  Ann.  Gas.  172. 

2  N.  W.  917.  32  Am.  Rep.  168.  18.  In  re  Skillman,  146  la.  601,  125 

16.  In  re  Skillman,  146  la.  601,  125  N.  W.  343,  140  A.  S.  R.  295;  Con- 
N.  W.  343,  140  A.  S.  R.  295.  stantinides  v.  Walsh,  146  Mass.  281, 

Notes:   33  L.R.A.   662;  37  LwR.A.  15  N.  E.  631,  4  A.  S.  R.  311 ;  Moulton 
(N.S.)  755.  V.  Smith,  16  R.  I.  126,  12  Ati.  891, 

17.  Smyley  v.  Reese,  53  Ala.  89,  25  27  A.  S.  R.  728. 

Am.  Rep.  598;  Kenyon  v.  Brightwell,  Notes:    33    L.RJL    662;    6   h,RJL. 

120  Ga.  C06,  48  S.  E.  124,  1  Ann.  (N.S.)  917;  37  L.R.A.(N.S.)  755:  47 

Gas.  169;  Ketter  v.  Nelson,  146  Ky.  L.R.A.(N.S.)   283;  1  Ann.  Gas.  172. 

7,  141  S.  W.  409,  37  L.R.A. (N.S.)  19.  McClillan  v.  Tilson,  44  Ohio  St. 

754;  Galloway  v.  McPherson,  67  Mich.  184,  5  N.  E.  861,  58  Am.  Rep.  814. 
546,  35  N.  W.  114^  U  A.  8.  R.  596. 
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bury  his  wife  is  considered  as  at  common  law  to  rest  on  the  husband, 
it  is  held  that  where  the  executor  of  a  wife's  estate  reimburses  the 
husband  for  expenses  incurred  by  him  in  this  respect  though  at  the 
request  of  the  executor,  the  executor  is  not  entitled  to  credit  therefor 
in  his  account  especially  where  there  is  no  proof  that  the  husband 
did  not  have  ample  means  to  defray  such  expenses.'* 

XVIII.  Antenuptial  Liabilities  of  Wdtb 

249.  Husband's  Common  Law  Liability  Generally. — At  common 
law,  in  view  of  the  fact  that  a  man  was  entitled  to  the  goods  and 
chattels  of  his  wife  and  had  the  right  to  reduce  her  choses  in  action 
to  possession,  and  to  collect  and  enjoy  the  rents  and  profits  of  her 
real  estate,  and  for  the  additional  reason  that  she  could  not  be  sued 
alone,  he  was  liable  personally  for  her  antenuptial  debts  and  lia- 
bilities.^ And  on  marriage  with  a  woman  who  stood  in  some  repre- 
sentative capacity,  the  husband  became  responsible  for  the  amounts 
with  which  she  was  chargeable  by  reason  thereof.*  So  the  liability 
of  a  husband  included  his  wife's  liability  for  a  tort  committed  before 
marriage.*  This  liability  for  the  wife's  antenuptial  debts  was  wholly 
independent  of  any  question  of  the  amount  of  property  received  or 
not  received  in  virtue  of  his  marital  rights.^     Under  the  common 

20.  Galloway     v.     McPherson,     67  said:    ^t  is  difScult  to  state  precisely 

Mich.  546,  35  N.  W.  114,  11  A.  S.  R.  all  the  reasons  upon  which  was  based 

596.  the  rule  of  law  making  the  husband 

1.  Ellis  v.  Clarke,  19  Ark.  420,  70  responsible  for  the  antenuptial  debts 

Am.  Dee.  603 ;  Kies  v.  Young,  64  Ark.  of  his  wife.     It  is  probably  true,  as 

381,  42  S.  W.  669,  62  A.  S.  R.  198;  stated  by  the  supreme  court  of  New 

Connor  v.  Berry,  46  111.  370,  95  Am.  York,  that  an  inquiry  into  the  reasons 

Dec.  417;   Martin  v.  Robson,  65  HI.  of  such  rule  involves  the  consideration 

129,  16  Am.  Rep.  578;  Brown  v.  Las-  of  all  the  rights,  obligations,  duties, 

selle,  6  Blackf.    (Ind.)    147,  38   Am.  liabilities,  and  disabilities  given  by  the 

Dec.   135 ;   Butler  v.   Breck,  7  Mete,  common  law  to  the  marital  relation. 

(Mass.)  164,  39  Am.  Dec.  768;  Dickson  And,  so  far  as  observed,  no  writer  has 

v.  Miller,  11  Smedes  &  M.  (Miss.)  594,  yet  authentically  furnished  all  the  rea- 

49  Am.  Dec.  71;  Musick  v.  Dodson,  sons  which  may  have  influenced  the 

76  Mo.  624,  43  Am.  Rep.  780 ;  Poor  v.  various  conditions  of  coverture  imposed 

Poor,  8  N.  H.  307,  29  Am.  Dec.  664;  by  the  common  law." 

Burleigh  v.  Coflfin,  22  N.  H.  118,  53  2.  Allen   v.   McCullough,   2   Heisk. 

Am.  Dec.  236;  Allen  v.  McCullough,  2  (Tenn.)  174,  5  Am.  Rep.  27;  Hubble 

Heisk.   (Tenn.)  174,  5  Am.  Rep.  27;  v.  Forgartie,  3  Rich.  L.  (S.  C.)  413, 

Culmer  v.  Wilson,  13  Utah  129,  44  45  Am.  Dec.  775. 

Pac.  833,  57  A.  S.  R.  713 ;  Powers  v.  Note :  Ann.  Cas.  1915C  859. 

Southgate,  15  Vt.  471,  40  Am.  Dec  3.  Hubble  v.  Fogartie,  3  Rich.  L, 

691;  Cole  v.  Shurtleff,  41  Vt.  311,  98  (S.  C.)  413,  45  Am.  Dec.  775. 

Am.  Dec.  687.  Note:  9  Ann.  Cas.  1226. 

Notes:  60  Am.  Dec.  259;  Ann.  Cas.  4.  Allen   r.   McCullough,  t  Heisk. 

1915C  857.  (Tenn.)  174,  5  Am.  Rep.  27. 

In  Kies  v.  Young,  64  Ark.  381,  42  Note:  60  Am.  Dec.  259. 
fi.  W.  669,  62  A.  8.  R.  198,  the  court 

1215 


f  SM  HUSBAND  AND  WIFE  13  B.  Co  L 

law  rule  it  waa  necessary  that  the  husband  and  tiie  wife  should  be 
joined  as  defendants  in  an  action  to  recover  for  the  antenuptial  debts 
of  the  wife;  though  satisfaction  of  the  judgment  was  to  be.  made 
out  of  the  husband's  property/  a  reason  assigiled  in  the  books  why 
the  husband  while  Uving,  should  be  a  party  to  the  suit  with  the 
wife  is  that  judgment  may  be  agaiDst  both,  since  the  wife  could  not 
be  imprisoned  on  a  civil  process  alone,  without  a  violation  of  the 
husband's  marital  rights.*  Admissions  by  the  wife  after  marriage 
were  inadmissible  to  prove  her  antenuptial  indebtedness,  in  an  action 
against  the  husband  and  wife  therefor.^ 

250.  Termination  of  Coverture. — The  liability  of  a  husband  for 
his  wife's  antenuptial  debts  existed  only  during  coverture  and  was 
terminated  when  that  period  came  to  an  end ;  ^  and  the  rule  was  the 
same  in  equity  as  at  law.*  In  case  of  his  death  before  the  death  of 
his  wife  the  liability  did  not  survive  against  his  representatives  irr^ 
spective  of  whether  he  had  acquired  property  with  the  wife  or  not.*^ 
So  in  case  of  the  death  of  the  wife  the  husband's  liability  ceased, 
irrespective  of  whether  she  had  brought  him  any  property.*^  On 
the  same  principle,  as  shown  in  another  place,  it  would  seem  that  an 
absolute  divorce  relieves  the  husband  from  liability  for  his  wife's 
antenuptial  debts,  such  a  case  being  within  the  reasoning  of  the  com- 
mon law  rule  that  such  liability  does  not  survive  the  wife's  death.** 
If  a  judgment  was  recovered  against  husband  and  wife  during  cover- 
ture, the  death  of  the  wife  did  not  affect  his  liability  thereon,** 
nor  was  the  liability  of  his  estate  on  the  judgment  affected  by  hia 
death,**  A  husband,  who,  after  the  death  of  his  wife,  submitted  to 
a  judgment  for  her  antenuptial  debts,  is  not  entitled  to  hold  the 
amount  as  a  charge  on  her  land.** 

6.  Ellis  V.  Clarke,  19  Ark.  420,  70  1916C  858. 

Am.  Dec.  603 ;  Kies  v.  Young,  64  Ark.  9.  Note :  60  Am.  Dec.  262. 

381,  42  S.  W.  669,  62  A.  S.  R.  198',  10.  Powers  v.  Southgate,  15  Vt.  471, 

Keller  v.  Hicks,  22  Cal.  457,  83  Am.  40  Am.  Dec.  691. 

Dec.  78;   Crawford  v.  Thompson,  91  Note:  60  Am.  Dec  262. 

Ind.  266,  46  Am.  Rep.  598;  Powers  v.  11.  Allen  v.  McCullough,  2  Heisk. 

Southgate,  15  Vt.  471,  40  Am.  Dec.  (Tenn.)  174,  5  Am.  Rep.  27;  Cole  v. 

691;   Cole  v.  Seeley,  25  Vt.  220,  60  Shurtleff,  41  Vt  311,  98   Am.  Dec. 

Am.  Dec.  258;  Cole  v.  Shurtleff,  41  587. 

Vt.  311,  98  Am.  Dec.  587.  Note:  60  Am.  Dec.  262. 

Notes:  60  Am.  Dec.  263;  Aim.  Cas.  12.  See   Divorce   and   Separation, 

1915C  858.  vol.  9,  p.  489.     See  also  Culmer  v. 

6.  Powers  v.  Southgate,  15  Vt.  471,  Wilson,  13  Utah  129,  44  Pac,  833,  57 
40  Am.  Dec.  691.  A.  S.  R.  713. 

7.  Brown    v.    Lasselle,    6    Blackf.  13.  Ellis  v.  Garke,  19  Ark.  420,  70 
(Ind.)  147,  38  Am.  Dec.  135.  Am.  Dec.  603. 

8.  Culmer  v.  Wilson,  13  Utah  129,  Note:  60  Am.  Dec.  2G2. 

44  Pac.  833,  57  A.  S.  R.  713.  14.  Note:   60   Am.   Dec.  262. 

Notes:  60  Am.  Dec.  262;  Ann.  Cas.       15.  Note:  Ann.  Cas.  1915C  860. 

1216 


13  R.  C.  L.  HUSBAND  AND  WIFE  8§  251-253 

251.  Liability  as  Affected  by  Contract — ^No  contract  entered  into 
between  husband  and  wife  in  contemplation  of  the  marriage  can 
change  the  responsibility  of  the  husband  for  his  wife's  antenuptial 
debts  so  as  to  affect  the  rights  of  parties  outside  the  marriage  agree- 
ment.^* A  husband's  promise  during  coverture  to  pay  an  antenuptial 
debt  of  his  wife,  solely  in  consideration  of  his  existing  liability,  cre- 
ates no  new  legal  liability,  but  leaves  the  debt  and  the  parties  as 
they  were  before,^'  and  it  has  been  held  that  irrespective  of  such 
promise  his  liability  terminates  with  her  death.*®  If,  however,  the 
husband,  for  a  consideration,  made  an  express  promise  to  pay  the  ante- 
nuptial debts  of  the  wife,  his  general  liability  was  thereby  enlarged.** 
Such  a  promise  made  before  uiarriage  is  strictly  a  promise  to  answer 
for  the  debt  of  another  and  as  such  within  the  statute  of  fi'auds,**' 

252.  Defences  to  Liability. — The  husband  may  avail  himself  of 
any  defense  that  is  open  to  the  wife,  and  he  cannot  be  held  liable 
unless  he,  as  an  unmarried  person,  was  legally  bound.*  Thus  if  a 
married  woman  is  not  bound  by  her  contract  to  pay  her  attorney 
for  services  in  securing  a  divorce  for  her,*  and  her  moral  obligation 
is  not  regarded  as  a  sufficient  consideration  to  render  her  promise 
to  pay  therefor  after  the  divorce  has  been  secured  binding  on  her, 
a  man  whom  she  may  afterwards  marry  is  not  liable  for  the  services 
so  rendered. *  The  statute  of  limitations  is  open  to  the  husband  as 
a  bar  to  his  liability.^  Since  an  infant  is  liable  on  a  contract  for 
necessaries,*  in  case  a  man  married  an  infant  he  becomes  liable  for 
necessaries  furnished  her.*  It  is  no  defense  to  the  liability  of  the 
husband  that  he  is  an  infant.  An  infant  husband,  to  the  same  extent 
as  an  adult,  is  liable  for  his  wife's  antenuptial  debts,  since  the  lia- 
bility is  incidental  to  the  marriage  and  is  not  based  on  contract." 
The  husband's  discharge  in  bankruptcy  was  held  to  put  an  end  to 
his  liability  for  the  antenuptial  debts  of  the  wife.* 

253.  Statutory  Modification  of  Common  Law  Rule. — ^The  common 
law  liability  in  the  respect  under  consideration  was  not  only  unjust, 

16.  Notes:  18  Am.  Dec.  259;  Ann.  3.  Musick  v.  Dodson,  76  Mo.  624, 
Cas.  1915C  860.  43  Am.  Rep.  780. 

17.  Cole   V.    Shurtleff,   41   Vt.   311,  4.  Note:  Ann.  Cas.  1915C  859. 
98  Am.  Dec,  587.  5.  See  Infants. 

Notes:  7  L.R.A.(N.S.)  1049;  Ann.  6.  Munson  v.  Washband,  31  Conn. 
Cas.  1915C  860.  303,  83  Am.  Dec.  151;  Cole  v.  Seeley, 

18.  Colo   V.   Shurtleff,   41   Vt.   311,  25  Vt.   220,  60  Am.   Dec.  258. 

98  Am.  Dec.  587.  Notes:  60  Am.  Dec.  259;  Ann.  Cas. 

19.  Note:  Ann.  Cas.  1915C  860.  1915C  859. 

20.  Cole  V.  Shurtleff,  41  Vt.  311,  98  7.  Butler  v.'Breck,  7  Mete.  (Mass.) 
Am.  Dec.  687.  See  generally,  Statute  164,  39  Am.  Dec.  768;  Cole  v.  Seeley, 
OP  Frauds,  25  Vt.  220,  60  Am.  Dec.  258. 

1.  Note:  Ann.  Cas.  1915C  859.  Notes:  60  Am.  Dec.  259;  18  A.  S. 

2.  See  infra,  par.  324,  as  to  mar-   R.   643;  Ann.   Cas.  1915C  -859. 

ried  woman's  liability  on  such  a  con-       8.  Notes:   60  Am.  Dec.  262;   Aniu 
tract.  Cas.  1915C  859, 
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but  also  inimical  to  the  creation  of  the  marriage  relation,  and  by 
statute  it  has  at  the  present  time  been  very  generally  modified  or 
abrogated .•  Still  it  is  generally  held  that  no  change  is  effected  by 
the  Married  Women's  Property  Acts  whereby  married  women  are 
entitled  to  hold  as  their  separate  property  such  property  as  they  had 
at  the  time  of  marriage  or  thereafter  acquired.^®  The  argument  in 
favor  of  the  contention  that  such  statutes  released  the  husband  from 
his  common  law  liability  assumed  that  the  common  law  held  the  hus- 
band liable  for  the  debts  of  the  wife  dum  sola,  for  the  reason  that 
by  the  marriage  he  acquired  complete  dominion  over  the  personal 
property  of  the  wife;  and  that  the  reason  for  the  rule  ceased  when 
the  legislature  removed  the  disabilities  of  married  woman  in  respect 
to  their  separate  property  and  deprived  the  husband  of  his  common 
law  rights  in  it;  and  that  therefore  the  reason  for  the  rule  having 
been  thus  swept  away,  the  rule  itself  would  cease.^^  This  argument 
and  conclusion  are  untenable.  It  is  plain  that  the  common  law  lia- 
bility was  not  founded  on  the  idea  that  the  law  imposed  the  liability 
in  consideration  of  the  rights  that  he  acquired  in  her  property  by 
the  marriage  as  it  attached  though  he  in  fact  received  no  property 
with  the  wife.^*  An  additional  reason  given  for  holding  that  the 
husband's  liability  is  not  affected  is  that  the  statute  does  not -take 
away  the  husband's  common  law  right  to  his  wife's  earnings,  and 
that  as  a  means  of  paying  her  debts  it  can  hardly  be  said  that  her 
earnings  are  of  less  consequence  than  her  accumulated  property.**  In 
some  instances  the  effect  of  the  statutes  has  been  to  give  a  husband 
absolute  freedom  from  liability  for  the  antenuptial  debts  of  the  wife ;  ** 
other  statutes  have  freed  the  husband  from  general  liability  for  the 
debts  of  his  wife  contracted  before  marriage,  but  at  the  same  time 

9.  Lockett  V.  Cress,  41  Nova  Scotia  given  for  this  decision  is  that  since  the 
400,  Ann.  Cas.  1915C  855;  Robins  v.  statute  takes  away  all  the  husband's 
McClure,  100  N.  Y.  328,  3  N.  E.  663,  common  law  rights  to  the  property 
53  Am.  Rep.  184.  and   individual   earnings  of  his  wifi^ 

Notes:  60  Am.  Dec.  260;  Ann.  Cas.  and  permits  her  to  be  sued  alone  hi% 

1915C  860.  common  law  liability  for  both  her  ante- 

10.  Kies  v.  Young,  64  Ark.  381,  42  nuptial  torts  as  well  as  her  torts  com- 
S.  W.  669,  62  A.  S.  R.  198;  Connor  mitted  during  coverture  is  also  abro- 
V.   Berry,   46   111.   370,   95   Am.   Dec.  gated. 

417.    But  see  Berry  v.  Ziegler,  93  Pa.  11.  Culmer  v.  Wilson,  i:)  Utah  129, 

St.  367,  39  Am.  Rep.  756.  44  Pac.  833,  57  A  .S.  R.  713. 

Notes:  60  Am.  Dec.  260;  Ann.  Cas.  Note:  60  Am.  Dec.  260. 

1915C  861.  12.  Kies  v.  Young,  64  Ark.  381,  42 

In  Culmer  v.  Wilson,  13  Utah  129,  S.  W.  669,  62  A.  S.  R.  198. 

44  Pac.  833,  57  A.  S.  R.  713,  it  is  held  Note :    60  Am.   Dec.   260. 

that  under  the  married  women's  prop-  13.  Connor  v.  Berry,  46  111.  370,  95 

erty  acts  a  husband  is  not  liable  for  Am.  Dec.  417. 

the  torts  of  his  wife,  committed  before  14.  Notes:  60  Am.  Dec.  260;  Ann, 

be  married  her,  and  while  she  was  the  Cas.  1915C  861. 
wife    of    another    man.      The    reason 
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he  is  made  liable  therefor  to  the  extent  of  the  value  of  any  property 
received  by  him  from  the  wife.*'  In  a  recent  Canadian  case  it  is 
held  that  merely  cutting  timber  on  real  estate  owned  by  one's  wife 
and  using  the  proceeds  to  purchase  supplies  for  household  purposes, 
does  not  come  within  a  statute  providing  that  a  husband  shall  be 
liable  for  the  debts  of  his  wife  contracted,  and  for  all  contracts  entered 
into  and  wronga  committed  by  her,  before  marriage,  "to  the  extent 
of  all  property  whatsoever  belonging  to  his  wife  which  he  has  acquired 
or  become  entitled  to,  from  or  through  his  wife."  *•  Under  some  stat- 
utes, such  as  the  community  property  laws  the  husband  is  freed  from 
general  liability  for  his  wife's  antenuptial  debts  but  he  remsdns  respon- 
sible therefor  to  the  extent  of  their  community  property.*' 

254.  Liability  of  Wife  for  Antenuptial  Debts. — Marriage  did  not 
itself  discharge  a  woman  from  her  liability  for  prenuptial  indebted- 
ness.*® This  is  aptly  shown  by  the  general  rule  that  on  the  death 
of  the  husband  the  liability  of  the  wife  survives  and  may  be  enforced 
against  her  alone.*'  A  husband's  promise  during  coverture  to  pay 
an  antenuptial  debt  of  his  wife,  has  been  held  not  to  remove  the 
bar  of  the  statute  of  limitations  as  to  her,  because  the  debt  is'  not 
the  joint  debt  of  the  husband  and  wife,  but  remains  after  marriage 
the  debt  of  the  wife;  and  therefore  the  rule  that  the  promise  of  a 
joint  co-obligor  may  remove  the  statute  of  limitations  as  to  his  co- 
obligor,  does  not  apply.**  At  common  law  the  separate  estate  of  a 
married  woman  was  not  chargeable  for  her  debts  contracted  before 
marriage,  and  the  only  ground  on  which  it  could  be  reached  in 
equity  was  by  appointment,  that  is  some  act  of  hers  after  marriage 
indicating  an  intent  to  charge  the  property,*  but  as  regards  her  prop- 
erty owned  before,  which  on  marriage  has  become  her  separate  equi- 
table estate,  and  against  which  her  antenuptial  debt  would  have  been 
enforceable  except  for  the  marriage,  it  still  remained  chargeable  in 
equity  with  such  debt ;  •  and  under  the  married  women's  property 
acts  the  wife  is  generally  held  personally  liable  to  the  extent  of  her 

15.  Notes:  60  Am.  Dec.  260;  Ann.   Dee.  587. 

Cas.  1915C  861.  19.  Allen  v.  McCnllough,  2  Heisk. 

16.  Lockett  V.  Cress,  41  Nova  Scotia  (Tenn.)  174,  5  Am.  Rep.  27;  Cole  v. 
400,  Ann.  Cas.  1915C  855.  Shurtleff,   41   Vt.   311,  98  Am.   Dec 

17.  Notes:  60  Am.  Dec.  260;  Ann.  587. 

Cas.    1915C    861.     'See    Community  Note:  60  Am.  Dec.  262. 

Property,  vol.  5,  p.  858,  as  to  lia-  20.  Powers  v.  Southgate,  15  Vt.  471, 

bility  of  community  property  for  the  40  Am.  Dec.  691.  . 

separate  debts  of  the  spouses  gener-  Note:  Ann.  Cas.  1915C  860. 

ally.  See  generally,  Limitation  ov  Ac- 

18.  Ellis  V.  Clarke,  19  Ark.  420,  70  tions. 

Am.  Dec.  603;  Keller  v.  Hicks,  22  Cal.       1.  Note:  60  Am.  Dec.  261. 
457,  83  Am.  Dec.  78;  Powers  v.  South-       2.  Dickson  v.  Miller,  11  Smedes  & 
gate,  15  Vt.  471,  40  Am.  Dec.  691;   M.  (Miss.)  694,  49  Am.  Dec  71. 
Cole  V.  Shurtleff,  41  Vt.  311,  98  Am. 
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etatutoiy  separate  estate  for  her  antenuptial  debts.'  Under  some  of 
the  statutes  the  wife  should  be  sued  alone  for  her  antenuptial  debts ;  ^ 
under  other  statutes  the  husband  is  still  a  proper  party,  though  he 
has  been  relieved  from  his  general  common  law  liability  for  such 
debts.^  The  decisions  under  the  bankruptcy  statutes  as  to  the  effect 
of  the  bankruptcy  of  the  husband  on  the  antenuptial  debts  of  the 
wife  are  conflicting.  In  England,  it  seems,  the  liability  of  the  wife 
as  regards  her  antenuptial  debts  is  discharged  by  the  bankruptcy 
of  her  husband,*  but  in  the  United  States  her  liability  continues  if 
she  had  separate  property  unaffected  by  the  bankruptcy  of  her  hus- 
band.^ As  hereafter  shown  the  effect  of  marriage  at  common  law  is 
to  discharge  a  wife's  indebtedness  to  her  husband  incurred  before  the 
marriage.^ 

XIX.  Liability  for  Tort  or  Crime  as  Affbctbd  by  Marriaok 

Relation 

Liability  of  Married  Women  for  Torts 

s 

255.  General  Rule. — ^At  common  law  a  married  woman  was  as  a 
general  rule  liable  civilly  for  her  pure  torts,  not  committed  under 
the  coercion  of  her  husband  and  not  growing  out  of  or  founded  on, 
or  directly  connected  with  or  a  part  of,  or  the  means  of  effecting 
a  contract  which  she  had  undertaken  to  make ;  and  she  could  be  sued 
Jointly  with  her  husband  in  respect  to  such  acts  or  separably  if  she 
survived  him.'     And  where  a  tort  was  committed  jointly  by  a  hus- 

8.  Callahan  v.  Patterson,  4  Tex.  61,  ruptcy,  for  the  benefit  of  all  creditors, 

51  Am.  Dec.  712.  both  of  husband  and  wife.    This  is  not 

Note:  60  Am.  Doc.  261.  the  case  where  a  wife  holds  a  sepa- 

4.  Note:   Ann.  Cas.  1915C  861.  rate  estate,  which   cannot  come  into 

5.  Keller  v.  Hicks,  22  Cal.  457,  83  the  possession  of  the  husband,  or  be 
Am.  Dec.  78.  assigned  in  bankruptcy  for  his  debts. 

Note:  Ann.  Cas.  1915C  861.  Hence  the  ground  on  which  the  gen- 

6.  Note:  60  Am.  Dec.  262.  eral  rule  stands  is  taken  away.    Dick- 

7.  Notes:   60  Am.  Dec.  262;  Ann.  son  v.  Miller,  11  Smedes  &  M.  (Miss.) 
Cas.   1915C   859.     See   Bankruptcy,  594,  49  Am.  Dec.  71. 

vol.  3,  p.  328  et  seq.,  as  regards  in-  8.  See  infra,  par.  401  et  seq. 

debtedness  discharged  by  bankruptcy  9.  Mathews  v.  Livingston,  86  Conn. 

generally.  263,   85   Atl.   529,   Ann.   Cas.   1914A 

The  ground  upon  which  it  has  been  195;  Prentiss  v.  Paisley,  25  Fla.  927, 

settled  as  a  general  rule,  that  the  debts  7  So.  56,  7  L.B. A.  640 ;   Graham   v. 

of  a  wife  dum  sola  are  discharged  by  Tucker,  56  Fla.  307,  47  So.  563,  131 

the   bankruptcy    of    the   husband,    as  A.  S.  B.  124,  19  L.Ii.A.(N.S.)   531; 

well  as  his  own,  is  based  on  the  prin-  Heckle  v.   Lurvey,  101  Mass.  344,   3 

ciple,  that  all  her  esta.e  being  in  his  Am.  Rep.  366;   Shane  v.  Lyons,  172 

power,  and   everything  in  his  power  Mass.  199,  51  N.  E.  976,  70  A.  S.  R. 

being  a-siixnable,  the  estate  which  the  261;  Brazil  v.  Moran,  8  Minn.  236,  83 

wife  brought  the  husband  falls  into  the  Am.  Dec.  772;  Merrill  v,   St.  Louis, 

hands  of  the  commissioners  in  bank-  83  Mo.  244,  53  Am.  Rep.  576;  Flesh 
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band  aiid  wife  she  may  be  sued  therefor  after  her  hiuj'jand's  death* 
under  the  general  rule  that  the  death  of  one  joint  tortfeasor  does 
not  affect  the  right  to  maintain  an  action  against  the  surviving  tort- 
feasor.*^ So  a  suit  for  a  tort,  brought  against  a  husband  and  wife 
jointly,  does  not  abate  on  the  death  of  the  husband  during  its  pend- 
ency, but  may  proceed  against  the  wife  alone.**  On  the  other  hand, 
a  wife  incurs  no  liability  for  the  tortious  acts  of  her  husband  in  which 
she  did  not  participate,  and  her  responsibility  for  his  acts  cannot 
be  presumed  from  the  fact  that  they  were  done  in  her  presence.*' 
A  judgment  against  a  married  woman  and  her  husband  for  her  tori 
is  enforceable  out  of  her  separate  property  or  real  estate,  including 
the  common  law  life  estate  of  the  husband  therein  and  her  interast 
in  reversion.*' 

256.  Application  of  Rule  Generally. — ^The  rule  stated  in  the  pre* 
ceding  paragraph  has  been  applied  to  cases  of  assault  and  battery,** 
trespass  on  real  estate,**  libel  and  slander,**  malicious  prosecution,*' 
and  also  when  on  account  of  her  negligence,  or  that  of  her  servant 
in  the  repair  of  realty  owned  by  her,  adjoining,  property  is  injured.** 

V.  Lindsay,  115  Mo.  1,  21  S.  W.  907,  L.R.A.{N.S.)  322. 
37  A.  S.  R.  374;  little  v.  Gardner,  Where  husband  iand  wife  are  sued 
5  N.  H.  415,  22  Am.  Dec.  468 ;  Rowing  jointly  for  a  tort,  the  court  may  after 
V.  Manly,  49  N.  Y.  192,  10  Am.  Rep.  verdict  allow  an  amendment  striking 
346;  Wheeler  &  Wilson  Mfg.  Co.  out  the  wife  as  a  party  and  thereby 
V.  Heil,  115  Pa.  St.  487,  8  Atl.  cure  any  error  there  may  have  been 
616,  2  A.  S.  R.  575;  Ferguson  v.  in  holding  her  liable.  Williams  v. 
Neilson,  17  R.  I.  81,  20  Atl.  229,  Hay,  120  Pa.  St.  485,^14  Atl.  379, 
33  A.  S.  R.  855,  9  L.R.A.  155;  Ed-  6  A.  S.  R.  719.  And  see  infra,  par. 
wards  v.  Wessinger,  65  S.  C.  161,  43  258,  as  to  effect  of  coercion  of  husband 
S.  E.  518,  95  A.  S.  R.  789;  Crawford  upon  wife's  liability  for  her  acts, 
v.  Doggett,  82  Tex.  139,  17  S.  W.  929,  13.  Merrill  v.  St.  Louis,  83  Mo.  244, 
27  A.  S.  R.  859;  Gill  v.  State,  39  W.  53  Am.  Rep.  576;  Rowing  v.  Manly, 
Va.  479,  20  S.  E.  568,  45  A.  S.  R.  49  N.  Y.  192,  10  Am.  Rep.  346;  How- 
928,  26  L.R.A.   655.  ard   v.   Worth,   5   Tex.   290,  51   Am. 

Notes:    6   Am.   Dec.   107;    83   Am.   Dec.   769;   Gill   v.   State,  39   W.   Va. 
Dec.  776;  2  A.  S.  R.  579;  131  A.  S.  479,  20  S.  E.  568,  45  A.  S.  R.  928, 
R.  132;  6  L.R.A.  718;  7  L.R.A.  644;   26  L.R.A.  655. 
30  L.R.A.  529.  Note:  45  A.  S.  R.  937. 

10.  Baker  v.  Braslin,  16  R.  I.  635,       14.  Hageman     v.     Vanderdoes,     15 
18  Atl.  1039,  6  L.R.A.  718.  Ariz.  312,  138  Pae.  1053,  Ann.  Cas. 

This  rule  of  course  presupposes  that  1915D  1197,  L.R.A.1915A  491 ;  Shane 

the  general  view  prevails  that  the  pre-  v.  Lyons,  172  Mass.  199,  51  N.  E.  976, 

sumption  that  a  wife  committing  a  tort  70  A.  S.  R.  261. 

jointly  with  or  in  the  presence  of  her  15.  Handy  v.  Foley,  121  Mass.  259, 

husband   acts   under   his   coercion,   is  23  Am.  Rep.  270. 

rebuttable.     See  infra,  par.  258.  16.  Price  v.  Clapp,  119  Tenn.  426, 

11.  Baker  v.  Braslin,  16  R.  I.  635,  105  S.  W.  864,  123  A.  S.  R.  730. 
18  Atl.  1039,  6  L.R.A.  718.     And  see  Note:  131  A.  S.  R.  143. 
Abatement  and  Revival,  vol.  1,  p.  17.  Crawford   v.   Doggett,  82   Tex. 
22.  139,  17  S.  W.  929,  27  A.  S.  R.  859, 

12.  Multer  v.  Knibbs,  193  Mass.  666,  18.  Flesh  v.  Lindsay,  115  Mo.  1,  21 
79  N.   E.   762,  9  Ann.   Cas.   958,   9  S.  W.  907,  37  A.  S.  R.  374. 
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So  a  married  woman  may  be  liable  in  tort  for  the  conversion  of 
personal  property.  ^^  On  the  other  hand,  it  has  been  held  that  a 
married  woman  was  not  liable  in  an  action  on  the  case  for  negli- 
gence arising  out  of  her  acte  of  nonfeasance  merely.'®  Thus  it  has 
been  said  that  a  wife  in  giving  an  order  to  a  domestic  employed  by 
her  husband,  to  climb  a  ladder  to  a  loft  is,  when  considered  as  the 
implied  agent  of  her  husband,  not  liable  for  an  injury  resulting  to 
the  servant  from  the  falling  of  the  ladder  because  it  was  not  of  the 
right  length.^  And  it  has  been  held  that  a  nurse  called  by  a  physi- 
cian to  attend  a  sick  householder  cannot  hold  the  latter's  wife  liable 
for  injuries  caused  by  a  defective  condition  of  the  premises  and  her 
failure  to  light  the  premises,  as  she  owed  no  positive  duty  to  the 
nurse  to  keep  the  premises  reasonably  safe  for  her  use.*  It  has  also 
been  held  that  a  married  woman  who  has  real  estate  separately  set- 
tled on  her,  the  legal  title  being  in  her  husband  as  trustee,  is  liable 
for  an  injury  received  by  one  by  falling  through  a  coal  hole  in  the 
sidewalk,  suffered  to  be  out  of  repair.  Allowing  the  coal  hole  to  be 
out  of  repair  and  a  dangerous  nuisance,  is  considered  a  positive  active 
tort  as  fully  as  if  the  owner  had  committed  an  assault  and  battery 
upon  the  person  injured.* 

257.  Injuries  by  Vicious  Animals. — ^It  has  been  held  that  a  mar- 
ried woman  was  not  liable  for  an  injur^'^  caused  by  a  vicious  dog 
owned  by  her  and  kept  on  premises  occupied  by  the  family  as  their 
home,  because  the  keeping  of  the  dog  on  the  home  premises  is  a 
matter  over  which  the  husband  as  the  head  of  the  family  has  control, 
and  therefore  he  alone  is  responsible.*  And  a  fortiori  a  married 
woman  who  owns  her  own  home,  and  permits  dogs  belonging  to  her 
husband  to  remain  on  the  premises,  is  not  liable  as  their  owner  or  as 
''harboring  them  as  owners  usually  do,"  within  the  meaning  of  a 
statute,  for  injuries  caused  by  them  to  one  driving  along  the  public 
highway.*  A  married  woman  has  been  held  liable,  however,  for 
n juries  caused  hy  a  vicious  dog  kept  on  her  premises,  even  though 

19.  Heckle  v.  Lurrey,  101  Mass.  344,  bility  of  an  agent  for  nonfeasance  as 

U  Am.  Rep.  366;  Rowing  v.  Manley,  distinguished    from    misfeasance,    see 

49  N.  Y.  192, 10  Am.  Rep.  346;  Whee-  generally,    Principal   and   Agent. 
ler  &  Wilson  Mfg.,  Co.  v.  Heil,  115  Pa.       2.  McLeod   v.    Rawson,    215    Mass. 

St.  487,  8  Atl.  616,  2  A.  S.  R.  595;  257,  102  N.  E.  429,  46  L.R.A.(N.S.) 

Franklin's  Appeal,   115  Pa.  St.  534,  547. 

6  Atl.  70,  2  A.  S.  R.  583;  Shaw  v.       8.  Merrill  v.  St.  Louis,  83  Mo.  244> 

Hallihan,  46  Vt.  389, 14  Am.  Rep.  628  53  Am.  Rep.  576. 

Note:   131  A.   S.   R.  142.  4.  Strouse  v.  Leiph,  101  Ala.  433, 

2U.  Graham  v.  Tucker,  56  Fla.  307,  14  So.  667,  46  A.  S.  R.  122,  23  L.R.A. 

47    So.    563,   131    A,    S.   R.   124,   19  622. 
L.R.A.(N.S.)  531.  Notes:  19  L.R.A.(N.S.)   532;  Ann. 

1.  Steinhauser  v.   Spraul,   127   Mo.  Cas,  1914B  608. 
541,   2c;   S.   W.   620,   30   S.   W.   102,       5  Burch   v.   Lowarj',  131   la.    719, 

27  Li.  k,  441.     As  regards  the  lia-  109   N.   W.   282,  117  A.   S.   R.   443. 
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the  animal  belonged  to  her  husband.  The  theory  of  such  cases  is 
that  a  married  woman,  as  regards  her  separate  statutory  property,  is 
placed  on  the  footing  of  a  feme  sole,  with  full  power  to  control 
its  use,  and  that  she  has  the  same  remedies  to  prevent  or  restrain  her 
husband  from  unlawfully  interfering  with  her  property  as  against 
a  stranger.*  Still  it  would  seem^  even  where  the  latter  view  is  taken, 
that  if  the  dog  was  kept  on  her  premises  by  her  husband  without 
her  consent  and  against  her  will  and  she  had  not  been  in  fault  in 
attempting  to  prevent  him  from  so  doings  no  liability  would  attach 
to  her  for  injuries  caused  by  the  dog;  in  such  a  case  she  would  on 
principle  be  in  the  same  position  as  though  the  dog  were  a  trespasser 
on  her  property.'  If  a  vicious  dog  is  kept  by  a  married  woman  on 
her  property,  in  the  absence  of  and  without  the  knowledge  of  her 
husband  she  may  be  liable  for  injuries  inflicted  by  it  on  the  same 
principle  that  she  is  held  liable^  for  her  other  torts  committed  with- 
out the  knowledge  or  coercion  of  her  husband.^ 

258.  Coercion  by  Husband. — There  is  no  legal  presumption  that 
acts  done  by  a  wife  in  her  husband's  absence  are  done  under  his 
coercion  or  control,'  and  the  fact  that  her  wrongful  act  was  done 
in  the  absence  of  her  husband  but  under  his  direction  does  not  relieve 
her  from  liability,*®  though  if  it  is  committed  in  his  presence  and 
under  his  coercion,  he  alone  is  liable.**  His  presence  at  the  time  of  the 
commission  of  the  act  raises  a  presumption  of  his  direction  and  coer- 
cion. *•     According  to  the  prevailing  view,  this  presumption  is  not 

6.  Quitly  V.  Battie,  135  N.  Y.  201,  11.  Brazil  v.  Moran,  8  Minn.  236, 

32  N.  E.  47,  17  L.R.A.  521  (holding  83  Am.  Dec.  772;  Flesh  v.  Lindsay, 

that  a  married  woman   is  liable  for  115  Mo.  1,  21  S.  W.  907,  37  A.  S.'  R. 

an  injury  caused  by  the  bite  of  her  374;  Poor  v.  Poor,  8  N.  H.  307,  29 

husband's  dog  which  she  harbors  or  Am.  Dec.  664;  Wheeler  ft  Wilson  Mfg. 

permits  her  husband  to  keep  on  her  Co.  v.  Heil,  115  Pa.  St.  487,  8  Atl. 

own  premises  with  knowledge  of  its  616,  2  A.  S.  R.  575;  Johnson  v.  Mc- 

vicious  propensities.)  Keown,  1  McCord  L.  (S.  C.)  578,  10 

Notes :  131  A.  S.  R.  158 ;  23  L.R.A.  Am.  Dec.  698 ;  Gill  v.  State,  39  W.  Va. 

623;  14  L.R.A.(N.S.)  1005;  19  L.R.A.  479,  20  S.  E.  568,  45  A.  S.  R.  928, 

(N.S.)   532;  Ann.  Cas.  1914B  608.  26  L.R.A.  665. 

7  Quitly  V.  Battie,  135  N.  Y.  201,  Notes:  2  A.  S.  R.  579;  92  A.  S.  R. 

32  N.  E.  47,  17  L.R.A.  521.  165,  166. 

Notes:    23   L.R.A.   624;   Ann.    Cas.  12.  Strouse  v.  Leipf,  101  Ala.  433, 

1914B  608.  14  So.  667,  46  A.  S.  R.  122,  23  L.R.A. 

8.  Missio  V.  Williams,  129  Tenn.  366,  622;  Schuler  v.  Henry,  42  Colo.  367, 
167  S.  W.  473,  L.R.A.1915A  500.  94  Pac.  360,  14  L.R.A.(N.S.)    1009; 

9.  Hiekle  v.  Lurvey,  101  Mass.  344,  Brazil  v.  Moran,  8  Minn.  236,  83  Am. 
3  Am.  Rep.  366.  Dec.  772;  Flesh  v.  Lindsay,  115  Mo.  1, 

Note:  131  A.  S.  R.  132.  21  S.  W.  907,  37  A.  S.  R.  374;  Wheel- 

10.  Handy  v.  Foley,  121  Mass.  259,  er  &  Wilson  Mfg.  Co.  v.  Heil,  115  Pa. 
23  Am.  Rep.  270;  Johnson  v.  Mc-  St.  487,  8  Atl.  616,  2  A.  S.  R.  575; 
Keown,  1  McCord  L.  (S.  C.)  578,  10  Edwards  v.  Messinger,  65  S.  C.  161, 
Am.  Dec.  698.  43  S.  E.  518,  95  A.  S.  R.  789. 

Note:  92  A.  S.  R.  165,  160.  Notes:    6   Am.   Dee.   106;   83   Am. 
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conclusive,  and  it  may  be  shown,  so  as  to  render  the  wife  jointly 
liable,  that  she  acted  of  her  own  volition,^*  and  a  fortiori  she  is 
liable  if  her  act,  though  done  in  the  presence  of  her  husband,  was 
against  his  will  and  command,^^  and  the  fact  that  a  wife  is  physically 
the  superior  of  her  husband  does  not  rebut  the  presumption  of  coer- 
cion.^* It  has  been  held  that  a  husband  and  wife  may  be  charged 
jointly  in  all  actions  for  tort  in  which  two  or  more  persons  may 
be  jointly  guilty,^*  such  as  an  assault  and  battery;^'  a  trespass,**  a 
conversion  of  personal  property,*'  unless  the  conversion  consisted  of 
a  mere  detention  as  distinguished  from  a  destruction  or  consump- 
tion ;  ••  or  wrongfully  suing  out  a  writ  of  sequestration  jointly  with 
her  husband.*  Some  cases  take  the  view  that  the  wife  is  in  no  case 
liable  for  a  pure  tort  committed  by  them  jointly  or  by  her  in  his 
presence;  that  in  such  case  the  presumption  that  she  acted  under 
the  coercion  of  her  husband  was  conclusive.*  And  unquestionably 
the  presumption  that  she  acted  under  the  coercion  of  her  husband 
must  be  given  some  practical  effect,  and  the  mere  fact  that  she  was 
present  with  her  husband  when  an  assault  was  made  by  a  third 
person  and  both  she  and  her  husband  endeavored  to  incite  the  latter 
to  further  violence,  has  been  held  insufficient  to  render  her  liable.* 

Dec.  776;  2  A.  8.  R.  579;  92  A.  S.  73  Am.  Dec.  66  (holding  husband  and 
R.  16p,  166;  131  A.  S.  R.  132;  6  L.R.A.  wife  jointly  liable  for  erecting  a  dam 
718;  7  L.R.A.  644;  9  Ann.  Cas.  1228.   on  her  lands  to  the  injury  of  an  upper 

13.  Strouse  v.  Liepf,  101  Ala.  433,  mill  site.) 
14  So.  667,  46  A.  S.  R.  122,  23  L.R.A.       17.  Shane  v.  Lyons,  172  Mass.  199, 
622;  Handy  ▼.  Foley,  121  Mass.  259,  51  N.  E.  976,  70  A.  S.  R.  261;  Baker 
23   Am.   Rep.  270;    Shane  v.   Lyons,  v.  Braslin,  16  R.  T.  635,  18  Atl.  1039, 
172  Mass.  199,  51  N.  E.  976,  70  A.   6  L.R.A.  718;  Edwards  v.  Messinger, 
S.  R.  261;  Wheeler  &  Wilson   I^Ifg.,   65  S.  C.  161,  43  S.  E.  518,  95  A.  S. 
Co.  V.  Heil,  115  Pa.  St.  487,  8  Atl.   R.  789. 
616,  2  A.  S.  R.  575;  Franklin's  Ap-       Note:  92  A.  S.  R.  166. 
peal,  116  Pa.   St.  534,  6  Atl.  70,  2       18.  Conwell  v.  Brookhart,  4  B.  Mon, 
A.  S.  R.  583;  Baker  v.  Braslin,  16  R.    (Ky.)  580,  41  Am.  Dec.  244;  Handy 
r.  635,  18  Atl.  1039,  6  L.R.A.  718;   v.  Foley,  121  Mass.  259,  23  Am.  Rep. 
Edwards  v.  Messinger,  65  S.  C.  161,  270. 

43  S.  E.  518,  95  A.  S.  R.  789;  Gill  v.  19.  Rowing  v.  Manly,  49  N.  Y.  192, 
State,  39  W.  Va.  479,  20  S.  E.  568,  45  10  Am.  Rep.  346;  Wheeler  &  Wilson 
A.  S.  R.  928,  26  L.R.A.  655.  Mfg.,  Co.  v.  Heil,  115  Pa.  St.  487, 

Notes:    6   Am.   Dec.   106;   83   Am.  8  Atl.  616,  2  A.  S.  R.  575. 

718 ;  7  L.R  A.  644;  9  Ann  Cas.  1228.  j.  p^awf o«l  v.  boggett.  82  Tex.  139, 
8/L^^Sir772fGTk;n\'*D^i„S  17  S.  W   929    27  A^'s   R.  859.         ' 

72  Neb.   16,  99   N.  W.  818,  101   n!  o  V  ^'Jt ''W   a    If' p^^^*'  K^ 

W.  244,  103  N.  W.  287,  9  Ann.  Cas.  S-  W.  907,  37  A.  8.  R.  374;  John- 

1222.  son  V.  McKeown,  1  MeCord  L,  (S.  C.) 

15.*  BrazU  v.  Moran,  8  Minn.  236,  578, 10  Am.  Dec.  698. 
83  Am.  Dec.  772.  3.  Brazil   t.   Moras,  8  Minn.   236^ 

16.  Simmons  v.  Brown,  5  R.  I.  299,  83  Am.  Dee.  772. 
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259.  Effect  of  Constitutional  or  Statutory  Provisions  Generally. — 
The  constitutional  or  statutory  provisions  enlarging  the  property 
rights  of  a  married  woman  and  their  power  to  contract,  do  not  for 
all  purposes  place  them  in  the  position  of  a  feme  sole,  but  their 
common  law  status  remains  except  to  the  extent  that  it  has  been 
so  modified,^  and  this  has  been  held  true  as  regarda  liability  for  torts.^ 
On  the  other  hand,  on  principle  it  would  seem  that  such  statutes 
should  be  considered  as  imposing  additional  responsibility  commen- 
surate with  the  additional  property  rights,  and  that  as  regards  her 
property  over  which  a  married  woman  is  given  full  control,  she 
should  be  held  correspondingly  responsible  for  the  use  and  safety 
thereof.*  In  a  number  of  jurisdictions  the  personal  liability  of  mar- 
ried women  for  their  torts  has  been  extended  by  express  statutory 
provision.'  Where  a  statute  declares  that  a  husband  is  not  liable 
for  the  torts  of  his  wife  in  which  he  does  not  participate,  and  that  she 
is  answerable  therefor,  it  does  not  enlarge  her  liability,  but  merely 
transfers  the  burden  from  the  joint  sho^ders  of  both  and  places  it 
on  the  wife  alone;  and  under  such  a  statute  it  has  been  held  that 
the  common  law  rule  still  prevails  that  if  a  wrong  is  committed  by 
a  wife  in  the  presence  of  her  husband  she  is  presumed  to  act  under 
his  coercion.®  So  it  has  been  held  that  if  a  vicious  dog  is  kept  on 
premises  occupied  by  a  husband  and  wife,  though  both  the  premises 
and  the  animal  are  owned  by  her,  still  the  keeping  of  the  dog  is  a 
matter  over  which  he  is  authorized  to  exercise  control  as  the  head 
of  the  family,  and,  if  it  escapes  and  injures  a  third  person,  the  hus- 
band and  not  the  wife  is  answerable,  notwithstanding  a  statute  declar- 
ing that  he  shall  not  be  liable  for  any  torts  of  his  wife  in  which  he 
does  not  participate,  and  that  she  shall  be  suable  therefor.* 

260.  Tort  Growing  Out  of  Contract  Generally. — ^A  married  woman 
is  not  liable  for  her  torts  growing  out  of  or  connected  with  a  contract 
which  she  undertook  to  make,  unless  she  has  capacity  to  bind  herself 

4.  Graham  v.  Tucker,  56  Fla.  307,  fold,  it  was  held  that  the  wife  was 
47  So.  563,  131  A.  S.  R.  124,  19  not  made  liable,  she  having  been  mere- 
L.B.A.(N.S.)  531.  See  infra,  par.  ly  the  owner  of  the  land,  and  having 
305  et  seq.,  as  regards  effect  of  stat-  had  nothing  to  do  with  the  building, 
utes  on  married  women's  power  to  con-  which  was  carried  on  and  paid  for  by 
tract.  her   husband.     46   L.B.A.(N.S.)    547 

5.  Graham  v.  Tucker,  56  Fla.  307,  note. 

47  So.  563, 131  A.  S.  R.  124, 19  L.R.A.  7.  Note:  7  L.R.A.   644. 

(N.S.)  531.  8.  Strouse  v.  Leipf,  101  Ala.  433, 

6.  Quilty  V.  Battie,  135  N.  Y.  201,  14  So.  667,  46  A.  S.  R.  122,  23  L.R.A. 
32   N.    E.   47,    17   L.R.A.   521.  622. 

Notes:  23  L.R.A.  623;  19  L.R.A.  9.  Strouse  v.  Leipf,  101  Ala.  433, 
(N.S.)  531.  14  So.  667,  46  A.  S.  R.  122,  23  L.R.A^ 

Where,  however,  a  painter  employed  622. 
vpon  a  house  built  by  a  man   upon       Note:  131  A.  S.  R.  159. 
land    owned    by    his   wife    had    been       But  see  supra,  par.  257. 
injured  by  the  giving  way  of  a  seaf- 
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by  contraxit.  If  coverture  avoided  the  contract  it  is  likewise  a  bar 
to  a  personal  recovery  for  her  wrongful  conduct,  for  nonliability  on 
her  contract  cannot  be  avoided  by  suing  ex  delicto.*^  This  principle 
denying  the  liability  in  tort  of  a  married  woman  for  her  conduct 
connected  with  her  invalid  contract  is  applied  in  the  case  of  infants." 
Where  the  common  law  disability  of  a  married  woman  to  contract 
has  been  removed  by  statute,  it  would  seem  that  she  should  be  held 
liable  for  her  neglect  of  duty  or  active  wrong,  though  a  contract 
on  her  part  is  the  primary  basis  for  the  creation  of  tiie  neglect  of 
duty  or  wrong.**  Thus  it  has  been  held  that  though  ordinarily  a 
wife  would  not  be  liable  to  a  nurse  attending  her  husband,  the  owner 
of  the  house,  for  injuries  due  to  the  defective  condition  of  the  prem- 
ises, still  when  she  promises  the  nurse  that  a  light  will  be  kept  bum* 
ing  during  the  night,  she  may  be  liable  in  damages  caused  by  the 
absence  of  the  light.** 

261.  Particular  Application  of  Rule. — ^In  application  of  the  gen- 
eral rule  stated  in  the  foregoing  paragraph  it  has  been  held  that  she 
is  not  liable  in  an  action  for  fraud  and  deceit  growing  out  of  her 
attempted  contracts.**  So  a  wife  cannot  be  held  liable  for  her  false 
and  fraudulent  representations  that  she  was  a  widow  at  the  time  she 
executed  to  the  plaintiff  a  bond  and  mortgage,  in  exchange  for  which 
he  gave  to  her  promissory  notes  to  a  large  amount  against  a  third 
person,*^  or  where  she  purchased  supplies  on  the  credit  of  her  hus- 
band and  falsely  or  fraudulently  represented  that  her  husband  had 
wrongfully  refused  to  furnish  the  same  and  that  they  were  necessary 
for  her  support.*®  So  it  has  been  held  that  if  a  man  sells  a  farm 
which  stands  in  his  wife's  name  but  is  not  her  separate  property, 

10.  Prestiss  v.  Paisley,  25  Fla.  927,  her  agent  in  the  management  of  her 
7  So.  56,  7  L.R.A.  640 ;  Graham  v.  separate  property. 

Tucker,  56  Fla.  307,  47  So.  563,  131  12.  McLeod  v.  Rawson,  215  Mass. 

A.  S.  R.  124,  19  L.R.A.(N.S.)    531;  257,  102  N.  E.  429,  46  L.R.A.(N.S.) 

Flesh  V.   Lindsay,  116   Mo.  1,  21   S.  547;   Atherton   v.   Barber,  112   Minn. 

W.  907,  37  A.   S.  R.  374;   Keen  v.  523,  128  N.  W.  827,  21  Ann.  Cas.  873. 

Hartman,  48  Pa.  St.  497,  86  Am.  Dec.  18.  McLeod  v.   Rawson,   215  Mass. 

606,  88  Am.  Dec.  472;   Ferguson   v.  257,  102  N.  E.  429,  46  L.R.A.(N.S.) 

Ncilson,  17  R.  I.  81,  20  Atl.  229,  33  547. 

A.  S.  R.  855,  9  L.R.A.  155;  Wood-  14.  Prentiss  v.  Paisley,  25  Fla.  927 

ward  V.  Barnes,  46  Vt.  332,  14  Am.  7  So.  56,  7  L.R.A.  640;  Graham  v 

Rep.  626;  Rowley  v.  Shepardson,  83  Tucker,  56  Fla.  307,  47  So.  563,  131 

Vt.  167,  74  Atl.  1002,  138  A.  S.  R.  A.  S.  R.  124,  19  L.R.A.(N.S.)  531. 

1078.  16.  Keen   v.   Hartman,  48   Pa.   St. 

Notes:  86  Am.  Dec.  609;  131  A.  S.  497,  86  Am.  Dec.  606,  88  Am.  Dec 

R.  138.  472. 

As  to  the  liability  of  the  husband  16.  Woodward    v.    Barnes,    46    Vt. 

in  such  cases,  see  infra,  par.  266.  332, 14  Am.  Rep.  626.    See  supra,  par. 

11.  See  Infants.  See  infra,  par.  230  et  seq.,  as  to  general  liability  of 
2G2,  as  regards  liability  of  a  wife  for  husband  for  necessaries  furnished  to 
the  torts  of  her  husband  committed  as  his  wife. 

1226 


13  B.  C.  L.  HUSBAND  AND  WIFE  §  262 

and  the  deed  is  executed  by  both,  she  is  not  liable  at  common  law 
for  accepting  and  appropriating  the  whole  or  a  part  of  the  considera- 
tion money  and  thereby  ratifying  the  sale^  though  she  does  so  with 
knowledge  of  misrepresentations  made  by  him  in  negotiating  the 
sale,  as  l£e  tort  is  based  on  her  contract  and  is  not  a  tort  simpliciter.^' 
It  has  been  held  that  where  personal  property,  such  as  government 
bonds,  was  entrusted  by  a  trustee  to  a  married  woman  for  her  safe 
keeping  and  to  use  the  interest  thereon  to  which  she  was  entitled  and 
the  bonds  to  be  returned,  that  though  she  was  not  liable  on-  the  agree- 
ment for  the  return  of  the  bonds,  still  she  would  be  liable  for  their 
oonv^*sion  if  she  wrongfully  disposed  of  them.**  It  would  seem  that, 
under  the  statutes  giving  a  married  woman  full  power  to  contract  as  if 
a  feme  sole  or  with  regard  to  her  separate  property,  she  may  be  held 
liable  for  her  fraud  or  deceit  connected  with  or  growing  out  of  con- 
tracts which  she  is  thus  authorized  to  make.*^  It  has  been  held  that 
where  a  husband  transfers  his  property  to  his  wife  with  intent  to  de- 
fraud his  creditors  and  she  in  order  to  procure  a  loan  to  herself,  con- 
veys the  property,  as  security,  to  one  ignorant  of  the  fraud,  she  is 
personally  liable  to  a  judgment  creditor  of  her  husband,  as  to  whom 
the  conveyance  to  her  is  void,  for  the  amount  of  the  loan,  or  a  sufB- 
ciency  thereof  to  satisfy  such  judgment.*®  A  different  rule,  however, 
has  been  announced  by  the  federal  supreme  court  in  case  of  a  trans- 
fer by  a  husband  to  his  wife  with  intent  to  defraud  creditors,  and 
it  is  there  held  that  in  such  a  case  a  personal  liability  did  not  attach 
to  the  wife  for  the  property  so  received  which  could  be  enforced 
against  her  separate  property.* 

262.  Tort  by  Husband  or  Others  as  Agent  or  Servant  of  Wife. — 
At  common  law,  due  to  the  disability  of  a  married  woman  to  con- 
tract, she  could  not  be  held  liable  in  tort  for  the  acts  of  her  alleged 
agents  or  servants,  because  the  foundation  of  the  rule  of  respondeat 
superior  is  contract,*  and  this  rule  is  not  affected  by  the  fact  that 
she  is  not  living  with  her  husband.*  On  the  other  hand,  according 
to  the  better  view  under  the  modern  statutes  a  married  woman  is 

17.  Rowley  v.   Shepardson,  83  Vt.  154  U.  S.  631,  14  S.  Ct.  1184,  24  U.  S. 
167,  74  Atl.  1002,  138  A.  S.  R.  1078.  (L.  ed.)  706. 

18.  Franklin's  Appeal,  115  Pa.  St.  2.  Fer^son  v.  Neilson,  17  R.  I.  81, 
534,  6  Atl.  70,  2  A.  S.  R.  583.  30  Atl.  229,  33  A.  S.  R.  855,  9  L.R.A. 

19.  Quilty  V.  Battie,  135  N.  Y.  201,  1 56 ;  Kellar  v.  James,  63  W.  Va.  139, 
32  N.  E.  47, 17  L.R.A.  521.  59  S.  E.  939,  14  L.R.A.(N.S.)  1003. 

20.  Bigbv  V.  Warnock,  115  Ga.  385,  Note:  131  A.  S.  R.  136. 

41  S.  E.  622,  57  L.R.A.  754.  See  infra,  par.  293,  as  regards  the 
1.  Phipps  V.  Sedgwick,  95  U.  S.  3,  general  effect  of  separation  or  absence 
24  U.  S.  (L.  ed.)  591;  United  States  of  husband  on  wife's  disability  to  con- 
Trust  Co.  V.  Sedgwick,  97  U.  S.  304,  tract. 

24  U.  S.  (L.  ed.)  954;  Huntington  v.       3.  Ferguson  v.  Neilson,  17  R.  I.  81, 

Saunders,  120  U.  S.  78,  7  S.  Ct.  356,  20  Atl.  229,  33  A.  S.  R.  855,  9  L.RJL 

30  U.  S.  (L.  ed.)  580;  Clark  v.  Beecher,  155  (case  of  domestic  servant). 
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liable  for  a  tort  committed  by  her  husband  or  other  person  while 
acting  within  the  scope  of  his  authority  as  her  agent  in  respect  to 
her  separate  estate.  A  necessary  consequence  of  the  statutory  enlarge- 
ment of  her  power  to  manage  and  control  her  property  is  a  corre- 
sponding increase  of  her  responsibility  for  all  acts  and  contracts 
relating  thereto  or  groMring  out  of  her  management  and  control  there- 
of. Where  she  does  act  independently  of  her  husband,  and  is  subject 
to  no  coercion  from  him,  but  makes  him  her  instrument  and  agent 
in  enforcing  some  supposed  right,  there  is  no  reason  for  regarding 
her  as  incapable  of  authorizing  or  ratifying  any  act  done  in  her 
tiame  and  behalf,  or  for  shielding  her  from  responsibility  therefor.^ 
It  has  also  been  held  that  a  married  woman  was  civilly  answerable 
for  personal  injulries  inflicted,  not  in  her  presence,  upon  a  third  per- 
son, by  her  husband,  while  acting  within  the  scope  of  his  authority 
as  her  agent  in  the  management  and  control  of  her  separate  prop- 
erty.* To  render  a  wife  liable  for  the  acts  of  her  husband  in  respect 
to  her  separate  property  it  is  necessary  that  he  should  have  acted 
as  her  agent  and  within  the  scope  of  his  authority;  thus,  if  a  wife 
is  conducting  a  lodging  house  and  her  husband  acting  independently 
and  not  aa  her  agent,  wrongfully  ejects  a  lodger,  his  wife  would  not 
be  liable  for  his  act.* 

263.  Tort  Committed  before  Marriage.*-Marriage  did  not  affect 
the  personal  liability  of  a  wife  for  her  tortious  act  committed  before 
marriage ; '  the  only  effect  in  such  a  case  as  heretofore  shown,  was 
that  the  husband  under  his  general  liability  for  his  wife's  antenuptial 
obligations  became  also  liable  therefor  if  his  liability  was  enforced 
during  coverture,®  and  as  will  be  seen  later  it  was  necessary  .to  join 
the  husband  as  a  party  defendant  as  in  case  of  other  actions  at  law 
against  a  married  woman.^ 

4.  Mathews  v.  livingston,  86  Conn,  fact  bought  with  his  wife's  money, 
263,  85  Atl.  529,  Aim.  Cas.  1914 A  and  upon  a  sale  thereof  fraudulently 
195;  Shane  v.  Lyons,  172  Mass.  199,  represented  that  the  title  was  dear, 
51  N.  E.  976,  70  A.  S.  R.  261 ;  Ather-  it  was  held  that  although  the  wife  ac- 
ton V.  Barber,  112  Minn.  523,  128  N.  cepted  the  proceeds  of  the  sale  she  did 
W.  827,  .21  Ann.  Gas.  873  (fraudulent  not  thereby  ratify  the  fraud,  it  appear- 
representation  by  husband  in  effecting  ing  that  she  had  no  knowledge  of  it, 
exchange  of  his  wife's  real  estate) ;  and  therefore  was  not  liable  in  an 
Flesh  V.  Lindsay,  115  Mo.  1,  21  S.  W.  action  against  her  and  her  husband 
907,  37  A.  S.  R.  374 ;  Kellar  v.  James,  for  the  amount  of  the  incumbrance, 
63  W.  Ya.  139,  59  S.  E.  939, 14  L.R.A.  although  he  was  so  liable. 
(N.S.)  1003.  6.  Shane  v.  Lyons,  172  Mass.  199, 

Notes :  131  A.  S.  R.  135 ;  23  L.R JL.  51  N.  E.  976,  70  A.  S.  R.  261. 

623;  19  L.R.A.(N.S.)   531;   21  Ann.  6.  Mathews  v.  Livingston,  86  Conn. 

Cas.  875.  263,   85   Atl.  529,  Ann.   Cas.  1914A 

But  see  Brown  v.  Wright,  58  Ark.  195. 

20,  22  S.  W.  1022,  21  L.R.A.  467,  7.  Note:  131  A.  S.  R.  137. 

where  a  husband  took  title  to  prop-  8.  See  supra,  par.  249. 

erty  in  his  own  name,  which  was  in  9.  See  infra,  pax.  475  et  seq. 
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LiabilUy  of  Husband' for  Wife's  Tort 

264.  In  General. — ^It  was  the  general  rule  of  the  common  law  that 
a  husband  was  civilly  liable  for  his  wife's  wrongful  acts  committed 
during  coverture.*®  This  liability  of  the  husband  was  settled  from 
an  early  date,  and  while  various  reasons  therefor  have  been  given 
its  original  foundation  is  not  clear,  but  it  seems  that  it  cannot  be 
said  to  have  been  rested  solely  on  the  fact  that  her  husband  could 
take  all  the  wife's  personal  property  and  her  earnings  and  could 
control  her  person,  or  that  she  had  no  estate  from  which  a  judgment 
against  her  could  be  satisfied,  added  to  the  supposed  merger  of  her 
legal  personalty  in  his.**  Some  of  the  cases  state  that  it  is  because 
the  husband,  at  common  law,  had  the  power  of  correcting  his  wife, 
and  that  he  was  therefore  responsible  for  her  conduct;  others  that, 
as  he  had  the  control  of  her  property,  he  should  be  answerahle  for 
ber  wrongs;  still  others  that,  as  she  could  not  be  sued  alone,  the 
injured  party  would  be  without  redrees  unless  the  husband  were  held 
liable  with  her;  and  this  latter  appears  to  be  the  theory  most  fre- 
quently advanced.**  This  liability  of  the  husband  for  his  wife's 
torts  existed  so  long  as  the  marriage  relation  existed,  and  the  fact 

10.  Hageman    ▼.     Vanderdoes,    15  864,  123  A.  S.  R.  730 ;  Missio  v.  Wil- 

Ariz.  312,  138  Pac.  1053,  Ann.  Cas.  liams,  129  Tenn.  504,  167  S.  W.  473, 

1915D  1197,  L.R.A.1915A  491;  Jack-  L.B.A.1915A  500;  Shaw  v.  Hallihan, 

son   V.    Williams,    92   Ark.   486,   123  46  Vt.  389,  14  Am.  Rep.  628;  Gill  v. 

S.    W.    751,    25    L.R.A.(N.S.)    840;  State,  39  W.  Va.  479,  20  S.  E.  568, 

Minor  v.  Mapes,  102  Ark.  351,  144  45  A.  S.  R.  928,  26  L.R.A.  655;  Cuenod 

S.  W.  219,  39  L.R.A.(N.S.)  214;  Hen-  v.  Leslie,  [1909]  1  K.  B.  (Eng.)  880, 

ley  V.  Wilson,  137  Cal.  273.  70  Pac.  16  Ann.  Cas.  375. 

21,  92  A.  S.  R.  160,  58  L.R.A.  941;  Notes:  6  Am.  Dec.  107;  92  A.  S.  R. 

Schuler  v.   Henry,  42   Colo.   367,   94  164;  6  L.R.A.  718;  7  L.R.A.  644;  9 

Pac.  360,  14  L.R.A.(N.S.)  1009;  Ball  Ann.  Cas.  1225. 

V.  Bennett,  21  Ind.  427,  83  Am.  Dec.  A  married  woman  may  disseize  an- 

356;  Norris  v.  Corkill,  32  Kan.  409,  other  without  the  assent  of  her  hus- 

4  Pac.  862,  49  Am.  Rep.  489;  Handy  band,  and  the  husband  will  be  liable 

V.  Foley,  121  Mass.  259,  23  Am.  Rep.  to  an  action  with  his  wife  for  such 

270 ;  Brazil  v.  Moran,  8  Minn.  236,  83  disseisin.     Little  v.  Gardner,  5  N.  H. 

Am.  Dec.  772 ;  Flesh  v.  Lindsay,  115  415,  22  Am.  Dec.  468. 

Mo.  1,  21  S.  W.  907,  37  A.  S.  R.  374 ;  11.  Henley  v.  Wilson,  137  Cal.  273, 

Little  V.  Gardner,  5  N.  H.  415,  22  Am.  70  Pac.  21,  92  A.  S.  R.  160,  58  L.R.A. 

Dec.  468;  Poor  v.  Poor,  8  N.  H.  307,  941. 

29  Am.  Dee.  664;  Rowing  v.  Manly,  12.  Schuler  v.  Henry,  42  Colo,  367, 

49  N.  Y.  192,  10  Am.  Rep.  346;  Hol'tz  94  Pac.  360,  14  L.R,A.(N.S.)   1009; 

V.  Dick,  42  Ohio  St.  23,  51  Am.  Rep.  Kowinsr  v.  Manly,  49  N.  Y.  192,  10 

791 ;  Mackinley  V.  McGregor,  3  Whart.  Am.  Rep.  346;   Roberts  v.   Lisenbee. 

(Pa.)  369,  31  Am.  Dec.  522;  Simmons  86  N.  C.  136,  41  Am.  Rep.  450;  Price 

V.  Brown,  5  R.  I.  299,  73  Am.  Dec.  v.  Clapp,  119  Tenn.  425,  105  S.  W. 

66;  Ferguson  v.  Neilson,  17  R.  I.  81,  864,    123   A.   S.   R.   730;    Cuenod   v. 

20  Atl.  22<^  33  A.  S.  R.  855,  9  L.R.A.  Leslie,   [1909]   1   K.  B.   (Eng,)   880, 

155;  Hubble  v.  Fogartie,  3  Rich.  L.  16  Ann.  Cas.  375. 

(S.  C.)  413,  45  Am.  Dee.  775;  Price  Notes:  92  A.  S.  R.  166;  131  A.  S, 

▼.  Clapp,  119  Tenn.  425,  105  S.  W.  R.  144;  9  Ann.  Cas.  1226. 
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that  they  were  living  separate  ahd  apart  did  not  aflFect  his  liability ;  ^' 
but  as  shown  later  it  only  existed  during  coverture,  and  if  the  wife 
died  the  husband's  liability  ceased  and  the  same  effect  has  been  given 
to  an  absolute  divorce.**  If  a  tort  is  committed  by  a  married  woman 
jointly  with  her  husband  or  under  his  direction  and  instigation,  his 
liability  as  in  case  of  any  other  joint  tortfeasor  is  unquestionable." 
So  a  husband  has  been  held  liable  for  injuries  received  by  a  licensee 
on  premises  belonging  to  his  wife  where  his  positive  act  created  the 
dangerous  condition  of  the  premises.**  On  the  other  hand,  it  would 
seem  that  the  marital  relation  alone  would  not  render  a  husband 
liable  for  the  acts  of  his  insane  wife  as  no  wrongful  conduct  could 
be  imputed  to  her  and  he  would  not  be  at  fault  if  he  used  due  care 
in  her  control.*' 

265.  Liability  as  Regards  Particular  Torts, — The  liability  of  a 
husband  for  his  wife's  torts  has  been  applied  practically  to  all  pure 
torts,  such  as  libel  and  slander,**  assault  and  battery,**  trespass  on 
real  or  personal  property,**  personal  injuries,*  conversion  of  personal 
property  by  the  wife  to  her  own  use,*  and  damages  to  adjoining 

13.  Graham  v.  Tucker,  56  Fla.  307,  486,  123  S.  W.  751,  25  L.R.A.(N.S.) 
47  So.  563, 131  A.  S.  R.  124, 19  L.R.A.  840;  Baker  v.  Young,  44  lU.  42,  92 
(N.S.)  531  (referring  to  early  Eng-  Am.  Dec.  149;  Yeates  v.  Reed,  4 
lish  authority);  Roberts  v.  Lisenbee,  Blackf.  (Md.)  463,  32  Am.  Dec.  43; 
86N.  C.  136,  41  Am.  Rep.  450;  Cuenod  Mousler  v.  Harding,  33  Ind.  176,  5 
V.  Leslie,  [1909]  1  K.  B.  (Eng.)  880,  Am.  Rep.  195,  overruled  on  another 
16  Ann.  Cas.  375.  point  by   Bonham   v.   Keen,  40   Ind. 

Notes:  92  A.  S.  R.  164;  30  L.R.A.  197;   Lane   v.   Brjant,  100   Ky.  138, 

322;  9  Ann.  Cas.  1228.  37     S.     W.     584,    36     L.R.A.     709; 

14.  See  infra,  par.  267.  Morgan  v.  Kennedy,  62  Minn.  348,  64 

15.  Minor  v.  Mapes,  102  Ark.  351,  N.  W.  912,  54  A.  S.  R.  647,  30  L.R.A. 
144  S.  W.  219.  39  L.R.A.(N.S.)  214;  521;  Price  v.  Clapp,  119  Tenn.  425, 
Handy  v.  Foley,  121  Mass.  259,  23  Am.  105  S.  W.  864,  123  A.  S.  R.  730 ;  Pol- 
Rep.  270.  ing  V.  Pickens,  70  W.  Va.  117,  73  S. 

16.  Note:  46  L.R.A.(N.S.)  547.  E.  251,  Ann.  Cas.  1913D  995. 

17.  Yeates  v.  Reed,  4  Blackf.  (Ind.)  Notes:  6  Am.  Dec.  107;  92  A.  S,  R. 
463,  32  Am.  Dec.  43  (libel  by  insane  167;  131  A.  S.  R.  143;  30  L.R.A.  521; 
wife) ;   Gove   v.   Farmers'   Mut.   Fire  9  Ann.  Cas.  1226. 

Ins.  Co.,  48  N.  H.  41,  97  Am.  Dec.  19.  Henley  v.  Wilson,  137  Cal.  273, 

572,  2  Am.  Rep.  168  (holding  that  an  70  Pac.  21,  92  A.  S.  R.  160,  58  L.R.A. 

insurance  company  is  responsible  for  941. 

the  loss  of  a  building  set  on  fire  by  the  Note :  9  Ann.  Cas.  1226. 

insane  wife  of  insured,  while  left  alone  20.  Ball  v.  Bennett,  21  Ind.  427,  83 

by  him,  where  she  had  been  left  alone  Am.  Dec.  356 ;  Handy  v.  Foley,  121 

on  other  occasions,  and  had  not  com-  Mass.  259,  23  Am.  Rep.  270. 

mitted  any  wrong  or  violence).     See  Note:  9  Ann.  Cas.  1227. 

Insurance,  as  regards  when  negligence  1.  Minor  v.  Mapes,  102  Ark.  351, 

of  the  insured  is  a  defense  to  the  in-  144  S.  W.  219,  39  L.R.A.(N.S.)   214. 

surer's   liability   on    a   fire   insurance  2.  Kowing  v.  Manly,  49  N.  Y.  192, 

policy.    And  see  Insanity,  as  to  lia-  10  Am.  Rep.  346. 

bility  of  insane  person  for  his  torts.  Note :  9  Ann.  Cas.  1227. 

18.  Jackson   ▼.   Williams,   92   Aik. 
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property  caused  by  the  negligence  of  his  wife's  servant  in  repairing 
and  remodeling  a  building  owned  by  her.*  And  it  has  been  held 
that  a  husband  is  liable  for  breaches  of  trust  committed  by  his  wife/ 
and  also  for  her  acts  committed  as  an  executor  de  son  tort.^ 

266.  Limitation  of  Husband's  Liability  Generally. — It  is  often 
broadly  stated  that  the  husband  is  liable  for  the  torts  of  his  wife 
committed  during  coverture,  and  this  would  imply  a  personal  lia- 
bility  to  the  same  extent  as  though  he  himself  had  committed  the 
wrongful  act.  He  is  not,  however,  liable  to  such  extent,  if  the  wrong 
of  the  wife  is  not  imputed  to  him  as  his  own  wrong.*  Thus  the 
torts  or  frauds  of  a  woman  for  which  her  husband  is  liable  at  the 
common  law  are  such  sa  are  torts  simpliciter,  or  cases  of  pure,  simple 
tort,  and  not  where  the  substantive  basis  of  the  tort  is  the  contract 
of  the  wife.  When  a  married  woman  attempts  to  enter  into  a  con- 
tract, which  is  not  binding  on  her  or  her  husband,  the  latter  cannot 
be  held  liable  ex  delicto  for  her  conduct  in  respect  to  such  contract 
or  wrongful  acts  growing  directly  out  of  it.'  Thus  where  a  mcirried 
woman  attempts  to  enter  into  a  contract  on  behalf  of  her  husband, 
without  authority  to  bind  him,  he  cannot  be  held  liable  for  her 
fraudulent  representations  as  to  her  authority  to  bind  him,  as  where 
she  purchases  necessaries  and  falsely  represents  that  they  are  neces- 
sary for  her  support.*  Under  a  statute  providing  that  every  husband 
living  with  his  wife  shall  be  jointly  liable  with  her  for  all  damages 
accruing  from  any  tort  committed  by  her  it  has  been  held  that  a 
husband  is  liable  jointly  with  his  wife  for  a  tort  committed  by  their 
minor  son  in  the  course  of  his  employment  as  clerk  in  the  wife's 
shop,  since  the  wife  herself  is  liable.*  It  seems  that  nothing  short  of 
a  marriage  de  jure  can  render  a  man  responsible  for  torts  committed 
by  his  wife.  Hence  a  man  with  whom  a  married  woman  contracts 
matrimony  cannot  be  held  liable  under  the  rule  discussed  herein  for 

3.  Flesh  V.  Lindsay,  115  Mo.  1,  21  St.  497,  86  Am.  Dec.  606,  88  Am.  Dec. 
S.  W.  907,  37  A.  S.  R.  374.  472 ;  Woodward  v.  Barnes,  46  Vt.  332, 

4.  Note:  9  Ann.  Cas.  1227.     *  14  Am.  Rep.  626;   Cuenod  v.  Leslie, 

5.  Hubble   v.  Fogartie,  3   Rich.  L.  [1909]  1  K.  B.  (Eng.)  880,  16  Ann. 
(S.  C.)  413,  45  Am.  Dec.  775;  Shaw  Cas.  375. 

V.  Hallihan,  46  Vt.  389,  14  Am.  Rep.  Notes:  92  A.  S.  R.  165;  131  A.  S. 
628.  R.  138;  9  Ann.  Cas.  1227. 

Note :  9  Ann.  Cas.  1227.  As  to  the  liability  of  a  married  wom- 

6.  Rowing  V.  Manly,  49  N.  Y.  192,  an  on  a  tort  growing  out  of  contract, 
10  Am.  Rep.  346;  Cuenod  v.  Leslie,  see  supra,  par.  260. 

[1909]  1  K.  B.  (Eng.)  880,  16  Ann.  8.  Woodward  v.  Barnes,  46  Vt.  332, 

Cas.  375.  14   Am.   Rep.   626.     See  supra,   par. 

Note:  16  Ann.  Cas.  379.  230   et  seq.,   as  regards  a  husband's 

7.  Graham  v.  Tucker,  56  Fla.  307,  general  liability  for  necessaries. 
47  So.  563, 131  A.  S.  R.  124, 19  L.R.A.  9.  Note :  16  Ann.  Cas.  379. 
(N.S.)  531;  Keen  v.  Hartman,  48  Pa. 
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a  tort  committed  by  her.*®    The  liability  of  a  husband  for  his  wife's 
torts  does  not  survive  against  his  estate.*^ 

267.  Termination  of  Coverture  as  Affecting  Liability. — On  the 
theory  that  a  husband's  liability  for  his  wife's  torts  is  to  a  large  extent 
the  result  of  the  fact  that  an  action  could  not  be  maintained  against 
the  wife  alone  during  coverture,  and  not  because  her  wrongful  act 
was  imputed  to  him,  it  was  well  settled  that  if  before  the  action  she 
died  the  right  of  action  against  him,  based  solely  on  his  liability 
as  husband,  ceased,  and  this  could  not  be  if  her  wrong  were  im- 
puted to  him  or  he  were  in  law  unqualifiedly  responsible  for  it.** 
So,  where  the  wife  died  pending  an  action  against  her  husband  and 
herself  for  her  tort  in  which  the  husband  did  not  participate,  the  action 
abated  as  to  him.**  Likewise  according  to  the  better  view  a  hus- 
band was  not  liable  after  an  absolute  divorce  for  the  torts  of  his  wife 
committed  during  the  coverture.**  And  in  England  it  has  been  held 
that  the  effect  of  the  Matrimonial  Act  of  1857,  is  to  put  the  wife 
for  all  civil  purposes  in  the  same  position  as  if  her  husband  were 
dead  during  all  the  time  that  the  decree  of  judicial  separation  is  in 
force,  and,  therefore,  in  an  action  against  husband  and  wife  for  fraud- 
ulent representations  by  the  wife  after  the  marriage,  whereby  the 
plaintiff  has  sustained  damage,  where  it  appears  that  the  husband 
had  no  knowledge  of  or  connection  with  the  fraud,  and  that  the  wife 
has  obtained  a  decree  absolute  for  judicial  separation  from  him  since 
the  commencement  of  the  action,  the  husband  is  entitled  to  judgment 
discharging  him  from  the  action.** 

10.  Note:  9  Ann.  Cas.  1226.  Notes:  131  A.  S.  B.  148;  9  Ann. 
This  rule  is  diif erent  from  that  ap-  Cas.  1228 ;  16  Ann.  Cas.  379. 

plied  when  it  is  sought  to  hold  a  man  13.  Rowing  v.  Manly,  49  N.  Y.  192, 

liable  for  the  acts  of  his  wife  as  his  10  Am.  Rep.  346;  Roberts  ▼.  Lisenbee, 

ostensible  agent.    See  supra,  par.  206  86  N.  C.  136,  41  Am.  Rep.  450. 

et  seq.  14.  Note:  9  Ann.  Cas.  1228.     See 

11.  Mousler  v.  Harding,  33  Ind.  176,  Divorce  and  Sepakation,  vol.  9,  p. 
5  Am.  Rep.  195,  overruled  on  another  489. 

point  by  Bonham  v.  Keen,  40   Ind.  15..  Cuenod  v.  Leslie,  [1909]  1  K.  B. 

197;  Cuenod  v.  Leslie,  [1909]  1  K.  B.  (Eng.)  880, 16  Ann.  Cas.  375. 

(Eng.)  880,  16  Ann.  Cas.  375.  In  a  more  recent  English  ease  where- 

Note:  30  L.R.A.  529.  in  it  appeared  that  while  a  husband 

12.  Schuler  v.  Henry,  42  Colo.  367,  and  wife  were  living  together,  she  by 
94  Pac.  360,  14  L.R.A.(N.S.)  1009;  reason  of  her  fraudulent  misrepre- 
Prentiss  v.  Paisley,  25  Fla.  927,  7  So.  sentations,  made  without  his  instiga- 
56,  7  L.R.A.  640;  Graham  v.  Tucker,  tion  but  with  his  authority  and 
56  Fla.  307,  47  So.  563,  131  A.  S.  R.  acquiescence,  procured  a  large  sum  of 
124,  19  L.R.A. (N.S.)  531;  Rowing  v.  money,  in  a  part  of  which  he  shared, 
Manly,  49  N.  Y.  192,  10  Am.  Rep.  the  husband  was  held  liable  for  the 
346;  Roberts  v.  Lisenbee,  86  N.  C.  136,  full  amount  as  an  independent  tort- 
41  Am.  Rep.  450;  Cuenod  v.  Leslie,  feasor,  notwithstanding  that  he  had 
[1909]  1  K.  B.  (Eng.)  880,  16  Ann.  procured  a  judicial  separation  from 
Cas.  375.  her.    Ann.  Cas.  1913D  '998  note* 
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268.  EfFect  of  Harried  Women's  Property  Acts;  Prevailing  View.— 

Statutes  changing  the  common  law  are  strictly  construed,  and  the 
common  law  is  held  abrogated  no  further  than  the  clear  import  of 
the  language  used  in  the  statutes  requires.^*  This  general  rule  of 
construction  is  applied  to  the  statutes  which  enlarge  the  property 
rights  of  married  women  and  their  right  to  contract  and  to  sue  and 
be  sued,  and  therefore  they  do  not,  unless  clearly  so  provided,  abro- 
gate the  xiommon  law  rule  imposing  on  a  husband  civil  liability  for 
the  tortious  acts  of  his  wife.*^  Thus  a  husband's  common  law  lia- 
bility for  an  assault  committed  by  his  wife  has  been  held  not  to  be 
abrogated  by  such  statutes ;  ^®  and  the  same  has  been  held  true  as  to 
slander  or  libel  uttered  or  published  by  her  without  his  participa- 
tion ;  *•  and  also  in  a  suit  by  a  wife  against  her  father-in-law  for  the 
act  of  the  latter's  wife  in  alienating  the  affections  of  the  plaintiflF's 
husband.*®  It  has  also  been  held  that  a  man  riding  with  his  wife  in 
her  automobile,  which  she  was  driving,  was  answerable  for  injuries 
negligently  inflicted  by  her  on  pedestrians.^ 

269.  Qualification  of  Prevailing  View. — ^The  view,  as  to  the  non- 
abrogation  of  the  husband's  common  law  liability  for  his  wife's  torts, 
on  the  principle  of  justice,  seems  to  be  subject  to  the  qualification  that 

16.  Kies  V.  Young,  64  Ark.  381,  42  R.  169;  131  A.  S.  R.  149,  156;  7 
S.  W.  669,  62  A.  S.  R.  198;  Morgan  L.R.A.  644;  30  L.R.A.  522;  14  L.R.A, 
V.  Kennedy,  62  Minn.  348,  64  N.  W.  (N.S.)  1005;  25  L.R.A.(N.S.)  840; 
912,  54  A.  S.  R.  647,  30  L.R.A.  521;  L.R.A.1915A  491;  9  Ann.  Cas.  1226, 
Kellar  v.  James,  63  W.  Va.  139,  59  1229 ;  Ann.  Cas.  1913D  997. 

S.  E.  939, 14  L.R.A.(N.S.)  1003.  And  18.  Henley  v.  Wilson,  137  Cal.  273, 
see  Statutes.  70  Pac.  21,  92  A.  S.  R.  160,  68  L.R.A. 

17.  Kies  V.  Young,  64  Ark.  381,  42  941. 

S.  W.  669,  62  A.  S.  R.  198;  Jackson  Note:  131  A.  S.  R.  159. 

V.  Williams,  92  Ark.  486,  123  S.  W.  19.  Jackson   v.    WHliams,   92   Ark. 

751,  25  L.R.A.(N.S.)   840;  Minor  v.  486,  123  S.  W.  751,  25  L.R.A.(N.S.) 

Mapes,  102  Ark.  351,  144  S.  W.  219,  840;   Morgan  v.  Kennedy,  62  Minn. 

:]9  L.R.A.(N.S.)  214;  Henley  v.  Wil-  348,  64  N.  W.  912,  54  A.  S.  R.  647,  30 

son,  137  Cal.  273,  70  Pac.  21,  92  A.  S.  L.R.A.  521 ;  Poling  v.  Pickens,  70  W. 

R.   160,   58   L.R.A.   941;    Morgan   v.  Va.  117,  73  S.  E,  251,  Ann.  Cas.  1913D 

Kennedy,  62  Minn.  348,  64  N.  W.  912,  995. 

54  A.  S.  R.  647,  30  L.R.A.  521;  Quilty  Notes:  131  A,  S.  R.  159;  30  L.R.A. 

V.  Battle,  135  N.  Y.  201,  32  N.  E.  47,  622;  14  L.R.A.(N.S.)  1006;  Ann.  Cas. 

17  L.R.A.  621;  Holtz  v.  Dick,  42  Ohio  1913D  997. 

St.   23,  51   Am.   Rep.  791;   Withrow  20.  Holtz  v.  Dick,  42  Ohio  St.  23, 

V.  Smithson,  37  W.  Va.  757,  17  S.  E.  51  Am.  Rep.  791, 

316,  19  L.R.A.  762;  Gill  v.  State,  39  Notes:  131  A.  S.  R.  159;  14  L.R.A. 

W.  Va.  479,  20  S.  E.  568,  45  A.  S.  R.  (N.S.)  1006. 

928,  26  L.R.A.  655;  Kellar  v.  James,  See  infra,  par.  507  et  seq.,  as  re< 
63  W.  Va.  139,  59  S.  E.  939, 14  L.R.A. .  gards  liability  generally  for  the  aliena- 

(N.S.)    1003;   Poling  v.   Pickens,   70  tion  of  the  aSEections   of  a  married 

W.  Va.  117,  73  S.  E.  251,  Ann.  Cas.  man  or  woman. 

1913D  995;  Cuenod  v.  Leslie  [1909]  1.  Minor  v.  Mapes,  102  Ark.  351, 

1  K.  B.  (Eng.)  880, 16  Ann.  Cas.  375.  144  S.  W.  219,  39  L.RJL.(N.S.)  214. 
Notes:  83  Am.  Dec,  778;  92  A.  S. 

R.  C.  L.  Vol.  XIII.— 78.     1233 


§  270  HUSBAND  AND  WIFE  13  R.  C.  L. 

where  the  management  of  her  separate  property  is  intrusted  to  her  by 
the  statute  she  alone  should  be  held  liable  for  her  wrongful  conduct 
growing  out  of  her  management  of  such  estate.*  Thus  it  has  been 
held  in  a  recent  well  considered  case  that  under  a  statute  giving  mar- 
ried women  the  right  to  manage  their  separate  property,  a  man  is  not 
liable  for  torts  committed  in  the  management  of  his  wife's  statutory 
separate  estate,  such  as  injuries  to  a  tenant  by  the  operation  of  an 
elevator  in  her  apartment  house,  where  he  was  not  present,  and  did 
not  direct  or  otherwise  participate  in  the  management,  although  his 
express  statutory  exemption  extends  only  to  liability  for  debts  and 
liabilities  contracted  by  the  wife  before  marriage.*  Also  it  has  been 
held  that  a  husband  is  not  liable  for  injuries  caused  by  a  vicious  dog 
kept  by  the  wife  on  her  premises,*  but  the  mere  fact  that  a  vicious 
dog  was  kept  on  premises  owned  by  a  married  woman  would  not  release 
her  husband  from  liability  for  injuries  caused  thereby,  if  there  is  no 
proof  as  to  whom  the  dog  belonged  and  by  whom  it  was  in  fact  kept;  * 
and  it  has  been  held  that  a  husband  was  liable  for  damages  done  by 
dogs  harbored  on  premises  owned  by  his  wife  where  it  appeared  that 
he  lived  thereon  with  his  family  and  supported  them  and  the  dogs,* 
even  though  at  the  time  he  was  absent  from  the  country  and  had  no 
knowledge  of  their  presence.'  It  has  been  held  that  a  husband  was 
liable  jointly  with  his  wife  for  damages  to  adjoining  property  caused 
by  the  negligence  of  his  wife's  servant  in  the  remodeling  and  repair 
of  a  building  owned  by  her.* 

270.  Minority  View  as  to  the  Married  Women's  Property  Acts. — 
In  a  number  of  well  considered  cases  the  broad  view  is  taken  that  the 
married  women's  property  acts  abrogate  the  common  law  rule  imposing 
on  the  husband  liability  for  the  wife's  torts,  if  there  was  no  participa- 
tion therein  on  the  husband^s  part.*    The  reason  given  for  this  view 

2.  Henley  v.  Wilson,  137  Cal.  273,  Ann.  Cas.  1229. 

70  Pac.  21,  92  A.  S.  R.  160,  58  L.R.A.  5.  Note:  23  L.R.A.  623. 

941 ;  Boutell  v.  Shellaberger,  264  Mo.  6.  Strouse  v.  Leipf ,  101  Ala.  433, 14 

70,  174  S.  W.  384,  L.R.A.1915D  847;  So.  667,  46  A.  S.  R.  122,  23  L.R.A. 

Quilty  V.  Battie,  135  N.  Y.  201,  32  N.  622. 

E.  47, 17  L.R.A.  521;  Roberts  v.  Lisen-  Note:  Ann.  Cas.  1914B  608. 

bee^  86  N.  C.  136,  41  Am.  Rep.  450.  See  supra,  par.  257,  as  to  liability 

Notes:  131  A.  S.  R.  157;  23  L.R.A.  of  wife  for  harboring  a  vicious  tog 

623;    14   L.R.A.(N.S.)    1003;    L.R.A.  on  her  premises. 

1915 A  493;  9  Ann.  Cas.  1229.  7.  Missio  v.  Williams,  129  Tenn.  504, 

3.  Boutell  V.  Shellaberger,  264  Mo.  167  8.  W.  473,  L.R.A.1915A  500. 

70,  174  S.  W.  384,  L.R.A.1915D  847  8.  Flesh  v.  Lindsay,  115  Mo.  1,  21 
(limiting  the  effect  of  the  decision  in  S.  W.  907,  37  A.  S.  R.  374  (this  case, 
Flesh  V.  Lindsay,  115  Mo.  1,  21  S.  W.  .however,  is  limited  in  the  later  case  of 
907,  37  A.  S.  R.  374,  referred  to  later  Boutell  v.  Shellaberger,  264  Mo.  70, 
in  this  section).  174  S.  W.  384,  L.R.A.1915D  847,  re- 

4.  Quilty  V.  Battie,  135  N.  Y.  201,  f erred  to  supra  this  section). 

32  N.  E.  47, 17  L.R.A.  521.  9.  Hageman  v.  Vanderdoes,  15  Ariz. 

Notes:    14    L.R.A.(N.S.)    1004;    9   312,  138  Pac.  1053,  Ann.  Gas.  1915D 
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is  that  the  intention  of  the  legislature  to  abrogate  the  common  law 
rule,  that  husband  and  wife  are  one  person,  and  to  give  the  wife  the 
right  to  control  iier  own  time,  to  manage  her  separate  property,  and 
contract  with  reference  to  it,  is  plainly  indicated  by  tliese  statutes; 
and  that  while  they  do  not  expressly  repeal  the  common  law  rule  that 
the  husband  is  liable  for  the  torts  of  the  wife,  they  have  made  such 
modification  of  his  rights  and  her  disabilities  as  wholly  to  remove  tho 
reason  for  the  liability.^®  Thus,  this  class  of  statutes  has  been  held 
to  abolish  the  common  law  rule  that  the  husband  is  liable  for  a  slander 
uttered  by  his  wife  without  his  participation,**  or  for  an  assault  com- 
mitted by  his  wife  in  his  presence,  but  in  disobedience  to  his  express 
wishes  and  command.*^  An  analogous  construction  has  been  given  as 
heretofore  shown,  though  the  authorities  are  not  in  accord,  to  the 
Married  Women's  Property  Acts  on  the  liability  of  the  husband  for 
the  antenuptial  debts  of  the  wife.*' 

271.  Express  Abrogation  of  Common  Law  Liability. — In  some 
instances  the  statutes  have  expressly  provided  that  a  husband  shall 
not  be  liable  for  the  torts  of  his  wife  committed  by  her  without  his 
participation.**  It  has  been  held  that  a  statute  securing  to  married 
women  their  separate  estates  does  not  deprive  the  husband  of  his 
power  and  authority  as  head  of  the  family,  nor  render  him  any  the 
less  accountable  for  the  economy  and  administration  of  the  household. 
That,  therefore,  if  the  family  occupies  premises  which  are  the  separate 
estate  of  the  wife,  and  a  vicious  dog  is  kept  thereon  belonging  to  her, 
the  husband  is  answerable  for  the  injuries  resulting  from  the  escape 
of  such  dog,  and  his  attacking  a  third  person  on  a  highway  adjacent 
to  the  premises,  though  a  statute  provides  that  a  husband  shall  not  be 
answerable  for  the  torts  of  his  wife  in  which  he  does  not  participate.** 

1197,  L.R.A.1915A  491;  Schuler  v.  Am.  Rep.  578;  Norris  v.  Corkill,  32 
Henry,  42  Colo.  367,  94  Pac.  360,  14  Kan.  409,  4  Pac.  862^  49  Am.  Rep. 
L.R.A.(N.S.)  1009;  Martin  v.  Robson,  489;  Lane  v.  Bryant,  100  Ky.  138,  37 
65  111.  129,  16  Am.  Rep.  578;  Norris  S.  W.  584,  36  L.R.A.  709. 
V.  Corkill,  32  Kan.  409,  4  Pac.  862,  49  Notes:  131  A.  S.  R.  159;  30  L.R.A. 
Am.  Rep.  489;  Lane  v.  Bryant,  100   522. 

Ky.  138,  37  S.  W.  684,  36  L.R.A.  709 ;       12.  Goken  v.  Dallugge,  72  Neb.  16, 
Goken  v.  Dallugge,  72  Neb.  16,  99  N.  99  N.  W.  818,  101  N.  W.  244,  103  N. 
W.  818,  101  N.  W.  244,  103  N.  W.   W.  287,  9  Ann.  Cas.  1222. 
287,  9  Ann.  Cas.  1222;  Culmer  v.  Wil-       Note:  14  L.RA.(N.S.)  1008. 
son,  13  Utah  129,  44  Pac.  833,  57  A.       13.  See  supra,  par.  253. 
S.  R.  713.  14.  Strouse  v.  Leipf,  101  Ala.  433, 

Notes:  83  Am.  Dec.  777;  92  A.  S.  14  So.  667,  46  A.  S.  R.  122,  23  L.R.A. 
R.  169;  131  A.  S.  R.  149;  25  L.R.A.  622. 

(N.S.)  840;  L.R.A.1915A  493;  9  Ann.  Notes:  92  A.  S.  R.  170;  131  A.  S. 
Cas.  1228 ;  16  Ann.  Cas.  379 ;  Ann.  R.  157 ;  23  L.R.A.  623 ;  30  L.R.A.  524 ; 
Cas.  1913D  998.  14  L.R.A.(N.S.)    1007;  9   Ann.   Cas. 

10.  Martin  v.  Robson,  65  111.  129,  16   1228. 

Am.  Rep.  578.  15.  See  supra,  par.  257. 

11.  Martin  v.  Robson,  65  111.  129, 16 
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It  would  seem  that  a  statute  relieving  a  husband  of  liability  for  his 
wife's  torts,  does  not  have  a  retroactive  effect  so  as  to  relieve  him  of 
such  liability  as  to  her  torts  committed  prior  to  the  enactment  of  the 
statute,  and  certainly  a  judgment  recovered  against  the  husband 
therefor  prior  to  the  enactment  of  the  statute  would  be  enforceable 
against  him  after  the  enactment.^* 

272.  Enforcement  of  Liability  and  Exoneration  of  Husband's 
Property. — Where  the  husband  was  in  no  way  a  participant  in  the 
tort  of  his  wife,  but  it  is  sought  to  hold  him  liable  therefor  by  reason 
solely  of  the  marriage  relation,  it  was  necessary  that  his  wife  be  joined 
as  a  party  defendant  with  him.*'  Therefore  it  has  been  held  where 
the  defendant  as  bailee  held  property  of  the  plaintiff  under  instruc- 
tions not  to  deliver  it  to  any  one  without  plaintiff's  written  order  but 
nevertheless  delivered  the  property  to  the  plaintiff's  wife  on  an  order 
which  proved  to  be  a  forgery,  that  the  defendant  was  liable  for  the 
value  of  the  property,  notwithstanding  the  fact  that  the  defendant 
could  maintain  an  action  against  both  the  husband  and  wife  for  the 
wrongful  act  of  the  latter,  since  to  allow  this  defense  would  be  equiva- 
lent to  enforcing  a  right  of  action  against  the  husband  alone  for  a  tort 
committed  wholly  by  the  wife,  which  could  not  be  done.**  The  objec- 
tion for  failure  to  join  a  wife  as  a  party  defendant  in  an  action  against 
the  husband  for  his  wife's  tort  cannot  be  raised  for  the  first  time  on 
appeal.*'  When  a  judgment  is  rendered  against  husband  and  wife 
for  her  tort  in  which  he  did  not  participate,  and  she  has  separate 
property,  it  seems  that  the  husband  is  entitled  to  have  her  property 
first  applied  to  the  satisfaction  of  the  judgment.** 

273.  Damages;  Civil  Arrest. — For  the  reason  that  a  husband's  lia- 
bility for  his  wife's  torts  is  not  based  on  any  imputation  to  him  of  her 
wrongful  act,  it  is  held  that  if  the  husband  in  no  way  participated 
in  the  wrongful  act,  punitive  or  vindictive  damages  cannot  be  awarded 
against  him.*  In  so  far,  however,  as  the  damages  are  compen-^^atory, 
a  husband  is  liable  to  the  same  extent  as  the  wife  would  have  been 

16.  Note:  30  L.R.A.  523.  tions  of  questions  not  raised  below. 

17.  Kowing  V.  Manly,  49  N.  Y.  192,  20.  Rowing  v.  Manly,  49  N.  Y.  192, 
10  Am.  Rep.  346;  Roberts  v.  Lisen-  10  Am.  Rep.  346;  Price  v.  Clapp,  119 
bee,  86  N.  C.  136,  41  Am.  Rep.  450.  Tenn.  425, 105  S.  W.  864, 123  A.  S.  R. 

Notes:  30  L.R.A.  527;  9  Ann.  Cas.  730. 
1226.  Note:  30  L.R.A.  530. 

18.  Kowing  V.  Manly.  49  N.  Y.  192,       1.  Price   v.  Clapp,  119  Tenn.  425, 
10   Am.   Rep.  346.     See  supra,  par.  105  S.  W.  864,  123  A.  S.  R.  730. 
206  et  seq.,  as  regards  the  extent  of       Note:  Ann.  Cas.  1913D  998. 

the  agency  of  a  wife  for  her  husband.  See  generally.  Damages,  vol.  8,  p. 

19.  Minor  v.  Mapcs,  102  Ark.  351,  595  et  seq.,  as  regards  dreumstances 
144  S.  W.  219,  39  L.R.A.(N.S.)  214.  under  which  exemplary  damages  may 
See  Appeal  and  Error,  vol.  2,  p.  69  be  awarded. 

et  seq.,  as  regards  general  considera- 
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if  the  tort  had  been  committed  by  her  while  a  feme  sole.'  And  the 
broad  rule  has  been  laid  down  that  a  husband  is  liable  for  his  wife's 
acts,  if  liable  at  all,  to  the  same  extent  as  if  he  alone  were  answerable, 
and  on  principle  it  would  seem  that  punitive  damages  may  be  assessed 
against  him  in  a  proper  case,  though  he  in  no  way  participated  in 
his  wife's  tort.'  The  fact  that  the  husband  caused  his  wife  to  go 
to  the  person  concerning  whom  she  had  uttered  slanderous  words  and 
retract  the  same  cannot  be  received  in  mitigation  of  damages.^  Like- 
wise it  has  been  held  that  the  conduct  of  the  defendant  husband  in 
trying  to  prevent  the  circulation  of  the  slanderous  words  at  the  time 
they  were  spoken  by  his  wife  and  afterwards,  and  his  statement  that 
the  charge  was  false,  was  not  to  be  considered  by  the  jury  in  mitiga- 
tion of  damages.*  The  liability  of  a  husband  for  his  wife's  torts, 
though  he  did  not  participate  therein,  renders  him,  it  seems,  subject 
to  civil  arrest  to  the  same  extent  as  tliough  he  himself  committed  the 
tort.* 

Criminal  Re^onsibility 

274.  Crimes  of  Married  Women  Generally .-^As  a  general  rule  a 
married  woman  is  criminally  liable  for  her  criminal  acts  including 
misdemeanors,  not  committed  under  the  coercion  of  her  husband.* 
In  case  of  the  lesser  felonies  and  misdemeanors  she  is  not  liable  for 
acts  committed  under  the  coercion  and  command  of  her  husband. 
And  it  has  been  said  to  have  always  been  the  practice  in  England 
in  case  of  the  jif'osecution  of  a  married  woman  to  ask  the  jury  whether 
she  acted  under  marital  compulsion,  and  when  the  jury  found  that 
she  so  acted  to  direct  an  acquittal.®  Where  a  husband  directs  his 
wife  to  perform  the  act  in  his  presence  his  directions  are  equivalent 
to  his  commands.®  So  under  the  common  law  rule  it  was  well  settled 
that  where  a  crime,  with  some  exceptions,  was  committed  by  a  mar- 
ried woman  conjointly  with  or  in  the  presence  of  her  husband,  prima 
facie  she  was  not  criminally  liable,  as  it  was  presumed  that  she  acted 

2.  Austin  y.  Wilson,  4  Cush.  (Mass.)    463,  32  Am.  Dec.  43. 

273,  60  Am.  Dec.  766.  6.  Note :  30  L.R.A.  524,  530. 

3.  Austin  V.  Wilson,  4  Cush.  (Mass.)  7.  State  v.  Cleaves,  59  Me.  298,  8 
273,  50  Am.  Dec.  766  (in  this  case  the  Am.  Rep.  422;  State  v.  Miller,  162  Mo. 
liability  of  the  husband  for  punitive  253,  62  S.  W.  692,  85  A.  S.  R.  498; 
damages  for  his  wife's  libel  was  de-  GiQ  v.  State,  39  W.  Va.  '479,  20  S.  E. 
nied  because  the  libel  was  punishable  568,  45  A.  S.  R.  928,  26  L.R.A.  655. 
as  a  criminal  offense  and  therefore  Notes:  33  A.  S.  R.  94;  45  A.  S.  R. 
punitive  damages  were  not  allowable  937. 

in  such  a  case).  Ab  to  criminal  acts  affecting  each 

Note :  30  L.R. A.  529.  other,  see  infra,  par.  446  et  seq. 

4.  Mousler  v.  Harding,  33  Ind.  176,       8.  Note:  8  Eng.  Rul.  Cas.  41. 

5  Am.  Rep.  195,  overruled  on  another  9.  Mulvey  v.  State,  43  Ala.  316,  94 
point  by  Bouham  v.  Keen,  40  Ind.  197.  Am.  Dec.  684. 

5.  Yeales  v.  Reed,  4  Blackf.  (Ind.) 
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in  obedience  to  his  commands  and  under  his  coercioi^.**  The  reason 
for  the  rule  exempting  a  married  woman  from  liability  for  a  crime 
committed  in  the  presence  of  her  husband  is  not  entirely  clear  and  19 
said  not  to  be  placed  on  the  ground  of  duress.^^  (4  BL  Com.  28.) 
Blackstone  says  that  this  doctrine  is  at  least  a  thousand  years  old 
in  England,  being  found  among  the  laws  of  King  Ina,  the  West 
Saxon.^*  To  relieve  a  woman  of  criminal  liability  for  her  act  on  the 
ground  that  she  acted  under  the  coercion  of  her  husband,  her  coverture 
must  be  clearly  proven.^'  When  a  judgment  for  a  fine  is  rendered 
against  a  married  woman  it  is  enforceable  out  of  her  separate  estate.** 
In  some  instances  the  presumption  of  coercion  has  been  abolished 
by  statute,  and  married  women  are  made  fully  liable  for  their  criminal 
acts,  while  in  other  instances  they  have  been .  expressly  declared  in- 
capable of  committing  crimes,  except  felonies,  when  acting  under  the 
threats,  command  or  coercion  of  their  husbands.**  On  the  other 
hand,  the  modem  statutes  enlarging  the  property  rights  of  married 
women  and  removing  their  common  law  disabilities  to  contract,  are 
not  construed  or  given  the  effect,  according  to  the  better  view,  of 
changing  or  modifying  the  common  law  rule  as  to  their  criminai 
liability  for  acts  committed  in  the  presence  of  their  husbands.** 

275.  Rebutting  Presumption  of  Coercion. — According  to  the  better 
view,  where  a  married  woman  commits  a  criminal  act  in  the  presence 
of  or  jointly  with  her  husband,  the  presumption  of  coercion  is  prima 
facie  only,  and  she  may  be  held  criminally  liable  if  it  is  shown  that 
she  acted  of  her  free  will  and  volition.*'     This  presmnption  is  very 

10.  Mulvey  v.  State,  43  Ala.  316,  94       12.  See  Nolan  v.  Traber,  49  Md.  460, 
Am.  Dec.  684;  Strouse  v.  Leipf,  101   33  Am.  Rep.  277. 

Ala.  433,  14  So.  667,  46  A.  S.  R.  122,  13.  Davis  v.  State,  15  Ohio  72,  45 
23  L.R.A.  622;  Sclmler  v.  Henry,  42  Am.  Dec.  559. 

Colo.  367,  94  Pac.  360, 14L.R.A.(N.S.)  14.  Gill  v.  State,  39  W.  Va.  479,  20 
1009;  State  v.  Cleaves,  59  Me.  298,  8  S.  E.  568,  45  A.  S.  R.  928,  26  L.R.A. 
Am.   Rep.  422;  Nolan  v.   Traber,  49  655. 

Md.  4(i0,  33  Am.  Rep.  277;  Com.  v.  15.  State  v.  Ma  Foo,  110  Mo.  7,  19 
Neal,  10  Mass.  152,  6  Am.  Dec.  105 ;  S.  W.  222,  33  A.  S.  R.  414  (referring 
Handy  v.  Foley,  121  Mass.  259,  23  Am.  to  statutes  in  other  jurisdictions). 
Rep.  270;  State  v.  Ma  Foo,  110  Mo.  Notes:  33  A.  S.  R.  93;  106  A.  S.  R. 
7,  19  S.  W.  222,  33  A.  S.  R.  414;  726;  19  L.R.A.  359. 
State  v.  Miller,  162  Mo.  253,  62  S.  W.  16.  Notes:  33  A.  S.  R.  96;  106  A. 
692,  85  A.  S.  R.  498 ;  Poor  v.  Poor,  8  S.  R.  726. 

N.  H.  307,  29  Am.  Dec.  664;  Davis  17.  State  v.  Cleaves,  59  Me.  298,  8 
V.  State,  15  Ohio  72,  45  Am.  Dec.  Am.  Rep.  422;  Nolan  v.  Traber,  49 
rj59.  Md.  460,  33  Am.  Rep.  277;  Handy  v. 

Notes:  6  Am.  Dec.  106;  33  A.  S.  R.  Foley,  121  Mass.  259,  23  Am.  Rep. 
89;  106  A.  S.  R.  725;  19  L.R.A.  358.  270;  People  v.  Wright,  38  Mich.  774, 

11.  No^« :  33  A.  S.  R.  89.  See  gen-  31  Am.  Rep.  331 ;  State  v.  Ma  Foo, 
erally,  Criminal  Law,  vol.  8,  p.  125,  110  Mo.  7,  l9  S.  W.  222,  33  A.  S.  R. 
as  to  when  duress  is  a  defense  to  crim-  414;  State  v.  Miller,  162  Mo.  253,  62 
inal  responsibility.  S.  W.  692,  85  A.  S.  R.  498;  Edwards 
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slight,  and  may  be  rebutted  by  slight  circumstauces.**  Tlius,  where 
a  woman  choked  a  man  and  told  him  to  keep  still,  while  her  husband 
picked  his  pockets,  the  jury  was  held  to  be  justified  in  finding  that 
she  was  not  acting  under  coercion,  but  independently.^*  A  married 
woman  may  be  convicted  of  a  crime  committed  in  her  husband's 
presence,  if  it  is  proved  that  the  husband  was  not  the  inciter  or  respon- 
sible agent  in  the  crime;  the  state  need  not  show  that  the  husband 
actually  disapproved  the  crime,  nor  should  the  jury  be  instructed 
that  in  the  absence  of  evidence  of  such  disapproval  the  wife  must  be 
acquitted.^®  Still  practical  weight  must  be  given  to  this  presumption, 
and  in  the  absence  of  any  evidence  to  rebut  it,  her  conviction  cannot 
be  sustained.^ 

276.  Presence  of  Husband  as  Essential  to  Presumption  of  Coer- 
cion.— Generally  there  is  no  presumption  that  acts  done  by  a  woman 
in  her  husband's  absence  are  done  under  his  coercion  or  control,  and 
therefore  if,  in  his  absence,  she  d(.os  a  criminal  act,  even  by  his  order 
or  procurement,  her  coverture  is  no  defense.'  Still  there  is  authority 
for  the  position  that  the  presence  of  the  husband  which  will  prima 
facie  excuse  the  wife  need  not  be  actual,  that  he  need  not  be  in  sight 
of  or  in  the  same  room  with  her.'  And  it  has  been  held  that  if,  at 
his  instigation  and  request,  she  procures  a  revolver  and  takes  it  to  him 
in  jail,  where  he  is  confined,  for  the  purpose  of  assisting  him  to  escape. 
and  he  actively  participates  with  her  in  conveying  the  revolver  into 
the  jail,  it  must  be  presumed  that  she  acts  under  his  direction  and 
coercion,  and  she  is  entitled  to  acquittal  of  any  charge  brought  against 
her  for  the  commission  of  such  act  unless  the  presumption  is 
rebutted.* 

277.  Application  of  Rule  to  Particular  Crimes  Generally. — The 
common  law  rule  exempting  a  married  woman  from  liability  for 
crimes  committed  under  the  coercion  or  presumed  coercion  of  her 

V.  Wessinger,  65  S.  C.  161,  43  S.  E.    S.  W.  692,  85  A.  S.  R.  498. 

518,  95  A.  S.  R.  789.  2.  Nolan  v.  Traber,  49  Md.  460,  33 

Notes:  33  A.  S.  R.  93;  106  A.  S.   Am.   Rep.   277    (holding  that  an   ac- 
R.  725;  19  L.R.A.  359.  tion    of    slander    will    lie    for    words 

As  heretofore  shown,  this  rule  also  imputing  to  a  wife  the  commission  of 
applied  as  regards  her  tortious  act  a  felony  jointly  with  her  husband,  but 
committed  in  the  presence  of  her  hus-  not  in  his  presence) ;  Heckle  v.  Lurvey, 
band,  and  she  could  be  held  civilly  101  Mass.  344,  3  Am.  Rep.  366;  Handy 
liable  therefor  if  she  acted  voluntarily  v.  Foley,  121  Mass.  259,  23  Am.  Rep. 
and  of  her  free  will.  See  supra,  par.  270. 
258.  Notes:  33  A.  8.  R.  94;  19  L.R.A. 

18.  State  V.  Cleaves,  59  Me.  298,  8   359. 

Am.  Rep.  422.  3.  Notes:  33  A.  S.  R.  95;  106  A.  S. 

19.  People  V.  Wright,  38  Mich.  744,   R.  726;  19  L.R.A.  359. 

31  Am.  Rep.  331.  4.  State  v.  Miller,  162  l\Io.  253,  62 

20.  State   V.    Ma  Too,   110   M«   7,   S.  W.  692.  85  A.  S.  R.  498. 

19  S.  \V.  222,  33  A.  S.  R.  414.  Notes :  106  A.  S.  R.  726 ;  19  L.R JL 

1    Stale  V.  Miller,  162  Mo.  253,  62    358. 
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husband  applied  to  all  classes  of  misdemeanors^*  such  as  assault  and 
battery,^  illegal  sale  of  intoxicating  liquors,'  the  receipt  of  stolen 
goods^  or  larceny,^  and  abortion  or  attempt  to  procure  an  abortion.* 
Where  a  disorderly  house  is  maintained  on  premises  owned  by  a  wife 
but  on  which  she  and  her  husband  live,  prima  facie,  the  husband, 
since  he  is  regarded  in  law  the  head  of  the  family ,i*  is  alone  respon- 
sible; to  render  her  criminally  liable  for  permitting  such  use  of  the 
premises  while  he  is  present,  it  must  appear  aiBrmatively  that  she 
was  active  in  granting  permission  to  so  use  her  premises,  if  she  were 
merely  passive  in  the  matter,  although  taking  no  measures  to  hinder 
or  prevent  the  crime,  she  could  not  be  held  responsible.**  Still  a 
married  woman  may  be  convicted  of  keeping  a  house  of  ill-fame  if 
she  acts  of  her  own  free  will  without  any  coercion  by  her  husband ;  ** 
and  it  is  said  that  the  keeping  of  a  house  of  ill-fame  is  an  exception 
to  the  general  common  law  rule  exempting  prima  facie  a  wife  from 
liability  for  her  acts  committed  in  the  presence  of  her  husband,  whicb 
Blackstone  accounts  for  on  the  theory  that  it  ''is  an  offense  touching 
the  domestic  economy  or  government  of  the  house,  in  which  the  wife 
has  a  principal  share,  and  is  also  such  an  offense  as  the  law  presumes 
to  be  generally  conducted  by  the  intrigues  of  the  sex."  (4  Bl.  Com. 
29.)**  It  has  also  been  held  that  the  sale  of  liquors  by  a  husband 
on  his  wife's  property,  will  not  render  it  liable  for  the  payment  of  a 
judgment  obtained  against  him  for  unlawful  sales,  under  a  statute 
making  property  rented  or  leased  or  permitted  to  be  used  for  the 
sale  of  liquors  liable  for  such  judgments,  where  the  wife  never  con- 
sented to  the  use  of  her  property  for  that  purpose,  but  strongly  objected 
thereto,  and  it  appeared  that  there  was  no  collusion  between  the  hus- 
band and  wife.**  The  rule  exempting  a  wife  from  criminal  liability 
for  crimes  committed  under  the  coercion  of  her  husband  is  not  re- 
stricted to  misdemeanors  but  applied  as  well  to  some  felonies.**  Thus 
it  has  been  held  to  apply  to  the  crime  of  arson  committed  in  the 

6.  Notes:  33  A.  S.  R.  92;  19  L.R.A.  9.  State  v.  Fitzgerald,  49  la.  260,  31 

359.  Am.  Rep.  148. 

6.  Com.  V.  Neal,   10   Mass.  152,  6  Note :  19  L.R.A.  359. 
Am.  Dec.  105.  10.  See  supra,  par.  3. 

Note:  19  KR.A.  359.  11.  Note:  23  L.RJl.  622. 

7.  Mnlvey  v.  State,  43  Ala.  316,  94       12.  Com.  v.  Hopkins,  133  Mass.  381, 
Am.   Dec.  684;   State  v.   Cleaves,  59  43  Am.  Rep.  527. 

Me.  298,  8  Am.  Rep.  422.  Notes :  33  A.  S.  R.  93 ;  106  A.  S.  R* 

Note :  19  KR.A.  359.  726 ;  19  L.R.A.  359. 
See    Intoxicating   Liquors   as   to      13.  Note:  33  A.  S.  R.  93. 

general  liability  for  the  illegal  sale  of       14.  Note:  19  L.R.A.(N.S.)  532. 

liquors.  15.  Notes :  33  A.  S.  R.  92;  19  LJLA. 

8.  Note:  19  L.R.A.  359.  355. 
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presence  of  and  by  the  command  of  her  husband ;  *•  and  also  to  the 
felony  of  mayhem.^' 

278.  Crimes  Excepted  from  General  Rule. — On  the  other  hand, 
the  rule  that  a  married  woman  is  relieved  from  criminal  responsibility 
for  a  criminal  act  committed  in  the  presence  of  and  by  the-  command 
of  her  husband,  does  not  apply  to  all  crimes.  The  exceptions  ingrafted 
on  the  general  rule  are  based  on  the  nature,  grade,  and  heinousness 
of  the  felony.*®  Thus  the  crime  of  treason  was  from  an  early  date 
recognized  as  an  exception  to  the  rule.**  And  likewise  she  was  answer- 
able for  murder  though  committed  in  the  presence  of  and  in  company 
with  her  husband,  the  general  presumption  of  coercion  not  being 
allowed  in  such  a  crime.^  And  in  a  prosecution  of  a  married  woman 
for  murder  committed  jointly  with  her  husband  it  has  been  held 
proper  to  instruct  that  "on  the  issue  of  guilty  or  not  guilty,  the  jurj- 
should  not  consider  the  defendant  otherwise  than  as  a  feme  sole."  * 
Still  there  is  authority  in  this  country  that  for  a  homicide  under  the 
degree  of  murder,  such  as  manslaughter,  coercion  of  her  husband 
would  be  a  defense  to  a  prosecution  of  the  wife.*  Though  the  authori- 
ties are  in  conflict  it  seems  that  according  to  the  better  view  robbery 
was  a  third  exception  to  the  general  rule.* 

279.  Criminal  Responsibility  of  Husband  for  Wife's  Acts. — It  is 
unquestioned  that  when  a  husband  in  no  way  participates  in  the 
criminal  act  of  his  wife,  he  is  not  criminally  responsible  therefor 
merely  by  reason  of  the  marital  relation ;  the  rule  of  the  common  law 
heretofore  discussed,  imposing  on  him  a  civil  liability  for  her  torts 
in  which  he  did  not  participate,*  does  not  apply  to  her  criminal  acts.* 
On  the  other  hand,  if  there  was  any  participation  on  the  part  of  a 
husband  in  his  wife's  criminal  act  he  would  of  course  be  responsible ; 
and  there  is  authority  for  the  position  that  if  a  wife  commits  a  crime 
in  the  presence  of  her  hus^band  the  presuuiption  as  to  the  wife  that 
she  acted  under  his  coercion  or  directions,  would  operate  against  the 
husband  so  as  to  render  him  prima  facie  liable.^  So  it  has  been  held 
that  where  a  wife  sells  liquor  to  persons  who  ask  for  it,  at  the  request 

16.  Davis  V.  State,  15  Ohio  72,  45   506,  33  A.  S.  R.  88;  Nolan  v.  Trabor, 
Am.  Dee.  659.  49  Md.  460,  33  Am.  Rep.  277. 

Note:  19  L.R.A.  359.  Notes:  33  A.  S.  R.  91,  93;  106  A. 

17.  State  V.  Ma  Foo,  110  Mo.  7,  19    S.  R.  726;  19  L.R.A.  359. 

S.  W.  222,  33  A.  S.  R.  414.  1.  Bibb  v.  State,  94  Ala.  31,  10  So. 

18.  Bibb  V.  State,  94  Ala.  31,  10  So.   506,  33  A.  S.  R.  88. 

506,  33  A.  S.  R.  88;  Com.  v.  Neal,  10  2.  Note:  33  A.  S.  R.  91.     See  also 

Mass.  152,  6  Am.  Dec.  105.  Davis  v.  State,  15  Ohio  72,  45  Am. 

Note:  33  A.  S.  R.  9:i  Dec.  559. 

19.  Nolan  v.  Traber,  49  Md.  460,  33  3.  Notes:   33  A.   S.  R.  92,  93;  19 
Am.  Rep.  277.  L.R.A.  358. 

Notes:  33  A.  S.  R.  91,  93;  19  L.R.A.       4.  See  supra,  par.  264  et  seq. 
368.  *        5.  Note :  33  A.  S.  R.  92. 

20.  Bibb  V.  State,  94  Ala.  31,  10  So.       6.  Note:  33  A.  S.  R.  92. 
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and  direction  of  her  husband,  who  is  present  at  the  time,  and  neither 
of  them  had  a  license  to  sell  liquor,  the  husband  may  be  convicted 
of  selling  liquor  without  a  license ;  and  that  the  fact  that  the  wife  was 
the  sole  owner  of  the  store  where  the  liquor  was  sold  will  not  excuse 
him.'  The  question  as  regards  the  criminal  character  of  transactions 
between  husband  and  wife  or  of  the  acts  of  one  in  respect  to  the 
property  of  the  other  as  affected  by  the  marriage  relation  is  discussed 
in  another  place.* 

XX.  General  Disabilities  of  Married  Women 

Law  Ooverning  Capacity  of  Married  Women 

280.  General  Rule. — It  is  the  general  rule  that  the  validity  of  a 
contract  as  regards  the  capacity  of  a  married  woman  to*  enter  into  it, 
and  her  consequent  liability  thereon,  is  to  be  governed  by  the  lex 
loci  contractus,  and  if  valid  there,  will,  on  the  principle  of  comity,  be 
enforced  in  the  courts  of  another  jurisdiction  irrespective  of  whether 
it  would  have  been  valid  if  it  had  been  entered  into  in  the  latter 
jurisdiction,  when  the  state  of  the  forum  is  not  also  the  state  of  the 
domicil.*  And  according  to  the  prevailing  and  better  view,  especially 
in  this  country,  the  fact  that  a  married  woman  was  domiciled  in  a 
state,  under  the  laws  of  which,  she  was  incompetent  to  enter  into  a 
contract,  will  not  prevent  its  enforcement  against  her  by  the  coutI< 

7.  Mulvey  v.  State,  43  Ala.  316.  94  485,  54  L.R.A.  585;  Graham  v.  Nor- 
Am.  Dec.  684.  folk  First  Nat.  Bank,  84  N.  Y.  393,  38 

8.  See  infra,  par.  446  et  seq.  Am.  Rep.  528;  Union  Nat.  Bank  of 

9.  Walling  v.  Christian,  etc.,  Co.,  41  Chicago  v.  Chapman,  169  N.  Y.  538, 
Fla,  479,  27  So.  46,  47  L.R.A.  608;  62  N.  E.  672,  88  A.  S.  R.  614,  57 
Forsyth  v.  Barnes,  228  HI.  326,  81  N.  L.R.A.  513  and  note;  Chemical  Nat. 
E.  1028,  10  Ann.  Cas.  710;  United  Bank  v.  Kellogg,  183  N.  Y.  92,  75  N. 
States  Banking  Co.  v.  Veale,  84  Kan.  E.  1103,  111  A.  S.  R.  717,  5  Ann. 
385,  114  Pac.  229,  37  L.B.A.(N.S.)  Cas.  158,  2  L.R.A.(N.S.)  299;  Evans 
540  (power  of  wife  to  become  surety  v.  Beaver,  50  Ohio  St.  190,  33  N.  E. 
for  her  husband  under  Mexican  law) ;  643,  40  A.  S.  R.  666;  Evans  v.  Clearv. 
Garrigue  v.  Kellar,  164  Ind.  676,  74  125  Pa.  St.  204,  17  Atl.  440,  11  A.  S. 
N.  E.  523, 108  A.  S.  R.  324,  69  L.RJI.  R.  886;  Baum  v.  BirehaU,  150  Pa.  St. 
870;  Baer  v.  Terry,  108  La,  597,  32  164,  24  Atl.  620,  30  A.  S.  B.  797; 
So.  353,  92  A.  S.  R.  394 ;  Bell  v.  Pack-  Robinson  v.  Queen,  87  Tenn.  445,  11 
ard,  69  Me.  105,  31  Am.  Rep.  251;  S.  W.  38,  10  A.  S.  R.  690,  3  L.R.A. 
Milliken  v.  Pratt,  125  Mass.  374,  28  214 ;  Geneva  First  Nat.  Bank  v.  Shaw, 
Am.  Rep.  241;  Ross  v.  Ross,  129  Mass.  109  Tenn.  237,  70  S.  W.  807,  97  A. 
243,  37  Am.  Rep.  321;  Kansas  State  S.  R.  840,  59  L.R. A.  498;  International 
Bank  of  Eldorado  v.  Maxson,  123  Harvester  Co.  of  America  v.  McAdams, 
Mich.  250,  82  N.  W.  31,  81  A.  S.  R.  142  Wis.  114,  124  N.  W.  1042,  20 
196;  Snoot  v.  Judd,  161  Mo.  673,  61  Ann.  Cas.  614,  26  L.R.A.(N.S.)  774. 
S.  W.  854,  84  A.  S.  R.  738;  Wright  Notes:  46  A.  S.  R.  448,  454;  85  A. 
v.  Remington,  41  N.  J.  L.  48,  32  Am.  S.  R.  566;  25  L.RA.  178;  57  L.R.A 
Rep.  180;  Thompson  v.  Taylor,. 66  N.  513;  26  L.R.A.(N.S.)  764,  774;  5  Eng. 
J.  L.  253,  49  Atl.  544,  88  A,  S.  R.  Rul.  Cas.  866. 
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of  the  state  of  her  domidl,  if  under  the  laws  of  the  state  where  the 
Gontract  was  made  a  married  woman  has  the  power  to  so  contract.^^ 
A  fortiori  when  the  contract  was  entered  into  in  the  state  of  the 
forum  under  whose  laws  a  married  woman  was  competent  to  enter  into 
the  contract,  it  should  be  there  enforced  against  her  though  under  the 
law  of  the  state  of  her  domicil  she  was  incompetent  to  enter  into  the  con- 
tract.*^ Following  the  principle  as  to  the  controlling  force  of  the 
lex  loci  contractus  it  has  been  held  that  though  by  the  law  of  a  mar- 
ried woman's  domicil  she  had  capacity  to  enter  into  a  contract,  there . 
sought  to  be  enforced  against  her,  but  which  was  entered  into  by  her 
in  another  jurisdiction  under  whose  law  a  married  woman  was  incom- 
petent to  enter  into  the  contract,  still  the  contract  should  not  be 
enforced  against  her  as  its  validity  in  respect  to  her  capacity  to  con- 
tract and  her  corresponding  liability  should  be  governed  by  the  lex 
loci  contractus;  and  the  same  principle  has  been  applied  and  the 
enforcement  of  the  contract  denied,  when  the  lex  fori  was  di£Perent 
from  the  law  of  the  domicil  and  also  the  law  of  the  lex  loci  con- 
tractus.*' The  general  rule  that  the  lex  loci  contractus  controls  as 
to  the  validity  and  enforcement  of  a  married  woman's  contract  is 
applied  though  the  contract  is  of  a  class  which  the  statutes  of  the 
forum  expressly  deny  to  married  women  the  capacity  to  enter  into,** 
such  as  a  contract  of  guaranty  or  suretyship.**  Where  the  foreign 
law  conferring  capacity  on  a  married  woman  to  enter  into  the  con- 

10.  Millikin  v.  Pratt,  125  Mass.  374,  11.  BeU  v.  Packard,  69  Me.  105,  31 

28  Am.  Rep.  241 ;  Thompson  v.  Taylor,  Am.  Rep.  251. 

66  N.  J.  L.  253,  49  AU.  544,  88  A.  S.  Note :  57  L.R. A.  513. 

R.  485,  54  L.R.A.  585 ;  Mayer  V.  Roche,  12.  Notes:    85    A.    S.    R.    566;    57 

77  N.  J.  L.  681,  75  Atl.  235,  26  L.R.A.  L.R.A.  513. 

(N.S.)  763;  Baum  v.  BirchaU,  150  Pa.  13.  Wright  v.  Remington,  41  N.  J. 

St.  164,  24  Atl.  620,  30  A.  S.  R.  797 ;  L.  48,  32  Am.  Rep.  180. 

Wright  V.  Remington,  41  N.  J.  L.  48,  14.  Garrigue  v.  Kellar,  164  Ind.  676, 

32  Am.  Rep.  180;  Chemical  Nat.  Bank  74  N.  E.  523,  108  A.  S.  R.  324,  69 

V.  Kellogg,  183  N.  Y.  92,  75  N.  E.  LR.A.    870;    Millikin    v.    Pratt,    125 

1103,  111  A.  S.  R.  717,  5  Ann.  Cas.  l[^\^S  ^!  ^^'  ^1^'  ^!^  ^''''^''' 

158,  2  L.R.A.(N.S.)  299.  ^^^^  ^%^^ ^^  v   w    q/'qw """li  ^^^ 

Notes:  85  A.  S.  R.  570;  25  L.R.A.  ^'^^'^^'^^  \^''^ll  ®^  f,'  &•  ^• 

L.K.A.(N.b.)  775.  ^  Baylor,  66  N.  J.  L.  253,  49  Atl.  544, 

And  see  generally,  the  cases  cited  88  A.  S.  R.  485,  54  L.R.A.  585;  Mayer 
in  the  next  preceding  note  m  some  of  v.  Roche,  77  N.  J.  L.  681,  75  Atl.  235, 
which  the  courts  by  sustaining  the  con-  26  L.R.A.(N.S.)  763;  International 
tracts  of  married  women  valid  by  Harvester  Co.  of  America  v.  McAdam, 
the  lex  loci  contractus,  impliedly  ad-  142  Wis.  114, 124  N.  W.  1042,  20  Ann. 
indicate,  though  the  question  was  not  Cas.  614,  26  L.R.A.(N.S.)  774.  See 
directly  involved,  that  the  policy  of  infra,  par.  335  et  seq.,  as  regards  the 
the  state  as  to  the  disability  of  mar-  capacity  of  married  women  to  enter 
ried  women  to  contract  is  not  thereby  into  contracts  of  guaranty  and  sarety- 
eont  ravened.  ship. 
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tract  sought  to  be  enforced  personally  against  her  in  another  state, 
in  which  it  would  have  been  invalid  if  entered  into  there,  was  a 
q>ecial  act  contained  in  the  charter  of  a  private  corporation,  it  was 
considered  that  the  statute  was  intended  to  have  a  local  application 
only  as  regards  the  property  witiiin  the  state^  and  it  was  held  that 
the  contract  should  not  be  enforced  against  her  by  the  courts  of  the 
state  of  the  forum.^* 

281.  View  that  Domiciliary  Law  Governs. — In  some  jurisdictioaa 
it  is  held,  in  accordance  with  what  seems  to  have  been  the  view  of  the 
civil  law,  that  the  contract  of  a  married  woman  executed  in  a  juris- 
diction other  than  that  of  her  domicil  will  not  be  enforced  against 
her  personally  in  the  state  of  her  domicil,  if  under  the  laws  of  that 
state  she  was  incompetent  to  enter  into  the  contract,  and  that  though 
her  contract  would  be  enforced  against  her  in  the  state  in  which  it 
was  entered  into  and  probably  in  other  states,  still,  as  regards  its 
enforcement  in  the  state  of  her  domicil,  the  principle  that  no  state  or 
nation  Will  enforce  a  foreign  law  which  is  contrary  to  its  fixed  and 
settled  policy  should  prevail.^*  This  principle  seems  not  to  affect  a 
contract  made  outside  the  state  of  the  married  woman's  domicil  and 
sought  to  be  enfoijced  in  a  third  state,  though  if  the  woman  had  been 
domiciled  in  such  third  state,  the  contract  would  not  have  been 
enforced  against  her.  In  such  case  it  would  seem  that  the  universal 
rule  is  that  the  Ibk  loci  contractus  governs.^'  When  a  married  woman 
enters  into  a  contract  in  the  state  of  her  domicil  which  is  binding  on 
her  under  the  laws  of  that  state,  her  change  of  domicil  to  a  state  under 
the  laws  of  which  she  is  incapable  of  entering  into  such  contract,  in 
no  way  aflfects  her  liability,  and  the  enforcement  of  the  contract 
against  her  in  the  state  of  her  new  domicil,  even  though  according 
to  the  view  prevailing  in  the  law  of  her  new  domicil,  the  contract 
would  not  have  been  enforced  against  her,  if  she  had  been  at  the  time 
it  was  executed  domiciled  in  the  state  of  forum,  as  the  policy  of  the 
state  of  the  forum,  which  denies  the  right  to  enforce  against  married 
women  domiciled  in  such  state  contracts  entered  into  elsewhere,  is 
sufficiently  satisfied  when  it  precludes  the  enforcement  of  a  contract 
against  a  married  woman  domiciled  in  the  state  where  the  contract  was 
entered  into  and  should  not  be  extended  for  the  purpose  of  enabling 

15.  Bank  of  Louisiana  v.  Williams,  17.  Robinson  v.  Queen,  87  Tenn.  445. 
46  Miss.  618,  12  Am.  Rep.  319.  11  S.  W.  38,  10  A.  S.  R.  690,  3  L.R.A. 

16.  Armstrong  v.  Best,  112  N.  C.  214;  Geneva  First  Nat.  Bank  v.  Shaw, 
59,  17  S.  E.  14,  34  A.  S.  R.  473,  25  109  Tenn.  237,  70  S.  W.  807,  97  A.  S. 
L.R.A.  188 ;  Geneva  First  Nat.  Bank  R.  840,  59  L.R.A.  498.    And  see  supra, 

.  V.  Shaw,  109  Tenn.  237,  70  S.  W.  807,  par.  280,  cases  cited  in. support  of  the 
97  A.  S.  R.  840,  59  L.R.A.  498;  Le  general  rule  that  a  married  woman's 
Breton  v.  Nanchet,  3  Mart.  0.  S.  (La.)  contract  valid  where  made  will  be  en- 
59,  5  Am.  Dec.  736.  forced   in    another   jurisdiction    irre- 

Notes:  85  A.  S.  R.  568,  670;  25  spective  of  its  validity  under  the  laws 
L.R.A.  180 ;  57  L.R.A.  515,  518.  of  the  latter  stete. 
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married  women  to  come  into  the  state  in  order  to  be  divorced  from 
their  binding  obligations  entered  into  theretofore.^®  And  it  has  been 
held  that  the  question  whether  a  wife  is  personally  liable  on  a  note 
executed  by  her  husband  while  a  resident  of  another  state  depends 
upon  the  law  of  that  state  at  the  time  when  the  debt  was  contracted, 
and  such  law  is  presumed  to  be  the  same  as  the  law  of  the  state  where 
the  action  is  brought,  and  if  such  liability  existed  in  the  state  of  her 
former  domicil  it  would  be  enforced  in  the  latter  state  to  which  the 
parties  removed.^*  As  a  natural  result  of  the  view  that  the  incc^pacity 
of  a  married  woman  follows  her  person,  it  is  also  held  that  her  capacity 
to  bind  herself  personally  by  contract  also  foUowSi  and  that  where 
under  the  laws  of  the  state  of  her  domicil  she  is  competent  to  con- 
tract, her  contracts  entered  into  in  another  state  in  which  she  may 
chance  to  temporarily  sojourn  will  be  there  held  binding  on  and 
enforced  against  her,  though  under  the  laws  of  the  latter  state  a  mar- 
ried woman  could  not  bind  herself  by  the  contract;  that  domestic  laws 
enacted  for  the  benefit  of  married  women  restricting  their  right  to 
contract  are  personal  statutes,  and  if  in  the  state  of  their  domicil  such 
protective  laws  are  not  deemed  necessary,  but  really  more  narrow  and 
restrictive  than  they  should  be,  it  is  not  the  duty  of  a  state  in  which 
a  married  woman  may  chance  to  temporarily  sojourn  to  safeguard 
her  rights  or  restrict  her  actions  in  a  manner  and  to  an  extent  other 
or  different  from  what  is  provided  for  in  the  state  of  her  domicil.-*^ 
On  the  other  hand,  a  capacity  to  contract  conferred  on  a  married 
woman  by  the  laws  of  the  state  in  which  she  is  domiciled  does  not 
accompany  her  person  upon  her  subsequent  change  of  domicil,  but 
her  capacity  in  this  respect  would  be  governed  after  such  change  of 
domicil  by  the  law  of  her  new  domicil  as  regards  contracts  entered 
into  by  her  after  such  change.* 

282.  Contracts  Made  through  Agents. — The  general  rule  that  the 
validity  of  a  married  woman's  contract,  as  affected  by  her  capacity 
to  contract,  is  governed  by  the  law  of  the  place  where  the  contract  is 
executed,  has  been  held  applicable,  where  a  married  woman  domiciled 
in  one  state  enters  into  a  contract  in  another  through  an  agent  so  as 
to  subject  the  contract  to  the  law  of  the  place  where  it  is  entered  into 
by  the  agent;*  and  the  same  has  been  held  true  where  the  contract 

18.  Baer  v.  Terry,  108  La.  597,  32  Fla-  479,  27  So.  46,  47  L.R.A.  608, 
So.  353,  92  A.  S.  R.  394.  holding  that  a  decree  of  the  court  of  a 

19.  Clark  v.  Eltinge,  38  Wash.  376,  married  woman's  domicil  making  her 
80  Pac.  556,  107  A.  S.  R.  858.  under  statutory  sanction  a  free  trader 

20.  Freret  v.  Taylor,  119  La.  307,  44  with  contraotual  capacity,  did  not  affect 
So.  26,  121  A.  S.  R.  522.  See  also  the  question  of  lier  capacity  to  con- 
Chiepratte  v.  Young,  DeG.  &  Sm.  217,  tract  in  another  jurisdiction  after  her 
5  Eng.  Rul.  Cas.  848.  change  of  domicil  to  such  jurisdiction. 

Note:  26  L.R.A.(N.S.)   776.  2.  BeU  v.  Packard,  69  Me.  105,  31 

1.  Walling  V.  Christian,  etc.,  Co.,  41   Am.  Rep.  251j  Millikea  v.  Pratt,  125 
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was  entered  into  through  the  mail,  the  post  office  department  being 
treated  as  her  agent  for  the  delivery  of  the  contract,  and  for  this 
reason  the  contract  being  deemed  one  governed  by  the  lex  loci  of  the 
place  where  it  was  so  delivered.'  On  the  other  hand,  the  position  has 
been  taken  that  when  a  married  woman  appoints  an  agent  in  the 
state  of  her  domicil  for  the  purpose  of  entering  into  a  contract  in 
another  jurisdiction,  her  liability  thereon^  as  affected  by  her  capacity 
to  contract,  is  governed  by  the  law  of  the  place  of  her  domioil  where 
the  contract  of  agency  was  made,  and  that  engagements  which  cover- 
ture prevents  a  married  woman  from  making  herself  she  cannot  make 
through  the  interposition  of  an  agent  whom  she  assumes  to  constitute 
as  such  in  the  state  of  her  domicil.^  Thus  it  has  been  held  that  a 
guaranty  executed  by  a  married  woman  in  the  state  of  her  residence, 
where  the  law  does  not  give  her  capacity  to  execute  it,  does  not  become 
valid  on  its  delivery  in  another  state  by  her  agent  whose  agency  was 
created  in  the  state  of  her  residence.* 

283.  Commercial  Paper. — ^The  liability  of  a  married  woman  as  a 
party  to  commercial  paper  is,  as  a  general  rule,  to  be  governed  by  the 
lex  loci  contractus.*  So  where  a  note  was  executed  in  the  state  of  her 
domicil,  by  a  married  woman  as  surety,  though  made  payable  in 
another  state,  and  under  the  law  of  the  domicil,  she  was  competent 
to  execute  the  same,  though  she  was  incompetent  to  do  so  under  the 
law  of  the  other  state,  it  was  held  that  her  liability  on  the  note  was 
governed  by  the  law  of  her  domicil  and  should  be  enforced  against 
her  in  the  state  where  the  note  was  made  payable.'  On  the  other 
hand,  where  a  wife  signed  in  one  state  a  note,  so  dated,  as  an  accom- 
modation maker  jointly  with  her  husband,  which  was  made  payable 
at  a  bank  in  another  state,  and  the  note  was  negotiated  by  the  payee 

Mass.  374,  28  Am.  Rep.  241;  Thomp-  This  is  contrary  to  the  view  taken 

son  V.  Taylor,  66  N.  J.  L.  253,  49  Atl.  in  Miliiken  v.  Pratt,  125  Mass.  374,  28 

544,  88  A.  S.  R.  485,  54  L.R.A.  585;  Am.  Rep.  241,  cited  supra,  this  para- 

Baum  V.  Birchall,  150  Pa.  St.  164,  24  graph. 

Atl.  620,  30  A.  S.  R.  797.  6.  Kansas  State  Bank  v.  Maxon,  123 

Notes:  85  A.  S.  R.  567;  57  L.R.A.  Mich.  250,  82  N.  W.  31,  81  A.  S.  R. 

614;  26  L.R.A.(N.S.)  771.  196;  Mayer  v.  Roche,  77  N.  J.  L.  681, 

3.  Bell  V.  Packard,  69  Me.  105,  31  75  Atl.  235,  26  L.R.A.(N.S.)  763; 
Am.  Rep.  251;  Miliiken  v.  Pratt,  125  Robinson  v.  Queen,  87  Tenn.  445,  11 
Mass.  374,  28  Am.  Rep.  241 ;  Baum  v.  S.  W.  38,  10  A.  S.  R.  690,  3  L.R.A. 
Birchall,  150  Pa.  St.  164,  24  Atl.  620,  214;  International  Harvester  Co.  of 
30  A.  8.  R.  797.  America  v.  McAdam,  142  Wis.  114, 124 

4.  Freeman's  Appeal,  68  Conn.  533,  N.  W.  1042,  20  Ann.  Cas.  614,  26 
37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A.  L.R.A.(N.S.)  774. 

452.  Note:  20  Ann.  Cas.  618. 

Notes:  85  A.  S.  R.  567;  26  L.R.A.  7.  Garrigue  v.  Kellar,  164  Ind.  676, 

(N.S.)  771.  74  N.  E.  523,  108  A.  S.  R.  324,  69 

5.  Freeman's  Appeal,  68  Conn.  533,  L.R.A.  870. 

37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A.       Note:  26  L.R.A.(N.S.)  764. 
452. 
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at  the  bank  in  the  latter  state,  it  was  held  in  an  action  thereon  against 
the  wife  in  a  third  state  that  her  capacity  to  bind  herself  as  surety 
for  her  husband  was  to  be  governed  by  the  law  of  the  state  where  the 
note  was  executed,  and  if  under  the  laws  of  that  state  she  was  incapaci- 
tated from  making  such  a  contract,  it  should  not  be  enforced  in  the 
state  of  the  forum,  though,  under  the  laws  both  of  the  state  where  the 
note  was  negotiated,  and  of  the  forum,  she  had  capacity  to  enter  into 
the  contract  *  So  it  has  been  held  that  when,  according  to  the  law  of  a 
married  woman's  domicil  she  has  no  capacity  to  contract  with  her 
husband,  an  accommodation  note  made  and  delivered  by  her  to  her 
husband  at  the  domicil,  and  by  him  taken  to  another  state,  and  there 
indorsed  and  negotiated,  first  became  effective  as  her  contract  in  the 
latter  state  and  therefore  was  a  contract  made  in  the  latter  state,  and 
the  capacity  of  the  wife  to  bind  herself  by  a  contract  of  suretyship  was 
to  be  determined  by  the  law  of  that  state.*  There  is  good  authority 
for  the  broad  position,  however,  that  when  a  note  is  executed  by  a 
married  woman  in  the  state  of  her  domicil  but  made  payable  in 
another  state,  if  under  the  law  of  the  former  state  she  could  not  have 
<jntered  into  the  contract  but  could  have  done  so  under  the  law  of  the 
latter  state,  it  will  be  presumed  that  it  was  the  intention  of  the  parties 
that  the  note  should  be  governed  by  the  law  of  the  latter  state  and 
being  valid  under  such  law  should  be  enforced  against  her  even  in 
the  state  of  her  domicil. ^^  The  validity  of  a  contract  or  indorsement 
is  ordinarily  determined  by  the  laws  of  the  place  where  the  indorse- 
ment is  made,  and  this  rule  would  apply  as  regards  the  liability  of  a 
married  woman  on  her  indorsement,  and  generally  if  a  married 
woman  is  incompetent  to  bind  herself  by  an  indorsement  made  in  the 
state  of  her  domicil,  she  cannot  be  held  liable  thereon  in  another  state, 
though  under  the  laws  of  that  state  she  could  enter  into  such  a  con- 
tract.^^  However,  it  has  been  held  that  a  married  woman  may  be 
estopped  to  assert  as  against  a  bona  fide  holder  that  her  indorsement 
was  made  in  the  state  of  her  domicil  under  whose  laws  she  was  incom- 
petent to  enter  into  the  contract.  Thus  it  has  been  held,  that  when  a 
note  is  dated  as  executed  and  payable  in  a  state  in  which  a  married 
woman  has  capacity  to  become  an  accommodation  indorser  for  her 
husband,  she  is  estopped  in  an  action  on  the  note  in  that  state  as 
against  a  bona  fide  holder  to  assert  that  her  indorsement  was  made 

8.  Union   Nat.   Bank   v.   Chapman,       10.  Mayer  v.  Roche,  77  N.  J.  L.  681, 
169  N.  Y.  538,  62  N.  E.  672,  88  A.  S.   75  Atl.  235,  26  L.B.A.(N.S.)    763. 
R.  614,  57  L.KJL.  513.  Note:  26  L.R.A.(N.S.)  764. 

Notes;  85  A.  S.  R.  569;  26  L.R.A.  11.  Chemical  Nat.  Bank  v.  Kellogg, 

(N.S.)  764.  183  N.  Y.  92,  75  N.  E.  1103,  111  A.  S. 

9.  Thompson  v.  Taylor,  66  N.  J.  L.  R.  717,  5  Ann.  Cas.  158,  2  L.R.A. 
263,  49  Atl.  544,  88  A.  S.  R.  485,  54  (N.S.)  299.  See  Bills  and  Notes, 
i;..R.A.  585.  vol.  3,  p.  1168. 
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in  another  state,  the  state  of  her  domicil,  under  whose  laws  she  was 
incompetent  to  become  such  an  indorser.** 

284.  Transfer  of  Personal  Property. — The  validity  of  a  transfer  of 
personal  property  is  generally  to  be  determined  by  the  law  of  the 
domicil  of  the  owner,  if  there  made.  And  this  is  especially  so  in  regard 
to  the  capacity  to  pass  the  title  in  cases  of  infants,  married  women 
or  others  who  may  be  under  legal  disabilities  varying  in  different 
countries.*'  But  while  the  general  rule  as  above  stated  is  settled  in 
judisdictions  founded  on  the  common  law,  yet  it  is  subject  always  to 
the  power  of  a  state  to  declare  otherwise  as  to  any  property  having  an 
actual  or  legal  situs  within  its  borders.  The  title  and  mode  of  trans- 
fer  of  land  are  always  governed  by  the  lex  loci  rei  site,  and  personal 
property  may  be  assimilated  to  land  in  these  respects  whenever  the 
law  of  any  state  so  determines.  So  in  pursuance  of  this  qualification, 
it  has  been  held,  that  a  married  woman  domiciled  in  a  jurisdiction 
under  whose  laws  she  might  be  incompetent  to  transfer  her  per- 
sonalty may,  by  a  statute  of  a  state  in  which  such  property  has  a 
situs,  be  given  authority  to  do  so,  and  when  such  authority  is  con- 
ferred, her  transfer  though  made  outside  of  the  state  in  which  the 
property  is  situated  will  be  upheld  in  such  state.** 

285.  Contracts  Relating  to  Real  Estate  Generally. — The  contracts 
of  a  married  woman  relating  to  real  estate,  as  regards  her  capacity 
to  contract,  are  necessarily  to  be  governed  by  the  law  of  the  place 
where  the  property  is  situated,  in  so  far  as  the  contract  operates  on  the 
property  rather  than  on  the  person  of  the  married  woman.**  Thus 
as  regards  conveyances  of  real  estate  by  a  married  woman  it  is  the 
well  settled  general  rule  that  her  capacity  to  convey  and  the  form  of 
the  conveyance  is  to  be  determined  by  the  law  of  the  jurisdiction  in 
which  the  property  is  situated,  irrespective  of  the  laws  of  the  state  in 
which  she  is  domiciled.**     So  in  case  of  mortgages  on  real  estate, 

12.  Chemical  Nat.  Bank  v.  Kellogg,  Philadelphia,  with  like  effect  as  if  she 
183  N.  Y.  92,  75  N.  E.  1103,  111  A.  were  unmarried,  under  the  Act  of 
S.  R.  717,  5  Ann.  Cas.  158,  2  L.R.A.  March  18,  1875,  extends  to  foreign  or 
(N.S.)  299.  nonresident    married    women    owning 

13.  Freeman's  Appeal,  68  Conn.  533,  such  securities. 

37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A.  15.  Thompson  v.  Kyle,  39  Fla.  582, 

452;  Kerr  v.  Urie,  86  Md.  72,  37  Atl.  23  So.  12,  63  A.  S.  R.  193;  Walling 

789,  63  A.  S.  R.  493,  38  L.R.A.  119;  v.  Christian,  etc.,  Co.,  41  Fla.  479,  27 

Loftus  V.  Farmers' etc.,  Nat.  Bank,  133  So.  46,  47  L.R.A.  608;  Smith  v.  In- 

Pa.  St.  97,  19  Atl.  347,  7  L.R.A.  313.  g:ram,  132  N.  C.  959,  44  S.  E.  Q43,  95 

Notes:    25  L.R.A.   178;   57   L.R.A.  A.  S.  R.  680;  Baum  v.  Birchall,  150 

523.  Pa.  St.  164,  24  Atl.  620,  30  A.  S.  R, 

14.  Loftus    V.    Farmers'    etc.,    Nat.  797. 

Bank,  133  Pa.  St.  97,  19  Atl.  347,  7       Notes:  46  A.  S.  R.  450;  85  A.  S.  R, 
L.R.A.  313,  holding  that  the  power  of   573;  25  L.R.A.  179;  57  L.R.A.  524, 
a  married  woman  to  sell  and  transfer       See  Conflict  op  Laws,  vol.  5,  p. 
any  of  the  loans  of  the  Comumonwealth   952. 

of   Pennsylvania,   or   of   the   City   of       16.  Walling  v.  Christian,  etc.,   Co*. 
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their  validity,  as  affected  by  the  capacity  of  a  married  woman  to  exe- 
cute the  same,  is  governed  by  the  law  of  the  state  in  which  the  prop- 
erty is  situated.^'  Thus  it  has  been  held  that  a  mortgage  on  land 
situated  in  a  state  under  whose  laws  a  married  woman  had  capacity  to 
mortgage  her  lands  to  secure  the  debt  of  her  husband,  would  be 
enforced  in  that  state,  though  it  was  executed  in  another  state  in 
which  the  married  woman  was  domiciled  and  in  which  the  indebted- 
ness of  her  husband  thereby  secured  arose,  and  under  whose  laws  a 
married  woman  was  incompetent  to  mortgage  her  lands  to  secure  her 
husband's  debts.**  On  the  other  hand,  there  is  authority  for  the 
position,  that  as  a  mortgage  is  a  mere  security  for  the  indebtedness 
secured,  and  that  if  the  indebtedness  be  void,  the  mortgage  is  of  no 
avail,  when  a  married  woman  executes  in  the  state  of  her  domicil  a 
mortgage  on  lands  situated  in  another  state  to  secure  a  note  on  which 
she  is  suretv  for  her  husband,  and  under  whose  laws  she  has  no 
capacity  to  become  such  surety,  the  mortgage  will  not  be  enforced 
in  the  state  in  which  the  land  is  situated,  though  under  the  laws  of 
that  state,  she  was  under  no  disability  to  bind  herself  by  the  note  and 
mortgage,  that  in  such  a  case  the  mortgage  having  been  executed  in 
the  state  of  her  domicil  to  secure  an  obligation  to  be  performed  in  that 
state  and  by  whose  laws  she  had  no  capacity  to  make  it,  is  void  in 
the  state  where  the  land  is  situated  as  well  as  in  the  state  of  her  domi- 
ciL*'  A  statute  of  the  state  in  which  the  land  is  situated,  which 
prohibited  a  married  woman  from  mortgaging  her  lands  to  secure  her 
husband's  debt  has  been  considered  as  a  personal  statute,  and  it  has 
been  held  that  where  a  nonresident  married  woman  under  the  law 
of  her  domicil  had  capacity  to  mortgage  her  lands  to  secure  her  hus- 
band's debt,  such  a  mortgage  there  executed  would  be  upheld  in  the 
state  where  the  land  was  situated.*® 

286.  Collateral  Agreements  in  Contracts  Relating  to  Real  Estate. — 
All  collateral  agreements  relating  to  real  property  are  not  necessarily 
governed,  as  regards  the  liability  of  a  married  woman  thereon,  by  the 
law  of  the  state  in  which  the  property  is  situated.  Thus  a  contract 
between  a  husband  and  wife  made  in  one  state,  in  which  state  thev 
are  domiciled  and  under  whose  laws  she  is  incompetent  to  make  the 
contract,  whereby  ho  conveys  land  to  her  in  another  state  and  she 
assumes  a  debt  of  his  there  payable,  cannot  be  enforced  against  her 

41  Fla.  479,  27  So.  46,  47  L.R.A.  608;  23  So.  12,  63  A.  S.  R.  193. 

Smith  V.  Ingram,  130  N.  C.  100,  40  S.  Notes:   25   L.R.A.   179;   57   L.R.A. 

E.  984,  61  L.R.A.  878,  132  N.  C.  959,  524. 

44  S.  E.  643,  95  A.  S.  R.  680 ;  Robin-  18.  Thompson  v.  Kyle,  39  Fla.  582, 

son  V.  Queen,  87  Tenn.  445,  11  S.  W.  23  So.  12,  63  A.  S.  R.  193. 

38,  10  A.  S.  R.  690,  3  L.R.A.  214.  19.  Evans  v.   Beaver,  50   Ohio   St. 

Notes:   25   L.R.A.   179;   57   L.R.A.  190,  33  N.  E.  .643,  49  A.  S.  R.  666. 

624.  20.  Note :  57  L.R. A.  524, 

17.  Thompson  v.  Kyle,  39  Fla.  582, 
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in  the  former  state,  though  it  may  be  valid  in  the  latter  state.^  On 
the  other  hand,  it  has  been  held  that  the  liability  of  a  married  woman 
on  her  bond  and  mortgage  for  the  purchase  price  of  real  estate  situated 
in  one  state,  executed,  delivered  and  to  be  performed  in  that  state, 
and  on  which,  according  to  the  laws  of  that  state,  notwithstanding  her 
coverture,  she  was  personally  liable  for  the  purchase  price,  will  be 
enforced  against  her  in  another  state  in  accordance  with  the  laws  of 
the  former  state.*  In  accordance  with  the  general  rule  relating  to 
contracts  directly  affecting  realty  a  married  woman's  deed  contain- 
ing a  covenant  of  warranty,  if  not  executed  in  conformity  with  the 
laws  of  the  state  wherein  the  land  attempted  to  be  conveyed  is  situated, 
cannot  there  operate  by  way  of  estoppel,  so  as  to  prevent  her  from 
claiming  such  land,  though  the  conveyance  was  executed  in  the  state 
wherein  she  resided  in  accordance  with  its  laws,  and  would  have  been 
valid  had  it  related  to  her  real  property  in  that  stat6.* 

287.  Enforcement  of  Contracts  Generally. — ^As  regards  the  enforce- 
ment of  a  married  woman's  contract  made  in  another  jurisdiction,  it 
is  said  to  be  the  general  rule  that  the  lex  fori  determines  the  nature 
of  the  remedy.*  Thus  where  a  contract  was  entered  into  in  a  state 
in  which  there  is  no  distinction  between  courts  of  law  and  courts  of 
equity,  and  the  married  woman  could  have  been  there  sued  in  a  court 
of  law,  it  has  been  held  that  the  contract  may  be  enforced  in  the  state 
of  the  forum  only  in  a  court  of  equity,  as  in  case  of  a  similar  character 
of  contract  entered  into  in  such  state  by  a  married  woman.*  Like- 
wise it  has  been  held  that  an  attachment  of  the  property  of  a  married 
woman  which  is  not  allowed  by  the  law  of  the  forum  in  the  case  of 
Its  own  citizens  will  not  be  allowed  to  a  nonresident  creditor,  although 
the  debt  was  created  in  another  state  where  the  married  woman  resided 
and  where  the  contract  creating  it  was  valid.  The  spirit  of  comity 
does  not  require  that  a  nonresident  shall  be  allowed  a  remedy  which 
is  by  the  policy  of  the  state  law  denied  to  its  own  citizens.*  So, 
though  in  the  jurisdiction  in  which  the  contract  was  made  the  mar- 
ried woman  could  have  been  sued  thereon  without  the  joinder  of  her 
husband,  it  has  been  held  that  her  husband  should  be  made  a  party 

1.  Brown  v.  Dalton,  105  Ky.  669,  49   690,  3  L.R.A.  214. 

S.  W.  443,  88  A.  S.  R.  325.  Notes:  46  A.  S.  B.  452;  25  L.R.A, 

2.  Baum  v.  BirchaU,  150  Pa.  St.  164,  180;  57  L.R.A.  520;  26  L.R.A.(N.S.) 

24  Atl.  620,  30  A.  S.  R.  797.  776. 

3.  Smith  V.  Ingram,  132  N.  C.  959,  6.  Burchard  v.  Dimbar,  82  111.  450. 
44  S.  E.  643,  95  A.  S.  R.  680;  see  also  25  Am.  Rep.  334;  see  also  Ruhe  v. 
Beauchamp  v.  Bertig,  90  Ark.  351, 119  Buck,  124  Mo.  178,  27  S.  W.  412,  46 
S.  W.  75,  23  L.R.A.(N.S.)  659.  A.  S.  R.  439,  25  L.R.A.  178. 

4.  Burchard  v.  Dunbar,  82  111.  450,  Note :  ?5  L.R. A,  181. 

25  Am.  Rep.  334;  Ruhe  v.  Buck,  124  6.  Ruhe  v.  Buck,  124  Mo.  178,  27 
Mo.  178,  27  S.  W.  412,  46  A.  S.  R.  439,  S.  W.  412,  46  A.  S.  R.  439,  25  L.R.A. 
25  L.R.A.  178;  Robinson  v.  Queen,  87   178. 

Tenn.  445,  11  S.  W.  38,  10  A.  S.  R. 
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iirhen  such  is  the  practice  of  the  courts  of  the  forum  in  actions  against 
married  women.' 

288.  Inadequacy  of  Remedy  of  Law  of  Forum. — ^The  rule  that  the 
law  of  the  forum  governs  the  remedy  for  the  enforcement  of  a  con- 
tract of  a  married  woman  entered  into  elsewhere  and  regarded  as 
valid  in  the  state  of  the  forum,  if  carried  out  to  an  unlimited  extent, 
would  often  preclude  the  enforcement  against  her  of  her  contract 
because  no  available  remedy  under  the  circumstances  there  exists. 
It  is  a  cardinal  principle  that  there  is  no  right  without  a  remedy.^ 
Therefore  if  the  court  recognizes  the  contract  as  valid  some  remedy 
must  be  given,  and  it  should  give  the  one  which  is  adequate,  that  is 
the  one  applicable  in  cases  of  similar  contracts  between  persons  not 
under  disabilities  when  necessary  to  afford  adequate  relief.*  So  it 
has  been  held  that  where  a  judgment  was  recovered  against  a  married 
woman  in  an  action  on  a  contract  made  by  her  in  a  state  imder  the 
laws  of  which  a  recovery  could  be  had  thereon  against  her  alone, 
witho^^t  her  husband  being  joined,  such  judgment  would  be  enforced 
in  a  proceeding  against  her  in  another  state,  without  joining  the  hus- 
band as  a  co-defendant,  although  at  the  time  the  proceeding  was 
instituted  such  joinder  was  necessary  under  the  laws  of  the  latter 
state.  ^^  And  where  a  contract  was  entered  into  in  the  state  of  the 
forum,  by  a  married  woman  domiciled  in  another  jurisdiction  under 
whose  law  she  was  competent  to  contract  and  be  sued  as  a  feme  sole 
without  the  joinder  of  her  husband,  it  has  been  held  that  she  could 
be  sued  alone  in  the  state  of  the  forum,  though  the  general  practice 
of  that  state  required  that  the  husband  be  joined  as  a  defendant  in 
an  action  against  a  married  woman.^^    So,  though  a  married  woman 

7.  Robinson  v.  Qaeen,  87  Tenn.  445,  liable  on  her  eontracts.  Hence,  if  a 
11  S.  W.  38, 10  A.  S.  R.  690,  3  L.R.A.  married  woman,  a  resident  of  Kansas, 
214.  is  indebted  in  tiiat  state  on  a  note 

8.  See  Actions,  vol.  1,  p.  322.  signed  by  her  for  the  benefit  of  her 

9.  Kansas  State  Bank  v.  Mazon,  123  husband,  and  has  property  in  Michi- 
Mich.  250,  82  N.  W.  31,  81  A.  S.  R.  gan,  the  Kansas  creditor  may  enforce 
196;  Wright  v.  Remington,  41  N.  J.  L.  payment  of  the  debt  in  Michigan  by 
48,  32  Am.  Rep.  180 ;  Evans  v.  Cleary,  an  attachment  of  her  property  in  the 
125  Pa.  St.  204,  17  Atl.  440,  11  A.  S.  latter  state.  Kansas  State  Bank  v. 
R.  886.  And  see  the  strong  dissenting  Maxson,  123  Mich.  250,  82  N.  W.  31, 
opinion  of  Sherwood,  J.,  in  Ruhe  v.  81  A.  S.  R.  196. 

Buck,  124  Mo.  178,  27  S.  W.  412,  46       10.  Evans  v.  Cleary,  125  Pa.  St.  204, 

A.  S.  R.  439,  25  L.R.A.  178.  17  Atl.  440,  11  A.  S.  R.  886.     This 

Notes :   25  L.R.A.   180 ;   57   L.R.A.  case  is  upon  its  facts  distinctly  opposed 

521;  26L.R.A.(N.S,)  776.  on  principle  to  the  reasoning  of  the 

Under  the  law  of  Michigan  a  wife's  majority  opinion  in  Ruhe  v.  Buck,  124 

property  is  not  liable  for  her  husband's  Mo.  178,  27  S.  W.  412,  46  A.  S.  R. 

debt,   unless   the   contract   specifically  439,  25  L.R.A.  178. 
'  binds  such  property  by  express  written       11.  Freret  v.  Taylor,  119  La.  307^ 

agreement  of  the  wife ;  but  under  the  44  So.  26,  121  A.  S.  R.  522, 
statute  of  Kansas  a  wife's  property  is 
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was  incapable  in  the  state  of  the  forum  to  contract  except  in  a 
limited  way^  still  where  she  executed  a  note  in  the  state  of  her  domicil, 
where  the  laws  permitted  her  to  do  so,  it  was  held  that  the  payee  could 
maintain  an  action  against  her  on  such  note,  recover  judgment  against 
her  as  a  feme  sole  and  subject  her  general  property  in  that  state  to 
the  payment  of  such  judgment.**  From  these  authorities  the  proper 
rule  to  be  deduced  would  therefore  seem  to  be  that  although  Uie  lex 
fori  must  apply  ad  to  the  remedy,  yet  it  belongs  to  the  lex  loci  con- 
tractus to  interpret  the  contract,  ascertain  its  validity,  the  nature  of  its 
obligations,  the  capacity  and  status  of  the  contracting  party;  and, 
having  done  this,  the  lex  fori  applies  the  remedy  in  accordance  with 
the  legal  status  of  the  party  sued,  as  previously  determined  by  the 
law  of  the  place  of  the  contract.  Thus,  if  a  feme  covert  is  sued  in  a 
jurisdiction  where  she  is  incapable  of  contracting,  on  a  contract 
executed  in  a  country  where  she  is  capable,  by  the  form  of  the  action 
brought  against  her,  she  will  be  treated  and  dealt  with  as  a  feme  sole. 
In  no  other  way,  indeed,  could  validity,  force,  or  effect  be  given  to 
contracts  made  in  another  jurisdiction,  unless  the  courts*,  when 
appealed  to  to  enforce  such  contracts,  aimed  to  do  so  in  such  a  manner 
as  to  give  effect  to  them  according  to  the  law  which  gave  them 
validity.** 

289.  Proof  of  Law  of  Lex  Loci  Contractus. — ^Under  the  general 
rule  that  on  a  common  law  question  the  court  of  one  state  will  presume 
that  the  common  law  is  in  force  in  a  sister  state,**  when  a  married 
woman  is  sued  on  a  contract  entered  into  in  another  state,  it  has  been 
lield,  that  the  court  will  presume  that  the  common  law  prevails  in  that 
state  and  the  removal  by  statute  of  her  common  law  disability  to  con- 
tract must  be  affirmatively  shown.**  On  the  other  hand,  other  author- 
ities take  the  view  that  when  under  the  laws  of  the  forum,  a  married 
woman  is  given  power,  though  by  statute,  to  enter  into  the  contract 
there  sought  to  be  enforced  against  her,  but  which  was  extended  by 
her  in  another  jurisdiction,  the  court  will  not  presume  in  the  absence 
of  evidence  to  that  effect  that  the  law  of  the  latter  place  was  different 
from  the  law  of  the  forum  in  respect  to  her  capacity  to  contract;  *• 
and  a  fortiori,  when  a  married  woman,  though  domiciled  in  another 
state  than  that  of  the  forum,  enters  into  a  contract  in  the  latter 
state,  which  under  its  laws  she  had  capacity  to  do,  it  will  not  be 

12.  Note:  25  L.R.A.  181.  See  also  15.  Forsyth  v.  Barnes,  228  111.  326, 
opinion  of  Sherwood,  J.,  in  Ruhe  v.  81  N.  E.  1028,  10  Ann.  Cas.  710; 
Buck,  124  Mo.  178,  27  S.  W.  412,  46  Terry  v.  Bobbins,  128  N.  C.  140,  38 
A.  Si.  R.  439,  25  L.R.A.  178.  S.  E.  470,  83  A.  S.  R.  663. 

13.  Ruhe  V.  Buck,  124  Mo.  178,  27  16.  Wheeler  v.  Constantine,  39  Mich. 
S.  W.  412,  46  A.  S,  R.  439,  25  L.R.A.  62,  33  Am.  Rep.  365;  see  also  Clark 
178,  per  Sherwood,  J.,  in  dissenting  v.  Eltinge,  38  Wash.  376,  80  Pac.  556, 
opinion.  107  A.  S.  R.  858. 

14.  See  Evidence,  vol.  10,  p.  893. 
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presumed  that  under  the  laws  of  the  state  of  her  domicil,  sh^  wa9 
without  capacity  to  make  the  contract.^'  As  regards  contractB  entered 
into  in  a  foreign  country,  whose  laws  are  not  derived  from  the  com- 
mon law  of  England;  there  is  no  presumption  that  the  capacity  of  a 
married  woman  to  contract  is  the  same  as  under  such  common  law.^^ 

Oeneral  Common  Law  DisabiUty  to  Contract 

290.  Common  Law  Rule. — ^Whenever  a  peculiar  status  is  assigned 
by  law  to  the  members  of  any  particular  class  of  persons,  afifecting 
their  general  position  in  or  wiUi  regard  to  the  rest  of  the  community, 
no  one  belonging  to  such  class  can  vary  by  any  contract  the  rights 
and  liabilities  incident  to  this  status.  If  he  could,  his  private  agree- 
ments would  outweigh  the  law  of  the  land.  Coverture  constitutes  such 
a  status,  and  one  of  its  incidents  at  common  law  was  a  total  disability 
on  the  part  of  a  married  woman  to  contract,**  even  with  the  express 
assent  of  her  husband,**  and  her  disability  in  this  respect  could  not  be 
overcome  by  any  form  of  acknowledgment  or  mode  of  execution.* 
No  exception  to  this  rule  is  created  by  the  existence  of  a  marriage 

I 

17.  Wheeler  ▼.  Constantine,  39  Mioh.  disability  of  eoverttiiey  and  indorsed 
62,  33  Am.  Rep.  365.  by  her  husband,  giving  their  child  to 

18.  United  States  Banking  Co.  v.  its  grandparents,  is  not  binding  upon 
Veale,  84  Kan.  385,  114  Pac.  229,  37  her,  and  that  upon  her  husband's  death 
L.R.A.(N.S.)  540  (law  of  Mexico).  she  may  recover  the  custody  of  the 

19.  Elliott  V.  Peirsal,  1  Pet.  328,  7  child) ;  Burton  v.  Marshall,  4  Gill 
U.  S.  (L.  ed.)  601 J  Sykes  v.  Chadwick,  (Md.)  487,  45  Am.  Dec.  171;  Speier 
18  WaU.  141,  21  U.  S.  (L.  ed.)  824;  v.  Opfer,  73  Mich.  35,  40  N.  W.  909, 
Bank  v.  Partee,  99  U.  S.  325,  25  U.  S.  16  A.  S.  R.  556,  2  L.R. A.  345 ;  Palmer 
(L.  ed.)  390;  Rogers  v.  Phillips,  8  v.  Oakley,  2  Doug.  (Mich.)  433,  47 
Ark.  366,  47  Am.  Dec.  727;  Dobbin  Am.  Dec.  41;  Macfarland  v.  Heim, 
V.  Hubbard,  17  Ark.  189,  65  Am.  Dec.  127  Mo.  327,  29  S.  W.  1030,  48  A.  S. 

425;  Freeman's  Appeal,  1)8  Conn.  533,  R.  629;  Terry  v.  Robbins,  128  N.  C.  , 

37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A.  140,  38  S.  E.  470,  83  A.  S.  R.  €63;  ! 

452 ;  Ross  v.  Singleton,  1  Del.  Ch.  149,  Jackson  v.  Vanderheyden,  17  Johns. 

12  Am.  Dec.  86;  Prentiss  v.  Paisley,    (N.  Y.)  167,  8  Am.  Dec.  378;  Martin 

25  Fla.  927,  7  So.  56,  7  L.R.A.  640;   v.  Dwelly,  6  Wend.  (N.  Y.)  9,  21  Am. 

Olney  v.  Howe,  89  111.  556,  31  Am.  Dec.  245;  McKinley  v.  McGregor,  3 

Rep.  105;  Snell  v.  Snell,  123  111.  403,  Whart.  (Pa.)  369,  31  Am.  Dec.  522; 

14  N.  E.  684,  5  A.  S.  R.  526;  Forsyth  HoUis  v.  Francois,  5  Tex.  195,  51  Am. 
V.  Barnes,  228  HI.  326,  81  N.  E.  1028,  Dec.  760;  Wadkins  v.  Watson,  86  Tex. 
10  Ann.  Cas.  710;  Haas  v.  Shaw,  91  194,  24  S.  W.  385,  22  L.R.A.  779; 
Ind.  384,  46  Am.  Rep.  607 ;   Austin   Stockton  v.  Farley,  10  W.  Va.  171,  27 

V.  Davis,  128  Ind.  472,  26  N.  E.  890,  Am.  Rep.  566;  Carey  v.  Barruss,  20  | 

25  A.  S.  R.  456,  12  L.R.A.  120  (con-  W.  Va.  571,  43  Am.  Rep.  790.  ! 

tract  by  married  woman  to  adopt  child  Notes:  56  A.  S.  R.  346;  27  L.R.A. 
and  leave  it  her  property) ;  Dunn  v.  819. 

Lancaster,  4  Bush.  (Ky.)  581,  96  Am.      20.  Freeman's  Appeal,  68  Conn.  533,  ; 

Dec.  317;  Stapleton  v.  Poynter,  111  37  Atl.  420,  57  A.  S.  R.  112,  37  L.R.A. 
Ky.  264,  62  8.  W.  730,  98  A.  S.  R.  452.  ! 

411,  53  L.R.A.  784   (holding  that   a       1.  Foreyth  v.  Barnes,  228  111.  326.  i 

contract  made  by  a  woman  under  the  81  N.  E.  1028,  10  Ann.  Cas.  710. 
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<^ntiact  between  husband  and  wife  giving  her'  the  right  to  oontrol 
and  manage  her  separate  estate  and  property  the  same  as  if  she  had 
remained  unmarried.*  When  a  married  woman  attempted  to  bind 
herself  by  contract,  the  contract  was,  as  regards  her,  absolutely  void 
and  not  simply  voidable  as  in  case  for  the  most  part  of  the  contracts 
of  an  infant.*  So  a  married  woman's  liability  on  a  contract  could 
not  be  extended  by  representations  on  her  part,  as  by  representations 
that  she  was  a  feme  sole^  since  where  there  is  no  capacity  to  contract 
a  party  will  not  be  estopped  by  false  representations  that  he  has 
capacity;  as  in  case  of  infancy  it  is  not  a  question  of  privilege,  but 
of  legal  incapacity  to  contract,  that  stands  in  the  way  of  enforcing 
liability  on  the  contract,  and  the  wrong  done  by  her  cannot  make  the 
contract  good  by  way  of  estoppel.*  Due  to  her  incapacity  to  contract 
a  wife's  promise  to  pay  a  debt  contracted  by  her  while  sole  will  not 
take  the  case  out  of  the  statute  of  limitations.*  A  husband  could  not 
by  his  contract  for  the  services  of  his  wife  impose  any  personal  liabil- 
ity on  her,  and  therefore  an  injunction  does  not  lie  to  restrain  a  feme 
covert  from  violating  a  contract  for  her  personal  services  as  an  actress, 
made  for  her  by  her  husband,  nor  to  restrain  the  husband  from  remov- 
ing her  beyond  the  jurisdiction  of  the  court  during  the  term  covered 
by  the  contract.*  The  common  law  rule  as  to  the  nonliability  of  a 
married  woman  on  her  contracts  was  based  not  merely  on  her  im- 
munity from  suit,  but  on  her  inability  to  contract,  and  if  this  were 
not  so  her  exemption  would  continue  only  during  coverture.'  The 
common  law  disabilities  attached  to  married  women  did  not  apply 
to  the  queen  consort ;  she  could  sue  or  be  sued  alone,  take  grants  from 
her  husband,  as  well  as  from  strangers,  and  enter  into  covenants.* 
291.  Liability  of  Opposite  Party  on  Harried  Woman's  Contract. — 
When  a  contract  is  wholly  executory  and  is  not  binding  on  one  of  the 
parties  by  reason  of  her  coverture,  it  follows  that  the  opposite  party 
is  not  bound.  In  such  a  case  there  is  no  mutuality  of  obligation,  and 
the  void  promise  of  the  married  woman  affords  no  consideration  for 

2.  Prentiss  v.  Paisley,  25  Fla.  927,  tracts  of  infants  are  void  or  voidable. 
7  So.  56,  7  L.R.A.  640.  4.  Lowell  v.  Daniels,  2  Gray  (Mass.) 

3.  Elliott  V.  Peirsal,  1  Pet.  328,  7  161,  61  Am.  Dec.  448;  Keen  v.  Cole- 
U.  S.  (L.^ed.)  601;  Forsyth  v.  Barnes,  man,  39  Pa.  St.  299,  80  Am.  Dec.  524. 
228  III.  326,  81  N.  E.  1028,  10  Ann.  Note :  2  L.R.A.  346,  347. 

Cas.  710;  Breckenridge  v.  Ormsby,  1  6.  Axon  v.  Blakely,  2  McCord   (S. 

J.  J.  Marsh.  (Ky.)  236,  19  Am.  Dec.  C.)  6,  13  Am.  Dec.  697. 

71;  Whitbeck  v.  Cook,  15  Johns.  (N.  6.  Burton  v.  Marshall,  4  Gill  (Md.) 

Y.)   483,  8  Am.  Dec.  272;  Hollis  v.  487,  45  Am.  Dec.  171. 

Francois,   5   Tex.   195,  51   Am.   Dec.  7.  Foster  v.  Wilcox,  10  R.  I.  443> 

760 ;  Carey  v.  Barruss,  20  W.  Va.  571,  14  Am.  Rep.  698. 

43  Am.  Rep.  790.  8.  Burdeno  v.  Amperse,  14  Mich.  91, 

Note:  28  L.R.A.(N.S.)   873.  90  Am.  Dec  225. 

See  Infants,  as  to  whether  the  con- 
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the  promise  of  the  opposite  party.^  Still  the  contract  of  a  married 
woman  has  been  held  binding  on  the  opposite  party  when  she  had 
fully  performed,  since  it  would  be  unjust  to  permit  the  other  party 
to  set  up  as  a  defense  that  the  married  woman  had  no  power  to  make 
the  contract  of  which  he  has  enjoyed  the  benefit.*®  Thus  where  land 
was  conveyed  by  a  married  woman,  and  purchase  money  notes  given 
to  her,  though  the  deed  was  void  by  reason  of  her  coverture,  it  was 
held  that  if  the  grantee  had  taken  and  enjoyed  the  possession  of  the 
land  and  a  valid  deed  was  tendered  him,  he  could  not  escape  liability 
on  his  notes  because  the  conveyance  was  not  binding  on  the  grantor.** 
292.  Liability  of  Guarantor  or  Surety  on  Harried  Woman's  Con- 
tract.— ^As  a  general  proposition  the  liability  of  a  guarantor  or  a 
surety  is  limited  by  that  of  his  principal.  But  to  this  there  are  certain 
exceptions.  Thus  when  the  principal  is  excused  from  liability  for 
reasons  personal  to  himself  and  which  do  not  affect  the  debt  he  has 
incurred  or  the  promise  he  has  made,  the  guarantor  or  surety  is  not 
entitled  to  the  benefit  of  this  excuse.  In  such  case  he  is  in  a  certain 
sense  an  independent  promisor  and  must  perform  his  promise.*' 
So  it  is  held  that  a  guarantor  or  surety  on  a  married  woman's  bond 
or  other  obligation  is  not  released  from  liability  because  their  principal 
was  a  married  woman  and  by  reason  of  her  coverture  unable  to  bind 
herself ;  *'  in  such  a  case  the  law  holds  it  to  be  an  independent  and 
binding  obligation  of  the  guarantor  or  surety  and  recognizes  such  a 
case  as  an  exception  to  the  ancient  rule  that  the  discharge  of  a  prin- 
cipal releases  a  surety,*^  and  as  has  been  said  the  fact  that  the  principal 
was  a  married  woman  may  have  been  the  very  reason  why  a  surety 
was  required.**  Thus  where  the  defense  to  an  action  on  a  promissory 
note  was  that  the  defendants  executed  the  note  as  sureties,  that  no 
consideration  moved  to  them  and  that  the  principal  maker  was  a 
married  woman,  and  so  not  liable,  of  all  which  plaintiff  had  notice, 

9.  See  generally,  Contracts,  vol.  6,  Am.  Rep.  382;  Johnson  v.  Miller,  47 
pp.  676,  686  (one  promise  as  con-  Ind.  376,  17  Am.  Rep.  699;  Winn  v. 
sideration  for  another;  mutuality  as  Sanford,  145  Mass.  302,  14  N.  E.  119, 
element  of  contract).  1  A.  S.  R.  461;  Winn  v.  Sanford,  148 

10.  Holmes  v.  Holmes,  107  Ky.  163,  Mass.  39,  18  N.  E.  677,  1  L.R.A.  512; 
63  S.  W.  29,  92  A.  S.  R.  342;  Ham  Smyley  v.  Head,  2  Rich.  L.  (S.  C.) 
V.  Bardy,  20  N.  H.  411,  51  Am.  Dec.  590,  45  Am.  Dec.  750 ;  Hicks  v.  Ran- 
235;  Ray  v.  Western,  etc.,  Gas  Co.,  dolph,  3  Baxt.  (Tenn.)  352,  27  Am. 
138  Pa.  St.  576,  20  Atl.  1065,  21  A.  Rep.  760;  St.  Albans  Bank  v.  Dillon, 
S.  R.  922,  12  L.R.A.  290.  30  Vt.  122,  73  Am.  Dec.  295. 

11.  Holmes  v.  Holmes,  107  Ky.  163,  Note :  73  Am.  Dec.  298. 

53  S.  W.  29,  92  A.  S.  R.  342.  14.  Hicks    v.    Randolph,    3    Baxt 

12.  See  GuARANTT,  vol.  12,  par.  2,   (Tenn.)  352,  27  Am.  Rep.  760. 

38 ;  Principal  and  SxmErr.  18.  St.  Albans  Bank  v.  Dillon,  30 

IS.  Davis  V.  Statts,  43  Ind.  103,  13  Vt.  122,  73  Am.  Doc.  295. 
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it  was  held,  that  the  sureties  were  liable,  there  being  no  fraud,  duress 
or  deceit  on  the  part  of  the  payee  in  procuring  the  note.^* 

293.  Effect  of  Desertion,  Separation  or  Absence  of  Husband. — ^A 
married  woman  is  not,  like  an  infant  or  a  lunatic,  disabled  to  con- 
tract because  of  any  presumed  want  of  discretion  or  judgment.  Hw 
disability  arises  from  the  nature  of  the  marriage  relation,  and  is 
intended,  on  the  one  hand,  to  secure  to  the  husband  an  undisputed 
right  to  the  person  and  society  of  his  wife,  and,  on  the  other,  to  pro- 
tect the  wife  against  any  mischievous  use  of  the  power  with  wluch  the 
husband  is  thus  intrusted.  In  other  words,  the  law  would  not  permit 
the  wife  to  enter  into  any  personal  contract,  because  she  might,  if  made 
personally  liable  on  her  contracts,  be  taken  in  execution,  and  her  hus- 
band thus  deprived  of  her  society;  and,  secondly,  she  might  by  the 
coercion  or  persuasion  of  her  husband  be  induced  to  incur  obligations 
contrary  to  her  own  interests.*'  There  were,  however,  certain  excep- 
tional circumstances  which  were  deemed  to  remove  her  common  law- 
disability  to  contract,  as  where  he  was  convicted  of  a  felony  and 
banished  or  imprisoned  for  life,**  or  had  deserted  his  wife  and  perma- 
nently left  the  state,**  or  where  he  was  an  alien  and  had  never  been 
within  the  realm.**  The  separation  of  a  husband  and  wife  under  an 
agreement  did  not  remove  her  common  law  disability,*  nor  was  such 
effect  produced  by  his  temporary  absence  from  the  country,*  or  even 
by  desertion  if  he  had  not  left  the  country  or  state.*    Since  a  divorce 

16.  Davis  V.  Statts,  43  Ind.  103,  13  v.  Hays,  10  IVsx.  130,  60  Am.  Dec. 
Am.  Rep.  382.  200    (conveyauce    by    wife    upheld) ; 

17.  Love  V.  Moynehan,  16  111.  277,  Robinson  v.  Reynolds,  1  Aikens  (Vt.) 
63  Am.  Dec.  306;  Wright  v.  Hay,  10  174,  15  Am.  Dec.  673;  Buford  v. 
Tex.  136,  60  Am.  Dec.  200,  Adair,  43  W.  Va.  211,  27  S.  E.  260. 

Notes:  37  Am.  Dec.  709;  64  A.  S.  64  A.  S.  R.  854  (conveyance  upheld). 
R.  854.  Notes:   37  Am.  Dec.   709,  711;    64 

18.  McAnally    v.    Alabama    Insane   A.  S.  R.  864. 

Hospital,  109   Ala.  109,  19  So.  492,  20.  Robinson  v.  Reynolds,  1  Aikens 

55  A.  S.  R.  923,  34  L.R.A.  223.  (Vt.)  174, 15  Am.  Dec.  673. 

Note:  37  Am.  Dec.  709.  Notes:  37  Am.  Dec.  710;  64  A.  S. 

19.  Rhea  v.   Rhenner,   1    Pet.   105,  R.  869. 

7  U.  S.  (L.  ed.)  478;  Arthur  v.  Broad-  1.  Harris  v.  Taylor,  3  Sneed  (Tenn.) 

nax,  3  Ala.  557,  37   Am.  Dec.  707;  536,   67  Am.  Dec.  576;   Robinson  v. 

Mead  v.  Husrhe,  15  Ala.  141,  50  Am.  Reynolds,    1    Aikens    (Vt.)    174,    15 

Dec.  123;  McAnally  v.  Alabama  In-  Am.   Dec.  673. 

sane  Hospital,  109  Ala.  109,  19  So.  Notes:  37  Am.  Dec.  713;  64  A.  S. 

492,  55  A.  S.  R.  923,  34  L.R.A.  223;  R.  867. 

Smith  V.  Silence,  4  Ta.  321,  66  Am.  2.  Robinson  v.  Reynolds,  1  Aikens 

Dec.  137;  Wolf  v.  Bauereis,  72  Md.  (Vt.)    174,    15    Am.   Dec.    673. 

481,    19    Atl.    1045,    8    L.R.A.    680;  Note:  37  Am.  Dec.  710. 

Phelps  V.   Walther,  78   Mo.   320,  47  3.  Krebs  v.  O'Grady,  23  Ala.  728, 

Am.  Rep.  112;  Starrett  v.  Wynn,  17  58  Am.  Dec.  312;  Rogers  v.  Phillips, 

Serg.  &  R.   (Pa.)   130,  17  Am.  Dec.  8  Ark.  366,  47  Am.  Dec.  727;  Musick 

654;  Susack  v.  White,  2  Mill.  Const,  v.  Dodson,  76  Mo.  624,  43  Am.  RefK 

(S.  C.)  279,  12  Am.  Dec.  669;  Wright  780» 
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a  mensa  et  tboro  doe9  not  terminate  the  marriage  relation,^  it  does 
not  remove  the  wife's  common  law  disability  to  contract.*  Where 
the  husband  was  a  foreigner  and  had  left  the  country  for  some  time, 
though  he  may  have  expressed  his  intention  to  return,  it  seems  that 
his  wife  was  liable  as  a  feme  sole  for  debts  contracted  by  her,  as  in 
such  case  there  was  no  presumption  of  an  animus  revertendi  in  fact,* 
and  in  some  cases  the  broad  rule  has  been  laid  down  that  if  a  husband 
has  deserted  his  wife  without  cause  she  may  contract  as  a  feme  sole, 
though  in  most  of  such  cases  the  husband  in  fact  had  left  the  state.  ^ 
By  the  custom  of  London,  ''where  a  feme  covert  of  the  husband,  useth 
any  craft  in  the  said  city  on  her  sole  account,  whereof  the  husband 
meddleth  nothing,  such  a  woman  shall  be  charged  as  a  feme  sole 
concerning  everjrthing  that  toucheth  the  craft.''  And  a  custom 
similar  to  that  of  London  has  to  a  limited  extent  been  recognized  in 
this  country.*  In  some  instances  statutes  have  expressly  provided 
that  a  wife  who  has  been  deserted  by  her  husband  may  contract  and 
transfer  her  property  as  a  feme  sole,*  but  the  subsequent  desertion  by 
the  husband  does  not  give  any  validity  to  her  contract  or  transfer 
theretofore  made.*® 

294.  Lunacy  of  Husband;  Presumption  of  Death. — ^It  would  seem 
that  if  a  husband  is  adjudged  a  lunatic  the  wife  will  have  capacity 
to  contract  as  a  feme  sole,**  but  the  mere  fact  that  he  is  non  compos 
mentis  without  such  adjudication  did  not  confer  such  power  on  her.** 
Thus  it  has  been  held  that  a  wife  is  not  liable,  even  on  her  express 
promise  to  pay,  for  support  furnished  her  while  her  husband  was 
non  compos  mentis,  though  he  was  supported  at  an  almshouse.**  In 
some  instances  the  statutes  expressly  remove  the  common '  law  dis- 
abilities of  married  women,  either  wholly  or  in  part,  in  case  their 
husbands  are  of  unsound  mind,*^  but  such  statutes  are  not  extended 
beyond  their  clear  purpose,  and  it  has  been  held  that  a  contract  by 
a  married  woman  made  without  tlie  consent  of  her  husband,  to  pay  for 
his  support  while  insane  in  an  asylum  is  void,  and  not  authorized  by 

Notes:  37  Am.  Dec,  710,  712;  64       10.  Pike  v.  Clark,  40  N.  H.  9,  77 

A.  S.  B.  866,  867,  Am.  Dec.  698. 

4.  See    Divorce    and    Separation,  11.  Notes:    37   Am.    Dec.   712;    64 

vol.  9,  p.  487.  A.   8.  R.  870;  34  L.R.A.  224. 

6.  Note:  37  Am.  Dec.  713.  12.  McAnally    v.    Alabama    Insane 

6.  Note:  37  Am.  Dec.  710.  Hospital,  109  Ala.  109,  19  So.  492, 

7.  Rhea  v.  Rhenner,  1  Pet.  105,  7  55  A.  S.  R.  923,  34  L.R.A.  323  and 
U.  S.  (L.  cd.)  478;  Love  v.  Moyneban,  note;  Shaw  v.  Thompson,  16  Pick. 
16  IlL  277,  63  Am.  Dec.  306.  See  (Mass.)  198,  26  Am.  Dec.  655;  Pike 
also  Mead  v.  Hughes,  15  Ala.  141,  50  v.  Clark,  40  N.  H.  9,  77  Am.  Dec. 
Am.  Dec.  123.  698. 

Notes:  37  Am.  Dec.  712;  64  A.  S.       13.  Shaw    v.    Thompson,    16    Pick. 

B.  866.  (Mass.)  198,  26  Am.  Dec.  655. 
«.  Note:  37  Am.  Dec.  713.  14.  Note:  34  L.R.A.  223. 

0.  Note:  64  A.  S.  R.  870. 
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statutes  giving  the  wife  capaxsity  to  contract  as  if  sole  "with  th« 
assent  or  concurrence  ef  her  husband  expressed  in  writing/'  and  also 
authorizing  her  to  engage  in  trade  or  business  without  his  consent  if 
he  has  abandoned  her  or  is  of  unsound  mind.**  When  a  husband  has 
been  absent  and  unheard  of  for  seven  years  it  is  presumed  that  he  is 
dead,**  and  for  this  reason  her  capacity  to  contract  would  of  course 
be  presumed  to  exist.*' 

295.  Ratification  of  Contract  on  Discoverture. — ^Unquestionably  a 
married  woman  on  becoming  discovert,  may  on  a  sufficient  considera- 
tion ratify  a  contract  made  during  coverture,*®  but,  upon  the  question 
whether  her  mere  promise  to  pay  an  indebtedness  or  obligation 
incurred  or  entered  into  during  coverture  is  sufficient  to  impose 
liability  therefor,  the  authorities  are  not  in  accord.  There  is  cer- 
tainly a  moral  obligation  on  a  mai'ried  woman  to  pay  an  indebtedness 
incurred  by  her,  though  it  was  not  enforceable  against  her,  still  it  is 
the  general  rule  in  this  country  that  a  moral  obligation  is  not  sufficient 
consideration  for  a  promise,*'  and  while  the  courts  generally  agree 
that  a  promise  made  by  a  person  after  reaching  majority  to  pay  an 
indebtedness  incurred  during  infancy  is  binding  on  him,*^  still,  accord- 
ing to  the  prevailing  view,  especially  in  this  country,  it  is  held  that 
since  the  contract  of  a  married  woman  is  void  and  imposes  no  legal 
obligation  on  her,  her  promise  to  perform  such  a  contract  or  pay  an 
indebtedness  connected  therewith  must  be  supported  by  a  new  con- 
sideration to  render  it  binding  on  her;  her  mere  promise  to  pay  after 
coverture,  such  an  indebtedness  is  considered  nudum  pactum.*  Thus 
where  the  common  law  disability  of  a  married  woman  to  become  a 
surety  or  bind  herself  by  a  contract  of  guaranty  existed,  her  more 
promise  after  coverture  to  pay  an  indebtedness  for  which  she  became 
surety  or  the  payment  of  which  she  guaranteed,  has  been  held  to 

15.  McAnally  v.  Alabama  Insane  26  N.  E.  890,  25  A.  S.  R.  456,  12 
Hospital,  109  Ala.  109,  19  So.  492,  L.R.A.  120 ;  Gilbert  v.  Brown,  123  Ky. 
55  A.  S.  R.  923,  34  L.R.A.  223.  703,  97  S.  W.  40,  7  L.R.A.(N.S.)  1053; 

16.  See  Death,  vol.  8,  p.  708.  Holloway  v.  Rudy,   (Ky.)    60  S.  W. 

17.  Notes:  37  Am.  Dec.  713;  64  A.  650,  53  L.R.A.  353;  Porterfield  v.  But- 
S.  R.  863.  ler,  47  Miss.  165,  12  Am.  Rep.  329; 

18.  Bank  of  New  Hanover  v.  Bridg-  Hendricks  v.  Robinson,  56  Miss.  694, 
ers,  98  N.  C.  67,  3  S.  E.  826,  2  A  S.  31  Am.  Rep.  382;  Mnsick  v.  Dodson, 
R.  317  (holding  that  if  a  mar.-.*d  76  Mo.  624,  43  Am.  Rep.  780;  Foster 
woman,  after  the  death  of  her  husband  v.  Wilcox,  10  R.  I.  443,  14  Am.  Rep. 
executes  a  new  note  in  renewal  of  one  698;  Hayward  v.  Barker,  52  Vt,  429, 
signed  by  her  and  her  husband,  where-  36  Am.  Rep.  762.  See  also  Shepard 
by  an  extension  of  the  time  of  pay-  v.  Rhodes,  7  R.  I.  470,  84  Am.  Dec 
mcnt  is  obtained,  such  extension  is  a  573;  Allen  v.  McCnllough,  2  Heisk. 
sufficient  consideration  to  render  her  (Tenn.)  174,  5  Am.  Rep.  27. 
liable).  Notes:  43  Am.  Rep.  785;  39  A.  S. 

19.  See  Contracts,  vol.  6,  p.  667.  R.  742;  56  A.  S.  R.  346;  2  LJI.A. 

20.  See  Infants.  345;  53  L.R.A.  366;  7  L.R.A.(N.S.) 
1.  Austin   V.   Davis,   128   Ind.   472,  1053. 
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impose  no  legal  enforceable  liability  on  her,  and  it  has  been  held^ 
where  during  coverture  a  married  woman  executed  a  note  as  surety 
for  her  husband  and  after  his  death  gave  her  note  in  renewal,  that 
the  latter  note  was  without  consideration  and  unenforceable  against 
her.*  So  it  has  been  held  that  a  promise  after  a  decree  of  divorce  to 
pay  her  attorney  for  his  services  in  procuring  her  the  divorce  imposed 
no  liability  on  her,*  and  the  same  has  been  held  true  as  regards  her 
subsequent  promise  to  pay  for  property  purchased  by  her  during 
coverture.*  Also  it  has  been  held  that  a  promise  by  a  married  woman 
while  living  apart  from  her  husband  to  pay  for  goods  furnished  her 
on  her  own  credit  and  used  by  her  in  her  own  support,  being  wholly 
void  in  law  and  not  enforceable  in  any  way,  her  subsequent  promise 
to  pay  on  his  coverture  was  without  consideration.*  If  the  indebted- 
ness incurred  during  coverture  was  binding  in  equity  upon  the  mar- 
ried woman's  separate  estate,  her  promise  after  coverture  to  pay  the 
same  will,  it  seems,  according  to  the  view  of  the  better  authorities  ren- 
der her  liability  enforceable  at  law,  and  the  authorities  denying  in 
general  terms  her  liability  on  the  subsequent  promise  should,  it  wo\ild 
seem,  be  taken  subject  to  this  exception.*  In  a  number  of  jurisdictions 
the  broad  view  is  taken  that  a  promise  by  a  woman  to  pay  an  indebted- 
ness incurred  during  coverture,  is  binding  upon  her  though  without 
such  promise  she  would  not  have  been  liable  in  law  or  equity.' 

296.  Defense  of  Coverture  Generally. — ^As  a  general  rule  to  render 
coverture  available  as  a  defense  when  sued  on  a  contract,  it  is  not 
necessary  that  it  be  specially  pleaded,*  but  it  is  available  under  a 
plea  non  est  factum,*  or  it  may  be  given  in  evidence  under  the  gen- 
eral issue.^*  So  in  an,,  action  in  one  state  on  a  judgment  rendered 
against  a  married  woman  in  another  state  on  a  warrant  of  attorney  to 
confess  judgment,  the  defense  that  the  warrant  was  void  by  reason 
of  her  coverture,**  has  been  held  available  under  a  plea  of  nul  tiel 
record.**    In  some  cases,  however,  it  has  been  held  that  coverture  is  a 

2.  GQbert  v.  Brown,  123  Ky.  703,  7.  Notes:  43  Am.  Rep.  785;  39  A. 

97  S.  W.  40,  7  L.R.A.(N.S.)    1053.  S.  R.  742;  53  L.R.A.  366;  7  L.R.A. 

8.  Musick  V.  Dodson,  76  Mo.  624,  (N.S.)  1054. 

43  Am.  Rep.  780.    See  infra,  par.  324  8.  Forsyth  v.  Bames,  228  111.  326, 

et  seq.,  as  regards  general  liability  of  81   N.   E.   1028,   10   Ann.   Cas.   710; 

a  married  woman   for  legal   services  Dorrance  v.  Scott,  3  Whart.  (Pa.)  309, 

rendered.  31  Am.  Dec.  509. 

4.  Porterfield  v.  Butler,  47  Miss.  165,  9.  Dorrance  v.  Scott,  3  Whart.  (Pa.) 
12  Am.  Rep.  329.  309,  31  Am.  Dec.  509. 

5.  Hayward  v.  Barker,  52  Vt.  429,  10.  Caldwell  v.  Walters,  18  Pa.  St. 
36  Am.  Rep.  762.  79,  55  Am.  Dec.  592. 

6.  Hubbard  v.  Bugbee,  55  Vt.  506,  11.  See  infra,  par.  341  et  seq.,  as 
45  Am.  Rep.  637;  Sher^^in  v.  Sanders,  to  capacity  of  married  woman  to  con- 
59  Vt.  499,  9  Atl.  239,  59  Am.  Rep.  fess  judgment. 

750.  12.  Forsyth  v.  Barnes,  228  111.  326, 

Notes:    53    L.R.A.    369;    7    L.R.A.  81  N.  E.  1028,  10  Ann.  Cas.  710, 
(N.S.)  1054. 
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special  defense  which  must  be  pleaded  and  cannot  be  given  in  evi- 
dence under  the  general  denial.^'  It  seems  that  this  defense  is 
intended  for  the  benefit  of  the  married  woman,  and  is  not  available 
to  a  third  person,  against  her  consent;  in  other  words,  it  is  a  matter 
of  personal  privilege.^^  Thus  it  has  been  held  that  when  the  deed 
of  a  married  woman  was  ineffectual  as  against  her  for  want  of  proper 
acknowledgment,  her  subsequent  creditor  oould  not  raise  such  objec- 
tion to  the  deed  where  she,  after  the  recovery  of  the  judgment,  con- 
firmed the  deed  by  executing  a  properly  acknowledged  deed.*'  The 
personal  representative  of  a  married  woman  may  plead  coverture  to 
the  same  extent  as  she  might  have  done.*^  As  regards  contracts  made 
by  a  married  woman,  coverture  is  a  defense  in  bar  and  not  in  abate- 
ment, and  is  properly  so  pleaded.*' 

Rule  in. Equity  Generally 

297.  In  General. — At  an  early  date  courts  of  equity  adopted  the 
view  that  a  married  woman,  as  regards  her  separate  estate,  was  sub- 
stantially on  the  footing  of  a  feme  sole,  and  her  capacity  to  contract 
with  respect  to  and  thereby  to  bind  such  estate  was  upheld.*®    Thus  a 

13.  Johnson  v.  Miller,  47  Ind.  376,  Amperse,  14  Mich.  91,  90  Am.  Dec. 
17  Am.  Dec.  699.  225;  James  v.  Fisk,  9  Smedes  &  M. 

14.  Gray  v.  Pope,  35  Miss.  116,  72  (Miss.)  144,  47  Am.  Rep.  Ill;  Kimm 
Am.  Dec.  117;  Meade  v.  Clarke,  159  v.  Weippert,  46  Mo.  532,  2  Am.  Rep. 
Pa.  St.  159,  28  Atl.  214,  39  A.  S.  R.  541;  MUler  v.  Brown,  47  Mo.  504,  4 
669,  23  L.R.A.  479.  Am.  Rep.   345;   Turner  v.   Shaw,   96 

Note:  8  L.R.A.  406.  Mo.  22,  8  S.  W.  897,  9  A.  S.  R.  319; 

15.  Meade  v.  Clarke,  159  Pa.  St.  159,  Maefarland  v.  Heim,  127  Mo.  327,  29 
28  Atl.  214,  39  A.  S.  R.  669,  23  S.  W.  1030,  48  A.  S.  R.  629;  Johnson 
L.R.A.  479.  V.  Cummins,  16  N.  J.  Eq.  97,  84  Am. 

16.  Foster  v.  Wilcox,  10  R.  I.  443,  Dec.  142;  Dyett  v.  North  American 
14  Am.  Rep.  698.  Coal  Co.,  20  Wend.   (N.  Y.)  570,  32 

17.  Stockton  V.  Farley,  10  W.  Va.  Am.  Dec.  598;  Gardner  v.  Gardner, 
171,  27  Am.  Rep.  566.  22  Wend.   (N.  Y.)  526,  34  Am.  Dec. 

18.  Ankeney  v.  Hannon,  147  U.  S.  340;  Frazier  v.  Brownlow,  38  N.  C. 
118,  13  S.  Ct.  206,  37  U.  S.  (L.  ed.)  237,  42  Am.  Dec.  165;  Harris  v.  Har- 
105;  Bradford  v.  Greenway,  17  Ala.  ris,  42  N.  C.  Ill,  63  Am.  Dec.  393; 
797,  52  Am.  Dec.  203 ;  Baker  v.  Greg-  Phillips  v.  Graves,  20  Ohio  St.  371, 
ory,  28  Ala.  544,  65  Am.  Dec.  366;  5  Am.  Rep.  675;  Elliott  v.  Gower,  12 
Dobbin  v.  Hubbard,  17  Ark.  189,  65  R.  I.  79,  34  Am.  Rep.  600;  Hollis  v. 
Am.  Dec.  425;  Butler  v.  Buckingham,  Francois,  5  Tex.  195,  51  Am.  Dec. 
5  Day  (Conn.)  492,  5  Am.  Dec.  174;  760;  Womack  v.  Womack,  8  Tex.  397, 
Smith  V.  Foythress,  2  Fla.  92,  48  Am.  58  Am.  Dec.  119,  overruled  on  another 
Dec.  176 ;  O'lney  v.  Howe,  89  HI.  556,  point  by  Fitzgerald  v.  Turner,  43  Tex. 
31  Am.  Rep.  105 ;  Kantrowitz  v.  Pra-  79 ;  Dale  v.  Robinson,  51  Vt.  20,  31 
ther,  31  Md.  92,  99  Am.  Dec.  587 ;  Am.  Rep.  669 ;  Penn  v.  Whitehead,  17 
Helms  V.  Franciscus,  2  Bland  (Md.)  Grat.  (Va.)  503,  94  Am.  Dec.  478; 
544,  20  Am.  Dec.  402;  Rogers  v.  Ward,  Bank  of  Greensboro  v.  Chambers,  30 
8  Allen  (Mass.)  387,  85  Am.  Dec.  710;  Grat.  (Va.)  202,  32  Am.  Rep.  631; 
Willard  v.  Eastham,  15  Gray  (Mass.)  Price  v.  Planters'  Nat.  Bank,  92  Va. 
328,   77    Am.   Dec.   366 ;   Burdeno   v.  468,  23  S.  E.  887,  32  L.R.A.  214.     Sec 
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married  woman  could  charge  her  separate  estate  with  the  repayment 
of  a  loan  made  to  her  by  her  husband.**  This  power  to  contract  was 
recognized  in  equity,  however,  only  so  far  as  it  was  consistent  with  the 
general  common  law  principle  that  a  married  woman  could  not  enter 
into  a  contract,*®  and  so  far  as  her  contracts  attempted  to  impose  a  per- 
sonal liability  on  her  as  distinguished  from  charging  her  separate 
estate,  they  were  deemed  void  in  equity  as  well  as  at  law.*  Equity 
merely  attached  to  the  separate  estate  of  the  married  woman  a  quality 
incidental  to  that  property,  viz.,  a  capacity  of  being  disposed  of  by  her ; 
in  other  words,  it  gave  her  a  power  of  dealing  with  that  property  as 
she  might  think  fit;  but  the  power  of  disposition  was  confined  to  that 
property,  and  the  property  must  be  the  subject  matter  that  she  deals 
with ;  and  therefore,  if  she  made  a  contract,  the  contract  was  nothing 
unless  it  had  reference,  directly  or  indirectly,  to  that  property.* 
Opposed  to  the  great  weight  of  authority,  however,  there  are  decisions 
to  the  effect  that  a  married  woman  has  no  general  power  to  dispose  of 
or  charge  an  estate  settled  to  her  separate  use  even  with  the  consent 
of  her  husband  or  the  trustee,  unless  such  power  is  conferred  on  her 
by  the  instrument  creating  the  estate;  •  still  this  view  does  not  prevent 
her  separate  estate  from  being  charged  with  debts  contracted  for  and 
of  which  it  has  had  the  benefit.^  The  statutes  enlarging  the  property 
rights  and  contract  capacity  of  married  women  have  been  held  enabl- 
ing statutes  and  not  to  restrict  the  power  of  a  married  woman  having 
an  equitable  separate  estate  to  charge  such  estate.^  ^ 

298.  Restrictions  on  Power  to  Charge  or  Anticipate  Equitable 
£state  Generally. — The  general  power  in  equity  to  charge  a  separate 
equitable  estate  may  be  restricted  by  the  instrument  creating  it,  and 

also  E>viiig  V.  Smith,  3  Desaus.  (S.  C.)  Dec.  366;  Yale  v.  Dederer,  22  N.  Y. 

417,  5  Am.  Dec.  557  (per  Desaussure  450,   78   Am.    Dec.    216;    Sherwin   v. 

Chancellor   containing   exhaustive   re-  Sanders,  59  Vt.  499,  9  Atl.  239,  59 

view  of  early  English  cases).  Am.  Rep.  750. 

Notes:   30  Am.  Dec.  235,  236;   99  3.  Lancaster    v.    Dolan,    1    Rawle 

Am.  Dec.  698.  (Pa.)  231,  18  Am.  Dec.  625  and  note; 

19.  Gardner  v.  Gardner,  22  Wend.  Robinson  v.  Dart,  Dud.  Eq.   (S.  C.) 
(N.  Y.)  526,  34  Am.  Dec.  340.  128,  31  Am.  Dec.  569  j  Ewing  v.  Smith, 

20.  Kantrowitz  v.  Prather,  31  Ind.  3  Desaus.    (S.   C.)   417,  5  Am.  Dec. 
92,  99  Am.  Dec.  587.  557;    Litton    v.   Baldwin,   8    Humph. 

1.  Dobbin  v.  Hubbard,  17  Ark.  189,    (Tenn.)   209,  47  Am.  Dec.  605. 
65  Am.  Dec.  425 ;  RandaU  v.   Bour-       Note :  5  Am.  Dec.  589. 

gardez,  23   Fla.  264,  2  So.   310,  11  4.  Cater  v.  Eveleigh,  4  Desaus.  (S. 

A.  S.  R.  379;  Snell  v.  Snell,  123  111.  C.)    19,   6   Am.   Dec.   596;   James   v. 

403,  14  N.  E.  684,  5  A.  S.  R.  526;  M^rant,  4  Desaus.  (S.  C.)  591,  6  Am. 

Sweeney  v.  Smith,  15  B.  Mon.  (Ky.)  Dee.  630. 

325,  61  Am.  Dec.  188.  Note :  5  Am.  Dec.  589. 

2.  Kantrowitz   v.   Prather,  31   Ind.  5.  Phillips  v.  Graves,  20  Ohio  St. 
92,  99  Am.  Dec.  587;  Willard  v.  East-  371,  5  Am.  Rep.  675. 

ham,  15   Gray   (Mass.)    328,  77  Am.       Note:  5  Am.  Dec.  59L 
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OB  a  general  rule  the  court  will  not  enforce  au  attempt  to  create  a 
charge  in  violation  of  the  restriction.*  By  the  general  principles  of 
equity  a  married  woman's  contract  can  be  made  eflfectual  to  bind  only 
her  separate  estate  as  to  which  she  was  not,  at  the  date  of  the  cou- 
tract,  restrained  from  anticipation.'  So  a  restriction  on  the  power 
to  charge  or  anticipate  may  be  attached  to  an  equitable  separate 
estate  created  in  favor  of  an  unmarried  woman  which  will  become 
effective  on  her  subsequent  marriage.*  There  is  authority,  however, 
for  the  position  that  an  immediate  marriage  must  be  in  contemplation 
in  order  that  valid  restraints  on  anticipation  may  be  created.*  The 
restriction  on  anticipation  or  alienation  cannot  exist  independently 
of  the  separate  equitable  estate,^*  and  therefore  it  continues  only  dur- 
ing coverture,  being  suspended  during  discoverture,  subject,  however, 
to  be  revived  on  a  subsequent  marriage ;  ^*  still  the  separate  estate 
and  the  incidental  restriction  on  anticipation  may  be  limited  to  a 
particular  coverture,  and  when  such  is  thcf  case,  a  court  of  equity  will 
not  extend  it.**  Effect  will  be  given  to  a  restraint  on  anticipation  or 
alienation  whether  the  subject  matter  of  the  gift  be  real  or  personal 
estate,  and  whether  the  married  woman  takes  an  estate  in  fee  or  an 
absolute  interest  or  only  a  limited  estate  or  interest.**  No  special 
words  or  formal  requisites  are  necessary  to  create  the  restraint  on 
anticipation,  if  the  intent  to  do  so  is  apparent,**  and  so  it  has  been 
lield  that  a  wife  on  whom  property  was  settled  in  trust  for  her  separate 
use  and  "not  to  be  subject  in  any  manner"  to  her  husband's  debts, 
could  not  charge  such  estate  with  the  payment  of  his  debts.**  On  the 
other  hand,  there  must  be  some  clear  expression  that  the  property  is 
to  be  injdienable,  or  that  the  income  is  not  to  be  anticipated,**  as  by 
a  direction  to  pay  dividends  into  the  woman's  hands  "and  not  other- 
wise." *'  When  a  married  woman  is  absolutely  restrained  from  antici- 
pating her  separate  estate  she  cannot  in  the  absence  of  statutory  pro- 
vision, be  called  on  to  make  good  out  of  such  property,  the  results  of 

6.  Kempton    v.    Hallowell,    24    Ga.  10.  Note:  3  Eng.  Rul.  Cas.  236. 
52,  71  Am.  Dec.  112.  11.  Smith  v.  Starr,  3  Whart.  (Pa.) 

7.  Tullett  V.  Armstrong,  1  Beav.  1,  62,  31  Am.  Dec.  498;  Tullett  v.  Arm- 
4  Myl.  &  Cr.  390,  8  L.  J.  Ch.  19,  9  strong,  1  Beav.  1,  4  Myl.  &  Cr.  390, 
L.  J.  Ch.  41,  3  Eng.  Rul.  Cas.  214;  8  L.  J.  Ch.  19,  9  L.  J.  Ch.  41,  3  Eng. 
Pike  V.  Fitzgibbon,  17  Ch.  D.  454,  50  Rul.  Cas.  214. 

L.  J.   Ch.  394,  44  L.   T.  N.   S.  562,       12.  Tullett  v.   Armstrong,  1   Beav. 

29  W.  R.  551,  6  Eng.  Rul.  Cas.  56.  1,  4  Myl.  &  Cr.  390,  8  L.  J.  Ch.  19, 

8.  Tullett  V.  Armstrong,  1  Beav.  1,  9  L.  J',  Ch.  41,  3  Eng.  Rul.  Cas.  214. 
4  Myl.  &  Cr.  390,  8  L.  J.  Ch.  19,  9  L.       Note :   3  Eng.  Rul.  Cas.  237,  242. 
J.  Ch.  41,  3  Eng.  Rul.  Cas.  214.    See       13.  Note:  3  Eng.  Rul.  Cas.  236. 
also  Carver  v.  Bowles,  2  Rees.  &  Myl.       14.  Note:  3  Eng.  Rul.  Cas.  236. 
304,  34  Rev.  Rep.  102,  21  Eng.  Rul.       15.  Kempton  v.  Hallowell,  24   Ga. 
Cas.  425.  52,  71  Am.  Dec.  112. 

9.  Smith  V.  Starr,  3  Whart.   (Pa.)       16.  Note:  3  Eng.  Rul.  Cas.  236. 
62;  31  Am.  Dec.  498.  17.  Note:  3  Eng.  Rul.  Cas.  236. 
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her  breaches  of  trust  or  frauds  or  other  liabilities  which  she  might 
incur.^^  The  courts,  in  the  absence  of  statute^  have  no  power  to  remove 
the  restraint  on  anticipation  or  alienation.^* 

299.  History  and  Origin  of  Rule  Sustaining  Restrictions  on  Antici- 
pation.— ^When  once  it  was  established  that  the  separate  estate  of  a 
married  woman  was  to  be  so  far  enjoyed  by  her  as  a  feme  sole,  ds  to 
bring  with  it  all  the  incidents  of  property,  and  that  she  might  there- 
fore dispose  of  it  as  a  feme  sole  might  do,  it  was  found  that,  to  secure 
to  her  the  desired  protection  against  the  marital  rights,  it  was  neces- 
sary to  qualify  and  fetter  the  gift  of  the  separate  estate  by  prohibiting 
anticipation.  The  power  to  do  this  was  established  by  authority,  not 
now  to  be  questioned,  but  which  could  only  have  been  founded  upon 
the  power  of  the  court  to  model  and  qualify  an  interest  in  property 
which  it  had  itself  created,  without  regard  to  those  rules  which  the 
law  has  established  for  regulating  the  enjoyment  of  property  in  other 
cases.  When  the  court  first  established  the  separate  estate,  it  violated 
the  laws  of  property  as  between  husband  and  wife ;  but  it  was  thought 
beneficial,  and  it  -prevailed.  It  being  once  settled  that  a  wife  might 
enjoy  her  separate  estate  as  a  feme  sole,  the  laws  of  property  attached 
to  this  new  estate ;  and  it  was  found,  as  part  of  such  law,  that  the  power 
of  alienation  belonged  to  the  wife,  and  was  destructive  of  the  security 
intended  for  it.  Equity  again  interfered,  and  by  another  violation 
of  the  laws  of  property  supported  the  validity  of  the  prohibition  against 
alienation  and  anticipation.^® 

300.  Qualification  of  Rule  against  Anticipation. — A  man  cannot 
settle  his  own  property  so  as  to  make  his  enjoyment  of  it  depend  on 
his  solvency,  whether  the  persons  sought  to  be  affected  are  creditors 
of  the  date  of  the  settlement,  or  become  so  subsequently ;  ^  but  in  the 
case  of  a  woman  it  is  only  in  respect  of  antenuptial  debts  that  she  can- 
not withdraw  property  from  her  creditors.*  The  reason  that  the 
English  courts  permitted  these  restraints  against  anticipation  or  aliena- 
tion on  property  of  a  married  woman,  although  they  had  denied  their 
validity  as  against  the  property  of  persons  sui  juris,  was  that  her 

18.  Note:  3  Eng.  Rol.  Cas.  238.         eration,  that  ''no  restriction  contained 

19.  Note:  3  Eng.  Rol.  Cas.  240.         in  any  settlement  or  agreement  for  a 

20.  Tullett  V.  Armstrong,  1  Beav.  1,  settlement  of  a  woman's  own  property 
4  Myl.  &  Cr.  390,  8  L.  J.  Ch.  19,  9  to  be  made  or  entered  into  by  herself 
L.  J.  Ch.  41,  3  Eng.  Rul.  Cas.  214  shall  have  any  validity  against  debts 
(this  case  contains  a  most  exhaustive  contracted  oy  her  before  marriage,  and 
review  of  the  earlier  English  cases).       no  settlement  or  agreement  for  a  set- 

1.  See  Fraudulent  Conveyances,  tlement  shall  have  any  greater  force 
vol.  12,  p.  599;  Spendthrifts.  or  validity  against  creditors  of  such 

2.  Note :  3  Eng.  Rul.  Cas.  237.         woman  than  a  like  settlement  or  agree- 
In  England  it  is  now  provided  by  ment  for  a  settlement  made  or  entered 

the  Married   Women's  Property   Act  into  by  a  man  could  have  against  his 
1882  (45  &  46  Vict.  c.  75  §  19),  which,   creditors." 
however,  is  not  retrospective  in  its  op-       Note:  3  Eng.  RuJ.  Cas.  237. 
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right  to  hold  property  free  from  her  husband's  control  was  created 
for  her  by  courts  of  equity,  and  the  chancellors  thought  she  was  not 
sufficiently  protected  from  her  husband  without  this  restraint.  And 
it  has  been  said  that  this  was  very  reluctantly  done,  and  only  because 
it  was  deemed  necessary  for  the  protection  of  wives  from  their  hus- 
bands as  a  study  of  the  English  cases  would  show.'  So  in  this  country 
since  the  adoption  of  the  modern  statutes  protecting  the  property 
rights  of  married  women,  it  has  been  held  that  a  trust  to  place  one's 
property  beyond  the  reach  of  creditors,  while  retaining  full  enjoyment 
of  the  income  and  revenues  therefrom,  through  the  instrumentality 
of  a  trustee  could  not  be  created  by  a  married  woman  or  a  woman  in 
contemplation  of  marriage ;  *  and  therefore  where,  in  contemplation 
of  marriage,  a  woman  conveyed  her  property  to  a  trustee  in  trust  to 
pay  to  her  the  rents  and  profits  for  her  sole  and  separate  use,  without 
power  of  anticipation,  it  was  held  that  nevertheless  she  could  in  equity 
charge  her  interest  in  such  estate  with  her  debts.*  In  England  the 
weight  of  authority  is  in  favor  of  considering  the  restraint  on  antici- 
pation as  bounded  by  the  limits  of  the  rule  against  perpetuities,  and 
the  effect  is  that,  where  the  rule  is  infringed,  the  separate  use  remains, 
but  the  restraint  is  rejected.* 

301.  Intention  to  Charge  Equitable  Estate  Generally. — ^In  order 
that  a  married  woman's  contract  may  be  upheld  in  equity  as  a  charge 
on  her  separate  equitable  estate,  her  intention  to  charge  such  estate 
need  not  be  evidenced  in  writing,'  but  the  existence  of  such  intention 
must  be  proved,  and  the  cases  generally  hold  that  it  cannot  be  inferred 
from  the  mere  circumstance  of  her  contracting  a  debt,  because  the 
liability  of  her  separate  estate  for  her  debts  does  not  arise  out  of  their 
creation  merely,  but  out  of  an  agreement  by  her,  either  express  or 
implied,  that  it  shall  be  liable  for  their  payment.®  Nevertheless, 
though  the  mere  circumstance  that  a  married  woman  contracts  a  debt 

3.  Brown  v.  McGill,  87  Md.  161,  39  8.  Kantrowitz  v.  Prather,  31  Ind. 
Atl.  613,  67  A.  S.  R.  334,  39  L.R.A.  92,  99  Am.  Dec.  587;  Burch  v.  Breck- 
806.  inridge,  16  B.   Men.    (Ky.)   482,   63 

4.  Brown  v.  McGill,  87  Md.  161,  39  Am.  Dec.  553;  Dickson  v.  Miller,  11 
Atl.  613,  67  A.  S.  R.  334,  39  L.R.A.  Smedes  &  M.  (Miss.)  594,  49  Am.  Dee. 
806.    See  generally,  Spendthrifts.  71;  Kimm  v.  Weippert,  46  Mo.  532, 

5.  Brown  v.  McGill,  87  Md.  161,  39  2  Am.  Rep.  541 ;  Johnson  v.  Cum- 
Atl.  613,  67  A.  S.  R.  334,  39  L.R.A.  mins,  16  N.  J.  Eq.  97,  84  Am.  Dee. 
806.                                       I  142;  Yale  v.  Dederer,  18  N.  Y.  265, 

6.  Note:  3  Eng.  Rul.  Gas.  237.  As  72  Am.  Dec.  503,  22  N.  Y.  450,  78 
to  the  rule  referred  to,  see  Perpetui-  Am.  Dec.  216;  Gosman  v.  Cruger,  69 
TIES.  N.  Y.  87,  25  Am.  Rep.  141;  Litton  v. 

7.  Dobbin  v.  Hubbard,  17  Ark.  189,  Baldwin,  8  Humph.  (Tenn.)  209,  47 
G5  Am.  Dec.  425;  Kantrowitz  v.  Pra-  Am.  Dec.  605;  Kelsey  v.  Kelley,  63 
ther,  31  Ind.  92,  99  Am.  Dec.  587;  Vt.  41,  22  Atl.  597,  13  L.R.A.  640; 
Phillips  V.  Graves,  20  Ohio  St.  371,  5  Bank  of  Greensboro  v.  Chambers,  30 
Am.  Dec.   675;  Elliott  v.   Gower,  12  Grat.  (Va.)  202,  32  Am.  Rep.  661. 

R.  I.  79,  34  Am.  Rep.  600.  Note:  99  Am.  Dec.  598. 
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may  riot  be  sufficient  evidence  of  her  intention  to  charge  her  separate 
estate  with  its  payment,  the  circumstances  under  which  the  debt  was 
contracted  may  show  such  intent,  as  where  she  is  living  apart  from 
her  husband,  in  which  case  the  court  will  impute  to  her  the  intention 
of  dealing  with  her  separate  estate,  unless  the  contrary  is  shown .• 
Some  authorities,  however,  take  the  broad  view  that  a  married  woman 
is  presumed  to  have  intended  to  make  her  separate  estate  liable  for 
debts  contracted  by  her,  unless  a  contrary  intention  is  expressed  in 
the  con  tract  *•  On  the  theory  that  a  married  woman  can  convey 
lands  constituting  her  separate  estate  only  by  writing,  and  that  a 
charge  thereon  of  her  indebtedness  has  the  effect,  if  enforced,  of  an 
indirect  conveyance,  it  has  been  held  that  a  writing  is  necessary  to 
charge  her  lands  constituting  her  equitable  separate  estate,**  though 
the  view  is  also  taken  that  the  statutes  prescribing  the  requisites  of  a 
conveyance  of  the  lands  of  a  married  woman  do  not  require  that  a 
charge  on  her  lands  constituting  her  separate  equitable  estate  be 
evidenced  by  a  written  contract.** 

302.  Contract  for  Benefit  or  Preservation  of  Estate. — ^A  married 
woman's  contracts  entered  into  for  the  direct  benefit  or  preservation 
of  her  separate  equitable  estate,  will  as  a  general  rule  create  a  charge 
thereon  since,  in  such  a  case,  there  is  a  well  founded  presumption 
that  the  parties  so  intended.*'  Of  this  nature,  it  has  been  held,  is  a 
contract  to  pay  for  services  rendered  in  securing  a  loan  to  discharge 
an  existing  and  pressing  mortgage  on  the  separate  estate.**  And 
it  has  been  held  that  a  wife's  equitable  separate  estate  is  liable  in  equity 
for  the  payment  of  judgments  against  her  husband  on  notes  given 
by  him  for  materials  and  merchandise  used  for  her  maintenance  and 
support  and  for  the  benefit  of  her  estate,  where  he  is  insolvent,  and 
executions  issued  on  such  judgments  have  been  returned  unsatisfied, 
the  reason  for  which  is  that  though  it  may  be  true  in  general  in  com- 
mercial transactions,  that  where  one  deals  with  and  trusts  the  agent 
he  cannot  hold  the  principal  bound,  yet  where  an  estate  depends  on 
equity  for  its  existence  it  should  do  equity.*^ 

303.  Enforcement  of  Charge  on  Estate  Generally. — Since  at  com- 
mon law  the  contracts  of  married  women  are  deemed  void,  and  the 

9.  Miller  v.  Brown,  47  Mo.  504,  4  78  Am.  Dec.  216;  Patrick  v.  Littell, 
Am.  Rep.  345;  Johnson  v.  Cummins,  36  Ohio  St.  79,  38  Am.  Rep.  552; 
16  N.  J.  Eq.  97,  84  Am.  Dec.  142.   Womack  v.  Womaek,  8  Tex.  397,  58 

10.  Price  v.  Planters'  Nat.  Bank,  92  Am.  Dec.  119,  overruled  on  another 
Va.  468,  23  8.  E.  887,  32  L,R.A.  214.  point  by  Fitzgerald  v.  Turner,  43  Tex. 

11.  Burch  V.  Breckinridge,  16  B.  79;  Dale  v.  Robinson,  51  Vt.  20,  31 
Mon.  (Ky.)  482,  63  Am.  Dec.  553.  Am.  Rep.  669. 

12.  Phillips  V.  Graves,  20  Ohio  St.  14.  Patrick  v.  Littell,  36  Ohio  St.  79, 
371,  5  Am.  Rep.  676 ;  Dale  v.  Robin-  38  Am.  Rep.  552. 

■on,  51  Vt.  20,  31  Am.  Rep.  669.  15.  Smith  v.  Polythress,  2  Fla.  92. 

18.  Yale  v.  Dederer,  22  N.  Y\  450,   48  Am.  Dec.  176. 
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estate  to  be  charged  is  an  equitable  estate,  the  remedy  to  enforce  the 
charge  is  by  a  bill  in  equity.^*  This  jurisdiction  of  the  courts  of 
equity,  however,  does  not  rest  solely  on  the  equitable  nature  of  her 
estate,  but  rather  on  the  ground  that  her  separate  estate  is  equitably 
subject  to  her  contracts  and  engagements  which  are  not  legally  bind- 
ing on  her  personally  and  which  cannot  be  enforced  at  law.*'  If 
the  property  sought  to  be  charged  is  held  for  her  by  a  trustee,  it  is 
necessary  to  make  the  trustee  a  party.*®  The  right  to  subject  the 
wife's  separate  equitable  property  to  the  payment  of  her  general 
engagements  though  not  specifically  charged  or  made  a  lien  thereon, 
is  not  confined  to  the  period  of  coverture.  If  these  are  liable  for  her 
debts  during  the  coverture,  and  may  be  subjected  to  that  end  during 
that  period,  no  good  ground  is  perceived,  nor  can .  any  valid  reason 
be  assigned,  why  they  should  not  continue  to  be  liable  after  the  ter- 
mination of  the  coverture,  whether  by  her  own  death  or  that  of  her 
husband  or  otherwise,  unless  the  estate  is  determined  by  the  particular 
event  that  terminates  the  coverture.  Once  liable,  the  right  to  subject 
it  to  the  extent  of  the  separate  estate  should  continue  until  the  debts 
are  discharged.*'  In  a  bill  to  charge  a  married  woman's  separate 
estate  with  liabilities  incurred  by  her,  it  has  been  held  that  it  is  not 
necessary  to  describe  or  set  out  the  specific  property  or  estate  belonging 
to  her  in  her  own  right.*®  The  creditors  of  a  married  woman  whose 
claims  are  a  charge  on  her  separate  estate  have  no  priority  over  each 
other  unless  it  be  acquired  by  superior  diligence  or  by  some  specific 
lien  expressly  created  for  that  purpose.* 

304.  Property  or  Interest  to  Be  Sold. — ^Under  her  general  power 
recognized  by  coiu'ts  of  equity  to  charge  her  equitable  estate,  a  married 
woman  may  extend  the  charge  to  the  whole,  or  confine  it  to  a  part 
of  the  estate.  If  n6  specific  part  is  appointed  for  the  payment  of  the 
debt,  the  fair  implication  is  that  the  whole  is  intended  to  be  made 
liable.  If,  on  the  other  hand,  only  a  part  of  the  estate,  expressly  or 
by  fair  inference,  is  designed  to  be  charged,  no  liability  whatever  can 
attach  to  the  residue.*  To  satisfy  a  general  engagement  of  the  wife, 
that  is,  an  engagement  made  with  reference  to  her  separate  estate,  so  as 

16.  Dobbin  v.  Hubbard,  17  Ark.  189,  387,  85  Am.  Dec.  710. 

65  Am.  Dec.  425 ;  Rogers  v.  Ward,  19.  Price  v.  Planters'  Nat.  Bank,  92 

8  AUen  (Mass.)  387,  85  Am.  Deo.  710;  Va.  468,  23  S.  E.  887,  32  L.R.A.  214. 

Johnson  v.  Cummins,  16  N.  J.  Eq.  97,  20.  Rogers  v.  Ward,  8  Allen  (Mass.) 

84  Am.  Dec.  142;  Carey  v.  Burruss,  387,  85  Am.  Dec.  710. 

20  W.  Va.  571,  43  Am.   Rep.   790;  1.  Yale  v.  Dederer,  18  N.  Y.  265, 

White  V.  Foote  Lumber,  etc.,  Co.,  29  72  Am.  Dec.  503;  Pickens  v.  Kniselv, 

W.  Va.  385,  1  S.  E.  572,  6  A.  S.  R.  29  W.  Va.  1,  11  S.  E.  932,  6  A.  S.  R. 

650.  622. 

17.  Johnson  v.  Cummins,  16  N.  J.  2.  (Greensboro  Bank  ▼.  Chambers,  30 
Eq.  97,  84  Am.  Dec.  142.  Grat  (Va.)  202,  32  Amu  Bep.  661« 

18.  Rogers  v.  Ward,  8  Allen  (Mass.) 
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to  make  it  liable  in  a  general  sense,  but  which  does  not  amount  to  a 
specific  lien,  the  personal  property  may  be  sold  by  decree  of  the  court, 
where  the  interest  of  the  wife  is  absolute,  and  there  is  no  restraint  on 
alienation  imposed  by  the  instrument  creating  the  separate  estate.' 
And,,  under  like  conditions,  the  rents  and  profits  of  the  separate  real 
property  may  be  subjected;  to  which  end,  following  the  analogy  of 
the  law  so  far,  such  real  estate  may  be  leased  from  time  to  time,  by 
order  of  the  court,  until  the  debt  out  of  the  rents  be  discharged.^  On 
the  other  hand,  the  real  estate  or  any  part  thereof  should  not  ordina- 
rily be  sold  to  satisfy  the  debt  unless  it  is  secured  by  specific  lien,  cre- 
ated in  a  mode  which  conforms  to  the  mode  required  for  a  valid 
disposition  by  her  of  that  estate.  If  the  creditor  desires  to  bind  the 
real  estate  in  such  a  way  as  shall  authorize  the  sale  of  it  for  the  satis- 
faction of  his  debt,  he  should  take  the  appropriate  security  within  the 
power  of  the  wife  to  give.*  Still,  where  there  is  not  sufficient  equitable 
separate  personal  estate  for  the  discharge  of  the  debts,  and  the  rents 
and  profits  of  the  real  estate  will  not  discharge  them  withiii  a  reason- 
able time,  it  is  proper  to  decree  a  sale  of  the  land  for  that  purpose.*  As 
regards  indebtedness  incurred  by  a  married  woman  for  the  current 
expenditures  of  the  family  and  which  are  not  expressly  charged  on  her 
separate  estate,  but  the  charge  is  claimed  to  have  arisen  by  implica- 
tion, it  has  been  held  that  a  court  of  equity  will  decree  that  only  the 
income  of  the  estate  be  applied  to  its  satisfaction.' 

Constitutional  and  Statidory  Removal  of  Disabilities  Generally 

305.  In  General. — In  some  instances  constitutional  provisions 
have  been  adopted  enlari^ing  the  property  rights  of  married  women 
and  removing  to  a  specified  extent  their  common  law  disabilities,  to 
that  extent  placing  the  matter  beyond  the  control  of  the  legislature.* 
At  the  present  time  there  are  statutes  on  the  subject  in  England  and 
also  in  the  United  States,  and  some  of  these  statutes  entirely  remove 
the  general  common  law  disability  of  married  women  to  contract.* 

3.  Phillips  V.  Graves,  20  Ohio  St.  ers'  Nat.  Bank,  92  Va.  468,  23  S.  E. 
371,5  Am.  Rep.  675;  Womackv.  Worn-  887,  32  L.R.A.  214. 

ack,   8   Tex.   397,  58   Am.  Dec.  119,       7.  Bureh  v.  Breckinridge,  16  B.  Mon. 

overruled  on  another  point  by  Fitz-    (Ky.)  482,  63  Am.  Dec.  553. 

gerald  v.  Turner,  43  Tex.  79;  Price  v.       8.  Vann  v.  Edwards,  135  N.  C.  661, 

Planters'  Nat.  Bank,  92  Va.  468,  23  47  S.  E.  784,  67  L.R.A.  461. 

S.  E.  887,  32  L.R.A.  214.  9.  Supreme  Assembly,  etc.  v.  Camp- 

4.  Phillips  V.  Graves,  20  Ohio  St.  bell,  17  R.  I.  402,  22  Atl.  307,  13 
371,  5  Am.  Rep.  675;  Price  v.  Plant-  L.R.A.  601  (right  of  married  woman 
€rs*  Nat.  Bank,  92  Va.  468,  23  S.  E.  to  sue  and  assign  her  right  to  recover 
887,  32  L.R.A.  214.  on    policies    of    life    insurance    made 

5.  Price  V.  Planters'  Nat.  Bank,  92  payable  to  her  implied  under  statu- 
Va.  468,  23  S.  E.  887,  32  L.R.A.  214.   to^  power  to  sue  her  personal  prop- 

6.  Phillips  V.  Graves,  20  Ohio  St.   erty). 

371,  5  Am.  Rep.  675;  Price  f.  Plant-       Notes:  99  Am.  Dec.  601;  2  L.R.A. 
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The  effect  of  these  constitutional  and  statutory  provisions  is  not  to 
place  married  women  in  the  unqualified  position  of  femes  sole,  but 
on  the  contrary  their  common  law  status  remains  except  to  the  extent 
that  it  has  been  modified  by  such  provisions.^®  The  statutes  remov- 
ing the  general  disabilities  of  married  women  to  contract  do  not  so 
dissolve  the  common  law  fiction  of  the  unity  of  person  of  husband 
and  wife  as  to  authorize  them  to  contract  with  each  other.**  On 
the  other  hand,  to  the  extent  that  a  married  woman  is  authorized  to 
contract  she  is  to  be  regarded  precisely  as  if  she  were  unmarried, 
in  this  respect  she  must  be  bound  by  her  bad  as  well  as  her  good 
contracts,  except  when  they  may  be  obnoxious  to  other  objections 
than  the  single  one  of  her  coverture.**  The  statutes  removing  com- 
mon law  disabilities  of  married  women  must  receive  a  reasonable  con- 
struction in  the  spirit  of  thair  enactment.*'  Still  while  such  statutes 
must  be  liberally  construed  according  to  their  true  intent  and  mean- 
iiigj  yet  as  they  are  in  derogation  of  the  common  law  rule,  they 
are  not  to  be  enlarged  by  construction  beyond  the  plain  meaning 

346;  7  L.R.A.  640;  6  Eng.  Rul.  Cas.  211;  Geneva  First  Nat.  Bank  v.  Shaw, 

67.  109  Tenn.  237,  70  S.  W.  807,  97  A.  S. 

10.  Wilder   v.    Abernethy,   54   Ala.  R.  840,  59  L.R.A.  498;   Wadkins  v. 

644,  25  Am.  Rep.  734;  McAnally  v.  Watson,  86  Tex.  194,  24  S.  W.  385,  22 

Alabama   Insane   Hospital,   109   Ala.  L.R .A.  779;  Stockton  v.  Farley,  10  W. 

109,  19  So.  492,  55  A.  S.  R.  923,  34  Va.  171,  27  Am.  Rep.  566. 

L.R. A.  223;  Graham  v.  Tucker,  56  Fla.  Notes:  5  Am.  Dec.  590;  4  L.R.A. 

307,  47  So.  563,  131  A.  S.  R.  124,  19  (N.S.)  548. 

L.R.A.(N.S.)  531;  Bank  of  Commerce  In  Kansas  the  view  is  taken  that  a 

V.  Baldwin,  14  Idaho  75,  93  Pac.  504,  married  woman   may  be  regarded  as 

17  L.R.A.(N.S.)  G76;  Oiney  v.  Howe,  wholly   freed  from   her   common  law 

89  111.  556,  31  Am.  Rep.  105;  Haas  v.  disability  to  contract,  though  legisla- 

Shaw,  91  Ind.  384,  46  Am.  Rep.  607;  tion  on  the  subject  only  goes  so  far 

Heacock  v.  Heacock,  108  la.  540,  79  as  to  authorize  her  to  contract  freely 

N.  W.  353,  75  A.  S.  R.  273;  Harvard  with  reference  to  her  real  and  per- 

Pub.  Co.  of  New  York  v.  Benjamin,  sonal  property,  and  to  carry  on  any 

84  Md.  333,  35  Atl.  930,  57  A.  S.  R.  trade  or  business,  or  to  perform  sen*- 

402;  Ring  v.  Burt,  17  Mich.  465,  97  ices,  on  her  sole  and  separate  account, 

Am.  Dec.  200 ;   Speier  v.   Opf er,  73  and  it  is  held  that  coverture  affords  no 

Mich.  35,  40  N.  W.  909,  16  A.  S.  R.  ground  for  declaring  invalid  a  mar- 

556,  2  L.R.A.  345;  Naylor  v.  Minock,  ^ied  woman's  contract,  even  although 

96  Mich.  182,  55  N.  W.  664,  35  A.  S.  g^e   possesses   no   separate   estate   or 

R.    d9o;    Detroit    Chamber    of    Com-  ^^  ^^^^^  ^^^^^  ^f  business.    Harring- 

merce  v.  Goodman,  110  Mich.  498,  68  .  *^       r  ^^^   o-o  "ir««    i    qa  t>««   kta 

N.  W.  295,  35  L.R:A.  96;  McReynolds  ^P^  ^  a^m^Ut     tV                     ' 

V.  Grubb,  150  Mo.  352,  51  S.  W.  822,  ^  L.R.A  (N.S  )  547.     This  view  seems 

73  A.  S.  R.  448;  Armstrong  v.  Best,  ^^t  to  be  entertained  m  other  juns- 

112  N.  C.  59,  17  S.  E.  14,  34  A.  S.  R.  dictions.    See  4  L.R.A.(N.S.)  647  note. 

473,  25  L.R.A.  188 :  Brown  v.  Brown,  H.  See  infra,  par.  392  et  seq. 

121  N.  C.  8,  27  S.  E.  998,  61  A.  S.  R.  12.  Husband  v.  Epling,  81  111.  172, 

668,  38  L.R.A.  242;  Caldwell  v.  Wal-  26  Am.  Rep.  273. 

Icrs,  18  Pa.  St.  79,  55  Am.  Dec.  592;  13.  Brown  v.  Brown,  121  N.  C.  8, 

Real-Estate  Investment  Co.  ▼.  Roop,  27  S.  E.  998,  61  A.   S.  R.  668,  38 

132  Pa.  St.  496,  19  Atl.  278,  7  L.R.A.  L.R.A.. 242. 
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of  the  language  used  by  the  law  making  power  in  their  enactment.^^ 
The  legislature  may  provide  that  a  statute  removing  disabilities  of 
married  women  shall  not  apply  to  a  woman  theretofore  married, 
unless  she  and  her  husband  in  the  method  prescribed  accept  or  accede 
to  the  provisions  of  the  statute,  and  in  such  a  case  the  disability  of 
a  woman  married  prior  to  the  enactment  of  such  a  statute  continues 
unless  there  has  been  the  required  acceptance  of  the  rights  which 
the  statute  oflfers.^* 

306.  Constitutionality  and  Retroactive  Effect  of  Statutes. — Dis- 
abilities of  a  married  woman  existing  at  the  time  of  the  marriage 
.  may  be  removed  by  legislation  enacted  after  the  marriage.  While 
the  incapacities  under  which  the  law  places  married  women  are 
intended  for  their  beneHt,  still  as  time  and  circumstances  render  these 
incapacities  injurious  to  them  it  is  in  the  power  of  the  legislature 
to  remove  or  modify  the  disabilities  under  which  they  labor;  inca- 
pacities and  disabilities  are  all  creatures  of  the  law  and  may  at  any 
time  be  removed  or  modified  by  it.^^  The  fact  that  a  constitutional 
provision  has  been  adopted  which  confers  on  married  women  the 
right  to  hold,  enjoy  and  alienate  their  property,  is  not  to  be  regarded 
as  legislative  and  exhaustive  as  to  the  property  rights  and  contractual 
capacity  of  married  women,  so  as  to  amount  by  implication  to  an 
inhibition  against  the  legislature  touching  the  subject,  and  further 
removing  their  common  law  disabilities  to  contract;  implied  limita- 
tions of  legislative  power  are  admissible  only  when  the  implication 
is  necessary,  as  where  language  conveying  a  particular  intent  cannot 
have  its  proper  force  without  such  implication.^'  The  common  law 
disabilities  of  a  married  woman  to  contract  may  be  removed  by  a 
private  act  in  the  absence  of  a  special  restriction  in  the  constitution 
directed  against  special  legislatign.^®  Where  a  contract  of  a  married 
woman  was  invalid  at  the  time  of  its  execution  for  want  of  capacity 
to  contract,  it  is  not  validated  by  a  subsequent  statute  conferring 
contractual  capacity  on  married  women. *•  It  seems  that  where  the 
invalidity  of  a  contract  goes  merely  to  the  personal  disability  of  a 
party  to  contract,  it  may  be  validated  and  rendered  binding  on  such 

14.  Haas  v.  Shaw,  91  Ind.  384,  46  ly,  see  Constitutikal  Law,  vol.  6,  p. 
Am.  Rep.  607.  154. 

15.  Freeman's  Appeal,  68  Conn.  18.  Pritchard  v.  Citizens'  Bank,  8 
533,  37  Atl.  420,  57  A.  S.  R.  112,  37  La.  130,  28  Am.  Dec.  132.  See  Con- 
L.R.A.  452.  STiTUTiONAL  Law,  vol.   6,   p.  417  et 

16.  Pritchard   v.   Citizens'   Bank,   8  aeq.,  as  regards  the  validity  of  private 
La.  130,  28  Am.  Dec.  132;  Pelzer  v.  or  special  legislation  generally. 
Campbell,  15  S.  C.  581,  40  Am.  Rep.  19.  Brick   v.   Campbell,  122  N.  Y. 
705.    See  also  Emburv  v.  Connor,  3  N.  337,   25   N.   E.  493,  10   L.E.A.   259; 
Y.  511,  53  Am.  Dec.  325.  Stephens  v.  Hicks,  156  N.  C.  239,  72 

17.  Pelzer  v.  Campbell,  15  S.  C.  S.  E.  313,  Ann.  Cas.  1913A  272,  36 
581,  40  Am.  Rep.  705.    As  to  limita-  L.R.A.(N.S.)    354, 

tions  on  the  legislative  power  general-       Note:  85  A.  8.  B.  572. 
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party  by  curative  legislation,  and  this  principle  applies  to  contracts 
of  married  women  invalid  by  reason  of  their  inability  to  contract. 
And  a  fortiori  where  the  contract  of  a  married  woman  is  defective 
merely  by  reason  of  a  failure  to  comply  with  statutory  requirements 
it  would  seem  that  it  may  be  validated  by  subsequent  curative  stat- 
ut^.*^  This  principle  has  frequently  been  applied  as  will  be  seen 
later  to  statutes  validating  defectively  executed  conveyances  by  mar- 
ried women.*  On  the  other  hand,  it  is  sometimes  held  that  thcr 
legislature  has  no  power  to  pass  a  retrospective  act  making  contracts 
theretofore  entered  into  by  married  women  which  were  at  the  time 
void,  valid  and  binding  on  them,  but  that  such  a  statute  is  an  uncon-  . 
stitutional  deprivation  of  their  vested  rights.* 

307.  Compliance  with  Statutory  Requirements. — Where  a  statute 
expressly  prescribes  the  manner  in  which  a  married  woman  may 
contract  so  as  to  charge  her  separate  statutory  estate,  its  requirements 
in  this  respect  must  be  complied  with  to  create  a  charge  enforceable 
against  such  estate.*  And  it  has  been  held  that  a  statute  prescribing 
the  manner  in  which  a  married  woman  may  '^encumber"  her  separate 
estate,  limits  her  in  the  manner  in  which  she  may  contract  so  as 
to  create  a  liability  or  charge  enforceable  against  such  estate.*  Some- 
times statutes  confer  general  power  on  married  women  to  contract 
in  writing  with  the  consent  of  their  husbands;  such  a  statute  does 
not  enlarge  the  capacity  of  a  married  woman  to  contract  in  all  the 
usual  modes,  but  is  both  enabling  and  restrictive, — enabling,  in  that 
it  authorizes  her  to  contract  as  a  feme  sole  with  the  consent  and 
concurrence  of  her  husband,  and  restrictive  in  that  it  denies  this 
power  except  in  the  specific  mode  prescribed  in  the  statute.  For  the 
full  exercise  of  this  power  two  things  are  necessary;  a  written  con- 
tract by  the  wife;  and  the  written  assent  and  concurrence  of  her 
husband  for  her  to  make  or  enter  into  the  contract.*  Thus  if  a  mar- 
ried woman  is,  by  statute,  not  liable  on  her  contract,  unless  it  is  in 
writing  and  is  executed  by  her  jointly  with  her  husband,  she  is  not 
liable  where  part  of  the  contract  or  agreement  is  in  writing  and 
part  in  parol.  Hence,  in  an  action  against  a  husband  and  wife, 
where  the  declaration  sets  forth  a  promissory  note  made  by  the  wife 
alone,  payable  to  the  husband,  and  by  him  indorsed  in  blank,  evi- 
dence is  inadmissible  to  show  that  a  note,  which,  on  its  face,  is  her 
note  alone,  was,  in  reality,  the  joint  note  of  thfe  two,  as  this  would 

20.  Note:    16   Am.    Dec.   618.     See  Am.  Dec.  133;  Harvard  Pub.  Co.  of 

also  Constitutional  Law,  vol.  6.  pp.  New  York  v.  Benjamin,  84  Md.  333, 

320,  361-362.  35  Atl.  930,  67  A.  S.  R.  402. 

1.  See  infra,  par.  358.  4.  Maclay  v.  Love,  25  Cal.  367,  8& 

2.  Stephens  v.  Hicks,  156  N.  C.  239,  Am.  Dec.  133. 

72  S.  E.  313,  Ann.  Cas.  1913A  272,  36       5.  McAnally     ▼.    Alabama    Insane 
L.R.A.(N.S.)  354.  Hospital,  109  Ala.  109,  19   So.  492, 

3.  Maclay  v.  Love,  25  Cal.  367,  86   55  A.  S.  R.  923,  34  L.R.A.  223. 
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make  her  liability  depend,  in  part,  on  parol  testimony  while  the 
statute  prescribes  a  writing.*  It  has  been  held  that  the  fact  that 
the  husband  is  confined  in  an  insane  asylum  does  not  dispense  with 
the  necessity  of  his  assent  and  concurrence  when  required  by  the 
statute.' 

308.  Effect  of  Statutes  Creating  Separate  Statutory  Estate. — It 
is  held  with  great  uniformity  that  the  statutes  which  merely  give  to 
married  women  a  separate  statutory  estate  in  their  property,  or  con- 
vert into  legal  estates  their  separate  equitable  estates  which  they 
formerly  held,  do  not  by  implication  invest  them  with  the  power 
to  make  contracts  generally  so  as  to  bind  their  persons  as  well  bj^ 
their  estates  and  make  them  liable  to  suits  at  law  on  their  contract*^ 
generally.*  According  to  some  authorities  the  doctrines  of  equity 
as  to  the  power  of  married  women  to  contract  with  respect  to  their 
separate  equitable  estates  are  not  recognized  as  rules  by  which  their 
powers  with  respect  to  their  statutory  separate  estate  are  governed; 
their  capacity  in  the  latter  respect  are  still  subject  to  the  common 
law  rule  except  as  modified  by  the  statutes.*  Other  authorities,  how- 
ever, take  the  view  that  the  statutes  conferring  on  married  women 
the  right  to  hold  their  property  to  their  sole  and  separate  use  empow- 
er them  impliedly  to  charge  such  property  with  liabilities  just  as 
they  could  formerly  have  charged  their  separate  equitable  estate ;  ^^ 
and  a  fortiori  a  statute  providing  that  a  husband  shall  not  be  liable 
to  be  sued  on  any  contract  made  by  a  married  woman  with  respect 
to  her  separate  property,  by  implication  empowers  her  to  contract 
with  respect  to  such  property.**  A  court  of  equity  after  the  enact- 
ment of  this  class  of  statutes  will  not  enforce  a  debt  as  a  charge 
on  their  separate  statutory  estates  unless  the  debt  arose  out  of  a  con- 
tract, or  under  circumstances  under  which  it  could  have  enforced 
the  payment  of  the  debt  out  of  their  separate  equitable  estates,*^ 
and  there  is  authority  for  the  position  that  under  statutes  construed 
by  implication  to  authorize  a  married  woman  to  contract  with  respect 

6.  Harvard  Pub.  Co.  of  New  York  Am.  Dec.  133;  Hollis  v.  Francois,  5 
V.  Benjamin,  84  Md.  333,  35  Atl.  930,   Tex.  195,  51  Am.  Dec.  760. 

57  A.  S.  R.  402.  10.  Olney  v.  Howe,  89  111.  556,  31 

7.  McAnally  v.  Alabama  Insane  Am.  Rep.  105;  Tillman  v.  Shackleton, 
Hospital,  109  Ala.  109,  19  So.  492,  15  Mich.  447,  93  Am.  Dec.  198;  Yale 
55  A.  S.  R.  923,  34  L.R.A.  223.  !>   ^^,^,^1^^'   ^^   N.  J.   265,   72   ^. 

8.  Yale  v.  Dederer,  18  N.  Y.  265,  ^^^^'o?^^/  ^^o    ""'  ^^o^'^'q^^^^  ^*- 

72  Am.  Dec.  503;  Stockton  v.  Farlev  ^0' ^^^  ^^i^^T  ?7?sf  a  ^''p  ""' 
■in  WT  Tr  1^71  n^  A  r>  c/s^  /m  "  Farley,  10  W.  Va.  171,  27  Am.  Rep. 
10  W.  Va.  171,  27  Am  Rep  566 ;  Car-  5^^    ^^       ^,  ^^  '^^  ^  y^  ^/^ 

ey  V.  Burruss,  20  W.  Va.  571,  43  Am.  43  ^m.  Rep.  790. 

Rep.   790;    White   v.   Poote   Lumber,  u.  Tillman  v.  Shackleton,  15  Mich. 

etc.,  Co.,  29  W.  Va.  385,  1  S.  E.  572,  447,  93  Am.  Dec.  198. 

6  A.  S.  R.  650.  12.  Carey   v.   Burruss,   20   W.   Va. 

9.  Marlay  v.  Love,  25  Cal.  367,  85  571,  43  Am.  Rep.  790. 
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to  and  charge  her  separate  statutory  estate,  in  order  that  her  contract 
shall  have  such  effect,  an  intention  on  her  part  to  charge  the  estate 
must  be  shown,  the  court  applying  in  such  a  case  the  rule  adopted 
in  equity  as  regards  the  effect  of  her  contract  to  charge  her  equitable 
separate  estate.^* 

309.  Statutes  Authorizing  Contracts  with  Respect  to  Separate  Estate 
Generally. — ^Very  often  the  statutes  authorize  a  married  woman  to 
contract  only  with  regard  to  and  for  the  benefit  of  her  separate  estate, 
and  such  statutes  are  not  construed  as  empowering  them  to  contract 
generally,^^  so  that  if  at  the  time  of  making  a  contract  she  had  no 
separate  estate,  the  contract  would  impose  no  liability  on  her.**  Thus 
where  the  statute  confers  on  a  married  woman  power  to  contract 
and  bind  herself  only  in  relation  to  her  property  and  estate  already 
possessed,  or  referring  to  it,  or  in  relation  to  property  to  be  acquired 
by  the  contract  or  in  consideration  of  it,  she  has  no  power  to  contract 
with  a  third  person  to  bind  an  estate  subsequently  acquired  by  her 
through  the  death  of  her  husband.**  So  it  has  been  held  that  a 
married  woman  is  not  empowered  to  contract  jointly  with  her  hus- 
band in  reference  to  property  held  by  them  by  the  entireties,  by  a 
statute  empowering  her  to  contract  in  reference  to  her  separate 
estate.*'  A  contract  made  by  a  married  woman  in  compromise  of 
a  claim  against  an  estate  in  which  she  is  entitled  to  a  distributive 
share,  is  one  in  respect  to  her  separate  estate  and  binding  on  her.*® 
Where  a  married  woman  is  given  by  statute  full  capacity  to  contract 
with  respect  to  her  separate  estate,  it  would  seem  that,  one  who  owns 
property  abutting  on  a  street  which  is  to  be  improved  on  the  special 
assessment  plan,  is  competent  to  petition  for  the  making  of  the 
improvement  and  may  by  her  acts  and  conduct  subject  her  prop- 
erty to  liability  to  the  same  extent  as  a  feme  sole.**  On  the  other 
hand,  where  a  married  woman  is  given  power  only  to  contract  with 
respect  to  and  for  the  benefit  of  her  separate  estate,  it  has  been  held, 

13.  Yale  v.  Dederer,  18  N.  T.  265,  ness  against  her  unless  she  bad  a  sep- 
72  Am.  Dec.  503,  22  N.  Y.  450,  78   arate  estate  or  business. 

Am.  Dec.  216;  Gosman  v.  Cruger,  69  16.  Naylor  v.  Minock,  96  Mich.  182, 

N.  Y.  87,  25  Am.  Rep.  141.  55  N.  W.  664,  35  A.  S.  R.  595. 

Note :  72  Am.  Dec.  513.  17.  Speier  v.  Opf er,  73  Mich.   35, 

14.  Bank  of  Commerce  v.  Baldwin,  40  N.  W.  909,  16  A.  S.  R.  556,  2 
14  Idaho  75,  93  Pac.  504,  17  L.R.A.  L.R.A.  345.  See  supra,  par.  121  et 
(N.S.)  676;  Nash  v.  Mitchell,  71  N.  seq.,  as  regards  estates  by  the  entireties 
Y.  199,  27  Am.  Rep.  38;  O'Malley  v.  generally. 

Ruddy,  79  Wis.  147,  48  N.  W.  116,  18.  Husband  v.  Epling,  81  111.  172, 

24  A.  S.  R.  702.  25  Am.  Rep.  273. 

Notes:    2    L.R.A.    346;    4    L.R.A.  19.  Tone  v.  Columbus,  39  Ohio  St 

(N.S.)  548.  281,  48  Am.  Rep.  438.     See  Special 

15.  O'Malley  v.  Ruddy,  79  Wis.  147,  and  Local  Assessments,  as  regards 
48  N.  W.  116,  24  A.  S.  R.  702,  holding  persons  who  may  petition  for  the  im- 
that  a .  married  woman^s  signature  to  provement  generaUv- 

a  note  does  not  create  any  indebfe/i- 
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on  the  ground  that  possible  incidental  benefits  to  her  estate  cannot 
support  a  contract  made  by  her,  that  she  has  no  power  to  subscribe 
to  a  fund  for  the  purpose  of  procuring  an  improvement  on  property 
in  the  vicinity  of  property  owned  by  her,  although  her  property 
may  be  incidentally  beilefited  by  the  improvement.*^  A  purchase 
of  personal  property  by  a  married  woman  for  use  in  respect  to  her 
separate  estate  is  considered  a  contract  in  relation  to  her  separate 
estate  and  as  such  binding  on  her.^ 

310.  Effect  of  Representatioiia  as  to  Nature  of  Transaction  or 
Capacity. — Ordinarily  when  the  statutory  contractual  capacity  of  a 
xnarried  woman  is  restricted  to  contracts  of  a  particular  class  it  must 
be  shown  in  order  to  render  her  liable  on  any  contract  that  it  comes 
within  the  particular  class.*  Still  where  a  married  woman  represents 
that  a  contract  which  she  is  about  to  enter  into  is  for  a  particular 
purpose,  she  may  be  estopped  as  against  one  to  whom  such  repre- 
sentations are  made  and  who  deals  with  her  in  good  faith  on  the 
strength  thereof  to  deny  that  the  contract  was  made  for  the  purpose 
so  represented.  Such  representations  do  not  relate  to  her  capacity 
to  contract  but  to  the  character  of  the  contract.'  Where,  however, 
the  contract  relates  to  a  matter  concerning  which  all  the  common- 
law  disabilities  .continue,  so  that  the  contract  is  utterly  void  for  want 
of  power  or  capacity  to  make  it,  the  doctrine  of  estoppel  cannot  bo 
invoked  in  order  to  remove  the  incapacity.  In  other  words,  while 
a  married  woman  may  be  estopped  by  affirmative  representations 
concerning  the  character  of  a  contract,  which,  if  her  representation? 
be  true,  she  is,  notwithstanding  her  coverture,  under  no  legal  dis- 
ability to  make,  she  cannot  by  her  own  act  or  representation  remove 
her  legal  incapacity  to  make  a  contract  which  coverture  alone,  under 
any  and  all  circumstances,  disqualifies  her  from  making  except  in 

20.  Detroit  Chamber  of  Commerce   703,    97    S.    W.    40,   7   L.R.A.(N.S.) 
V.  Goodman,  110  Mich.  498,  68  N.  W.  1053. 
295,  35  L.R.A.  96.  3.  Temples  v.  Equitable  Mortg.  Co., 

1.  McCormick  v.  Holbrook,  22  la.  100  Ga.  503,  28  S.  E.  232.  62  A.  S.  R. 
487,  92  Am.  Dec.  400  (holding  that  a  326;  Rogers  v.  Union  Cent.  Life  Ins. 
married  woman  is  liable  on  her  con-  Co.,  Ill  Ind.  343,  12  N.  E.  495,  60 
tract,  as  one  relating  to  her  separate  Am.  Rep.  701;  Lane  v.  Schlemmer, 
property,  where  she,  being  the  owner  114  Ind.  296,  15  N.  E.  454,  5  A.  S.  R. 
of  a  farm  and  the  personal  property  621;  Cook  v.  Walling,  117  Ind.  9,  19 
thereon,  purchases  upon  a  written  or-  N.  E.  532,  10  A.  S.  R.  17,  2  L.R.A. 
der,  not  disclosing  her  coverture,  a  769;  National  Lumberman's  Bank  v. 
farming  implement  for  the  cultivation  Miller,  131  Mich.  564,  91  N.  W.  1024, 
of  her  farm,  though  it  would  be  other-  100  A.  S.  R.  623;  Brown  v.  Thomson, 
wise,  if  she  purchases  the  implement  31  S.  C.  436,  10  S.  E.  95,  17  A.  S.  R. 
for  a  purpose  foreign  to  her  separate  40;  Scottish  American  Mortg.  Co.  v. 
property).  Deas,  35  S.  C.  42,  14  S.  E.  486,  28 

2.  Rogers  v.  Union  Cent.  Ins.  Co.,  A.  S.  R.  832. 

Ill  Ind.  343,  12  N.  E.  495,  60  Am.       Note:  1  L.R.A.  523. 
Rep.  701;  Gilbert  ▼.  Brown,  123  Ky. 
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a  prescribed  way.*  So  a  married  woman  who,  in  excess- of  her  power 
under  existing  laws,  executes  an  assignment  of  an  insurance  policy 
on  her  husband's  life,  cannot  estop  or  bind  herself  by  her  contempo- 
raneous covenants  that  the  assignment  is  valid  and  sufficient,  and 
that  she  will  do  any  other  act  necessary  to  carry  out  or  give  validity 
and  effect  to  the  assignment.*  To  enable  a  third  person  to  claim 
an  estoppel  against  the  wife  by  reason  of  her  representations  as  to 
the  nature  of  the  transaction  he  must  have  acted  in  good  faith  on 
her  representations.*  Thus  if  a  man  colludes  with  the  husband  to 
secure  from  the  wife  a  representation,  whether  in  the  form  of  an 
affidavit  or  otherwise,  he  cannot  insist  that  the  wife  is  estopped  to  show 
that  the  representation  was  not  true.' 

Particular  TransactioTis  Oenerally 

311.  Appointment  of  Agent. — ^At  common  law  it  necessarily  fol- 
lowed because  a  married  woman  could  not  act  per  se  that  she  could 
not  appoint  an  agent  to  act  for  her.*  If  thus  incapable  of  contract- 
ing, she  is  necessarily  incapable  of  authorizing  another  to  contract 
for  her,  for  this  would  be  to  make  the  stream  rise  higher  than  its 
fountain  head.*  So  it  was  held  that  a  married  woman  could  not  even 
appoint  an  attorney  to  plead  for  her.^*  As  regards  her  separate  equi- 
table estate,  a  married  woman,  as  heretofore  stated,  was  regarded  in 
equity  as  a  feme  sole  with  power  to  contract,**  and  could  therefore 
appoint  an  agent  in  regard  thereto  whose  authority  to  bind  her  would 
be  upheld  in  equity  to  all  intents  and  purposes  as  if  she  had  never 
passed  sub  jugum  matrimonii.**     So  under  the  statutes  removing 

4.  Cook  V.  Walling,  117  Ind.  9,  19  39;  Macfarland  ▼.  Heim,  127  Mo.  327, 
N.  E.  532,  10  A.  S.  R.  17,  2  L.R.A.   29  S.  W.  1030,  48  A.  S.  R.  629. 

769;  Lowell  v.  Daniels,  2  Gray  Note:  84  A.  S.  R.  762. 
(Mass.)  161,  61  Am.  Dec.  448;  Brick  In  Long  v.  Hickingbottom,  28 
V.  Campbell,  122  N.  Y.  337,  25  N.  E.  Miss.  772,  64  Am.  Dec.  118,  it  is  held 
493,  10  L.R.A.  259.  See  also  Plumer  that  if  a  feme  covert  can  act  by  agent 
V.  Lord,  9  Allen  (Mass.)  455,  85  Am.  at  all  in  selling  or  transferring  her 
Dec.  773.  title  to  chattels,  there  is  still  but  one 

Note:  57  A.  S.  R.  180.  ™o^e   by  which  such  agency  can   be 

5.  Brick  v.  Campbell,  122  N.  Y.  created;  imd  that  is  by  deed  signed 
337,  25  N.  E.  493,  10  L.R.A.  259.  See  ^^\  sealed  by  herself  and  husband. 
Insurance,  as  regards  assignment  of  '^\  acknowledged  in  the  same  manner 
insurance  policy  on  life  of  husband  '^^^  Z::^^^^^^^^ 
generally.  ...  t  ^   ..n^    the  purchaser. 

J^l^'^ll^tl^T^T^' ll^  '      9.  Macfarland    v.    Heim,    127    Mo. 

15  NE.  454,  5  A.  S.  R.  621  337,  29  S.  W.  1030,  48  A.  S.  R.  629. 

7.  Lane  v.  Sclilemmer,  114  Ind.  296,       10.  Note:  84  A.  S.  R.  762. 

15  N.  E.  454,  5  A.  S.  R.  621.  H.  See  supra,  par.  297  et  seq. 

8.  Hickman  v.  Green,  123  Mo.  165,       12.  Macfarland   v.   Heim,   127   Mo 
22  S.  W.  455,  27  S.  W.  440,  29  L.R.A.   327,  29  S.  W.  1030,  48  A.  S.  R.  629. 
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the  disabilities  of  coverture^  it  is  generally  held  that  a  married  woman 
18  so  f ar  sui  juris  in  respect  to  the  powers  conferred  that  she  may 
appoint  an  agent  to  act  for  her/'  and  in  this  respect  it  is  generally 
held  that  she  may  appoint  her  husband  as  her  agent ^^  On  the  other 
hand,  if  a  married  woman  has  no  capacity  to  contract  in  respect  to 
a  particular  matter,  her  appointment  of  an  agent  to  act  for  her  is 
of  course  ineffectual.** 

312.  Acting  as  Agent. — The  capacity  of  one  to  act  as  agent  for 
another  so  las  to  bind  the  principal  does  not  depend  on  whether 
the  agent  is  sui  juris,*'  and  it  is  universally  recognized  that  a  married 
woman  may  act  as  the  agent  of  her  husband,*'  or  any  third  person.*' 
Though  a  wife  could  not  herself  at  common  law  contract  with  her 
husband,*'  still  she  could  as  the  agent  of  a  third  person  contract 
with  her  husband  so  as  to  bind  both  her  husband  and  her  principal,'^ 
and  at  common  law  she  might  be  attorney  of  another  to  make  Uvery 
of  seizin  to  her  husband  on  a  feoffment* 

313.  Acting  as  Trustee^  Administrator^  or  Guardian. — There  is  no 
inherent  incapacity  in  a  married  woman  to  become  a  trustee  and 
to  exercise  the  legal  judgment  and  discretion  belonging  to  that  char- 
acter.*  Some  doubt  has  been  expressed  in  the  early  cases  whether 
at  law  a  married  woman  could  convey  an  estate  vested  in  her  in 
trust,  and  inconveniences  have  been  suggested  as  arising  from  her 
asserted  incapacity  to  make  assurances  which  a  court  of  law  would 
recognize  as  valid.  However,  a  trustee  in  equity  is  regarded  in  the 
light  of  an  instrument  or  agent  of  the  cestui  qui  trust,  and  the  author- 
ity confided  in  him  is  in  the  nature  of  a  power,  and  it  has  long 
been  recognized,  that  a  court  of  equity  will  sustain  the  acts  of  a 
married  woman  as  trustee,  within  the  scope  of  her  authority,  such 
as  the  conveyance  of  land  held  by  her  in  trust;  and  compel  those 
whose  co-operation  might  be  requisite  at  law  to  give  validity  to  her 

13.  Wronkow  v.  Oakley,  133  N.  Y.  1.  Weisbrod  v.  Chicago,  etc.,  R.  Co., 
505,  31  N.  E.  521,  28  A.  S.  R.  661,  16  18  Wis.  35,  86  Am.  Dec.  743. 
L.R.A.  209 ;  Harrisburg  Nat.  Bank  v.  2.  Giidley  v.  Wynant,  23  How.  500, 
Bradshaw,  178  Pa.   St.  180,  35  Atl.  16  U.   S.    (L.   ed.)    411;   Schluter   v. 
629,  34  L.R.A.  597.  Bowery   Sav.  Bank,  117  N.   Y.   125, 

14.  See  supra,  par.  193  et  seq.  22   N.   E.   572,  15   A.   S.   R.   494,   5 

15.  Freeman's  Appeal,  68  Conn.  L#.R.A.  541;  Insurance  Co.  v.  Waller, 
533,  37  Atl.  420,  57  A.  S.  R.  112,  37  116  Tenn.  1,  95  S.  W.  811,  115  A.  S. 
L.R.A.  452.  R.  763,  7  Ann.  Cas.  1078.    And  see 

16.  See  Principal  and  Agent.  Trusts. 

17.  See  supra,  par.  206  et  seq.  "A  feme  covert  may  be  a  trustee,  but 

18.  Pullam  V.  State,  78  Ala.  31,  56  her  husband  is  personally  liable  for 
Am.  Rep.  21;  Weisbrod  v.  Chicago,  any  breach  of  trust  she  may  commit, 
etc.,  R.  Co.,  18  Wis.  35,  86  Am.  Dec.  and  hence  she  cannot  act  in  the  ad- 
743.  ministration  of  the  trust  without  his 

19.  See  infra,  par.  403  et  seq.  concurrence     or     consent.'^       United 

20.  Weisbrod  v.  Chicago,  etc.,  R.  States  Trust  Co.  v.  Sedgwick,  97  U, 
Co.,  18  Wis.  35,  86  Am.  Dec.  743.  S.  304,  24  U.  S.  (L.  ed.)  954. 
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acts,  to  confirm  them.'  Where  a  married  woman  is  duly  appointed 
a  trustee  her  removal  from  the  state  does  not  itself  affect  her  title 
as  such  trustee.*  A  feme  covert  might  be  an  executrix  by  the  civil 
law  or  by  the  law  as  administered  by  the  spiritual  courts  without 
the  assent  of  her  husband;  she  ought  not^  however,  to  be  appointed 
executrix  or  administrator  without  the  assent  of  her  husband ;  with 
his  assent  she  could  be  so  appointed;  and  if  appointed  and  acting 
without  his  assent  the  appointment  was  not  void.*  A  feme  covert 
could  be  a  guardian,  but  she  ought  not  to  be  so  appointed  at  common 
law  without  the  assent  of  her  husband,  but  if  so  appointed  the  appoint- 
ment was  not  void,  nor  was  it  void,  for  reason  of  her  common  law 
incapacity  to  give  bond.* 

314.  Execution  of  Powers. — It  has  long  been  settled  that  a  mar- 
ried woman  can  execute  a  power,  conferred  on  her,  without  the  co- 
operation of  her  husband,'  and  though  she  cannot  herself  contract 
with  her  husband  she  can  execute  a  power  of  appointment  in  his 
favor.*  The  statutes  prescribing  a  mode  in  which  a  married  woman 
may  convey  her  real  estate  do  not  affect  her  common  law  capacity 
to  execute  a  power  in  pursuance  of  an  instrument  settling  property 
on  her.*  Such  statutes  are  construed  as  mere  enabling  acts  and  do 
not  disable  her  from  executing  an  authority  which  she  might  do 
according  to  the  principles  of  the  common  law.^^  The  reason  that 
the  incapacity  of  a  married  woman  to  act  for  and  bind  herself  does 
not  affect  her  capacity  to  execute  a  power,  is  because  in  so  doing 
she  merely  acts  as  the  instrument  of  the  creator  or  donor  of  the  power 
from  whom,  in  the  eyes  of  the  law,  the  person  in  favor  of  whom  the 
power  is  executed  is  deemed  to  take.*^    Thus  where  a  mortgage  con- 

8.  Gridley  v.  Wynant,  23  How.  500,  Am.  Dec.  593;  Cranston  v.  Crane,  97 

16  U.  S.  (L.  ed.)  411;  Insurance  Co.  Mass.  459,  93  Am.  Dec.  106;  Osgrood  v. 

V.  Waller,  116  Tenn.  1,  95  S.  W.  811,  Bliss,  141  Mass.  474,  6  N.  E.  527,  55 

115  A.  S.  R.  763,  7  Ann.  Cas.  1078.  Am.  Rep.  488;  Leigh  v.  Smith,  38  N. 

4.  Schluter  v.  Bowery  Sav.  Bank,  C.  442,  42  Am.  Dec.  182 ;  Thompson  v. 
117  N.  Y.  125,  22  N.  E.  572,  15  A.  S.  Perry,  2  Hill  Eq.  (S.  C.)  204,  29  Am. 
R.  494,  5  L.R.A.  541.  Dec.  68;  Doe  v.  Eyre,  5  C.  B.  713,  18 

5.  See  Executors  and  Administra-  L.  J.  C.  PL  284,  21  Eng.  Rul.  Cas. 
TORS,  vol.  11,  p.  43  et  seq.  432. 

6.  Palmer  v.  Oakley,  2  Doug.  8.  Stearns  v.  Fraleigh,  39  Fla.  603, 
(Mich.)  433,  47  Am.  Dec.  41.  23  So.  18,  39  L.R.A.  705. 

7.  Gridley  v.  Wynant,  23  How.  500,  9.  Young  v.  Sheldon,  139  Ala.  444, 
16  U.  S.  (L.  ed.)  411;  Pullam  v.  36  So.  27,  101  A.  S.  R.  44;  Antonini 
State,  78  Ala.  31,  66  Am.  Rep.  21;  v.  Straub,  130  Ky.  10, 112  S.  W.  1092, 
Lide  V.  Park,  135  Ala.  131,  33  So.  175,  132  A.  S.  R.  350. 

93  A.  S.  R.  17;  Young  v.  Sheldon,  139       10.  Antonini  v.  Straub,  130  Ky.  10, 

Ala.  444,  36  So.  27,  101  A.  S.  R.  44;  112  S.  W.  1092,  132  A.  S.  R.  350. 
Stearns  v.  Fraleigh,  39  Ma.  603,  23       11.  Stearns  v.  Fraleigh,  39  Fla.  603, 

So.  18,  39  L.R.A.  705;  Tyree  v.  Wil-  23  So.  18,  39  L.R.A.  705;  Thompson 

liaras,  3  Bibb.  (Ky.)  365,  6  Ajn.  Dec.  v.  Perry,  2  Hill  Eg.  (S.  C.)  204,  29 

663;  Michael  v.  Baker,  12  Md.  158,  71  Am.  Dec.  68.     See  Powers. 
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feis  a  power  of  sale  on  a  married  woman  either  before  or  after  mar- 
riage, she  may  exercise  it  without  co-operation  on  the  part  of  her 
husband.^'  This  difference  between  the  capacity  of  a  married  woman 
to  execute  a  power  and  to  act  directly  is  well  exemplified  in  the  early 
cases  involving  appointments  by  will;  a  married  woman  in  execution 
of  a  power  could  make  an  appointment  by  will  though  she  could  not 
make  a  will,  the  theoretical  distinction  in  such  a  case  being  that  a  will 
concerns  the  estate  of  the  testator  and  an  appointment  under  a  power 
that  of  the  donor  of  the  power.^'  Under  a  power  given  to  a  wife  to 
appoint  and  choose  by  her  writing  under  her  seal,  another  trustee 
instead  of  the  one  named  in  a  trust  deed  executed  by  her  husband 
conveying  real  and  personal  property  in  trust  for  the  wife  and  her 
children,  whenever  the  named  trustee  should  wish  to  resign  his  trust, 
or  should  die  leaving  the  same  unfulfilled,  the  wife  has  authority  to 
appoint  her  husband  to  be  such  trustee  on  the  resignation  of  the 
one  n'amed,^*  though  ordinarily  a  court  of  equity  will  not  itself 
appoint  a  husband  a  trustee  of  his  wife^s  estate.^*  Where  the  instru- 
ment conferring  the  power  on  a  married  woman  is  expressly  restric- 
tive as  regards  the  manner  of  its  execution  such  requirement  must  be 
complied  with.** 

315.  Borrowing  Money. — The  common  law  disability  of  a  mar- 
ried woman  to  contract  of  course  rendered  her  incapable  of  borrow- 
ing money  and  entering  into  an  obligation  personally  binding  on  her 
to  repay,  but  coverture  will  not  be  allowed  to  be  used  to  defraud 
others,  and  though  the  woman  may  not  be  able  to  bind  herself  per- 
sonally for  the  repayment  of  money  borrowed,  equities  against  her 
may  arise  out  of  such  a  transaction.*'  Where  the  general  common 
law  disability  has  been  removed  by  statute  a  married  woman  may 

12.  lide  V.  Park,  135  Ala.  131,  33  14.  Stearns  v.  Fraleigh,  39  Fla.  603, 
So.  175,  93  A.  S.  R.  17;  Cranston  v.   23  So.  18,  39  L.R.A.  705. 

Crane,  97  Mass.  459,  93  Am.  Dec.  106.  15.  Stearns  v.  Fraleigh,  39  Fla.  603, 

13.  Osgood  V.  Bliss,  141  Mass.  474,  23  So.  18,  39  L.R.A.  705;  Robinson 
6  N.  E,  527,  55  Am.  Rep.  488.  See  v.  Dart,  Dud.  Eq.  (S.  C.)  128,  31 
Wills,  as  regards  the  general  capaci-  Am.  Dec.  569;  Boykin  v.  Ciples,  2 
ty  for  married  woman  to  make  a  will.  Hill   Eq.    (S.  C.)    200,  29  Am.  Dec. 

The  person   appointed  as  executor  67. 
by  a  testamentary  instrument  executed       16.  Dorrance    v.    Scott,    3    Whart. 

by  a  married  woman  in  pursuance  of  a  (Pa.)  309,  31  Am.  Dec.  509;  Lancaster 

power   is   not   properly   speaking   an  v.  Dolan,  1  Rawle  (Pa.)  231,  18  Am. 

executor,  but  more   properly  an   ap-  Dec.    625;    Marshall    v.    Stephens,    8 

pointee  in  trust  to  carry  out  the  in-  Humph.    (Tenn.)    159,   47   Am.   Dec. 

tentions  of  the  appointoi-  as  expressed  601  (holding  that  power  to  feme  cov- 

by  her  or  implied  in  law ;  however  the  ert  to  convey  will  be  strictly  construed, 

appointee   under  such  an  instrument  and  that  a  power  to  convey  by  "will 

takes  to  the  same  extent  and  for  the  or  deed  of  gift,"  will  not  include  pow- 

same  purposes  as  an  executor.     Leigh  er  to  convey  by  bill  of  sale). 
V.  Smith,  38  N.  C.  442,  42  Am.  Dec.       17.  Bucknor's   Estate,  136   Pa.   St. 

182.  23,  19  Atl.  1069,  20  A.  S.  R.  891. 
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borrow  money  and  bind  herself  for  its  repayment.  So  where  she 
is  authorized  to  contract  with  respect  to  and  for  the  benefit  of  her 
separate  statutory  estate,  she  may  borrow  money  for  her  sole  use 
and  benefit  and  bind  herself  or  her  separate  estate  for  its  repayment ; 
and  the  fact  that  after  borrowing  money  for  the  benefit  of  her  sepa- 
rate estate,  she  uses  the  money  for  other  purposes  would  not  affect 
her  liability  for  its  repayment.**  And  it  has  been  held  that  a  loan 
made  to  a  married  woman  on  her  credit,  although  she  gives  notes 
therefor  which  are  void  because  made  payable  to  her  husband,  who 
indorses  them,  will  sustain  an  action  at  law  against  her  estate  on 
the  common  counts  for  money  lent  or  money  had  and  received.*^ 
Where  a  married  woman  has  capacity  to  borrow  money  for  her  sole 
use  or  the  use  of  her  separate  statutory  estate,  she  may  be  estopped, 
by  her  representations  that  money  which  she  borrows  was  for  such 
purpose,  from  denying  the  fact  as  against  the  lender  who  loans  her 
the  money  in  good  faith  and  in  reliance  on  such  representations.'^ 

316.  Settlement  in  Trust. — T6e  rule  that  a  voluntary  settlement, 
fully  executed  by  a  person  of  sound  mind,  without  any  mistake,  fraud, 
or  undue  influence,  is  binding  on  the  settler  and  cannot  be  revoked, 
except  so  far  as  a  power  of  revocation  has  been  reserved  in  the  deed 
of  trust,*  is  applicable  to  a  settlement  in  trust  by  a  married  woman 
duly  executed.  Thus  where  a  wife,  for  the  purpose  of  evading  her 
husband's  importunities  to  dispose  of  her  lands,  and  for  a  loan  from 
a  trustee,  conveyed  them  in  trust  to  pay  her  the  income  for  her  life, 
and  on  her  death  for  her  children  with  power  to  sell  and  to  convey 
in  certain  contingencies,  and  reserving  no  power  of  revocation,  the 
contingency  of  her  surviving  her  husband  not  being  provided  for, 
it  was  held,  that  on  the  husband's  death  the  widow  was  not  entitled 
to  rescind  the  trust.* 

Improvement  of  Real  Estate 

317.  In  General. — ^As  regards  her  separate  equitable  estate,  courts 
of  equity  regard  a  married  woman  as  a  feme  sole  and  generally  per- 
mit her  to  charge  such  estate  with  her  contracts  for  its  improvement.* 

18.  McVey  v.  CantreU,  70  N.  Y.  295,  S.  C.  42, 14  S.  E.  486,  28  A.  8.  B.  832. 
26  Am.  Rep.  605.  See  supra,  par.  310,  as  to  general  ef- 

19.  National  Granite  Bank  v.  Tyn-  feet    of    representations    by    married 
dale,  176  Mass.  547,  57  N.  E.  1022,  51  women  as  to  nature  of  transa^ions. 
L.R.A.  447.  1.  See  generally  Trusts. 

20.  Temples    ▼.    Equitable    Mortg.  2.  Keyes  v.  Casleton,  141  Mass.  45, 
Co.,  100  Ga.  503,  28  S.  E.  232,  12  A.  6  N.  E.  524,  55  Am.  Rep.  446. 

S.  E.  326;  Rogers  v.  Union  Cent.  Life       3.  See  supra,  par.  297  et  seq.,  as 
Ins.  Co.,  Ill  Ind.  343,  12  N.  E.  495,  regards  general  power  of  married  wo- 
60  Am.  Rep.  701 ;  McVey  v.  CantreU,  man  to  contract  in  respect  to  her  sep* 
70  N.  Y.  295,  26  Am.  Rep.  605;  Scot-  arate  equitable  estate. 
tiah  American  Mortg.  Co.  v.  Deas,  35 
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The  same  result  is  accomplished  by  implication  by  the  modem  statutes 
which  provide  that  a  married  woman  shall  hold  her  real  estate  to 
her  sole  and  separate  use/  and  this  power  is  not  taken  away  by  a 
provision  prohibiting  her  from  alienating  or  encumbering  her  real 
estate  without  the  joinder  of  her  husband.*^  Where  it  is  sought  to 
charge  a  married  woman's  separate  real  estate  on  the  ground  that 
the  improveinent  was  necessary  and  proper  improvement  for  its  full 
enjoyment,  the  complaint  should  so  allege.*  If  a  married  woman 
is  given  full  power  to  contract  as  if  a  feme  sole  there  is  of  course 
no  question  as  to  her  power  to  contract  for  the  improvement  of  her 
real  estate. 

318.  Mechanics'  Liens. — ^A  valid  contract  for  the  improvement  of 
real  estate  is  the  fundamental  basis  of  a  mechanic's  lien  for  labor 
or  materials  furnished  therefor,  and  as  there  can  be  no  contract  with- 
out the  mutual  assent  of  two  or  more  persons  competent  to  contract, 
it  is  held  that  where  the  common  law  disability  of  a  married  woman 
to  enter  into  a  contract  for  the  improvement  of  her  real  estate  exists, 
a  mechanic's  lien  cannot  be  claimed  for  such  iwiprovement ; '  but 
to  give  rise  to  such  a  lien  she  must  be  given  the  general  power  to 
contract  by  the  terms  of  the  lien  law  or  some  other  statute.*  On 
the  other  hand,  if  her  common  disability  has  been  removed  by  stat- 
ute, she  may  make  a  contract  for  the  improvement  of  her  real  estate, 
and  such  contract  will  be  the  basis  of  a  mechanic's  lien  for  labor 
and  materials;  ^  and  this  has  been  held  true  under  a  statute  author- 

4.  Ldndley  v.  Cross,  31  Ind.  106,  99  joyment  thereof).    Wheaton  y.  Trim-  . 
Am.  Dec.  610.    See  also  Ferguson  v.  ble,  145  Mass.  345,  14  N.  E.  104,  1 
Harris,  39  S.  C.  323,  17  S.  E.  782,  A.  S.  R.  463;  Tuttle  v.  Howe,  14  Minn. 
39  A.  S.  R.  731.  145,   100   Am.    Dec.   205;    Althen   v. 

Note:  3  L.R.A.(N.S.)  307.  Tarbox,  48  Minn.  18,  50  N.  W.  1018, 

5.  Lindley  v.  Cross,  31  Ind.  106,  99  31  A.  S.  R.  616;  Bodey  v,  Thackara, 
Am.  Dec.  610.  143  Pa.  St.  171,  22  Atl.  754,  24  A.  S. 

6.  Lindley  v.  Cross,  31  Ind.  106,  99  R.  526;  Jobe  v.  Hunter,  165  Pa.  St. 
Am.  Dec.  610.  5,  30  Atl.  452,  44  A.  S.  R.  639 ;  Spears 

7.  Rogers  v.  Phillips,  8  Ark.  366,  47  v.  Lawrence,  10  Wash.  368,  38  Pac. 
Am.  Dec.  727;  O'Neil  v.  Percival,  20  1049,  45  A.  S.  R.  789. 

Fla.  937,  51  Am.  Rep.  634 ;  Gray  v.  Notes :  31  A.  S.  R.  621 ;  83  A.  S.  R. 
Pope,  35  Miss.  116,  72  Am.  Dec.  117.  517;   10  L.R.A.  33;   3  L.R.A.(N.S.) 

Note :  83  A.  S.  R.  617.  308. 

See  generally.  Mechanics'  Liens.  In  Althen  r.  Tarbox,  48  Minn.  18,  60 

8.  O'Neil  V.  Percival,  20  Fla.  937,  51  N.  W.  1018,  31  A.  S.  R.  616,  it  is  held 
Am.  Rep.  634.  that  if  a  married  woman  enters  into 

9.  Hoffman  v.  McFadden,  56  Ark.  a  contract  for  the  sale  of  real  proper- 
217,  19  S.  W.  753,  35  A.  S.  R.  101;  ty,  one  of  the  provisions  of  which  is 
Lindley  v.  Cross,  31  Ind.  106,  99  Am.  that  the  vendee  shall  build  a  dwelling 
Dec.  610  (decided  under  a  statute  au-  thereon,  and  such  contract  is  invalid 
thorizing  married  women  to  charge  because  her  husband  did  not  join 
their  separate  real  estate  with  the  cost  therein,  but  the  vendee  enters  into  an 
of  such  improvements  as  are  neces-  agreement,  with  her  knowledge  and 
sary  to  a  reasonable  and  complete  en-   consent,  for  the  building  of  tke  fonn- 
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izing  married  women  to  hold,  devise,  bequeath  and  convey  real  and 
personal  property  as  if  unmarried. ^*^  It  has  been  heretofore  shown 
that  a  husband  has  no  implied  authority  as  his  wife's  agent  to  bind 
her  for  the  improvement  of  her  real  estate  so  as  to  subject  it  to  a 
mechanic's  lien,  still  the  authority  to  do  so  need  not  be  expressly 
proven,  but  may  be  inferred  from  the  circumstances.**  The  general 
rule  that  the  defense  of  coverture  is  a  personal  privilege  does  not 
apply  to  proceedings  in  rem  to  enforce  a  mechanic's  lien  on  property 
formerly  belonging  to  a  feme  covert,  and  afterwards  conveyed  to 
others.  In  such  a  case  the  "vendees  succeed  to  all  of  the  rights  of 
their  vendor,  and  may  show  the  invalidity  of  the  lien.** 

Acquisition  or  Purchase  of  Property 

319L  In  General. — ^The  power  of  a  married  woman  to  receive  a  gift 
or  beneficial  grant  from  a  person  other  than  her  husband  has  been 
settled  from  an  eaily  date,  and  has  at  the  present  time  been  very  gen- 
erally recognized  in  the  statutes  in  the  several  jurisdictions,*'  and  the 
married  women's  property  acts  conferring  on  married  woman  the 
power  to  take  and  hold  property  to  their  separate  use,  are  not  enabling 
acts  as  to  the  power  to  take,  because  this  capacity  existed  at  common 
law.**  Where  an  estate  is  conveyed  to  a  married  woman  by  deed 
poll,  the  estate  vests  subject  only  to  be  defeated  in  case  she  should 

dation  of  such  dwelling,  the  contract-  12.  Gray  v.  Pope,  36  Miss.  116,  72 

or  with  whom  this  agreement  is  made  Am.  Dec.  117.     See  supra,  par.  296,  as 

is  entitled  to  a  mechanic's  lien  against  regards  the  defense  of  coverture  gen- 

the  property,  which  he  may  enforce  erally. 

against   the    married    woman,    though  13.  Voorhees  v.  Bonesteel,  16  Wall, 

the   contract    of   purchase    could    not  16,  21  U.  S.  (L,  ed.)  268;  Bedford  v. 

have  been  enforced  against  her,  and  Burton,  106  U.  S.  338,  1  S.  Ct.  98, 

has  been    bandoned.  27  U.  S.    (L.  ed.)   112;  Morrison  v. 

In    North    Carolina    though    it    is  Wilson,  13  Cal.  494,  73  Am.  Dec.  593 ; 

doubtful   to   what    extent    a   married  Mutual    Fire   Ins.    Co.  .v.   Deale,   18 

woman  may  change  her  separate  real  Md.  26,  79  Am.  Dec.  673;  Scanlan  v. 

estate  with  her  ordinary  contracts,  it  Wright,  13  Pick.  (Mass.)  523,  25  Am. 

is  held  that  when  her  contract  for  its  Dec.  344;  Fisk  v.  Cushman,  6  Cush. 

improvement  is  entered  into  with  the  (Mass.)   20,  52  Am.  Dec.  761;  Har- 

formalities  required  for  a  conveyance,  mon     v.     James,     7     Smedes    &    M. 

it  is  sufficient  to  charge  the  realty  and  (Miss.)  Ill,  45  Am.  Dec.  296;  Hile- 

may  be  the  basis  of  a  mechanics'  lien,  man  v.  Bouslaugh,  13  Pa.  St.  344,  53 

Ball  V.  Paquin,  140  N.  C.  83,  52  S.  E.  Am.  Dec.  474;  Bortz  v.  Bortz,  48  Pa. 

410,  3  L.R.A.(N.S.)  307.  St.  382,  86  Am.  Dec.  603;  Thompson 

10.  Hoifman  v.  McFadden,  56  Ark.  v.  Perry,  2  Hill  Eq.  (S.  C.)  204,  29 
217,  19  S.  W.  753,  35  A.  S.  R.  101 ;  Am.  Dec.  68 ;  Cusack  v.  White,  2  Mill 
explaining  Rogers  v.  Phillips,  8  Ark.  Const.  (S.  C.)  279,  12  Am.  Dee.  669. 
366,  47  Am.  Dec.  727.  Note :  57  Am.  Dec.  194. 

11.  Estabrook  v.  Rilev,  81  la.  479,  14.  Cashman  v.  Henry,  75  N.  Y.  103^ 
46  N.  \V.   1072,   10   L.R.A.  33.     See  31  Am.  Rep.  437. 

supra,  par.  199. 
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disagree  to  it  when  discovert ;  ^^  and  even  a  condition  in  the  grant 
will  not  prevent  the  estate  from  vesting  in  her.^*  A  married  woman 
may  be  the  obligee  in  a  bond  or  the  payee  of  a  promissory  note,^' 
or  she  may  receive  a  transfer  of  stock  in  a  corporation.^*  A  deed 
to  a  married  woman  in  her  maiden  name  may  be  sufficient  to  vest 
title  in  her;  in  such  a  case  parol  evidence  is  admissible  to  show  that 
the  grantee  was  the  person  to  whom  the  grant  was  made;  that  she 
was  at  the  time  of  the  grant  known  to  the  grantor  by  her  maiden 
name ;  that  there  was  no  other  person  claiming  to  bear  the  name  used 
in  the  deed,  or  claiming  titie  under  it.i*  Where  a  married  woman 
has  general  power  to  acquire  title  to  real  estate,  it  is  well  recognized 
that  she  may  do  so  by  adverse  possession  *•  A  tax  title  to  land  may 
be  acquired  by  a  married  woman  acting  in  good  faith,  by  a  purchase 
out  of  her  separate  estate,  although  her  husband  is  in  possession  of 
iuch  land,  and  under  a  legal  obligation  to  pay  the  taxes.* 

320.  Liability  on  and  Enforcement  of  Purchase. — ^Though  a  mar- 
ried woman  may  not  have  capacity  to  enter  into  a  binding  executory 
contract  to  purchase  land  and  bind  herself  thereby  for  the  payment 
of  the  purchase  money,  and  in  such  a  case  it  would  be  optional  with 
her  whether  she  would  comply  with  her  contract  or  interpose  her 
coverture  in  bar  of  a  recovery  of  the  purchase  money,  or  specific  per- 
formance of  the  contract,  still  when  she  has  entered  into  such  a  con- 
tract and  paid  part  of  the  purchase  money  the  transaction  in  so  far 
as  thus  executed  is  binding  on  her,  and  she  is  not  entitled  to  rescind 
the  transaction,  when  the  other  party  is  willing  and  offers  to  per- 
form, and  recover  the  money  paid;  her  money  being  her  property, 
aside  from  the  rights  of  her  husband,  she  may  part  with  it  in  any 
manner  she  may. desire  and  where  she  does  so  in  the  absence  of  fraud 
her  action  is  irrevocable.^  On  the  other  hand,  where  the  common 
law  rule  prevails  that  the  executory  contract  of  a  married  woman 
to  purchase  lands  is  not  binding  on  her,  such  a  contract  lacks  the 
essential  requirement  of  mutuality,  and,  therefore,  as  a  general  rule, 
a  court  of  equity  will  not  decree  specific  performance  of  the  contract 
against  the  vendor.*    It  has  been  held  that  a  married  woman  irre- 

16.  Scanlon    v.    Wright,    13    Pick.  S.  W.  223,  19  A.  S.  R.  803. 
(Mass.)  523,  25  Am.  Dec.  344.  20.  Ward  v.  Armour,  88  Wis.  488, 

16.  Bortz  V.  Bortz,  48  Pa.  St.  382,  60  N.  W.  791,  43  A.  S.  R.  918.     And 
86  Am.  Dec.  603.  see   Adverse   Possession,  vol.  1,   p. 

17.  Fisk     V.     Cushman,     6     Cush.  755. 

(Mass.)  20,  52  Am.  Dec.  761.  1.  Ward  y.  Armour,  88  Wis.  488,  60 

18.  Fisk     V.     Cushman,     6     Cush.  N.  W.  791,  43  A.  S.  R.  918. 
(Mass.)    20,  52  Am.  Dec.  761.     And  2.  Jackson     v.     Rutledge,     3     Liea. 
see  generally.  Corporations,  vol.  7,  p.  (Tenn.)   626,  31  Am.  Rep.  655;  Ed- 
297.  wards  v.  Stacey,  113  Tenn.  257,  82  S. 

19.  Seanlan    v.    Wright,    13    Pick.  W.  470,  106  A.  S.  R.  831. 
(Mass.)  523,  25  Am.  Dec.  344;  Wilk-  3.  Warren  v.  Costello,  109  Mq.  338, 
erson  v.  Schoonmaker,  77  Tex.  615, 14  19  S.  W.  29,  32  A.  S.  R.  669. 
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spective  of  statute  on  the  subject  may  take  a  lease;  and  if  she  in 
fact  voluntarily  performs  all  the  stipulations  on  her  part  to  be  per- 
formed, the  lessor  will  not  be  permitted  to  treat  the  lease  as  void, 
for  this  would  be  against  equity  and  good  conscience.*  As  hereafter 
shown,  it  is  the  prevailing  view  that  when  a  married  woman  pur- 
chases land  on  credit,  a  vendor's  lien  for  the  unpaid  purchase  money 
is  enforceable  against  the  land,  and  the  same  is  true  in  equity  as 
regards  a  purchase  money  mortgage,  though  the  mortgage  is  not 
executed  with  the  required  statutory  requirement  as  to  conveyances 
by  married  women  and  does  not  impose  any  personal  liability  against 
her.*  As  to  whether  a  married  woman  authorized  by  statute  to  hold, 
acquire,  and  contract  with  reference  to  her  separate  estate  may  enter 
into  a  valid  contract  with  respect  to  the  acquisition  of  property,  where 
she  previously  had  no  separate  estate  or  business,  there  is  some  differ- 
ence of  opinion ;  the  preponderance  of  authority,  however,  is  in  favor 
of  such  right*  A  cogent  reason  for  this  view  is  that  as  an  incident 
to  her  right  to  acquire  real  and  personal  property  and  to  hold  it  to 
her  sole  and  separate  use,  she  may  purchase  on  credit,  and  out  of 
this  right  to  purchase  inevitably  flows  her  liability  for  the  price; 
the  right  to  purchase  being  broadly  given  without  limitation  or  restric- 
tion and  being  intended  to  be  completely  and  beneficially  given,  it 
should  not  be  narrowed  to  a  purchase  for  cash,  or  a  consideration 
paid  down  in  full,  but  she  should  be  left  at  liberty  to  purchase  as 
freely  as  a  man  might  purchase  and  upon  credit  if  she  should  so 
choose.'  So  it  has  been  held  that  an  assumption  by  a  married  woman 
of  the  payment  of  an  existing  mortgage  on  lands  purchased  by  hei 
is  binding  and  enforceable  against  her  to  the  same  extent  as  against 
any  other  purchaser.®  Where  a  married  woman  has  a  separate  equi- 
table estate  she  may  under  her  general  power  recognized  in  equity 
to  contract  with  respect  to  and  charge  such  estate,'  purchase  landLs 
and  make  the  price  a  charge  on  her  estate,^®  and  it  has  been  held 
that  the  fact  that  a  mortgage  has  been  given  by  her  for  the  unpaid 

4.  Ray   v.   Western,   etc.,   Gas   Co.,  Maurer,  38  Ohio  St.  543,  43  Am.  Rep. 
138  Pa.  St.  576,  20  All.  1065,  21  A.   436. 

S.  R.  922,  12  L.R.A.  290.  Note:  4  L.R.A.(N.S.)  549. 

5.  See  infra,  par.  390,  391.  7.  Tiemeyer  v.  Turnquist,  85  N.  Y. 

6.  Hays  v.  Jordan,  85  Ga.  741,  11   516,  39  Am.  Rep.  674. 

S.  E.  833,  9  L.R.A,  373 ;  Tillman  v.  8.  Cashman  v.  Henry,  76  N.  Y.  103, 

Sliackleton,    15    Mich.    447,   93    Am.  31  Am.  Rep.  437.     See  also  Brewer 

Dec.  198;  Cashman  t.  Henry,  75  N.  v.  Maurer,  38  Ohio  St.  543,  43  Am. 

Y.  103,  31  Am.  Rep.  437,  explaining  Rep.  436. 

Yale   V.   Dederer,   18   N.   Y.   265,  72  9,  See  supra,  par.  297  et  seq. 

Am.  Dec.  503,  22  N.  Y.  450,  78  Am.  10.  Rogers  v.  Ward,  8  Allen  (Mass.) 

Deo.  216;  Tiemeyer  v.  Turnquist,  85  N.  387,  85  Am.  Dec.  710. 
y.  516,  39  Am,  Rep.  674;  Brewer  v. 
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purchase  money  will  not  prevent  her  liability  therefor  from  becom- 
ing a  charge  on  her  general  separate  equitable  estate.^* 

Necessaries  Oeneraily 

321.  In  General. — ^At  common  law  a  married  woman  did  not  have 
the  power  to  bind  herself  by  a  contract  even  for  necessaries;  her 
contracts  of  this  class  were  deemed  void  to  the  same  extent  as  her 
other  contracts,**  and  this  was  true  though  her  husband  had  deserted 
her.**  In  this  respect*the  disability  of  a  married  woman  differs  from 
that  of  an  infant  who  is  liable  ex  contractu  for  the  reasonable  value 
of  necessaries  furnished  him.**  On  account  of  the  inability  of  a 
married  woman  to  bind  herself  by  contract  and  the  duty  of  a  hus- 
band to  support  his  wife,  he  is  liable  to  third  persons  who  supply 
her  with  necessaries,  where  he  fails  to  provide  for  her.*'  If  a  mar- 
ried woman  has  a  separate  equitable  estate  she  may  charge  it  with 
the  payment  of  necessaries  furnished  her,**  though,  as  in  other  cases 
where  a  charge  is  sought  to  be  enforced  against  her  separate  estate, 
it  must  fairly  appear  that  she  intended  to  have  the  party  dealing 
with  her  rely  on  the  credit  of  her  estate  and  that  he  did  rely  on 
it;  a  person  furnishing  her  necessaries  in  the  absence  of  a  contract 
express  or  implied,  made  by  the  wife,  has  no  equity  to  charge  her 
separate  estate.*'  Where  a  married  woman  is  given  power  to  con- 
tract concerning  her  own  property,  though  she  has  not  a  general 
power  to  make  agreements  of  all  kinds,  it  is  held  that  she  must  neces- 
sarily be  able  to  make  contracts  for  what  is  essential  to  her  safety 
and  security.**  Thus,  though  a  wife  is  not  liable  on  her  contracts 
unless  the  debt  was  incurred  for  the  use  and  benefit  of  her  separate 
property  or  was  contracted  for  her  own  use  and  benefit,  she  has  been 

11.  Rogers  v.  Ward,  8  Allen  Notes:  31  Am.  Rep.  697;  33  L.R.A. 
(Mass.)  387,  85  Am.  Dec.  710.  (N.S.)  426. 

12.  Shaw  V.  Thompson,  16  Pick.  17,  Srayley  v.  Reese,  53  Ala.  89,  25 
(Mass.)  198,  26  Am.  Dec.  655;  Hay-  Am.  Rep.  598;  Sherwin  v.  Sanders, 
ward  V.  Barker,  52  Vt.  429,  36  Am.  59  Vt.  499,  9  Atl.  239,  59  Am.  Rep. 
Rep.  762.  750. 

Notes: -2   L.R.A.    345;    33    L.R.A.       18.  Bell  v.  Rossignol,  143  Ga.  150, 

(N.S.)   428.  84  S.  E.  542,  L.R.A.  1915D  1184;  Ed- 

13.  Hayward  v.  Barker,  52  Vt.  429,  minston  v.  Smith,  13  Idaho  645,  92 
36  Am.  Rep.  762.  Pac.  842,  121  A.  S.  R.  294,  14  L.R.A. 

14.  See  Infants.  (N.S.)    871;   Carstens  v.   Hanselman^ 

15.  See  supra,  par.  230  et  seq.  61  Mich.  426,  28  N.  W.  159,  1  A.  S. 

16.  Miller  v.  Brown,  47  Mo.  504,  4  R.  606;  Tiemeyer  v.  Tumquist,  85  N. 
Am.  R^p.  345;  Frazier  v.  Brownlow,  Y.  516,  39  Am.  Rep.  674;  Krauskop 
38  N.  C.  237,  42  Am.  Dec.  165 ;  Priest  v.  Shontz,  51  Wis.  204,  8  N.  W.  241, 
V.  Cone,  51  Vt.  495,  31  Am.  Rep.  695;  37  Am.  Rep.  817. 

Sherwin  v.  Sanders,  59  Vt.  499,  9  Atl.       Notes:      33      L.R.A.(N.S.)      427; 
239,  59  Am.  Rep.  750.  L.R.A.  1915D  1184. 
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held  liable  dn  her  express  contract  to  pay  for  her  own  board.**  Also, 
for  the  reason  that  a  married  woman  given  statutory  authority  to 
acquire  and  hold  real  and  personal  property  to  her  sole  and  separate 
use,  may  purchase  property  on  credit  and  render  herself  liable  for 
the  price,-®  it  has  been  held  that  she  is  liable  for  necessaries  pur- 
chased by  her  on  credit,  though  they  were  intended  for  and  were 
used  by  her  husband  and  children  as  well  as  herself,  and  though  at 
the  time  of  the  purchase  she  had  no  separate  estate.*  It  is  some- 
times expressly  provided  by  statute  that  a  married  woman  shall  have 
power  to  bind  herself  for  necessaries,*  and  of  (Jburse  she  may  so  bind 
herself  where  she  is  given  full  capacity  to  contract  as  a  feme  sole.' 
Where  a  married  woman  is  given  authority  to  bind  herself  by  her 
•contract  for  "necessaries,"  she  may  bind  herself  by  contract  to  pay 
for  medical  services.*  In  some  jurisdictions  the  statutes  provide  that 
both  husband  and  wife  shall  be  liable  for  the  family  expenses;  the 
liability  of  the  wife  under  such  statutes  has  been  heretofore  dis- 
cussed.* 

322.  Necessity  for  and  Proof  of  Sale  on  Wife's  Credit.— The  duty 
to  support  the  family  is  primarily  on  the  husband,  and  though  a 
married  woman  may  have  power  to  bind  herself  or  her  property  for 
necessaries  furnished  her  or  the  family,  yet  in  order  to  render  her 
or  her  property  liable,  it  is  essential  that  the  parties  should  have 
understood  that  the  transaction  was  an  individual  and  personal  sale 
to  her  and  not  on  the  credit  of  her  husband,  the  presumption  being 
where  necessaries  are  ordered  by  a  wife  living  with  her  husband  that 
the  sale  is  on  his  credit.*  This  rule  has  been  applied  to  various  items 
of  necessaries,  such  as  the  services  of  a  physician,'  or  dentist  rendered 
to  the  wife  *  and  a  seamstress  to  make  clothes  for  her.*    The  fact 

'     19.  Edininston   v.  Smith,  13  Idaho  144;   Edminston  v.  Smith,  13  Idaho 

€45,  92  Pac.  842,  121  A.  S.  R.  294,  14  645,  92  Pac.  842,  121  A.  S.  R.  294,  14 

L.R.A.(N.S.)  871;Hardiman  V.  Crick,  L.R.A.(N.S.)   871;  Flynn  v.  Messen- 

131  Ky.  358,  115  S.  W.  236,  133  A.  ger,  28  Minn.  208,  9  N.  W.  759,  41 

S.  R.  248.  Am.  Rep.  279;  Miller  v.  Brown,  47 

IM).  See  supra,  par.  320.  Mo.   504,  4  Am.   Rep.   345;   Wilson 

1.  Tiemeyer  v,  Turnquist,  85  N.  Y.  v.  Herbert,  41  N,  J.  L.  454,  32  Am. 
616,  39  Am.  Rep.  674.  But  see  Rep.  243;  Moore  v.  Copley,  165  Pa. 
O'Malley  v.  Ruddy,  79  Wis.  147,  48  St.  294,  30  Ati.  829,  44  A.  S.  R. 
N.  W.  116,  24  A.  S.  R.  702.  664;  Clark  v.  Tenneson,  146  Wis,  65, 

2.  HoUis  V.  Francois,  5  Tex.  195,  51  130  N.  W.  895,  Ann.  Cas.  1912C  141, 
Am.  Dec.  760.  33  L.R.A.(N.S.)  426. 

3.  Wilson  V.  Herbert,  41  N.  J.  L.  Notes:  33  L.R.A.(N.S.)  431; 
454,  32  Am.  Rep.  243.  L.R.A.  1915D  1185;  6  Ann.  Cas.  833. 

Note:  33  L.R.A.(N.S.)  427.  7,  Moore    v.    Copley,   165   Pa.    St. 

4.  Carstens  v.  Hanselman,  61  Mich.  294,  30  Atl.  829,  44  A.  S.  R.  664. 
426,  28  N.  W.  159,  1  A.  S.  R.  606.  8.  Clark  v.  Tenneson,  146  Wis.  65, 

5.  See  supra,  par.  225  et  »8eq.  130  N.  W.  895,  Ann.  Cas.  1912C  141, 

6.  Dodge  V.  Knowles,  114  U.  S.  430,   33  L.R.A.(N.S.)  426. 

6  S.  Ct.  1108,  1197,  29  U.  S.  (L.  ed.)       9.  Flynn   y.   Messenger,  28   Minn. 
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that  the  seller  charges  to  the  wife  the  neoessaries  famished  is  not 
itself  sufficient  to  show  that  they  were  contracted  for  by  her  and 
the  credit  given  to  her.^^  So  the  fact  that  a  physician  charges  a 
married  woman  individually  on  his  books  for  services  rendered  her 
and  her  children  does  not  make  her  separate  estate  liable  therefor 
in  the  absence  of  an  express  promise  by  her  to  pay.^^  In  some  cases 
courts  have  taken  the  view  that  the  surrounding  circumstances  may 
be  relied  on  to  show  an  implied  contract  sufficient  to  bind  the  sepa- 
rate property  of  a  married  woman^  for  necessaries.^*  So  it  has  been 
held  that  where  a  married  woman  personally  applied  to  a  tradesman 
for  the  purchase  of  groceries,  stating  that  she  wished  to  open  an 
account  in  her  own  name,  and  directed  him  to  charge  the  goods  to 
her,  and  where  in  pursuance  of  this  arrangement  the  goods  were 
delivered  at  her  home  and  charged  to  her,  she  is  personally  liable 
therefor,  though  the  groceries  were  such  as  would  be  a  proper  sup- 
port to  be  provided  by  the  husband  for  the  family.^' 

323.  Funeral  Expenses  and  Expenses  of  Last  Sickness. — ^It  ha? 
already  been  stated  that  the  common  law  imposes  on  a  husband  the 
duty  to  bury  his  wife  and  that  when  he  pays  such  expenses  he  ordi- 
narily has  no  claim  for  reimbursement  from  her  estate.**  On  the 
other  hand,  the  general  statutes  requiring  an  executor  or  administrator 
to  pay  the  decedent's  funeral  expenses  out  of  the  estate,  generally 
in  preference  to  other  claims,  are  held  applicable  to  the  estates  of 
deceased  married  women  so  as  to  render  their  estates  liable  for  such 
expenses.*^     And  it  has  been  held  that  the  fact  that  the  material 

208,  9  N.  W.  759,  41  Am.  Rep.  279.  her  separate  estate  with  payment  for 

It  was  farther  held  in  this  case  whore  such  services,  and  that  therefore  in  the 

at  the  time  of  the  employment  noth-  later  case  her  liability   could  not  be 

ing  was  said  as  to  who  would  pay  the  enforced  before  a  justice  of  the  peace, 

seamstress,  though  while  she  was  at  lo.  Moore  v.   Copley,  165   Pa.   St. 

work  the  wife  told  her  she  had  prop-  294,  30  Atl.  829,  44  A.   S.  R.   664; 

erty  of  her  own,  and  when  she  sold  Wilson  v.  Herbert,  41  N.  J.  L.  454, 

some   land  she  would   pay    her,   that  32  Am   Rep   243 

^'a  ^^^f^^'  T?  ^''^Tlf  ^  K^-"""!-'"'  11-  Moore'  V.   Copley,  165   Pa.   St. 

and  insufficient  te  sbif  t  the  obligation  394,  30  Atl.  829,  44  AS.  R.  664. 

of  payment  from  the  husband  to  his  ^L   -nr-i             tt    v    ^    ^^   xt    t   r 

^j£g  12.  Wilson  V.  Herbert,  41  N.  J.  L. 

In  BeveU  v.  Cox,  107  N.  C.  175,  12  ^4,  32  Am.  Rep.  243 
S.  E.  52, 11  L.R.A.  274,  it  is  held  that  Note:  33  L.R.A.(N.S.)   432. 
when  a  woman  employs  domestic  help  13.  Bell  v.  Rossignol,  143  Ga.  150, 
for  a  de6nite  period  and  before  the  84  S.  E.  542,  L.R.A.  1915D  1184. 
expiration    of    such    period    marries  ^^*  °®®  supra,  par.  247  et  seq. 
she  is  liable  for  the  services  rendered  15.  Skilhnan's  Estete,  146  la.  601, 
during  the  entire  period,  but  when  the  125  N.  W.  343,  140  A.  S.  R.  295;  Mo- 
employment  is  for  an  indefinite  per-  Clellan  v.  Filson,  44  Ohio  St.  184,  5 
iod,  her  liability  for  the  services  ren-  N.  E.  861,  58  Am.  Rep.  814;  Constan- 
dered   after  the  marriage   would   de-  tinides  v.  Walsh,  146  Mass.  281,  15  N. 
pend  upon  whether  expressly  or  by  E.  631,  4  A.  S.  R.  311;  Moulton  v. 
necessary  implication  she  had  charged  Smith,  16  B.  I.  126,  12  AtL  891,  27 
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and  labor  for  the  funeral  of  a  married  woman  were  ordered  by  her 
husband  does  not  relieve  her  separate  estate  from  liability  therefor 
if  they  were  rendered  solely  on  the  credit  of  it,  as  the  liability  of 
the  estate  in  such  case  does  not  rest  on  contract  relation,  but  on  a 
charge  which  the  law  imposes  on  the  estate.^*  Though  the  authori- 
ties are  not  in  accord,  the  statutes  are  construed  in  some  jurisdictions 
as  imposing  the  primary  liability  for  the  funeral  expenses  of  a  mar- 
ried woman  on  her  estate,  and  confer  on  the  husband,  in  case  he 
pays  such  expenses,  the  right  to.  reimbursement  from  the  estate ;  while 
in  otker  jurisdictions  the  primary  duty  is  considered  as  still  resting 
on  the  husband  and  he  has  no  right  of  reimbursement  from  his  wife's 
estate.^'  It  has  been  held  under  a  statute  making  married  women 
liable  on  their  contracts  ''for  articles  necessary  for  the  support  of  the 
family,"  that  a  married  woman  is  liable  on  her  contract  for  the 
funeral  expenses  of  her  mother  who  lived  and  died  in  the  house- 
hold, leaving  no  estate.** 

Services  of  Attorney 

324.  In  GeneraL — ^The  conflict  in  the  authorities  as  to  the  liability 
of  a  husband  for  services  rendered  his  wife  by  an  attorney  on  the 
theory  that  such  services  are  necessaries,  has  been  noticed  in  another 
place.*^  Irrespective  of  this,  however,  it  is  held  that  the  common  law 
disability  of  a  married  woman  to  make  any  contract  which  will  bind 
her  personally  or  create  against  her  a  personal  debt  or  obligation, 
prevents  her  from  binding  herself  by  a  contract  to  pay  for  the  services 
of  an  attorney  rendered  her  in  proceedings  to  obtain  a  divorce  from 
her  husband.**  Where  a  married  woman  is  recognized  in  equity  as  a 
feme  sole  as  regards  her  separate  equitable  estate,  she  would  naturally 
have  power  to  charge  such  estate  by  a  contract  for  legal  services  neces- 
sary for  its  preservation.*  So  where  a  married  woman  is  given  by 
statute  capacity  to  contract  with  respect  to  her  separate  statutory 
estate  she  would  also  have  power  to  bind  herself  by  a  contract  for  such 
services ;  and  the  same  is  true  where  she  is  given  power  to  sue  and  be 
sued  with  respect  to  her  separate  statutory  estate;  this  power  implies 
that  the  courts  shall  be  open  to  a  married  woman  to  protect  her  prop- 

A.  S.  R.  728;   Schneider  v.  Breien's  18.  Bain  v.  Robinson,  108  Pa.  St. 

Estate,  129  Wis.  446,  109  N.  W.  99,  6  247,  66  Am.  Rep.  198. 

L.R.A.(N.S.)  917.  19.  See  supra,  par.  243  et  seq. 

Note:  6  L.R.A.(N.S.)  917.  20.  Musick  v.  Dadson,  76  Mo.  624, 

'    See  also  Executors  and  Adminis-  43  Am.  Rep.  780. 

TBATORS,  vol.  11,  p.  225.  Notes:   24  L.R.A.  635;  34  L.R.A. 

16.  Schneider    v.    Breier's    Estate,  (N.S.)  1080. 

129  Wis.  446,  109  N.  W.  99,  6  LJI.A.       1.  Porter  v.  Haley,  56  Miss.  66,  30 
(N.S.)  917.  Am.  Rep.  502. 

17.  See  supra,  par.  248. 

1286 


13  B.  C.  L.  HUSBAND  AND  WIFE  ft  32& 

erty  or  rights  and  nocessarily  carries  with  it  all  incidents  necessary 
to  its  efficiency,  including  the  power  to  employ  counsel  to  prosecute 
or  defend  such  suits.*  And  it  would  seem  that  she  could  charge  her 
separate  equitable  estate  for  services  rendered  her  in  divorce  proceed- 
ings;* also  it  would  seem  that  such  services  may  come  within  the 
statutory  authority  to  contract  with  respect  to  her  separate  property.* 
Still  it  has  been  held  that  a  statute  conferring  on  a  married  woman 
the  power  to  sue  and  be  sued  in  her  own  name  on  contracts  relating 
to  her  separate  property^  did  not  remove  her  common  law  disability 
to  contract  and  bind  herself  to  pay  for  legal  services  rendered  her  in 
divorce  proceedings.'^  If  the  general  incapacity  of  a  married  woman 
to  contract  is  removed  by  statute,  she  may  bind  herself  by  contract  to 
pay  for  the  services  of  an  attorney  rendered  to  her  in  divorce  pro- 
ceedings or  other  litigation;^  and  it  has  been  held  that  a  married 
woman  has  legal  capacity  to  make  a  contract  with  an  attorney  to 
procure  a  divorce  by  which  she  gives  him  her  promissory  note  for  the 
amount  of  his  fees  and  agrees  to  secure  it  by  deed  of  trust  on  certain 
land,  if  the  title  thereto  is  vested  in  her  by  the  decree  of  divorce.' 
Under  statutes  rendering  a  wife  liable  for  or  conferring  on  her  capacity 
to  bind  herself  for  necessaries,  it  has  been  held  that  legal  services 
rendered  her  in  divorce  proceedings  are  necessaries  for  which  she  is 
liable.*  When  a  married  woman  has  power  to  contract  for  legal 
services  and  employs  an  attorney  to  render  her  services  in  divorce 
proceedings,  it  has  been  held  that  the  law  will  imply  a  contract  on 
her  part  to  pay  him  therefor.*  Irrespective  of  the  capacity  of  a 
married  woman  to  bind  herself  by  her  contract  for  the  payment  of 
legal  services  rendered  in  divorce  proceedings,  her  contract  to  pay  a 
proportion  of  the  alimony  to  be  recovered  in  the  proceedings  as  com- 
pensation for  the  services,  is  held  illegal  as  against  public  policy.**^ 

325.  Effect  of  Statute  Authorizing  Wife  to  Sue  for  Divorce,  and 
Providing  for  Suit  Money. — ^Where  a  wife  is  given  power  to  sue  in 
her  own  name  for  a  divorce,  and  the  statute  provides  that  in  suits  for 
a  divorce  or  for  a  separation  the  court  may  in  its  discretion  require 
the  husband  to  pay  suit  money,  and  may  decree  costs  against  either 

2.  Porter  v.  Haley,  55  Miss.  66,  30  8.  Note:  34  LJl.A.(N.S.)  1081. 
Am.  Rep.  502.  See  supra,  par.  321,  as  regards  mar- 

3.  Note:  24  L.R.A.  634.  ried  women's  contracts  for  necessaries 

4.  Tyler  v.   Winder,  89   Neb.  409,  generally. 

131  N.  W.  592,  34  L.R.A.(N.S.)  1080.       9.  Note:  34  L.R.A.(N.S.)  1081. 
6.  Note:  24  L.R.A.  635.  10.  Jordan  v.  Westerman,  62  Mich. 

6.  Patrick  v.  Morrow,  33  Colo.  509,  170,  28  N.  W.  826,  4  A.  S.  R.  836. 
81  Pac.  242,  108  A.  S.  R.  107;  Hum-  See  Alimony,  vol.  1,  p.  871.  And 
phries  v.  Cooper,  65  Wash.  376,  104  see  Divorce  and  Separation,  vol.  9, 
Pac,  606,  133  A.  S.  R.  1036.  p.   254,   as   regards   the  iHegality  of 

Note:  24  L.R.A.  634.  contracts  promotive  of  divorce  gen- 

7.  Patrick  v.  Morrow,  33  Colo.  609,  erally. 
81  Pac.  242,  108  A.  S.  R.  107. 
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party.  ^  ha»  been  held  to  follow  logically  that,  having  the  power  t€ 
bring  sait,  and  being  in  such  suit  responsible  for  costs,  she  must  be 
held  competent  to  contract  for  the  services  of  an  attorney  to  represent 
her  rights;  that  the  right  to  contract  for  such  services  is  necessarily 
incident  to  and  included  in  her  right  to  bring  the  suit.^^  So  it  has 
been  held  that  a  statute  providing  that  in  divorce  proceedings  'Hhe 
xiourt  may,  in  its  discretion,  require  the  husband  to  pay  any  sums 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  suit,''  including 
costs,  and  may  award  execution  therefor  or  direct  siioh  sums  "to  be 
paid  out  of  any  property  sequestered,  or  in  the  power  of  the  court, 
or  in  the  hands  of  a  receiver,"  clearly  indicates  that  such  proceedings 
are  to  be  maintained  at  the  cost  of  the  wife,  unless  the  court  shall 
relieve  her  therefrom  by  an  order  for  expense  money  to  be  paid  by 
her  husband,  and  that  therefore  she  may  bind  herself  by  a  contract 
to  pay  for  legal  services  rendered  her  in  such  proceedings.*' 

326.  Effect  of  Promise  to  Pay  after  Divorce. — Where  the  rule 
prevails  that  the  common  law  disability  of  a  married  woman  to  bind 
herself  by  a  contract  to  pay  for  services  rendered  her  in  divorce  pro- 
ceedings, and  alpo  that  her  promise  after  coverture  without  other 
consideration  to  perform  her  contract  entered  into  during  void  cover- 
ture imposes  no  liability  on  her,**  a  married  woman's  promise  made 
after  divorce  to  pay  for  legal  services  rendered  her  in  the  divorce 
proceedings,  will  not  impose  any  liability  on  her  therefor.**  In  some 
cases,  however,  her  promise  after  divorce  to  pay  for  legal  services 
rendered  her  in  the  divorce  proceedings  has  been  held  binding  on 
her." 

Trade  or  Business 

327.  In  General. — By  the  custom  of  London,  "where  a  feme  covert 
of  the  husband,  useth  any  craft  in  the  said  city  on  her  sole  account, 
whereof  the  husband  meddleth  nothing,  such  a  woman  shall  be 
charged  as  a  feme  sole  concerning  everything  that  toucheth  the 
craft,"  *•  and  a  custom  similar  to  that  of  London  was  established  in 
South  Carolina,  where  it  was  held  that  the  right  of  a  wife,  with  the  con- 
sent of  her  husband,  to  carry  on  a  separate  trade,  was  "sanctioned  by 

11.  Tyler  v.  Winder,  89  Neb.  409,   coverture   and   invalid    by   reason    of 
131  N.  W.  592,  34  L.R.A.(N.S.)  1080.   such  coverture. 

Note:  34  L.R.A.(N.S.)  1081.  14.  Musick  v.  Dadson,  76  Mo.  624, 

12.  Walcott  V.  Patterson,  100  Mich.   43  Am.  Rep.  780. 
227,  58  N.  W.  1006,  43  A.  S.  R.  456,       Note:  24  L.R.A.  636. 

24  L.R.A.  629.  15.  Note:  24  L.R.A.  635. 

13.  See  supra,  par.  295,  as  regards  16.  Bank  v.  Partee,  99  U.  S.  330,  26 
the  liability  of  a  married  woman  on  her  U.  S.  (L.  ed.)  390;  Carey  v.  BarrusSi 
promise    after    discoverture    to    per-  20  W.  Va.  571,  43  Am.  Rep.  790. 
form    contract    entered    into    during  Note:  37  Am.  Dec.  713. 
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the  usage  of  the  country  and  the  current  of  judicial  deciaiona."  ^'  As 
a  general  rule,  however,  at  common  law  she  had  no  capacity  to  engage 
in  any  trade  or  business  on  her  separate  account  and  incur  indebted- 
ness thereon  enforceable  against  her ;  ^^  and  it  has  been  held  in  a 
recent  case  that  a  married  woman  has  no  absolute  right  to  engage  in 
a  business  on  her  own  account  against  the  will  of  her  husband,  and 
that  if  he  has  not  refused  or  failed  properly  to  support  her  and  has 
given  her  no  cause  to  leave  him,  he  is  entitled  to  an  injunction  restrain- 
ing her  from  engaging  in  a  business  in  competition  with  his  own; 
this  decision  was  based  chiefly  on  the  right  of  the  husband  to  the 
services  and  society  of  his  wife.^^  Where  a  wife  has  a  separate 
equitable  estate,  she  may,  under  the  general  principles  of  equity 
recognizing  her  as  a  quasi  feme  sole  with  respect  to  such  estate,  use 
it  in  conducting  a  business'  on  her  own  account,  and  charge  such 
estate  with  indebtedness  incurred  in  the  business.**  So  where  a  hus- 
band permits  his  wife  to  carry  on  a  business  as  a  sole  trader  or  on 
her  separate  account,  persons  selling  the  wife's  goods  on  credit  are 
entitled  in  equity,  as  against  the  husband,  to  enforce  payment  of 
their  claims  against  the  assets  and  property  acquired  and  used  by  the 
wife  in  such  business;  ^  and  the  same  is  true  as  against  creditors  of 
the  husband  who  had  notice  or  knowledge  that  the  business  was  car- 
ried on  as  the  separate  business  of  the  wife.*  Where  a  husband  has 
abjured  the  realm  or  deserted  his  wife  and  left  the  state  she  is  held 
entitled  to  trade  as  a  feme  sole  and  may  sue  in  her  own  name  to 
enforce  her  claims  thus  arising.*  Where  a  married  woman  carries 
on  a  business  on  her  separate  account  without  the  consent  of  her 
husband,  he  is  generally  not  liable  for  indebtedness  incurred  by  the 
wife  in  the  transaction  of  such  business.* 

328.  Under  Statute. — From  an  early  date  in  this  country  statutes 
were  enacted  permitting  married  women  to  engage  in  business  as  sole 
traders  or  on  their  separate  account,*  yet  under  such  statutes  a  hus- 
band should  not  be  permitted  to  pour  his  private  funds  into  his  wife's 

17.  Note :  37  Am.  Dec.  713.  2.  Partridge  v.  Stocker,  36  Vt.  108, 

18.  Carey  v.  Barruss,  20  W.  Va.  84  Am.  Dee.  664;  Penn  v.  Whitehead, 
571.  43  Am.  Rep.  790.  17  Gratt.  (Va.)  503,  94  Am.  Dec  478. 

19.  Root  V.  Root,  164  Mich.  110,  3.  Arthur  v.  Broadnax,  3  Ala.  557, 
130  N.  W.  194,  Ann.  Cas.  1912B  740.  37  Am.  Dec.  707.    See  supra,  par,  293, 

20.  Dyett  v.  North  American  Coal  as  to  general  effect  of  desertion,  sep- 
Co.,  20  Wend.  (N.  Y.)  570,  32  Am.  aration  or  absence  of  husband  on 
Dec,  598;  Partridge  v.  Stocker,  36  Vt.  wife's  capacity  to  contract. 

108,  84  Am.  Dec.  664;  Penn  v.  White-       4.  Tuttle   v.    Hoag,   46   Mo.   38,    2 

head,   17   Gratt.    (Va.)    503,  94  Am.  Am.  Rep.  481. 

Dec.  478.  Note:  84  Am.  Dec.  674. 

1.  Partridge  v.  Stocker,  36  Vt.  108,  6.  Alverson  v.  Jones,  10  Cal.  9,  70 
84  Am.  Dee.  664;  Penn  v.  Whitehead,  Am.  Dec.  689;  Miller  v.  ToUison,  .:. 
17  Gratt.  (Va.)  503,  94  Am.  Dec.  478.  Harp.  Eq.  (S.  C.)  145,  14  Am^  Dec. 

Note:  84  Am.  Dec.  674.  712» 
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purse  and  protect  them  from  his  debts  I}y  calling  them  her  separate 
estate.*  Under  the  general  statutes  securing  to  married  women  their 
property  for  their  sole  and  separate  use  and  authorizing  them  to 
contract  in  respect  thereto,  a  married  woman  has  been  hold  to  have 
capacity  to  use  her  property  in  the  transaction  of  a  trade  or  business 
on  her  separate  account.'  The  property  acquired  by  her  in  the 
prosecution  of  such  business  or  purchased  for  its  management  became 
her  property  subject  to  her  disjposal  and  control,®  and  the  debts  in- 
curred by  her  in  such  business  would  be  binding  upon  her.*  Thus 
where  a  married  woman  carried  on  a  boarding  house  on  her  separate 
account,  though  her  husband  lived  with  her,  she  has  been  held  liable 
on  a  purchase  made  by  her  for  the  purpose  of  such  business.^*  Some- 
times the  statutes  have  required  a  married  woman  carrying  on  a 
separate  business  to  comply  with  certain  requirements  in  order  to 
protect  the  property  used  tiierein  from  the  claims  of  the  husband's 
creditors.^*  Such  a  statute  is  not  to  be  restricted  in  its  application 
to  cases  in  which  a  married  woman  goes  into  business  as  a  trader  in 
the  ordinary  sense  of  the  word,  or  manufactures  goods  for  sale,  or 
keeps  a  boarding  house,  but  agriculture  may  be  one  of  those  occupa- 
tions in  which  she  may  do  business  on  her  separate  account  within 
the  meaning  of  the  statute ;  ^^  but  the  statutes  have  been  held  to 
apply  only  to  personal  property,**  and  while  there  may  be  partial 
uses  of  land  belonging  to  a  married  woman  on  so  small  and  trivial 
a  scale  as  not  to  come  within  the  description  of  a  separate  business, 
still  it  has  been  held  that  a  married  woman,  owning  and  carrying  on 
a  farm  for  the  support  of  her  family  or  her  husband's  family,  is 
engaged  in  a  "business  on  her  separate  account,"  within  the  meaning 
of  a  statute,  requiring  her  to  file  a  certificate  that  personal  property 
used  in  her  separate  business  is  owned  by  her,  in  order  to  exempt  it 
from  attachment  against  her  husband.**  On  the  other  hand,  where 
a  wife  permits  her  husband  to  use  her  property  in  carrying  on  a 
business  on  his  own  account,  this  is  not  a  carrying  on  of  business  by 
her  on  her  separate  account.**  A  married  woman  was  made  a  free 
dealer  by  decree  of  a  chancery  court  in  a  sister  state,  under  a  statute 

6.  Miller  v.  ToUison,  1  Harp.  Eq.  11.  Snow  v.  Sheldon,  126  Mass. 
(S.  C.)  145,  14  Am.  Dec.  712.  See  332,  30  Am.  Rep.  684;  Plaisted  ▼. 
generally,  Fraudulent  Con\'eyances,  Hair,  150  Mass.  664,  22  N.  E.  921,  5 
vol.  12,  p.  513  et  seq.  L.R.A.  664. 

7.  Vail  V.  Winterstein,  94  Mich.  12.  Snow  v.  Sheldon,  126  Mass. 
230,  53  N.  W.  932,  34  A.  S.  R.  334, 18  332,  30  Am.  Rep.  684. 

L.R.A.  515.  13.  Plaisted  v.  Hair,  150  Mass.  664, 

8.  Sammis  v.  McLaughlin,  35  N.  Y.  22  N.  E.  921,  5  L.R.A.  664. 

647,  91  Am.  Dec.  83.  14.  Snow  v.  Sheldon,  126  Mass.  332, 

9.  Tillman  v.  Shaokleton,  16  Mich.  30  Am.  Rep.  684. 

447,  93  Am.  Dec.  198.  15.  Plaisted    v.    Hair,    150    Masi. 

10.  oilman  v.  Shackleton,  15  Mich.   664,  22  N.  E.  921,  5  L.R.A.  664. 
447,  93  Am.  Dee.  198. 
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which  did  not  authorize  her  to  be  made  a  free  dealer  with  general 
powers  to  contract  as  a  feme  sole,  but  only  in  referenc%»to  her  separate 
estate,  to  the  extent  mentioned  in  the  statute,  and  n«  further.  She 
subsequently  moved  to  another  state,  acquired  separate  statutory  real 
estate,  and  engaged  in  a  mercantile  business.  It  was  held,  that  she 
did  not  acquire  the  status  of  a  free  dealer  under  the  laws  of  the  state 
of  the  forum  by  virtue  of  the  decree  made  in  the  other  state.^* 

329.  Sale  of  Separate  Business. — ^That  the  good  will  of  a  business 
is  a  species  of  personal  property  is  well  settled,^^  and  under  a  statute 
providing  that  ''any  personal  property  including  rights  in  action, 
belonging  to  any  woman  at  her  marriage,  or  which  may  have  come 
to  her  during  coverture  by  gift,  bequest  or  inheritance,  or  by  purchase 
with  her  separate  money  or  means,  or  be  due  as  the  wages  of  her 
separate  labor,  or  have  gi*own  out  of  any  violation  of  her  personal 
rights,  shall  together  with  all  income,  increase  and  profits  thereof,  be 
and  remain  her  separate  property,  and  under  her  sole  control,"  the 
good  will  of  a  business  carried  on  by  a  married  woman  has  been  held 
her  separate  property.^^  And  so  it  has  been  held  that  where  a  mar- 
ried woman  has  capacity  to  contract  with  respect  to  her  separate 
statutory  estate,  she  may  on  the  sale  of  a  business  carried  on  by  her  at 
a  particular  place  and  the  good  will,  bind  herself  by  an  agreement 
not  to  engage  again  in  that  business  at  that  place  or  within  such  a 
distance  as  would  interfere  with  it,  and  may  be  enjoined  from  re-en- 
gaging in  such  business  in  violation  of  her  agreement.^*  Where  a 
married  woman  has  full  power  to  contract  as  a  feme  sole  she  may^ 
as  any  other  person,  in  the  sale  of  a  business  conducted  by  her  in 
which  secret  processes  are  used,  bind  herself  by  a  covenant  not  to  dis- 
close such  processes  either  by  herself  or  her  prior  agents  in  the 
business,  and  it  has  been  held  that  a  covenant  by  her  that  she,  her 
father,  husband  and  brother-in-law  will  refrain  from  communicating 
a  secret  receipe  used  in  the  business  to  anyone  but  the  buyer  and  from 
using  trademarks  connected  with  the  business  under  a  penalty  nam^ 
as  stipulated  damage  in  case  of  a  violation  of  the  covenant  within 
a  specified  time  does  not  limit  her  liability  for  such  damages  to  her 
own  personal  violation  of  the  covenant,  but  extends  it  to  a  violation 
by  any  of  the  persons  named.^^ 

16.  Walling  v.  Christain,  etc.,  Co.,  St.  517,  38  Am.  Rep.  607.    See  Con- 
41  Pla.  479,  27  So.  46,  47  L.RA..  608.  tracts,  vol.  6,  p.  785  et  seq.,  as  re- 

17.  See  GoODWHiL,  vol.  12,  p.  979.  gards    the    validity    of    contracts    as 

18.  Morgan   v.   Perhamus;  36   Ohio  being    an    unreasonable    restraint    of 
St.  517,  38  Am.  Rep.  607.     See  su-  trade. 

pra,  par.  170  et  seq.,  as  regards  what  20.  Tode  v.  Gross,  127  N.  Y.  480, 

constitutes  a  married  woman's  separ-  28  N.  E.  469,  24  A.  S.  R.  475,  13 

ate  statutory  estate  generally.  L.R.A.  652. 

19.  Morgan   v.  Perhamus,  36  Ohio 
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330.  Partnership. — ^Due  to  the  common  law  disability  of  a  married 
woman  to  contract,  and  since  a  partnership  is  necessarily  based  on 
contract,  a  married  woman  had  no  capacity  at  common  law  to  enter 
into  a  partnership  with  third  persons.^  So  under  the  equitable  rule 
refgarding  a  married  woman  as  a  quasi  feme  sole  in  respect  to  her 
equitable  separate  estate  it  has  been  held  that  she  cannot  enter  into 
a  partnership  and  charge  the  debts  of  the  firm  on  such  estate,'  though 
the  better  view  seems  to  be  to  the  contrary.*  Again  the  power  of  a 
married  woman  to  enter  into  a  partnership  has  been  denied  under 
statutes  merely  giving  her  the  right  to  hold  her  property  to  her  sole 
and  separate  use.^  Statutes  authorizing  a  married  woman  to  enter 
into  contracts  with  respect  to  their  separate  property  have  been  held 
not  to  authorize  her  to  enter  into  business  partnership  with  third 
persons;  ^  still  in  a  number  of  cases,  her  capacity,  under  such  statutes, 
to  enter  into  a  partnership  with  third  persons  has  l>een  upheld  and  it 
is  said  to  be  no  objection  to  her  doing  this  that  she  thereby  becomes 
liable  for  the  acts  of  others,  since,  having  implied  power  to  engage  in 
business  on  her  own  account,  this  should  include  the  usual  method 
of  engaging  in  business  in  partnership.*  Again  a  married  woman's 
power  to  become  a  partner  in  the  transaction  of  business  has  been  held 
denied  under  statutes  authorizing  her  to  carry  on  any  trade  or  business 
on  her  sole  and  separate  account.'  On  the  other  hand,  it  has  been  held 
that  a  statute  authorizing  a  married  woman  to  carry  on  a  business  on 
her  sole  and  separate  account,  and  to  bind  herself  by  contracts  with 
respect  to  such  business,  authorized  her  impliedly  to  engage  in  busi- 
ness iB  partnership  with  a  third  person.*  Since  a  joint  stock  com- 
pany is  in  law  a  partnership,*  it  has  been  held  that,  under  a  statute 

1.  Haas  V.  Shaw,  91  Ind.  384,  46  5.  Haas  v.  Shaw,  91  Ind.  384,  46 
Am.  Rep.  607;  Artman  v.  Ferguson,  Am.  Rep.  607. 

73  Mich.  146,  40  N.  W.  907,  16  A.  S.  Note:  31  A.  S.  R.  934.                      | 

R.  572,  2  L.R.A.  343 ;  Board  of  Trade  6.  Vail    v.    Winterstein,    94    Mich. 

V.  Hayden,  4  Wash.  263,  30  Pac.  87,  230,  63  N,  W.  932,  34  A,  S.  R.  334,  18 

^   Pac.   224,   31   A.    S.   R.   919,   16  L.R.A.    515    (explaining    Artman    v. 

L.R. A.  530 ;  Carey  v.  Burruss,  20  W.  Ferguson,  73  Mich.  146,  40  N.  W.  907, 

Va.  571,  43   Am.   Rep.   790;   FuUer,  16  A.  S.  R.  572,  2  L.R.A.  343,  and 

etc.,  Co.  V.  McHenry,  83  Wis.  573,  53  limiting  decision  to  a  partnership  be- 

N.  W.  896,  18  L.R.A.  512.  tween  husband  and  wife). 

Notes:  31  A.  S.  R.  934;  2  L.R.A.  Notes:  31  A.  S.  R.  935;  2  L.R.A. 

343.  343. 

As  to  who  may  be  partners  general-  7.  Haas  y.   Shaw,  91  Ind.  384,  46 

ly,  see  Partnership.  Am.  Rep.  607. 

2.  Carey  v.  Burruss,  20  W.  Va.  671,  8.  Gilkerson-Sloss  Commission  Co. 
43  Am.  Rep.  790.  v.   Salingen,  56  Ark.  294,  19  S.  W. 

3.  Fuller,  etc.,  Co.  v.  McHenry,  83  747,  35  A.  S.  R.  105,  16  L.R.A.  526. 
Wis.  573,  53  N.  W.  896,  18  L.R.A.  See  also  Suan  v.  Caffe,  122  N.  Y.  308, 
512;    Penn    v.    Whitehead,    17    Grat.  25  N.  E.  488,  9  L.R.A.  593. 

(Va.)  503,  94  Am.  Dec.  478.  Notes:  31  A.  S.  R.  934;  2  L.R.A. 

4.  Carey  v.  Burruss,  20  W.  Va.  571,  344. 

43  Am.  Rep.  790.  9.  See  Partnkrship. 
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providing  that  a  married  woman  "may  carry  on  any  trade  or  business, 
occupation  or  profession  by  herself,  or  jointly  with  others,  and  per- 
form any  labor  or  services  on  her  sole  and  sq)arate  account,"  she 
may  own  shares  of  stock  in  a  joint  stock  company  organized  and 
carrying  on  business  and  thereby  render  herself  liable  to  a  creditor 
of  the  company  on  its  becoming  insolvent,  and  that  it  is  not  necessary 
that  she  shall  perform  labor  or  render  services  in  order  to  carry  on 
a  trade,  business,  or  occupation  within  the  meaning  of  such  statute.^® 
Where  a  married  woman  is  given  general  power  to  contract  as  a  feme 
sole,  she  has  power  to  enter  into  a  business  partnership  with  third 
persons.^^  It  has  been  held  that  when  a  married  woman  carries  on 
business  under  the  assumed  name  of  a  partnership,  she  may  be  sued  in 
the  partnership  name,  and  cannot  plead  her  coverture  in  defense  of 
the  action,  as  against  creditors  who  have  dealt  with  her  on  the  faith 
of  it.**  The  power  of  a  married  woman  to  enter  into  a  business 
partnership  with  her  husband  is  hereafter  discussed,  and  it  is  there 
shown  that  irrespective  of  her  power  to  enter  such  a  relation  with 
third  persons  she  cannot  according  to  the  weight  of  authority,  chiefly 
due  to  her  inability  to  contract  with  her  husband,  enter  into  such  a 
relation  with  him.** 

331.  Married  Woman  as  Stockholder  in  Corporaton« — ^It  naturally 
follows  from  the  disability  of  a  married  woman  to  contract  that  she 
cannot  at  common  law  subscribe  to  the  stock  of  a  corporation,  and 
thereby  impose  liability  on  herself  by  the  subscription.**  If,  however, 
by  statute  a  married  woman  is  given  capacity  to  contract  as  if  a 
feme  sole  she  would  of  course  have  power  to  subscribe  to  the  stock, 
and  where  she  has  power  to  contract  with  respect  to  her  statutory 
estate  it  seems  that  for  the  purpose  of  investing  such  estate  she  may 
subscribe  to  stock.  Also  when  her  subscription  is  made  on  the  credit 
and  for  the  benefit  of  her  separate  equitable  estate,  she  may  charge  it 
by  a  stock  subscription,  under  the  general  equitable  doctrine  regarding 
her  as  a  quasi  feme  sole  with  respect  to  such  estate.  But  where  a  mar- 
ried woman  subscribed  to  capital  stock  of  a  railroad  corporation,  and 
a  suit  was  brought  to  charge  her  separate  property  with  the  amount  of 
such  subscription,  it  was  held,  that  in  the  absence  of  any  proof  that 
either  party  dealt  on  the  credit  of  such  property,  equity  would  not 
imply  or  enforce  a  charge  against  the  same.**    It  has  been  held  that 

10.  Norwood   v.   Francis,   25   App.  13.  See  infra,  par.  413  et  seq. 
Cas.  (D.  C.)  463,  4  Ann.  Cas.  865.  14.  Rice  v.  Railroad   Co.,  32  Ohio 

11.  Board  of  Trade  v.  Hayden,  4  St.  380,  30  Am.  Rep.  610,  overruled 
Wash.  263,  30  Pac.  87,  32  Pac.  224,  on  another  point  by  Williams  v.  Urm- 
31  A.  S.  R.  919,  16  L.R.A.  530.  ston,  35  Ohio  St.  296,  36  Am,  Rep.  611. 

Note:  2  L.R.A.  343.  16.  Rice  v.  Railroad   Co.,.  32  Ohio 

12.  Le  Grand  v,  Eufaula  Nat.  St.  380,  30  Am.  Rep.  610,  overruled 
Bank,  81  Ala.  123,  1  So.  460,  60  Am.  on  another  point  by  Williams  v,  Urm- 
Rep.  140.  ston,  36  Ohio  St.  296,  35  Am.  Rep. 
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a  subscription  to  the  stock  of  a  railroad  corporation  to  induce  it9 
location  near  the  lands  of  a  married  woman  is  not  authorized  by  a 
statute  conferring  power  on  her  as  regards  her  statutory  separate 
estate  to  contract  ''for  labor  and  materials  for  improving^  repairing 
and  cultivating  the  same."  *•  When  the  general  common  law  dis- 
ability of  a  married  woman  to  contract  has  been  removed  by  statute, 
she  has  been  held  to  have  capacity  to  become  an  original  incor- 
porator.i'  When  the  statute  in  general  terms  imposes  liability  upon 
the  stockholders  for  corporate  debts,  it  is  generally  held,  as  heretofore 
shown,  that  if  a  married  woman  has  capacity  to  hold  stock  in  a  cor- 
poration under  her  general  power  to  hold  property,  she  is  subject  to 
the  statutory  liability,  since  her  liability  is  imposed  by  statute  and  not 
by  contract,  and  is  independent  of  her  contractual  capacity.** 

Commercial  Paper 

332.  In  General. — The  common  law  disability  of  a  married  woman 
to  bind  herself  by  contract,  renders  her  incapable  of  becoming  bound 
as  a  party  to  commercial  paper.**  Where  the  statute  authorizes  a 
married  woman  to  contract  and  provides  that  her  contracts  may  be 
enforced  against  her  in  the  same  manner  as  if  she  were  unmarried, 
she  may  become  a  party  to  commercial  paper  and  incur  liabilities 
thereon,  to  the  same  extent  as  though  she  were  unmarried.**  And 
where  a  married  woman  is  given  power  to  contract  with  respect  to 
particular  transactions,  she  may  execute  promissory  notes  as  an  in - 

611.  See  supra,  par.  297  et  seq.,  as  94,  32  N.  E.  898,  35  A.  S.  R.  466; 
regards  the  general  capacity  of  a  mar*  Binney  v.  Globe  Nat.  Bank,  150  Mass. 
ried  woman  to  charge  by  contract  her  574,  23  N.  E.  880,  6  L.R.A.  379; 
separate  equitable  estate.  Webb  v.  Hoselton,  4  Neb.  308,  19  Am. 

16.  Rice  V.  Railroad  Co.,  32  Ohio  Rep.  638;  Wright  v.  Remington,  41 
St.  380,  30  Am.  Rep.  610,  overruled  N.  J.  L.  48,  32  Am.  Rep.  180  (de- 
on  another  point  by  Williams  v.  Urm-  cided  under  Illinois  Statute  by  which 
ston,  35  Ohio  St.  296,  35  Am.  Rep.  the  note  in  suit  was  governed) ;  Rob- 
611.  inson  v.  Queen,  87  Tenn.  445,  11  S. 

17.  See  Corporations,  vol.  7,  p.  53.  W.  38,  10  A.  S.  R.  690,  3  L.R.A.  214 

18.  See  Banks,  vol.  3,  p.  402;  Cor-   (decided  under  Kentu<^  statute). 
PORATiONS,  vol.  7,  pp.  297,  396.  Note :  35  A.  S.  R.  468. 

19.  Ankeney  v.  Hannon,  147  U.  S.  In  Fairbanks  v.  Snow,  145  Mass. 
118,  IS  S.  Ct.  206,  37  U.  S.  (L.  ed.)  153,  13  N.  E.  596,  1  A.  S.  R.  446,  it 
105;  Gilbert  v.  Brown,  123  Ky.  703,  97  is  held  that  duress  by  the  husband  is 
S.  W.  40,  7  L.R.A.(N.S.)  1053;  New-  no  defense  in  an  action  by  the  payer 
begin  ▼.  Langley,  39  Me.  200,  63  Am.  on  a  note  executed  by  a  married  worn- 
Dec.  612;  National  Granite  Bank  v.  an,  if  the  payer  took  the  note  with- 
Whicher,  173  Mass.  517,  63  N.  E.  1004,  out  notice  of  such  fact.  In  this  con- 
73  A.  S.  R.  317;  Snoot  v.  Judd,  161  nection  see  Duress,  vol.  9,  p.  724,  aa 
Mo.  673,  61  S.  W.  854,  84  A.  S.  R.  regards  the  effect  of  duress  exerted  by 
738.  a  stranger  to  the  contract  sought  to  ho. 

Note:  2  L.R.A.  345.  awarded  therefor. 

20.  Robertson  v.  Rowell,  158  Mass. 
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ddent  to  her  contracts  relating  to  such  transactions.^  Thus  where  a 
married  woman  is  given  capacity  to  purchase  property  for  her  sole 
use  and  benefit,  she  may  execute  a  note  for  the  purchase  price,'  and 
she  may  execute  such  a  note  jointly  with  her  husband.^  So  where 
she  borrows  money  for  which  her  note  is  given  and  representations 
are  made  by  her  that  the  money  borrowed  was  for  her  sole  and  separate 
use,  which  are  relied  on  by  the  lender  in  good  faith,  she  will  not  be 
heard  to  defend  on  the  ground  that  her  husband  persuaded  her  to 
take  this  course  and  to  obtain  the  money  for  him.*  There  is  authority 
for  the  position  that  where  a  married  woman  gives  her  note  executed 
in  due  form,  it  imports  a  consideration  paid  to  her,  and  the  production 
of  the  note  in  an  action  thereon  against  her  makes  a  prima  facie 
case,  and  it  is  incumbent  on  her  to  show  facts  which  would  relieve 
her  from  liability.*  So  it  has  been  held,  under  a  statute  which  makes 
contracts  of  suretyship  an  exception  to  a  married  woman's  general 
power  to  contract,  that  such  defense  must  be  affirmatively  proved 
when  interposed  to  an  action  on  a  note  which  bears  on  its  face  no 
evidence  of  coverture  or  suretyship  and  no  attempt  is  made  in  the 
complaint  to  negative  the  existence  of  those  facts.*  Under  the  rule 
in  equity  that  a  married  woman  may  contract  with  respect  to  and 
charge  her  separate  equitable  estate,'  it  is  generally  held  that  where 
a  married  woman  having  such  an  estate  gives  her  promissory  note, 
her  execution  of  the  note  is  prima  facie  evidence  of  her  intention  to 
charge  her  separate  estate  with  its  payment ;  *  other  authorities,  how- 
ever, hold  that  the  mere  giving  of  her  promissory  note  does  not  suffi- 
ciently evidence  an  intention  to  thereby  charge  her  separate  estate.* 
Where  a  married  woman  is  given  power  by  statute  to  contract  only 
jointly  with  her  husband  and  in  writing,  she  is  not  bound  by  a  note 
made  payable  to  her  husband  and  by  him  endorsed,  such  a  contract 

1.  Lane  v.  Schlemmer,  114  Ind.  296,   Miller,  131  Mich.  564,  91  N.  W.  1024, 
15  N.  E.  454,  6  A.  S.  R.  621;  Miller   100  A.  S.  R.  623. 

V.  Shields,  124  Ind.  166,  24  N.  E.  670,  6.  Miller  v.  Shields,  124  Ind.  166, 

8   L.R.A.   406 ;    Davis   v.   First   Nat.  24  N.  E.  670,  8  L.R.A.  406. 

Bank  of   Cheyenne,  5   Neb.   242,   25  7.  See  supra,  par.  297. 

Am.  Rep.  484;  Taddiken  v.  Cantrell,  8.  Deering  v.  Boyle,  8  Kan.  525,  12 

69    N.    Y.    597,   25    Am.    Rep.    253;  Am.  Rep.  480;  Burch  v.  Breckinridge, 

Kronskop  v.  Shontz,  51  Wis.  204,  8  16  B.  Men.  (Ky.)  482,  63  Am.  Dee. 

N.  W.  241,  37  Am.  Rep.  817.  553 ;  PhilUps  v.  Graves,  20  Ohio  St. 

2.  Lane  v.  Schlemmer,  114  Ind.  296,  371,   5   Am.   Rep.   675 ;    Williams   v. 
15  N.  E.  454,  5  A.  S.  R.  621.  Urmston,   35   Ohio   St.   296,   35   Am. 

3.  Kronskop    v.    Shontz,    51    Wis.  Rep.  611,  overruling  Rice  v.  Railroad 
204,  8  N.  W.  241,  37  Am.  Rep.  817.  Co.,  32  Ohio  St.   380,  30  Am.   Rep. 

4.  National   Lumberman's   Bank   v.  610;  HoUis  v.  Francois,  5  Tex.  195, 
Millen,  131  Mich.  564,  91  N.  W.  1024,  51  Am.  Dec.  760. 

100  A.  S.  R.  623.  9.  Litton    v.    Baldwin,    8    Humph, 

6.  National    Lumberman's   Bank   v.    (Tenn.)  209,  47  Am.  Dec.  605. 
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cannot>  without  the  aid  of  parol  evidence,  be  deemed  the  joint  coo^ 
traot  of  the  spouses.*® 

333.  Rights  of  Bona  Fide  Holders. — At  common  law  the  defense 
of  coverture  was  available  to  a  married  woman  when  sued  on  her 
negotiable  paper,  even  against  a  bona  fide  holder  for  value;  her 
signature  could  give  no  validity  to  her  note,  and  a  bona  fide  holder 
could  not  recover  against  her  however  ignorant  of  her  incapacity  when 
he  took  the  paper.**  Where  a  married  woman  is  given  capacity  to 
become  a  party  to  a  promissory  note  when  executed  for  her  sole  use 
and  benefit,  she  may  incur  liability  thereon  as  against  a  bona  fide 
holder  though  the  note  was  in  fact  executed  for  an  unauthorized  pur- 
pose,*' as  where  she  executes  written  representations  as  to  the  nature 
of  the  transaction  on  which  third  persons  are  entitled  to  and  do  rely 
in  taking  her  negotiable  paper.*'  It  has  been  held  that  if  a  husband 
and  wife  execute  their  joint  note  apparently  as  makers  and  without  dis- 
closing any  suretyship,  she  cannot  assert  the  defense  of  suretyship  as 
against  any  person  acquiring  the  note  for  value  before  maturity  with- 
out notice  that  she  was  not  a  principal.**  Where,  however,  the  statute 
makes  any  contract  of  suretyship  on  the  part  of  a  married  woman 
void,  it  has  been  held  that  a  note  given  by  a  married  woman  as  surety 
for  her  husband  is  void  even  in  the  hands  of  a  bona  fide  holder,  imless 
she  has  estopped  herself  to  deny  its  validity.** 

334.  Note  Payable  to  Husband,  etc. — Where  the  rule  prevails  that 
the  statutes  do  not  remove  the  common  disability  of  a  married  woman 
to  contract  with  her  husband,**  though  a  married  woman  may  have 
general  capacity  to  bind  herself  as  a  party  to  a  bill  or  note,  it  is  held 
that  her  note  executed  payable  to  her  husband  is  void,  and  she  incurs 
no  liability  thereon  even  as  against  a  bona  fide  holder,*'  and  it  is 
immaterial  that  after  indorsement  by  the  husband,   the  note  was 

10.  Harvard  Pub.  Co.  v.  Benjamin,  14.  Strickland  v.  Vance,  99  Qa.  531, 
84  Md.  333,  35  Atl.  930,  57  A.  S.  R.  27  S.  E.  152,  59  A.  S.  R.  241.     See 
402.  infra,  par.  335  et  seq.,  as  regards  gen- 
ii. Daniel  v.  Mason,  90  Tex.  240,  eral   capacity   of  married   women   to 
38  S.  W.  161,  59  A.  S.  R.  815.  enter  into   contracts   of  guaranty  or 

12.  Strickland  v.  Vance,  99  Ga.  531,  suretyship. 

27  S.  E.  152,  59  A.  S.  R.  241;  Temple  15.  Voreis  v.   Nussbaum,   131   Ind. 

V.   Equitable  Mortgage   Co.,  100   Ga.  267,  31  N.  E.  70,  16  L.R.A.  45.     See 

503,  28  S.  E.  232,  62  A.  S.  R.  326;  Bills  and  Notes,  vol.  3,  p.  1017,  as 

Ijane  v.  Schlemmer,  114  Ind.  296,  15  to  the  general  rights  of  bona  fide  pur- 

N.  E.  454,  5  A.  S.  R.  621;  Nelson  v.  chasers  of  note  declared  void  by  stat- 

McDonald,  80  Wis.  605,  50  N.  W.  893,  ute. 

27  A.  S.  R.  71.  16.  See  infra,  par.  408. 

Note :  57  A.  S.  R.  177.  17.  National      Granite      Bank      v. 

13.  Temples  v.  Equitable  Mortgage  Whicher,  173  Mass.  517,  53  N.  E, 
Co.,  100  Ga.  503,  28  S.  E.  232,  62  A.  1004,  73  A.  S.  R.  317;  National  Gran- 
S.  R.  326;  Lane  v.  Schlemmer,  114  ite  Bank  v.  Tyndale,  176  Mass.  547, 
Ind.  296,  15  N.  E.  454,  5  A.  8.  R.  57  N.  E.  1022,  51  L.R.A.  447. 
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given  to  a  third  person  for  an  indebtedness  owing  to  him  by  the  wife.^* 
The  incapacity  of  a  wife  to  contract  with  her  husband  does  not,  how- 
ever, affect  her  liability  on  a  note  executed  jointly  with  her  husband,^* 
or  on  an  accommodation  endorsement  of  a  note  made  payable  by  a 
husband  to  his  wife  and  endorsed  by  her,  the  note  having  its  first 
inception  on  its  delivery  by  her  and  her  husband  to  the  endorsee.*® 
Since  a  married  woman  in  respect  to  matters  in  which  she  is  sui  juris 
may  act  through  her  husband  as  agent,  if  she  has  general  capacity 
to  become  a  party  to  commercial  paper,  though  she  cannot  execute 
a  note  payable  to  her  husband^  she  may,  in  case  she  endorses  a  blank 
note  with  authority  to  her  husband  to  fill  up  the  same,  be  held  liable 
to  a  bona  fide  holder  on  her  endorsement.^ 

335.  Endorsement  to  Transfer  Title. — ^Since  at  common  law  a  mar- 
ried woman  was  incapable  of  contracting,  she  could  not,  by  her 
endorsement,  transfer  the  title  to  commercial  paper  payable  or  en- 
dorsed to  her.^  The  legal  title  to  a  negotiable  note  payable  to  a  feme 
covert  or  bearer  would  pass  by  delivery  and  her  endorsement  though 
negatory  could  not  affect  the  title  of  the  holder,'  Where  a  person 
executed  negotiable  paper  payable  to  a  married  woman,  such  fact 
not  appearing  on  the  face  of  the  paper,  it  has  been  held  that  he 
guaranteed  the  capacity  of  the  payee  to  endorse  the  same  for  transf ei; 
and  could  not  escape  liability  to  a  bona  fide  holder  on  account  of  the 
incapacity  of  the  payee  by  reason  of  her  coverture  to  endorse  the 
same.  This  rule  has  been  applied  in  states  in  which  the  community 
property  doctrine  prevails,  and  it  has  been  held  that  though  a  note 
payable  to  a  married  woman  is  prima  facie  community  property  and 
she  has  no  power  to  transfer  it  without  her  husband's  assent,  still  the 
maker  is  liable  thereon  to  a  bona  fide  holder.*  The  husband  under 
his  marital  rights  at  common  law  to  his  wife's  choses  in  action  could 
himself  assign  a  note  payable  to  her,^  so  a  wife's  endorsement  of  com- 
mercial paper,  payable  or*  endorsed  to  her,  with  the  consent  of  the 
husband,  was  held  sufficient  to  vest  in  the  endorsee  a  valid  title.*  Thus 
it  has  been  held  that  an  endorsement  of  a  draft  by  a  husband  to  his 
wife  and  her  subsequent  endorsement  of  it,  with  his  assent,  to  a  third 

18.  National  Granite  Bank  v.  4.  Caster  v.  Peterson,  2  Wash.  204, 
Whicher,  173  Mass.  517,  53  N.  E.  26  Pac  223,  26  A.  S.  R.  854.  See 
1004,  73  A.  S.  R.  317.  Communitt  Property,  vol.  5,  p.  852, 

19.  Binney  v.  Globe  Nat.  Bank;  150  as  regards  the  disposition  and  transfer 
Mass.  574,  23  N.  E.  380,  6  L.R.A.  379.  of  community  property  generally. 

20.  Robertson  v.  Rowell,  158  Mass.  5.  Stevens  v.  Beals,  10  Cush. 
94,  32  N.  E.  898,  35  A.  S.  R.  466.  (Mass.)   291,  57  Am.  Dec.  108.     See 

1.  Binney  v.  Globe  Nat.  Bank,  150  supra,  par.  77  et  seq. 

Mass.  574,  23  N.  E.  380,  6  L.R.A.  379.       6.  Stevens     v.     Beals,     10     Cush. 

2.  Stevens  v.  Beals,  10  Cush.  (Mass.)  291,  57  Am.  Dec  108;  Slaw- 
(Mass.)  291,  57  Am.  Dec.  108.  son  v.  Loring,  5  Allen    (Mass.)   340, 

3.  Cobb  v.  Duke,  36  Miss.  60,  72  81  Am.  Dec.  750;  George  v.  Cutting, 
Am.  Dec.  157.  46  N.  H.  130,  88  Am.  Dec.  195. 
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person  were  sufficient  to  vest  in  the  latter  &  valid  title.'  Where  a 
married  woman  has  general  capacity  to  contract  she  may,  of  course, 
incur  the  usual  liabilities  of  an  endorser  in  the  transfer  of  a  note 
belonging  to  her;  and  her  transfer  by  endorsement  of  a  note  belonging 
to  her  separate  estate,  according  to  the  prevailing  view,  renders  her 
liable  on  the  usual  contract  of  endorsement,  under  statutes  permitting 
her  to  contract  in  respect  to  her  separate  estate.^ 

Ouaranty  <md  Suretyship 

336.  In  General. — ^The  common  law  disability  of  a  married  woman 
to  contract  precluded  her  from  entering  into  a  contract  of  guaranty 
or  suretyship ;  but  under  the  doctrine  of  the  equitable  separate  estate, 
it  has  been  held  that  she  could  become  a  surety  or  guarantor  and 
charge  such  estate  with  the  liability  so  incurred ;  •  and  according  to 
the  prevailing  view  she  has  the  power  to  charge  such  estate  by  a 
contract  of  suretyship  or  guaranty  for  the  debt  of  her  husband.*®  On 
the  other  hand,  it  has  been  held  in  well  considered  cases  that  a  court 
of  equity  would  not  enforce,  as  a  charge  on  her  separate  estate,  a 
liability  incurred  as  a  surety  unless  it  was  expressly  so  charged.**  The 
instrument  creating  a  wife^s  equitable  estate  may  forbid  her  to  charge 
the  estate  as  a  surety  for  the  debts  of  her  husband,  and  this  effect 
has  been  given  to  a  provision  that  the  estate  shall  not  be  "subject  in 
any  manner  to  the  debts,  contracts,  or  engagements"  of  her  husband.** 
Under  statutes  authorizing  her  to  contract  in  like  manner  as  if  she 
were  unmarried,  a  married  woman  may  enter  into  a  contract  of 
guaranty  or  suretyship,**  and  this  has  been  held  to  include  power 
to  become  a  surety  for  or  to  guaranty  the  indebtedness  of  her  hus- 
band.**   The  fact  that  a  woman  cannot  contract  with  her  husband 

7.  Slawson     v.     Loring,     5     Allen  Dederer,  18  N.  Y.  265,  72  Am.  Dec. 
(Mass.)  340,  81  Am.  Dec.  750.  503. 

8.  Note:  17  L.R.A.(N.S.)   679.  12.  Kempton  v.   HalloweU,  24  Ga. 

9.  Deering  v.  Boyle,  8  Kan.  525,  12  52,  71  Am.  Dec.  112.    See  supra,  par 
Am.   Rep.   480;    Heburn   v.   Warner,  298  et  seq.,  as  regards  restrictions  on 
112  Mass.  271,  17  Am.  Rep.  86;  Com  power  to  change  equitable  estate  gen- 
Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y.  erally. 

613,   1   Am.   Rep.    601;    Williams   v.  13.  Hackfield,  etc^  Co.  v.  Medcalf, 

Urmston,   35   Ohio   St   296,   35   Am.  20  Hawaii  47,  Ann.  Cas.  1912D  105; 

Rep.    611;    Bank    of    Greensboro    v.  Frederick,  etc.,  Sav.  Inst.  v.  Michael, 

Chambers,  30  Grat.  (Va.)  202,  32  Am.  81  -Md.    487,    32    Atl.   189,   340,    33 

Rep.  661.  L.R.A.  628;  Wright  v.  Remington,  41 

10.  Bradford  v.  Green  way,  17  Ala.  N.  J.  L.  38,  32  Am.  Rep.  180  (decided 
797,  52  Am,  Dec.  203.  under     Illinois     statute) ;     Pilzer     v. 

Note :  71  Am.  Dec.  116.  Campbell,  15  S.  C.  581,  40  Am.  Rep. 

11.  Williard  v.   Eastham,   15   Gray   705. 

(Mass.)   328,  77  Am.  Dec.  36G;  He-       Note:  17  L.R.A.(N.S.)  677. 
bum   V.  Warner,   112  Mass.   271,  17       14.  Hackfield,  etc.,  Co.  v.  Medcalf,  * 
Am.  Rep.  86;  Kimm  v.  Weippert,  46   20  Hawaii  47,  Ann.  Cas.  1912D  105; 
Mo.  532,  2  Am.   Rep.   541 ;   Yale  v.    Deering  v.  Boyle,  8  Kan."  525,  12   ' 
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•does  not  deprive  her  of  capacity  to  enter  into  a  contract  of  suretyship 
for  him/^  but  such  a  contract  must  be  supported  by  a  consideration 
to  the  same  extent  as  contracts  of  suretyship  of  third  persons. ^^  If 
a  married  woman  is  authorized  to  transfer  and  dispose  of  her  prop- 
•erty  she  may  pledge  it  as  security  for  the  debt  of  her  husband  or  a 
third  person,  unless  restrained  from  so  doing  by  statute.^^  And  this 
rule  is  held  to  include  power  to  assign  or  pledge  a  life  insurance  policy 
if  her  interest  in  the  policy  is  assignable,  as  security  for  the  debt  of 
her  husband.^^  A  statute  excepting  accommodation  indorsements 
from  the  contracts  which  may  be  made  by  a  married  woman  does  not 
render  invalid  a  renewal  after  marriage  of  such  an  indorsement  made 
before  marriage,  because  the  renewal  is  not  a  new  obligation  for  the 
benefit  of  another,  but  a  continuation  for  her  own  benefit  of  an  exist- 
ing obligation  by  which  she  was  bound.  And  it  is  immaterial  that  the 
original  note  was  not  protested  and  that  there  was  an  interval  between 
its  maturity  and  the  execution  of  the  renewal  note.*' 

337.  Express  Statutory  Prohibition. — ^In  some  jurisdictions  stat- 
utes have  expressly  provided  that  a  wife  shall  not  become  directly 
or  indirectly  the  surety  for  her  husband,*^  or  enter  into  contracts 
of  guaranty  or  surety  generally,  or  become  an  accommodation 
endorser.*     In  some  eases  it  is  stated  that  the  suretyship  obligation 

Rep.  480;  Frederick  Town  Sav.  Inst.  L.R.A.  597.    See  generally,  Bills  and 

V.  Michael,  81  Md.  487,  32  Atl.  189,  Notes,  vol.  3,  p.  1217,  as  regards  the 

340,    33    L.R.A.    628;    Robertson    v.  status  of  renewal  notes  generally. 

Rowell,  158  Mass.  94,  32  N.  E.  898,  20.  Osborne    v.    Cooper,    113    Ala. 

35  A.  S.  R.  466;  Kansas  State  Bank  405,   21   So.   320,  59   A.   S.  R.  117; 

V.  Maxson,  123  Mich.  250,  82  N.  W.  Evans    v.    Faircloth-Byrd    Mercantile 

31,  81  A.  S.  R.  196   (decided  under  Co.,  165  Ala.  176,  51  So.  785,  21  Ann. 

Kansas  statute) ;  Wright  v.  Reming-  Cas.  1164;  Union  Nat  Bank  of  Chica- 

ton,  41  N.  J.  L.  48,  32  Am.  Rep.  180  go  v.  Chapman,  169  N.  Y.  538,  62  N. 

(decided  under  Illinois  stetute).  E.  672,  88  A.  S.  R.  614,  57  L.R.A. 

15.  Hackfield,  etc.,  Co.  v.  Medcalf,  513  (announcing  the  law  under  the 
20  Hawaii  47,  Ann.  Cas.  1912D  105.  Alabama  statute). 

16.  Widger  v.  Baxter,  190  Mass.  1.  Strickland  v.  Vance,  99  Ga.  531, 
130,  76  N.  E.  509,  3  L.R.A.(N.S.)  27  S.  E.  152,  59  A.  S.  R.  241;*Temple8 
436.  V.   Equitable  Mortgage  Co.,   100  Qa. 

17.  Collins  V.  Dawley,  4  Colo.  138,  503,  28  S.  E.  232.  62  A.  S.  R.  326; 
34  Am.  Rep.  72;  Daviess  County  National  Bank  of  tif ton  v.  Smith,  142 
Bank,  etc.,  Co.  v.  Wright,  129  Ky.  21,  Ga.  663,  83  S.  E.  526,  L.R.A.1915B 
110  S.  W.  361, 17  L.R.A.(N.S.)  1122;  1116;  Miller  v.  Shields,  124  Ind.  166, 
Charter  Oak  life  Ins.  Co.  v.  Brant,  24  N.  E.  670,  8  L.R.A.  406;  Voreis  v. 
47  Mo.  419,  4  Am.  Rep.  328.  Nussbaum,  131  Ind.  267,  31  N.  E.  70, 

18.  Collins  V.  Dawley,  4  Colo.  138,  16  L.R.A.  45;  Field  v.  Campbell,  164 
34  Am.  Rep.  72.  Ind.  389,  72  N.  E.  260,  108  A.  S.  R. 

Note:  87  A.  S.  R.  503.  301;   Rogers  v.   Shewmaker,  27  Ind. 

See  Insurance,  as  regards  general  App.  631,  60  N.  E.  462,  87  A.  S.  R. 

iissignability  of  interest  in  life  insur-  274;  Third  Nat.  Bank  of  Louisville  v. 

Anpe  policy.  Tierney.  128  Ky.  836,  110  S.  W.  293, 

19.  Harrisburg  Nat.  Bank  v.  Brad-  18  L.R.A.(N.S.)  81;  Warwick  v. 
«haw,  178  Pa.  St.  180,  35  Atl.  629,  34  Lawrence,  43  N,  J.  Eq.  179,  10  Atl. 
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of  a  maxried  woman  prohibited  by  statute  is  voidable  only,  yet  such 
language  is  used  in  pointing  out  that  under  the  statute  the  defense 
is  of  a  personal  nature;  it  is  not  voidable  in  the  sense  that  her  mere 
subsequent  election  to  waive  the  defense  could  operate  as  a  confirm- 
ation.® Though  a  married  woman  may  not  have  capacity  to  become 
a  surety,  still  it  has  been  held  that  under  her  general  power  to  dispose 
of  or  transfer  her  property  she  may  make  a  valid  pledge  of  it  as 
collateral  security  for  the  debt  of  another.'  So  it  has  been  held  that 
when  a  married  woman  authorizes  her  agent  to  collect  moneys  for 
her  and  to  apply  the  moneys  collected  to  the  payment  of  her  hus- 
band's indebtedness  to  the  agent,  his  application  of  moneys  collected 
to  such  payment  binds  her  if  so  done  before  his  authority  has  been 
invoked,  and  a  statute  prohibiting  her  from  becoming  a  surety  does 
not  apply  to  such  a  transaction  in  so  far  as  it  has  been  executed.* 
Other  authorities,  however,  take  the  view  that  an  assignment  or  pledge 
of  a  wife's  property,  such  as  her  interest  in  a  life  insurance  policy,  is 
within  a  statutory  prohibition  against  her  becoming  a  surety  or 
guarantor  on  any  obligation  of  her  husband.* 

338.  Contracts  with  Respect  to  Separate  Estate  Authorized  by 
Statute. — ^Where  a  married  woman  is  given  general  capacity  to  con- 
tract with  respect  to  her  separate  estate,  it  is  held,  according  to  the 
prevailing  view,  that  she  can  make  contracts  of  guaranty  or  surety- 
ship only  for  the  benefit  of  her  separate  estate.*    Thus  under  a  statute 

376,  3  A.  S.  R.  299;  Evans  v.  Beaver,  C.  461,  58  Am.  Rep.  268.     See  also 

50  Ohio  St.  190,  33  N.  E.  643,  40  A.  Willard  v.  Eastham,  15  Gray  (Mass.) 

S.    R.    666    (announcing    law    under  328,  77  Am.   Dec.  366;   Hartman  v. 

Indiana    statute) ;    Harrisburg    Nat.  Ogborn,  54  Pa.  St.  120,  93  Am.  Dec. 

Bank  v.  Bradshaw,  178  Pa.  St.  180,  35  679.     But   see    Deering   v.    Boyle,    8 

Atl.  629,  34  L.R.A.  697.  Kan.  525,  12  Am.  Rep.  480. 

Notes:  2  L.R.A.  346;  8  L.R.A.  406.  Note:  17  L.R.A.(N.S.)  676,  677. 

2.  Field  v.  Campbell,  164  Ind.  389,  In  New  York  under  the  statutory 

72  N.  E.  260,  108  A.  S.  R.  301.  power  conferred  on  married  women  to 

8.  Daviess   County  Bank,  etc.,   Co.  contract  in  respect  to  their  statutory 

v.  Wright,  129  Ky.  21,  110  S.  W.  361,  separate  estate  it  was  broadly  held  in 

17  L.R.A.(N.S.)  1122.  Yale  v.  Dederer,  18  N.  Y.  265,  72  Am. 

Note:  87  A.  S.  R.  503.  Dec.  503,  that  a  contract  of  surety- 

4.  Warwick  v.  Lawrence,  43  N.  J.  ship,  like  an  accommodation  indorse- 
Eq.  179,  10  Atl.  376,  3  A.  S.  R.  299.  ment  of  a  note,  was  not  binding  on  her 

5.  Note:  87  A.  S.  R.  503.  statutory  separate  estate.     It  may  be 

6.  Bank  of  Commerce  v.  Baldwin,  noticed  that  in  this  case  there  was  no 
14  Idaho  75,  93  Pac.  504,  17  L.R.A.  intention  to  charge  her  estate  ex- 
(N.S.)  676;  Williams  v.  Hugunin,  69  pressed,  but  such  fact  was  not  given 
in.  214,  18  Am.  Rep.  607;  Hebum  v.  prominence  in  the  opinion  of  the 
Warner,  112  Mass.  271,  17  Am.  Kep.  court.  In  the  same  case,  however,  on  a 
%6;  Russell  v.  People's  Sav.  Bank,  39  second  appeal  (22  N.  Y.  450,  78  Am. 
Mich.  671,  33  Am.  Rep.  444;  Detroit  Dec.  216)  it  expressly  appeared  that 
Chamber  of  Commerce  v.  Goodman,  she  intended  to  and  did  expressly 
110  Mich.  498,  68  N.  W.  295,  35  charge  her  separate  estate  for  the  pay* 
L.R.A.  96;  Habenicht  v.  Rawls,  24  S.  ment  of  the  note,  though  not  in  his 
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providing  that  a  married  woman  may  contract  "qb  to  her  separate 
property"  in  the  same^  manner  as  if  she  was  unmarried,  it  hae  been 
held  that  her  contracts,  to  be  binding  on  her,  must  have  reference 
to  her  separate  property  and  must  concern  it;  and  that  she  did  not 
have  capacity  to  enter  into  general  contracts  of  suretyship ;  that  the 
statute  was  intended  to  specify  the  kinds  of  contracts  a  married  woman 
was  given  capacity  to  enter  into  and  the  kind  of  property  which  could 
be  resorted  to  in  case  of  a  breach  of  contract.^  Still  under  statutory 
power  to  contract  with  respect  to  her  separate  statutory  estate,  she 
may  enter  into  contracts  of  guaranty  or  suretyship  when  they  are 
for  the  benefit  of  her  separate  estate.^  Thus  when  she  is  the  owner  of 
notes  or  other  obligations  as  her  separate  property,  under  her  statu- 
tory capacity  to  contract  with  respect  to  her  separate  estate^  she  may 
negotiate  or  sell  the  same  and  as  an  incident  of  such  power  she  may 
bind  herself  by  any  contract  of  indorsement,  ihai  is  usual  or  customary 
in  the  sale  and  transfer,  of  such  instruments,  and  whatever  she  may  do 
or  intend  to  do  with  the  proceeds  does  not  affect  her  liability  on  such 
contracts  of  endorsement  or  guaranty.*  On  the  other  hand,  the  fact 
that  a  married  woman  is  a  stockholder  in  a  corporation  does  not 
empower  her  to  enter  into  a  contract  of  suretyship  for  such  cor- 
poration.^® 

339.  What  Constittttes  Contract  of  Suretyship  Generally. — Whether 
a  married  woman  is  surety  or  principal  on  a  promissory  note  or  other 
obligation  is  to  be  determined,  not  from  the  form  of  the  contract,  nor 
from  the  basis  on  which  the  transaction  was  had,  but  from  the 
inquiry  as  to  whether  she  received  in  person  or  in  benefit  to  her  estate 
the  consideration  on  which  the  contract  depends.**     On  the  other 

indorsement,  and  it  was  held  neverthe-  the   note,   without   further  describing 

less  that  her  estate  was  not  liable,  as  such  estate. 

such  intention  should  have  been  ex-  7.  Habenicht  v.  Rawls,  24  S.  C. 
pressed  in  the  indorsement.  And  in  461,  58  Am.  Rep.  268  (Under  the 
Gosman  v.  Cruger,  69  N.  Y.  87,  25  earlier  South  Carolina  statute,  as 
Am.  Rep.  141,  it  is  held  that  a  max-  shown  above  in  this  paragraph,  au- 
ried  woman  is  not  liable  as  surety  on  thorizing  a  married  woman  to  contract 
a  guardian's  bond,  in  which  there  is  as  freely  as  if  a  feme  sole,  her  con- 
no  expression  of  intention  to  charge  tract  of  suretyship  was  held  binding 
her  separate  estate,  although  it  is  ex-  upon  her). 

ecuted  in  compliance  with  an  order  of  8.  Kitchen  v.  Ghapin,  64  Neb.  144, 

court,  and  accompanied  by  her  affida-  89  N.  W.  632,  97  A.  S.  R.  637,  57 

vit   that   she   possessed   the   requisite  L.R.A.  914. 

amount  of  estate.     But  in  Corn  Ex-  Note:  17  L.R.A.(N.S.)  678. 

change  Ins.  Co.  v.  Babcock,  42  N.  Y.  9.  Kitchen  v.  Chapin,  64  Neb.  144, 

613,  1  Am.  Rep.  601,  a  case  decided  89  N.  W.  632,  97  A.  S.  R.  637,  57 

by  the  commission  of  appeals  her  es-  L.R.A.  914. 

tate  was  held  liable  on  his  accommoda-  10.  Russell  v.  People's  Sav.  Bank, 

tion     indorsement     which     expressly  39  Mich.  671,  33  Am.  Rep.  444. 

noted   that  she   thereby   charged   her  11.  Field  v.  Campbell,  164  Ind.  389, 

individual  estate  with  the  payment  of  72  N.  E.  260,  108  4.  S.  R.  301;  TMrd 
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hand,  when  a  married  woman  is  given  capacity  to  borrow  money  for 
herself,  if  the  money  is  so  borrowed,  her  subsequent  disposition  of 
it  will  not  invalidate  her  promise  to  repay;  and  under  this  rule  she 
may  borrow  money  avowedly  for  herself,  and  then  use  it  to  pay  her 
husband's  debts.^*  While  a  person  who  lends  money  to  a  married 
woman  in  good  faith,  acting  on  her  representations  that  it  is  for  her 
sole  use,  may  be  entitled  to  enforce  her  promise  to  repay,^'  still,  it 
has  been  held  that  as  the  statute  puts  a  married  woman  under  dis- 
ability, there  can  be  no  recovery  on  her  suretyship  undertaking,  except 
where  the  facts  were  such  that  the  person  who  accepted  it  was  reason- 
ably justified  in  supposing,  and  did  suppose,  that  she  was  not  only  a 
principal  in  name,  but  also  in  fact.  In  all  ordinary  circumstances 
there  must  be  some  degree  of  active  diligence  on  the  part  of  a  lender 
to  ascertain  the  purpose  for  which  a  woman  whom  he  knows  to  be 
married  is  borrowing  money.**  Where  a  lender  in  making  a  loan  to 
a  married  woman  acts  through  an  agent,  the  general  rule  of  agency 
that  notice  to  an  agent  within  the  scope  of  his  agency  is  notice  to 
his  principal,**  is  applicable  and  he  is  charged  with  his  agent's  knowl- 
edge that  the  married  woman  is  entering  into  a  prohibited  contract 
of  suretyship.** 

340.  Devices  to  Evade  Statute.— ^If  it  appears  that  an  elaboration 
of  outward  details  was,  as  both  parties  knew,  but  a  cloak  to  cover  an 
attempt  to  conclude  a  contract  of  suretyship  in  violation  of  the  statute, 
the  indirection  in  method  by  which  they  have  proceeded  will  not 
avail  to  save  the  transaction.  Whatever  device  may  be  resorted  to  for 
the  purpose  of  evading  the  statute,  if  the  person  seeking  to  enforce 
the  contract  knew  of,  or  participated  in,  the  design,  or  purposely 
remained  ignorant,  courts  will  deal  with  the  transaction  according  to 
its  substance,  regardless  of  the  form  in  which  it  may  have  been  dis- 
guised.*'    Thus  where  as  a  device  to  evade  the  state,  the  note  of  a 

Nat.  Bank  v.  Tierney,  128  Ky.  836,  bell,  164  Ind.  389,  72  N.  E.  260,  108 

110  S.  W.  293,  18  L.R.A.(N.S.)  81.  A.  S.  R.  301. 

Notes:    8   L.R.A.   406 j    18   L.R.A.  15.  See  Principal  and  Agent. 

(N.S.)   81.  16.  Field  v.  Campbell,  164  Ind.  389, 

12.  Field    v.    CampbeU,    164    Ind.  72  N.  E.  260,  108  A.  S.  R.  301. 

389,  72  N.  E.  260,  108  A.  S.  R.  301;       17.  Temple?    v.    Equitable    Mortg. 

Tompkins  v.  Triplet!,  110  Ky.  824,  62  Co.,  100  Ga.  503,  28  S.  E.  232,  62  A. 

S.  W.  1021,  96  A.  S.  R.  472 ;  Third  S.  R.  326 ;  Long  v.  Crosson,  119  Ind. 

Nat.  Bank  v.  Tierney,  128  Ky.  836,  3,  21  N.  E.  450,  4  LxR.A.  783;  Webb 

110  S.  W.  293,  18  L.R.A.(N.S.)  81.  v.  John  Hancock  Mut.  Life  Ins.  Co., 

Note:  18  L.R.A.(N.S.)  82.  162  Ind.  616,  69  N.  E.  1006,  66  L.R.A. 

13.  Temples  v.  Equitable  Mortg.  632;  Field  v.  Campbell,  164  Ind.  389, 
Co.,  100  Ga.  503,  28  S.  E.  232,  62  A.  72  N.  E.  260,  108  A.  S.  R.  301; 
S.  R.  326;  Magel  v.  Milligan,  150  Ind.  Rogers  v.  Shewmaker,  27  Ind,  App. 
582,  50  N.  E.  564,  65  A.  S.  R.  382.  631,  60  N.  E.  462,  87  A.  S.  R.  274; 

14.  Webb  V.  John  Hancock  Mut.  Third  Nat.  Bank  v.  Tierney,  126  Ky. 
Life  Ins.  Co.,  162  Ind.  616,  69  N.  E.  836,  110  S.  W.  293,  18  L.R.A.(N.S.) 
1006,  66  L.R.A.  632;  Field  v.  Camp-  81. 
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married  woman  was  given  with  the  knowledge  of  the  payee  to  secure 
money  to  take  up  her  husband's  note  to  him,  this  has  been  held  a 
prohibited  contract  of  suretyship  on  her  part;^^  and  the  same  has 
frequently  been  held  true  where  a  married  woman  signed  a  note  as 
principal  which  was  used  to  pay  a  pre-existing  debt  of  her  husband  or 
to  take  up  his  pre-existing  note.^*  Also  where  a  wife  transfers  her 
separate  property  through  a  third  person  to  her  husband  for  the 
purpose  of  enabling  him  to  procure  a  loan  on  it  for  his  own  benefit, 
and  then  joins  with  him  in  a  mortgage  on  the  property  to  secure 
such  loan  by  a  person  who  has  knowledge  that  the  conveyances  were 
a  contrivance  to  evade  the  statute,  it  has  been  held  void  under  a  statute, 
which  forbids  a  married  woman  to  enter  into  a  contract  of  surety- 
ship ;*•  though  it  would  be  otherwise  if^the  mortgagee  had  no  notice 
of  the  purpose  of  the  transfer  of  the  property  to  the  husband  through 
the  medium  of  such  third  person.*  When  a  married  woman  has 
entered  into  a  prohibited  contract  of  suretyship  or  guaranty,  though 
secured  by  a  mortgage  on  her  estate,  she  is  incapacitated  to  borrow 
money  to  discharge  such  mortgage;  to  hold  that  a  married  woman 
might  execute  a  mortgage  on  her  property,  purporting  to  render  her 
liable  as  a  guarantor  to  pay  a  debt  previously  incurred  by  another, 
and  that  she  might  then  legally  charge  her  estate  by  borrowing  money 
to  relieve  her  property  of  the  mortgage,  would  be  judicially  to  declare 
the  open  seasame  which  would  swing  wide  the  door  to  the  nullification 
of  the  statute.^  Again  it  has  been  held  that  an  agreement  of  a  mar- 
ried woman  to  indemnify  a  person  for  becoming  a  surety,  siich  as  an 
accommodation  indorser,  for  a  third  person,  is  in  effect  a  contract  of 
suretyship  on  her  part,  as  it  is  an  arrangement  to  make  the  married 
woman  ultimately  liable  to  pay  the  debt  of  such  third  person,  and 
falls  within  a  statutory  condemnation  of  contracts  of  suretyship  by  a 
married  woman.*  On  the  other  hand,  under  a  married  woman's 
power  to  alienate  her  lands  and  apply  the  proceeds  in  any  manner 
she  may  desire,  her  absolute  conveyance  of  her  lands  to  trustees  in 
trust  to  sell  and  apply  the  proceeds  to  the  payment  of  her  husband's 

18.  Third  Nat.  Bank  v.  Tierney,  128  S.  E.  526,  L.R.A.1915B  1116  and 
Ky.  836,  110  S.  W-  293,  18  L.R.A.  note.  The  court  in  this  case  refused  to 
(N.S.)  81.  apply  the  principle  generally  applied 

19.  Voreis  v.  Nussbaum,  131  Ind.  as  regards  the  statute  of  frauds,  dis- 
267,  31  N.  E.  70,  16  L.R.A.  45.  tinguishing    contracts    of    indemnity 

Note:  18  L.R.A.(N.S.)  81.  and   contracts  of  suretyship,  that   is 

20.  Webb  v.  John  Hancock  Mut.  contracts  to  answer  for  the  debt  of 
life  Ins.  Co.,  162  Ind.  616,  69  N.  E.   another. 

1006,  66  L.R.A.  632.  In  regard  to  this  distinction  as  ap- 

1.  Long  V.  Crosson,  119  Ind.  3,  21  plied  to  the  provision  of  the  statute  of 
N.  E.  450,  4  L.R.A.  783.  frauds  requiring  a  contract  to  answer 

2.  Field  v.  Campbell,  164  Ind.  389,  for  the  debt  of  another  to  be  in  writing, 
72  N.  K.  260, 108  A.  S.  R.  301.  see  generally,  Statutb  of  Frauds. 

3.  Tifton  V.  Smith,  142  Ga.  663,  83 
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debts  has  been  upheld ;  such  a  transaction  does  not  fall  withia  a 
statutory  provision  prohibiting  her  from  becoming  a  surety  though 
her  mortgage  to  secure  her  husband's  debt  would  do  so.^ 

Gonfesinon  of  JudgTnent 

341.  In  General. — ^At  common  law  a  married  woman  had  no  power 
to  confess  judgment,*^  and  a  fortiori  she  had  no  capacity  to  give  a 
warrant  of  attorney  to  confess  judgment*  The  reason  for  this  rule 
was  that  a  personal  judgment  against  her  was  regarded  as  a  speciality, 
and  was  in  the  nature  of  a  contract  which  created  a  debt  against  her ; 
the  rule  thus  involved  grew  out  of  her  inability  to  act  for  herself  as 
a  person  sui  juris;  ^  the  rule  denying  the  power  of  a  married  woman 
to  give  a  warrant  to  confess  judgment  was  held  applicable,  though 
she  carried  on  the  business  of  a  sole  trader,^  or  had  been  divorced  a 
mensa  et  thoro  before  the  warrant  of  attorney  was  given,*  or  gave 
the  warrant  to  confess  judgment  for  a  debt  incurred  with  respect  to 
her  separate  property.*^  Similarly  it  has  been  held  that  her  warrant 
of  attorney  to  confess  judgment  was  void  though  her  husband  joined 
hor  in  giving  it.**  However,  it  has  been  held  that  if  an  unmarried 
woman  gives  a  warrant  of  attorney  to  confess  judgment,  and  then 
marries,  judgment  may  be  entered  against  her  and  her  husband  by 
leave  of  the  court;  *®  and  in  such  a  case  it  has  been  held  that  the 
proper  practice  is  to  obtain  leave  to  enter  judgment  on  motion  and 
ad  affidavit  of  the  facts,  with  notice  to  the  husband,  if  it  can  be  done 
without  risk,  and  then  file  a  declaration. *• 

4.  Rogers    v.    Shewmaker,   27    Ind.  Note:  10  Ann.  Cas.  714. 

App.  631,  60  N.  E.  462,  87  A.  S.  R.  8.  Dorrance    v.     Scott,    3     Whart 

274.     See  infra,  par.  384  et  seq.,  as  (Pa.)  309,  31  Am.  Dec.  509. 

regards  mortgages  by  married  women  Note:  10  Ann.  Cas.  714. 

to  secure  their  husbands'  debts.  9.  Notes :    55    Am.    Dec.    592 ;    10 

6.  Forsyth  v.  Barnes,  228  111.  326,  Ann.  Cas.  714. 

81  N.  E.  1028,  10  Ann.  Cas.  710.  That  a  divorce  a  mensa  et  thoro  does 

Notes:  55  Am.  Dec.  605;  134  A.  S.  not  have  the  effect  of  terminating  the 

R.  940;  10  Ann.  Cas.  714.  marriage   relation,  see    Divorce   and 

As  to  the  power  to  confess  judg-  Separation,  vol.  9,  p.  487. 

ments  generally,  see  Judgments.  10.  Note:  10  Ann.  Cas.  714. 

6.  Forsyth  v.  Barnes,  228  111.  326,  11.  Dorrance  v.  Scott,  3  Whart- 
81  N.  E.  1028,  10  Ann.  Cas.  710;  Dor-  (Pa.)  309,  31  Am^  Dec.  509;  Caldwell 
ranee  v.  Scott,  3  Whart.  (Pa.)  309,  31  v.  Walters,  18  Pa.  St.  79,  55  Am.  Dec, 
Am.  Dec.  509;   Caldwell  v.   Walters,  692. 

18  Pa.  St.  79,  55  Am.  Dec.  592 ;  Keen  12.  Eneu  v.  Clark,  2  Pa.  St.  234,  44 

V.  Coleman,  39  Pa.  St.  299,  80  Am.  Am.  Dec.  191. 

Dec.  524.  Notes:  55  Am.  Dec  604;  10  Ann. 

Notes:   31  Am.  Dec.  513;   55  Am.  Cas.  714. 

Dec.  603 ;  10  Ann.  Cas.  714.  13.  Eneu  v.  Clark,  2  Pa.  St.  234,  44 

7.  Forsyth  v.  Barnes,  228  111.  326,  Am.  Dec.  191. 
81  N.  E.  1028,  10  Ann.  Cas.  710. 

1304 


23  R.  C.  L.  HUSBAND  AND  WIF£  §§  342,  343 

342.  Effect  of  Statutes. — ^Under  some  statutes  removing  the  com- 
mon law  disability  of  a  married  woman  to  contract  and  permitting 
her  to  sue  and  be  sued,  her  power,  when  sued,  to  confess  judgment 
or  to  give  a  power  or  warrant  of  attorney  to  do  so,  has  been  upheld,** 
and  it  has  been  decided  that  when  a  married  woman  is  authorized 
to  make  contracts  and  to  be  sued  thereon  as  a  feme  sole,  she  may  give 
a  warrant  of  attorney  to  confess  judgment  on  the  contract.**  On  the 
other  hand,  if  the  contract,  to  which  the  warrant  to  confess  judgment 
is  attached,  is  one  that  she  could  not  make,  the  warrant  to  confess 
judgment  is  equally  ineffectual  and  void.** 

343.  Effect  of  Judgment  Entered  on  Warrant  tf  Attorney. — The 
decisions  in  this  country  are  not  in  entire  harmony  as  to  the  binding 
effect  of  a  judgment  against  a  married  woman  entered  against  her  on 
a  void  contract.  Some  courts  have  held  that  a  married  woman,  being 
exempt  from  the  force  of  an  agreement,  could  not  be  bound  by  a 
judgment  based  on  that  agreement;  while  others  have  held  that  the 
defense  of  coverture,  under  such  circumstances,  must  be  made  before 
judgment  is  entered,  and  that  after  it  is  entered  such  judgment  is 
not  void  but  only  voidable,  and  hence  can  only  be  attacked  in  direct 
proceedings,  and  not  collaterally.*'  On  principle,  however,  there  is 
a  plain  distinction  between  a  judgment  entered  by  confession  under 
a  power  of  attorney,  where  the  married  woman  has  no  actual  notice 
after  she  signs  a  note  or  contract  with  the  power  of  attorney  attached, 
and  a  judgment  entered  on  an  ordinary  note  or  contract  after  notice 
of  the  actual  proceedings  has  been  given  to  the  married  woman.  In 
the  latter  case  she  can  appear  and  plead  coverture  if  she  desires,  and 
then,  under  the  common  law,  the  plea  must  be  upheld,  while  in  the 
first  case  she  has  no  such  opportunity  and  may  never  know  of  the 
judgment  until  long  after  it  is  entered.*®  And  unless  the  disability 
of  a  married  woman  to  give  a  warrant  of  attorney  to  confess  judg- 
ment has  been  removed  by  statute,**  according  to  the  better  view,  a 
judgment  entered  against  her  on  such  a  void  warrant  would  be  equally 
void  and  therefore  subject  to  collateral  attack.*®  This  view  is  analo- 
gous to  the  rule  prevailing  in  some  jurisdictions  that  when  an  attorney 
enters  the  appearance  of  a  defendant  without  authority  the  judgment 

• 

14.  Notes:   134  A.   8.   R.   940;   10       17.  See  infra,  par.  505. 

Ann.  Cas.  714.  18.  Forsyth  v.  Barnes,  228  111.  326, 

15.  Real-Estate   Investment    Co.    v.  81  N.  E.  1028,  10  Ann.  Cas.  710. 
Roop,  132  Pa.  St.  496,  19  Atl.  278,  7  Note:  134  A.  S.  R.  940. 
L.R.A.  211;  Stahr  v.  Brewer,  186  Pa.  19.  See  supra,  par.  342. 

St.  623,  40  Atl.  1016,  65  A.  S.  R.  883.  20.  Forsyth  v.  Barnes,  228  111.  326, 

Notes:  55  Am.  Dec.  605;  10  Ann.  81  N.  E.  1028,  10  Ann.  Cas.  710;  Dor- 

Cas.  714.  ranee  v.  Scott,  3  Whart.  (Pa.)  309,  31 

16.  Real-Estate    Investment   Co.   ▼.  Am.  Dec.  509;  Caldwell  v.  Walters,  18 
Roop,  132  Pa.  St.  496,  19  AtL  278,  7  Pa.  St.  29,  55  Am.  Dec.  592. 
L.R.A.  211.  Notes:   31  Am.  Dec.  513;  65  Am. 

Note:  10  Ann.  Ca.s.  714.  Dec.  603. 

1305 


§  343  HUSBAND  AND  WIPE  13  R.  C.  L. 

based  on  such  act  is  void  and  may  be  collaterally  attacked,  and  a 
fortiori  may  be  avoided  by  proper  proceedings  in  the  court  in  which 
it  was  rendered.^  So  a  judgment  in  a  scire  facias  sued  out  on  a  judg- 
ment entered  against  a  married  woman  on  her  warrant  to  confess 
judgment  is  equally  void,  because  the  judgment  in  the  scire  facias 
being  dependent  on  the  first  as  its  foundation,  must  also  be  con- 
sidered void  as  against  the  wife,  for  want  of  a  valid  judgment  to 
support  it.'  Likewise,  when  the  land  of  a  married  woman  is  sold  on 
execution  based  on  a  judgment  rendered  against  her  on  her  warrant 
to  confess  judgment,  the  purchaser  acquires  no  rights  as  against  her, 
and  no  reversal  of  the  judgment  is  required  to  render  it  a  nullity  in 
collateral  proceedings  affecting  the  purchaser's  rights.'  Some  author- 
ities, however,  hold  that  a  judgment  confessed  by  a  married  woman 
is  voidable  only  and  not  absolutely  void,^  and  it  has  been  held  that 
though  it  may  be  void  for  want  of  power  to  confess  judgment,  still, 
if  after  such  power  is  given  her  the  judgment  is  revived  against  her, ' 
its  validity  is  established,  and  it  becomes  effective  for  all  purposes  as 
by  such  revival  the  question  of  the  validity  of  the  prior  judgment 
becomes  res  judicata.*  On  the  ground  of  estoppel  which,  as  shown 
elsewhere,  may,  under  the  modem  view,  be  available  against  a  mar- 
ried woman,*  it  has  been  held  that  a  decree  procured  to  be  made  by  a 
married  woman  will  not  be  set  aside  at  her  instance  after  the  termina- 
tion of  her  coverture  on  the  sole  ground  of  her  want  of  power  to 
consent  to  the  decree  by  reason  of  her  coverture,  where  for  a  long 
period  of  time  she  has  enjoyed  the  fruits  of  the  deed,  and  is  the  only 
person  who  complains  of  it.'  When  a  married  woman  is  authorized 
to  give  a  warrant  of  attorney  to  confess  judgment  as  respects  contracts 
which  she  is  given  a  limited  power  to  make,  it  has  been  held  that  a 
judgment  so  entered  is  presumptively  valid  and  that  it  devolves  on 
a  person  claiming  the  protection  of  her  condition  of  marriage  to  show 
affirmatively,  not  only  the  fact  of  the  marriage,  but  the  presence  also 
of  those  circumstances  which  release  her  from  liability.®  If,  however, 
the  contract  with  respect  to  which  the  warranty  was  given  is  not 
within  her  statutory  capacity,  the  judgment  entered  thereon  is  not 
binding  on  her.* 

1.  Forsyth  v.  Barnes,  228  111.  326,  6.  See  Estoppbl,  vol.  10,  p.  738  et 
81  N.  E.  1028, 10  Ann.  Cas.  710.  And   seq. 

see  Appearances,  vol.  2,  p.  326.  7.  Bigham's   Appeal,   123    Pa.    St. 

2.  Dorrance    v.     Scott,    3    Whart.  262,  16  Atl.  613, 10  A.  S.  R.  522. 
(Pa.)  309,  31  Am.  Dec.  509.  8.  Stahr  v.  Brewer,  186  Pa.  St.  623, 

3.  Caldwell  v.  Walters,  18  Pa.  St.  40  Atl.  1016,  65  A.  S.  R.  883  (effect 
79,  53  Am.  Dec.  592.  of  Act  of  1887  upon  judgments  con- 

4.  Note:  10  Ann.  Cas.  714.  fessed  by  married  women). 

5.  Crenshaw  v.  Julian,  26  S.  C.  283,  9.  Real-Estate  Investment  Co.  t. 
2  S.  E.  133,  4  A.  8.  R.  719  (uphold-  Roop,  132  Pa.  St.  496,  19  Atl.  278,  7 
ing   title   of   purchaser   on   execution  L.R.A.  21L 

sale  on  the  revived  judgment). 
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344.  Foreign  Judgment — It  is  held,  in  regard  to  a  judgment  of 
another  state  entered  against  a  married  woman  on  her  warrant  to 
confess  judgment,  that  if  her  common  law  disability  has  not  been 
removed  by  statute  as  respects  such  warrant,  the  judgment  is  void  for 
want  of  jurisdiction.  And  since  the  provision  of  the  federal  con- 
stitution as  to  full  faith  and  credit  being  given  to  the  judicial  pro- 
ceedings of  another  state  does  not  prevent  an  mquiry  into  the 
jurisdiction  of  the  court  which  rendered  a  judgment  in  question/® 
a  judgment  of  another  state  entered  against  a  married  woman  on  her 
warrant  of  attorney  may  be  collaterally  attacked  on  the  'ground  that 
the  judgment  was  void  on  account  of  her  incapacity.^^ 

XXI.  Conveyances  and  Transfers  op  Property  by  Married 

Women 

Oeneral  Principles 

345.  Common  Law  Method  of  Conveyance. — At  common  law,  owing 
to  a  married  woman's  incapacity  to  contract,  she  could  not  convey 
her  real  property  nor  bar  herself  or  her  heirs  of  any  estate  of  which 
she  was  seized  in  her  own  right,  nor  of  her  dower  in  her  husband's 
lands  by  joining  with  him  in  any  deed  or  conveyance.*'  She  could, 
however,  pass  her  real  property  by  joining  with  her  husband  in  a 
fine  duly  levied.**  This  was  a  solemn  proceeding  of  record,  in  the 
face  of  the  court,  and  the  judges  were  supposed  to  watch  over  and 
protect  the  rights  of  the  wife,  and  to  ascertain  by  a  private  examina- 
tion that  her  participation  in  the  act  was  voluntary  and  uncon- 
strained. This  was  the  principle  on  which  the  efficacy  of  a  fine  was 
put  by  most  of  the  authorities.**    This  cumbrous  and  expensive  mode 

10.  See  Judgments,  as  to  general  21  Am.  Dec.  245;  Bool  ▼.  Mix,  17 
Iteration  and  effect  of  full  faith  and  Wend.  (N.  Y.)  119,  31  Am.  Dec.  285; 
credit  clause  of  the  federal  constitu-  Scott  v.  Battle,  85  N.  C.  184,  39  Am. 
tion.  Rep.  694;  Carr  v.  Williams,  10  Ohio 

11.  Forsyth  v.  Barnes,  228  111.  326,  305,  36  Am.  Dec.  87. 

81  N.  E.  1028,  10  Ann.  Cas.  710.  Note:  19  Am.  Dec.  230. 

12.  Williams  v.  Paine,  169  U.  S.  55,  13.  Herring  v.  Fitts,  43  Fla.  54,  30 
18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658;  So.  804,  99  A.  S.  R.  108;  Snell  v. 
Gardner  v.  Moore,  75  Ala.  394,  51  Snell,  123  lU.  403,  14  N.  E.  684,  5  A. 
Am.  Rep.  454;  Bowden  v.  Bland,  53  S.  R.  626;  Chase's  Case,  1  Bland 
Ark.  53,  13  S.  W.  420,  22  A.  S.  R.  (Md.)  206,  17  Am.  Dec.  277;  Youse 
179;  Herring  v.  Fitta,  43  Fla.  54,  30  v.  Norcum,  12  Mo.  549,  51  Am.  Dee. 
So.  804,  99  A.  S.  R.  108;  Grapen-  175;  Martin  v.  DweUy,  6  Wend.  (N. 
gether  v.  Fejervary,  9  la.  163,  74  Am.  Y.)  9,  21  Am.  Dec.  245;  Jackson  v. 
Dec.  336;  Norcum  v.  Sheahan,  21  Mo.  Vander-Leyden,  17  Johns.  (N.  Y.) 
25,    64    Am.    Dec.    214;    Bressler    v.   167,  8  Am.  Dec.  378. 

Kent,  61  111.  426,  14  Am.  Dec.  67;       14.  Martin  v.  DweUy,  6  Wend.  (N. 
Martin  v.  DweUy,  6  Wend.  (N.  Y.)  9,   Y.)  9,  21  Am.  Dec.  245. 
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of  conveying  her  interests  in  real  property  was  abolished  by  an  act 
of  the  British  Parliament  (3  &  4  Wm.  IV,  c.  74),  under  the  pro- 
visions of  which  the  wife  was  enabled  to  accompl^h  the  same  ends 
as  she  has  been  able  to  do  in  this  country  from  a  very  early  period, 
by  joining  her  husband  in  an  ordinary  deed  of  conveyance,  subject 
to  certain  prescribed  formalities,  which,  in  all  cases,  had  to  be  strictly 
complied  with.**  The  method  of  alienation  by  fine  has  been  abolished 
in  this  country  or  fallen  into  general  disuse.** 

346.  Statutory  Authority  to  Convey  Generally. — ^At  an  early  date 
both  in  England  and  in  this  country  the  method  of  conveying  the 
estates  of  married  women  by  fine  was  deemed  inadequate  to  the  re- 
quirements of  the  times,  and  it  was  provided  by  statute  that  a  married 
woman,  in  conjunction  with  her  husband  and  on  due  examination 
before  a  competent  officer,  could  convey  her  real  estate  or  any  existing 
or  contingent  future  interest  in  it,  her  deed  duly  executed  in  pur- 
suance of  the  statutes  having  the  same  effect  as  a  fine  at  common  law.*' 
But  to  render  effective  a  married  woman's  conveyance  under  such  a 
statute,  it  was  necessary  that  the  requirements  of  the  statutes  should 
be  complied  with.*®  So  it  was  well  settled  from  an  early  date  that 
the  statutory  requirement  as  to  acknowledgment  must  be  complied 
with  to  render  the  deed  of  a  married  woman  effective.**    But  it  seems 

15.  Snell  V.  SneU,  123  111.  403,  14  W.  14,  49  A.  S.  R.  303 ;  Dodge  v.  Hol- 
N.  E.  684,  5  A.  S.  R.  526.  linshead,  6  Minn.  25,  80  Am.  Dec.  433  ; 

16.  Herring  v.  Fitts,  43  Fla.  64,  30  James  v.  Fisk,  9  Smedes  &  M.  (Miss.) 
So.  804,  99  A.  S.  R.  108 ;  Chase's  Case,  144,  47  Am.  Dec.  Ill ;  Scott  v.  Battle, 
1  Bland  (Md.)  206,  17  Am.  Dec.  277;  85  N.  C.  184,  39  Am.  Rep.  694;  Camer- 
Norcum  v.  Sheahan,  21  Mo.  25,  64  on  v.  Hicks,  141  N.  C.  ffl.,  53  S.  E.  728, 
Am.  Dec.  214;  Kerns  v.  Peeler,  49  N.  7  L.R.A.(N.S.)  407;  Carr  v.  Williams, 
C.  226,  67  Am.  Dec.  286.  10  Ohio  305,  36  Am.  Dec.  87;  Schrad- 

17.  Stephen  v.  Beale,  22  Wall.  329,  er  v.  Decker,  9  Pa.  St.  14,  49  Am. 
23  U.  S.  (L.  ed.)  786;  Hitz  v.  Jenks,  Dec.  538;  Innis  v.  Templeton,  95  Pa. 
123  U.  S.  297,  8  S.  Ct.  143,  31  U.  S.  St.  262,  40  Am.  Rep.  643;  Williams  v. 
(L.  ed.)  156;  Jackson  v.  Vander  Ley-  Cudd,  26  S.  C.  213,  2  S.  E.  14,  4  A.  S. 
den,  17  Johns.  (N.  Y.)  167,  8  Am.  R.  714;  Callahan  v.  Patterson,  4  Tex. 
Dec.  378;  Martin  v.  Dwelly,  6  Wend.  61,  51  Am.  Dec.  712;  Gillespie  v. 
(N.  Y.)  9,  21  Am.  Dec.  245.  Bailey,  12  W.  Va.  70,  29  Am.  Rep. 

18.  Curry  v.  American,  etc.,  Mort-  445. 

gage  Co.,  107  Ala.  429,  18  So.  328,  54  Note :  19  Am.  Dec.  230. 

A.  S.  R.  105;  Morrison  v.  Wilson,  13  19.  HoUaday  v.  Daily,  19  Wall.  606, 

Cal.  494,  73  Am.  Dec.  593;  Maclav  v.  22  U.  S.  (L.  ed.)  187;  Boykin  v.  Rain, 

Love,  25  Cal.  367,  85  Am.  Dec.  133 ;  28  Ala.  332,  65  Am.  Dec.  349 ;  Hodges 

Mason  v.  Brock,  12  111.  273,  52  Am.  v.  Winston,  95  Ala.  514,  11  So.  200, 

Dec.  490;  Bressler  v.  Kent,  61  111.  426,  36  A.  S.  R.  241;  Bull  v.  Coe,  77  Cal. 

14    Am.    Rep.    67;    Grapengether    v.  54,  18  Pac.  808,  11  A.  S.  R.  235;  Ma- 

Fejervary,   9   la.    163,   74   Am.   Dec.  son  v.  Brock,  12  111.  273,  52  Am.  Dec. 

336;  Phillips  V.  Green,  3  A.  K.  Marsh.  490;    Hollingsworth   v.    McDonald,   2 

(Ky.)  7,  13  Am.  Dec.  124;  Barnett  v.  Har.   &  J.    (Md.)    230,  3   Am.   Dec. 

Shackleford,   6    J.    J.    Marsh.    (Ky.)  545;  Dodge  v.  Hollingshead,  6  Minn. 

632,  22  Am.  Dec.  100;  Louisville,  etc.,  25,    80    Am.    Dec.    433;    Warren    ▼. 

E.  Co.  V.  Stephens,  96  Ky.  401,  29  S.  Brown,  25  Miss,' 66,  67  Am.  Dec  191; 
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that  a  judgment  creditor  of  a  married  woman  cannot  raise  the  objec- 
tion that  her  deed  defectively  acknowledged  but  otherwise  executed  in 
good  faith  and  for  a  valuable  consideration  paid,  was  void  because  of 
such  defective  acknowledgment,  when  the  married  woman  does  not 
question  its  validity.^®  For  the  reason  that  a  married  woman  can 
pass  her  title  to  real  estate  only  in  the  statutory  mode,  a  party  claim- 
ing under  a  deed  from  her  and  her  husband,  which  is  alleged  to  be 
lost,  must  show  that  it  was  executed  and  acknowledged  as  required 
by  the  statute.^  Ordinarily  recitals  in  a  married  woman's  deed  do  not 
create  an  estoppel  against  her  or  those  claiming  under  her.*  Under 
some  statutes  full  power  is  given  to  married  women  to  convey  their 
real  estate  to  the  same  extent  as  if  unmarried ;  *  but  statutes  which 
merely  extend  the  right  of  married  women  to  their  property  confer 
on  them  merely  the  jus  tenendi  and  not  a  general  power  to  convey.^ 

347.  General  Character  of  Conveyance;  Consideration. — ^It  is  usu- 
ally held,  under  statutes  conferring  on  a  married  woman  general 
power  to  convey  her  real  estate  in  conjunction  with  her  husband,  that 
she  may  make  a  deed  of  any  description ;  not  merely  a  deed  of  bargain 
and  sale,  founded  on  a  valuable  consideration,  but  a  deed  of  gift,  or 
release,  or  a  deed  of  conveyance  for  any  purpose  whatever.*  And  it 
is  held  that  though  a  statute  impliedly  prohibits  a  conveyance  by  the 
wife  of  her  lands  as  security  for  her  husband's  debts,  yet,  under  a 

■ 

Doe   y.   Howland,   8    Cow.    (N.    T.)  tion,  if  made  voltuitarily,  and  without 

277,    18    Am.    Dec.    445;    Martin    v.  any  imposition  being  practiced  upon 

D welly,  6  Wend.   (N.  Y.)   9,  21  Am.  her.      This    pronouncement,    however, 

Dec.  245;   Watson  v.  Bailey,  1  Bin.  was  characterized  as  a  dictum  and  dis- 

(Pa.)    470,   2   Am.   Dec.   462;    Jour-  approved  in  Fitzgerald  v.  Turner,  43 

dan  V.  tlourdan,  9  Serg.  &  R.   (Pa.)  Tex.  79.    See  Acknowledgments,  vol. 

268,   11   Am.  Dec.   724;   Schrader   v.  1,  p.  299,  as  regards  the  general  requi- 

Decker,  9  Pa.  St.  14,  49  Am.  Dec.  538 ;  sites   and   sufficiency  of   acknowledg- 

Cravens  v.  White,  73  Tex.  577,  11  S.  ments  of  married  women. 

W.  543,  15  A.  S.  R.  803;  Hayden  v.  20.  Meade  v.  Clark,  159  Pa.  St.  159, 

Moffatt,  74  Tex.  647,  12  S.  W.  820,  15  28  Atl.  214,  39  A.  S.  R.  669,  23  L.R.A. 

A.  S.  R.  866;  Shanks  v.  Lancaster,  5  479. 

Grat.    (Va.)    110,  60  Am.  Dec.  108;  1.  Logan  ▼.  Gardner,  136  Pa.   St 

Healy  v.  Rowan,  5  Grat.   (Va.)  414,  588,  20  Atl.  625,  20  A.  S.  R.  939. 

52  Am.  Dec.  94;  Pickens  v.  Knisely,  2.  Cockrill  v.  Hutchinson,  135  Mo. 

29  W.  Va.  1,  11  S.  E.  932,  6  A.  S.  R.  67,  36  S.  W.  375,  58  A.  S.  R.  564. 

622;  Central  Land  Co.  v.  Laidley,  32  Note:  22  L.R.A.  780. 

W.  Va.  134,  9  S.  E.  61,  25  A.  S.  R.  3.  Grapengether  v.  Fejervary,  9  la. 

797,  3  L.R.A.  826  and  note;  Bensimer  163,  74  Am.  Dec.  336;  McKesson  v. 

v.  FiU,  35  W.  Va.  15,  12  S.  E.  1078,  Stanton,  50  Wis.  297,  6  N.  W.  881,  36 

29  A.  S.  R.  774.    But  see  Womack  v.  Am.  Rep.  850. 

Womack,  8  Tei.  397,  58  Am.  Dec.  119,  4.  Belford  v.  Crane,  16  N.  J.  Eq. 

in  which  it  was  said  that  a  conveyance  265,  84  Am.  Dec.  155. 

by  a  wife  of  her  separate  property  in  6.  Stacey  v.  Walter,  125  Ala.  291, 

dischaige  of  a  debt  chargeable  exclu-  28   So.  89,  82  A.  S.  B.  235;   Scar- 

sively  upon  and  incurred  for  the  pros-  borough  v.  Watkins,  9  B.  Mon.  (Ky.) 

ervation  of  her  separate  estate  will  be  540,  50  Am.  Dec.  528. 

sustained,  without  her  privy  examina- 
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general  power  to  convey  or  alienate^  her  conveyance  in  absolute  pay* 
ment  of  his  debt  is  valid.*  Sometimes,  however,  it  is  provided  that 
any  sale  by  a  wife  of  her  separate  property  made  to  a  creditor  of  her 
husband  in  payment  or  extinguishment  of  his  debt,  shall  be  absolutely 
void.  And  under  such  a  statute  if  the  purchaser  be  not  the  actual 
creditor,  but  the  agent  of  one  who  participates  with  him  in  the  scheme 
for  the  effectuation  of  which  the  deed  was  executed,  the  sale  is  equally 
void  and  the  deed  of  no  effect;  and  the  possession  of  the  property 
having  been  surrendered  to  the  grantee,  the  wife  may  subsequently 
maintain  ejectment  against  the  grantee  or  those  holding  under  him 
with  notice  of  the  defect  in  the  consideration.'  Where  the  statute 
merely  confers  power  on  a  married  woman  to  sell  her  separate  real 
estate  and  make  provision  for  the  disposition  of  the  proceeds,  it  has 
been  held  that  this  confers  power  to  convey  only  by  a  bona  fide  deed 
of  bargain  and  sale,  the  oonside^'ation  of  which  would  inure  to  the 
benefit  of  the  wife  to  be  disposed  of  as  provided  in  the  statute  for  her 
benefit,  and  does  not  include  a  power  to  convey  by  deed  of  gift  or  in 
payment  of  a  debt  of  a  third  person,  and  that  though  the  deed  was 
in  the  form  of  a  deed  of  bargain  and  sale,  reciting  a  valuable  con- 
sideration^ she  is  not  estopped  to  deny  that  the  deed  was  without 
consideration  as  to  her.* 

348.  Disability  of  Infancy  Superadded  to  Coverture  Generally. — 
In  case  of  conveyance  by  a  married  woman  it  sometimes  happens 
that  to  the  disability  of  coverture  is  superadded  that  of  infancy,  and 
in  such  a  case  the  disability  of  infancy  would  render  the  conveyance 
voidable  irrespective  of  the  coverture ;  and  the  statutes  providing  that 
a  married  woman  may  convey  her  lands  in  a  certain  manner,  are 
not  construed  to  remove  also  the  disability  of  infancy,  and  authorize 
an  infant  feme  covert  to  convey  in  the  manner  specified,  but  no 
greater  effect  is  given  to  the  deed  of  an  infant  feme  covert  than  if 
she  were  unmarried.*    This  is  also  true  though  the  statute  does  not 

6.  Pratt  Land,  etc.,  Co.  v.  McClain,  L.R.A.  741;  Sims  v.  Bardoner,  86 
135  Ala.  452,  33  So.  185,  93  A.  S.  R.  lad.  87,  44  Am.  Rep.  263 ;  Richard- 
35.  -son  V.  Pate,  93  Ind.  423,  47  Am.  Rep. 

7.  Bond  V.  Sullivan,  133  Oa,  160,  374;  Phillips  v.  Green,  3  A.  K.  Marsh. 
65  S.  E.  376,  134  A.  S.  R.  199.  (Ky.)  7,  13  Am.  Dec.  124;  SeweU  v. 

8.  Stacey  v.  Walter,  1.25  Ala.  291,  SeweU,  92  Ky.  500,  18  S.  W.  162,  36 
28  So.  89,  82  A.  S.  H.  235,  announcing  A.  S.  R.  606;  Chandler  ▼.  McKinney, 
the  rule  und<r  an  early  statute  which  6  Mich.  217,  74  Am.  Dec.  686;  Mark- 
howevar  h&s  been  amended  so  as  to  ham  v.  Merrett,  7  How.  (Miss.)  437, 
-permit  deeds  of  g^if t.  40  Am.  Dec.  76 ;  Youse  v.  Norcum,  12 

>.  Hitz  V.  Jenks,  123  U.  S.  297,  8  Mo.  549,  51  Am.  Dec.  175;  Norcum 

?5.  Ct.  143,  31  U.  S.  (L.  ed.)  156;  Boy-  v.  Sheahan,  21  Mo.  25,  64  Am.  Dec. 

Kin  V.  Rain,  28  Ala.  332,  65  Am.  Dec.  214;  Harris  v.  Ross,  86  Mo.  89,  56 

349;  Harrod  v.  Myers,  21  Ark.  592,  Am.  Rep.  411;  Craig  v.  Van  Bebber, 

76  Am.  Dec.  409;  Watson  v.  Billings,  100  Mo.  584,  13  S.  W.  906,  18  A.  S. 

38  Ark.  278,  42  Am.  Rep.  1;  Stull  v.  R.  569;  Sandford  v.  McLean,  3  Paige 

Harris,  51  Ark.  294,  11  S.  W.  104,  2  (N.  Y.)  117,  23  Am.  Dec  773;  Boo} 
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eontain  the  usual  provision  that  the  deed  of  a  married  woman  executed 
as  provided  by  the  statute  shall  have  the  same  effect  to  convey  her 
title  as  if  she  had  been  an  unmarried  woman.^^  Such  a  view  is 
eminently  proper.  There  is  a  plain  and  obvious  distinction  between 
the  disability  of  coverture  and  that  of  infancy.  The  first  arises  from 
a  supposed  want  of  will,  on  account  of  the  legal  power  and  coercion 
which  the  husband  may  exercise  over  the  volition  of  the  wife,  whereas 
the  disability  of  infancy  arises  from  the  supposed  want  of  capacity 
and  judgment  in  the  infant  to  contract  understandingly.^^  And  the 
mere  fact  that  a  married  woman  who  executed  a  deed  while  still  a 
minor  appeared  to  be  of  full  age,  and  that  the  grantee,  when  he  made 
his  purchase,  believed  her  to  be  of  full  age,  will  not  estop  her  to  avoid 
the  deed.*^ 

349.  Infancy  and  Coverture  as  Separate  Disabilities;  Disaffirm- 
ance.— ^In  case  of  a  conveyance  by  an  infant  feme  covert,  the  dis- 
abilities of  coverture  and  infancy  are  separate  and  independent,  and 
the  mere  fact  that  they  both  occur  in  connection  with  the  same 
act  does  not  give  either  of  them  any  greater  force  than  it  would  have 
had  separately.  If,  therefore,  an  infant  feme  covert  has  executed  a 
deed  properly,  the  only  objection  the  party  relying  on  it  has  to  meet 
is  that  of  infancy.**  So  a  deed  executed  by  an  infant  feme  covert 
in  the  manner  prescribed  by  statute  for  conveyances  by  married 
women  is  merely  voidable  as  in  case  of  conveyances  by  other  infants 
and  not  void.**  So  it  has  been  held  that  if  an  infant  wife  with  her 
husband  duly  executes  and  acknowledges  a  deed  of  her  land,  and 
authorizes  him  to  deliver  it,  and  he  delivers  it  after  she  comes  of  age, 
with  her  consent,  she  is  bound  thereby.  In  such  a  case  the  only  objec- 
tion to  the  validity  of  the  deed  is  the  infancy  of  the  wife,  and  that 
objection  is  vitiated  by  the  delivery  of  the  deed,  at  which  time  it  first 

v.  Mix,  17  Wend.  (N.  Y.)  119,  31  Am.  13.  Sims  v.  Smith,  99  Ind.  469,  50 

Dec.  285;  Schrader  v.  Decker,  9  Pa.  Am.  Rep.  99;  Logan  v.  Gkurdner,  136 

St.  14,  49  Am.  Dec.  538 ;  Logan  v.  Pa.  St.  588,  20  Ati.  625,  20  A.  S.  R. 

Gardner,  136  Pa.  St.  588,  20  Atl.  625,  939. 

20  A.  S.  R.  939;  McMorris  v.  Webb,  14.  Logan  v.  Gardner,  136  Pa.  St. 

17  S.  C.  558,  43  Am.  Rep.  629;  WU-  688,  20  Atl.  625,  20  A.  S.  R.  939  (dis- 
son  V.  Branch,  77  Va.  65,  46  Am.  Rep.  approving  the  dictum  of  Chief  Jns- 
709;  Blake  v.  HoUandsworth,  71  W.  tice  Gibson  in  Schrader  v.  Decker,  9 
Va.  387,  76  S.  E.  814,  43  L.R.A.(N.S.)  Pa.  St.  14,  49  Am.  Dec.  538,  that  the 
714.  deed  "being  executed  while  the  wife 

Note :  18  A.  S.  R.  584.  was   an   infant,   is   absolutely   void/' 

See  Infants,  as  regards  the  gen-  which  it  is  said  must  be  referred  to 

eral  capacity  of  infants  to  convey.  the  unsettled  position  of  the  law  at 

10.  Youse  V.  Norcum,  12  Mo.  549,  that  time). 

61  Am.  Dec.  175.  Note :  18  A.  S.  R.  584. 

11.  Sandford  v.   McLean,   3  Paige  See  Infants,  for  the  general  prin- 
(N.  Y.)  117,  23  Am.  Dec.  773.  ciple  as  to  whether  deeds  of  tnfantt 

12.  Sewell  v.  Sewell,  92  Ky.  500,  are  void  or  voidable. 

18  S.  W.  162,  36  A.  S.  B.  606. 
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becomes  eflfective,  after  the  infant's  majority.^*  Still  in  the  case  of 
a  minor  who  is  also  a  married  woman  at  the  time  the  conveyance  was 
duly  executed;  the  right  of  disaffirmance  will  exist  as  long  as  she 
remains  covert,  unless  legislation  has  swept  away  the  disabilities  of 
coverture.^*  But  where  a  deed  is  executed  by  an  infant  her  subse- 
quent marriage. after  majority  does  not  extend  the  time  for  her  dis- 
affirmance of  the  deed ;  *'  If,  however,  her  subsequent  marriage  was 
during  infancy,  her  right  to  disaffirm  the  deed  would  be  kept  alive 
during  her  coverture.*^  Where  the  husband  joins  in  the  deed  of  his 
infant  wife  whereby  her  lands  are  conveyed,  of  course  this  would 
operate  to  convey  his  interest  in  the  land  jure  uxoris  and  would  be 
effective  to  this  extent  where  his  common  law  rights  in  this  respect 
have  not  been  abolished;  *•  but  where  the  land  is  the  statutory  separate 
estate  of  the  wife,  it  may  be  avoided  by  her  at  any  time  after  reaching 
her  majority  as  in  case  of  other  conveyances  by  infants.*®  So  it  has 
been  held  that  a  married  woman  may  disaffirm  a  deed  of  her  land 
executed  during  minority,  with  her  hufband,  by  a  conveyance  of  the 
same  land  to  another,  executed  by  herself  and  husband  after  she  has 
attained  her  majority.* 

350.  Defective  Conveyance  Operating  by  Way  of  Estoppel. — ^It 
is  the  well  recognized  general  view  that  the  conveyance  of  a  married 
woman  cannot  operate  against  her  by  way  of  estoppel  where,  because 
not  executed  in  conformity  with  the  statute,  it  cannot  operate  directly 
as  a  conveyance.  This  is  manifestly  just  and  proper;  a  ruling  which 
would  give  effect  to  a  covenant  of  a  married  woman  as  a  quasi  con- 
veyance of  her  real  estate  attempted  by  her  to  be  conveyed  without 
a  compliance  with  the  requirements  of  the  statutes  would  be  in 
flagrant  violation  of  the  spirit  and  letter  of  the  law  in  regard  to  the 
transfer  of  real  estate  by  married  women  for  whose  protection  the 
requirements  are  demanded.*    So  it  has  been  said  tliat  if  in  a  convey- 

15.  Evansville,  etc.,  R.  Co.  v.  Mc-  Bardoner,  86  Ind.  87,  44  Am.  Bep. 
Eee,  99  Ind.  519,  50  Am.  Rep.  102.  263. 

16.  Sims  v.  Everhardt,  102  U.  S.  20.  Sewell  v.  Sewell,  92  Ky.  500, 18 
300,  26  U.  S.  (L.  ed.)  87;  Watson  v.  S.  W.  162,  36  A.  S.  R.  606;  Craig  v. 
BiUings,  38  Ark.  278,  42  Am.  Rep.  1;  Van  Bebber,  100  Mo.  584,  13  S.  W. 
StuU  V.  Harris,  51  Ark.  294,  11  S.  W.  906,  18  A.  S.  R.  569. 

104,  2  L.R.A.  741;  Sims  v.  Bardoner,  1.  Norcom  v.  Sheahan,  21  Mo.  25, 

86  Ind.  87,  44  Am.  Rep.  263;  Rich-  64  Am.  Dec  214. 

ardson  v.  Pate,  93  Ind.  423,  47  Am.  2.  Wilder  v.  Wilder,  89  Ala.  414,  7 

Rep.  374;  MeMorris  v.  Webb,  17  S.  So.  767,  18  A.  S.  R.  130,  9  L.R.A. 

C.  558,  43  Am.  Rep.  629;  Wilson  v.  97;  Lowell  v.  Daniels,  2  Gray  (Mass.) 

Branch,  77  Va.  65,  46  Am.  Rep.  709.  161,  61  Am.  Dec.  448;  Smith  v.  In- 

17.  Keil  V.  Healy,  84  lU.  104,  25  gram,  132  N.  C.  959,  44  S.  E.  643,  95 
Am.  Rep.  434.  A.  S.  R.  680;  Innis  v.  Templeton,  93 

18.  Birch  v.  Linton,  78  Va.  584,  49  Pa.  St.  262,  40  Am.  Rep.  643;  Daniel 
Am.  Rep.  381.  v.  Mason,  90  Tex.  240,  38  S.  W.  161, 

19.  Junction  R.  Co.  v.  Harris,  9  59  A.  S.  R.  815;  Cauble  v.  Worsham 
Ind.  184,  68  Am.  Dec.  618;  Sims  v.  96  Tex.  86|  70  S.  W.  737,  97  A.  S.  R. 

1312 


13  E*  a  L.  HUSBAND  AND  WIFE  §  350 

ance  by  a  married  woman  she  were  to  covenant  that  she  was  sole^  was 
seized  in  her  own  right  and  had  full  power  to  convey,  such  covenant 
would  avail  the  grantee  nothing.*  Thus  a  married  woman  is  not 
estopped  from  asserting  the  invalidity  of  a  conveyance  of  her  real 
property  not  executed  in  the  mode  required  by  statute,  though  she 
has  received  a  valuable  consideration  and  her  vendee  has  been  let 
into  possession  and  has  made  valuable  improvements.^  And  it  has 
been  held  that  a  married  wonjan  is  not  estopped  to  deny  the  validity 
of  her  improperly  acknowledged  deed  conveying  her  land  for  a  right 
of  way  for  a  railway,  thougli  without  fraud  on  her  part  she  may  thus 
have  induced  the  railway  company  to  construct  its  road  along  the 
route  taken.*  So  a  married  woman  cannot  by  admissions  affect  her 
title  to  real  estate,  for  to  do  this  would  be  practically  to  dispense  with 
the  limitations  the  law  has  imposed  on  her  capacity  to  alienate  her 
estate.*  And  where  a  married  woman's  name  is  forged  to  a  deed 
purporting  to  release  her  dower,  her  failure  after  knowledge  of  such 
fact  to  notify  the  purchaser,  or  those  claiming  under  her  in  good 
faith,  of  the  fact  of  the  forgery,  does  not  estop  her  to  deny  her  sig- 
nature.' In  some  cases,  however,  operation  has  been  given  to  defective 
conveyances  by  married  women  by  way  of  estoppel.  Thus  where  a 
married  woman  exchanged  lands  and  received  a  perfect  deed,  but  gave 
one  the  certificate  of  acknowledgment  to  which  was  fatally  defective., 
and  discovering  the  defect  long  thereafter,  ui^dertook  to  assert  her 
title,  though  meantime  she  had  sold  the  lands  received,  and  with  the 
proceeds  purchased  others,  and  her  grantee  had  sold  part  of  the  lands 
deeded  by  her,  with  warranty,  and  made  valuable  improvements  on  tho 
rest,  it  was  held,  that  she  was  estopped.®  So  where  a  wife  and  her 
husband  instituted  an  action  in  which  a  judgment  was  rendered  for 
the  sale  of  her  land  to  enable  her  to  convey  a  good  title,  and  after 
iiuch  sale  to  a  .bona  fide  purchaser  the  proceeds  were  invested  in  real 

•871;  Lewis  v.  Apperson,  103  Va.  624,  ens,  96  Ky.  401,  29  S.  W.  14,  49  A.  S. 
49  S.  E.  978,  106  A.  S.  R.  903,  68  R.  303,  also  holding  that  if  she  stands 
L.R.A.  867 ;  Central  Land  Co.  v.  Laid-  by  and  allows  the  road  to  be  built  on 
ley,  32  W.  Va.  134,  9  S.  E.  61,  25  her  land  without  objection,  she  can- 
A.  S.  R.  797,  3  L.R.A.  826;  William-  not  require  the  company  lo  tear  up 
son  V.  Jones,  43  W.  Ya.  562,  27  S.  E.  its  tracks  and  quit  the  occupancy  of 
411,  64  A.  S.  R.  891,  38  L.R.A.  694.  the  premises,  but  she  is  entitled  to  re- 
Note:  57  A.  S.  R.  170.  cover  damages. 
See  also  Estoppel,  vol.  10,  p.  739.  6.  McGregor    v.    Wash,    10    Gray 

3.  Lowell  V.  Daniels,  2  Gray  (Mass.)  (Mass.)  72,  69  Am.  Dec.  305;  Wald- 
161,  61  Am.  Dec.  448.  ron  v.  Harvey,  54  W.   Va.   608,  46 

4.  Smith  V.  Ingram,  130  N.  C.  100,  S.  E.  603,  102  A.  S.  R.  959. 

40  S.  E.  984,  61  L.R.A.  878,  132  N.  7.  Hunt  v.  Reilly,  24  R.  L  68,  52 
C.  959,  44  S.  E.  643,  95  A.  S.  R.  680;  Atl.  681,  96  A.  S.  R.  707,  59  L.R.A. 
Innis  V.  Templeton,  95  Pa.  St.  262,  206. 

40  Am.  Rep.  643.  8,  Shivers    v.    Simmons,    54    Miss, 

.     6.  Louisville,  etc.,  R.  Co   v.  Steph-  520,  28  Am.  Rep.  372, 
R.  C.  L.  Vol.  XIII.— 83.     1313 
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estate  in  her  name  and  for  her  benefit,  she  was  held  estopped,  after 
having  acquiesced  in  the  sale  for  twenty  years,  from  dispossessing  %h% 
purchaser,  though  the  deed  did  not  convey  a  perfect  title,  except  upon 
the  equitable  terms  ef  restoring  the  statu  quo.* 

351.  General  Rights  of  Grantee  under  Befective  Conveyance. — 
Since  a  married  woman's  deed  not  executed  in  conformity  to  the 
statute  is  absolutely  void,  it  has  been  held  that  her  grantee  has  n% 
lien  on  the  land  for  purchase  money  paid  to  and  spent  by  her,  and 
this  because  of  the  policy  of  the  law  which  forbids  all  dealings  with 
a  feme  covert  unless  conducted  in  the  manner  prescribed  by  statute, 
and  which  throws  the  risk  in  every  case  on  the  party  that  knowingly 
deals  with  her.  On  the  othw  hand  if  a  feme  covert  should  retain  and 
have  actually  in  hand  the  money  paid  her  for  her  defective  and  dis- 
affirmed conveyance,  the  grantee  would  be  permitted  to  recover  the 
same  at  law,  and  if  she  has  converted  the  purchase  money  into  other 
property  so  as  to  be  traceable,  the  grantor  might  pursue  it  in  its  new 
shape  by  a  proceeding  directed  against  the  property,  and  subject  it 
to  the  satisfaction  of  his  demand.  As  regards  improvements  placed 
upon  the  land  by  the  grantee  neither  he  nor  bona  fide  purchasers 
from  him  would  have  any  claim  upon  the  woman  or  lien  on  the  land 
for  reimbursement,  except  as  against  her  claim  for  damages  for  use 
and  detention. *♦ 

352,  Reformation  «nd  Enforcement  of  Defective  Conveyance. — ^A 
court  of  equity  will  not  aid  the  defective  execution  of  a  statutory 
power  conferred  upon  a  married  woman ;  **  therefore,  as  a  general  rule, 
the  deed  of  a  married  woman  will  not  be  reformed  by  a  court  of 
equity  to  correct  matters  of  substance  where  the  statutes  have  not 
placed  them,  as  regards  their  conveyances,  on  the  same  footing  as  a 
feme  sole.**  This  is  especially  tme  as  regards  reformation  to  correct 
matters  relating  to  the  form  of  execution ;  *•  still  it  extends  to  a  ref or- 

9.  McDanell  v.  Landrum,  87  Ky.  20  HI.  137,  71  Am.  Dee.  257;  Sndl  v. 
404,  9  S.  W.  223,  12  A.  S.  R.  500.         Snell,  123  lU.  403,  14  N.  E.  684,  5  A. 

10.  Scott  V.  Battle,  85  N.  C.  184,  39  S.  R.  526 ;  Gh-apengether  v.  Fejervarv, 
Am.  Rep.  ^94.  9  la.  163,  74  Am.  Dec.  336;  McRey- 

As   regards   claims   for  betterment  nolds  v.  Grubb,  150  Mo.  352,  51  S.  W. 

upon  lands  by  persons  in  possession  822,  73  A.  S.  R.  448;  Martin  v.  Dwel- 

under  bona  fide  claim  ef  title,  see  gen-  ly,  6  Wend.  (N.  Y.)  9,  21  Am.  Dec. 

erally,  Improvsmxnts.  245;  Carr  ▼.  Williams,  10  Ohio  305, 

And  as  regards  set-off  of  the  value  36  Am.  Dec.  87;  Purcell  v.  GK>shon,  17 

of  betterments  upon  elaim  for  mesne  Ohio  105,  49  Am.  Dee.  448;  Williams 

profits,  see  Ejioiicent,  vol.  9,  p.  946.  v.  Cudd,  26  S.  C.  213,  2  S.  E.  14,  4 

11.  Williams  v.  Cudd,  26  S.  C.  213,  A.  S.  R.  714. 

2  S.  E.  14,  4  A.  S.  R.  714.  Notes:  71  Am.  Dec.  259;  5  A.  S.  R. 

12.  Bowden  v.  Bland,  53  Ark.  53,  531;  65  A.  S.  R.  511;  87  A.  S.  R.  503. 
13  S.  W.  420,  22  A.  S.  R.  179 ;  Leonis  13.  Gardner  v.  Moore,  75  Ala.  394, 
V.  Lazzarovich,  55  Cal.  62,  51  Am.  51  Am.  Rep.  454;  Cox  v.  Holeomb,  87 
Rep.    458    aote;    Moultcm    t.    Kurd,  Ala.  589,  6  So.  309,  13  A.  8.  S.  79; 
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mation  to  correct  »  mistake  in  regard  to  the  interest  of  the  married 
woman  intended  to  be  conveyed,**  or  a  failure  to  name  the  wife  as  a 
grantor  in  a  deed  which  she  signed  and  acknowledged,*'^  and  has  also 
been  extended  to  a  misdescription  as  regards  the  property  itself  in- 
tended to  be  conveyed.**  On  the  other  hand,  it  has  been  held  in  well 
considered  cases  that,  while  a  court  of  equity  will  not  reform  a  mar- 
ried woman's  deed  to  correct  matters  relating  to  the  statutory  require- 
ments  as  to  execution,  still  if  her  deed  is  duly  executed  it  may  be 
reformed  to  correct  a  mistake  in  the  description  of  the  land  intended 
to  be  conveyed.*'  The  reason  for  such  holding  is  that  causing  the 
true  discription  to  be  read  into  the  deed  neither  makes  a  new  con- 
veyance nor  changes  an  old  one;  it  simply  makes  the  conveyance 
effective  by  applying  it  to  the  property  intended  to  be  included.** 
A  statute  enacted  to  validate  deeds  by  married  women  defectively 
acknowledged  does  not  apply  to  a  deed  defectively  describing  the 
interest  intended  to  be  conveyed  by  a  married  woman,  so  as  to  author- 
Martin  V.  Dwelly,  6  Wend.  (N.  T.)  9,  tion  in  a  deed  made  by  mutual  mift- 
21  Am.  Dec.  245.  take,  and  executed  by  husband  and 

Notes:  19  Am.  Dec.  230;  22  A  8.  wife,  conveying  land  held  by  them  a» 
R.  182 ;  65  A.  S.  B.  512.  tenants  in  common,  and  constituting 

14.  Bowden  v.  Bland,  53  Ark.  53,  part  of  their  homestead,  when  it  ap- 
13  S.  W.  420,  22  A.  S.  R.  179 ;  Purcell  pears  that  the  purchaser  paid  full 
Y.  Gashom,  17  Ohio  105,  49  Am.  Dec.  value  and  the  conveyance  was  suffi- 
448;  Williams  v.  Cudd,  26  S.  0.  213,  cient  to  pass  the  wife's  interest, 
2  S.  E.  14,  4  A.  S.  R.  714.  though  she  was  ignorant  of  the  fact 

15.  Qardner  v.  Moore,  75  Ala.  394,  that  she  was  a  part  owner  of  the  l^nd 
51  Am.  Rep.  454;  Carr  v.  Williams,  conveyed.  In  California  it  is  held  in 
10  Ohio  305,  36  Am.  Dec.  87.  Stevens  v.  Holman,  112  Cal.  345,  44 

16.  Leonis  v.  Lazzarovich,  55  CaL  Pac.  670,  53  A.  S.  R.  216,  that  if  a 
52,  51  Am.  Rep.  458  note;  McRey-  husband  and  wife  agreed  to  mortgage 
nolds  V.  Grubb,  150  Mo.  352,  51  S.  their  homestead,  and  executed  a  mort- 
W.  822,  73  A.  S.  R.  448.  See  also  gage  which  they  knew  did  not  include- 
O'Malley  v.  Ruddy,  79  Wis.  147,  48  the  whole  thereof,  but  which  they 
N.  W.  116,  24  A.  S.  R.  702.  knew  was  accepted  by  the  mortgagee 

Notes :  5  A.  S.  R.  531 ;  65  A.  S.  R.  in  the  belief  that  it  included  all  of  the 

513.  homestead,  the  mortgage  may  be  re- 

17.  Gardner  v.  Moore,  75  Ala.  394,  formed  so  as  to  include  all  the  land 
51  Am.  Rep.  454;  Witherington  v.  which  was  agreed  to  be  mortgaged. 
Mason,  86  Ala.  345,  5  So.  679,  11  A.  The  court  in  this  case  attempts  to  dis> 
S.  R.  41;  Parker  v.  Parker,  88  Ala.  tinguish  Leonis  v.  Lazzarovich,  55 
362,  6  So.  740,  16  A.  S.  R.  52;  Her-  Cal.  52,  51  Am.  Rep.  458  note,  cit- 
ring  V.  Fitts,  43  Fla.  54,  30  So.  804,  ed  in  above  note.  There  is,  however, 
99  A.  S.  R.  108;  Christensen  v.  Hoi-  no  valid  basis  for  the  distinction  made 
lingsworth,  6  Idaho  87,  53  Pac.  211,  and  Temple,  J.,  dissented  expressly  on 
96  A.  S.  R.  256;  Snell  v.  Snell,  123  the  ground  that  the  Leonis  Case  con- 
111.  403,  14  N.  E.  684,  5  A.  S.  R.  526.  trols.     However,  it  is  si^gested  that 

Notes:  65  A.  S.  R.  513;  77  A.  S.  the  element  of  fraud  may  be  itself  a 
R.  804.  ground  for  the  court  to  act  upon. 

In  Parker  v.  Parker,  88  Ala.  362,       18.  Herring  v.  Fitts,  43  Fla.  54,  30 
6  So.  740,  16  A.  S.  R.  52,  it  is  held    So.  804,  99  A.  S.  R.  108. 
that  equity  will  correct  a  misdescrip- 
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ize  the  reformation  of  such  a  deed  in  this  respect.^*  ^  It  is  also  generally 
well  settled  in  equity  that  a  deed  of  a  married  woman  defectively 
executed  and  therefore  inoperative  at  law,  will  not  be  treated  as  an 
agreement  to  convey  and  specifically  enforced  against  her  as  such.** 
On  the  other  hand,  under  the  modern  legislation  in  a  number  of 
jurisdictions  placing  married  women  on  the  same  footing  as  a  feme 
sote,  with  full  authority  to  dispose  of  their  real  estate,  they  must, 
like  other  persons,  perform  their  contracts,  and  if  they  fail  to  do  so 
they  are  amenable  to  legal  process  to  the  same  extent  as  if  they  were 
unmarried  and  therefore  reformation  of  their  deeds  of  conveyance 
may  be  decreed.^  And  it  has  been  said  that  a  deed  defectively  executed 
may,  in  this  respect,  be  reformed.*  Where  by  mistake  of  fact  as  to 
the  ownership  of  the  lands  a  mortgage  by  husband  and  wife  conveys 
only  the  estate  of  the  wife,  whereas  the  agreement  was  that  it  should 
include  the  interest  of  either  spouse  in  the  land,  it  may  be  reformed 
so  as  to  include  the  husband's  interest.* 

353.  Effect  of  Duress  or  Fraud. — ^A  married  woman's  deed  may  be 
avoided  as  to  a  pujx^haser  with  notice,  but  not  as  to  a  purchaser  with- 
out notice,  by  proof  of  duress^  or  fraud,^  and  an  acknowledgment 

19.  Bowden  v.  Bland,  53  Ark.  53,  290,  26  L.R.A.  803;  Central  Bank  of 
13  S.  W.  420,  22  A  S.  R.  179.  Frederick  v.  Copeland,  18  Md.  305,  81 

20.  Ross  V.  Singleton,  1  Del.  Ch.  Am.  Dec.  597;  Tapley  v.  Tapley,  10 
149,  12  Am.  Dec.  86;  Martin  v.  Dwel-  Minn.  448,  88  Am,  Dec.  76;  Eadie  v. 
ly,  6  Wend.  (N.  Y.)  9,  21  Am.  Dec.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
245;  Carr  v.  Williams,  10  Ohio  305,  395;  Louden  v.  Blythe,  27  Pa.  St. 
36  Am.  Dec.  87.  22,   67   Am.   Dec.   442;    Singer  M^. 

Note:  19  Am.  Dec.  230,  231.  Co.  v.  Roake,  84  Pa.  St.  442,  24  Am. 

1.  Snell  V.  Snell,  123  111.  403,  14  Rep.  204;  Gorringe  v.  Reed,  23  Utah 
N.  E.  684,  5  A.  S.  R.  526.  120,  63  Pac.  902,  90  A.  S:  R.  692 ; 

2.  Snell  V.  Snell,  123  111.  403,  14  N.  Mack  v.  Prang,  104  Wis.  1,  79  N.  W. 
E.  684,  5  A.  S.  R.  526.  In  this  state  770,  76  A.  S.  R.  848,  45  L.R.A.  407. 
however  the  statute  does  not  in  fact  as  The  deed  of  a  married  woman  ob- 
assumed  by  the  court  place  a  married  tained  by  duress  is  valuable  merely 
woman  on  the  same  footing  as  an  un-  and  her  ratification  thereof  by  a  sub- 
married  woman  as  the  former  could  sequent  quit  claim  deed  renders  the 
convey  only  by  a  duly  acknowledged  transaction  binding  upon  her.  Miller 
deed  in  which  her  husband  joined,  and  v.  Minor  Lumber  Co.,  98  Mich.  163,  57 
the  decision  that  the  deed  should  be  re-   N.  W.  101,  39  A.  S.  R.  524. 

formed  to  correct  the  misdescription  is       As  regards  what  constitutes  duress 

contrary  to  the  weight  of  authority  as  generally,  see  Duress,  vol.  9,  p.  713 

stated  above.     See  note  5  A.  S.  R.  et  seq. 
531.           *  5.  Spiegel  v.  Spiegel,  64  Mich.  345, 

3.  Livingston  v.  Murphy,  187  Mass.  31  N.  W.  328,  8  A.  S.  R.  826;  Dodge 
315,  72  N.  E.  1012,  105  A.  S.  R.  400.  v.  Hollinshead,  6  Minn.  25,  80  Am 

4.  Pratt  Land,  etc.,  Co.  v.  McClain,  Dec.  43;  Schrader  v.  Decker,  9  Pa.  St. 
135  Ala.  452,  33  So.  185,  93  A.  S.  R.  14,  49  Aul  Dec.  538;  Hartley  v.  Prosh, 
35;  Burton  v.  McMillan,  52  Fla.  469,  6  Tex.  208,  55  Am.  Dec.  772.  Ab 
42  So.  849, 120  A.  S.  R.  220,  11  Ann,  regards  what  constitutes  fraud,  see 
Cas.  380,  8  L.R.A.(N.S.)  991;  Thomp-  Fraud  and  DBcmr,  vol.  12,  p.  239. 
son  y.  Niggley,  53  Kan.  664,  35  Pac. 
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in  due  form  will  not  avoid  this  consequence.*  Duress  exercised  by 
the  husband  may  render  an  assignment  by  the  wife  of  her  chose  in 
action  ineflFectual  against  her.' 

354.  Contracts  to  Convey. — It  is  generally  held  that  the  capacity 
conferred  by  statute  on  a  married  woman  to  convey  her  land  in 
conjunction  with  her  husband  does  not  render  her  capable  of  mak- 
ing a  binding  executory  contract  to  convey,  and  therefore  such  a 
contract,  if  made,  is  void  and  will  not  support  an  action  at  law,* 
nor  will  a  court  of  equity  compel  specific  performance  of  it.*  On 
the  other  hand,  it  has  been  held  that  a  married  woman's  executory 
contract  io  convey  her  lands,  executed  with  all  the  formalities  required 
by  the  statute  for  a  conveyance,  is  binding  on  her  and  will  be  specifi- 
cally enforced  in  equity.^*  Where  a  married  woman  is  given  full 
power  to  contract  and  to  convey  her  real  estate  as  if  a  feme  sole,  her^ 
executory  contract  to  convey  is  binding  on  her,  and  when  she  is 
given  full  capacity  to  contract,  though  in  conveying  her  land  the 
joinder  of  her  husband  is  required,  well  considered  authorities  uphold 
her  executory  contract  to  convey  in  so  far  as  her  liability  in  damages 
for  its  breach  is  concerned,  though  it  cannot  be  specifically  enforced 

e.  Eyster  v.  Hatheway,  60  111.  521,  leigh  v.  Olines,  6  N.  H.  17,  23  Am. 

W  Am.  Dec.  537;  Dodge  v.  HoUins-  Dec.  705;  Martin  v.  Dwelly,  6  Wend, 

head,  6  Minn.  25,  80  Am.  Dec.  433;  (N.  Y.)  9,  21  Ain.  Deo.  245;  Battler  v. 

Baldwin  v.  Snowden,  11  Ohio  St.  203,  Buckingham,  5  Dug.   (Conn.)   492,  5 

78  Am.  Dec.  303;  Moore  v.  Fuller,  6  Am.  Dec.  174;  Stevens  v.  Parish,  29 

Ore.  272,  25  Am.  Rep.  524;  Sehrader  Ind.  260,  95  Am.  Dec.  636. 

V.  Decker,  9  Pa.  St.  14,  49  Am.  Dec.  9.  Bowden  v.  Bland,  63  Ark.  53,  13 

538  and  note;  Louden  v.  Blythe,  27  S.  W.  420,  22  A.  S.  B.  179;  Stevens 

Pa.  St.  22,  67  Am.  Dec.  442.  v.  Parish,  29  Ind.  260,  95  Am.  Dec. 

Note:  67  Am.  Dec.  445.  636. 

See  Acknowledgments,  vol.  1,  p.  .Note:  30  L.R.A.(N.S.)  354. 
293  et  seq.,  as  regards  the  general  pro-  See  Speoifio  Performance,  as  re- 
bative  value  of  certificates  of  acknowl-  gards  the  specific  performance  of  con- 
edgments.  In  Singer  Mfg.  Co.  v.  Rook,  tracts  to  convey  land  generally. 
84  Pa.  St.  442,  24  Am.  Rep.  204,  it  is  10.  Love  v.  Watkins,  40  Cal.  547,  6 
held  that  where  a  married  woman  exe-  Am.  Rep.  624;  Dankel  v.  Hunter,  61 
cutes  a  mortgage  as  a  continuing  se-  Pa.  St.  382,  100  Am.  Dec.  651. 
enrity  for  her  husband  in  his  dealings  In  Simons  v.  Bedell,  122  Cal.  341,  55 
with  the  mortgagee,  notice  to  the  mort-  Pac.  3,  68  A.  S.  R.  35,  it  is  held  that 
gagee  or  his  agent  at  any  time  there-  a    statute    providing    that    no    estate 
after,  that  the  mortgage  was  obtained  passes  in  the  real  property  of  a  mar- 
of  the  wife  by  fraud  or  duress,  will  ried  woman,  unless  by  grant  separate- 
terminate  the  security  so  far  as  re-  ly  •acknowledged  by  her,  does  not  ap- 
lates  to  subsequent  transactions.  ply  to  prevent  specific  performance  of 

7.  Fowler  v.  Butterly,  78  N.  Y.  68,  her  agreement  to  convey,  when  she  has 
34  Am.  Rep.  507.  accepted  a  voluntary  conveyance  made 

8.  Watters  v.  Wagley,  63  Ark.  509,  to  her  on  condition  that  she  convey  to 

14  S.  W.  774,  22  A.  S.  R.  232;  Rich-  the  grantor's  husband  other  land  to 
ardson  v.  De  Qiverville,  107  Mo,  422,  which  she  shall  succeed  as  the  grant- 
17  S.  W.  974,  28  A.  S.  R.  426;  Wad-  or's  heir. 
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against  her  if  her  husband  should  refuse  to  join  in  her  conveyance.^^ 
While  a  married  woman's  contract  to  convey  land  may  not  be  enforced 
specifically,  yet  she  will  not  be  permitted  so  to  conduct  herself  as 
to  defraud  another  and  escape  responsibility  if ,  in  the  nature  of  things, 
reparation  can  be  made.^*  Accordingly,  it  has  been  held  that  if  a 
married  woman  refuses  to  comply  with  her  contract  to  convey  land 
it  may  be  subjected  to  the  payment  of  the  amount  of  the  purchase 
price  paid  by  the  piu'chaser,  and  that  her  assignee  of  the  notes  for 
deferred  payments  of  the  purchase  price  may  subject  the  land  to  the 
payment  of  the  amount  paid  by  him  for  the  notes,  but  no  more,  the 
measure  of  his  recovery  being  the  extent  to  which  he  is  actually 
injured  or  damaged.^*  A  married  woman,  as  a  general  rule,  not 
having  capacity  to  bind  herself  to  the  performance  of  an  executory 
contract  to  convey  her  lands  the  party  assuming  to  contract  with  her, 
is  not,  in  law  or  in  equity,  obliged  to  perform  such  contract  on  his 
part;  as  the  obligation  of  a  contract  must  be  reciprocal  and  mutual 
between  the  parties  in  order  to  entitle  either  to  a  decree  for  specific 
performance  against  the  other  party.^^  To  what  extent,  or  imder 
what  circumstances,  however,  performance  or  part  performance  of  a 
contract  by  a  feme  covert  will  raise  such  an  equity  in  her  favor  that 
specific  performance  will  be  decreed  to  her,  is  not  so  clearly  settled. 
It  would  seem  safe,  however,  on  the  authorities,  to  say,  that  when  a 
feme  covert,  in  the  performance  of  her  contract,  has  so  changed  her 
condition  that  the  rescission  of  the  contract  would  not  place  her  in 
statu  quo,  and  the  other  contracting  party  is  tendered  full  perform- 
ance, or  can  be  made  secure  in  the  benefits  of  his  contract,  equity 
will  not  allow  him  to  say  that  he  is  not  bound  to  perform  on  his  part.^^ 
And  where  two  persons,  one  of  whom  is  a  married  woman,  covenant 
to  convey  real  estate  which  they  jointly  own,  it  has  been  held  that 
the  purchaser  cannot  set  up  the  coverture  in  avoidance  of  his  cove- 
nant to  purchase,  when  the  other  party  is  competent  and  willing  and 
offers  to  perform,  as  the  unmarried  person  would  have  been  liable 
for  all  the  damages  which  would  have  resulted  from  his  failure  to 
perform  the  contract  on  his  part.^* 

11.  McCoy  V.  Niblick,  228  Pa.  St.  tion  of  the  t>nrehase-money  bad  been 
342,  77  Atl.  651,  30  L.R.A.(N.S.)  353  paid,  she  attempted  to  repudiate  the 
and  note.  contract,  and  sued  to  reeover  the  land, 

12.  Newman  v.  Moore,  94  Ky.  147,  that  the  action  was  not  maintainable). 
21  S.  W.  759,  42  A.  S.  E.  343;  Boyd  18.  Newman  v.  Moore,  94  Ky.  147, 
V.  Turpin,  94  N.  C.  137,  55  Am.  Rep.  21  S.  W.  759,  42  A.  S.  R.  343. 

597  (holding  when  a  son  and  his  moth-  14.  Richards  v.  Doyle,  36  Ohio  St. 

er,  a  married  woman,  entered  into  an  37,  38  Am.  Rep.  550.     See  also  Spb- 

agreement  to  defraud  his  creditors,  in  dvic  Perforicakce. 

pursuance  of  which  he  conveyed  his  15.  Richards  v.  Doyle,  36  Ohio  St. 

lands  to  her,  and  in  her  name  and  as  37,  33  Am.  Rep.  550. 

her  agent  contracted  to  sell  them  to  a  16.  Richards  ▼.  Doyle,  36  Ohio  St. 

bona  fide  purchaser  and  after  a  per-  37,  38  Am.  Rep.  550. 
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355.  Dedication. — ^At  common  law  the  right  to  the  possession  of 
and  enjoyment  of  a  married  woman's  real  estate  vested  in  the  hus- 
band jure  uzorisi^^  and  it  would  follow  that  alone  she  could  not  dedi- 
cate it  to  a  public  uaci  but  by  joinder  with  her  husband  she  could 
dedicate  her  lands.^^  As  regards  her  separate  equitable  estate  she 
was  regarded  as  a  feme  sole^  and  could  dispose  of ,  charge  and  encum- 
ber it  in  like  manner  as  if  she  rested  under  no  marital  disability, 
and  this  would  include  ibe  power  to  make  a  dedication  with  respect 
to  such  estate.^*  So  it  is  surmised  that  as  regards  her  statutoiy  sepa- 
rate land  if  she  is  given  power  to  encumber,  alienate  or  dispose  of  it 
as  if  she  were  a  feme  sole,  without  the  assent  or  joinder  of  her  hus- 
band, she  may  make  a  dedication  as  regards  such  lands.  Where, 
however,  a  statute  requires  that  her  husband  shall  join  in  or  assent 
to  any  incumbrance,  alienation  or  conveyance  of  her  lands,  the  author- 
ities are  not  in  accord  as  to  her  power  to  make  a  dedication  without 
the  joinder  or  assent  of  her  husband.  According  to  the  view  taken 
by  one  line  of  authorities  her  power  in  this  regard  has  been  upheld 
though  the  statute  provided  that  she  should  have  no  power  to  encum- 
ber or  convey  such  land  except  by  deed  in  which  her  husband  shall 
join.  The  reason  for  such  holding  is  that  a  dedication  is  not  a  con- 
veyance; and  at  common  law  could  be  made  without  deed  or  other 
writing.^  On  the  other  hand,  the  view  is  taken  that  a  married  woman 
takes  only  such  an  estate  in  her  lands  as  the  grace  of  the  statute 
confers,  with  the  limitations  and  restrictions  imposed,  and  that  where 
the  statute  provides  that  she  cannot  ''alienate  or  mortgage  her  knds 
or  any  interest  therein''  without  the  joinder  or  consent  of  her  hus^ 
band,  she  has  no  power  to  make  a  dedication.^  A  general  power 
of  attorney  by  a  wife  conferring  power  to  sell  her  lands,  does  not 
authorize  a  dedication  for  street  purposes.* 

356.  Partition. — Where  a  parol  partition  between  cotenants  fol- 
lowed by  possession  is  recognis^ed  as  valid,*  it  seems  that  a  married 
woman  is  not  incapacitated  from  making  and  being  barred  by  such 
a  partition,  and  courts  of  equity  have  in  a  number  of  cases  given 
effect  to  such  a  partition,  if  fair  and  equal,  though  some  of  the  par- 
ties were  married  women.^    Such  a  partition  between  joint  tenants 

17.  See  supra,  par.  67.  8.  See  Partition. 

18.  Schenley   v.   Com.,    36   Pa.    St.       4.  Hardy  v.  Summers,  10  Gill  4b  J. 
28,  78  Am.  Dec.  359.  (Md.)  316,  32  Am.  Dec.  167;  Sutton 

Note:  27  Am.  Dec.  660.  v.  Porter,  119  Mo.  100,  24  S.  W.  760, 

19.  Vansandt    ▼.    Weir,    109    Ala.  41  A.  S.  R.  645;  Calhoun  ▼.  Hays,  8 
104,  19  So.  424,  32  L.R.A.  201.  Watts  &  S.  (Pa.)  127,  42  Am.  Dec. 

20.  Indianapolis  v.  Kingsbury,  101  275;  McMahan  v.  McMahan,  13  Pa. 
Ind.  200,  51  Am.  Rep.  749.  St.  376,  53  Am.  Dec.  481 ;  Aycock  v. 

1.  Vansandt  v.  Weir,  109  Ala.  104,  Kimbrough,  71  Tex.  330,  12  B.  W.  71, 
19  So.  424,  32  L.R.A.  201.  10  A.  S.  R.  745 ;  Cravens  v.  White,  73 

2.  Note:  84  A.  S.  E.  76a  Tex.  577,  11  S.  W.  543,  15  A.  S.  R. 

1319 


9  357  HUSBAND  AND  WIPE  13  R.  C.  L. 

or  tenants  in  common  does  not  fall  within  the  operation  of  a  statute 
regulating  the  transfer  of  the  real  estate  of  married  women ;  a  parol 
partition  being  a  division,  but  in  no  sense  a  conveyance,  of  lands 
and  only  vesting  the  equitable  title  of  the  respective  shares  in  the 
tenants  to  whom  allotted,  the  legal  title  remaining  as  before  partition 
but  held  in  trust  for  the  benefit  of  those  holding  the  equitable  inter- 
est.^ So  it  has  been  held  that  mere  coverture  of  one  of  the  parties 
to  an  agreement  for  partition  of  real  estate  is  not  sufficient  to  invali- 
date it,  where  the  agreement  was  made  in  the  presence  of  her  hus- 
band, assented  to  by  him,  consummated  by  an  actual  division,  and 
possession  taken  and  thereafter  held  according  to  it.*  Though  the 
deed  of  a  married  woman  purporting  to  convey  her  undivided  share 
to  her  cotenants  in  the  portion  set  apart  to  them  should  be  executed 
as  required  by  the  statute  for  the  conveyance  of  her  lands,  still  where 
parol  partitions  are  recognized  and  protected,  her  deed  of  partition, 
though  inoperative  as  a  deed  by  reason  of  its  defective  execution  may, 
taken  with  other  evidence,  establish  a  parol  partition,  as  the  courts 
will  not  permit  it  to  be  disturbed  unless  it  was  unequal  when  made.' 
On  the  other  hand,  if  a  parol  partition  is  considered  as  within  the 
operation  of  the  statute  of  frauds,  and  mutual  conveyances  between 
the  parties  are  required,  a  married  woman's  incapacity  to  convey  with- 
out a  compliance  with  the  statutory  requirements  would,  it  would 
seem,  extend  to  a  partition  of  her  real  estate;  and  the  usual  and 
proper  method,  when  a  partition  by  act  of  the  parties  is  desired  and 
one  of  the  cotenants  is  a  married  woman,  is  for  her  and  her  hus- 
band to  join  in  a  conveyance  to  the  other  cotenants  of  their  portions. 
A  partition  deed  between  cotenants  who  are  married  women,  includ- 
ing their  husbands  as  cograntees,  carries  no  other  or  greater  interest 
to  the  husbands  than  if  the  deed  had  been  made  to  their  wives  alone : 
each  wife  thereafter  holds  her  share  in  severalty,  but  no  new  or  addi- 
tional estate  is  thereby  conferred  or  created  in  favor  of  the  husband.* 
For  instance,  a  partition  deed  in  which  a  husband  and  his  wife 
are  named  as  grantees  does  not  create  in  them  an  estate  by  the  entire- 
ties.* 

357.  Boundaries. — ^It  is  stated  in  another  place  that  parol  agree- 
ments between  adjoining  property  owners  establishing  a  disputed 

803.    See  also  Doe  v.  Dugan,  8  Ohio  15  A.  S.  R.  803. 

87,  31  Am.  Dec.  432.  8.  Whitsett  v.  Wamaek,  159  Mo.  14» 

Note:  57  L.R.A.  340.  59  S.  W.  961,  81  A.  S.  R.  339;  Harri- 

5.  Aycock  v.   Kimbrough,  71   Tex.  son  v.  Ray,  108  N.  C.  215,  12  S.  B. 
330,  12  S.  W.  71,  10  A.  S.  R.  745.  993,  23  A.  S.  R.  67,  11  L.R.A.  722; 

6.  Hady  v.  Summers,  10  Gill  &  J.  Cottrell  v  Griffith,  108  Tenn.  191,  66 
(Md.)  316,  32  Am.  Dec.  167.  S.  W.  397,  91  A.  S.  R.  748,  57  L.RJU 

7.  Sutton   V.  Porter,  119  Mo.  100,  332. 

24  S.  W.  760,  41  A.  S.  R.  645;  Cravens       Note:  57  L.R.A.  332. 
▼.  White,  73  Tex.  577,  11  S.  W.  543,       9.  See  supra,  par.  136. 

1320 


13  R.  0.  L.  HUSBAND  AND  WIFE  §  358 


boundary  line  will  be  upheld  on  the  theory  that  though  such  agree- 
ments do  not  operate  as  conveyances  so  as  to  pass  the  title  from  one 
to  the  other,  yet  the  true  line  of  separation  being  in  dispute  and 
unknown  the  agreement  serves  to  locate  the  line  to  which  the  title 
of  each  extends.^®  So  naturally  such  an  agreement  on  the  part  of 
a  married  woman  as  regards  her  separate  estate  will  bind  her;  the 
statutory  requirements  in  regard  to  the  conveyance  of  a  married 
woman's  separate  real  estate,  such  as  joinder  of  husband  and  separate 
acknowledgment,  do  not  preclude  the  establishment  of  such  a  dis- 
puted boundary  line.**  And  a  married  woman  may  by  her  recog- 
nition and  conduct  with  respect  to  the  location  of  a  disputed  and 
unknown  boundary  line  as  to  her  separate  property,  be  estopped  to 
dispute  that  it  is  the  true  line.*^ 

358.  Legislative  Validation  of  Defective  Conveyance. — ^The  legisla- 
ture, according  to  the  better  view,  has  the  power  to  validate  bona  fide 
contracts  entered  into  by  married  women,  though  at  the  time  they 
were  void  by  reason  of  the  common  law  disability  of  married  women 
to  contract.**  This  principle  has  frequently  been  applied  to  convey- 
ances of  land,**  as  where  the  conveyance  had  not  been  properly 
acknowledged,**  and  it  is  held  that  such  legislation  is  not  unconsti- 
tutional as  retroactive  legislation  divesting  vested  rights.**  This  view 
is  certainly  eminently  just,  and  is  sustainable  on  principle;  the  con- 
stitutional provision  against  ex  post  facto  laws  as  elsewhere  shown 
refers  to  crimes  only,*'  and  certainly  the  doctrine  of  vested  rights  was 
never  intended  to  encourage  wrongdoing  or  to  enable  a  person  to  take 
advantage  of  a  mere  slip  in  form  in  a  bona  fide  transaction  so  as  to 
avoid  an  honest  conveyance  fairly  acknowledged  in  the  hands  of  an 

10.  See  Boundaries,  vol.  4,  p.  126  Mercer,  8  Pet.  88,  8  U.  S.  (L.  ed.) 
et  seq.  876 ;  Downs  v.  Blount,  170  Fed.  16, 

11.  Galbraith  v.  Lunsford,  87  Tenn.  95  C.  C.  A  289,  31  L,R.A.(N.S.) 
89,  9  S.  W.  365,  1  L.R.A.  522.  1076;  Williamson  v.  Lazarus,  66  Ark. 

12.  Galbraith  v.  Lunsford,  87  Tenn.  226,  49  S.  W.  974,  74  A.  S.  R.  91; 
89,  9  S.  W.  365,  1  L.R.A.  522;  Le-  Eckles  v.  Wood,  143  Ky.  451,  136  S. 
Conte  V.  Toudouze,  82  Tex.  208,  17  W.  907,  34  L.R.A.(N.S.)  832;  Bar- 
S.  W.  1047,  27  A.  S.  B.  870.  As  to  rett  v.  Barrett,  120  N.  C.  127,  26  S.  E. 
estoppel  as  affecting  boundaries,  see  691,  36  L.R.A.  226;  Chestnut  v. 
Boundaries,  vol.  4,  p.  131 ;  Estoppel,  Shane,  16  Ohio  699,  47  Am.  Dec.  387 ; 
vol.  10,  p.  798.  Barnet  v.  Bamet,  16  Serg.  &  B.  (Pa.) 

13.  See  supra,  par.  306.  72,  16  Am.  Dec  516;  Tate  v.  Stooltz- 

14.  Randall  v.  Kreiger,  23  Wall,  foos,  16  Berg.  &  R.  (Pa.)  35,  16  Am. 
137,  23  U.  S.  (L.  ed.)  124  (convey-  Dec.  546;  Grim.  v.  Weissenberg  School 
ance  under  power  of  attorney  given  by  Dist.,  57  Pa.  St.  433,  98  Am.  Dec.  237. 
husband  and  wife) ;  Wistar  v.  Foster,  Notes:  16  Am.  Dec.  518;  24  A.  S.  R. 
46  Minn.  484,  49  N.  W.  247,  24  A.  S.   246;  31  L.R.A.(N.S.)  1676. 

B.  241  and  note.  16.  Tate  v.  Stooltzfoos,  16  Seig.  ft 

Note:  84  A.  S.  R.  764.  R.  (Pa.)  35,  16  Am.  Dee.  546. 

15.  Sattcrlee  v.  Matthewson,  2  Pet.  17.  See  Constitutional  Law,  voL 
380,  7  U.  S.  (L,  ed.)  458;  Watson  v.   6,  p.  291. 
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innocent  purchaser.^^  So  as  has  been  said  by  the  federal  supreme 
court  that  so  far  as  a  statute  validating  deeds  of  married  women  defec- 
tively acknowledged  "has  any  legal  operation,  it  goes  to  confirm  and 
not  to  impair  the  contracts  of  feme  coverts.  It  gives  the  very  effect  to 
their  acts  and  contracts  which  they  intended  to  give,  and  which  from 
mistake  or  accident  has  not  been  accomplished."  ^*  So  it  has  been  held 
that  the  deed  of  a  married  woman,  executed  in  good  faith,  without  the 
concurrence  of  her  husband,  could  be  legalized  by  statute ;  and  that  the 
inchoate  right  of  the  husband  in  land  so  conveyed  could  be  taken  away 
in  like  manner.^*  Some  authorities,  however,  have  taken  the  view  that 
if  a  married  woman's  conveyance  without  statutory  authority  is  void 
the  attempt  of  the  legislature  to  give  effect  to  such  a  conveyance  would 
constitute  a  deprivation  of  her  vested  rights  and  would  therefore  be 
unconstitutionjd.^  Irrespective  of  the  power  of  the  legislature  to  vali- 
date defective  conveyances  by  married  women  as  regards  their  rights 
or  the  rights  of  their  heirs,  a  statute  cannot  of  course  give  validity 
to  such  conveyances  and  thereby  affect  the  rights  of  bona  fide  pur- 
chasers which  have  vested  before  the  enactment  of  the  curative  legis^ 
lation.* 

359,  Waiver  of  Vendor^s  Lien. — ^A  vendor's  lien  for  unpaid  pur- 
chase money  is  not  such  an  interest  in  land  as  to  require  an  instru- 
ment in  writing,  in  order  to  waive  or  alienate  it.  It  is  a  mere  incident 
of  the  contract  of  sale,  implied  by  law,  and  it  tnay  be  waived  or 
abandoned  by  any  suitable  act  or  oral  declaration  showing  an  inten- 
tion to  do  so  on  the  part  of  one  competent  to  contract.*  So  it  would 
seem  on  principle  that  capacity  conferred  on  a  married  woman,  though 
limited  as  to  the  manner  of  conveying,  embraces  power  to  sell  for 
cash  or  on  credit,  so  that  she  may  sell  and  fix  the  terms  of  sale  accord- 
ing to  any  of  the  modes  sanctioned  by  common  usage,  and  there- 
fore she  may  waive  a  vendor's  lien.*    But  irrespective  of  her  ordinary 

18.  Tate  v.  Stooltzfoos,  16  Serg.  ft  2.  Steger  ▼.   Traveling  Mens,  etc., 
R.  (Pa.)  35,  16  Am.  Dec.  546.  Ass'n,  208  lU.  236,  70  N.  E.  236,  100 

19.  Watson  v.  Mereer,  8  Pet.  88,  8  A.  S.  R.  225;  Blackman  v.  Henderson, 
U.  S.  (L.  ed.)  876.  116  la.  578,  87  N.  W.  655,  56  L.R.A. 

20.  Wistar  v.  Foster,  46  Minn.  484,  902;  Koch  v.  West,  118  la.  468,  92  N. 
49  N.  W.  247,  24  A.  S.  R.  241.  W.  663,  96  A.  S.  R.  394;  Barrett  v. 

1.  Pearce    ▼.    Patten,    7    B.    Mon.  Barrett,  120  N.  C.  127,  26  S.  E.  691, 

(Ky.)  162,  45  Am.  Dec  61;  Grove  v.  36  L.R.A.  226. 

Todd,  41  Md.  633,  20  Am.  Rep.  76  Note:  31  L.R.A.(N.S.)  1082. 

(holding  the  curative  statute  ineffeo-  3.  Wilder  v.  Wilder,  89  Ala.  414, 

tive  as  regards  a  deed  of  husband  and  7  So.  767,  18  A.  S.  R.  130,  9  L.RjL. 

wife  of  his  land  which  was  void  as  a  97.    See  Vbndob  and  Pubchaser. 

release  of  the  wife's  dower  by  reason  4.  Wilder  v.  Wilder,  89  Ala.  414^ 

of    defective    acknowledgment,    when  7  So.  767,  18  A.  S.  R.  130,  9  L.RJL 

the  statute  was  not  enacted  until  after  97.    See    also    Curry    ▼.    Amerieaa 

the  death  of  the  husband  and  the  vest-  Freehold  Land  Mortgage  Co.,  107  AJa. 

ing  thereby  of  the  wife's  dower).  429,  18  So.  328,  54  A.  S.  R.  105. 

Note:  31  L.R.A.(N.S.)  1080. 
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capacity  to  waive  her  ▼endor'e  lien^  it  has  been  held  thai  a  married 
woman  is  estopped  to  enforce  snch  a  lien  on  land  constituting  her 
separate  estate,  sold  and  conveyed  by  herself  and  husband  by  joint 
deed  in  due  form,  when  both  were  active  in  making  the  sale,  and 
by  their  declarations  and  conduct  induced  a  third  person  to  advance 
to  her  vendee  part  of  the  purchase  money  on  a  first  mortgage  on  the 
land  with  the  understanding  that  her  lien  secured  by  second  mortgage 
should  be  waived  in  favor  of  such  third  person.* 

360.  Ratification  of  Defective  Conveyance. — ^Where  a  married 
woman's  deed  is  defective  for  want  of  proper  execution,  she  may  at 
any  time  during  coverture  confirm  the  transfer  by  executing  another 
deed  complying  with  the  requisite  legal  formalities;  *  but  since  her 
deed  is  void  if  it  is  not  executed  as  required  by  statute,  it  is  not  the 
subject  of  ratification  by  her  on  becoming  discovert,  unless  the  alleged 
ratification  takes  a  form  equivalent  to  the  execution  of  a  new  deed,' 
and  her  subsequent  assent  to  the  deed  or  her  parol  adoption  of  it,  or 
expression  of  a  willingness  by  her  to  make  it  valid  or  execute  a  new 
deed;  does  not  operate  to  affirm  her  defective  deed.*  In  this  respect 
the  defective  deed  of  a  married  woman  stands  on  a  different  footing 
from  the  deed  of  an  infant  which  is  merely  voidable.*  If  a  married 
woman  has  joined  with  her  husband  in  a  deed  of  her  land  during 
coverture,  but  under  such  circumstances  as  rendered  it  invalid,  by 
reason  of  her  coverture,  for  instance,  because  defectively  acknowledged 
she  may  make  it  effective  by  redelivery  on  the  termination  of  cover*- 
ture,^^  though  her  husband's  name  was  signed  to  it  as  a  cograntor.^^ 
Parol  evidence  of  the  redelivery  of  her  deed  after  coverture  is  per- 
missible to  prove  such  fact.^*  Since  a  married  woman's  deed  is  void 
when  not  executed  as  required  by  the  statutes,  her  confirmation  of  it 
after  coverture,  renders  it  effective  only  from  the  time  of  its  confir- 
mation; the  doctrine  of  relation  does  not  apply  in  such  a  case  as 
there  can  be  no  relation  to  a  void  act  for  the  purpose  of  giving  it 
effect  ab  initio.**  As  soon  as  a  married  woman  becomes  discovert  she 
stands  in  the  same  position  in  regard  to  acts  of  estoppel  in  pais  as 

6.  Wilder  v.  Wilder,  89  Ala.  414,  7  9.  See  Invants. 

So.  767,  18  A.  S.  R.  130,  9  L.R.A.  97.  10.  Puraley  v.  Hayes,  22  la.  11,  92 

6.  Meade  v.  Clark,  159  Pa.  St.  169,  Am.  Dee.  350;  Jourdan  v.  Jourdan, 
28  Atl.  214,  39  A.  S.  B.  669,  23  L.R.A.  9  Berg.  &  B.  (Pa.)  268,  11  Am.  Dee. 
479.  724. 

7.  McReynolds  ▼.  Grobb,  150  Mo.  11.  Doe  v.  Howland,  8  Cow.  (N.  T.) 
352,  51  S.  W.  822,  73  A.  8.  R.  448;  277,  18  Am.  Dec.  445. 

Central  Land  Co.  v.  Laidley,  32  W.  12.  Jourdan  ▼.  Jourdan,  9  Serg.  & 

Va.  134,  9  S.  E.  61,  25  A.  S.  R.*  797,  3  R.  (Pa.)  268,  11  Am.  Dec.  724. 

L.R.A.  826.  IS.  Doe  v.  Howland,  8  Cow.  (N.  Y.) 

8.  McReynolds  v.  Gmbb,  150  Mo.  277,  18  Am.  Dee.  446. 
362,  61  S.  W.  822,  73  A.  S.  R.  448. 
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other  persons  sui  juris  and  may  be  estopped  by  acts  in  pais  to  assert 
the  invalidity  of  her  conveyance  executed  during  coverture.^^ 

361,  Transfer  of  Personal  Property. — ^At  common  law  the  per- 
sonal chattels  of  a  married  woman  as  heretofore  shown  became  the 
absolute  property  of  the  husband  and  of  course  she  retained  no  inter- 
est therein  which  she  could  transfer.^*  So  the  husband  could  reduce 
his  wife*s  choses  in  action  to  his  possession  and  thus  acquire  the  abso- 
lute right  thereto ;  *•  and  since  the  wife  was  under  an  absolute  dis- 
ability at  common  law  to  contract  she  could  not  before  the  husband 
had  reduced  her  choses  in  action  to  possession  transfer  or  assign  the 
same.*'  As  regards  her  separate  equitable  property  a  married  woman 
was  regarded  as  a  feme  sole,  and  could  (fispose  of  or  contract  with 
respect  to  and  charge  the  same,  and  this  of  course  included  power 
to  transfer  her  separate  equitable  personalty."  So  modern  legislation 
conferring  on  married  women  the  right  to  hold  their  property  to  their 
sole  and  separate  use,  in  the  absence  of  any  restrictive  dause,  is  con- 
strued as  giving  the  right  to  dispose  of  their  personal  property,  since 
the  right  of  property  includes  the  incidental  right  of  alienation, 
that  being  essential  to  the  full  enjoyment  of  ownership.**  It  has 
also  been  held  under  a  constitutional  provision  vestiug  in  her 
a  sole  and  separate  estate  in  her  property  with  power  to  devise  and 
bequeath  it  and,  with  the  consent  of  the  husband,  to  "convey"  as  if 
she  were  unmarried,  that  she  may  dispose  of  her  personal  property 
without  the  consent  of  the  husband,  as  the  restriction  on  the  right  to 
convey  should  be  limited  to  technical  conveyances  such  as  are  required 
to  be  in  writing.*®  On  the  other  hand,  where  the  statutes  prescribe 
a  special  mode  in  which  a  married  woman  may  dispose  of  her  statu- 
tory separate  estate,  the  requirements  of  the  statute  in  this  respect 
must  be  complied  with ;  *  and  it  has  been  held  that  a  sewing  machine 
or  a  piano  may  fall  within  the  term  "household  furniture"  as  used  in 
such  a  statute..*    Authority  conferred  by  statute  on  married  women 

14.  Logan  v.  Gardner,  136  Pa.  St.  see  generally  67  L.R.A.  461  note,  as 
688,  20  Atl.  625,  20  A.  S.  R.  939.  to  whether  a  parol  gift  of  personalty 

15.  See  supra,  par.  72  et  seq.  is  considered  a  conveyance. 

16.  See  supra,  par.  77  et  seq.  1.  Maclay  v.  Love,  25  Cal.  367,  85 

17.  See  supra,  par.  200  et  seq.  Am.  Dec.  133;  Von  Storoh  v.  Wins- 

18.  Kirkpatrick  v.  Buford,  21  Ark.  low,  13  R.  I.  23,  43  Am.  Rep.  10;  Hoi- 
268,  76  Am.  Dec.  363 ;  Hollis  v.  Fran-  lis  v.  Francois,  5  Tex.  195,  51  Am. 
coifi,  5   Tex.  195,  51  Am.   De<?.  760.  Deo.  760. 

See  supra,  par.  297  et  seq.,  as  regards  2.  Von  Storch  v.  Winslow,  13  R.  I. 

her  general  power  to  contract  in  re-  23,  43  Am.  Rep.  10. 

spect  to  her  separate  equitable  estate.  The  question  as  to  whether  a  sewing 

19.  Vann  v.  Edwards,  135  N.  C.  machine  or  piano  is  "household  fur- 
661,  47  S.  E.  784,  67  L.R.A.  461.  niture''  within  the  meaning  of  the  ex- 

20.  Vann  v.  Edwar<k,  135  N.  C.  emption  statutes  has  frequently  arisen 
661,  47  S.  E.  784,  67  LJI.A.  461  (up-  as  will  be  seen  in  Exbmptionb,  voL 
holding  her  parol  gift  of  a  note).    And  11,  p.  509. 
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to  dispose  of  and  transfer  their  separate  statutory  personal  property 
includes  the  lesser  power  to  mortgage  it.*  Where  the  power  to  dis- 
pose of  her  personal  property  is  conferred  by  a  constitutional  provi- 
sion the  legislature  cannot  take  it  away,*  but  it  has  been  held  that 
the  legislature  may  impose  reasonable  restrictions  on  the  manner  in 
which  the  right  may  be  exercised.'  The  right  of  a  woman  to  assign 
a  policy  of  insurance  on  her  husband's  life  payable  to  her  depends 
on  both  the  nature  of  her  interest  in  the  policy  and  its  assignability. 
Under  some  statutes  notably  the  early  New  York  statutes  the  right 
of  a  wife  to  assign  such  a  policy  was  denied.*  Under  other  statutes 
her  right  to  assign  the  policy  has  been  sustained  under  a  general 
power  to  dispose  of  her  personal  property.' 

Effect  of  Covenants;  After  Acquired  Title 

362.  In  General. — In  an  early  English  case  it  was  decided  that 
when  a  married  woman  joins  in  the  levy  of  a  fine  with  a  warranty, 
she  is  bound  by  the  covenant  and  an  action  thereon  may  be  main- 
tained against  her.  A  fine  partakes  of  the  solemnity,  and  has  the 
same  effect  as  a  judgment,  against  which  there  can  be  no  averment, 
while  it  remains  unreversed  or  set  aside;  and  it  would  seem  that  a 
power  to  warrant  by  a  feme  covert,  who  joins  in  a  fine  even  of  her 
husband's  lands,  is  incident  to  that  mode  of  alienation.  At  any 
rate  it  appears  to  have  been  settled  that  she  was  bound  by  such  a 
covenant  as  much  as  her  husband.^  As  between  a  covenant  thus 
made  and  a  covenant  in  a  conveyance  there  is,  however,  a  great  differ- 
ence. At  common  law  coverture  disqualified  a  married  Woman  from 
entering  into  a  contract  or  covenant  personally  binding  on  her,  and 
though  by  statute  from  an  early  date,  she  was  empowered  to  convey 
her  real  estate  in  conjunction  with  her  husband,  this  did  not  remove 
her  general  disability  to  contract,  and  where  she  executed  a  deed 
with  covenants  of  title,  her  covenants  were  not  personally  binding 
upon  her.  The  statute  altered  the  common  law  no  further  than 
merely  to  enable  the  feme  covert  to  convey  her  interest  in  the  land 
intended  to  be  conveyed ;  it  was  in  that  respect  a  substitute  for  levy- 
ing a  fine,  but  beyond  that,  and  as  regards  collateral  covenants,  the 

• 

S.  Hollis  V.  Francois,  5  Tex.  195,  51  cer  v.  Myers,  150  N.  Y.  269,  44  N.  E. 
Am.  Dec.  760.  942,  56  A.  S.  R.  675,  34  L.R.A.  175. 

4.  Vann  v.  Edwards,  135  N.  C.  661,      Note :  87  A.  S.  R.  503. 

47  8.  E.  784,  67  L.RA.  461.  7.  Note:  87  A.  S.  R.  505.    See  In- 

5.  Maclay  v.  Love,  25  Cal.  367,  85  surance. 

Am.  Dec.  133.  8.  Wadleigh  v.  Glines,  6  N.  H.  17, 

6.  Eadie  v.  Slimmon,  26  N.  Y.  9,  23  Am.  Dec.  705;  Whitbeck  v.  Cook, 
82  Am.  Dec.  395;.Brummer  v.  Cohn,  15  Johns.  (N.  Y.)  483,  8  Am.  Pec. 
86  N.  Y.  11,  40  Am.  Rep.  503;  Frank  272;  Martin  v.  Dwelly,  6  Wend.  (N. 
V.  Mutual  Life  Ins.  Co.,  102  N.  Y.  266,  Y.)  9,  21  Am.  Dec.  245. 

6  N.  E.  667,  55  Am.  Rep.  807;  Spen- 
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rule  of  the  common  law  prevailed  and  a  feme  eovert  was  not  bound 
by  such  covenants.*  And  her  covenants,  according  to  the  great  weight 
of  authority,  were  equally  ineffectual  to  pass  by  way  of  estoppel  her 
subsequently  acquired  interest  in  the  lands  conveyed.**  A  fortiori 
the  joinder  of  a  wife  in  the  conveyance  of  her  husband's  lands  for 
the  purpose  of  barring  her  dower,  with  covenants  of  warranty,  does 
not  operate  to  prevent  her  from  setting  up  a  subsequently  acquired 
title,**  though'  there  are  some  decisions  which  take  the  opposite  view.*- 
So  it  has  been  held  that  where  a  wife  who  has  a  prior  lien  on  the 
land  of  her  husband,  joins  him  in  a  mortgage  for  the  purpose  of 
barring  her  dower,  is  not  estopped  by  the  covenants  in  the  mortgage 
from  asserting  her  prior  lien  against  the  mortgagee.*'  In  some  cases, 
however,  the  view  has  been  taken  that  a  married  woman's  covenant 
of  warranty  in  her  duly  executed  deed  purporting  to  convey  her  lands 
operates  to  pass  a  subsequently  acquired  title.*^  Irrespective  of  the 
effect  of  a  married  woman's  covenant  of  warranty  on  her  after-acquired 
title,  it  cannot,  by  reason  of  her  incapacity  to  bind  herself  by  con- 
tract, be  the  foundation  of  an  action  of  covenant  against  her.*^ 

363.  Effect  of  Statutes  Giving  Power  to  Contract  as  a  Feme  Sole. — 
If  a  married  woman  is  given  full  power  to  contract  as  if  she  were  a 
feme  sole,  there  seems  to  be  no  reason  why  her  covenant  of  warranty 
in  her  duly  executed  deed  conveying  her  own  lands  should  not  oper- 

9.  Whitbeck  v.  Cook,  15  Johns.  (N.  8.  R.  39 ;  Sanf ord  v.  Kane,  133  111. 
Y.)  483,  8  Am.  Dec.  272;  Foster  v.  199,  24  N.  E.  414,  23  A.  S.  B.  602,  8 
Wilcox,  10  B.  I.  443,  14  Am.  Rep.  L.R.A.  724;  Childs  v.  McChesney,  20 
698 ;  Wadkins  v.  Watson,  86  Tex.  194,  la.  431,  89  Am.  Dec.  646. 

24  S.  W.  386,  22  L.R.A.  779.  Notes:  23  A.  S.  R.  610;  Ann.  Cas. 

10.  Bank  of  America  v.  Banks,  101   1916A  798. 

U.  S.  240,  26  U.  S.  (L.  ed.)  860;  WUd-  12.  Keady  v.  Martin,  69  Ore.  299, 

er  V.  Wilder,  89  Ala.  414,  7  So.  767,  137  Pac.  866,  Ann.  Cas.  1916A  796 

18  A.  S.  R.  130,  9  L.R.A.  97 ;  Sanf  ord  and  note. 

T.  Kane,  133  111.  199,  24  N.  E.  414,  23  18.  Curry    v.    American    Freehold 

A,  S.  R.  602,  8  L.R.A.  724;  Menard  v.  Land  Morti:age  Co.,  107  Ala.  429,  18 

CampbeU,  180  Mich.  683,  147  N.  W.  So.  328,  64  A.  S.  R.  106. 

666,  Ann.  Cas.  1916 A  802  and  note;  14.  Nash    v.    Spofford,    10    Mete. 

Griffin  V.  Shiffield,  38  Miss.  359,  77  (Mass.)   192,  43  Am.  Dec.  426;  HiU 

Am.  Dec.  646;  Wadleigh  v.  Glines,  6  v.  West,  88  Ohio  222,  31  Am.  Dec. 

N.  H.  17,  23  Am.  Dec.  705;  Jackson  442;  Rosenthal  v.  Mayhn^^,  33  Ohio 

V.  Vander  Leyden,  17  Johns.  (N.  Y.)  St.  166,  49  Am.  Rep.  87  note. 

167,    8    Am.    Dee.    378;    Martin    y.  Notes:  43  Am.  Dec.  427;  49  Am. 

Dwelly,  6  Wend.  (N.  Y.)   9,  21  Am.  Rep.  87;  57  A.  S.  R.  171;  22  L.R.A, 

Dec.  246;  Wadkins  v.  Watson,  86  Tex.  780. 

194,  24  S.  W.  385,  22  L.R.A.  779.  15.  Griner  v.  Butler,  61  Ind.  362, 

See  also  Childs  v.  McChesney,  20  la.  28  Am.  Rep.  675;  Childs  v.  McChes- 

431,  89  Am.  Dec.  546.  ney,  20  la.  431,  89  Am.  Dec.  645 : 

Notes:  43  AnL  Dec.  427;  22  L.R.A.  Wadleigh  v.  Glines,  6  N.  H.  17,  23 

780.  Am.  Dec.  706. 

11.  Gonzales  ▼.  Hukil,  49  Ala.  260,  Notes:  43  Am.  Dec.  426;  22  LJtA. 
20  Am.  Rep.  282;  Treefoot  v.  Hill-  779.  In  Dean  v.  Shelly,  57  Pa,  St. 
man,  130  Ala.  244,  30  So.  513,  89  A.  426,  98  Am.  Dec.  235,  it  is  held  that 
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ate  to  pass  her  after-acquired  title^  and  it  has  been  so  held.^^  On 
the  other  hand,  though  by  statute  a  married  woman  is  given  general 
power  to  contract  as  a  feme  sole,  it  has  still  been  held  that  where 
she  joins  with  her  husband  in  a  warranty  deed  conveying  his  lands 
and  for  the  sole  purpose  of  barring  her  dower,  the  covenants  do  not 
operate  to  pass  a  title  subsequently  acquired  by  her.^' 

364.  Liability  of  Husband  on  His  Covenants. — ^A  husband  who 
joins  in  his  wife's  conveyance  of  her  lands  is  bound  by  his  covenants 
contained  in  the  deed.^^  Where,  however,  a  husband  joins  in  his 
wife's  deed  merely  in  order  to  pass  her  estate,  he  is  in  the  position 
of  any  other  stranger  to  the  title  and  his  covenants  as  to  her  seizin, 
right  to  convey,  warranty  and  for  quiet  enjoyment  are  purely  per* 
sonal,  and  do  not  nm  with  the  land,  though  under  particular  cir- 
cumstances his  covenants  may  attach  to  Uie  estate  conveyed.^*  It 
has  been  held  that  if  a  husband  executes  a  conveyance  with  cove- 
nants of  warranty  of  lands  belonging  to  his  wife  which  is  void  as 
against  her  because  of  defects  in  execution,  he  is  estopped,  as  against 
innocent  purchasers  from  his  grantee,  from  asserting  title  subsequently 
acquired  by  him  in  the  same  lands  by  the  death  of  his  wife.** 

Power  of  Attorney  to  Convey 

365.  In  General. — ^In  amendment  of  the  common  law  governing 
Ihe  subject  *  statutes  were  enacted  at  an  early  day  providing  a  mode 
jD  which  a  married  woman  could  dispose  of  her  estate.  These  stat- 
utes usually  required  the  joinder  of  the  husband  in  the  conveyance 
and  that  it  should  be  separately  acknowledged  by  the  wife;  and,  in 
some  cases,  it  has  been  held  that  a  married  woman  could  not  make 
a  valid  power  of  attorney,  even  jointly  with  her  husband,  to  make 
a  deed  of  her  interest  in  real  property.'  On  the  other  hand,  where 
a  married  woman  is  given  unqualified  power  to  convey  her  real  estate 

where  a  vendor  of  land,  by  direction  Notes:  43  Am.  Dec.  428;  67  A.  S. 

of  the  vendee,  conveys  to  letter's  wife,  R.  171 ;  22  L.R.A.  781. 

taking   as  part  of  the  consideration  17.  Sanford  v.  E^ane,  133  111.  199, 

other  land  of  the  vendee,  which  the  24  N.  E.  414,  23  A.  S.  R.  602,  8  L.R.A. 

vendee  and  wife  convey  to  the  vendor  724. 

with  general  warranty,  and  the  title  18.  Griner  v.  Butlar,  61  Ind.  362, 

to  the  latter  land  fails,  the  vendor,  in  28  Am.  Rep.  676. 

an    action    in    covenant    against    the  19.  Mygatt  v.  Coe,  142  N.  Y.  78,  36 

sendee   and   wife,   cannot   recover    a  N.  E.  870,  24  L.RA.  850. 

judgment  against  her  even  in  respect  20.  Stone  v.  Sledge,  87  Tex.  49,  26 

of  the  land  conveyed  to  her.  S.  W.  1068,  47  A.  S.  R.  65. 

16.  Yerkes  v.  Hadley,  6  Dak.  324,  1.  See  snpra,  par.  345. 

40  N.  W.  340.  2  L.RA..  363.    See  also  2.  May  v.  Frazee,  4  Litt.  (Ky.)  391, 

Sanford  v.  Kane,  133  111.  199,  24  N.  14  Am.  Dec.  159 ;  Shanks  v.  Lancaster, 

E.  414,  23  A.  S.  R.  602,  8  L.R.A.  724;  5  Grat.  (Va.)  110,  50  Am.  Dee.  108. 

Wadkins  v.  Watson,  86  Tez.  104,  24  Notes:  84  A.  S.  R.  762;  16  L.R.A. 

a.  W.  385,  22  L.R.A.  779.  209. 
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as  if  a  feme  sole,  her  power  to  do  so  throngh  a  duly  authorifed  agent 
would  seem  to  be  unquestionable  and  this  power  has  been  upheld 
by  the  courts,'  and,  under  such  statutes,  it  is  generally  recognized 
that  a  wife  may  by  a  properly  executed  power  of  attorney  appoint 
her  husband  her  agent  to  convey  her  lands.*  Also  where  the  statutes 
require  the  joinder  of  the  husband  in  the  conveyance  and  the  wife's 
separate  acknowledgment,  the  weight  of  authority  favors  the  view 
that  a  wife  may  convey  by  an  agent  if  the  power  of  attorney  is  joined 
in  by  the  husband  and  duly  acknowledged.  The  theory  of  this  is 
that  the  power  to  do  the  principal  thing  directly  should  enable  one 
to  do  it  by  an  agent-,  that  is,  that  the  power  to  convey  includes  the 
power  to  appoint  another  to  execute  the  deed.'  Such  a  mode  of  con- 
veyance does  not  deprive  the  woman  of  the  protection  afforded  by 
the  statutory  requirement  of  acknowledgment  since  the  acknowledg- 
ment of  the  power  of  attorney  attains  the  object  of  the  statute.* 
So  it  is  generally  held  that  a  married  woman  may  give  a  power 
of  attorney  to  release  dower  or  the  statutory  substitute  therefor.' 
Where  the  husband  is  required  to  join  in  a  conveyance  by  the  wife, 
he  must  also  join  in  her  power  of  attorney  to  convey,  and  his  mere 
assent  to  it  without  joining  in  it  is  not  sufficient.*  On  the  other  hand, 
it  has  been  held  that  where  the  husband  joined  in  the  deed  executed 
by  the  agent,  though  he  did  not  join  in  the  power  of  attorney  under 
which  the  agent  acted,  which  was  signed  by  the  wife  alone,  there 
was  a  sufficient  compliance  with  the  requirement  that  he  join  in  any 
conveyance  by  the  wife,  and  a  deed  so  executed  would  be  effective 
to  pass  her  estate.*  Where  at  the  time  of  the  execution  of  a  convey- 
ance by  a  married  woman  through  her  agent  acting  under  a  power 
of  attorney,  she  was  incompetent  so  to  convey,  subsequent  legislation 
validating  such  conveyance  has  been  held  constitutional.*® 

366.  General   Construction   of   Power   of   Attorney. — Where   the 
capacity  of  a  married  woman  to  convey  or  release  her  dower  or  other 

3.  Wronkow  v.  Oakley,  133  N.  Y.  Pac.  614,  19  A.  S.  R.  158;  Wronkow 
605,  31  N.  E.  521,  28  A.  S.  E.  661,  16  v.  Oakley,  133  N.  Y.  605,  31  N.  E. 
L.R.A.  209.  521,  28  A.  S.  B.  661,  16  L.R.A.  209. 

4.  See  supra,  par.  198.  Notes:  84  A.  S.  R.  765;  16  L.R.A. 

5.  WilHams  v.  Paine,  169  U.  S.  56,  209. 

18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658;  See  Dowkr,  vol.  9,  p.  585,  as  re- 
Patton  y.  King,  26  Tex.  685,  84  Am.  gards  release  of  dower  by  deed  gen- 
Dec.  696;   Nolan  v.  Moore,  96   Tex.  erally. 
341,  72  S.  W.  583,  97  A.  S.  R.  911.  8.  Note:  84  Am.  Dec.  598. 

Notes :  84  A.  S.  R.  763 ;  16  L.R.A.  9.  Nolan  v.  Moore,  96  Tex.  341,  72 

209.  S.  W.  583,  97  A.  S.  R.  911. 

6.  Patton  V.  King,  26  Tex.  685,  84  10.  Note :  84  A.  S.  R.  764.  See  su- 
Am.  Dec.  696.  pra,  par.  358,  as  regards  validity  of 

7.  Munger   v.   Baldridge,   41   Kan.  statutes   validating   defective  convey- 
236,  21  Pac.  159,  13  A.  8.  R.  273;  ances  by  married  women. 
Wilkinson  v.  Elliott,  43  Elan.  590,  23 
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inchoate  interest  in  real  estate  is  upheld,  the  courts  have  frequently 
been  called  on  to  construe  such  instrument  in  respect  to  the  author- 
ity thereby  conferred.  The  instrument  need  not  specifically  describe 
the  particular  land  which  is  to  be  conveyed;  thus,  a  power  of  attor- 
ney authorizing  an  agent  to  convey  any  land  of  which  the  husband 
or  wife  is  seized  has  been  held  eflFective.**  So  to  be  effective  to  author- 
ize the  release  of  a  wife's  dower  right  or  the  statutory  substitute  there- 
for such  interest  need  not  be  i^ecified  in  express  terms,**  and  it  has 
been  held  that  where  the  evident  purpose  of  a  power  of  attorney  is 
to  enable  the  agent  to  convey  subsequently  acquired  land,  it  will  be 
so  construed.*'  On  the  other  hand,  it  is  held  that  a  special  power 
conferred  by  a  married  woman  in  respect  to  the  conveyance  of  her 
lands  should  be  strictly  construed,  and  the  authority  should  never 
extend  by  intendment  or  construction  beyond  that  which  w:as  given 
in  terms  or  was  necessary  for  carrying  it  into  effect.**  This  rule, 
however,  in  no  wise  conflicts  with  another  just  as  well  established 
and  of  equal  potency  and  power,  which  is  that  the  object  of  the 
parties  must  always  be  kept  in  view,  and  when  the  language  will 
permit,  that  constiuction  should  be  carried  out  which  will  support 
instead  of  defeat  the  purpose  of  the  instrument.*'  A  power  to  sell 
and  convey  does  not  empower  the  agent  to  mortgage.** 

General  Form  of  Conveyance  and  Requisites 

367*  In  General. — In  a  conveyance  of  the  wife's  land  it  seems  that 
it  is  immaterial  whether  her  name  or  the  name  of  her  husband  first 
appears  in  the  designation  of  the  grantors ;  and  it  has  been  held  that 
though  the  name  of  a  wife  is  placed  after  that  of  her  husband,  it  will 
not  be  presumed  that  she  joined  therein  merely  for  the  purpose  of 
waiving  her  dower,  when  by  the  terms  of  the  instrument  she  appears 
as  one  of  the  parties  conveying  and  quitclaiming  all  her  interest  in 
the  land  described  therein.*'  So  where  the  general  words  of  the 
granting  clause  of  a  deed  with  covenants  in  which  husband  and  .wife 
are  named  as  joint  grantors  are  sufficient  to  pass  the  estate  of  the 

11.  Note:  84  A.  S.  R.  765,  766.  16.  Wronkow  v.  Oakley,  133  N.  Y. 

12.  Munger  v.  Baldridge,  41  Kan.  505,  31  N.  E.  621,  28  A.  S.  R.  661,  16 
236,  21  Pac.  159,  13  A.  S.  R.  273;  L.R.A.   209 ;    Security   Sav.   Bank  v. 

Note :  84  A.  S.  R.  766.  Smith,  38  Ore.  72,  62  Pac.  794,  84  A. 

13.  Notes:  36  A.  S.  R.  593;  84  A.  S.  R.  756. 

S.  R.  766.  Note :  84  A.  S.  R.  767. 

14.  HoUaday  v.  Daily,  19  Wall.  16.  Campbell  v.  Foster  Home  Ass'n, 
606,  22  U.  S.  (L.  ed.)  187;  Gilbert  v.  163  Pa.  St.  609,  30  Atl.  222,  43  A.  S. 
How,  45  Minn.  121,  47  N.  W.  643,  22  R.  818,  26  L.R.A.  117. 

A.  S.  R.  724;  Security  Sav.  Bank  v.       Note:  84  A.  S.  R.  767. 
Smith,  38  Ore.  72,  62  Pac.  794,  84  A.       17.  Lake  Erie,  etc.,  R.  Co.  ▼•  Whit- 
8.  R.  756.  ham,  155  HI.  514,  40  N.  E.  IQU,  46  A. 

Note:  84  A.  S.  R.  767.  S.  R.  356,  28  L.R.A.  612. 
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husband,  such  words  will  not  be  limited  in  effect  by  a  subsequent 
clause  reciting  that  it  is  intended  to  convey  absolutely  the  interest 
of  the  wife  who  had  only  an  inchoate  dower  interest,  as  the  effect 
of  such  a  construction  limiting  its  operation  to  the  interest  of  the 
wife,  which  could  not  be  conveyed  independent  of  the  interest  of 
the  husband,  would  render  the  deed  inoperative.^'  "When  the  wife 
is  named  as  a  cograntor  with  her  husband,  and  the  granting  clause 
of  the  deed  is  sufficient  to  carry  her  interest  in  the  land,  the  fact 
that  the  concluding  clause  of  the  deed  contains  a  relinquishment  of 
her  dower  rights  will  not  operate  as  a  limitation  of  the  estate  con- 
veyed. *• 

368.  Necessity  for  Naming  Married  Woman  as  a  Cograntor. — 
According  to  the  great  weight  of  authority,  to  render  a  deed  opera- 
tive against  a  married  woman  as  a  conveyance  of  her  land  she  must 
be  named  as  a  grantor;  her  signing,  sealing  and  acknowledging  a 
deed  with  her  husband  when  he  alone  is  described  therein  as  the 
grantor  does  not  affect  her  title  ;^®  and  the  fact  that  the  wife's  name 
appears  in  the  attestation  clause  has  been  held  not  to  render  the  deed 
in  which  her  husband  alone  is  named  as  the  grantor  effectual  as  a 
conveyance  of  her  interest  in  her  own  lands;  *  and  a  fortiori  when 
a  husband  executes  a  deed  purporting  to  convey  land  as  his  own 
the  subsequent  signing  and  sealing  of  such  deed  by  his  wife  is  not 
effectual  to  convey  her  interest.*  It  is  also  held  that  a  wife  must 
not  only  join  in  signing  her  husband's  deed  of  his  lands  to  render 
it  effective  to  bar  her  dower,  but  the  deed  so  executed  must  contain 
apt  words  of  grant  or  release  by  her,  and  the  court  cannot  inquire 

18.  Davenport  v.  Gwilliams,  133  (N.S.)  299;  28  L.R.A.(N.S.)  289; 
Ind.  142,  31  N.  E.  790,  22  L^.A.  244.   L.R.A.1915D  196;  12  Ann.  Cas.  203  j 

19.  Grapengether    v.    Fejervary,    9   Ann.  Cas.  1912C  1060. 

la.  163,  74  Am.  Dec.  336.  1.  King  v.  Rhew,  108  N.  C.  696,  13 

20.  Mississippi  Agricultural  Bank  S.  £.  174,  23  A.  S.  R.  76;  Bruce  v. 
V.  Rice,  4  How.  225.  11  U.  S.  (L.  ed.)  Wood,  1  Mete.  (Mass.)  642,  35  Am. 
949;  Batchelor  v.  Brereton,  112  U.  S.  Dec.  380,  holding  that  deed  of  wife's 
396, '6  S.  Ct.  180,  28  U.  S.  (L.  ed.)  land  m  which  husband  alone  was 
748;  Cordano  v.  Wright,  169  Cal.  610,  named  as  grantor,  and  the  attesting 
115  Pac.  227,  Ann.  Cas.  1912C  1044;  clause  of  which  is  as  follows:  "In  tes- 
Cox  v.  Wells,  7  Blackf.  (Ind.)  410,  43  timony  whereof,  I  the  said  Isaiah 
Am.  Dec.  98;  Sharp  v.  Bailey,  14  la.  Bruce,  and  I  Mary  Brace,  wife  of 
387,  81  Am.  Dec.  489;  Payne  v.  Park-  Isaiah,  in  token  that  I  reUnqmsh  all 
er,  10  Me.  178,  25  Am.  Dec.  221;  my  right  in  the  bargained  premises, 
Bruce  v.  Ward,  1  Mete.  (Mass.)  542,  have  hereunto  set  our  hands  and 
35  Am.  Dec.  380;  Kerns  v.  Peeler,  49  seals; '^  did  not,  though  executed  by 
N.  G.  226,  67  Am.  Dec.  286;  King  v.  both  husband  and  w^e,  convey  her 
Rhew,  108  N.  C.  696,  13  8.  E.  174,  23  right;  nor  preclude  her  from  sustain- 
A.  S.  R.  76;  Purcell  v.  Goshom,  17  ing  after  her  husband's  death  a  writ 
Ohio  106,  49  Am.  Dec.  448;  Stone  v.  of  entry  to  recover  the  land,  on  her 
Sledge,  87  Tex.  49,  26  S.  W.  1068,  47  own  seisin. 

A.  S.  R.  65.  2.  Kerns  v.  Peeler,  49  N.  C.  226,  G7 

Notes:  23  A.  S.  R.  82;  13  L.R.A.   Am.  Dec.  286. 
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into  her  intention  in  signing  the  deed  with  her  husband  if  that 
intention  is  not  manifested  by  the  deed  itsel/.*  So  it  has  been  held, 
where  the  husband  only  is  named  as  the  grantor  in  a  deed  which 
the  wife  signs  and  acknowledges  and  which  is  therefore  void  as  to 
her  for  such  defective  execution,  and  the  consideration  of  the  convey- 
ance was  a  transfer  of  other  tracts  of  land  to  him  that  she  was  not, 
by  her  subsequent  joinder  in  a  conveyance  to  a  third  person  of  the 
lands  so  acquired  by  her  husband,  estopped  from  denying  the  validity 
of  the  former  deed.'*  In  some  cases,  on  the  other  hand,  a  deed  signed, 
sealed  and  acknowledged  by  a  married  woman  has  been  upheld  as 
her  deed  and  effective  to  pass  her  title,  though  she  was  not  named 
in  the  deed  as  a  grantor,^  and  the  act  of  the  wife  in  signing,  seal- 
ing and  acknowledging  the  deed  of  her  husband  conveying  his  estate, 
and  purporting  to  release  her  claim  of  dower  has  also  been  upheld 
as  effective  to  bar  her  dower  or  homestead  rights.* 

369.  Delivery ;  Filling  Blanks. — ^To  render  a  married  woman's  deed 
eflfective  there  must  be  of  course  a  delivery.  Thus,  where  a  husband 
and  wife  executed  and  acknowledged  a  deed  of  the  wife's  lands,  and 
it  was  left  by  the  wife  in  the  husband's  hands,  with  authority  to 
determine  when,  if  ever,  it  should  be  delivered,  and  after  the  wife's 
death  he  delivered  the  deed,  it  was  held  ineffectual.'  Where  a  wife 
executed  a  deed  of  her  real  estate,  leaving  the  name  of  the  grantee, 
the  amount  of  consideration  or  the  date  blank,  and  delivered  such 
deed  to  her  husband  for  the  purpose  of  enabling  him  to  sell  and 
convey  said  real  estate,  such  deed,  duly  filled  up,  in  the  hands  of 
a  bona  fide  grantee,  who  purchased  the  land  from  the  husband,  and 
paid  the  consideration  therefor,  has  been  sustained.®    And  the  same 

8.  Pipkin  v.  Williams,  57  Ark.  242,  and    acknowledged,    the    deed    which 

21  S.  W.  433,  38  A.  S.  R.  241;  Cox  recited  a  waiver  by  the  wife  of  his 

v.  Wells,  7  Blackf.  (Ind.)  410,  43  Am.  dower   and   homestead   right,   it   was 

Dec  98;  Beverly  v.  Waller,  115  Ky.  held  that  the  deed  was  sofficient  as 

596,  74  8.  W.  264,  103  A.  S.  R.  342;  against  her  claim  to  dower  or  home- 

Leavitt  v.  Lamprey,  13  Pick.  (Mass.)  stead. 

382,  23  Am.  Dec.  685 ;  Catlin  v.  Ware,  4.  Stone  v.  Sledge,  87  Tex.  49,  26 

9  Mass.  218,  6  Am.  Dec.  56;  McFar-  S.  W.  1068,  47  A.  S.  R.  65. 

land  v.  Febiger,  7  Ohio  194,  pt.  1,  28  5.  Jamison   v.    Jamison,   3    Whart 

Am.  Dee.  632.  (Pa.)  457,  31  Am.  Dec.  536.   See  also 

Note:  13  L.R.A.(N.S.)  302.  Agar  v.  Streeter,  183  Mich.  600,  150 

In  Davis  v.  Jenkins,  93  Kv.  353,  20  N.  W.  160,  L.R.A.1915D  196. 

8.  W.  283,  40  A.  S.  R.  197,  decided  Note :  25  Am.  Dec.  226. 

mider   a   statute  providing   that,  the  6.  Notes:    25    Am.    Dec    226;    13 

right    to   a   homestead   shall   not    be  L.R.A.(N.S.)  302;  12  Ann.  Gas.  203. 

waived  nor  dower  relinquished  except  7.  Bumeson  v.  Aiken,  102  111.  284, 

by     a     written     conveyance     thereof  40  Am.  Rep.  592.   As  to  the  delivery 

signed    by    the    husband    and    wife,  of  a  deed  as  an  essential  to  its  opera- 

though  the  wife  was  not  named  as  a  tion,  see  Deeds,  vol.  8,  p.  973  et  aeq. 

eograntor  with  her  husband,  in  the  8.  Dobbin    v.    Cordiner,   41    Minn, 

conveyance  of  the  homestead  the  fee  of  165,  42  N.  W.  870, 16  A.  S.  R.  683,  4 

which  was  in  him,  but  signed,  sealed  L.R.A.  333;  Reed  v.  Morton,  24  Neb. 
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has  been  held  true  where  the  description  of  the  land  left  blank  was 
filled  up  by  the  husband  in  a  manner  not  contemplated  by  the  wife 
at  the  time  the  deed  was  intrusted  by  her  to  her  husband.*  So  the 
delivery  by  a  husband  of  a  deed  duly  executed  by  himself  and  wife 
'  and  accepted  by  the  grantee  in  good  faith,  has  been  held  binding 
upon  the  wife  though  such  delivery  was  made  by  the  husband  with- 
out the  knowledge  of  the  wife.*^  Where  the  validity  of  a  convey- 
ance directly  by  a  wife  to  her  husband  is  considered  valid,^*  if  a 
wife  signs  and  acknowledges  a  conveyance  to  her  husband,  who 
wrongfully  takes  it  from  her  trunk  and  places  it  on  record,  and  she, 
knowing  of  this  fact,  delays  for  a  considerable  time  to  give  any  notice 
of  her  claim,  during  which  time  the  property  is  purchased  for  the 
benefit  of  a  railway  company  which  enters  into  possession  and  makes 
improvements  without  notice  of  any  defect  or  want  of  delivery  of 
the  deed,  she  is  estopped  from  maintaining  an  action  to  quiet  her 
title  on  the  ground  that  her  deed  was  never  delivered.** 

370.  Joinder  of  Husband  in  Wife's  Conveyance  Generally. — ^A  com- 
mon requirement  of  the  statutes  empowering  married  women  to  con- 
vey or  encumber  their  real  property  is  that  the  husband  should  join 
witti  her  in  the  conveyance,  and  as  et  general  rule  her  conveyance 
without  the  joinder  of  her  husband  is  held  void.*'  As  has  been 
said,  such  an  instrument  has  the  form  and  semblance  of  a  deed,  and 
nothing  more;  *^  it  is  without  legal  force,  and  of  itself  oreates  no 
equity  which  the  courts  can  recognize  or  protect.**    For  the  reason 

760,  40  N.  W.  282,  8  A.  S.  R.  247,  1  Minn.  25,  80  Am.  Dec.  433;  Rollins 

L.R.A.  736.    As  to  filling  blanks  gen-  v.  Mitchell,  52  Minn.  41,  53  N.  W. 

erally,    see    Alteration    of    Instbu-  1020,  38  A.  S.  R.  519;  Driskill  v.  Ash- 

MBNTS,  vol.  1,  p.  1008  et  seq.  ley,  259  Mo.  1,  167  S.  W.  1026,  Ann. 

9.  Nelson  V.  McDonald,  80  Wis.. 605,  Cas.  1916 A  868  and  note;  Ela  ▼. 
50  N.  W.  893,  27  A.  S.  R.  71.  Card,  2  N.  H.  175,  9  Am.  Dec.  46 ; 

10.  Baldwin  v.  Snowden,  11  Ohio  Dow  v.  Jewell,  18  N.  H.  340,  45  Am. 
St.  203,  78  Am.  Dec.  303.  Dec.  371;  Pike  v.  Clark,  40  N.  H.  9, 

11.  See  infra,  par.  426  et  seq.  77  Am.  Dec.  698;  Scott  v.  Battle,  85 

12.  Baillarge  v.  Clark,  145  Cal.  N.  C.  184,  39  Am.  Rep.  694;  Slocomb 
589,  79  Pac.  268,  104  A.  S.  R.  75.  v.  Ray,  123  N.  C.  571,  31  S.  E.  829, 
.  18.  Osborne  v.  Cooper,  113  Ala.  68  A.  S.  R.  830;  Carr  v.  Williams,  10 
405,  21  So.  320,  59  A.  S.  R.  117;  Mor-  Ohio  305,  36  Am.  Dec.  87;  Cravens 
rison  v.  Wilson,  13  Cal.  494,  73  Am.  v.  White,  73  Tex.  577,  11  S.  W.  543, 
Dec.  593;  Ross  v.  Singleton,  1  Del.  Ch.  16  A.  S.  R.  803;  Daniel  v.  Mason,  90 
149,  12  Am.  Dec.  86 ;  Scovil  v.  Kelsey,  Tex.  240,  38  S.  W.  161,  59  A.  S.  R. 
46  111.  344,  95  Am.  Dec.  415;  Bressler  815;  Williamson  v.  Jones,  43  W.  Va. 
V.  Kent,  61  111.  426,  14  Am.  Rep.  67 ;  562,  27  S.  E.  411,  64  A.  S.  R.  891,  38 
Scott  V.  Purcell,  1  Blackf.  (Ind.)  66,  L.R.A.  694. 

39  Am.  Dec.  453;  Stevens  v.  Parish,  29  Notes:   19  Am.  Dec.  233;  99  Am. 

Ind.  260,  95  Am.  Dec.  636;  Cook  v.  Dec.  602;  3  L.R.A.  826;  10  Eng.  Rul. 

WalHng,  117  Ind.  9,  19  N.  E.  532,  10  Cas.  800. 

A.  S.  R.  17,  2  L.R.A.  769;  Lowell  v.  14.  Lowell     v.     Daniels,    2     Gray 

Daniels,  2  Gray  (Mass.)  161,  61  Am.  (Mass.)  161,  61  Am.  Dec.  448. 

Dee.   448;   Dodge   v.   Hollinshead,    6  15.  Cook  v.  Walling,  117  Ind.  9,  19 

1332 


13  R.  C.  L.  HUSBAND  AND  WIFE  §  371 

that  a  married  woman  separate  and  apart  from  her  husband  cannot 
convey  or  mortgage  her  interest  in  lands,  including  dower  or  home- 
stead rights,  it  is  held  that  where  a  conveyance  or  mortgage  in  which 
a  wife  joins  her  hnsband  is  invalid  for  want  of  mental  capacity  on 
ihe  part  of  the  husband  to  execute  a  conveyance,  and  is  subsequently 
80  declared,  the  wife  is  not  bound  thereby.**  A  husband  cannot  be 
compelled  to  join  his  wife  in  a  conveyance  of  her  separate  property ; 
the  authority  given  him  by  statute  to  do  so  is  purely  discretionary, 
the  exercise  of  which  must  depend  entirely  oil  his  own  will.*7  ^ 
regards  lands  held  by  a  married  woman  as  her  separate  equitable 
estate,  it  has  been  held  that  she  may  convey  without  joinder  of  her 
husband.*^  Under  statutes  authorizing  a  married  woman  to  convey 
her  statutory  separate  estate  in  lands  as  if  unmarried,  she  may  con- 
vey without  her  husband  joining  in  the  deed,**  and  the  same  has 
been  held  true  under  statutes  authorizing  her  to  contract  as  if  unmar- 
ried if  there  is  no  other  provision  requiring  her  husband  to  join  in 
her  conveyance.**  A  statute  giving  a  married  woman  power  to  convey 
her  real  estate  as  if  unmarried,  enables  a  woman,  married  at  the  time 
of  the  enactment  of  the  statute,  to  convey  such  property  acquired 
before  £is  well  as  after  the  marriage,  without  the  joining  of  the 
husband  in  the  conveyance.* 

371.  Estoppel  to  Allege  Coverture. — According  to  the  prevailing 
and  better  view  a  conveyance  by  a  married  woman  without  the  re- 

N.  E.  632,  10  A.  S.  R.  17,  2  L.R.A.  without  ber  husband  joining  therein, 

769.  and  refusing  to  follow  an  earlier  de- 

16.  Brathens  y.  Bank  of  Kaukau-  cision  to  the  contrary.  And  see  Rich- 
na,  84  Wis.  381,  64  N.  W.  786,  36  A.  ardson  v.  De  GiverviUe,  107  Mo.  422, 
S.  R.  932.  17  S.  W.  974,  28  A.  S.  R.  426,  hold- 

17.  Stevens  v.  Parish,  29  Ind.  260,  ing  that  under  the  earlier  statute  that 
96  Am.  Dec.  636.  if  a  married  woman  held  land  as  her 

18.  Williamson    t.   Yager,    91    Ky.  general  estate  she  could  only  convey 
282,  15  S.  W.  660,  34  A.  S.  R.  184;  it  by  a  deed  jointly  executed  by  her-  . 
Turner  v.  Shaw,  96  Mo.  22,  8  S.  W.  self  and  husband  and  that  therefore 
897,  9  A.  S.  R.  319;  Richardson  v.  De  her  contract  for  the  sale  of  it  was  in- 
Oiverville,  107  Mo.  422,  17  S.  W.  974,  valid. 

28  A.  S.  R.  426.    See  infra,  par.  376  In  Robinson  v.  Queen,  87  Tenn.  445, 

et  seq.,  as  regards  general  power  of  11  S.  W.  38, 10  A.  S.  R.  690,  3  L.R.A. 

married    woman    to    convey    separate  214,  it  is  held  that  under  the  Tennessee 

equitable  estate.  statute    (Act   of   1869-70,   c.   99),   a 

19.  McKesson  v.  Stanton,  60  Wis.  married  woman  owning  a  separate  es- 
297,  6  N.  W.  881,  36  Am.  Rep.  850.  tate,  without  restriction  upon  her  pow- 

Note :  99  Am.  Dec.  604.  er  of  disposition,  may  convey  such  es- 

20.  Farmers'  Exch.  Bank  v.  Hagel-  tate  without  her  husband  joining  in 
uken,  165  Mo.  443,  65  S.  W.  728,  88  the  deed,  provided  she  has  a  privy  ex- 
A.  S.  R.  434,  holding  that  under  a  amination  before  a  chancellor  or  cir- 
statute  authorizing  a  married  woman  cuit  judge  of  the  state,  or  clerk  of  the 
to  transact  business,  on  her  own  ac-  county  court,  as  required  by  the  stat- 
oount,  and  to  "contract"  as  if  she  were  ute. 

a  ferae  sole,  she  may  convey  the  legal  *  1.  McKesson  v.  Stanton,  60  Wia 
title   to   her  property   by  trust  deed   297,  6  N.  W.  881,  36  Am.  Rep.  860. 
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quired  joinder  of  her  husband  is  void  and  neither  she  nor  persons 
claiming  under  her,  axe  precluded  from  asserting  the  fact  of  her  cover- 
ture to  defeat  the  conveyance  even  as  against  a  purchaser  without 
notice  of  her  coverture.*  Thus  it  has  been  held  that  a  married  woman 
and  her  heirs  are  not  estopped  to  deny  the  validity  of  her  deed,  exe- 
cuted during  coverture,  but  dated  previously  to  her  marriage,  and 
signed  with  the  name  she  bore  at  that  time,  with  a  fraudulent  purpose 
of  deceiving  and  imposing  on  some  person  to  be  affected  by  it  and 
without  disclosing  the  fact  of  her  marriage.*  So  the  fact  that  a  hus- 
band had  been  abeent  and  unheard  of  for  seven  years,  does  not  render 
effective  the  wife's  sole  deed  though  both  parties  in  good  faith  believed 
the  husband  to  be  dead.^  And  it  has  been  held  that  a  married  woman 
who,  on  the  assumption  that  her  husband  was  dead,  because  absent 
and  not  heard  from  for  more  than  seven  years,  married  another  man, 
and  while  cohabiting  with  him  in  the  honest  belief  that  he  was  her 
husband,  joined  with  him  in  mortgaging  her  separate  real  estate, 
could,  on  the  return  of  her  lawful  husband  and  the  resumption  of 
marital  relations  with  him,  avoid  the  mortgage  by  a  plea  that  he 
did  not  join  in  its  execution  as  the  law  required.*  In  other  cases, 
however,  conveyances  by  a  married  woman  as  a  feme  sole  without 
the  joinder  of  her  husband  have,  under  the  particular  circumstances 
of 'the  case,  been  upheld  against  her  on  the  ground  that  she  was 
estopped  to  claim  that  she  was  a  married  woman.*  Thus  where  a 
married  woman  held  in  her  maiden  name  real  estate  which  belonged 
to  her  before  marriage,  and  representing  herself  as  a  widow  and  con- 
cealing her  marriage,  applied  for  a  loan  thereon,  and  executed  a  mort- 
gage therefor  in  her  maiden  name,  without  her  husband  joining  in 
it,  the  other  party  being  ignorant  of  her  marriage,  it  was  held,  that 
in  equity  she  could  not  avoid  the  mortgage  and  retain  the  money.' 
And  it  has  been  held  that  a  woman  living  under  her  maiden  name, 
'  apart  from  her  husband,  under  a  void  decree  of  divorce,  and  acting 

2.  Rass  V.  Singleton,  1  Dei.  Ch.  149,  Ind.  9,  19  N.  E.  632, 10  A,  S.  R.  17,  2 
12  Am.  Dec.  86 ;  Cook  v.  WaUing,  117  L.R. A.  769. 

Ind.  9,  19  N.  E.  632,  10  A.  S.  R.  17,  5.  Cook  v.  Walling,  117  Ind;  9,  19 

2  L.R.A.   769;   LoweU  v.  Daniels,  2  N.  E.  632,  10  A.  S.  R.  17,  2  L.R.A. 

Gray  (Mass.)  161,  61  Am.  Dee.  448;  769. 

Keen  v.  Coleman,  39  Pa.  St.  299,  80  6.  Reis  t.  Lawrence,  63  Cal.  129,  49 

Am.  Dec.  624;  Daniel  v.  Mason,  90  Am.  Rep.  83;  Hand  v.  Hand,  68  Cal. 

Tex.  240,  38  S.  W.  161,  69  A.  S.  R.  135,  8  Pac.  705,  68  Am.  Rep.  5;  Pat- 

815.  terson  v.   Lawrence,    90   111.   174,   32 

Note :  67  A.  S.  R.  182.  Am.  Rep.  22.     See  also  Rosenthal  v. 

And  see  Estoppsl,  vol.  10,  p.  738  Mayhugfa,  33  Ohio  St.  166,  49  Am. 

ct  seq.  Rep.  87  note. 

3.  Lowell     V.     Daniels,     2     Gray  Note:  67  A.  S.  R.  182. 

(Mass.)  161,  61  Am.  Dec.  448.  7.  Patterson    v.    Lawrence,    90    BL 

4.  Ross  V.  Singleton,  1  Del.  Ch.  149,  174,  32  Am.  Rep.  22. 
12  Am.  Dec.  86;  Cook  ▼.  Walling,  117 
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and  representing  herself  as  a  single  woman,  bound  herself  by  her 
acknowledgment  of  a  deed  as  a  single  woman.^ 

372.  Sufficiency  of  Joinder  of  Husband  Generally. — ^Under  the  stat- 
utes requiring  a  husband  to  join  in  the  deed  of  his  wife  conveying 
her  estate  or  authorizing  husband  and  wife  to  convey  her  real  estate 
by  their  joint  deed,  the  view  is  taken  in  some  jurisdictions  that  the 
husband  must  be  in  some  way  named  in  the  deed  as  a  cograntor, 
and  that  his  merely  signing  and  sealing  the  deed  together  with  his 
wife  is  not  a  sufficient  joinder  in  her  conveyance  within  the  meaning 
of  the  statute.*  This  is  especially  true  where  the  husband  has  a  com- 
mon law  estate  for  life  juri  uxoris  in  the  wife's  real  estate  conveyed.*® 
Other  cases,  however,  take  the  view  that  his  signing  and  sealing  the 
deed  is  a  substantial  compliance  with  a  statute  requiring  his  joinder 
in  her  deed,  and  will  render  the  deed  effectual  when  duly  executed 
by  the  wife  to  pass  her  title,  the  common  law  estate  of  the  husband 
in  his  wife's  land  juri  uxoris  having  been  abolished,**  and  the  reason 
given  for  this  view  is  that  the  statute  exacts  the  ''joinder''  of  the 
husband  not  as  a  grantor  because  he  has  nothing  to  grant,  but  as  an 
assenter  merely  for  he  has  only  the  power  to  withhold  or  give  his 
assent.**  Though  a  deed  by  a  married  woman  signed  and  sealed  by 
her  husband  is  ineffectual  as  a  conveyance  for  failure  to  name  the 
husband  as  a  cograntor,  still  it  has  been  held  that  in  equity  such 
an  attempted  conveyance  would  be  given  effect  as  a  contract  to  convey 
and  the  grantee  would  take  the  equitable  title.** 

373.  Under  Statutes  Requiring  ^^Consent''  or  ^'Signature"  of  Hus- 
band.— ^Where  the  statute  merely  requires  the  consent  of  the  husband 
to  a  conveyance  by  his  wife  without  requiring,  as  has  usually  been 
the  case  that  he  join  in  her  deed,  it  would  seem,  and  it  has  been  so 
held,  that  his  signing  and  sealing  her  deed  without  being  named  as  a 
grantor  is  a  sufficient  compliance  with  the  statute  to  render  her  deed 
effective;  **  and  the  same  has  been  held  true  where  the  statute  merely 
required  that  a  married  woman's  deed  to  be  effective  should  be  signed 

8.  Reis  v.  Lawrence,  63  Cal.  129,  49  strued  by  the  state  courts) ;  Bray  v. 
Am.  Rep.  83.  Clapp,  80  Me.  277, 13  Atl.  900,  6  A.  8. 

9.  Adams  v.  Teague,  123  Ala.  591,  R.  197;  Peter  v.  Byrne,  175  Mo.  233, 
26  So.  221,  82  A.  S.  R.  144;  Dietrich  75  S,  W.  433,  97  A.  S.  R.  576;  Dris- 
v.  Hutchinson,  73  Vt.  134,  50  Atl.  810,  kill  v.  Ashley,  259  Mo.  1,  167  8.  W. 
87  A.  S.  R.  698.  1026,  Ann.  Cas.  1916A  868  and  note. 

Notes:  97  A.  S.  R.  587;  13  L.R.A.  Notes:  25  Am.  Dec.  226;  97  A.  8. 
(N.S.)  300;  12  Ann.  Cas.  203,  204.       R.  586;  13  L.R.A. (N.S.)  299;  12  Ann. 

10.  Dietrich  v.  Hutchinson,  73  Vt.   Cas.  203. 

134,  50  Atl.  810,  87  A.  S.  R.  698.  12.  Bray  v.  Clapp,  80  Me.  277,  13 

11.  Schley  v.  Pullman   Palace   Car   Atl.  900,  6  A.  8.  R.  197. 
Co.,  120  U.  8.  575,  7  S.  Ct.  730,  30       IS.  Note:  97  A.  8.  R.  690. 

U.  8.   (L.  ed.)   789   (announcing  the       14.  Notes:    97   A.    8.   R.   691;    13 
law  under  the  Illinois  statute  as  con-   L.R.A. (N.S.)   300;  12  Ann.  Cas.  203. 
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by  her  husband.**  And  there  is  authority  for  the  position  that,  uitder 
a  statute  requiring  the  assent  of  the  husband  to  his  wife's  convey- 
ance, such  assent  may  be  given  by  a  separate  instrument  and  that 
his  assent  need  not  appear  in  the  wife's  deed.**  .The  better  view,  how- 
ever, seems  to  be  that  under  constitutional  and  statutory  provisiona 
requiring  the  assent  of  a  husband  to  any  instrument  of  conveyance 
which  affects  the  property  of  his  wife,  such  assent  must  be  expressed 
in  the  instrument  itself;  that  it  cannot  be  manifested  by  a  separate 
conveyance.  Hence,  a  mortgage  executed  by  a  wife' alone,  of  her  inter- 
est in  her  husband's  land,  has  been  held  insufficient  to  convey  or 
release  her  right  of  dower,  where  her  husband  alone  has  previously 
mortgaged  the  land.*'  So  it  has  been  held  that  a  married  woman's 
deed,  defective  for  the  reason  that  her  husband  did  not  join  therein, 
is  not  validated  by  a  subsequent  deed  executed  by  the  husband  alone.*® 
374.  Joinder  with  Husband  to  Bar  Dower,  Specific  Performance 
Generally. — ^In  case  of  a  conveyance  by  a  husband  of  his  lands  the 
wife  must  join  therein  when  so  required  by  statute  in  order  to  bar 
her  right  of  dower,*^  and  as  above  shown  it  is  the  better  view  that 
she  must  be  named  as  a  cograntor  with  her  husband  and  the  deed 
contain  apt  words  of  conveyance  by  her  of  her  interest.**  When  a 
wife  refuses  to  join  with  her  husband  in  a  conveyance  of  his  lands  a 
court  of  equity  will  not  compel  her  to  do  so,  and  there  can  be  little 
doubt  but  that  where  a  contract  for  the  sale  of  land  is  executed  by 
a  husband  without  the  joinder  of  his  wife,  a  decree  for  specific  per- 
formance of  the  contract  will  not  be  granted  requiring  the  wife  to 
join  in  a  conveyance.*  And  this  is  true  even  though  the  wife  had 
full  knowledge  of  the  transaction  and  signed  the  contract  of  sale 
as  a  witness,  where  her  interest  was  not  mentioned  and  her  name  did 
not  appear  in  the  body  of  the  contract.*    A  court  of  equity  will  not 

16.  Note:  25  Am.  Dec.  227.  dower  against  the  purchaser;  that  the 

16.  Note:  97  A.  S.  R.  591.  disability  of  her  coverture  could  not 

17.  Slocomb  V.  Ray,  123  N.  C.  571,  exonerate  her  from  fraud. 
31  S.  E.  829,  68  A.  S.  R.  830.  20.  See  supra,  par.  368. 

18.  Rollins  v.  Mitchell,  52  Minn.  41,  1.  Stromme  v.  Riedi,  107  Minn. 
53  N.  W.  1020,  38  A.  S.  R.  519.  177,  119  N.  W.  948,  131  A.  S.  R.  462 ; 

19.  Kuratli  v.  Jackson,  60  Ore.  203,  Aiple-Hemmelmann  Real  Estate  Co.  v. 
118  Pae.  192,  1013,  Ann.  Cas.  1914A  Spelbrink,  211  Mo.  671,  111  S.  W.  480, 
203,  38  L.R.A.(N.S.)  1195.  See  Dow-  14  Ann.  Cas.  652;  Rodman  v.  Robin- 
BR,  vol.  9,  p.  585  et  seq.  son,  134  N.  C,  505,  47  S,  E.  19, 101  A. 

In  Connolly  v.  Branstler,  3  Bush.  S.  R.  877,  65  L.R.A.  682;  Kuratli  v. 

(Ky.)  702,  96  Am.  Dee.  278,  it  is  held  Jackson,  60  Ore,  203,  118  Pac.  192, 

without  the  citation  of  any  authority,  1013,  Ann.  Cas.  1914A  203,  38  Lil.A. 

that  a  wife  is  estopped  from  claiming  (N.S.)  1195. 

dower  in  land  of  her  husband  where  Notes:  14  Ann.  Caa.  671;  Ann.  Cas. 

the  land  had  been  sold  by  order  of  1914A  207. 

court  for  the  benefit  of  her  husband's  2.  Stromme    v.    Riech,    107    Minn, 

creditors,  and  she  had  caused  it  to  be  177,  119  N.  W.  948,  131  A.  S.  R.  452. 
announced  that  she  would  not  claim 
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decree  the  specific  performance  by  the  husband  of  his  agreement  to 
procure  his  wife  to  join  in  the  conveyance  for  the  reason  that  the 
court  will  not  resort  to  the  imprisonment  of  the  husband  for  the 
purpose  of  compelling  or  coercing  the  wife  to  join,  nor  will  the  court 
compel  a  husband  to  coerce  the  signature  of  his  wife.' 

375.  Specific  Performance  against  Husband;  Abatement  of  Price.— 
Where  a  husband  alone  enters  into  a  contract  for  the  sale  of  liis 
lands  and  the  wife  refuses  to  join  in  the  conveyance  the  purchaser 
may  if  he  so  elects  take  a  decree  for  a  conveyance  by  the  husband 
without  the  joinder  of  the  wife  and  without  any  abatement  of  the 
purchase  price.*  However,  whether  such  a  contract  will  be  enforced 
against  the  husband  with  an  abatement  of  the  purchase  price  to  com- 
pensate the  purchaser  for  the  defect  in  title  through  the  nonjoinder 
of  the  wife  is  a  question  on  which  the  authorities  are  not  agreed. 
According  to  the  better  view  in  this  country  it  seems  that  if  the  entire 
transaction  is  imaffected  by  any  fraud  there  can  be  no  abatement  of 
the  price  or  the  husband  required  to  indemnify  against  the  dower 
rights  of  his  wife.^  On  the  other  hand,  the  view  is  taken  in  England 
and  in  some  jurisdictions  in  this  country  that  an  abatement  may  be 
allowed  or  indemnity  demanded.'  W^ben  it  appears  that  the  wife's 
refusal  to  join  in  the  conveyance  is  due  to  a  combination  between 
herself  and  her  husband  to  defeat  the  rights  of  the  purchaser,  it 
seems  that  an  abatement  or  indemnity  against  her  dower  right  may 
be  allowed  even  though  under  ordinary  circumstances  such  an  allow- 
ance would  not  be  made.^ 

3.  Weed  v.  Terry,  2  Doug.  (Mich.)  U8  Pac.  192,  1013,  Ann.  Cas.  1914A 
344,  45  Am.  Dec.  267;  Watts  v.  Kier-  203,  38  L.R.A.(N.S.)  1195;  Clark  ▼. 
ney,  3  Leigh  (Va.)  272,  23  Am.  Dec.  Seirer,  7  Watts.  (Pa.)  107,  32  Am. 
266.  Dec.  745;  Burk's  Appeal,  75  Pa.  St. 

Notes:  14  Ann.  Cas.  671;  Ann.  Cas.  141,  15  Am.  Rep.  587;  Grayhill  v. 
1914A  207.  Burgh,  89  Va.  895,  17  S.  E.  558,  37 

4.  Aiple-Hemmelmann   Heal   Estate  A.  S.  R.  894,  21  L.R.A.  133. 

Co.  V.  Spelbrink,  211  Mo.  671, 14  Ann.  Notes :  14  Ann.  Cas.  671 ;  Ann.  Cas. 
Cas.  652 ;  Rodman  v.  Robinson,  134  N.  1914A  207. 

C.  503,  47  S.  E.  19, 101  A.  S.  R.  877,  6.  Mathis  v.  Merritt,  57  Ind.  34,  26 
65  L.R.A.  682;  Corson  v.  Mulvany,  49  Am.  Rep.  45;  Leach  v.  Forney,  21  la. 
Pa.  St.  88,  88  Am.  Dec.  485;  Gray-  271,  89  Am.  Dec.  574;  Woodbury  v. 
bill  V.  Breigh,  89  Va.  895,  17  S.  E.  Luddy,  14  Allen  (Mass.)  1,  92  Am. 
558,  37  A.  S.  R.  894,  21  L.R.A.  133.   Dec.  731;  Wright  v.  Young,  6  Wis. 

Notes:  14  Ann.  Cas.  671;  Ann.  Cas.  127,  70  Am.  Dec.  453. 
1914A  207.  Notes:  14  Ann.  Cas.  672;  Ann.  Cas. 

5.  Aiple-Hemmelmann    Real   Estate  1914A  208. 

Co.  V.  Spelbrink,  211  Mo.  671,  111  S.       7.  Young  v.  Paul,  10  N.  J.  Eq.  401, 
W.  480, 14  Ann.  Cas.  652 ;  Hawralty  v.  64  Am.  Dec.  456. 
Warren,  18  N.  J.  Eq.  124,  90  Am.  Dec.       Note:  Ann.  Cas.  1914A  207. 
613;  Kuratli  v.  Jackson,  60  Ore.  203, 
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Alienation  of  Eqvitable  Separate  Estate 

376.  In  General. — ^Under  general  principles  of  equity  juriaprudenoe, 
uncontrolled  by  statute,  a  married  woman  in  respect  of  her  equitaUe 
separate  estate  was  regarded  as  a  feme  sole;  she  could  dispose  of, 
charge  or  encumber  it  in  like  manner  as  if  she  rested  under  no  marital 
disability ;  and  as  regards  her  personalty  so  held,  there  being  no  other 
trustee,  her  husband  was  regarded  as  the  dry  holder  of  the  legal 
title  while  she  held  the  entire  beneficial  interest  subject  to  her  unlim- 
ited control  and  disposition;  the  principle  of  this  rule  is,  that  she 
takes  separate  property  as  hers  exclusively,  with  all  the  rights  and 
incidents  of  property;  of  which  one,  and  a  most  important  one,  is 
the  right  of  disposition.^  And  this  is  especially  true  where  the  instru- 
ment creating  the  separate  estate  confers  on  her  the  unlimited  power 
to  convey  the  same  as  a  feme  sole.*  On  the  other  hand,  there  is 
authority  for  the  position  that  a  married  woman  has  no  power  to 
dispose  of  or  convey  her  separate  equitable  estate  unless  the  power  is 
conferred  on  her  by  the  instrument  creating  the  estate  and  only  to 
the  extent  clearly  given  by  such  instrument;  *^  still  when  the  power 
of  alienation  is  expressly  given,  its  validity  is  fully  recognized,  and 
in  order  that  an  instrument  executed  by  her  may  constitute  an  exe- 
cution of  the  power,  it  is  not  essential  that  a  reference  to  the  power 

8.  Farrier  r.  New  England  Mort-  Bank  of  Greensboro  v.  Chambers,  30 

gage,  etc.,  Co.,  92  Ala.  176,  9  So.  532,  Grat.    (Va.)    202,  32  Am.  Rep.  661. 

12  L.R.A.  856;  Van  Sandt  v.  Wein,  Compare  Cameron  v.  Hicks,  141  N.  C. 

109  Ala.  104,  19  So.  424,  32  L.R.A.  21,  53  S.  E.  728,  7  L.R.A.(N.S.)  407; 

201 ;    Butler   v.   Buckingham,   5   Day  Tullett  v.  Armstrong.  1  Beav.  1,  4  Myl. 

(Conn.)  492,  5  Am.  Dec.  174;  Smith  &  Cr.  390,  8  L.  J.  Cfh.  19,  9  L.  J.  Ch. 

y.   Thompson,  2   McArthur    (D.   C.)  41,  3  Eng.  Rul.  Cas.  214. 
291,  29  Am,  Rep.  621;  Williamson  v.       Notes:  30  Am.  Dec.  233,  236;   53 

Yagen,  91  Ky.  282,  15  S.  W.  660,  34  Am.  Dec.  400. 

A.  S.  R.  184;  Tieman  v.  Paon,  1  GiU.       9.  Bressler  v.  Kent,  61  111.  426,  14 

&  J.    (Md.)   216,  19  Am.  Dec.  225;  Am.  Rep.  67;  Williamson  v.  Yager,  91 

Helms   V.   Franciscus,   2   Bland.    Ch.  Ky.  282,  15  S.  W.  660,  34  A.  S.  R. 

(Md.)  544,  20  Am.  Dec.  402;  Burden o  184  (power  of  disposal  conferred  on 

V.  Amperse,  14  Mich.  91,  90  Am.  Dec.  wife  in  antenuptial  settlement) ;  Yale 

225;  English  v.  Buhle,  32  Mo.  186,  82  v.  Dederer,  18  N.  Y.  265,  72  Am.  Dec. 

Am.  Dec.  126 ;  Kimm  v.  Weippert,  46  503 ;  Robinson  v.  Queen,  87  Tenn.  445, 

Mo.  532,  2  Am.  Rep.  541;  Turner  v.  11  S.  W.  38, 10  A.  S.  R.  690,  3  L.R.A. 

Shaw,  96  Mo.  22,  8  S.  W.  897,  9  A.  214. 

S.  R.  319;  Jaques  v.  Methodist  Epis-       10.  Cochran  t.  O'Hem,  4  Watts  & 

copal  Church,  17  Johns.  (N.  Y.)  548,  8.  (Pa.)  95,  39  Am.  Dec.  60;  Thomas 

8  Am.  Dec.  447;  Martin  v.   DweUy,  v.  FalweU,  2  Whart.  (Pa.)  11,  30  Am. 

6  Wend.  (N.  Y.)  9,  21  Am.  Dec.  245;  Dec.  230;  Lancaster  v.  Dolan,  1  Rawle 

Frozier  v.  Brownlow,  3  Ired.  Eq.  (N.  (Pa.)  231,  18  Am.  Dec.  625;  Ewing 

C.)  237,  42  Am.  Dec.  165;  Harris  v.  v.   Smith,  3  Desaus.    (S.  C.)    417,  5 

Harris,  42  N.   C.  Ill,  53  Am.  Dec.  Am.  Dec.  557;  Calhoun  v.  Calhoun,  2 

393;  Bauman  v.  Le  Masters,  110  Tenn.  Strobh.  Eq.  (S.  C.)  231,  49  Adl  Dee. 

638.  75  S.  W.  1045,  69  L.R.A.  353;  667. 
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be  contained  in  the  instrument.^^  And,  in  the  jurisdictions  where 
her  general  power  of  disposition  was  denied  it  was  still  held  that  a 
court  of  equity  would  itself,  in  the  absence  of  restrictions,  permit  or 
sanction  on  due  application,  her  alienation  for  the  support  and  main- 
tenance of  herself  and  family ;  ^'  and  though  an  alienation  for  such 
a  purpose  had  been  made  without  the  court's  sanction,  the  court  act- 
ing on  the  maxim  that  it  regards  that  as  done  which  ought  to  have 
been  done,^'  has  confirmed  and  sanctioned  the  alienation.^*  The 
power  of  a  married  woman  as  recognized  by  courts  of  equity  to  convey 
extends  only  to  their  equitable  separate  estates;  it  does  not  include 
a  power  to  convey  her  separate  estate  created  by  statute,  and  she  can 
only  convey  the  latter  on  compliance  with  the  statutes  conferring 
upon  her  the  power  to  do  so.^* 

377.  Sepajrate  Estate  Created  without  Intervention  of  Trustee. — 
Where  a  separate  estate  in  real  property  is  created  without  the  inter* 
vention  of  a  trustee  by  a  conveyance  directly  to  a  married  woman 
for  her  sole  and  8q[>arate  use^^^  and  no  power  of  alienation  is  con- 
ferred on  her  by  the  instrument  creating  the  estate,  her  incidental 
power  to  alienate  has  been  held  not  to  extend  to  the  corpus  of  the 
estate;  and  though  her  husband  is  considered  as  a  trustee  to  the  extent 
of  the  rents  and  profits  which  may  be  transferred  by  her,  yet  as  to 
the  corpus  of  the  estate  which  must  be  deemed  solely  as  a  legal  estate, 
she  has  no  capacity  to  convey  the  property  without  a  compliance  with 
the  requirements  of  the  statute  with  respect  to  conveyances  of  her 
lands  or  by  fine  and  recovery.^'  If,  however,  the  deed  to  her  during 
her  coverture  not  only  conveyed  the  estate  to  her,  to  her  sole  and 
separate  use,  but  in  terms  gave  her  an  absolute  power  of  disposal, 
then,  acting  under  the  power  specially  conferred,  it  seems  she  could, 
without  the  solemnities  required  by  law,  convey  the  whole  estate, 
although  no  trust  was  interposed  to  protect  the  exercise  of  the  power. 
But  this  required  the  aid  of  no  doctrine  of  equity  peculiar  to  separate 
estates,  for  a  married  woman  may  execute  a  power  without  imputing 
to  her  the  character  or  capacity  of  a  feme  sole.  Equity,  it  seems,  in 
such  cases,  if  not  the  law,  presei*ved  the  power,  although  the  donee 
also  held  the  fee  of  the  lands  in  respect  to  which  it  was  to  be  exer- 
cised.** 

11.  Coryele  ▼.   Dunton,  7   Pa.   St.       15.  Bressler  v.  Kent,  61  111.  426,  14 
530,  49  Am.  Dec.  489.     See  Powers,  Am.  Rep.  67. 

as  regards  the  general  reference  to  a       16.  See  supra,  par.  157. 

power  in  the  instrument  executing  it.       17.  Yale  v.  Dederer,  18  N.  T.  265, 

12.  Calhoun  v.  Calhoun,  2  Strobh.  72  Am.  Dec.  503. 

Eq.  (S.  C.)  231,  49  Am.  Dec.  667.  18.  Yale  v.  Dedever,  18  N.  Y.  265, 

18.  See  fiQurrr,  vol.  10,  p.  383.  72  Am.  Dec.  503.    See  supra,  par.  314, 

14.  Calhoun  v.  Calhoun,  2  Strobh.   as   regards   the   general   capacity    of 

Gq.  (S.  C.)  231,  49  Am.  Dec.  667.         married  women  to  execute  a  power. 
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378.  Restrictions  on  Power  to  Alienate  Generally. — ^\^^hen  the  sepa- 
rate estate  in  a  married  woman  is  created,  it  is  competent  for  the 
settlor  to  indicate  what  shall  be  the  extent  of  her  control  over  it.  He 
may,  contrary  to  the  course  of  the  common  law,  impose  restraint, 
either  absolute  or  qualified,  on  her  power  of  alienation ;  and  his  inten- 
tion to  restrain  may  be  either  express  or  implied,  but  in  either  case 
it  must  be  clear.  When  such  intention  appears,  or  can  be  gathered 
from  the  whole  instrument, — the  language  used,  the  scheme  of  flettle- 
ment,  or  the  facts  and  circumstances  of  the  particular  case  to  be 
gathered  from  the  instrument, — equity  will  respect  it,  and  enforce 
the  restraint  that  may  be  imposed.**  It  is  no  objection  to  the  valid- 
ity of  such  a  restriction  that  the  woman  is  unmarried  at  the  time  the 
separate  estate  is  created,*®  though  prior  to  the  coverture  the  restric- 
tion is  inoperative.*  This  is  self-evidait,  for  as  heretofore  shown  ft 
separate  estate  attempted  to  be  created  in  favor  of  an  unmarried 
female  does  not  come  into  existence  until  the  contemplated  coverture, 
and  the  restriction  being  a  mere  incident  to  the  estate  can  have  no 
operation  until  the  estate  arises  to  which  it  is  incidental.^  In  order 
to  uphold  a  restraint  on  alienation  it  was  not  necessary  that  it  should 
be  accompanied  by  a  gift  over  on  an  attempt  to  alienate.'  The 
restrictions,  being  annexed  to  the  separate  estate  and  dependent  upon 
it,  close  with  it;  so  that,  upon  becoming  discovert,  the  feme  possesses 
the  same  power  of  disposition  over  her  property  as  other  persons.* 
Still  the  estate  may  be  so  limited  as  to  arise  again  on  a  second  cover- 
ture, and  the  restraint  made  to  apply  to  an  alienation  during  such 
second  coverture.^  It  seems  that  when  the  instrument  creating  the 
separate  estate  expressly  prohibits  its  alienation,  a  court  of  equity 

19.  Hauser  v.  St.  Louis,  170  Fed.  Note:  28  L.R.A.(N.S.)  426. 

906,  96  C.  C.  A.  82,  28  L.R.A.(N.S.)  20.  Robinson   v.  Randolph,  21  Fla. 

426 ;   Robinson  v.  Randolph,  21  Fla.  629,  58  Am.  Rep.  692 ;  Tuliett  v.  Arm- 

629,  58  Am.  Rep.  692 ;  Brown  v.  Mc-  strong,  1  Beav.  1,  4  Myl.  &  Cr.  390,  g 

Gill,  87  Md.  161,  39  Atl.  013,  67  A.  L.  J.  Ch.  19,  9  L.  J.  Ch.  41,  3  Eng. 

S.  R.  334,  39  L.R.A.  806;  Mebane  v.  Rul.  Cas.  214. 

Mebane,  39  N.  C.  131,  44  Am.  Dec.  Note:  28  L.RA.(N.S.)  428. 

102;  Harris  v.  Harris,  42  N.  C.  Ill,  53  i.  Robinson   v.   Randolph,   21   Fla. 

Am.  Dec.  393;  Cameron  v.  Hicks,  141  629,  58  Am.  Rep.  692. 

N.  C.  21,  53  S.  E.  728,  7  L.R.A.(N.S.)  g    See  supra  par  159 

407;  Calhoun  V.Calhoun,  2  Strobh.Eq.  3    Tuliett  v    Armstrong   1  Beav    V 

(8.  C.)  231,  49  Am.  Dec.  667;  Simon-  .  m^i  T Pr ^Qn Tt     T^^^^  1^0  T 

ton  V.  White,  93  Tex.  50,  53  S.   W.  ^  ^^{^'^  ^o%^^^'|  V  n      oil^'  ^  ^ 

339,  77  A.  S.  R.  824;  Bank  of  Greens-  "^'^^^l^  ^  ^°^-  ^^^'  Pfv^^t;    ^. 

boro  V.  Chambers,  30  Grat.  (Va.)  202,  ,J-  ??^'!?^'''' J"   ^^^^^P^.'  ^1   ^a. 

32  Am.  Rep.  661;  Price  v.  Planter's  ^29,  58  Am.   Rep.   692;   Littleton   v. 

Nat.  Bank,  92  Va.  468,  23  S.  E.  887,  Sain,  126  Tenn.  461, 150  S.  W.  423,  41 

32  L.R.A.  214;  TuUett  v.  Armstrong,  L.R.A.  (N.S.)  1118. 

1  Beav.  1,  4  Myl.  &  Cr.  390,  8  L.  J.  6.  Robinson   v.   Randolph,  21   Fla, 

Ch.  19,  9  L.  J.  Ch.  41,  3  Eng.  Rul.  629,  58  Am.  Rep.  692. 
Cas.  214. 
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has  no  power  to  sanction  an  alienation  even  for  the  support  and 
maintenance  of  the  wife.*  There  is  authority  for  the  position  that 
the  modern  statutes  removing  the  common  law  disabilities  of  mar- 
ried women  to  contract  and  extending  their  rights  and  power  of 
<;ontrol  over  their  property,  have  removed  the  necessity  for  the  doc- 
trine sustaining  the  right  to  restrict  the  power  of  alienation  as  applied 
to  the  equitable  separate  estate  of  married  women,  and  should  no 
longer  be  recognized.' 

379.  What  Constitutes  Restriction. — ^Restrictions  on  the  incidental 
power  to  encumber  and  charge  the  separate  estate  to  an  extent  involv- 
ing alienation,  are  usually  in  express  terms,  though  not  necessarily 
so,  for  if  by  a  fair  construction  of  the  instrument,  the  exercise  of 
these  powers  would  be  inconsistent  with  the  plan  and  scheme  of  the 
settlement,  and  would  defeat  the  plain  intent  pervading  the  deed, 
they  must  be  considered  as  much  forbidden  as  if  expressly  denied.® 
And  it  has  been  held  that  a  provision  in  a  deed  conveying  property 
to  a  trustee  for  the  use  of  a  married  woman,  permitting  him  to  convey 
on  her  request  and  her  joinder  in  the  deed,  prevents  her  conveyance 
without  the  aid  of  the  trustee.*  So  it  has  been  held  that  a  provision 
in  a  deed  conveying  property  to  a  trustee  for  the  use  of  a  married 
woman  during  life  with  remainder  over,  that  in  case  the  life  tenant 
shall  be  conveyed  only  in  a.  certain  manner,  such  as  by  a  deed  in 
the  trustee  should  have  power  to  convey  joining  her  in  the  deed, 
applies  to  her  life  estate  as  well  as  to  the  fee,  so  as  to  prevent  any  con- 
veyance by  her  without  joining  the  trustee.^®  On  the  other  hand  the 
generally  prevailing  view  seems  to  be  that  the  modes  of  alienation 
by  the  wife  prescribed  in  an  instrument  creating  a  separate  estate  in 
her  are  not  exclusive  of  other  modes,  unless  such  an  intention  can 
be  clearly  gathered  from  the  face  of  the  instrument.^^  Where  the 
married  woman  in  a  deed  of  trust  for  her  separate  property  is  given 
power  to  convey  only  in  conjunction  with  the  trustee,  the  death  of 
the  trustee  without  the  execution  of  the  power  has  been  held  to  destroy 
it  so  that  it  cannot  be  subsequently  executed.^* 

6.  Calhoun  v.  Calhoun,  2  Strobh.  10.  Cameron  v.  Hicks,  141  N.  C.  21, 
Eq.  (S.  C.)  231,  49  Am.  Dec.  667.  53  S.  E.  728,  7  L.R.A.(N.S.)  407. 

7.  Note:  28  L.R.A.(N.S.)  428.  See  11.  Jacclues  v.  Methodist  Episcopal 
also  Brown  v.  McGill,  87  Md.  161,  39  Church,  17  Johns.  (N.  Y.)  548,  8  Am. 
Atl.  613,  67  A.  S.  R.  334,  39  L.R.A.  Dec.  447;  Harris  v.  Harris,  42  N.  C. 
806.  Ill,  53  Am.  Dec.  393 ;  Price  v.  Planters 

8.  Bank  of  Greensboro  v.  Chambers,  Nat.  Bank,  92  Va.  468,  23  S.  E.  887, 
30  Gratt.  (Va.)  202,  32  Am.  Rep.  661.  32  L.R.A.  214. 

9.  Cameron  v.  Hicks,  141  N.  C.  21,  12.  Cameron  v.  Hicks,  141  N.  C.  21, 
53   S.   E.  728,   7   L.R.A.(N.S.)    407.  53  S.  E.  728,  7  L.R.A.(N,S.)  407. 
See    also     Bank    of     Greensboro     v. 

Chambers,  30  Grat.  (Va.)  202,  32  Am. 
Rep.  661. 
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380.  Effect  of  Statutes  om  Ptwer  to  Alienate. — In  some  jurLsdie- 
tions  statutes  providing  that  the  separate  estate  of  a  married  womam 
shall  be  canveyed  only  in  a  certain  manner,  such  as  by  a  deed  in 
which  her  husband  joins  and  which  is  duly  acknowledged,  is  held  t# 
apply  to  lands  in  which  a  wife  holds  an  equitable  separate  estate  as 
well  as  a  legal  statutory  separate  estate.^*  And  it  has  been  held 
that  where  a  wife  who  holds  the  equitable  title  to  lands  the  legal  titl# 
to  which  is  in  another,  directs  the  latter  to  execute  a  deed  to  a  third 
person,  such  deed  is  ineffectual  to  convey  her  equitable  interest.  ^^ 
It  has  been  held  that  a  statute  empowering  a  married  woman  to  con- 
vey her  lands  on  compliance  with  certain  requirements,  did  not  em- 
power her  to  convey  her  interest  in  lands  conveyed  to  a  trustee  for 
her  sole  and  separate  use  wiXh  a  restricted  power  to  her  to  convey. 
Thus  her  deed  executed  in  the  manner  prescribed  by  statute  for 
the  conveyance  of  her  lands  is  of  no  effect  against  a  trustee  to  whom 
the  property  is  conveyed  for  her  use  with  power  to  her  to  convey 
in  conjunction  with  the  trustee.^* 

Leases 

381.  At  Common  Law. — ^At  common  law  as  heretofore  shown  the 
husband  acquired,  jure  uxoris  the  right  to  the  possession  and  to 
enjoy  the  rents  and  profits  of  his  wife's  real  estate  during  the  cov^r- 
ture,**  and  therefore,  of  course,  a  married  woman  not  only  on  account 
of  her  inability  to  contract,  but  also  on  account  of  the  existing  estate 
ot  her  husband  in  her  real  estate,  had  no  power  to  lease  such  realty. 
On  the  other  hand,  where  a  husband  and  wife  made  joint  leases  of 
the  lands  of  the  latter  for  life  or  years,  it  was  held  that  if  the  wife, 
after  the  death  of  her  husband,  ratify  such  leases,  by  the  acceptance 
of  rent,  or  by  any  other  equivocal  act,  she  was  bound  by  them  and 
liable  to  the  covenants  they  contained.  This  class  of  cases  has,  how- 
ever, always  been  considered  as  an  exception  to  the  general  rule  of 
law,  and  was  allowed  for  the  advancement  of  agriculture  and  tillage.*' 
So  it  has  been  said  that  the  acceptance  of  the  rent  was  a  confirmation 
of  the  lease  and  could  be  considered  equivalent  to  a  new  execution 
and  delivery  though  the  wife  was  at  liberty,  after  her  husband's 
death  to  avoid  or  affirm  it  if  she  had  chosen.**  The  common  dis- 
ability of  a  married  woman  to  contract  prevented  her  from  being 

18.  Cauble  t.  Worsham,  96  Tex.  86,  16.  See  supra,  par.  67. 

70  S.  W.  737,  97  A.  S.  E.  871.    See  17.  Whitbeck   v.    Cook,    15   Johns, 

also  supra,  par.  346.  (N.  Y.)  483,  8  Am.  Dee.  272. 

14.  Cauble  v.  Worsham,  96  Tex.  86,  18.  Martin  v.  DwcUy,  i  Wend.  (K. 
70  S.  W.  737,  97  A.  S.  R.  871.  Y.)  9,  21  Am.  Dec.  245. 

15.  Cameron  t.  Hicks,  141  N.  C.  21,  19.  Foster  v.  Wilcox,  le  B.  I.  443, 
53  S.  £.  728,  7  L.R.A.(N.S.}  407.  14  Am.  Rep.  698.     See  SMpra,  par. 
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liable  for  damageB  on  her  covenaniB  of  title  or  quiet  enjoyment  im 
ker  leases.** 

382.  Statutory  Power  to  Lease. — ^Under  the  married  women^s  prop- 
erty acta  whidi  secure  to  married  women  their  real  estate  for  their 
sole  and  separate  use,  they  are  generally  either  expressly  or  impli- 
edly given  authority  to  lease  their  lands.^  Thus  it  has  been  held 
that  the  power  to  lease  was  included  in  a  power  to  sell  and  to  ''con- 
vey/' as  in  such  a  case  a  lease  was  in  a  qualified  sense  a  conveyance 
and  the  denial  of  the  power  to  lease  would  most  materially  restrici 
her  beneficial  enjoyment  of  her  lands.*  And  it  has  been  held  that 
a  statutory  provision  as  regards  a  wife's  real  estate  that  a  wife  shafl 
have  no  power  to  convey  or  encumber  her  lands  except  by  deed,  in 
which  her  husband  shall  join  did  not  include  a  lease,  as  a  lease  was 
not  a  conveyance  within  the  meaning  of  the  statute.'  So  it  has  been 
held  that  a  statute  providing  that  real  estate  directly  or  indirectly 
conveyed  to  a  wife  by  her  husband  or  his  relatives  cannot  be  con- 
veyed by  her  without  the  joinder  of  her  husband,  did  not  prevent 
her  leasing  such  land  in  her  name  alone  for  a  term  of  years.*  Simi- 
larly it  has  been  held  that  an  option  to  explore  land  for  oil  and 
gas  for  a  period  of  five  years,  with  right  of  renewal,  was  not  an 
incumbrance  so  as  to  require  a  man  to  join  his  wife  in  the  granting 
thereof  upon  her  land,  under  a  statute  giving  her  control  of  her 
separate  estate  with  a  right  to  its  rents  and  profits,  but  providing  that 
no  conveyance  or  incumbrance  of  the  property  should  be  made  unless 
he  joined  in  the  conveyance.*  On  the  other  hand  a  lease  for  a  term 
of  years  required  by  the  statute  of  frauds  to  be  in  writing,  has  been 
held  to  be  a  conveyance  within  the  meaning  of  a  statute  requiring 
husband  and  wife  to  join  in  any  conveyance  of  her  lands.*  Under 
some  statutes  a  lease  by  a  married  woman  to  be  binding  on  her  was 
required  to  be  acknowledged.* 

362  et  seq.;  as  regards  a  married  worn-  200,  51  Am.  Rep.  749. 

an's  general  liability  on  covenants  in  Notes:    11    L.R.A.(N.S.)     99;    39 

her  conveyances.  L.R.A.(N.S.)    675;  Ann.   Cas.  1913D 

20.  Warren  v.  Wagner,  75  Ala.  188,  1001. 

51  Am.  Rep.  446;   Kokomo  l^atural  3.  Perkins  v.  Morse,  78  Me.  17,  2 

Gas,  etc.,  Co.  v.  Matlock,  177  Ind.  225,  AtL  130,  57  Am,  Rep.  780. 

97  N.  E.  787,  39  L.R.A.(N.S.)   675;  4.  Kokomo    Natural    etc.,    Co.    t. 

Perkins  v,  Morse,  78  Me.  17,  2  Atl.  Matlock,  177  Md.  225,  97  N.  E.  787, 

130,  57  Am.  Rep.  780.  39  L.R.A.(N.S.)   675. 

Note:  Ann.  Cas.  1913D  1001.  6.  Dority  v.  Dority,  96  Tex.  215,  71 

1.  Warren  t.  Wagner,  75  Ala.  188,  S.  W.  950,  60  L.R.A.  941. 

61  Am.  Rep.  446.  Note:  39  L.RJl.(N.S.)  677. 

2.  Perking  t.  Morse,  78  Me.  17,  2  6.  Carlton  v.  Williams,  77  CaL  aO, 
Atl.  130,  57  Am.  Rep.  780.     Sec  also  19  Pat.  185,  11  A.  S.  B.  243, 
Indianapolis  t.  Kingsbury,  101   Ind. 
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Mortgages  and  Vendor's  Lien 

383.  In  General. — ^At  common  law  if  a  wife  joined  her  husband 
in  a  mortgage  of  her  lands,  and  levied  a  fine  therefor,  this  would  be 
binding  on  her  and  her  heirs,  notwithstanding  her  coverture,  for  as 
by  such  process  she  could  make  an  absolute  conveyance,'  so  she  could 
make  a  conditional  one.*  The  rule  in  equity  regarding  a  married 
woman  as  a  feme  sole  with  respect  to  her  separate  equitable  estate, 
permitted  her  to  mortgage  such  estate,^  and  a  power,  contained  in  a 
deed  of  trust  for  her  separate  use,  to  sell  and  convey  and  absolutely 
.iispose  of  the  estate  by  deed  duly  executed  by  her,  her  coverture 
notwithstanding,  included  the  right  to  encumber  the  estate  by  a 
mortgage.^^  So  a  mortgage  was  considered  a  conveyance  within  the 
early  statutes  authorizing  married  women  to  convey  their  property 
when  the  statutory  requirements  were  complied  with.^*  In  some 
jurisdictions  the  power  is  given  to  married  women  to  execute  mort- 
gages on  their  property  to  secure  their  indebtedness  in  the  same 
manner  as  if  they  were  unmarried.**  It  has  been  held  that  a  married 
woman  in  a  duly  executed  mortgage  or  deed  of  trust  on  her  land 
may  therein  appoint  a  trustee  to  make  sale  in  default  of  payment  of 

the  debt  secured.**    And  the  fact  that  a  note  previously  executed  by 

> 

7.  See  supra,  par.  345.  as  regards  the  effect  of  overruling  de- 

8.  HoUis  V.  Francois,  5  Tex.  195,  51   cisions  upon  property  rights  acquired 
Am.  Dec.  760;  Sampson  v.  William-  on  faith  of  such  decisions. 

son,   6   Tex.   102,  65   Am.   Dec.  762.  10.  Tieman  v.  Poor,  1   Gill  &   J. 

9.  Farrior  v.  New  England  Mortg.  (Md.)  216,  19  Am.  Dec.  225. 
Security  Co.,  92  Ala.  176,  9  So.  532,  In  Pennsylvania  when  the  rule  pre- 
12  L.R . A.  856 ;  James  v.  Fisk,  9  vailed  that  a  married  woman  could  only 
Smedes  &  M.  (Miss.)  144,  47  Am.  convey  or  dispose  of  her  separate  equi- 
Dec.  Ill;  Harris  v»  Harris,  42  N.  C.  table  estate  when  such  power  was  con- 
Ill,  53  Am.  Dec.  393.  ferred  on  her  by  the  instrument  creat- 

In  Farrior  v.  New  England  Mortg.  ing  the  estate,  (see  supra,  par.  376), 

Security  Co.,  92  Ala.  176,  9  So.  532,  it  was  nevertheless  held  that  a  general 

12  L.R.A.  856,  it  was  held  that  where  power  of  appointment  included  a  pow- 

under   the   decisions   of  the   supreme  er  to  mortgage.    Lancaster  v.  Dolan, 

court  at  the  time  a  mortgage  by  a  1  Rawle  (Pa.)  231,  18  Am.  Dec  625. 

married    woman    was    executed,    land  11.  Ferguson  v.  Soden,  111  Mo.  208, 

conveyed  by  a  husband  to  his  wife  in  19  S.  W.  727,  33  A.  S.  R.  512;  Jami^ 

reimbursement  for  her  separate  statu-  son  vf  Jamison,  3  Whart.   (Pa.)   457, 

tory  property  used  by  him  created  a  31  Am.  Dec.  536;  Louden  v.  Blythe, 

separate  equitable  estate  in  her,  which  27  Pa.  St.  22,  67  Am.  Dec.  442;  Hollia 

under    the    equitable    rule    she    could  v.  Francois,  5  Tex.  195,  51  Am.  Dec. 

mortgage,  the  overruling  of  such  deci-  760;  Sampson  v.  Williamson,  6  Tex. 

sions  and  the  establishment  of  the  rule  102,  55  Am.  Dec.  762. 

that  the  separate  statutory  estate  of  12.  Yerkes  v.  Hadley,  5  Dak.  324, 

a  married  woman  could  not  by  any  40  N.  W.  340,  2  L.R. A.  363. 

act  of  a  husband  and  wife  be  changed  13.  Ferguson  v.  Soden,  HI  Mo.  208, 

into  a  separate  equitable  estate,  did  19  S.  W.  727,  33  A.  S.  R.  512;  Dem- 

not  affect  the  rights  of  the  mortgagee,  arest  v.  Wynkoop,  3  Johns.  Ch.   (N« 

See   Courts,  vol.   7,   pp.   1008-1010,  Y.)  129,  8  Am.  Dec  467. 
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her  was  not  binding  on  her  by  reason  of  her  coverture,  has  been  held 
not  to  render  invalid  her  mortgage  given  to  secure  the  same.^^ 

384.  Mortgage  to  Secure  Debt  of  Third  Person  Generally. — ^Prior 
to  the  married  women's  property  acts,  husband  and  wife  could  exe* 
cute  a  valid  mortgage  on  her  lands  to  secure  his  debts ;  and  since  the 
enactment  of  such  statutes,  in  the  absence  of  a  statutory  prohibition, 
a  married  woman  may  convey  by  mortgage  her  separate  property  to 
secure  the  debt  of  her  husband.**  So,  as  regards  her  separate  equi- 
table estate,  a  married  woman,  unless  restrained  by  provisions  in  the 
instrument  creating  the  estate,  could  mortgage  or  charge  it  with  the 
payment  of  her  husband's  debts.*^  The  view  has  been  taken  that  a 
mortgage  by  a  wife  to  secure  her  husband's  antecedent  debt,  must 
be  supported  by  a  new  consideration  other  than  that  of  the  old  debt, 
to  be  binding  on  her.*^  Though  as  a  general  rule  a  court  of  equity 
will  sustain  a  conveyance  or  mortgage  by  an  heir  of  his  expectancy 
if  it  is  sustained  by  a  sufficient  consideration,**  still  it  has  been  held 
that  a  wife's  mortgage  of  her  expectant  interest  in  her  father's  estate, 
on  his  death,  to  secure  an  antecedent  debt  of  her  husband,  will  not 
be  enforced,  the  mortgagee  not  being  a  purchaser  for  value. 

385.  Statutory  Restrictions. — ^In  a  number  of  jurisdictions  the 
statutes  provide  generally,  as  previously  stated,  that  a  married  woman 
shall  not  enter  into  any  contract  of  guaranty  or  suretyship  or  shall 
not  become  a  surety  for  her  husband,**  and  under  such  a  statute  it 

■m 

14.  CockriU  V.  Hutchinson,  135  Mo.  Am.  Dec.  536;  Bayler  v.  Com.,  40  Pa. 
67,  36  S.  W.  375,  58  A.  S.  R.  664  St.  37,  80  Am.  Dec.  551;   Hollis  v. 

15.  Stephen  v.  Beall,  22  Wall.  329,  Francois,  5  Tex.  195,  61  Am.  Dec. 
22  U.  S.  (L.  ed.)  786;  Kaiser  v.  Stick-  760;  Lefebore  v.  Dutruit,  51  Wis.  326, 
ney,  131  U.  S.  clxxxvii  Appx.,  26  U.  8  N.  W.  149,  37  Am.  Rep.  833. 

S.    (L.   ed.)    176;    Goodrum   v.   Mer-  Notes:  51  Am.  Dec.  768;  33  A.  S 

chants,'  etc..  Bank,  102  Ark.  326,  144  R.  615;  8  L.R.A.  795;  66  L.R.A.  632. 

S.  W.  198,  Ann.  Caa.  1914A  611;  Bull  16.  See  supra,  par.  297,  335. 

V.  Coe,  77  Cal.  54,  18  Pac.  808,  11  In  Keaton  v.  Scott,  25  Ga.  652,  71 

A.  S.  R.  235;  Thompson  v.  Kyle,  39  Am.  Dec.  196,  however  it  is  held  that 

Fla.  582,  23  So.  12,  63  A.  S.  R.  193;  a  wife  is  restricted  from  ahenation  of 

Hackfeld  v.  Medcalf,  20  Hawaii  47,  property  for  paying  or  securing  her 

Ann.  Gas.  1912D  105;  Post  v.  Losey,  husband's  debt,  when  the  property  was 

111  Ind.  74,  12  N.  E.  121,  60  Am.  devised  to  her  for  her  "sole  and  sep- 

Rcp.  677    (the  mortgage  involved  in  arate  use,  not  subject  to  the  debts  or 

this  case  was  executed  prior  to  the  en-  contracts  of  her  present  or  any  future 

actment  of  the  statute  prohibiting  a  husband.'' 

wife   from   mortgaging  her  lands   to  17.  KsSnaaa  Mfg.  Co.  v.  Gandy,  11 

secure  her  husband^s  debts) ;  Green  v.  Neb.  448,  9  N.  W.  569,  38  Am.  Rep. 

Scranage,   19   la.   461,   87   Am.  Dec.  370. 

447;  Ferguson  v.  Soden,  111  Mo.  208,  As   regards   general   mortgages   to 

19  S.  W.  727,  33  A.  S.  R.  512;  Demar-  secure    antecedent    debts,    see   Momv 

est  v.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  gages. 

129,  8  Am.  Dec.  467;  Moore  v.  Fuller,  18.  See  Descent  and  Distbibution, 

6  Ore.  272,  25  Am.  Rep.  524;  Jamison  vol.  9,  p.  135. 

V.  Jamison,  3  Whart.   (Pa.)   467,  31  19.  See  «upra  par.  336. 
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is  held  that  a  mortgage  on  her  separate  real  estate  made  by  a  wife 
to  secure  her  husband's  debt  is  void  *®  but  it  has  been  said  that  these 
statutes  do  not  apply  to  a  case  in  which  the  wife  had  the  benefit  of 
the  transaction,  as  where  the  proceeds  of  the  mortgage  were  used  to 
buy  property  in  her  name,*  nor  will  they  be  permitted  to  defeat  a 
power  of  disposal  expressly  given  to  the  wife  by  the  deed  of  settle- 
ment.' Such  a  statute  renders  invalid  as  regards  the  wife  a  mortgage 
to  secure  her  husband's  debt  on  an  estate  held  by  the  spouses  as 
tenants  by  the  entireties.'  On  the  other  hand,  a  mortgage  by  a  mar- 
ried woman  to  secure  the  debt  of  another  has  been  upheld  as  an 
executed  contract  as  distinguished  from  a  prohibited  executory  con- 
tract of  suretyship ;  and  it  has  been  held  that  when  she  executes  her 
bond  and  mortgage  to  secure  the  debt  of  another  though  the  bond 
cannot  be  enforced  against  her  still  the  mortgage  being  executed,  her 
title  can  be  foreclosed  in  equity.*  Though  a  wife  may  not  have  power 
to  mortgage  her  separate  real  estate  to  secure  her  husband's  debt 
or  to  secure  a  loan  made  to  him,  this  does  not  deprive  her  of  power 
to  mortgage  her  lands  to  secure  the  debt  of  both  husband  and  wife 
for  money  loaned  to  them  and  for  services  then  rendered  to  them 
jointly.*  When  a  married  woinan  joins  with  her  husband  in  a 
mortgage  on  his  real  estate  to  secure  his  debts,  thereby  releasing  her 
dower  rights  or  the  statutory  right  substituted  therefor,  such  mortgage 
is  not  a  contract  of  suretyship  on  her  part  within  the  meaning  of  a 
statute  prohibiting  a  married  woman  from  entering  into  contracts 
of  suretyship.*  It  has  been  held  under  a  statute  prohibiting  a  wife 
from  mortgaging  her  lands  to  secure  her  husband's  debt,  that,  where 
a  mortgage  is  given  by  a  husband  and  wife  upon  lands  to  secure  the 

20.  Lippincott  v.  Mitchell,  94  U.  S.  2.  Brodnax  v.  JBtna  Ins.  Co.,  128 

767,  24  U.  S.  (L.  ed.)  316  (constru-  U.  S.  236,  9  S.  Ct.  61,  32  U.  S.  (L. 

ing  the  Alabama  statute) ;  Osborne  v.  ed.)   445. 

Cooper,  113  Ala.  405,  21  So.  320,  59  3.  Wilson  v.  Logue,  131  Ind.  191, 
A.  S.  R.  117;  Evans  v.  Faircloth-Byrd  30  N.  E.  1079,  31  A.  S.  R.  426;  Thorn- 
Mercantile  Co.,  165  Ala.  176,  51  So.  burg  v.  Wiggins,  135  Ind.  178,  34  N. 
785,  21  Ann.  Cas.  164.  E.  999,  41  A.  S.  R.  422,  22  L.R.A. 

Notes:  8  L.R.A.  406,  795;  66  L.R.A.  42;  Trimble  v.  State,  145  Ind.  154,  44 

632;  Ann.  Cas.  1912D  108.  N.  E.  260,  57  A.  S.  R.  163;  Webb  v. 

A  note  and  mortgage  executed  by  a  John  Hancock  Mut.  Life  Ins.  Co.,  162 

married  woman  to  secure  a  loan  used  Ind.  616,  69  N.  E.  1006,  66  L.R.A. 

by  her  to  redeem  lan3  from  a  fore-  632.    But  see  Rogers  v.  Shewmaker,  27 

closure  sale  under  her  husband's  mort-  Ind.  App.  631,  60  N.  E.  462,  87  A.  S. 

gage,  the  land  having  been  conveyed  R.  274. 

to  her  by  her  husband  after  the  mort-  Note:  66  L.R.A.  632. 

gage,   is  a  contract  of  the  wife  for  4.  Warwick  v.  Lawrence,  43  N.  J. 

her  own  benefit  and  not  as  surety  for  Eq.  179,  10  Atl.  376,  3  A.  S.  R.  299. 

her  husband.     Falls  v.  United  States  5.  American   Freehold   Land   Mort- 

Savings,  etc.,  Co.,  99  Ala.  417,  13  So.  gage  Co.  v.  Thornton,  108  Ala.  258, 

25.  38  A.  S.  R.  194,  24  L.R.A.  174.  19  So.  529,  54  A.  S.  R.  148. 

1.  Johnson  v.  Jouchert,  124  Ind.  105,  6.  Crawford  v.  Hazelrigg,  117  Ind. 

24  N.  E.  580,  8  L.R.A.  795.  63,  18  N.  E.  603,  2  L.R.A.  139. 
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husband's  debts  and  nothing  appears  on  the  face  of  the  mortgage 
to  show  to  whom  the  land  belonged,  that  the  burden  is  upon  the 
wife,  in  a  suit  to  foreclose  the  mortgage,  to  show  what  portions  of 
the  lands  mortgaged  were  her  property,  as  it  will  not  be  presumed 
that  her  lands  were  included  in  the  mortgage,  though  her  joinder 
therein  be  in  form  that  of  a  mortgagor,  without  being  expressly  lim- 
ited to  a  relinquishment  of  dower.' 

386.  Rights  of  Wife  as  Surety  for  Husband  Generally. — ^Where 
a  married  woman  mortgages  her  separate  property  to  secure  her  hus- 
band, she  is  in  this  respect,  according  to  the  prevailing  view,  to  the 
same  extent  as  any  third  person,  a  surety  for  her  husband  and  not 
a  principal  debtor,  notwithstanding  her  general  interest  as  a  wife 
in  her  husband's  transactions.®  It  has  been  held,  however,  that  a 
wife  is  not  a  surety  for  her  husband  under  such  circumstances  so 
93  to  entitle  her  to  the  full  privileges  of  a  surety.*  A  wife's  deed  of 
trust  or  mortgage  of  her  Idnd,  given  to  secure  a  promissory  note  signed 
by  her  husband  and  other  persons,  makes  her  a  surety  of  all  the 
other  signers,  and  not  merely  of  her  husband,  when  the  deed  of  trust 
on  its  face  makes  no  distinction  between  the  makers  in  respect  to 
their  liability ;  *^  and  in  such  a  case  oral  evidence  is  inadmissible  to 
show  that  it  was  security  for  her  husband  alone  as  the  principal  debtor 
for  the  purpose  of  making  her  land  liable  for  the  debt  before  holding 
the  other  signers  li&ble.*^ 

387.  Particular  Rights  Arising  Out  of  Suretyship. — ^The  general 
rule  is,  that  where  a  wife  joins  her  husband  in  a  mortgage  of  her 
estate,  for  the  benefit  of  the  husband,  the  mortgage,  as  between  them^ 
will  be  considered  the  debt  of  the  husband ;  and  after  his  death,  the 
wife,  or  her  representatives,  will  be  entitled  to  stand  in  the  place 
of  the  mortgagee,  and  have  the  mortgage  satisfied  out  of  his  assets. ^^ 

7.  Bargess  v.  Blake,  128  Ala.  105,  husband's  debt,  she  occupies  the  posi* 
28  So.  963,  86  A.  S.  R.  78.  tion  of  a  surety  and  as  against  a  sub- 

8.  Bull  V.  Coe,  77  Cal.  54,  18  Pac.  sequent  judgment  creditor  of  the  hus- 
808, 11  A.  S.  R.  235 ;  Hackf eld  v.  Med-  band  the  community  property  should 
calf,  20  Hawaii  47,  Ann.  Cas.  1912D  first  be  applied  in  satisfaction  of  the 
105;  Post  V.  Losey,  111  Ind.  74,  12  debt  in  exoneration  of  the  wife's  sep- 
N.  E.  121,  60  Am.  Rep.  677;  Browne  arate  property.  James  v.  Jacques,  26 
V.  Bixby,  190  Mass.  69,  76  N.  E.  454,  Tex.  320,  82  Am.  Dec.  613. 

5  Ann.  Cas.  642;  Hawley  v.  Bradford,  9.  Notes:   5   Ann.   Cas.   644;   Ann. 

9   Paige    (N.  Y.)    200,  37  Am.   Dec.  Cas.  1912D  108. 

390;  Jenkins  v.  Daniel,  125  N.  C.  161,  10.  McCollum  v.  Boughton,  132  Mo. 

34  S.  E.  239,  74  A.  8.  R.  632;  Plem-  601,  30  S.  W.  1028,  33  S.  W.  476,  34 

ing  V.  Barden,  126  N.  C.  450,  36  S.  S,  W.  480,  35  L.R.A.  480. 

E.  17,  78  A.  S.  R.  671,  53  L.R.A.  316.  11.  McCollum  v.  Boughton,  132  Mo. 

Notes:  5  Ann.  Cas.  643;  Ann.  Cas.  601,  30  S.  W.  1028,  33  S.  W.  478,  34 

1912D  108.  8.  W.  480,  35  L.R.A.  480. 

When  community  property  and  also  12.  ELollis  v.  Franeoia,  5  Tex.  19^ 

the  separate   property   of  a  married  51  Am.  Dec.  760. 
woman   are  mortgaged  to  secure  her 

1347 


§  358  HUSBAND  AND  WIPE  13  R.  C.  L. 

So  a  married  woman  who  morligages  her  separate  estate  to  secure  the 
payment  of  money  borrowed  on  their  joint  note  for  the  benefit  of 
the  husband,  is  entitled  as  surety  to  exoneration  from  his  assets  and 
may  be  entitled  to  have  his  assets  marshaled  in  exoneration  of  her 
property.**  The  wife  is  ordinarily  discharged  by  any  transaction 
between  the  husband  and  his  creditor,  which  would  discharge  an 
ordinary  surety,**  such  as  an  extension  of  the  time  of  payment,** 
It  has  been  recognized  that  a  wife,  as  to  her  inchoate  interest  in  the 
mortgaged  real  estate  of  her  husband,  occupies  a  relation  in  so  far 
analogous  to  that  of  a  surety  that  her  inchoate  interest  is  discharged 
from  a  mortgage  in  which  she  joined  with  him  to  secure  a  note  given 
by  her  husband  and  others,  when,  with  the  mortgagee's  consent  and 
without  her  knowledge  or  consent,  one  of  the  makers  of  the  note 
has  been  released  or  discharged  by  renewal  or  otherwise  from  lia- 
bility for  the  note  and  debt  secured ;  and  she  may  set  up  such  defense 
to  protect  such  inchoate  right  from  sale  on  the  foreclosure  of  the 
mortgage.  But  mere  extension  of  time  of  payment  of  the  note  would 
not  have  this  effect.**  Likewise  a  married  woman  may  have  a  right 
to  demand  a  marshaling  of  assets  of  the  husband  for  the  purpose  of 
exonerating  her  dower  interest  from  the  lien  of  the  mortgage.*^  On 
the  other  hand,  it  has  been  held  that  a  deceased  mortgagor's  wife  is 
entitled  to  dower  in  the  surplus  only  of  the  proceeds  of  the  mortgaged 
premises,  after  paying  the  mortgage  debt  and  -costs  of  foreclosure, 
where  she  has  joined  in  a  mortgage  of  his  land  for  his  debt,  and  the 
land  has  been  sold  on  foreclosure,  and  cannot  claim  dower  in  the 
whole  proceeds  against  judgment  creditors  of  the  husband.  That  in 
such  a  case  the  rule  regarding  her  as  a  surety  of  her  husband  when 
she  joins  in  a  mortgage  of  her  land,  for  his  debts  and  entitled  to  the 
right  of  a  surety  did  not  apply.*® 

388.  Estoppel  to  Deny  Purpose  of  Mortgage. — Though  a  married 
woman  may  be  given  power  to  mortgage  her  property  only  under 
certain  circumstances,  as,  for  instance,  for  her  sole  use  and  benefit 
only,  she  may  nevertheless  be  estopped  by  her  representations  from 

13.  Browne  v.  Bixby,  190  Mass.  69,   Davis,  75  Kan.  38,  88  Pac.  532,  12 
76  N.  E.  454,  5  Ann.  Cas.  642.  Ann.  Cas.  548;  Jenkins  v.  Daniel,  125 

Note:  5  Ann.  Cas.  644.  N.  C.  161,  34  S.  E.  239,  74  A.  S.  R. 

And    see    generally,    Mabshalinq  632;   Fleming  v.  Barden,  126  N.  C. 

Assets.  450,  36  S.  E.  17,  78  A.  S.  R.  671,  63 

14.  BuU  V.  Coe,  77  Cal.  64,  18  Pac.  L.R.A.  316. 

808,  11  A.   S.  R.  235;  Hackfeld  v.       Notes:  5  Ann.  Cas.  644;  Ann.  Cas. 

Medcalf,   20    Hawau    47,    Ann.    Cas.  1912D  108. 

1912D  105.  16.  Crawford  v.  Hazelrigg,  117  Ind. 

Note:  Ann.  Cas.  1912D  108.  63,  18  N.  E.  603,  2  L.R.A.  139. 

See  FmsctPAh  and  ^Surety,  as  re-       17.  Gore  v.   Townsend,  105  N.   C. 
gards  ^tischarge  of  sureties  genemlly.  228,  11  S.  E.  160,  8  L.R.A.  443. 

16.  Post  V.  Losey,  111  Ind.  74,  12       18.  Hawley  v.  Bradford,  9  Paige  (N. 
N.  E.  121,  60  Am.  Rep.  677;  Diehl  v.   Y.)   200,  37  Am.  Dec.  390  and  note. 
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alleging  that  a  mortgage  executed  by  her  was  not  for  her  sole  use"" 
and  benefit.^*  Thus  where  a  wife  represents  that  a  purchase  about 
to  be  made  is  for  her  sole  use  and  benefit  and  gives  a  mortgage  on 
her  separate  property  to  secure  the  price^  if  the  mortgagee  acts  in 
good  faith  on  the  strength  of  her  representations,  she  may  be  estopped 
to  deny  that  the  property  was  so  purchased  *•  This  rule  is  fully 
applicable  when  the  joint  note  of  herself  and  her  husbcind  is  given 
for  the  money  so  borrowed.^ 

389.  Who  May  Attack  Validity  of  Mortgage.-— A  mortgagee  may 
generally  assert  the  invalidity  of  a  prior  mortgage  for  the  purpose 
of  subjecting  the  mortgaged  property  to  the  payment  of  his  claim. 
In  so  doing  he  may  show  that  the  prior  mortgage  is  founded  on  no 
consideration,  or  is  fraudulent,  or  is  invalid  for  some  other  reason, 
provided  he  has  done  nothing  to  estop  himself,  such  as  expressly 
stipulating  in  bis  mortgage  tiliat  it  is  taken  subject  to  the  prior 
incumbrance.'  And  where  a  statute  prohibiting  a  wife  from  becom< 
ing  a  surety  for  tiie  husband,  renders  a  mortgage  executed  by  her  to 
secure  her  husband's  indebtedness  absolutely  void  and  not  merely  a 
personal  defense,  a  subsequent  mortgagee,  whose  mortgage  is  not 
made  subject  to  such  a  prior  mortgage  may  question  the  validity 
of  the  mortgage  and  is  entitled  to  have  such  prior  mortgage  declared 
void  in  the  interest  of  his  title.'  On  the  other  hand,  it  has  been  held 
that  remote  grantees  of  a  married  woman  cannot  set  up  a  plea  of 
coverture  in  their  own  behalf  against  a  mortgage  executed  by  her 
to  secure  her  husband's  debt  in  violation  of  a  statutory  provision  declar- 
ing such  a  transaction  void,  unless  it  appears  that  they  are  entitled 
to  do  so  in  equity  and  good  conscience  for  the  protection  of  a  con- 
sideration actually  paid  her  without  notice  of  the  invalid  incmn- 
brance,  or  with  the  mutual  intention  and  agreement  that  they  should 
be.  permitted  to  set  up  its  invalidity.^  And  it  has  been  held  that 
where  the  consideration  of  a  mortgage  has  inured  to  the  benefit  of  a 
wife's  separate  estate,  though  it  was  not  executed  with  the  formalities 
required  by  statute,  such  as  the  formal  approval  of  a  specified  court, 
it  should  nevertheless  be  upheld  as  against  a  subsequent  mortgagee.^ 

19.  Rogers  v.  Union  Cent.  Life  Ins.  Am.  Rep.  701. 

Co.,  Ill  Ind.  343,  12  N.  E.  495,  60  2.  Notes:  21  Ann.  Cas.  1165;  Ann. 

Am.   Rep.   701;   Lane  v.   Schlemmer,  Cas.  1913B  689.    See  Mortgages. 

114  Ind.  296,  15  N.  E.  454,  5  A.  S.  R.  3.  Evans  v.  Faircloth-Byrd  Mercan- 

621 ;  Trimble  v.  State,  145  Ind.  154,  tile  Co.,  165  Ala.  176,  61  So.  785,  21 

44  N.  E.  260,  57  A.  S.  R.  163;  Magel  Ann.  Cas.  1164  and  note. 

V.  Milligan,  150  Ind.  582,  50  N.  E.  Note:  66  L.R.A.  637. 

564,  65  A.  S.  R.  382.  4.  Johnson  v.  Jouchert,  124  Ind.  105, 

20.  Lane    v.    Schlemmer,    114    Ind.  24  N.  E.  580,  8  L.R.A.  795. 

296,  15  N.  E.  454,  5  A.  S.  R.  621.       6.  Opelousas  Nat.  Bank  v.  Fahey, 
1.  Rogers  v.  Union  Cent.  life  Ins.   129  La.  225,  55  So.  772,  Ann.   Cas. 
Co.,  Ill  Ind.  343,  12  N.  E.  495,  60   1913B  687. 
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390*  Purcliase  Money  Mortgages. — ^A  married  woman  who  has  pur- 
chased  land,  and  executed,  jointly  with  her  husband,  a  purchase 
money  mortgage,  is  held  to  be  estopped  from  denying  the  title  of  her 
vendor,  or  to  interpose  her  coverture  in  bar  of  the  foreclosure  of  the 
mortgage,  irrespective  of  whether  her  common  law  disability  to  con- 
tract has  been  removed  or  not  The  practical  effect  of  such  a  trans- 
action is,  that  she  takes  the  property  burdened  with  the  mortgage, 
being  an  estate  on  condition,  to  become  absolute  only  on  the  payment 
of  the  purchase  money.  The  estoppel  is  against  claiming  the  estate 
and  repudiating  the  incumbrance  by  which  it  is  burdened.^  And 
it  has  been  held  that  a  court  of  equity  may  enforce  a  clause  in  a  pur- 
chase money  mortgage,  executed  by  a  married  woman,  without  her 
husband  joining,  stipulating  for  the  payment  of  interest  at  stated 
periods,  and  that  in  case  of  default  to  pay  such  interest,  the  whole 
amount  of  the  mortgage  should  become  due  and  payable,  though  in 
strict  law  a  married  woman  has  no  power  to  purchase  land  and  execute 
a  purchase  money  mortgage  without  the  joinder  therein  of  her  hus- 
band.' Where  as  a  part  of  the  same  transaction,  real  estate  is  con- 
veyed to  a  married  woman  and  a  purchase  money  mortgage  taken 
back  w^hich  is  invalid  for  defective  execution,  it  has  also  been  held 
that  a  court  of  equity  will  treat  the  whole  transaction  as  one  and 
afford  relief  according  to  the  circumstances  of  the  case;  and  where  the 
married  woman  has  reconveyed  the  land  and  thus  rendered  it  impos- 
sible for  her  to  re-execute  a  valid  mortgage,  equity  will  permit  her 
grantor  to  rescind  his  conveyance,  when  the  purchaser  from  the  wife 
had  notice  of  the  nature  of  the  transaction  and  the  grantor's  rights.® 
On  the  other  hand,  a  purchase  money  mortgage  executed  by  a  mar- 
ried woman,  but  not  complying  with  the  requirements  of  the  statutes 
relating  to  conveyances  and  incumbrances  of  her  real  estate,  has  been 
held  to  be  absolutely  void.^ 

391.  Vendor's  Lien. — When  land  is  purchased  by  and  conveyed  to 
a  married  woman,  it  has  been  held  that  her  coverture  is  not  a  defense 
to  the  enforcement  of  a  vendor's  lien  for  the  unpaid  purchase  money ; 
it  is  as  unconscionable  for  a  married  woman  to  get  the  land  of  another 
and  keep  it  without  paying  the  purchase  money,  as  for  one  sui  juris 
to  do  the  same  thing,  and  a  vendor's  lien  prevails  with  as  much  force 
against  a  married  woman  purchasing  lands  as  against  one  fully  sui 
juris.^®    Thus  where  a  married  woman  purchases  land  through  the 

6.  Wilder  v.  Wilder,  89  Ala.  414,  7  8.  Dietrich   v.   Hutchinson,   73   Vt. 
So.  767,  18  A.  S.  R.  130,  9  L.R.A.  97.  134,  50  Atl.  810,  87  A.  8.  R.  698. 
See  also  Bedford  v.  Burton,  106  U.  S.  9.  Pike  v.  Clark,  40  N.  H.  9,  77  Am. 
338,  1  S.  Ct.  98,  27  U.  S.    (L.  ed)  Dec.  698. 

112 ;  Newbegin  v.  Langley,  39  Me.  200,       10.  Pylant  v.  Reeves,  53  Ala,  132, 
63  Am.  Dec.  612.  25  Am.  Rep.  605;  Crampton  v.  Prince, 

7.  Glass  V.  Warwick,  40  Pa.  St.  140,  83  Ala.  246,  3  So.  519,  3  A.  S.  R. 
80  Am.  Dec.  566.  718;  Perry  v.  Roberts,  30  Ind.  244,  95 
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agency  of  her  husband,  who,  in  her  name  and  by  her  authority, 
executes  a  promissory  note  for  the  unpaid  balance  of  purchase  money, 
her  coverture  is  no  defense  to  a  suit  in  equity  to  enforce  a  vendor's 
lien  on  the  land,  though  it  would  be  a  defense  to  an  action  against  her 
at  law  on  the  note.**  The  lien  of  the  vendor  of  real  estate,  for  the 
purchase  money,  or  any  part  thereof,  which  may  remain  unpaid, 
prevails  against  all  persons  but  bona  fide  purchasers  for  a  valuable 
consideration  without  notice.  It  attaches  without  any  special  agree- 
ment for  its  existence,  whether  a  conveyance  has  been  made  or  not. 
It  has  its  foundation  in  the  broad  principle  of  equity,  that  it  is  uncon- 
scientious to  allow  one  who  gets  the  estate  of  another  to  keep  it  with- 
out paying  the  consideration.*'  So  where  a  husband  purchased  lands 
on  his  own  credit,  executing  his  own  note  for  the  purchase  money, 
and  taking  a  conveyance  to  a  trustee  for  his  wife,  it  has  been  held, 
that  the  vendor's  lien  for  the  purchase  money  could  be  enforced 
against  the  lands.*' 

a 

XXII.  Contracts,    Conveyances    and    Transactions    between 

Spouses 

OcTiercd  Principle$ 

392.  What  Law  Governs. — The  validity  and  eflfect  of  contracts 
between  a  husband  and  wife  are,  as  a  general  rule,  as  in  case  of  other 
contracts,**  to  be  determined  by  the  lex  loci  contractus.**  And  it  has 
been  held  that  the  validity  and  effect  of  the  transfer  of  stock  in  a 
corporation  by  a  husband  to  his  wife  is  to  be  governed  by  the  law 
of  the  place  where  the  parties  lived  and  the  transfer  was  made,  though 
the  corporation  was  a  foreign  one.*'  So  it  has  been  held  that  a  con- 
tract between  a  husband  and  wife  made  in  a  state  in  which  they  were 
domiciled  and  under  whose  laws  the  wife  was  incompetent  to  make 
the  contract,  whereby  the  husband  conveyed  land  to  her  situated  in 
another  state^  and  she  assumed  a  debt  of  his  there  payable,  could  not 
be  enforced  against  her  in  the  former  state,  though  it  was  valid  in 

Am.  Dec.  689;  Cashman  v.  Henry,  75  14.  See  Conflict  of  Laws,  vol.  5, 

N.  Y.  103,  31  Am.  Rep.  437;  Kent  v.  p.   931  et  seq. 

Geriiard,  12  R.  I.  92,  34  Am.  Rep.  15.  Brown  v.  Dalton,  105  Ky.  669, 

612;    Jackson    v.    Rutledge,    3    Lea  49  S.  W.  443,  88  A.  S.  R.  325;  Kerr 

(Tenn.)   626,  31  Am.  Rep.  655.  v.  Urie,  86  Md.  72,  37  Atl.  789,  63 

Note :  34  Am.  Rep.  614.  A.   S.  R.  493,  38  L.R.A.  119 ;  Dou- 

11.  Crampton  v.  Prince,  83  Ala.  246,  gherty  v.  Snyder,  16  Serg.  &  R.  (Pa.) 
3  So.  519,  3  A.  S.  R.  718.  84,  16  Am.  Dec.  520;  Little  v.  Bird- 

12.  Pvlant  V.  Reeves,  53  Ala.  132,  well,  21  Tex.  597,  73  Am.  Dec.  242. 
25  Am.'^Rep.  605.     See  Vendor  and  Note:  85  A.  S.  R.  574. 
Purchaser.  16.  Kerr  v.  Urie,  86  Md.  72,  37  Atl. 

13.  Pylant  v.  Reeves,  53  Ala.  132,  789,  63  A.  S.  R.  493,  38  L.R.A.  119. 
25  Am.  Rep.  605. 
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the  latter  state.^^  This  rule  that  the  place  of  the  contract  should 
"control  was  carried  probahly  to  its  extreme  limits  in  a  fairly  recent 
Massachusetts  case  where  a  husband  covenanted  with  his  wife  in 
North  Carolina,  where  they  were  domiciled,  to  surrender  all  his  rights 
in  land  owned  by  her  in  Massachusetts.  The  court  held  that  the 
-covenant  might  be  specifically  enforced  in  Massachusetts,  if  the  wife 
had  a  right  to  contract  with  her  husband  by  the  law  of  North  Caro- 
lina.*® The  effect  of  a  conveyance  of  real  estate  by  a  husband  to  his 
wife  or  vice  versa,  is  to  be  governed  by  the  law  of  the  state  in  which 
the  real  estate  is  situated.**  The  validity  and  effect  of  contracts  and 
conveyances  between  husband  and  wife  are  as  a  general  rule  to  be 
determined  by  the  law  in  forcer  at  the  time  the  transaction  took 
place.*^  If  a  contract  between  a  husband  and  wife  is  deemed  in 
contravention  of  the  public  policy  of  the  state  of  the  forum  no  comity 
between  the  states  requires  that  it  be  enforced.  In  such  a  case  the 
general  rule  prevails  that  if  the  lex  loci  contractus  comes  in  conflict 
with  the  lex  fori,  comity  must  yield  to  the  positive  law  or  policy  of 
the  forum.* 

393,  Civil  Law. — The  civil  or  Roman  law  recognized  the  distinct 
personality  of  husband  and  wife  and  their  right  to  contract  with  each 
other.*  So  according  to  the  laws  of  Spain,  which  at  one  time  were 
the  laws  of  Louisiana,  husband  and  wife  were  considered  so  far  separate 
persons,  that  they  could  validly  enter  into  any  onerous  contracts 
between  themselves.  A  sale  is  the  example  given  to  illustrate  this 
doctrine.  They  seem  to  have  been  prohibited  only  from  making 
donations  to  each  other,  during  the  marriage,  of  property  actually  in 
possession.  By  the  same  laws,  the  wife  was  permitted  to  renounce 
her  rights  to  the  matrimonial  acquets  and  gains  at  any  time  before, 
during,  or  after  the  dissolution  of  the  marriage.*  And  in  this  respect 
it  was  held  that  a  contract  for  the  dissolution  of  matrimonial  com- 
munity and  separation  of  property  partakes  strongly  of  a  contract  of 
exchange,  by  which  each  one  of  the  parties  gives  up  his  common  right 
or  claim  to  all  the  property,  in  consideration  of  his  obtaining  a  separate 

17.  Brown  v.  Dalton,  105  Ky.  669,  Pac.  3,  99  A.  S.  R.  820,  61  L.R.A^ 
49  S.  W.  443,  88  A.  S.  R.  325.  641. 

18.  Poison  V.  Stewart,  167  Mass.  2.  Labbe  v.  Abat,  2  La.  553,  22  Am. 
211,  45  N.  E.  737,  57  A.  S.  R.  452,  Dec.  151;  Palmer  v.  Oakley,  2  Dough 
36  L.R.A.  771.  (Mich.)  433,  47  Am.  Dec.  41;  Doug- 

Note:  85  A.  S.  R.  574.  herty  v.  Snyder,  15  Serg.  &  R.  (Pa.) 

19.  Rush  V.  Landers,  107  La.  549,  84,  16  Am.  Dec.  520. 

32  So.  95,  57  L.R.A.  353.  3.  Labbe  v.  Abat,  2  La.  553,  22  Am, 

20.  Manning  v.  Pippen,  86  Ala.  357,  Dec.  151.  See  generally,  Communitt 
5  So.  572,  11  A.  S.  R.  46.  See  infra.  Property,  vol.  5,  p.  856  et  seq.  as  re- 
par.  422  et  seq.,  as  regard  conveyances  gards  the  validity  of  contracts  between 
between  spouses  generally.  spouses  relating  to  the  community. 

1.  Palmer  v.  Palmer,  26  Utah  31,  72 
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and  distinct  title  to  a  part;  it  is,  strictly  speaking,  a  partition  of  com- 
mon property,  and  cannot  be  assimilated  to  a  donation.* 

3S4.  Transfers  of  Personalty  Generally. — Sales  and  transfeiB  of 
personal  property  by  a  husband  to  his  wife  or  vice  versa  may  be 
valid,*  as  in  the  ease  of  a  transfer  or  sale  of  property  by  a  husband  in 
payment  of  his  indebtedness  owing  his  wife.^  While  delivery  of 
possession  is  necessary  as  in  other  cases  of  sales,'  the  delivery  of  posses- 
sion may  be  constructive.*  A  husband  may  sell  to  his  wife  an  un- 
divided interest  in  personal  property  owned  by  him,  and  thus  con- 
stitute her  a  tenant  in  common  with  him  in  the  property.*  To  render  . 
a  sale  of  personal  property  by  a  husband  to  his  wife  valid  against  his 
creditors,  there  must  be  an  i^parent  and  exclusive  change  of  posses- 
sion. The  reason  of  the  rule,  which  is  to  prevent  fraudulent  transfers 
of  property,  applies  more  strongly  to  transactions  between  husbands 
and  wives  than  to  those  between  other  persons,  because  of  the  greater 
facility  for  the  commission  of  frauds  of  this  character  between  the 
former.^*  A  transfer  by  a  husband  to  his  wife  of  stock  in  a  national 
bank,  made  in  good  faith,  vests  her  with  the  ownership  thereof,  and 
her  equitable  title  is  complete  before  a  certificate  is  issued  to  her  and 
before  any  entry  of  the  transfer  is  made  on  the  books  of  the  corpora- 
tion. After  such  transfer  the  husband  is  not  subject  to  any  liabilities 
which  attach,  under  the  laws  of  Congress,  to  the  holders  of  stock  in 
such  corporations.** 

395.  Sale  by  Fiduciary  to  Wife  or  Husband. — ^The  law  is  well  setr 
tied  that  an  agent  to  sell  cannot  himself  become  the  purchaser,  unless 
the  owner,  with  a  full  knowledge  of  all  the  facts,  consents  thereto. 
The  principle  which  renders  an  agent  incompetent  to  purchase  from 
himself  renders  him  alike  incompetent  to  sell  to  his  wife.  As  he  is 
forbidden  to  purchase  that  which  another  has  intrusted  him  to  sell, 
for  the  reason  that  the  temptation  to  take  care  of  himself  will  override 
the  duty  he  owes  to  his  principal,  it  requires  no  great  amount  of 
reflection  to  perceive  that  he  will  ordinarily  be  influenced  by  the  same 
motive  in  selling  to  his  wife.    It  is  hardly  possible  for  a  wife  to  make 

4.  Labbe  v.  Abat,  2  La.  553,  22  Am.       7.  See  Sales. 
Dec.  151..  8.  Brown  v.  Mitchell,  102  N.  C.  347, 

6.  Blake  v.  Blackley,  109  N.  C.  257,  9  S.  E.  702, 11  A.  S.  R.  748. 
13  S.  E.  786,  26  A.  S.  R.  666;  Leavitt       9.  Tuttle  v.  Campbell,  74  Mich.  652, 

V.  Jones,  54  Vt.  423,  41  Am.  Rep.  849.  42  N.  W.  384,  16  A.  S.  R.  662. 

6.  Compton  v.  Dietlein,  118  La.  360,       10.  Murphy  v.  Mtxlgrew,  102   Cal. 

42    So.    964,    12    L.R.A.(N.S.)    174;  547,  36  Pac.  857,  41  A.  S.  R.  200; 

Brown    v.  Mitchell,  102  N.  C.  347,  9  O'Kane  v.  Whelan,  124  Cal.  200,  66 

8.  E.  702, 11  A.  S.  R.  248;  Second  Nat.  Pac.  880,  71  A.  S.  R.  42;  Wheeler  v. 

Bank  of  Beloit  v.  Merrill,  81  Wis.  151,  Selden,  63  Vt.  429,  21  Ati.  615,  25  A. 

50  N.  W.  505,  29  A.  S.  R.  877 ;  Leh-  S.  R.  771, 12  L.R.A.  600.    See,  Fraud- 

mann  v.  Farwell,  95  Wis.  185,  70  N.  ulent  Convbtancjibs,  vol.  12,  p.  563. 
W.  170,  60  A.  S.  R.  Ill,  37  L.R.A.       11.  Kerr  v.  Urie,  86  Md.  72,  37  AtL 

333.  789,  63  A.  S.  R.  493,  38  L.R.A.  119. 
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an  advantageous  contract  of  any  kind  without  more  or  less  benefit 
therefrom  resulting  to  the  husband.  In  this  sense,  as  in  many  others, 
''the  twain  are  one  flesh,"  and  the  selfishness  and  desire  for  gain 
common  to  most  mortals  make  it  expedient  to  prevent  a  husband 
ajid  wife  dealing  between  themselves  with  the  property  of  another  of 
which  the  husband  has  charge  in  a  fiduciary  capacity.^*  The  principle 
obviously  applies  equally  to  a  purchase  by  a  husband  at  a  sale  by  his 
wife  as  agent  or  in  a  fiduciary  capacity.^'  The  fact  that  the  transac- 
tion is  free  from  fraud  in  fact,  does  not  deprive  the  owner  of  the 
right  to  have  the  sale  set  aside  if  it  was  made  without  his  express 
or  implied  consent.** 

396.  Assignment  to  Wife  of  Husband's  Obligations. — ^At  common 
law  the  assignment  to  a  wife  by  a  third  person  of  her  husband's 
note  or  other  obligation,  extinguished  the  debt.  This  rule  was  based 
on  the  idea  of  the  legal  unity  of  husband  and  wife,  which  disabled 
them  from  entering  into  contracts  with  each  other,  and  also  on  the 
common  law  right  of  the  husband  to  his  wife's  personal  property.** 
This  rule  of  the  common  law,  however,  has  been  abrogated  by  the 
married  women's  property  acts,  abolishing  the  husband's  common 
law  rights  in  his  wife's  personal  property,  enlarging  her  contractual 
powers  and  recognizing  her  separate  existence,  and  under  such  stat- 
utes a  wife  may  acquire  by  assignment  from  a  third  person  a  note 
or  other  obligation  of  her  husband,  and  the  securities  for  its  pay- 
ment, which  will  be  valid  and  enforceable  in  her  hands.** 

397.  Subrogation. — ^Under  the  general  principles  of  subrogation,*' 
a  wife,  on  the  payment  of  liens  or  charges  against  the  property  of  her 
husband,  may  be  entitled  to  be  subrogated  to  the  rights  of  the 
creditor.  Thus  it  is  well  recognized  that  a  wife  has  an  interest  in  a 
homestead,  the  title  to  which  is  in  her  husband,  and  which  is  encum- 
bered by  a  mortgage  to  secure  his  debt,  and  where  she  without  request 
By  him,  but  solely  to  protect  her  homestead  right,  pays  off  the 
incumbrance  she  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  as  against  the  husband  or  his  estate.** 

12.  Winter  v.  McMillan,  87  Cal.  256,  15.  Franklin  Sav.  Bank  v.  Greene, 
25  Pac.  407,  22  A.  S.  R.  243 ;  Reed  v.  14  R.  I.  1,  51  Am.  Rep.  336.  See 
Aubrey,  91  Ga.  436,  17  S.  E.  1022,  44  supra,  par.  72  et  seq.  as  regards  hus- 
A.  S.  K.  49  and  note;  Tyler  v.  Sanborn,  band's  common  law  rights  in  his  wife's 
128  111.  136,  21  N.  E.  193,  15  A.  S.  R.  personalty. 

97,  4  L.R.A.  218.    See  Principal  and  16.  Franklin  Sav.  Bank  v.  Gremie, 

Agent,  and    other  articles  relating  to  14  R.  1. 1,  51  Am.  Rep.  336. 

sales  by  persons  oecupjdng  particular  17.  See  Subbogation. 

fiduciary  relations.  18.  Charmley  v.  Charmley,  125  Wis. 

13.  Scott  V.  Gorton,  14  La.  Ill,  33  297,  103  N.  W.  1106,  110  A,  S.  R.  827. 
Am.  Dec.  576.  See  generally,  Homestead,  ante,  p.  637. 

14.  Tyler  v.  Sanborn,  128  111.  136,  as  regards  a  wife's  rights  in  the  home> 
21  N.  E.  193, 15  A.  S.  R.  97,  4  L.R.A.  stead. 

218. 
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398.  Postnuptial  Settlements  on  Wife  Generally. — ^It  is  believed 
that  the  power  of  a  husband  to  make  a  settlement  of  property  or 
funds  on  his  wife,  by  the  intervention  of  a  trustee^  has  never  been 
questioned,  and  this  may  be  done  by  a  marriage  settlement  before 
marriage,  or  by  deed  to  a  trustee  afterward.  When  the  settlement 
or  advancement  is  thus  made,  as  between  the  parties,  it  has  always 
been  held  binding,  and  can  be  questioned  only  by  existing  creditors. 
Such  settlements  and  advances  have  always  been  favored  by  the 
courts.  A  husband  being  bound  for  the  support  of  his  wife  may 
undoubtedly  make  provision  therefor  by  settlement  or  otherwise,  and 
this  obligation,  and  the  relation  of  the  parties,  have  ever  been  held 
to  constitute  a  sufficient  consideration  to  support  the  transaction^ 
unless  creditors  are  thereby  injured  or  defrauded.  The  wife  is  re- 
garded as  a  meritorious  object  of  the  bounty  of  the  husband.  Pro- 
visions for  her  support  are  always  upheld,  unless  wrong  or  injury 
results  to  those  holding  legal  obligations  against  the  husband.^^  It 
was  the  established  rule  in  courts  of  equity  from  an  early  date  that 
whenever  real  or  personal  property  was  given  to  or  settled  on  a  mar* 
ried  woman  either  before  or  after  marriage  for  her  separate  and 
exclusive  use,  without  the  intervention  of  a  trustee,  the  intention  of 
the  parties  would  be  effectuated  in  equity  and  the  wife's  interest  pro- 
tected against  the  marital  rights  and  claims  of  her  husband  and  of 
his  creditors;  and  it  made  no  difference  whether  the  separate  eistate 
was  derived  from  her  husband  or  a  stranger,  for  as  to  such  separate 
estate  when  obtained  in  either  way  her  husband  was  to  be  treated  as  a 
mere  trustee  and  prohibited  from  disposing  of  it  to  her  prejudice.*^ 
And  under  the  statutes  enlarging  the  property  rights  of  married 
women  and  removing  their  common  law  disabilities,  such  settlements 
may  be  made  by  a  transfer  directly  to  the  wife  so  as  to  vest  in  her  the 
legal  estate.^  However,  as  shown  in  another  place,  postnuptial  settle- 
ments by  a  husband  on  his  wife  are  open  to  attack  by  creditors  of  the 
husband  to  the  same  extent  as  other  voluntary  conveyances  by  him.* 

399.  Effect  of  Fraud  or  Misconduct  of  Wife  Generally. — A  person 
who,  by  means  of  the  confidential  relations  with  another,  by  deceit 
and  imposition  obtains  property  of  the  other,  will  be  compelled  in  a 
proper  case  by  a  court  of  equity  to  make  restitution  to  the  person 
injured;  so  if  a  wife  by  fraud  and  imposition  on  her  husband  induces. 

19.  Sexton   ▼.   Wheaton,   8   Whe^t.  25  U.  S.  (L.  ed.)  908;  Fox  v.  Jones,  1 

229,  6  U.  S.   (L.  ed.)   603;  Jones  v.  W.  Va.  206,  91  Am.  Dee.  383.     See 

Clifton,  101  U.  S.  225,  25  U.  S.  (L.  supra,  par.  155  et  seq.  as  regards  eqoi- 

ed.)  908;  Phillips  v.  Meyers,  82  111.  67,  table  separate  estates  of  married  worn- 

25  Am.  Rep.  295;  Martin  v.  Allwin,  9  en  in  general. 

Humph  (Tenn.)  561,  49  Am.  Dee.  717;  1.  Harvey  v.  Godding,  77  Neb.  289, 

Burwell  v.  Lumsden,  24  Grat.   (Va.)  109  N.  W.  220,  124  A.  S.  R.  841. 

443,  18  Am.  Rep.  648.  2.  See   Fraudxtlent   Cokvstakobs, 

aO.  Jones  V.  Clifton,  101  U.  S.  225,  vol.  12,  p.  519. 
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him  volimtarily  to  transfer  property  to  her  or  for  her  benefit;  a  court 
of  equity  will  afford  him  relief  and  compel  a  reconveyance.'  There 
is  nothing  in  the  marriage  relation  that  prohibits  such  relief.  If  it 
were  not  so,  there  would  be  a  wrong  without  a  remedy.  That  courts 
are  seldom  called  on  in  such  cases  does  not  militate  against  the  rule. 
It  is  a  fraud  that  is  not  sanctified  by  that  relation.  When  either 
party  becomes  untrue  to  his  or  her  vows  and  marital  duties  and  by 
fraud  obtains  an  unjiist  advantage  of  tl^e  other,  equity  will  as  readily 
afford  relief  as  it  will  between  other  persons  not  occupying  that 
relation.^  There  is  good  authority  for  the  position  that  if  a  wife 
with  the  intention  of  leaving  or  deserting  her  husband  induces  him  to 
convey  property  to  her,  a  court  of  equity  will  on  her  subsequent 
desertion  of  him  compel  a  reconveyance.*  And  a  fortiori,  for  a  wife 
to  induce  her  husband  to  convey  property  to  her  after  she  has  been 
guilty  of  adultery,  and  in  contemplation  of  subsequent  adultery  and 
elopement  with  her  paramour,  is  such  fraud  as  entities  him  to  revoke 
the  gift  on  discovering  her  conduct.*  So  it  has  been  held  that  when 
a  husband  in  ignorance  of  the  infidelity  of  his  wife  causes  property 
which  he  has  purchased  to  be  conveyed  to  her  by  reason  of  the  trust 
and  confidence  which  he  has  in  her,  and  subsequently  on  learning 
of  her  infidelity,  separates  from  her  and  secures  a  divorce,  he  i& 
entiUed  to  recover  back  the  property  although  the  gift  was  made 
without  her  solicitation.' 

400.  Circumstances  Not  Warranting  Rescission  by  Husband. — 
While  misconduct  before  the  transfer  and  not  known  to  the  husband 
at  the  time  is  a  ground  for  rescission  as  stated  in  the  preceding  para- 
graph, yet  when  property  is  cotiveyed  or  transferred  to  a  wife  by  her 
husband  even  at  her  solicitations,  a  court  of  equity  will  not,  as  a  gen- 
eral rule,  in  case  of  the  subsequent  estrangement  of  the  parties,  though 
such  estrangement  is  caused  by  the  fault  of  the  wife,  set  aside  the 
conveyance  at  the  instance  of  the  husband,  and  even  though  for 
such  fault  the  husband  secures  a  divorce.*    And  a  fortiori  when  a 

8.  Evans  v.  Evans,  118  Oa.  890,  45  W.  429,  8  A.  8.  R.  213;  Meldmm  v. 

S.  E.  612,  98  A.  S.  R.  180;  Hnrsen  v.  Meldnim,  15  Colo.  478,  24  Pao.  1083, 

Hursen,  212  111.  377,  72  N.  E.  391, 103  11  L.R.A.  65  and  note. 

A.  S.  R.  230;  Dickerson  v.  Dickerson,  Note:  Ann.  Cas.  1912C,  723. 

24  Neb.  530,  .39  N.  W.  429,  8  A.  S.  R.  6.  Evans  v.  Evans,  118  Ga.  890,  46 

213;  Thomas  v.  Thomas,  27  Okla.  784,  S.  E.  612,  98  A.  S.  R.  180. 

109  Pac.  825, 113  Pac.  1058,  Ann.  Cas.  7.  Thomas  v.  Thomas,  27  Okla.  784, 

1912C  713  and  note,  35  L.R.A.(N.S.)  109  Pac.  825, 113  Pac.  1058,  Ann.  Cas. 

124.  1912C  713,  35  LJl.A.(N.S.)  124. 

Note :  69  L.R. A.  360.  8.  Corcoran  v.  Corcoran,  119  Ind. 

4.    Hursen  v.  Hursen,  212  III.  377,  138,  21  N.  E.  468,  12  A.  S.  R.  390,  4 

72  N.  E.  391, 103  A.  S.  R.  230.  L.R.A.  782;  Wipfler  v.  Wipfler,  153 

6.  Hursen  v.  Hursen,  212  III.  377,  72  Mich.  18,  116  N,  W.  544,  16  L.R.A. 

N.  E.  391,  103  A.  S.  R.  230;  Dicker-  (N.S.)  941;  Kinaey  v.  Kinzey,  115  Mo. 

son  V.  Dickerson,  24  Neb.  630,  39  N.  496,  22  8.  W.  497,  20  L.RA.  222;  Fin- 
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wife  secures  the  divorce  for  the  fault  of  her  husband  a  vohmtary 
settlement  by  him  on  her  will  not  be  set  aside.*  A  deed  of  settlement 
between  a  husband  and  wife  in  which  he'  conveys  to  her  or  for  her 
use  certain  property  and  makes  provision  for  her  support/ and  which 
she  by  its  terms  accepts  in  full  satisfaction  of  her  claims  of  every 
kind,  whether  for  dower,  alimony,  or  maintenance,  is  not  rescinded 
nor  made  void  by  her  bringing  a  subsequent  action  against  him  for 
divorce  and  alimony  and  procuring  a  decree  awarding  her  both.  He 
might  have  pleaded  such  deed  in  the  divorce  suit  in  bar  of  the  claim 
of  alimony,  but  his  failure  to  do  so  and  the  resulting  decree  made 
without  considering  the  deed  do  not  annul  it.^* 

Antenwptial  Contmets  or  Ividebtedness  between  Spouses 

401.  At  Common  Law. — ^Where  a  husband  was  indebted  to  his  wife 
before  marriage,  in  the  application  of  the  principle  that  he  was 
entitled  to  reduce  her  choses  in  action  to  possession,  it  followed  that 
the  indebtedness  was  extinguished.**  This  rule  applied  to  an  indebted- 
ness not  payable  at  the  time  of  the  marriage,  provided  the  debt  might 
become  payable  during  the  marriage,  and  the  payment  was  not  ex- 
pressly postponed  until  after  the  death  of  the  husband ;  for  although 
payable  in  the  future,  it  is  in  law  a  present  indebtedness.**  The  rule 
was  also  held  to  apply  where  a  husband  was  the  co-obligor,  and  the 
woman  he  married  the  obligee  or  a  co-obligee.*'  So  the  marriage 
discharged  all  liability  of  a  husband  to  his  wife  for  antenuptial  torts- 
or  wrongs.**  Similarly  if  a  woman  was  indebted  to  a  man  the 
indebtedness  was  discharged  or  extinguished  by  their  subsequent  mar- 
riage.** The  effect  on  the  debt  of  the  marriage  of  the  parties  is  not 
merely  to  suspend  the  remedy  but  to  extinguish  absolutely  the  obligar 

layson  v.  Finlayson,  17  Ore.  347,  21  12.  Notes:  21  L.R.A.(N.S.)  683;  16 

Pac.  67,  11  A.  S.  R.  836,  3  L.R.A.  801.  Ann.  Cas.  221. 

Notes:   69   L.R.A.   360;   Ann.   Cas.  13.  Notes:  73  A.  S.  R.  899;  16  Ann. 

1912C  713.  Cas.  221. 

9.  Jackson  v.  Jackson,  91  U.  S.  122,  !*•  Henneger   v.   Lomas,   145    Ind- 

23  U.   S.    (L.   ed.)    258;   Brenger  v.  ^Jt,.^  ^'   ^'  ^62,   32  L.R.A.   848, 

Brenger,  142  Wis.  26,  125  N.  W.  109,  noldmg  that  mamage  with  her  seducer 

19  Ann.  Cas.  1136,  135  A.  S.  R.  1050,  ftinguish^s  the  nght   of  action  for 

26  L.R.A.(N.S.)  387.  damages  for  seduction    given  to  any 

Note:  Ann.  Cas.  1912C  723.  d^^'^t  re^v^it'  "^ 

ao^l  Z^fJ' ^^t''^<!' l^\fo' ^^'  "^.""Black^Iu  \.     BlackweU,     196 

.,    XT          '       T           ?;r  T  ;  on^  Mass.  186,  81  N.  E.  910, 12  Ann.  Cas. 

11.  Henneger  v.  Lomas,  145  Ind.  287,  iqjq.  Burteigh  v.  Coffin,  22  N.  H.  118, 

44  N.  E.  462,  32  L.R.A.  848 ;  Burleigh  53  Am.  Dec.  236 ;   Schilling  v.  Dar- 

V.  Coffin,  2  N.  H.  118,  53  Am.  Dec.  mody,  102  Tenn.  439,  52  S.  W.  291,  73 

236;  Schilling  v.  Darmody,  102  Tenn.  A.  S.  R.  892;  Lockett  v.  Cre^s,  41  Nova 

439,  52  S.  W.  291,  73  A.  S.  R.  892.  Scotia  400,  Ann.  Cas.  1915C  856. 

Notes:  73  A.  S.  R.  898;  21  L.R.A.  Notes:  73  A.  S.  R.  898;  21  L.R.A. 

(N.S.)  683;  16  Ann.  Cas.  221.  (N.S.)  683;  16  Ann.  Cas.  221. 
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tion.  The  extinguishnient  of  the  debt  is  one  of  the  legal  conse- 
quences of  the  marriage,  attaching  to  it  on  the  grounds  of  public 
policy,  and  taking  effect  irrespective  of  any  intention  of  the  parties; 
and  such  debt,  once  extinguished,  is  extinguidied  forever.**  There- 
fore the  divorce  of  the  parties  did  not  have  the  effect  of  reviving  debts 
that  existed  between  them  at  the  date  of  the  marriage.*'  If  the 
indebtedness  was  owing  to  the  wife  in  auter  droit,  the  marriage  merely 
suspended  the  remedy  and  did  not  destroy  the  right.  Thus  an  admin- 
istratrix marrying  the  obligor  in  a  bond  payable  to  her,  in  her  repre- 
sentative capacity,  did  not  thereby  extinguish  the  debt,  but  merely 
suspended  the  right  of  action  during  coverture  and  while  she  con- 
tinued administratrix.*^  Similarly,  if  an  executrix  marry  a  debtor  to 
her  testator,  the  right  of  action  was  only  suspended  during  the  cover- 
ture, and  if  she  survived,  she  could,  in  the  character  of  executrix,  sue 
the  representatives  of  the  husband,  as  the  wife  surviving  was  entitled 
to  all  actions  in  auter  droit.**  In  England  it  has  been  held  that  where 
a  man  covenants  by  deed  to  pay  a  woman  an  annuity  for  life,  and 
afterward  marries  her,  the  liability  is  not  extinguished,  but  only 
suspended  during  the  coverture.*®  The  rule  i;hat  marriage  extin- 
guished the  obligations  entered  into  between  husband  and  wife  before 
marriage  would  on  principle  extinguish  the  legal  obligation  inter  se 
on  a  marriage  settlement,  but  such  contracts  were  enforceable  in  a 
court  of  equity  after  marriage,  though  extinguished  at  law,  for  equity 
would  not  suffer  the  intentions  of  the  parties  to  be  defeated  by  the 
very  act  (marriage)  which  is  designed  to  give  effect  to  such  contract.* 
402.  Effect  of  Married  Women's  Property  Acts. — ^Under  the  Mar- 
ried Women's  Property  Acts  which  secure  to  married  women  their 
property  free  from  the  control  of  their  husbands,  an  indebtedness  on 
the  part  of  a  husband  to  the  wife  before  marriage  is  not  discharged  by 
the  marriage.*  So  after  the  absolute  divorce  of  the  parties,  the  woman 
may  sue  her  divorced  husband  to  recover  a  prenuptial  indebtedness 

16.  Note:  16  Ann.  Cas.  221.  Am.  Dec.  194;  Carlton  v.  Carlton,  72 

17.  Notes:  21  L.R.A.(N.S.)  683;  16  Me.  15,  39  Am.  Rep.  307(decided  un- 
Ann.  Cas.  221.  der  a  statute  providing  that  ''a  woman 

And    see    generally,    Divobcb    and  having   property   is  not .  deprived    of 

Separation,  vol.  9,  p.  499.  any  part  of  it  by  marriage,"  and  hold- 

18.  TCing  V.  Green,  2  Stew.   (Ala.)  ing  that  a  chose  or  action  consisting  of 
133,  19  Am.  Dec.  46.  an  indebtedness  of  the  husband  to  the 

19.  King  V.  Green,  2  Stew.   (Ala.)  wife  was  "property"  within  the  mean- 
133,  19  Am.  Dec.  46.  ing    of    the    statute).    Mackeown    v. 

20.  Notes:  21  L.R.A.(N.S:)  683;  16  Lacey,  200  Mass.  437,  86  N.  E.  799,  16 
Ann.  Cas.  221.  Ann.  Cas.  220,  21  L.R.A.(N.S.)  683; 

1.  SchiUing  v.  Darmody,  102  Tenn.   In  re  CoUister,  153  N.  Y.  294,  47  N. 
439,  62  S,  W.  291,  73  A.  S.  R.  892.  E.  268,  60  A.  S.  R.  620. 

See  supra,  par.  32  et  seq.  as  regards       Note:  73  A.  S.  R.  899;  21  L.R.A. 
marriage  settlements  generally.  (N.S.)  684;  16  Ann.  Cas.  221. 

2.  Wilson  V.  Wilson,  36  Cai.  447,  96 
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owing  by  him  to  her ; '  and  on  his  death  the  indebtedness  may  be 
enforced  as  a  claim  against  his  estate ;  ^  and  if  the  common  law  dis- 
ability of  a  wife  to  sue  her  husband  has  been  removed^  she  may  main- 
tain an  action  against  him  for  an  indebtedness  incurred  before  the 
marriage.*  The  view  has  been  taken,  however,  that  a  statute  provid- 
ing that  rights  of  action  of  any  married  woman  belcmging  to  her  at 
the  time  of  marriage  should  be  and  remain  her  separate  property 
and  under  her  control,  operates  only  on  debts  not  extinguished  by 
the  marriage,  and  is  not  intended  to  create  for  her  new  rights,  but 
simply  to  take  away  the  husband's  control  over  such  as  she  had,  and 
that  tiierefore,  a  husband's  prenuptial  indebtedness  to  his  wife  for 
services  rendered  is  extinguished  by  the  marriage,  and  on  his  death 
she  has  no  enforceable  claim  therefor  against  his  estate.*  The  gen- 
eral rule  under  this  class  of  statutes  applicable  to  indebtedness  of  the 
husband  to  the  wife  has  been  applied  to  an  antenuptial  debt  due  by 
a  wife  to  the  husband,  and  it  has  been  held  that  such  an  indebtedness 
is  not  discharged  by  the  marriage.^  On  the  other  hand,  it  has  been 
held  that  the  statute  providing  that  the  personal  property  owned  by 
a  married  woman  at  the  time  of  the  marriage  shall  remain  her  per- 
sonal property,  was  intended  only  to  save  the  property  rights  of  the 
woman  and  did  not  prevent  the  extinguishment  of  an  indebtedness 
by  a  woman  to  a  man  by  their  subsequent  marriage.*  Though  ordi- 
nary  antenuptial  indebtedness  by  a  husband  to  his  wife  would  not  be 
discharged  by  the  marriage,  still  when  under  the  law  existing  at  the 
time  of  the  marriage,  the  husband  was  entitled  to  his  wife's  services, 
it  has  been  held  that  further  obligation  on  his  part  under  a  contract 
to  employ  his  wife  would  be  discharged.* 

Postnuptial  Contracts  between  Spouses 

403.  In  General. — ^At  common  law,  husband  and  wife  could  not 
contract  with  each  other.*"    This  rule  is  said  to  rest  on  the  theory  that 

3.  Carlton  v.  Carlton,  72  Me.  115,  Notes:  73  A.  S.  R.  900;  16  Ann.  Cas. 
39  Am.  Rep.  307.  221. 

4.  Mackeown   v.   Lacey,  200  Mass.       8.  Schilling  v.  Darmody,  102  Tenn. 
437,  86  N.  E.  799,  16  Ann.  Cas.  220,  439,  52  S.  W.  291,  73  A,  S.  R.  892. 
21  L.R.A.(N.S.)  683,  Notes:    21    L,R.A.(N.S.)    683;    16 

5.  Wilson  V.  Wilson,  36  Cal.  447,  95  Ann.  Cas.  222. 

Am.  Dec.  194.  9.  In  re  Callister,  153  N.  Y.  294,  47 

6.  Note:  21  L.R.A.(N.S.)  684.  N.  E.  268,  60  A.  S.  R.  620. 

In  Henneger  v.  Lomas,  145  Ind.  287,  10.  Phillips  v.  Meyers,  82  111.  67,  25 
44  N.  E.  462,  32  L.R.A.  848,  it  was  Am.  Rep.  295;  Crater  v.  Crater,  118 
held  that  marriage  with  her  seducer  Ind.  521,  21  N.  E.  290, 10  A.  S.  R.  161 
extinguished  the  right  of  action  for  (holding  that  a  married  woman  could 
damagos  for  seduction  given  to  any  not  make  a  valid  contract  with  her  hus- 
'^unmarried  woman."  band  under  the  statute  in  force  in  1866, 

7.  Rqhrbach  v.  Germania  Fire  Ins.  that  in  consideration  of  his  payment  of 
Co.,  62  N.  T.  47,  20  Am.  Rep.  451.  certain  claims  or  liens  he  should  be* 
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in  legal  contemplation  the  husband  and  wife  are  one  person,  and  not 
on  the  theory  that  the  wife  is  under  a  legal  disability/^  and  the 
fact  that  the  husband  acts  in  a  representative  character,  such  as  a 
trustee,  has  been  held  not  to  give  validity  at  law  to  a  contract  between 
them.^*  On  the  other  hand,  a  wife  could  act  as  the  agent  of  another 
and  as  such  contract  with  her  husband;^*  and  if  the  general  dis- 
ability of  a  married  woman  to  contract  with  third  persons  has  been 
removed,  she  may  contract  with  her  husband  as  agent  of  a  third 
person.^*  Though  an  indemnity  bond  given  by  a  wife  to  her  husband 
is  not  enforceable  against  her  it  has  been  held  that  her  surety  thereon 
may  be  held  liable;  this  holding  was  based  on  the  general  rule  that 
the  coverture  of  the  principal  promisor  at  the  time  of  making  her 
promise  will  not  discharge  the  surety,  when  such  coverture  was 
known  to  him.^' 

404.  In  Equity. — Courts  of  equity  look  to  the  substance  and  not 
to  the  form  of  transactions,^*  and  regard  husband  and  wife  as  distinct 
persons  having  distinct  property  interests,  and  do  not  accept  the 
doctrine  of  unity  by  which  the  legal  existence  of  the  wife  is  deemed 
to  be  merged  in  that  of  her  husband,  preventing  them  from  contract- 
ing with  each  other  as  if  they  were  two  distinct  persons.*'  It  was 
not  only  through  the  intervention  of  a  trustee  that  a  woman  could 
make  binding  contracts  with  her  husband,*®  but  even  in  cases  where 

come  a  joint  tenant  with  her  of  lands  E.  677,  1  L.R.A.  512.  See  Pbingipal 
which  then  constituted  her  separate  es-  and  Surety.  • 

tate.)  Heaeock  v.  Heaeock,  108  la.  16.  See  Equity,  vol.  10,  p.  380. 
540,  79  N.  W.  353,  75  A.  S.  R.  273;  17.  Walker  v.  Walker,  9  WaU.  743, 
Simmons  v.  Thomas,  43  Miss.  31,  5  19  U.  S.  (L.  ed.)  814;  Kesner  v. 
Am.  Rep.  470;  Hendricks  v.  Isaacs,  Trigg,  98  U.  S.  50,  25  U.  S.  (L.  ed.) 
117  N.  Y.  411,  22  N.  E.  1029, 15  A.  S.  83;  James  v.  Gray,  131  Fed.  401,  65 
R.  624,  6  L.R.A.  559;  Beach  v.  Beach,  C.  C.  A.  385,  1  L.R.A.(N.S.)  321; 
2  Hill  (N.  Y.)  260,  38  Am.  Dec.  584  Haussman  v.  Bumham,  59  Conn.  117, 
and  note;  People  v.  Mercein,  3  Hill  22  Atl.  1065,  21  A.  S.  R.  74;  Moay- 
(N.  Y.)  399,  38  Am.  Dec.  644;  Shep-  on  v.  Moayon,  114  Ky.  855,  72  S.  W. 
ard  V.  Shepard,  7  Johns.  Ch.  (N.  Y.)  33,  102  A.  S.  R.  303,  60  L.R.A.  415; 
57,  11  Am.  Dec.  396;  Barbee  v.  Arm-  James  v.  Fisk,  9  Smedes  &  M.  (Miss.) 
stead,  32  N.  C.  530,  61  Am.  Dec.  404;  144,  47  Am.  Rep.  Ill;  Simmons  v. 
Weisbrod  v.  Chicago,  etc.,  R.  Co.,  18  Thomas,  43  Miss.  31,  5  Am.  Rep.  470 ; 
Wis.  35,  86  Am.  Dec.  743.  Turner  v.  Shaw,  96  Mo.  22,  8  S.  W. 

11.  Robinson  v.  Faust,  31  Ind.  App.  897,  9  A.  S.  R.  319 ;  Hendricks  v. 
384,  68  N.  E.  182,  99  A.  S.  R.  269.        Isaacs,  117  N.  Y.  411,  22  N.  E.  1029, 

12.  Atkins  v.  Atkins,  195  Mass.  124,  15  A.  S.  R.  524,  6  L.R.A.  659;  In  re 
80  N.  E.  806,  122  A.  S.  R.  221,  11  CaUister,  153  N.  Y.  294,  47  N.  E. 
L.R.A.(N.S.)   273.  268,  60  A.  S.  R.  620;  McKennan  v. 

13.  Weisbrod  v.  Chicago,  etc.,  R.  Phillips,  6  Whart.  (Pa.)  671,  37  Am. 
Co.,  18  Wis.  35,  86  Am.  Dec.  743.         Dec.   438;   McCampbell   v.   McCamp> 

Note:  11  L.R.A.(N.S.)  274.  bell,  2  Lea  (Tenn.)  661,  31  Am.  Rep. 

14.  Note:  11  L.R.A.(N.S.)  274.  623. 

15.  Winn  v.  Sanford,  145  Mass.  18.  Phillips  v.  Meyers,  82  III.  67; 
302,  14  N.  E.  119,  1  A.  S.  R.  461;  25  Am.  Rep.  295;  Barbee  \\  Arm- 
Winn  V.  Sanford,  148  Mass.  39,  18  N.  stead,  32  N.  C.  630,  51  Am.  Rep.  404. 
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they  contracted  directly  with  each  other  without  the  intervention  of 
a  trustee,  courts  of  equity  would  enforce  the  contract  against  the 
husband  when  promotive  of  right  and  justice.^^  So  the  right  of  a 
woman  to  contract  with  her  husband  with  respect  to  her  separate 
equitable  estate  and  her  right  to  enforce  such  a  contract  in  a  court 
of  equity  was  well  established.'^  So  a  contract  which  a  court  of 
equity  would  enforce  could  be  entered  into  by  a  husband  for  the 
transfer  of  property  to  his  wife,  for  a  bona  fide  and  valuable  con- 
sideration coming  from  her;  ^  and  a  court  of  equity  would  enforce 
an  agreement  between  a  husband  and  wife  wherry  in  consideration 
of  the  wife's  selling  her  lands,  the  husband  agreed  that  the  whole 
or  a  part  of  the  proceeds  should  be  set  apart  and  constitute  her 
separate  estate,'  or  that  he  would  convey  to  her  other  lands  belonging 
to  him.'  Likewise,  irrespective  of  the  disability  of  coverture,  con- 
tracts between  husband  and  wife  have  been  enforced  by  courts  of 
equity  against  the  wife  or  her  estate.^  Thus  where  a  husband  con- 
veyed land  to  his  wife  on  her  promise  to  reconvey  to  him  on  request, 
a  court  of  equity  has  compelled  a  reconveyance.*  So  where  a  wife 
in  consideration  of  her  husband's  conveyance  to  her  of  certain  lands 
agreed  to  give  him  by  will  a  certain  portion  of  her  estate,  it  was 
held  that  on  the  failure  of  the  wife  to  make  the  will  her  coverture 
was  no  bar  to  any  appropriate  relief  that  could  be  granted  in  respect 
of  such  land;  that  the  land  being  acquired  on  the  faith  of  such 
promise,  equity  will  charge  it  with  a  trust,  in  the  nature  of  unpaid 
purchase  money,  for  the  indemnification  of  the  husband,  to  the 
extent  he  has  suffered  from  her  breach  of  promise.*  A  statute  ex- 
pressly authorizing  a  married  woman  to  contract  with  "third"  persons 
as  regards  her  statutory  separate  property,  does  not  affect  her  prior 
right  recognized  in  courts  of  equity  to  contract  with  him  with  respect 
to  her  equitable  separate  property.'  Equity,  however,  will  not  enforce 
contracts  between  husband  and  wife  which  are  purely  executory, 
and  invalid  at  law.' 

405.  Consideration. — Contracts  between  husband  and  wife  must, 
as  in  case  of  contracts  between  third  persons,  be  supported  by  a  valid 

19.  Lehr  v.  Beaver,  8  Watts  &  S.  v.   Bumham,  59   Conn.  117,  22   Atl. 
(Pa.)  102,  42  Am.  Dec.  271.  1065,  21  A.  S.  R.  74;  Hendricks  v. 

20.  Spitz's  Appeal,  56  Conn.  184,  Isaacs,  117  N.  Y,  411,  22  N.  E.  1029, 
14  Atl.  776,  7  A.  S.  R.  303.  15  A.  S.  R.  524,  6  L.R.A.  559. 

1.  Bowie  V.  Stonestreet,  6  Md.  418,       6.  Haussman  v.  Bamham,  59  Conn. 
61  Am.  Dec.  318;  Kuhn  v.  Stansfleld,   117,  22  Atl.  1065,  21  A.  S.  R.  74. 

28  Md.  210,  92  Am.  Dec.  681.  6.  Manning  v.  Pippen,  86  Ala.  357, 

2.  Lehr  v.   Beaver,  8   Watts  &   S.   5  So.  572,  11  A.  S.  R.  46.- 

(Pa.)  102,  42  Am.  Dec.  271.  7.  Spitz's  Appeal,  56  Conn.  184,  14 

3.  Bowie  V.  Stone  Street,  6  Md.  418,   Atl.  776,  7  A.  S.  R.  303. 

61  Am.  Dec.  318.  8.  Atkins  v.  Atkins,  195  Mms.  124, 

4.  Manning  v.  Pippen,  86  Ala.  357,   80  N.  E.  806,  122  A,  S.  %»  t21,  U 
6  So.  572,  11  A.  S.  R.  46;  Haussman   L.RA.(N.S.)  273. 
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consideration  to  be  enforceable.^  Hence  a  contract  is  nudum  pactum 
and  therefore  unenforceable  where  the  husband  agrees  to  pay  money 
to  or  for  the  benefit  of  his  wife  in  consideration  of  her  performing 
the  duties  imposed  on  her  by  the  marriage,^®  such  as  resuming  the 
marital  cohabitation  which  had  been  suspended/^  or  to  render  services 
in  the  transaction  of  his  business.^^  On  the  other  hand,  where  a  wife 
has  just  grounds  for  a  divorce  or  separation,  her  agreement  to  refrain 
from  suing  or  to  dismiss  a  pending  action  and  to  resume  the  marital 
relation  is  a  good  consideration  for  his  contract  to  pay  money  or 
settle  property  to  or  for  her  benefit,  or  the  benefit  of  the  children,** 
or  to  relinquish  his  marital  interest  in  her  real  estate  on  her  death.*^ 
So,  a  contract  by  which  a  man  undertakes  to  convey  real  estate  to  his 
wife  should  he  resume  illicit  relations  with  his  paramour,  in  case  she 
condones  his  past  offense  and  discontinues  a  proceeding  for  divorce 
against  him,  is  supported  by  a  valuable  consideration.**  A  contract 
made  pending  a  suit  for  divorce,  by  which  the  husband  agrees  to 
pay  his  wife  a  certain  amount  for  the  support  of  their  minor  child,  in 
consideration  that  she  discharge  him  from  an  order  for  temporary 
alimony  and  from  all  claim  for  permanent  alimony,  is  supported  by 
a  sufficient  consideration,  and  may  be  enforced  after  the  termination 
of  the  suit  for  divorce.** 

406.  Legality  of  Object. — A  contract  made  by  a  man  with  or  for 
the  benefit  of  lus  wife  may  be  illegal  as  against  public  policy,*'  as 

9.  Qreene  v.  Greene,  42  Neb.  634,  legal  proceedings  instituted  by  her  for 
60  N.  W.  937,  47  A.  S.  R.  724;  Whit-  the  revocation  of  the  antenuptial  con- 
aker  v.  Whitaker,  52  N.  Y.  368,  11  tract,  is  without  valid  consideration. 
Am.  Rep.  711;  Blaechinska  V.  Howard  Kesler's  Estate,  143  Pa.  St.  386,  22 
Mission,  etc.,  130  N.  Y.  497,  29  N.  E.  Atl.  892,  24  A.  S.  R.  557,  13  L.R.A. 
755,  15  L.R.A.  215.  581. 

10.  Miller  v.  Miller,  78  la.  177,  35  12.  Blaechinska  ▼.  Howard  Mission, 
N.  W,  464,  42  N.  W.  641,  16  A.  S.  R.  etc.,  130  N.  Y.  497,  29  N.  E.  755,  15 
431;     Copeland    v.     Boaz,    9     Baxt.   L.R.A.  215  and  note, 

(Tenn.)   223,  40  Am.  Rep.  89.  13.  Phillips  v.  Meyers,  82  HI.  67,  25 

11.  Merrell  v.  Peaslee,  146  Mass.  Am.  Rep.  295 ;  Moayou  v.  Moayou,  114 
460,  16  N.  E.  271,  4  A.  S,  R.  334;  Ky.  855,  72  S.  W.  33,  102  A.  S.  R. 
Kesler's  Estate,  143  Pa.  St.  386,  22  303,  60  L.R.A.  415;  Adams  v.  Adams, 
Atl.  892,  24  A.  S.  R.  557,  13  L.R.A.  91  N.  Y.  381,  43  Am.  Rep.  675;  Darcey 
581;  Copeland  v.  Boaz,  9  Baxt.  v.  Darcey,  29  R.  I.  384,  71  Atl.  595, 
(Tenn.)  223,  40  Am.  Rep.  89.  23  L.R.A. (N.S.)  886. 

Thus  where  an  intended  wife  enters  14.  Poison   v.    Stewart,   167    Mass. 

into  a  valid  and  binding  antenuptial  211,  45  N.  E.  737,  57  A.  S.  R.  452, 

contract,  and  after  the  marriage  volun-  36  L.R.A.  771. 

:arily   leaves   her   husband   solely   be-  16.  Darcey  v.  Darcey,  29  R.  I.  384, 

€ause  of  her  dissatisfaction  with  such  71  Atl.  595,  23  L.R.A. (N.S.)    886. 

contract,   a"  promise   thereupon   made  16.  Ward  v.  Goodrich,  34  Colo.  369, 

by  the  husband  not  to  revoke  a  codicil  82   Pac.    701,   114  A.    S.    R.   167,   2 

to    his    will    making    additional    pro-  L.R.A.(N.S.)    201. 

vision   for   her,   provided   she   should  17.  Michigan  Trust  Co.  v.  Chapin,  r 

become   reconciled   with   him,   resume  106    Mich.    384,    64    N.    W.    334,    58 

her    marital    relations,    and    abandon  A.  S.  R.  490  and  note;  Baum  v.  Baum. 
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where  it  is  promotive  of  divorce  or  separation.*'  So,  irrespective  of 
the  question  of  want  of  consideration,  it  has  been  held  that  a  contract 
between  husband  and  wife,  by  which  the  wife  agrees  to  faithfully 
observe  and  perform  the  duties  imposed  upon  her  by  her  marital 
relations,  and  by  which  the  husband  agrees  to  provide  the  necessary 
expenses  of  the  family,  and  to  pay  the  wife  for  her  individual  use  a 
certain  sum  annually  in  monthly  payments,  so  long  as  she  faithfully 
keeps  the  terms  and  conditions  of  the  contract,  is  against  public 
policy  and  void.*^  And  it  has  been  held  that  an  agreement  by  a'  hus- 
band to  pay  his  wife  a  designated  sum  for  her  services  as  housekeeper 
is  contrary  to  pubHc  policy  and  void.*®  The  law  makes  it  the  duty 
of  the  husband  not  only  to  support  himself,  but  his  wife  and  children 
as  well;  and  there  is  no  rule  of  law  or  of  public  policy  which  gives 
any  countenance  to  an  attempt  by  a  husband  to  abdicate  the  duty 
which  the  law  casts  on  him,  and  impose  it  as  an  obligation  on  his 
wife  through  the  medium  of  an  ordinary  contract.  Therefore  it  has 
been  held  that  a  contract  by  which  a  wife,  in  consideration  of  a  con- 
veyance to  her  of  real  estate  by  her  husband,  agrees  to  support  him 
during  his  natural  life,  is  void,  and  the  husband  cannot  maintain  an 
action  to  recover  damages  for  the  breach  thereof.*  When  a  wife  has 
good  grounds  for  a  divorce  or  separation  from  her  husband,  an  agree- 
ment between  them  having  for  its  object  the  compromise  or  settle- 
ment of  their  difference  and  the  resumption  of  the  marriage  cohabita- 
tion, is  not  objectionable  as  against'public  policy.*  A  contract  between 
husband  and  wife,  made  pending  a  suit  for  divorce,  by  which  he 
agrees  to  pay  her  a  certain  sum  per  week  for  the  support  of  their 
minor  child,  is  not  contrary  to  public  policy,  when  the  contract  does 
not,  and  is  not  intended  to,  facilitate  the  granting  of  the  divorce.' 

407.  Effect  of  Removal  of  Disabilities;  General  View. — The  extent 
to  which  the  statutes  empower  a  husband  and  wife  to  contract  with 
each  other  are  not  uniform,^  and  it  has  been  held  that  they  should 
be  construed  strictly  as  in  derogation  of  the  common  law,  and  as 
modifying  a  long  approved  policy.*  In  some  instances  the  statutes 
have  expressly  authorized  a  husband  and  wife  to  contract  with  each 

109  Wis.  47,  85  N.  W.  122,  83  A.  S.  L.R.A.  782. 

R.  854,  53  L.R.A.  650.  8.  Moayon  v.  Moayon,  114  Ky.  855, 

18.  See  Contracts,  vol.  6,  p.  771  72  S.  W.  33,  102  A.  S.  R.  303,  60 
et  seq.;  Divorce  and  Separation,  vol.  L.R.A.  415;  Adams  v.  Adams,  91  N. 
9,  pp.  254  et  seq.,  524  et  seq.  Y.  381,  43  Am.  Rep.  675;  Dareey  v. 

19.  Miller  v.  Miller,  78  la.  177,  35  Dareey,  29  R.  I.  384,  71  Atl.  595,  23 
N.  W.  464,  42  N.  W.  641,  16  A.  S.  R.  L.R.A.(N.S.)  886. 

431.  3.  Ward  v.  Goodrich,  34  Colo.  369, 

20.  Michigan  Trust  Co.  v.  Chapin,  82  Pac.  701, 114  A.  S.  R.  167,  2  L.R.A. 
106  Mich.  384,  64  N.  W.  334,  58  A.    (N.S.)  201. 

8.  R.  490  and  note.  4.  Note:  90  Am.  Dee.  587. 

1.  Corcoran  v.  Corcoran,  119  Ind.  5.  Pinkham  v.  Pinkham,  95  Me.  71, 
i:^«,  21  N.  E.  468.  12  A.  S.  R.  390,  4    ^q  Atl.  48,  85  A.  S.  R.  392. 
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other.*  Thus  a  married  woman  may  contract  to  permit  her  husband 
to  erect  a  building  on  her  land,  which  shall  remain  his  property, 
under  a  statute  empowering  her  to  make  any  and  all  contracts  "in 
her  own  name  for  any  lawful  purpose,^'  and  to  contract  with  her  hus- 
band equally  as  with  anyone  eke.'  Under  a  statute  which  provides  that 
a  married  woman  may  contract  with  respect  to  her  separate  property, 
as  if  sole,  the  authorities  generally  hold  that  she  may  contract  with 
her  husband  with  tespect  to  such  property,®  and  the  same  effect  has 
been  "given  to  a  statute  which  provided  that  "a  married  woman,  while 
the  marriage  relation  exists,  may  bargain,  sell  and  convey  her  real 
and  personal  property,  and  enter  into  any  contract  in  reference  to- 
the  same  in  the  same  manner,  to  the  same  extent,  and  with  like  effect 
as  a  married  man  may  in  relation  to  his  real  and  personal  property."  • 
It  has  also  been  held  that  the  recital  in  a  statute  establishing  the 
equality  of  a  married  woman  and  giving  her  power  to  own  property, 
that  she  shall  have  the  power  to  make  contracts  with  strangers,  does 
not,  by  implication,  negative  her  power  to  contract  with  her  hus- 
band.*®  Under  statutory  authority  to  a  married  woman  to  make  any 
contract  as  though  she  were  single,  a  husband  and  wife  have  power 
to  enter  into  a  contract  by  which  he  undertakes  to  transfer  real  estate 
to  her  in  case  he  resumes  illicit  relations  with  a  paramour.**  When 
a  wife  can  contract  with  her  husband  only  in  respect  to  her  separate 

6.  Brison  v.  Brison,  75  Cal.  525,  17  v.  Meadows,  194  Mo.  688,  92  S.  W. 
Atl.  689,  7  A.  S.  R.  189;  Glas  v.  Qlas,  637,  112  A.  S.  R.  642;  Donovan  v. 
114  Cal.  566,  46  Pac.  667,  55  A.  S.  Griffith,  215  Mo.  149,  114  S.  W.  621^ 
R.  90 ;  Peaks  v.  Hutchinson,  96  Me.  128  A.  S.  R.  458, 16  Ann.  Cas.  724,  20 
530,  53  Atl.  38,  59  L.R.A.  279;  Winter  L.R.A.(N.S.)  825;  Egger  v.  Egger, 
V.  Winter,  191  N.  Y.  462,  84  N.  E.  382,  226  Mo.  116, 123  S.  W.  928, 135  A.  S. 
16  L.R.A.(N.S.)  710  (holding  that  in  R.  566;  May  v.  May,  9  Neb.  16,  2 
view  of  the  legislation  which  permits  N.  W.  221,  31  Am.  Rep.  399;  Greene 
husbands  and  wives  to  contract  direct-  v.  Greene,  42  Neb.  634,  60  N.  W.  937, 
ly  with  each  other,  with  respect  to  her  47  A.  S.  R.  724;  Darcey  v.  Darcey, 
separate  property,  any  contract  for  29  R.  I.  384,  71  Atl.  595,  23  L.R.A. 
separation  and  support  which  they  (N.S.)  886;  McLure  v.  Lancaster,  24 
could  formerly  have  made  by  means  S.  C.  273,  58  Am.  Rep.  259;  Williams 
of  a  trustee,  they  can  now  make  with-  v.  Harris,  4  S.  D.  22,  54  N.  W.  926, 
out  one.)  46  A.  S.  R.  763;  HaU  v.  Hall,  52  Tex. 

7.  Peaks  v.  Hutchinson,  96  Me.  530,  294,  36  Am.  Rep.  725.  See  also  Hea- 
53  Atl.  38,  59  L.R.A.  279.  cock  v.  Heacock,  108  la.  640,  79  N. 

8.  Jones  v.  Chenault,  124  Ala.  610,  W.  353,  75  A.  S.  R.  273. 
27  So.  516,  82  A.  S.  R.  211;  Mathew-       Note;  6  L.R.A.  559. 

son   V.   Mathewson,  79   Conn.   23,  63       9.  May  v.  May,  9  Neb.  16,  2  N.  W. 

Atl.  285,  6  Ann.  Cas.  1027,  5  L.R.A.  221,  31  Am.  Rep.  399. 

(N.S.)   611  and  note;  In  re  Deaner,       10.  Mathewson    v.    Mathewson,    79 

126  la.  701,  102  N.  W.  825,  106  A.  Conn.  23,  63  Atl.  285,  6  Ann.   Cas. 

S.  R.  374;   State  v.   Shaw,  79  Kan.  1027,  5  L.R.A.(N.S.)   61L 

396,  100  Pac.  78, 131  A.  8.  R.  298,  21       11.  Darcey  v.  Darcey,  29  R.  I.  384, 

L.R.A.(N.S.)  27;  Webster  v.  Webster,  71  Atl.  595,  23  L.R.A.(N.S.)  886. 

58  Me.  139,  4  Am.  Rep.  253;  O'Dav 
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property,  the  burden  is  on  her,  when  suing  on  a  contract  with  her 
husband,  to  show  that  it  was  with  respect  to  her  separate  property. 
Thus  it  has  been  held  that  in  an  action  by  a  wife  on  a  note  given  to 
her  by  her  husband,  though  under  a  statute  a  note  prima  facie  imports 
a  consideration,  the  burden  is  on  the  wife  to  show  that  the  contract 
was  with  respect  to  her  separate  estate.^* 

408.  Minority  View  as  to  Effect  of  Removing  Disabilities.— In 
some  jurisdictions  it  is  held  that  as  the  common  law  rule  rests  on  the 
theory  of  unity  of  person,  the  removal  of  the  disability  of  a  married 
woman  to  contract  does  not  necessarily  abrogate  the  common  law  rule 
prohibiting  husband  and  wife  to  contract  with  each  other.^*  And  so 
it  has  been  held  that  a  statute  removing  the  general  disability  of  a 
married  woman  to  contract,  has  reference  to  contracts  with  persons 
other  than  her  husband,  and  unless  the  disability  of  the  husband  to 
contract  with  his  wife  has  also  been  removed,  the  common  law  dis- 
ability continues.^^  It  has  been  held  that  a  note  executed  to  a  wife 
by. her  husband  cmd  a  third  person  was  invalid  at  law,^^  so  that  she 
cannot  be  held  liable  thereon  even  by  a  bona  fide  endorsee ;  ^^  and  the 
rule  that  husband  and  wife  cannot  contract  with  each  other,  has  been 
held  applicable  where  the  husband  acting  in  a  representative  capacity 
attempted  to  contract  with  his  wife.^' 

409.  Formal  Requisites. — ^In  some  instances  the  statutes  have 
required  contracts  between  husband  and  wife  to  be  excluded  with 
certain  formalities,**  but  these  requirements  have  been  held  to  apply 
only  to  contracts  by  which  the  wife  conveys,  affects  or  charges  any 
part  of  her  real  or  personal  estate  to  the  benefit  and  for  the  advantage 
of  her  husbcmd,  and  not  to  transactions  whereby  a  wife  appoints  her 
husband  her  agent  to  disburse  her  separate  estate  in  payment  of  her 
debts.**  In  some  jurisdictions  statutes  require  transfers  of  personal 
property  between  husband  and  wife  to  be  evidenced  by  a  written 

12.  Heacock  v.  Heacock,  108  la.  80  N.  E.  806,  122  A.  S.  R.  221,  11 
540,  79  N.  W.  353.  75  A.  S.  R.  273.  L.R.A.(N.S.)    273    (holding  that   the 

13.  Robinson  v.  Faust,  31  Ind.  App.  fact  that  a  husband  in  making  a  con- 
384,  68  N.  £.  182,  99  A.  S.  R.  269;  tract  with  his  wife  is  acting  in  a 
Atkins  V.  Atkins,  195  Mass.  124,  80  representative  capacity,  to  wit,  as  a 
N.  E.  806,  122  A.  S.  R.  221, 11  L.R.A.  trustee  enforcing  a  mortgage,  creates 
(N.S.)  273;  Hendricks  v.  Isaacs,  117  no  exception  to  the  rule  that  contracts 
N.  Y.  411,  22  N.  E.  1029,  15  A.  S.  R.  between  husband  and  wife  are  void, 
524,  6  L.R.A.  559  and  note.  and  hence  he  cannot  maintain  a  suit 

Note:  12  L.R,A.  600.  in  equity  to  enforce  such  a  contract, 

14.  Heacock  v.  Heacock,  108  la.  540,  though  it  is  one  for  the  purchase  of 
79  N.  W.  353,  75  A.  S.  R.  273.  real  property  and  a  conveyance  has 

15.  Clark  v.  Patterson,  158  Mass.  been  made  to  an  intermediary,  who  has 
388,  33  N.  E.  589,  35  A.  S.  R.  498.  transferred   to  the  wife). 

16.  National  Granite  Bank  v.  18.  Sydnor  v.  Boyd,  119  N.  C.  481, 
Whicher,  173  Mass.  517,  53  N.  E.  1004,  26  S.  E.  92,  37  L.R.A.  734. 

73  A.  S.  R.  317.  19.  Stout  v.  Ferry,  152  N.  C.  312, 

17.  Atkins  v.  Atkins,  195  Mass.  124,  67  S.  E.  757,  136  A.  S.  R.  826. 
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instrument  acknowledged  and  recorded  to  be  good  as  against  third 
persons ;  ^®  but  it  has  been  held  that  such  a  statute  did  not  include 
a  gift  of  personal  apparel  or  ornament,  because  it  is  considered  that 
the  number  of  frauds  that  could  be  perpetrated  by  means  of  pre- 
tended gifts  by  husbands  to  wives  of  wearing  apparel  and  personal 
ornaments  is  infinitesimal.^ 

410.  Implied  Contracts. — ^The  law  will  not  imply  a  contract  on  the 
part  of  a  husband  to  reimburse  his  wife  for  her  property  brought 
into  and  used  or  consumed  in  the  household; '  likewise  the  law  will 
not  imply  a  contract  on  the  part  of  a  husband  to  pay  his  wife  rent, 
where  they  made  their  home  on  the  homestead  owned  by  her.*  It 
is  well  settled  that  where  a  husband  voluntarily  makes  improvements 
on  the  lands  of  his  wife,  he  is  not  entitled  to  compensation  therefor, 
either  from  his  wife  or  from  her  heirs,  and  in  such  a  case  no  promise 
by  a  wife  to  pay  for  such  improvement  will  be  implied  from  her 
knowledge  that  the  improvements  were  being  made.^  Likewise  a 
husband  is  not  entitled  to  charge  his  wife  with  a  share  of  the  cost 
of  up-keep  of  property  owned  by  them  in  common,  and  occupied  as 
a  home,  which  was  incurred  without  any  hope  or  promise  of  reim- 
bursement.* So  it  has  been  held  that  a  wife  who,  chiefly  for  her  own 
gratification  and  convenience,  makes  improvements  on  her  husband's 
estate,  supposing  that  such  estate  will  be  a  home  for  herself  and  her 
children,  cannot  recover  compensation  for  such  improvements.* 

Fravd  and  Undue  Influence  on  Part  of  Husband 

411.  In  General. — An  act  or  a  contract,  though  not  originating  in 
any  evil  design  or  contrivance  to  injure  another,  yet  tending  to  deceive 
and  mislead,  or  violate  private  confidence,  is  a  constructive  fraud, 
equally  reprehensible  with  actual  fraud  and  prohibited  by  law.  Con- 
structive fraud  often  exists  where  the  parties  to  the  contract  have  a 
special  confidential  or  fiduciary  relation,  which  affords  the  power 
and  means  to  one  to  take  undue  advantage  of,  or  exercise  undue 


>.  Note:   Ann.  Cas.  1914B  394.  62   N.   J.   Eq.   761,  48   Atl.   522,   90 

1.  Kennin^ton  v.  Heming^way,  101  A.  S.  R.  478;  Kearney  v.  Vann,  154 
Miss.  259,  57  So.  809,  Ann.  Cas.  1914B  N.  C.  311,  70  S.  E.  747,  Ann.  Cas. 
392,  39  L.R.A.(N.S.)  541.  1912A  1189  and  note;  Knott  v.  Car- 

2.  Heacock  v.  Heacock,  108  la.  540,  penter,  3  Head  (Tenn.)  542,  75  Am. 
79  N.  W.  353,  75  A.  S.  R.  273 ;  Cran-  Dec.  779 ;  Webster  v.  HQdreth,  33  Vt 
son  v.  Cranson,  4  Mich.  230,  66  Am.  457,  78  Am.  Dec.  632. 

Dec.  534.  Note :  14  Ann.  Cas.  1178. 

8.  Trefethen  v.  Lynam,  90  Me.  376,  5.  Iloag  v.  Hoag,  210  Mass.  94,  96 

38  AU.  335,  60  A.  S.  R.  271,  38  L.R.A.  N.  E.  49,  36  L.R.A.(N.S.)  329. 

190;  Donovan  v.  Griffith,  215  Mo.  149,  6.  Bryan   v.   Councilman,   106   Md. 

114  S.  W.  621,  128  A.  S.  R.  458,  15  380,  67  Ati.  279,  14  Ann.  Cas.  1175 

Ann.  Cas.  724,  20  L.R.A.(N.S.)  825.  and  note. 

4.  Burleigh  v.  Coffin,  22  N.  H.  118,  Note :  Ann.  Cas.  1912A  1194. 
53  Am.  Dec.  236;  Selover  v.  Selover, 
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influence  over  the  other.  Wherever,  from  such  relation,  considerable 
authority  or  influence  necessarily  exists  on  the  one  side,  and  a  cor- 
responding reliance  and  confidence  is  placed  on  the  other,  a  party 
will  not  be  suffered  to  abuse  this  authority  or  influence  by  extracting 
any  advantage  to  himself.  Owing  to  the  near  connection  between 
the  parties,  in  many  relations,  the  transaction  in  itself  is  considered 
so  suspicious  as  to  cast  the  burden  of  proof  on  the  person  who  seeks 
to  support  it,  to  show  that  he  has  taken  no  advantage  of  his  influence 
or  knowledge,  and  that  the  arrangement  is  fair  and  conscientious.' 
So  it  is  recognized  that  the  most  dominant  influence  of  all  relations 
is  that  of  husband  over  wife,^  and  from  an  early  date  the  courts  have 
jealously  scrutinized  transactions  between  them  to  prevent  a  wife 
from  being  overreached  or  defrauded  by  the  undue  influence  or 
improper  conduct  of  her  husband ;  •  and  in  order  to  sustain  a  trans- 
action by  which  the  husband  secures  for  his  benefit  the  property 
of  his  wife,  the  law  imposes  the  burden  on  him  to  show  that  the 
arrangement  was  fair  and  conscientious  and  that  no  improper  use 
was  made  of  the  confidence  arising  out  of  the  marriage  relation.** 
And  a  fortiori  if  a  wife  is  induced  to  convey  'her  real  estate  to  her 
husband  through  the  medium  of  a  third  person,  by  threats  on  his 
part  of  a  permanent  separation,  and  by  such  persistent  importunities 
that  the  peace  of  the  wife  is  destroyed,  a  court  of  equity  will  set 
such  conveyance  aside,  at  the  suit  of  the  wife.**  Where  a  husband 
by  fraud  induces  his  wife  to  join  in  a  conveyance  of  his  real  estate 
and  release  her  marital  rights  she  is  entitled  to  have  the  conveyance 
set  aside  in  so  far  as  her  rights  are  concerned  as  against  persons  who 
are  not  entitled  to  protection  as  bona  fide  purchasers.** 

412.  Ratification;  Illegality  of  Transaction. — ^A  wife  may  ratify 
a  transaction  by  which  her  husband  secures  her  property  through 
fraud  or  undue  influence  and  thereby  render  it  binding  on  her ;  but 
the  resumption  of  cohabitation  ynth  a  man  who  has  compelled  his 

7.  See  Fraud  and  DucfEiT,  vol.  12,       Notes:  21  A-  S.  R.  102;  11  L.R.A. 
p.  231.  65;    16    L.R.A.(N.S.)    1088;    L.R.A. 

And  as  applied  to  transactions  be-  1915C  769,  771. 

tween  persons  in  particular  relations,  10.  Smyley  v.  Reese,  53  Ala.  89,  25 

see  Attorneys  at  Law,  vol.  2,  p.  966  Am.  Rep.  598;  Parrett  v.  Palmer,  8 

et  seq.;  Guardian  and  Ward,  vol.  12,  Ind.  App.  356,  35  N.  E.  713,  52  A. 

p.  1169;  Parent  and  CHHiD;  Princi-  S.  R.  479;  Greene  v.  Greene,  42  Neb. 

PAL  AND  Agent;  Trusts.  634,  60  N.  W.  937,  47  A.  S.  R.  724; 

8.  Darlington's  Appeal,  86  Pa.  St.  Hovorka  v.   Havlik,   68   Neb.   14,   93 
512,  27  Am.  Rep.  726.  N.  W.  990,  110  A.  S.  R.  387;  Boyd  v. 

9.  Meldrum  v.  Meldrum,  15  Colo.  De  La  Montagnie,  73  N.  Y.  498,  29 
478,  24  Pac.  1083,  11  L.R.A.  65  and  Am.  Rep.  197;  Darlingrton's  Appeal, 
note;  Cain  v.  Ligon,  71  Ga.  692,  51  86  Pa.  St.  512,  27  Am.  Rep.  726. 
Am.  Rep.  281;  Egger  v.  Egger,  225  11.  Heckman  v.  Heckman,  215  Pa. 
Mo.  116,  123  S.  W.  928,  135  A.  S.  R.  St.  203,  64  Atl.  425,  114  A.  S.  R.  953. 
566;  James  v.  Fisk,  9  Sm^es  ft  M.  12.  Colegrove  v.  Colegrove,  89  Ark. 
(Mi?s.)  144,  47  Am.  Dec.  111.  182,  116  S.  W.  190,  131  A.  S.  R.  82. 
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wife  to  convey  through  a  third  person,  real  estate  to  him  by  acts  of 
cruelty,  although  evidence  of  ratification  of  the  conveyance,  does  not 
validate  it  on  the  theory  of  condonation,  because  condonation  in  its 
proper  legal  sense  has  reference  only  to  marital  rights  and  liabilities 
as  such,  and  to  none  other.^*  The  fact  that  the  husband  induces  his 
wife  to  transfer  her  property  to  him  by  representations  that  it  was 
necessary  to  prevent  her  creditors  from  taking  it,  does  not  deprive 
her  of  the  right  to  have  the  transaction  set  aside.  The  parties  do  not 
stand  on  equal  terms,  and  the  husband  cannot  avail  himself  of  the 
plea  of  particeps  criminis  on  the  part  of  the  wife.^^ 

Partnership  between  Spouses 

413.  Minority  View. — ^At  common  law  a  wife  could  not  be  a  part- 
ner in  business  with  another  person  because  a  partnership  is  based 
on  a  contract,  as  to  which  she  was  under  a  disability,  and  a  fortiori 
husband  and  wife  could  not  enter  into  a  partnership  with  each  other.^^ 
On  the  other  hand,  it  is  held  in  memy  states  under  the  so-called 
Married  Women's  Property  Acts  that  a  married  woman  may,  when 
she  has  separate  estate,  be  a  copartner  with  a  person  other  than  her 
husband ;  *•  and  in  some  jurisdictions  her  power  to  enter  into  a 
partnership  with  her  husband  and  incur  the  usual  liabilities  arising 
from  such  a  relation  is  upheld.^'  Thus  it  has  been  held  that  a  wife 
may  enter  into  a  partnership  with  her  husband  and  incur  the  usual 
liabilities  arising  out  of  such  a  relation  where  it  is  provided  by  stat- 
ute that  a  married  woman  may  carry  on  any  trade  or  business  on 
her  sole  and  separate  account.*®  So  it  has  been  held  that  secret 
stipulations  in  partnership  articles  between  husband  and  wife,  limits 
ing  the  wife's  liability  as  a  member  of  the  firm,  are  not  binding  on 
innocent  third  persons  who  contract  with  the  partnership.  One  who 
extends  credit,  on  the  faith  of  her  full  membership  in  the  firm  is 
entitled  to  hold  her  responsible  just  as  if  she  were  a  man  or  a  feme 
sole ;  but  the  mere  forum  pf  a  partnership  cannot  be  used  as  a  device 
for  rendering  the  wife  liable  for,  or  subjecting  her  property  to,  the 

13.  Hoag  V.   Hoag,  210  Mass.   94,       16.  See  supra,  par.  330. 

96   N.   £.  49,  36   L.R.A.(N.S.)    329.  17.  Barney    v.    Savannah    Oroeery 

(This  is  apparently  the  only  case  con-  Co.,  98  Ga.  711,  25  S.  E.  915,  58  A.  8. 

sidering  the  effect  of  condonation  by  R.  342;  Morrison  v.  Diek^,  122  Ghi. 

one  spouse  of  cruelty  by  the  other,  on  353,  50  S.  E.  175,  69  L.R.A.  87 ;  Hoag- 

the  right  of  the  former  to  cancel  a  lin  v.  Henderson,  119  la.  720,  97  A. 

conveyance    of    real    estate    procured  S.  R.  335,  61  L.R.A.  756;   Soau  v. 

through  such  cruelty.     See  36  L.R.A.  Caffe,  122  N.  Y.  308,  25  N.  E.  488,  9 

(N.S.)  329  note).  L.R.A.  593. 

14.  Boyd  V.  De  La  Montagnie,  73  Notes:  31  A.  S.  R.  935;  16  L.R.A. 
N.  Y.  498,  29  Am.  Rep.  197.  526 ;  4  Ann.  Cas.  868. 

15.  Note :    4   Ann.    Cas.   868.     See  18.  Sotfu  v.  Caffe,  122  N.  Y.  308,  2ff 
generally.  Partnership.  N.  E.  488,  9  L.R.A.  593. 
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payment  of  the  debts  of  her  husband.^*  Where  the  rule  prevails  that 
husband  and  wife  may  lawfully  transact  business  as  copartners,  there 
may  be  a  subpartnership  between  a  husband  and  wife  in  reference 
to  the  profits  of  a  business  in  which  the  husband  is  a  partner.^^ 
Even  though  a  wife  may  be  incompetent  to. enter  into  a  partnership 
with  her  hiisband,  she  may  nevertheless,  according  to  some  authori- 
ties, bind  herself  as  regards  her  separate  property  or  business  as  a 
joint  or  joint  and  several  contractor  with  her  husband;  and  where 
a  contract  by  a  wife  was  in  fact  one  respecting  and  for  the  benefit 
of  her  separate  property,  and  in  regard  to  which  she  had  full  power 
to  bind  herself,  the  fact  that  she  entered  into  the  agreement  through 
her  husband  as  her  agent  and  under  a  name  which  imported  a 
partnership  between  herself  and  husband,  would  not,  on  the  theory 
that  she  was  incompetent  to  enter  into  a  partnership  with  her  hus- 
band, release  her  of  liability  on  her  contract.^ 

414.  Majority  View  as  to  Partnerships. — Opposed  to  the  view 
stated  in  the  preceding  section,  it  is  held  by  a  great  preponderance 
of  the  authorities,  even  under  the  broadest  statutes,  that  a  married 
woman  has  no  capacity  to  contract  a  partnership  with  her  husband, 
or  to  become  a  member  of  a  firm  in  which  her  husband  is  a  partner, 
even  in  those  states  in  which  she  may  embark  in  another  partner- 
ship;' and  the  fact  that  she  is  empowered  to  enter  into  general  con- 
tracts with  her  husband  has  been  held  not  to  empower  her  to  enter 
into  a  partnership  with  him.*  So  a  married  woman  has  no  power  to 
enter  into  a  partnership  with  her  husband  merely  by  virtue  of  a 
statute  giving  her  general  power  to.  contract  with  respect  to  her 
separate  estate,^  or  conferring  on  her  the  right  to  carry  on  business 

19.  Burney  v.  Savannah  Grocery  2  L.R.A.  343;  VaH  v.  Winterstein,  94 
Co.,  98  Ga.  711,  25  S.  E.  915,  58  A.  Mich.  230,  53  N.  W.  932,  34  A.  S.  R. 
S.  R.  342.  See  supra,  par.  336  et  334,  18  L.R.A.  515;  Board  of  Trade 
seq.,  as  to  the  construction  and  effect  v.  Ilayden,  4  Wash.  263,  30  Pac.  87, 
of  statutes  prohibiting  married  women  32  Pac.  224,  31  A.  S.  R.  919,  16 
from  becoming  sureties,  etc.  L.R. A.  530 ;  Mayers  v.  Kaiser,  85  Wis. 

20.  Morrison  v.  Dickey,  122  Ga.  353,  382,  55  N.  W.  688,  39  A.  S.  R.  849,  21 
50  S.  E.  175,  69  L.R.A.  87.  L.R.A.  623;  Fuller,  etc.,  Co.  v.  Mc- 

1.  Noel  V.  Kinney,  106  N.  Y.  74,  Henry,  83  Wis.  573,  53  N.  W.  896, 
12  N.  E.  351,  60  Am.  Rep.  423.  18  L.R.A.  512. 

2.  Gilkerson-Sloss  Commission  Co.  Notes:  31  A.  S.  R.  935;  34  A.  S.  R. 
V.  Salinger,  56  Ark.  294, 19  S.  W.  747,  339;  2  L.R.A.  343;  9  L.R.A.  593;  16 
35  A.  S.  R.  105,  16  L.R.A.  526;  Nor-  L.R.A.  526;  4  Ann.  Cas.  869. 

wood  V.  Francis,  25  App.  Cas.  (D.  C.)  3.  Haggett  v.  Hurley,  91  Me.  542, 

463,  4  Ann.  Cas.  865 ;  Haas  v.  Shaw,  40  Atl.  561,  41  L.R.A.  362.    See  supra, 

91  Ind.  384,  46  Am.  Rep.  607;  Hag-  403  et  seq.,  as  to  power  of  wife  to 

gett  V.  Hurley,  91  Me.  542,  40  Atl.  contract  with  husband. 

561,  41  L.R.A.  362;  Plumer  v.  Lord,  4.  Artman   v.    Ferguson,   73   Mich. 

9   Allen    (Mass.)    455,   85    Am.   Dec.  146,  40  N.  W.  907,  16  A.  S.  R.  672,  2 

773;   Artman   v.  Ferguson,  73   Mich.  L.R.A.  343;  Fuller,  etc.,  Co.  v.  Mc- 

146,  40  N.  W.  907,  16  A.  S.  R.  572,  Henry,  83  Wis.  673,  53  N.  W.  896,  18 
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on  her  sole  and  separate  account,^  or  providing  that  she  may  make 
contracts  and  incur  liabilities,  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried,*  or  authorizing  her  to  engage  in 
business  jointly  with  others.'  In  denying  the  power  of  a  wife  to 
enter  into  a  partnership  with  her  husband  considerable  weight  is 
given  in  some  of  the  cases  to  a  provision  in  the  statutes  that  the 
property  of  a  married  woman  shall  not  be  liable  for  the  contracts  or 
debts  of  her  husband ;  *  and  it  is  said  that  to  permit  her  to  enter  into 
a  partnership  with  her  husband  would  defeat  the  chief  object  of  the 
married  women's  statutes,  i.  e.,  to  secure  her  protection  in  the 
management  and  enjoyment  of  her  estate  free  from  the  control  of  her 
husband.^  Where  a  husband  and  wife  are  prohibited  from  entering 
into  a  partnership,  the  marriage  of  partners  would  operate  to  dissolve 
the  partnership.^^  For  the  reason  that  an  unincorporated  joint 
stock  company  is  a  partnership  in  law,  it  has  been  held  that,  though 
a  statute  authorizing  a  married  woman  to  engage  in  business  jointly 
with  others  would  empower  her  to  become  a  member  of  such  a  com- 
pany together  with  strangers,  still  she  could  not  become  a  member  of 
such  company  of  which  her  hvisband  was  already  a  member.^^ 

415.  Rights  and  Liabilities  Arising  Out  of  Unauthorized  Partner- 
ship.— Where  the  rule  prevails  that  a  wife  is  incompetent  to  become 
the  partner  of  her  husband,  it  is  held  that,  though  she  holds  herself 
out  as  such  and  her  means  give  credit  to  the  firm,  she  is  not  liable 
for  the  debts  of  the  partnership,  as  she  cannot,  by  acts  or  declarations, 
remove  her  own  disabilities ;  *•  and  for  the  same  reason  she  does  not 
incur  the  liability  of  a  partner  by  purchasing  shares  in  a  joint  stock 
company  in  which  her  husband  is  a  member.^*  On  the  other  hand 
the  rule  denying  the  right  to  form  such  a  partnership  is  intended  for 
the  protection  of  the  wife's  separate  property,  to  prevent  her  from 
entering  into  such  engagements  with  her  husband  that  her  separate 

L.R.A.  512;  Mayers  v.  Kaiser,  86  Wis.       9.  Haggett  v.  Hurley,  91  Me.  542, 

382,  55  N.  W.  688,  39  A.  S.  R.  849,  21  40  Atl.  561,  41  L.R.A.  362;  Artman 

L.R.A.  623.  V.  Ferguson,  73  Mich..  146,  40  N,  W. 

5.  Gilkerson-SIoss  Commission  Co.  907,  16  A.  S.  R,  572,  2  L.R.A.  343; 
V.  Salinger,  66  Ark.  294, 19  S.  W.  747,  Board  of  Trade  v.  Hayden,  4  Wash. 
35  A.  S.  R.  105,  16  L.R.A.  526;  Haas  263,  30  Pac.  87,  32  Pac.  224,  31  A.  S. 
V.  Shaw,  91  Ind.  384,  46  Am.  Rep.  R.  919,  16  L.R.A.  530;  Fuller,  etc., 
607.  Co.  V.  McHenry,  83  Wis.  573,  53  N. 

6.  Board    of   Trade   v.    Hayden,   4  W.  896,  18  L.R.A.  512. 

Wash.  263,  30  Pac.  87,  32  Pac.  224,  31       10.  Note :  31  A.  S.  R.  936.    See  also 

A.  S.  R.  919,  16  L.R.A.  530;  see  also  Pabtnership. 

Haggett  V.  Hurley,  91  Me.  542,  40  Atl.       11.  Norwood   v.   Francis,   25   App. 

561,  41  L.R.A.  362.  Cas.  (D.  C.)  463,  4  Ann.  Cas.  865. 

7.  Norwood  v.  Francis,  25  App.  Cas.  12.  Artman  v.  Ferguson,  73  Mich. 
(D.  C.)  463,  4  Ann.  Cas.  865.  146,  40  N.  W.  907,  16  A.  S.  R.  572, 

8.  Board    of    Trade   v.    Hayden,   4  2  L.R.A.  343. 

Wash.  263,  30  Pac.  87,  32  Pac.  224,       13.  Norwood   v.   Francis,   25   App. 
31  A.  S.  R.  919,  16  L.R.A.  530.  Cas.  (D.  C.)  463,  4  Ann.  Cas.  865. 
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property  may  be  taken  from  her  in  satisfaction  of  his  debts;  the 
purpose  of  the  rule  is,  not  to  work  a  loss  to  the  wife,  but  to  prevent 
it ;  and  therefore,  where  a  husband  and  wife  have  conducted  a  partner- 
ship business  which  has  resulted  in  large  profits,  she  will  be  pro- 
tected in  her  share  thereof  even  as  against  creditors  of  her  husband.^^ 

Loans  and  Securities 

416.  In  General. — ^At  common  law  a  loan  by  a  wife  to  her  husband 
did  not  impose  any  legal  obligation  on  him,  for  reaso^  already 
stated ;  ^*  and  under  statutes  enlarging  her  property  rights  without 
empowering  her  to  contract  with  her  husband,  it  has  been  held  that 
a  loan  by  her  to  her  husband  does  not  create  a  liability  which  she 
can  enforce  by  a  court  of  law,*  though  it  may  be  enforceable  in 
equity ;  •  but  where  a  married  woman  is  authorized  by  statute,  to  con- 
tract with  her  husband  with  respect  to  her  separate  property,  she  may 
make  loans  to  him,  repayment  of  which  may  be  enforced  even  at 
law.*  The  usual  rule  is  that  if  one  gives  another  money  at  his  request 
the  law  will  imply  a  promise  to  repay.  So  according  to  the  better 
view  if  a  wife  gives  her  husband  money  at  his  request,  the  law  implies 
a  promise  on  his  part  to  repay  her,  if  there  are  no  circumstances  tend- 
ing to  show  a  different  understanding  between  the  parties.*  A  wife, 
if  empowered  to  contract  with  her  husband,  has  the  same  right  as 
other  persons  to  take  the  ordinary  evidences  of  indebtedness  and 
securities  for  money  loaned  to  him.'  Therefore  a  promissory  note 
given  by  a  husband  to  his  wife  for  money  so  loaned  is  valid,*  and 
so  is  a  mortgage  executed  by  him  to  secure  such  a  loan.^    Similarly 

14.  Elliott  V.  Hawley,  34  Wash.  585,  562!     And  see  infra,  par.  437,  as  to 

76  Pac.  93,  101  A.  S.  R.  1016.  the  promise  implied  from  the  receipt 

Note:  16  L.R.A.  528.  of  money,  see  Assumpsit,  vol.  2,  p. 

15..  See  supra,  par.  72.  778. 

1.  Clark  V.  Patterson,  158  Mass.  388,  6.  Webster  v.  Webster,  58  Me.  139, 
33  N.  E.  589,  35  A.  S.  R.  498.  4  Am.  Rep.  253;  Adoue  v.  Spencer, 

2.  James  v.  Gray,  131  Fed.  401,  65  62  N.  J.  Eq.  782,  49  Atl.  10,  90  A.  S. 
C.  C.  A.  385,  1  L.R.A.(N.S.)  321;  R.  484,  56  L.R.A.  817;  Franklin  Sav. 
Spitz's  Appeal,  56  Conn.  184,  14  Atl.  Bank  v.  Greene,  14  R.  I.  1,  51  Am. 
776,  7  A.  S.  R.  303;  Kuhn  v.  Stans-  Rep.  336. 

field,  28  Md.  210,  92  Am.  Dec.  681 ;       6.  In  re  Deaner,  126  la.  701,  102  N. 

Simmons  v.  Thomas,  43  Miss.  31,  5  W.  825,  106  A.  S.  R.  374;  Webster 

Am.  Rep.  470.  v.  Webster,  58  Me.  139,  4  Am.  Rep. 

3.  Gilbert  v.  Glenny,  75  la.  613,  39  253;  Hall  v.  Hall,  52  Tex.  294,  36 
N.  W.  818,  1  L.R.A.  479;  Webster  v.  Am.  Rep.  725. 

Webster,  58  Me.  139,  4  Am.  Rep.  253;  7.  Glas  v.   Glas,  114  Cal.   566,  46 

Hall  V.  Hall,  52  Tex.  294,  36  Am.  Reo.  Pae.  667,  55  A.  S.  R.  90;  Adoue  v. 

725;  Mavers  v.  Kaiser,  85  Wis.  382,  Spencer,  62  N.  J.  Eq.  782,  49  Atl.  10, 

65  N.  W.  688,  39  A.  S.  R.  849,  21  90  A.  S.  R.  484,  56  L.R.A.  817;  Man- 

L.R.A.  623.  Chester  v.  Tibbetts,  121  N.  Y.  219,  24 

4.  Sykes   v.    City   Sav.   Bank,   115  N.  E.  304,  18  A.  8.  R.  816. 
Mich.  321,  73  N.  W.  369,  69  A.  S.  R. 
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a  husband  may  transfer  or  assign  to  his  wife  property  in  payment 
of  his  indebtedness  to  her  which  will  be  sustained  not  only  against 
himself  but  also  as  against  his  creditors.^ 

417.  Insolvency  or  Bankruptcy  of  Husband. — ^A  debtor  in  failing 
circumstances,  in  the  absence  of  statutory  restraints,  may  lawfully 
give  one  creditor  a  preference  to  the  exclusion  of  others,*  and  the 
i^act  that  the  creditor  is  the  debtor's  wife  does  not  affect  the  rule.^^ 
The  wife  of  an  insolvent  may  prove  and  enforce  her  claim  against  his 
estate  in  insolvency  **  or  bankruptcy  proceedings ;  ^*  and  in  such  a 
case  the  federal  courts  will  apply  the  general  rule  that  a  loan  by  a 
wife  to  her  husband  from  her  separate  estate  creates  an  equity  in 
her  favor,  notwithstanding  decisions  of  the  local  state  court  to  the 
contrary.** 

Release  of  Marital  Rights 

418.  In  General.— A  husband  or  wife  by  an  antenuptial  agreement 
may  release  or  relinquish  his  or  her  marital  interest  in  the  estate 
of  the  other.**  When,  however,  they  attempt  to  accomplish  this  by 
an  agreement  after  marriage,  different  considerations  arise.  At  com- 
mon law,  by  reason  of  the  unity  of  person,  they  were  incompetent 
to  contract  with  each  other,  though  courts  of  equity  enforced  such 
contracts  when  promotive  of  right  and  justice.**  So  as  a  general 
rule,  in  the  absence  of  an  enabling  statute,  a  postnuptial  agreement, 
without  the  intervention  of  a  trustee,  whereby  one  spouse  releases  or 
relinquishes  all  claim  against  the  estate  of  the  other,  is  ineffectual 
at  law  on  account  of  the  incapacity  of  married  persons  to  contract 
with  each  other.**  Thus  at  common  law  a  husband  could  not  by 
contract  with   his  wife,   after   marriage,   release  or  relinquish   hi& 

8.  Stede  V.  Coon,  27  Neb.  586,  43  C.  C.  A.  494,  3  L.R.A.(N.S.)  923.  See 
N.  W.  411,  20  A.  S.  R.  705;  Lehmann  Bankruptcy,  vol,  3,  p.  236  et  seq., 
V.  Farwell,  95  Wis.  185,  70  N.  W.  170,  as  regards  claims  provable  in  bank- 
60  A.  S.  R.  Ill,  37  L.R.A.  333.    See  ruptcy  generally. 

also  Fraudulent  CoisrvEYANCES,  vol.  13.  James  v.  Gray,  131  Fed.  401,  65 

12,  p.  589.  C.  C.  A.  385, 1  L.R.A.(N.S.)  321  and 

9.  See  Assignments  for  the  Bene-  note.  As  regards  the  practice  of  the 
PIT  OF  Creditors,  vol.  2,  p.  690  et  federal  courts  in  following  the  law  as 
seq.;  Fraudulent  Conveyances,  vol.  announced  by  the  local  state  coorta, 
12,  p.  572;  Insolvency.  see  United  States  Courts. 

10.  See  Fraudulent  Conveyances,  14.  See  supra,  par.  33  et  seq. 
vol.  12,  p.  589.  15.  See  supra,  par.  403  et  seq. 

11.  Weeks  Potter  Co.  v.  Elliott,  93  16.  Stephenson  v.  Osborne,  41  Miss* 
Me.  286,  45  Atl.  29,  74  A.  S.  R.  348.  119,  90  Am.  Dee.  358  and  note,  over- 

12.  Fleitas  v.  Richardson,  147  U.  S.  ruled  on  another  point  by  Johnson  v. 
538,  13  S.  Ct.  429,  37  U.  S.  (L.  ed.)  Fletcher,  54  Miss.  628,  28  Am.  Rep. 
272;  James  v.  Gray,  131  Fed.  401,  65  388,  as  to  which  see  Exemptions,  vol, 
C.   C.   A.  385,  1   L.R.A.(N.S.)    321;  11,  p.  490. 

Savage  v.  Savage,  141  Fed.  346,  72       Note:  12  A.  S.  R.  92. 
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curtesy  right  in  her  real  estate,^'  nor  could  a  wife  by  such  a  contract 
release  or  relinquish  her  dower  or  other  rights  in  her  husband's  real 
estate ;  ^^  nor  could  she  release  her  statutory  right  to  share  in  the 
distribution  of  her  husband's  personal  estate.^* 

419.  Effect  in  Equity  of  Releasing  Marital  Rights. — ^Though  a 
postnuptial  agreement  is  ineffectual  at  law  to  release  or  relinquish 
the  marital  rights  of  a  husband  or  wife  in  the  real  estate  of  the  other 
on  the  latter's  death,  a  court  of  equity  may  give  effect  to  such  an 
agreement  which  has  been  fully  performed  by  the  parties  when  it 
would  be  inequitable  to  permit  the  surviving  spouse  to  assert  his  or 
her  legal  rights.**  Accordingly  a  court  of  equity  may  give  effect  to 
such  a  contract  whereby  a  husband  relinquishes  his  right  of  curtesy,* 
or  a  contract  whereby  a  wife  relinquishes  her  dower  right  or  rights 
as  a  statutory  heir  or  distributee.* 

420.  Consideration  for  Release. — Agreements  between  husband  and 
wife  whereby  one  releases  his  or  her  interest  in  the  estate  of  the 
other  must,  as  in  case  of  other  contracts,  be  supported  by  a  considera- 
tion.' The  marriage  furnishes  no  consideration  for  such  a  post- 
nuptial settlement,^  and  it  has  been  held  that  a  postnuptial  promise 
by  a  husband  to  release  his  wife's  property  from  any  claim  of  marital 
right  is  no  consideration  for  a  promise  by  his  wife  to  release  her 
marital  rights  in  her  husband's  property,  or  vice  versa.*  Likewise 
an  agreement  between  a  husband  and  his  childless  wife,  made  very 
shortly  before  her  death,  that  he  would  turn  over  to  her  nephew  all 
of  her  property,  and  pay  to  such  nephew,  without  diminution,  a  debt 
owed  by  the  husband  to  his  wife,  has  been  held  to  be  without  con- 
sideration, and  unenforceable  after  the  wife's  death  to  defeat  his 
statutory  right  of  inheritance.*  It  has  been  held  that  if  a  wife,  by 
written  contract  expressed  to  be  in  consideration  of  a  certain  sum 

17.  McBreen  v.  McBreen,  154  Mo.  323,  55  S.  W.  463,  77  A.  S.  R.  758. 
323,  55  S.  W.  463,  77  A.  S.  R.  759.       2.  Hilbish  v.  Hattle,  145  Ind.  69, 
See  Curtesy,  vol.  8,  p.  402,  403.  44  N.  E.  20,  33  L.R.A.  783;  McBreen 

18.  Pinkham  v.  Pinkham,  95  Me.  71,  v.  McBreen,  154  Mo.  323,  55  S.  W. 
49  Atl.   48,  85  A.   S.  R.  392.     See  463,  77  A.  S.  R.  758. 

Dower,  vol.  9,  p,  600.  3.  Caylor  v.  Caylor,  22  Ind.  App. 

19.  Stephenson  v.  Osborne,  41  Miss.  666,  52  N.  E.  465,  72  A.  S.  R.  331; 
119,  90  Am.  Dec.  358,  overruled  on  Unger  v.  Mellinger,  37  Ind.  App.  639, 
another  point  by  Johnson  v.  Fletcher,  77  N.  E.  814, 117  A.  S.  R.  348;  Egger 
54  Miss.  628,  28  Am.  Rep.  388,  as  to  ▼.  Egger,  225  Mo.  116, 123  S.  W.  928, 
which  see  Exemptions,  vol.  11,  p.  490.  133  A.  S.  R.  566. 

20.  McBreen  v.  McBreen,  154  Mo.  4.  Caylor  v.  Ci^ylor,  22  Ind.  App. 
323,  55  S.  W.  463,  77  A.  S.  R.  758;  666,  52  N.  E.  465,  72  A.  S.  R.  331; 
Poison  V.  Stewart,  167  Mass.  211,  45  Unger  v,  Mellinger,  37  Ind.  App.  639, 
N.  E.  737,  57  A.  S.  R.  452,  36  L.R.A.  77  N.  E.  814,  117  A.  S.  R.  348. 

771 ;  Hilbish  v.  Hattle,  145  Md.  59,  44  5.  Unger  v.  Mellinger,  37  Ind.  App. 
N.  E.  20,  33  L.R.A.  783.  639,  77  N.  E.  814, 117  A.  S.  R.  348. 

Note:  59  A.  S.  R.  640.  6.  Caylor  v.  Caylor,  22  Ind.  App. 

L  McBreen   ▼.   McBreen,   154   Mo.   666,  52  N.  E.  465,  72  A.  S.  R.  33L 
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paid  her  by  her  husband,  releases  him  from  all  claim  which  she,  as 
his  wife,  may  have  against  him,  such  release  exhausts  the  considera- 
tion, and  a  subsequent  provision  in  such  contract,  that  "for  said 
consideration''  she  conveys  to  his  children  all  interest  which,  as  his 
widow,  she  may  have  in  his  estate,  is  without  consideration.'  Where 
a  wife  has  a  well-founded  ground  for  divorce,  her  agreement  not  to 
institute  a  suit  therefor  and  to  resume  the  marital  cohabitation  has 
been  held  a  sufficient  consideration  for  his  covenant  to  relinquish 
all  interest  in  her  estate.®  An  agreement  by  a  wife  with  her  husband 
to  release  her  prospective  distributive  share  in  his  estate,  based  on 
his  promise  to  make  a  will  giving  her  much  lees  than  she  would  be 
entitled  to  in  the  absence,  of  a  will,  is  without  consideration  and  not 
binding  on  her  after  his  death.*  When  the  object  of  the  contract 
whereby  the  spouses  relinquish  their  interests  in  the  estate  of  the 
other  is  contrary  to  public  policy,  as  where  the  object  is  to  promote 
the  dissolution  of  the  marriage  status,  it  Avill  not  be  given  operation 
for  the  purpose  of  barring. the  interest  of  the  surviving  spouse  in  the 
estate  of  the  other.*^ 

421.  Fraud  in  Release. — Agreements  between  a  husband  and  wife 
whereby  she  relinquishes  her  interest  in  his  estate,  are  scrutinized 
with  care  by  the  court  to  prevent  th6  wife  from  being  unfairly  treated : 
and  the  beneficiaries  under  the  husband's  will  have  the  burden  of 
showing  that  the  wife  was  treated  fairly  when  she  agreed  to  release 
her  prospective  distributive  share  in  his  estate  on  his  promise  to  pro- 
vide for  her  in  his  will.**  This  is  the  same  general  principle  which 
applies,  as  heretofore  shown,  to  all  transactions  between  the  spouses 
whereby  a  husband  secures  for  his  own  benefit  the  property  of  his 
wife.*^ 

Conveyances  between  Spouses 

422,  Conveyance  by  Husband  to  Wife  Generally. — At  common  law 
a  husband  could  convey  to  the  use  of  his  wife  under  the  statute  of 
uses,  whereby  the  use  vested  in  her  directly  as  a  legal  estate,  without 
the  action  of  the  feoffee,  and  he  might  under  the  same  statute,  cove- 
nant with  a  third  person  to  stand  seised  to  the  use  of  his  wife;  *'  but 
on  acount  of  the  doctrine  of  unity  of  person  he  could  not  convey  land 
directly  to  her  by  deed  of  bargain  and  sale.**     As  Littleton  says 

7.  Sawyer  v.  Churchill,  77  Vt.  273,  72  Pac.  3,  99  A.  S.  R.  820,  61  L.RJL. 
59  Atl.  1014,  107  A.  S.  R.  762.  CAl. 

8.  Palson  v.  Stewart,  167  Mass.  211,  11.  Egp:er  v.  Egger,  225  Mo.  116^ 
45  N.  E.  737,  57  A.  S.  R.  452,  36  123  S.  W.  928,  135  A.  S.  R.  5C6. 
L.R.A.  711,  12.  See  supra,  par.  411. 

9.  Efi^^er  v.  Egger,  225  Mo.  116,  123  13.  Burdeno  v.  Amperse,  14  Mich. 
S.  W.  928,  135  A.  S.  R.  566.  91,  90  Am.  Dec.  225. 

10.  Palmer  v.  Palmer,  26  Utah  31,       14.  Manning  v.  Pippen,  86  Ala.  357. 
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(section  168) :  ''A  man  may  not  grant,  nor  give  his  tenements  to 
his  wife,  during  the  coverture,  for  that  his  wife  and  he  be  but  one 
person  in  the  law;"  upon  which  Lord  Coke  observes  (1  Inst.  112) ; 
"This  opinion  is  clear;  for  by  no  conveyance,  at  the  common  law,  a 
man  could,  during  coverture,  either  in  possession,  reversion,  or  re- 
mainder, limit  an  estate  to  his  wife."  ^'  It  is  said,  however,  that  at 
common  law  the  queen  consort  could  take  grants  from  her  husband 
as  well  as  from  strangers.**  Even  at  common  law  a  conveyance  by 
a  husband  to  a  third  person  and  the  latter's  conveyance  to  the  wife, 
though  the  conveyances  were  parts  of  the  same  transaction,  was 
effective  to  convey  the  legal  title  to  her ;  *^  and  likewise  it  was  well 
settled  that  a  conveyance  by  a  third  person  to  a  wife,  though  the 
consideration  was  paid  by  her  husband,  was  fully  effective  to  vest 
the  legal  title  in  her.**  In  case  of  conveyances  under  a  power  the 
grantee  takes  under  the  donor  and  not  as  a  grantee  of  the  donee  of 
the  power.  *>*  Therefore  a  husband  on  whom  is  conferred  a  power  to 
convey  lands  may,  if  the  power  is  general,  execute  it  in  favor  of  his 
wife.** 

423.  Effect  in  Equity  Generally. — A  conveyance  by  a  husband 
directly  to  his  wife  on  a  good  and  meritorious  consideration,  has  been 
sustained  in  equity  from  early  times.*  Equity,  which  looks  more 
to  the  substance  than  the  form,  holds  that  the  conveyance  directly 

5  So.  572,  11  A.  S.  R.  46;  Ogden  v.  16.  Burdens  v.  Amperse,  14  Mich. 

Ogden,  60  Ark.  70,  28  S.  W.  796,  46  61,  90  Am.  Dec.  225. 

A.  S.  R.  151 ;  Rico  v.  Brandenstein,  17.  Bartholomew  v.  Muzzy,  61  Conn. 

98  Cal.  465,  33  Pac.  480,  35  A.  S.  R.  387,  23  Atl.  604,  29  A.  8.  R.  206; 

192,  20  L.R.A.  702;  Sims  v.  Rickets,  Brown  v.  Brown,  174  Mass.  197,  54 

35  Ind.  181,  9  Am.  Rep.  679;  Turner  N.  E.  532,  75  A.  S.  R.  292;  Wilder  v. 

V.  Shaw,  96  Mo.  22,  8  S.  W.  897,  9  Brooks,  10  Minn.  50,  88  Am.  Dec.  49; 

A.  S.  R.  319 ;  Furrow  V.  Athey,  21  Neb.  Pike  v.  Miles,  23  Wis.  164,  99  Am. 

671,  33  N.  W.  208,  59  Am.  Rep.  867 ;  Dec.  148. 

Sheppard  v.  Sheppard,  7  Johns.  Ch.  18.  Wipflen  v.  Wipflen,  153  Mich. 

(N.  Y.)  57,  11  Am.  Rep.  396;  Hunt  18,  116  N.  W.  544,  16  L.R.A.(N.S.) 

V.  Johnson,  44  N.  Y.  27,  4  Am.  Rep.  941. 

631;  Liles  v.  Fleming,  1  Dev.  Eq.  (N.  Note:  69  L.R.A.  367. 

C.)  185,  18  Am.  Dec.  585;  Warlick  v.  In  such  a  case  the  contention  has 

White,  86  N.  C.  139,  41  Am.  Rep.  453;  chiefly  been  as  to  whether  a  resulting 

Fowler  v.  Trebein,  16  Ohio  St.  493,  91  trust  arose  in  favor  of  the  husband 

Am.  Dec.  95;  Benedict  v.  Montgomery,  on  account  of  his  payment  of  the  con- 

7  Watts  &  S.  (Pa.)  238,  42  Am.  Dec.  sideration.     This  aspect  of  the  ques- 

230;  Lehr  v.  Beaver,  8  Watts  &  S.  tion  is  discussed  later.    See  infra,  par. 

(Pa.)  102,  42  Am.  Dec.  271;  Wallace  439. 

V.  Pereles,  109  Wis.  316,  85  N.  W.  371,  19.  See  Powers. 

83  A.  S.  R.  898,  35  L.R.A.  644.  20.  Powell  v.  Powell,  5  Bush  (Ky.) 

Notes:  88  Am.  Dec.  54;  133  A.  S.  619,  96  Am.  Dec.  372. 

R.  610;  69  L.R.A.  353.  1.  Jones  v.  Clifton,  101  U.  S.  225, 

15.  Lehr  v.  Beaver,  8  Watts  &  S.  25  U.  S.  (L.  ed.)  908;  Ogden  v.  Og- 

(Pa.)  102,  42  Am.  Dec,  271;  see  also  den,  60  Ark.  70,  28  S.  W.  796,  46  A. 

Wilder  v.  Brooks,  10  Minn.  50,  88  Am.  S.  R.  151 ;   Deming  v.  Williams,  26 

Dec.  49.  Conn.  226,  68  Am.  Dee.  386;  Majors 
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from  the  husband  to  the  wife,  if  fair  and  free  from  the  taint  of  fraud, 
is  just  as  valid  as  if  the  conveyance  had  been  made  to  a  trustee  for  the 
benefit  of  the  wife.  Equity  will  interpose  a  trustee  to  hold  the  estate 
for  the  benefit  of  the  wife,  or  will  treat  the  husband  as  a  trustee  for 
the  wife,  and  will  give  the  same  effect  to  the  conveyance  as  if  it  had 
been  made  to  a  third  person  for  the  sole  and  separate  use  of  the  wife.' 
The  duty  of  maintenance  which  a  husband  owes  to  his  wife  is  a 
sufficient  consideration  in  equity  to  sustain  a  conveyance  by  him  to 
her  when  executed  as  a  provision  for  her  support;*  and  it  has  been 
held  that,  where  the  rights  of  a  husband's  creditors  are  not  involved, 
a  deed  by  a  husband  directly  to  his  wife  though  for  a  nominal  con- 
sideration should  be  sustained,^  and  where  there  is  no  imputation  of 
any  intent  on  the  part  of  the  husband  to  defraud  his  creditors,  a  deed 
directly  by  a  husb^ind  to  his  wife  should  be  sustained  in  equity  even 
against  the  subsequent  creditors  of  the  husband.^  The  fact  that  the 
property  conveyed  constitutes  the  homestead,  which  by  statute  cannot 
be  conveyed  or  encumbered  except  by  a  deed  executed  and  acknowl- 
edged by  both  husband  and  wife,  does  not  touch  the  validity  of  the 
conveyance  in  equity,  because  the  homestead  rights  of  the  parties  for 
whose  protection  the  statute  was  enacted  are  not  affected.*  There  is 
authority  for  the  position  in  case  of  a  conveyance  by  a  husband  to 
his  wife  that  the  husband  holds  the  legal  estate  for  the  wife  so  long 
as  the  coverture  exists;  but  on  its  termination  the  trust  would  become 
executed  and  under  the  statute  of  uses  the  legal  title  would  vest  in 
the  wife,  and  therefore  on  the  death  of  the  wife,  the  trusteeship 

V.  Everton,  89  111.  56,  31  Am.  Rep.  lace  v.  Pereles,  109^  Wis.  316,  85  N.  W. 
65;  Sims  v.  Rickets,  35  Ind.  181,  9  371,  83  A.  S.  R.  898,  53  L.R.A.  644. 
Am.  Rep.  679;  Wilder  v.  Brooks,  10  Notes:  57  Am.  Dec.  195;  88  Am. 
Minn.  50,  88  Am.  Dec.  49;  Wood  v.  Dec.  54;  133  A.  S.  R.  609. 
Broadley,  76  Mo.  23,  43  Am.  Rep.  2.  Sayers  v.  Wall,  26  Grat.  (Va.) 
754;  Turner  v.  Shaw,  96  Mo.  22,  8  354,  21  Am.  Rep.  303. 
S.  W.  897,  9  A.  S.  R.  319  and  note;  3.  Hont  v.  Johnson,  44  N.  Y.  27,  4 
Stark  V.  Kirehgraver,  186  Mo.  633,  85  Am.  Rep.  631. 

S.  W.  868,  105  A.  S.  R.  629;  Furrow  4.  Sims  v.  Rickets,  35  Ind.  181,  9 
V.  Athey,  21  Neb.  671,  33  N.  W.  208,  Am.  Rep.  679. 

59  Am.  Rep.  867;  Shepard  v.  Shep-  6.  Jones  v.  Clifton,  101  U.  S.  225, 
ard,  7  Johns.  Ch.  (N.  Y.)  57,  11  Am.  25  U.  S.  (L.  ed.)  908;  Thompson  v. 
Dec.  396;  Hunt  v.  Johnson,  44  N.  Y.  Allen,  103  Pa.  St.  44,  49  Am.  Rep. 
27,  4  Am.  Rep.  631;  Warlick  v.  White,  116;  Sayers  v.  Wall,  26  Grat.  (Va.) 
86  N.  C.  139,  41  Am.  Rep.  463 ;  Bene-  354,  21  Am.  Rep.  303.  See  generally, 
diet  V.  Montgomery,  7  Watts  &  S.  Fraudulent  Convbyakcbs,  vol.  12,  p. 
(Pa.)  238,  42  Am.  Dec.  230;  Thomp-  517. 

son  V.  Allen,  103  Pa.  St.  44,  49  Am.  6.  Furrow  v.  Athey,  21  Neb.  671, 
Rep.  116 ;  Bingham  v.  Weller,  113  33  N.  W.  208,  59  Am.  Rep.  867 ;  see 
Tenn.  70,  81  S.  W.  843,  106  A.  S.  R.  also  Johnson  v.  Branch,  9  S.  D.  116, 
803,  69  L.R.A.  370;  Sayers  v.  Wall,  68  N.  W.  173,  62  A.  S.  R.  857.  See 
26  Orat.  (Va.)  354,  21  Am.  Rep.  303;  generally.  Homestead,  ante,  as  regards  i 
Depue  V.  Miller,  65  W.  Va.  120,  64  the  transfer  or  incumbrance  of  the 
S.  E.  740,  23  L.R.A.(N.S.)  775;  Wal-  homestead. 
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€eaj96s,  and  the  whole  title  vests  in  her  heirs,  subject  to  the  husband's 
poesible  right  of  curtesy.^ 

424.  Extravagance  of  Provision;  Misconduct  of  Wife, — It  oeenxs 
that  a  court  of  equity  will  not  under  all  circunjistaneee  sustain  a  con 
veyance  by  a  husband  to  his  wife.®  The  principle  on  which  these 
courts  seem  to  have  acted  in  this  respect  is,  that  when  it  appears  that 
the  grant  to  the  wife  is  nothing  more  than  a  reasonable  provision  for 
her,  tlie  court  will  sustain  it;  but  if  it  appear  to  be  otherwise,  as,  for 
instance,  where  he  by  deed  grants  all  his  estate  or  property  to  her, 
the  deed  will  be  held  inoperative  in  equity,  as  it  would  at  law ;  for  it 
could  in  no  just  sense  be  deemed  a  reasonable  provision  for  her,  which 
is  the  utmost  that  courts  of  equity  will  hold  a  wife  entitled  to.^  Still 
the  fact  that  the  property  conveyed  constitutes  the  whole  of  the  prop- 
erty owned  by  the  husband  at  ihe  time,  if  in  fact  it  is  no  more  than 
a  reasonable  provision  for  her,  has  been  held  to  be  no  reason  why  it 
should  not  be  sustained  in  equity.**  Of  course  if  a  deed  from  a  hus- 
-;>and  to  his  wife  is  without  any  consideration  it  is  void  as  to  his 
creditors  in  equity  as  well  as  at  law.**  Gross  misconduct  on  the  part 
of  the  wife  has  been  said  to  be  a  sufficient  reason  for  a  court  of  equity 
io  refuse  to  give  effect  to  a  deed  directly  by  a  husband  to  his  wife.** 

425.  Effect  of  Statutes. — Statutes  merely  conferring  on  married 
women  the  right  to  hold  their  real  estate  to  their  sole  and  separate 
use,  free  from  the  control  of  their  husbands,  have  been  construed  as 
not  giving  legal  effect  to  a  conveyance  directly  from  a  husband  to 
his  wife.**  At  the  present  time  in  some  jurisdictions,  conveyances  by 
a  husband  to  his  wife  are  expressly  given  effect  at  law  by  statutory 
provision;  and  under  the  modem  statutes  removing  the  disabilities 
of  married  women,  enlarging  their  property  rights,  and  authorizing 
them  to  take  and  hold  and  convey  real  estate,  as  if  they  were  femes 
soles,  conveyances  by  a  husband  directly  to  his  wife  are  generally 
held  effective  in  law  as  well  as  in  equity.**    And  a  statute  requiring 

7.  Stark  v.   Kirchgraber,   186   Mo.  12.  Warlick  v.  White,  86  N.  C.  139, 
633,  85  S.  W.  868,  105  A.  S.  R.  629.  41  Am.  Rep.  453. 

8.  Note :  69  L.R.A.  358.  13.  Wallace  v.  Pereles,  109  Wis.  316, 

9.  Warlick  v.  White,  86  N.  C.  139,  85  N.  W.  371,  83  A.  S.  R.  898,  53 
41  Am.  Rep.  453;  Benedict  v.  Mont-  L.R.A.  644. 

gomery,  7  Watts  &  S.  (Pa.)  238,  42  Note:  69  L.R.A.  363. 

Am.  Dec.  230.  And  see  cases  cited  supra,  par.  422, 

Note:  69  L.R.A.  359.  to  the  general  rule  that  conveyances 

10.  Wilder  y.  Brooks,  10  Minn.  50,  by  a  husband  to  his  wife  are  void  at 
88  Am.  Dec.  49;  Wood  v.  Broadley,  law. 

76  Mo.  23,  43  Am.  Rep.  754;  Thomp-  14.  Manning  v.  Pippen,  86  Ala.  357, 

son  v.  Allen,  103  Pa.  St.  44,  49  Am.  5  So.  572,  11  A.  S.  R.  46;  Turner  v. 

Rep.  116.  Bernheimer,  95  Ala.  241,  10  So.  750, 

Note:  88  Am.  Dec.  55.  36  A.  S.  R.  207;  Rico  v.  Brandenstein, 

11.  Fowler  v.  Trebein,  16  Ohio  St.  98  Cal.  465,  33  Pac.  480,  35  A.  S.  R. 
493,  91  Am.  Dec.  95.  192,    20    L.R.A.    702;    aConnell    v. 
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a  husband  and  wife  to  join  in  the  alienation  of  the  homestead,  has 
been  considered  as  intended  to  protect  the  rights  of  the  spouses  eL^4 
has  been  held  not  to  render  invalid  a  conveyance  of  the  homeste>»d 
when  owned  by  the  husband,  directly  by  him  to  his  wife,  the  hom'^- 
stead  right  being  unaffected  by  the  conveyance."  The  validity  of  a 
deed  by  a  husband  to  his  wife  has  been  upheld  in  states  in  which  the 
community  property  doctrine  prevails.** 

426.  Conveyance  by  Wife  to  Husband  Generally. — At  common 
law  a  deed  by  a  wife  to  her  husband  was  void  at  law  to  the  same 
extent  as  a  deed  by  a  husband  to  his  wife;  irrespective  of  the  dis- 
abilities of  a  married  woman  to  contract  the  unity  of  person  rendered 
the  deed  void  at  law.*'  A  wife  could,  however,  convey  her  real  estate 
to  her  husband  through  the  intervention  of  a  third  person  or 
trustee ;  **  and  courts  of  equity  have  given  effect,  when  free  from 
any  imputation  of  fraud  and  when  based  on  a  good  consideration, 
to  conveyances  by  a  wife  of  her  separate  property  directly  to  her 
husband.*'  If,  however,  the  conveyance  is  without  consideration  it 
will  not  be  sustained  in  equity,*®  and,  in  many  jurisdictions  the 
courts  have  refused  to  give  effect  to  conveyances  by  a  wife  directly 
to  her  husband,  though  made  for  a  valuable  consideration.*  It  has 
been  held  in  a  recent  case  that  a  deed  by  a  wife  to  his  husband  was 
utterly  void;  this  was  held  true  where  a  husband  conveyed  directly 
to  the  wife,  which  under  the  doctrine  prevailing  in  the  state  carried 

Taney,  16  Colo.  353,  27  Pac.  888,  25  v.  Johnson,  44  N.  Y.  27,  4  Am.  Rep. 

A.  S.  R.  275;  Hunger  v.  Baldridge,  41  631;  Alexander  v.  Shalala,  228  Pa.  St. 

Kan.  236,  21  Pac.  159,  13  A.  S.  R.  297,  77  Atl.  554,  139  A.  S.  R.  1004, 

273;  Horder  v.  Border,  23  Kan.  391,  20  Ann.  Cas.  1330,  31  L.R.A.(N.S.) 

33  Am.  Rep.  167;  Webster  v.  Webster,  844. 

58  Me.  139,  4  Am.  Rep.  263;  Burdeno  Notes:    8   L.R.A.    795;    31    L.R.A. 

V.  Amperse,  14  Mich.  91,  90  Am.  Dec.  (N.S.)  844. 

225;  Furrow  v.  Athey,  21  Neb.  671,  33  18.  Colegrove  v.  Colegrove,  89  Ark. 

N.  W.  208,  59  Am.  Rep.  867;  Harvey  182,  116  S.  W.  190,  131  A.  S.  R.  82; 

V.  Gadding,  77  Neb.  289,  109  N.  W.  Scarborough  v.  Watkins,  9  B.  Mon. 

220, 124A.  S.  R.  841;Currierv.  Teske,  (Ky.)   540,  50  Am.  Dec.  528;  Jones 

84  Neb.  60, 120  N.  W.  1015,  133  A.  S.  v.  Gorham,  90  Ky.  622,  14  S.  W.  599, 

R.  602;  see  also  Thompson  v.  Allen,  29  A.  S.  R.  423.  10  L.R.A.  223;  Dar- 

103  Pa.  St.  44,  49  Am.  Rep.  116.  lington's  Appeal,  86  Pa.  St.  512,  27 

Notes:  88  Am.  Dec.  64;  133  A.  S.  Am.  Rep.  726. 

R.  611  et  seq.;  69  L.R.A.  363.  Notes:  9  A.  S.  R.  324;  L.R.A.1915C 

16.  Turner  v.  Bernheimer,  95  Ala.  769. 

241,  10  So.  750,  36  A.  S.  R.  207  and  19.  Turner  v.  Shaw,  96  Mo.  22,  8 

note.  S.  W.  897,  9  A.  S.  R.  319. 

16.  Story  v.  Marshall,  24  Tex.  305,  Notes:  9  A.  S.  R.  323;  20  L.R.A. 
76  Am.  Dec.  106.  703;  31  L.R.A.(N.S.)  848. 

17.  Johnson   v.  Jouchert,   124  Ind.  20.  Hunt  v.  Johnson,  44  N.  Y.  27, 
105,  24  N.  E.  850,  8  L.R.A.  795;  Bur-  4  Am.  Rep.  631. 

deno  V.  Amperse,  14  Mich.  91,  90  Am.       Note:  31  L.R.A.(N.S.)   848. 
Dec.  226;  Turner  v.  Shaw,  96  Mo.  22,       1.  Note:  31  L.R.A.(N.S.)  848. 
8  S.  W.  897,  9  A.  S.  R.  319;  Hunt 
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only  the  equitable,  and  she  attempted  to  reconvey  directly  to  the 
husband ;  her  deed  was  held  not  to  convey  her  equitable  title.*  Where 
the  instrument  conveying  real  estate  for  the  benefit  of  a  married 
woman  contains  a  general  power  to  convey  or  appoint,  it  is  well 
established  in  equity  that  she  may  bestow  the  estate  on  her  husband 
by  appointment  or  otherwise  in  pursuance  of  the  power,'  but  because 
of  the  confidence  arising  out  of  the  marriage  relation  the  courts 
jealously  scrutinize  transactions  whereby  a  husband  secures  for  him- 
self the  property  of  his  wife.* 

427.  Effect  of  Statutes. — ^In  some  instances  the  statutes  have 
expressly  sanctioned  conveyances  by  a  wife  to  her  husband,*  and 
where  a  statute  empowers  a  married  woman  to  convey  her  separate 
estate  as  if  she  were  a  feme  sole,  her  conveyance  directly  to  her  hus- 
band is  upheld  and  given  eflFect  to  pass  the  legal  title.*  Thus  under  a 
statute  providing  that  husband  and  wife  may  contract  with  each  other, 
it  has  been  held  that  she  may  convey  her  lands  directly  to  him,  as  such 
a  conveyance  is  included  in  the  term  "contract"  as  used  in  the  stat- 
ute, and  that  her  power  to  so  convey  is  not  affected  by  a  further 
provision  requiring  the  husband  to  join  in  conveyances  by  a  married 
woman  of  her  real  estate,  as  such  provision  should  be  restricted  to 
conveyances  by  her  to  third  persons ; '  and  under  such  statutes  a  mar- 
ried woman  holding  real  estate  to  her  sole  and  separate  use  may  lease 
it  to  her  husband.^  In  other  jurisdictions,  however,  the  common 
law  disability  to  convey  directly  to  the  husband  has  been  held  not 
to  be  removed  by  the  statutes  enlarging  the  property  rights  and 
powers  of  married  women.*  This  is  particularly  true  under  a  statute 
which,  though  conferring  on  a  wife  the  right  to  hold  real  estate  as 
her  separate  property,  requires  her  husband  to  join  with  her  in  the 
conveyance  of  her  real  estate.^®  The  reason  of  this  rule  is  that  the 
law  having  provided  for  the  joinder  of  the  husband  in  this  class  of 
conveyances,  with  a  view  of  giving  the  wife  the  benefit  of  his  coun- 
sel, advice,  and  judgment,  it  would  be  illogical  to  permit  him  at 

2.  Depue  v.  Miller,  63  W.  Va.  120,  7.  Osborne  v.  Cooper,  113  Ala.  405, 
64  S.  E.  740,  23  L.R.A.(N.S.)  775.  21  So.  320,  59  A.  S.  R.  117. 

3.  Note:  9  A.  S.  R.  323.  8.  Webster  v.  Webster,  58  Me.  139, 

4.  See  supra,  par.  411.  4  Am.  Rep.  253. 

6.  Baillarge  v.  Clark,  145  Cal.  589,  9.  Note:  9  A.  S.  R.  324. 

79  Pac.  268,  164  A.  S.  R.  75.  10.  Rico   v.   Brandenstein,   98   Cal. 

Notes:   20   L.R.A.   702;   31  L.R.A.  465,  33  Pac.  480,  35  A.  S.  R.  192,  20 

(N.S.)  846;  20  Ann.  Cas.  1332.  L.R.A.  702;  Johnson  v.  Jouchert,  124 

6.  O'Connell  v.  Taney,  16  Colo.  353,  Tnd.  105,  24  N.  E.  580,  8  L.R.A.  795; 

27  Pac.  888,  25  A.  S.  R.  275;  Webster  Scarborough  v.   Watkins,  9  B.  Hon. 

V.  Webster,  58  Me.  139,  4  Am.  Rep.  (Ky.)   540,  50  Am.  Dec.  528;  Alex- 

263;  Peaks  v.  Hutchinson,  96  Me.  530,  ander  v.  Shalala,  228  Pa.  St.  297,  77 

63  AtL  38,  59  L.R.A.  279.  Atl.  554,  139  A.  S.  R.  1004,  20  Ann. 

Notes:  9  A.  S.  R.  323;  20  L.R.A.  Cas.  1330,  31  L.R.A.(N.S.)   844,  see 

702;  31  L.R.A.(N.S.)  846.  also  Osborne  v.  Cooper,  113  Ala  405, 
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the  same  time  to  act  as  her  opponent,  as  one  working  against  her 
interests  and  seeking  to  obtain  her  land  for  himself,  either  with  or 
witliout  limitations  upon  the  eflFect  of  the  conveyance.**  Though 
under  statutes  requiring  husband  and  wife  to  join  in  a  conveyance 
of  her  lands,  she  cannot  ordinarily  convey  to  him  so  as  to  vest  in 
him  the  beneficial  interest  though  he  should  join  in  her  deed,  still 
it  has  been  held  that  if  he  so  joins  she  could  convey  to  him  to  hold 
in  trust.**  Ordinarily  a  wife  cannot  convey  directly  to  her  husband, 
still  if  she  holds  land  as  trustee  for  her  husband  she  may  execute  the 
trust  by  conveying  the  land  to  him  by  a  conveyance  in  which  he 
does  not  join.*'  When  a  statute  requires  that  a  deed  by  a  wife  to 
her  husband  be  approved  by  a  particular  court,  such  a  deed,  though 
for  a  valuable  consideration,  without  the  approval  of  the  court  is 
void.** 

428.  Recording  Conveyance  between  Spouses. — The  general  rule 
that  possession  under  an  unrecorded  deed  is  constructive  notice  of 
the  title  and  rights  of  the  grantee  to  subsequent  purchasers^*'  is 
applicable  to  the  case  where  a  husband  is  in  possession  of  land  under 
an  unrecorded  deed  from  his  wife  as  against  a  purchaser  of  the  land 
after  the  death  of  the  wife  from  her  heir.**  The  term  "conveyance" 
as  used  in  the  recording  acts  is  generally  defined  to  embrace  every 
instrument  in  writing  by  which  any  estate  or  interest  in  real  estate 
ia  created,  etc.,  or  by  which  the  title  to  cmy  real  estate  may  be  affected 
in  law  or  equity,*'  and  it  has  been  held  that  a  deed  by  a  husband 
to  his  wife  which  is  valid  in  equity  is  a  conveyance  within  the  mean- 
ing of  the  statutes  and  entitled  to  record  and  when  recorded  is  con- 
structive notice  to  subsequent  purchasers  from  or  persons  recovering 
judgments  against  the  husband.*' 

429.  Construction  of  Deed. — In  construing  conveyances  between 
spouses  the  intention  of  the  parties  as  expressed  in  the  written  instru- 
ment is  the  first  consideration,  and  in  arriving  at  such  intention 

21  So.  320,  59  A.  S.  R.  117  (referring  Stonecipher  v.  Kear,  131  Qa.  688,  63 

to  earlier  decisions  the  effect  of  whi(£  S.  E.  215,  127  A.  S.  R.  248. 

was  modified,  however,  by  later  stat-  Note:  20  L.R.A.  702. 

utes).  A  voluntary  conveyance  as  a  gift  by 

Notes :   20  L.R. A.   702 ;   31   L.R. A.  a  wife  to  her  husband  is  not  a  ''sale" 

(N.S.)  845;  20  Ann.  Gas.  1331.  of  the  land  to  him,  within  the  pro- 

11.  Rico  V.  Brandenstein,  98  Cal.  vision  of  a  statute  requiring  a  sale  by 
465,  33  Pac.  480,  35  A.  S.  R.  192,  20  her  to  him  to  be  approved  by  the 
L.R.A.  702.  court.    Cain  v.  ligow,  71  Ga.  692,  51 

12.  Brandan  v.  McCurley,  124  Md.  Am.  Rep.  281. 

243,  92  Atl.  540,  L.R.A.1915C  767  and  15.  See  Vendor  and  Purchaser. 

note.  16.  Carr  v.  Brennan,  166  IlL  108, 

13.  Insurance  Co.  of  Tennessee  v.  47  N.  E.  721,  57  A,  S.  R.  119. 
Waller,  116  Tenn.  I,  95  S.  W.  811,  17.  See  Records! 

115  A.  S.  R.  763,  7  Ann.  Cas.  1078.  18.  Wilder  v.  Brooks,  10  Miniu  50, 

14.  Carpenter   v.   Booker,   131    Ga.  88  Am.  Dec.  49. 
546,  62  S.  E.  983,  127  A.  S.  R.  241; 
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when  the  language  is  ambiguous  the  relation  of  the  parties  to  each 
other  is  to  be  taken  into  consideration.**  In  determining  whether  a 
deed  from  a  husband  to  or  for  the  benefit  of  his  wife  creates  an 
equitable  separate  estate  free  from  the  marital  rights  of  the  husband, 
due  to  the  presumed  intention  of  the  parties,  a  different  effect  is  given 
to  his  deed  than  was  given  to  the  deed  of  a  stranger.  In  case  of  a 
deed  made  by  a  stranger  a  separate  estate  in  her  is  not  created  in 
the  absence  of  necessary  words;  but  in  case  of  a  deed  by  the  hus- 
band it  is  the  general  rule  that  a  separate  estate  in  her  as  against 
him  is  the  result.** 

Oift  by  Husband  to   Wife 

430.  General  Rule. — ^At  common  law  on  account  of  the  husband^s 
right  to  the  personal  property  of  his  wife,  and  the  doctrine  of  unity, 
a  gift  by  him  to  her  was  inoperative.*  He  could  give  to  his  wife 
by  last  will ;  because  such  gift  cannot  take  effect  till  his  death,  when 
the  coverture  is  determined,*  and  it  seems  that  a  donatio  causa 
mortis  by  a  man  to  his  wife  would  likewise  be  good,  as  it  might  be 
considered  in  the  nature  of  a  legacy.*  Courts  of  equity  from  an 
early  date  frequently  sustained  gifts  directly  by  a  husband  to  his 
wife  though  at  law  no  property  in  the  things  given  passed  to  the 
wife  by  the  delivery;*  and  such  gifts  were  not  revocable  by  the 
husband  during  his  lifetime.'  And  such  gifts  as  between  the  par- 
ties, are  generally  upheld  even  at  law,  under  the  statutes  removing 
the  disabilities  of  married  women  and  enlarging  their  property  rights.* 
The  rule  that  a  husband  may  make  a  gift  to  his  wife  includes  as 

19.  Basaett  ▼;  Endlong,  77  Mich.  R.  69;  Lchr  v,  Beaver,  8  Watts  &  S. 
338,  43  N.  W.  984,  18  A.  S.  R.  404,  (Pa.)  102,  42  Am.  Dec.  271;  McKen- 
as  to  deeds  generally,  see  Deeds,  voL  nan  v.  Phillips,  6  Wbart.  (Pa.)  571, 
8,  p.  1037.  37  Am.  Dec.  438;  Fox  v.  Jones,  1  W. 

20.  See  supra,  par.  164.  Va.  205,  91  Am.  Dec."  383.     See  also 

1.  Note:  69  L.R.A.  355.     And  see   Gifts,  vol.  12,  pp.  927-928. 

Gifts,  vol.  12,  p.  927,  5.  Deming   v.   Williams,   26    Conn. 

2.  See  Wills.  226,  68  Am.  Dec.  386. 

3.  Lehr  v.  Beaver,  8  Watts  &  B.  6.  Morgan  v.  Ball,  81  Cal.  93,  22 
(Pa.)  102,  42  Am.  Dec.  271.  Pac.  331,  15  A.  S.  R.  34,  5  L.R.A. 

4.  Deming  v.  Williams,  26  Conn.  579;  McNaught  v.  Anderson,  78  Ga. 
226,  68  Am.  Dec.  386;  Gill  v.  Woods,  499,  3  S.  E.  668,  6  A.  S.  R.  278; 
81  lU.  64,  25  Am.  Rep.  264;  Simmons  Carse  v.  Reticker,  95  la.  25,  63  N.  W. 
V.  Thomas,  43  Miss.  31,  5  Am.  Rep.  461,  58  A.  S.  R.  421;  Johnston  v. 
470;  Botts  v.  Gooch,  97  Mo.  88,  11  S.  Johnston,  173  Mo.  91,  73  S.  W.  202, 
W,  42, 10  A.  S.  R.  286;  liles  v.  Flem-  96  A.  S.  R.  486,  61  L.R.A.  166;  Har- 
ing,  16  N.  C.  185,  18  Am.  Dec.  585;  vey  v.  Godding,  77  Neb.  289,  109  N. 
Kee  V.  Vasser,  37  N.  C.  553,  40  Am.  W.  220,  124  A.  S.  R.  841;  Box  v. 
Dec.  442;  Garner  v.  Garner,  45  N.  C.  Lanier,  112  Tenn.  393,  79  S.  W,  1042, 
1,  57  Am.  Dec.  583 ;  Beam  V.  Bridgers,  64  L.R.A.  458. 

108  N.  C.  276,  13  S.  E.  112,  23  A.  S.       Note:  69  L.R.i.  355. 
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subjects  thereof  choses  in  action,^  such  as  bonds  ;•  insurance  poli- 
cies on  the  life  of  the  husband  (in  those  jurisdictions  where  a  parol 
assignment  of  a  life  insurance  policy  is  upheld), •  shares  of  corpo- 
rate stock/^  and  accounts  with  third  persons,  as  where  at  a  husband's 
•direction  his  account  with  a  broker  is  transferred  by  the  latter  on 
the  books  to  the  name  of  the  wife.*^  In  states  in  which  the  com- 
munity property  doctrine  prevails  a  husband  may  make  a  gift  of 
community  property  to  his  wife  and  thus  constitute  it  her  separate 
property;  **  and  a  fortiori  he  may  give  her  his  separate  property,** 
The  general  rule  that  a  gift  causa  mortis  is  revoked  by  operation 
of  law  by  the  recovery  of  the  donor  from  the  particular  illness  in 
contemplation  of  which  it  was  made  is  fully  applicable  to  such  a 
gift  by  a  husband  to  his  wife.** 

431.  Gift  by  Husband  to  Wife  Not  Recognized. — ^Notwithstanding 
the  radical  changes  in  the  law  respecting  the  property  rights  and 
contractual  capacity  of  married  women  as  noted  in  the  preceding 
paragraph,  it  is  still  the  law  in  some  jurisdictions  that,  except  as 
to  articles  of  wearing  apparel  and  the  like,  a  married  woman  cannot, 
by  direct  gift  from  her  husband,  acquire  any  right  of  property  which 
will  be  recognized  either  at  law  or  in  equity  against  her  husband 
during  his  lifetime,  or  against  his  creditors  at  any  time,  though  after 
his  death  it  will  be  upheld  as  against  his  heirs  or  next  of  kin.  But 
this  rule  of  law  is  applicable  only  in  the  case  pf  direct  gifts,  for  a 
husband  may  give  and  deliver  personal  property  to  a  third  person, 
who  may  straightway  give  and  deliver  the  property  to  the  wife;  and 
this  would  be  a  valid  transfer  of  the  property  from  husband  to  wife, 
although  the  sole  purpose  of  all  parties  was  to  make  such  transfer. 
But  the  gift  cannot  be  made  directly.  There  must  be  some  contract 
between  the  husband  and  a  third  person,  and  between  the  third  per- 
son and  the  wife,  and  the  title  of  the  wife  must  come  by  contract 
with  that  third  person.**  In  order  to  bring  gifts  within  this  rule 
and  thereby  uphold  them,  some  ingenious  and  technical  arguments 
have  been  resorted  to.    This  is  illustrated  by  a  case  in  which  a  man 

7.  Chapman  v.  Mcllwrath,  77  Mo.   life  insurance  policy  generally. 
38,  46  Am.  Rep.  1;  Box  v.  Lanier,       10.  See  Gifts,  vol.  12,  p.  942. 

112   Tenn.   393,  79    S.   W.   1042,   64  11.  Sparks  v.  Hurley,  208  Pa.  St. 

L.R.A.  458.    As  to  choses  in  action  as  166,  57  Atl.  364,  101  A.  S.  R.  926. 

subjects  of  gift,  see  Gifts,  vol.  12,  pp.  12.  See  Community  Peopertt,  vol. 

938,  940  et  seq.  5,  p.  856. 

8.  Fox  V.  Jones,  1  W.  Va.  205,  91  13.  Avery  v.  Avery,  12  Tex.  64,  62 
Am.  Dec.  383.  Am.  Dec.  513. 

9.  Chapman  v.  Mcllwrath,  77  Mo.  14.  See  Gifts,  vol.  12,  p.  969. 

38,  46  Am.  Rep.  1 ;  Barron  v.  Wil-       15.  Brown  v.  Brown,  174  Mass.  197, 

iiams,  58  S.  C.  280,  36  S.  E.  561,  79  54  N.  E.  532,  75  A.  S.  R.  292.  See  also 

A.  S.  R.  840 ;  Box  v.  Lanier,  112  Tenn.  Hawkins  v.  Providence,  etc.,  R.   Co., 

393,  79  S.  W.  1042,  64  L.R.A.  458.  119  Mass.  596,  20  Am.  Rep.  353.    See 

See  also  Gifts,  vol.  12,  p.  943 ;  and  supra,  par.  88  et  seq.,  as  regards  wife's 

see  Insurance,  as  to  assignment  of  paraphernalia. 
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gave  his  wife  money  to  deposit  in  bank  in  her  own  name,  which 
she  did,  and  it  was  held  that  in  so  doing  she  was  acting  as  her  hus- 
band's agent  The  court  said  that  where  a  wife,  acting  as  the  agent 
of  her  husband,  receives  money  from  him,  delivers  it  to  a  bank,  and 
directs  the  bank  to  make  a  contract  with  the  wife  to  deliver  a  like 
amount  to  her,  and  the  bank,  taking  the  money  from  her  as  the  agent 
of  her  husband,  and  in  compliance  with  the  directions  of  such  agent, 
delivers  to  the  wife,  acting  in  her  individual  capacity,  the  bank- 
book made  out  in  her  name,  the  bank  has  made  a  contract  with  the 
wife,  and  her  title  to  the  account  is  good.^* 

432.  General  Essentials  of  Gift. — ^To  constitute  a  valid  gift  inter 
vivos  there  must  be  delivery  of  the  subject  matter  of  the  gift  with 
the  intent  on  the  part  of  the  donor  to  transfer  the  right  of  property 
to  the  donee  or  to  some  one  for  his  use.  The  donor  must  renounce 
and  the  donee  must  acquire  the  title  and  interest  in  the  property.^^ 
This  rule  is  generally  applicable  to  a  gift  by  a  husband  to  his  wife,*® 
though  it  has  been  held  that  there  may  be  a  gift  of  money  to  a  wife 
without  the  actual  delivery  of  it  to  her  or  to  a  third  person*  for  her, 
as  where  a  husband  kept  an  account  in  which  he  charged  himself 
with  money  which  he  intended  to  give  to  his  wife.**  The  acceptance 
of  a  gift  by  a  husband  to  his  wife  may  be  presumed  from  the  cir- 
cumstances.*® It  has  been  held  that  a  gift  of  a  ring  by  a  solvent 
man  to  his  wife  does  not  come  within  the  operation  of  a  statute 
providing  that  a  transfer  or  conveyance  of  "goods  or  chattels"  between 
husband  and  wife  shall  not  be  valid  as  against  any  third  person 
unless  the  transfer  or  conveyance  be  in  writing,  properly  acknowl- 
edged and  recorded.*  So  a  statutory  provision  as  to  requisites  of  a 
gift  of  any  "goods  or  chattels''  does  not  include  a  gift  of  a  chose  in 
action  such  as  stock  in  a  corporation.*  A  note  given  without  con- 
sideration is  not  enforceable  on  the  theory  of  a  gift  to  the  payee 
and  this  rule  is  applicable  to  a  note  executed  by  a  husband  to  his 
wife.*  And  it  has  been  held  that  a  widow  who  after  her  husband's 
death  negotiates  to  a  bona  fide  holder  a  promissory  note  made  by 

16.  Brown  v.  Brown,  174  Mass.  197,  seems  to  be  one  of  first  impression  as 
54  N.  E.  532,  75  A.  S.  R.  292.  regards  the  effect  of  such  a  statute  as 

17.  See  QiFTs,  vol.  12,  p.  932  et  applied  to  gifts  by  a  husband  to  his 
seq.  wife  of  wearing  apparel  or  ornaments. 

18.  Dougherty  v.  Moore,  71  Md.  248,  See  39  L.B.A.{N.S.)  541  note. 

18  Atl.  36,  17  A.  S.  R.  524.  2.  Richmond    First    Nat.    Bank    v. 

19.  Crawford's  Appeal,  61  Pa,  St.  Holland,  99  Va.  495,  39  S.  E.  126,  86 
52,  100  Am.  Dec.  609.  A.  S.  R.  898,  56  L.R.A.  156. 

20.  Sparks  v.  Hurley,  208  Pa.  St  3.  Richardson  v.  Richardson,  148 
166,  67  Atl.  364,  101  A.  S.  R.  926.  lU.  563,  36  N.  E.  608,  26  LJt.A.  305; 

1.  Kennington  v.  Hemingway,  101  Whitaker  v.  Whitaker,  52  N.  Y.  368, 
Miss.  259,  57  So.  809,  Ann.  Cas.  1914B  11  Am.  Rep.  711.  See  Gifts,  vol.  12, 
392,  39  L.R.A.(N.S.)  541.     This  case   pp.  940-941. 
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him  to  her  as  a  gift  may  be  compelled  to  refund  to  his  estate  the 
amount  which  it  is  compelled  to  pay  on  the  note.* 

433.  Deposits  in  Bank. — ^There  may  be  a  gift  by  a  husband  to  his 
wife  of  money  deposited  in  bank,  and  where  he  gives  and  assigns 
to  her  the  deposit  book  or  certificate  evidencing  the  deposit  with  the 
intention  of  surrendering  all  interest  in  and  control  over  the  deposit, 
the  tran&iaction  has  frequently  been  sustained^  after  his  death  as 
against  his  representatives,  as  an  executed  gift.^  But  to  constitute 
a  gift  causa  mortis  of  a  deposit  in  bank  by  delivery  of  the  bank- 
book there  must  be,  it  has  been  held,  an  actual  delivery  of  the  bank- 
book to  her.*  A  deposit  by  a  husband  in  bank  in  the  name  of  bis 
wife  is  not  regarded  as  an  executed  gift  to  the  wife,  binding  on  him 
where  he  retains  control  over  the  deposit  and  there  is  no  evidence 
of  any  further  intention  on  his  part  to.  part  with  the  beneficial  inter- 
est and  control  over  the  deposit.'  And  while  from  such  deposits 
the  prima  facie  inference  may  be  that  a  gift  was  intended  by  the 
husband  to  the  wife,  that  inference  may  be  rebutted  and  overcome 
by  parol  proof  to  the  contrary,  and  a  resulting  trust  arise  in  favor 
of  the  husband.®  Still  it  has  long  been  recognized  that  a  deposit  of 
money  in  bank  by  a  husband  in  the  name  of  his  wife,  if  made  with 
the  intention  of  vesting  the  beneficial  as  well  as  the  legal  title  in 
her,  may  constitute  a  gift  to  her  for  her  sole  and  separate  use,  and 
will  be  upheld  as  against  him  or  his  personal  representatives.*  And 
where  a  husband,  at  the  time  of  a  deposit  in  the  name  of  his  wife, 
also  had  a  deposit  account  in  his  own  name,  this  itself  seems  to  be 
sufficient  proof  of  his  intention  to  appropriate  the  same  to  her  benefit 
by  way  of  gift.*®  So  it  has  been  held  that  if  a  man  deposits  his 
money  in  the  name  of  his  wife,  and  the  bank-book  is  placed  in  her 
keeping,  and  all  checks  on  the  fund  are  signed  by  her,  a  gift  to  her 
is  thereby  effected  which  he  cannot  revoke,  although  his  purpose 
in  making  the  gift  was  to  place  the  money  beyond  the  reach  of  his 
creditors.**  Under  particular  circumstances  which  refute  the  idea 
of  an  intention  on  the  husband's  part  to  surrender  his  control  of  the 
deposit,  the  courts  have  refused  to  sustain  the  transaction  as  a  gift, 
as  where  the  deposit  is  made  in  the  joint  names  of  husband  and  wife,** 
or  where  the  husband  had  his  wife's  name  added  to  his  as  a  joint 

4.  Richardson    v.    Richardson,    148   59  Atl.  169,  70  L.R.A.  935. 

lU.  563,  36  N.  E.  608,  26  L.R.A.  305.  9.  Fisk  v.  Cushman,  6  Cush.  (Mass.) 

5.  See  Gifts,  vol.  12,  p.  946.  20,  52  Am.  Dec.  761 ;  Planner  v.  But- 

6.  Drew  v.  Hagerty,  81  Me.  231,  17  ler,  131  N.  C.  151,  42  S.  B.  557,  92 
Atl.   63,  10  A.   S.  R.  255,  3  L.R.A.  A.  S.  R.  773. 

230.     And  see  Gifts,  vol.  12,  p.  965.       10.  Fisk     v;     Cushman,     6  '  Cush. 

7.  Qetchell  v.  Biddeford  Sav.  Bank,    (Mass.)  20,  52  Am.  Dec.  761. 

94  Me.  452,  47  Atl.  895,  80  A.  S.  R.  11.  Wipflier     v.     Detroit     Pattern 

408.  Works,  140  Mich.  677,  104  N.  W.  545, 

Note:  5  L.R.A.  71.  112  A.  S.  R.  430. 

8.  Monahan  v.  Monahan,  77  Vt.  133,  12.  Note:  31  L.R.A.  454, 
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depositor,  and  made  an  entry  in  the  passbook  to  the  effect  that,  in 
consideration  of  his  love  and  affection  for  her,  he  gave  her  all  the 
money  credited  or  to  be  credited  to  him  in  the  book,  but  thereafter 
continued  to  make  deposits  and  to  draw  from  the  fund.^'  Still  the 
courts  are  more  favorable  to  the  claim  that  a  deposit  by  a  husband  in 
the  joint  name  of  himself  and  wife  constituted  a  completed  gift  to  his 
wife  as  survivor,  than  where  the  deposit  ia  in  the  joint  names  of  himself 
and  a  third  person,  and  it  has  been  held  that  a  transfer  of  a  savinga 
bank  account  to  a  new  account  in  the  names  of  the  former  depositor 
and  his  wife,  making  it  subject  to  the  order  of  either  and  to  survivor- 
ship on  the  d^ath  of  either,  partakes  somewhat  of  the  nature  of  an 
equitable  assignment,  and  entitles  the  wife  to  the  fund  after  the  hus- 
band's death.^^  The  deposit  of  a  mcm's  money  in  a  savings  bank,  by 
his  wife  in  her  own  name,  does  not  change  its  ownership,  where  it  is 
consistent  with  the  manner  in  which  they  transacted  business,  and 
with  her  custom  of  caring  for  the  money  which  they  earned  together.^* 
So  it  has  been  held  that  a  gift  to  a  wife  is  not  shown  where  she 
deposited  money  of  her  husband,  though  consisting  mainly  of  her 
own  earnings,  in  a  savings  bank  in  her  own  name,  but  witiiout  his 
knowledge.^* 

434.  Investments  in  Wife's  Name. — Where  a  husband  invests 
money  taking  the  securities  or  evidence  of  indebtedness  in  his  wife's 
name,  this  may  constitute  a  gift  to  her,  if  such  was  his  intention, 
and  will  be  binding  upon  him  or  in  case  of  his  death  his  personal 
representatives.^^  But  if  it  was  not  his  intention  to  relinquish  his 
control  and  vest  in  his  wife  the  beneficial  interest,  the  transaction 
will  not  be  sustained  against  him  as  an  executed  gift,  as  where  he 
purchased  stock  in  a  corporation  taking  the  certificate  in  his  wife's 
name  but  retaining  the  possession  of  it  and  receiving  the  dividends 
for  his  own  benefit.^®  On  the  other  hand  it  has  been  held  that  the 
transfer  of  stock  on  the  books  of  the  corporation  to  the  name  of  a 
wife,  is  sufficient,  nothing  more  appearing,  to  sustain  a  gift  thereof 
to  the  wife.^*  It  is  the  generally  recognized  rule  that  where  a  hus- 
band takes  an  evidence  of  indebtedness  or  security  in  the  joint  names 
of  himself  and  wife,  she  will  on  the  death  of  the  husband  by  right 

13.  Dougherty   ▼.   Moore,   71    Md.  215,  69  S.  W.  276,  92  A.  S.  R.  633. 
248,  18  Atl.  35,  17  A.  S.  B.  524.  This  as  stated  infra,   par.  439,  ii 

14.  Metropolitan  Sav.  Bank  v.  Mur-  the  presomption  where  a  husband  pur- 
phy,  82  Md.  314,  33  Atl.  640,  51  A.  chases  land  taking  the  title  in  the 
S.  R.  473,  31  L.RJL.  464.  name  of  his  wife. 

15.  Monahan  v.  Monahan,  77  Vt  18.  Getchell  v.  Biddefbrd  Sav.  Bank, 
133,  59  Atl.  169,  70  L.R.A.  935.  94  Me.  452,  47  Atl.  895,  80  A.  S.  B. 

16.  ]\IcDermott'8   Appeal,    106    Pa.  408. 

St.  358,  51  Am.  Rep.  526.  19.  Deming  v.  Williams,  26  Conn. 

17.  Case   v.   Espenschied,   169   Mo.  226,  68  Am.  Dee.  386. 
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of  survivorship^  be  entitled  thereto  as  against  the  husband's  personal 
representatives.*^ 

435.  Fraud  or  Undue  Influence  on  Part  of  Wife. — ^The  courts  scruti- 
nize with  caution  transactions  between  husband  and  wife  to  prevent 
her  being  overreached  by  undue  influence/  but  it  is  recognized  that 
the  circumstances  may  be  .such  that  the  husband  may  become  the 
dependent  of  his  wife  and  their  natural  position  reversed,  and  it  has 
been  held  that  a  gift  to  a  wife  by  a  husband  aged  and  weak  in  mind 
and  body,  and  for  this  reason  dependent  on  her  care,  will  not  be 
sustained  without  afiirmative  proof  that  the  act  was  intelligently  done 
without  undue  influence.* 

436.  Proof  of  Gift  to  Wife. — ^Although  courts  of  equity  will  sus- 
tain a  gift  by  a  husband  to  his  wife  when  it  amounts  only  to  a  rea- 
sonable provision  for  her,  yet  they  require  clear  and  incontrovertible 
evidence  to  establish  such  gift  as  matter  of  intention  and  fact,*  and 
though  such  gifts  since  the  Married  Women's  Property  Acts  are  valid 
at  law,  still  they  should  not  be  upheld  unless  clear  and  satisfactory 
proof  is  made  that  the  property  was  divested  out  of  the  husband  and 
vested  in  the  wife.*  So  in  determining  the  intention  of  the  husband 
the  courts  recognize  that  in  his  absence  from  home  he  frequently 
intrusts  to  his  wife  the  care  of  his  valuable  papers  and  eflFects,'  so 
that  her  possession  is  of  itself  of  but  slight  value  to  prove  a  gift 
to  her.*  Among  people  of  the  working  class  the  wife  frequently 
acts  as  the  banker  of  their  common  funds  and,  as  a  general  rule, 
such  funds  turned  over  to  her  are  not  presumed  to  have  been  a  gift 
by  the  husband.'  Still  the  relationship  of  husband  and  wife  is  a 
circumstance,  though  not  controlling,  to  be  considered  as  evidence 
of  an  intention  to  make  a  gift,  and  the  courts  are  more  inclined  to 
sustain  the  transaction  as  a  gift  when  such  relationship  exists  than 

20.  Fowler   v.   Butterly,   78   N.   Y.  chased   an    accident   insurance   pohcy 

68,  34  Am.  Rep.  507;  Pile  v.  Pile,  6  for  $3,000,  and  laid  it  on  a  table  in 

Lea  (Tenn.)  508,  40  Am.  Rep.  50.    See  front  of  his  wife,  saying  she  should 

supra,  par.  129.  take  it  and  take  care  of  it,  and  if  he 

1.  See  supra,  par.  411.  got   killed   before   he   got   back,   she 

2.  Haydock  v.  Haydock,  34  N.  J.  would  be  $3,000  better  off,  this  did  not 
Eq.  570,  38  Am.  Rep.  385.  show  a  gift  of  the  policy  to  her). 

3.  Little  V.  Birdwell,  21  Tex.  597,  73  6.  McDermott's  Appeal,  106  Pa.  St. 
A.m.  Dec.  242.  358,  51  Am.  Rep.  526. 

4.  Farrow  v.  Farrow,  72  N.  J.  Eq.  7.  Beck  v.  Beck,  77  N.  J.  Eq.  51, 
421,  65  Atl.  1009,  129  A.  S.  R.  714,  75  Atl.  228,  140  A.  S.  R.  534,  reversed 
16  Ann.  Cas.  507,  11  L.R.A.(N.S.)  in  78  N.  J.  Eq.  544,  80  Atl.  550,  35 
389;  Little  v.  Birdwell,  21  Tex.  597,  L.R.A.(N.S.)  712,  on  the  ground  that 
73  Am.  Dec.  242 ;  Monahan  v.  Mona-  where  the  so-called  common  hoard  was 
ban,  77  Vt.  133,  59  Atl.  169,  70  L.R.A.  invested  in  real  estate  with  the  con- 
935.  sent  of  the  husband  the  evidence  was 

6.  Williams's  Appeal,  106  Pa.  St.  insufficient  to  rebut  the  presumption 
116,  51  Am.  Rep.  505  (holding  that  that  it  was  the  intention  that  the  wife 
where  a  husband,  leaving  home,  pur-   should  take  the  beneficial  interest  and 
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when  the  parties  are  strangers.^  Declarations  of  a  husband,  free 
from  debt  at  the  time  they  are  made  are  admissible  in  evidence  to 
prove  a  gift  to  his  wife.* 

Oift  by  Wife  to  Husband 

437.  In  General. — ^It  was  firmly  established  at  an  early  day  that 
a  wife  could  make  a  valid  gift  of  hei'  separate  estate  to  her  husband ;  ^^ 
and  it  has  been  held  that  a  statute  prohibiting  a  sale  by  a  wife  of 
her  separate  property  to  her  husband  does  not  prevent  a  gift  of  it 
to  him.^^  A  woman  may  permit  her  husband  to  have  the  possession 
of  her  separate  property  without  giving  it  to  him  or  subjecting  it 
to  the  claims  of  his  creditors.**  Where  a  wife's  separate  property 
comes  into  the  hands  of  her  husband  from  her  or  others  acting  iat 
her,  the  law  will  not  presume  that  it  was  a  gift  to  him,  but  the  burden 
is  on  him  to  esteblish  that  it  was  a  gift.**  As  said  by  the  federal 
supreme  court:  "whenever  a  husband  acquires  possession  of  the 
separate  property  of  his  wife,  whether  with  or  without  her  consent^ 
he  must  be  deemed  to  hold  it  in  trust  for  her  benefit  in  the  absence 
of  any  direct  evidence  that  she  intended  to  make  a  gift  of  it  to 
him."  **    In  this  respect  a  distinction  has  been  drawn  between  the 

that,  therefore,  there  was  no  resulting  17  Johns.   (N.  Y.)   548,  8  Am.  Dec. 
trust  in  whole  or  in  part  in  favor  of  447;  Crumrine  v.  Crumrine,  50  W.  Va. 
the  husband.     See  also   McDermott's  226,  40  S.  E.  341,  88  A.  S.  R.  859. 
Appeal,  106  Pa.  St.  358,  51  Am.  Dee.       11.  Cain  v.  Ligon,  71  Ga.  692,  51 
526.  Am.  Hep,  281. 

So  it  has  been  frequently  recognized  12.  Kirkpatrick  v.  Buford,  21  Ark. 
that  the  savings  of  a  wife  from  her  268',  76  Am.  Dec.  363. 
husband's  earnings  turned  over  to  her  13.  Stickney  v.  Stickney,  131  U.  S. 
to  run  the  household  may  be  reached  227,  9  S.  Ct.  677,  33  U.  S.  (L.  ed.) 
by  the  creditors  of  the  husband.  43  136;  Parrett  v.  Palmer,  8  Ind.  App. 
L.R.A.(N.S.)  685  note.  356,  35  N.  E.  713,  52  A.  S.  R.  479; 

8.  Getchell  v.  Biddeford  Sav.  Bank,  Haymond  v.  Bledsoe,  11  Ind.  App. 
94  Me.  452,  47  Atl.  895,  80  A.  S.  R.  202,  38  N.  E.  530,  54  A.  S.  R.  502; 
408;  Metropolitan  Sav.  Bank  v.  Mur-  King  v.  King,  24  Ind.  App.  598,  57 
phy,  82  Md.  314,  33  Atl.  640,  51  A.  S.  N.  E.  276,  79  A.  S.  R.  287 ;  Comer 
R.  473,  31  L.R.A.  454.  v.  Hayworth,  30  Ind.  App.  144,  65 

9.  Richmond  First  Nat.  Bank  V.  Hoi-  N.  E.  595,  96  A.  S.  R.  335;  Sykes  v. 
land,  99  Va.  495,  39  S.  E.  126,  86  A.  City  Sav.  Bank,  115  Mich.  321,  73  N. 
S.  R.  898,  55  L.R.A,  155.  W.  369,  69  A.   S.   R.  562 ;  Riley  v. 

10.  Kirkpatrick  v.  Buford,  21  Ark.  Vaughan,  116  Mo.  169,  22  S.  W.  707^ 
268,  76  Am.  Dec.  363;  Morrison  v.  38  A.  S.  R.  586;  Adoue  v.  Spencer^ 
Dickey,  122  Ga.  353,  50  S.  E.  175,  69  62  N.  J.  Eq.  782,  49  Atl.  10,  90  A.  S. 
L.R.A.  87;  Parrett  v.  Palmer,  8  Ind.  R.  484,  56  L.R.A.  817;  Bergey's  Ap- 
App.  356,  35  N.  E.  713,  52  A.  S.  R.  peal,  60  Pa.  St.  408,  100  Am.  Dec. 
479;  Scarborough  v.  Watkins,  9  B.  578;  Bauer's  Estate,  140  Pa.  St.  420, 
Mon.    (Ky.)    540,  50   Am.   Dec.  528;  21  Atl.  446,  23  A.  S.  R.  245. 

Sykes  v.  City  Sav.  Bank,  115  Mich.  14.  Stickney  v.  Stickney,  131  U.  S. 
321,  73  N.  W.  369,  69  A.  S.  R.  562;  227,  9  S.  Ct.  677,  33  U.  S.  (L.  ed.) 
Jacques  v.  Methodist  Episcopal  Church,  136. 
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receipt  by  the  huabaad  of  the  income  of  his  wife's  separate  property 
and  the  receipt  by  him  of  the  principal  or  corpus  of  her  estate. 
A  gift  of  the  income  may  be  implied  from  his  receipt  of  it  with 
her  consent,  but  a  gift  of  the  principal  will  not  be  presumed  from 
her  mere  acquiescence  in  his  receipt  and  use  of  it.**  In  some  cases, 
however,  the  broad  view  is  taken  that  where  the  separate  property  is 
received  and  used  by  a  husband  with  the  consent  of  the  wife,  a  gift 
is  presumed,  and  in  order  to  impose  an  obligation  on  him  therefor 
there  must  be  an  agreement  on  his  part  to  repay  the  money  so  appro- 
priated ;  **  and  this  presumption  is  especially  true  as  regards  the  income 
and  profits  of  a  wife's  separate  estate  which  the  husband  is  permitted 
to  receive  and  use  with  her  consent;  *'  or  where  a  conveyance  or 
transfer  of  property  by  a  husband  is  sought  to  be  sustained  as  against 
his  creditors  on  the  ground  that  the  use  by  the  husband  of  his  wife's 
separate  estate  created  an  indebtedness  on  his  part  to  her  in  satis- 
faction of  which  the  transfer  was  made  and  which  was  therefore 
for  a  valuable  consideration,*®.  Where  a  wife  without  any  imputa- 
tion of  fraud  makes  a  gift  of  her  separate  property  to  her  husband 
she  is  not  entitled  to  have  the  transaction  set  aside  on  their  subse- 
quent divorce,  though  the  divorce  is  granted  because  of  the  husband's 
misconduct.  *• 

438.  Investments  and  Deposits  in  Bank. — A  wife's  money  does  not 
become  the  property  of  her  husband  when  placed  in  his  hands  to 
be  invested  for  her.*®  And  where  with  her  consent  a  note  is  taken 
in  the  joint  names  of  herself  and  husband  for  an  indebtedness  owing 
her,  this  does  not  give  him  the  right  to  the  indebtedness  so  evidenced 
as  survivor,  if  it  was  done  with  the  expectation  that  they  would  both 
live  to  receive  payment.*  No.  presumption  of  a  gift  from  a  wife  to 
her  husband  arises  from  the  fact  that  he  deposited  in  a  bank,  in 
his  own  name,  by  her  permission,  her  moneys,  under  circumstances 

16.  Haymond   v.   Bledsoe,   11   Ind.  v.  Bennett,  37  W.  Va.  396,  16  S.  E. 

App.  202,  38  N.  E.  530,  54  A.  S.  R.  638,   38   A.   S.   R.   47;    Crumrine   v. 

502 ;  Hauer's  Estate,  140  Pa.  St,  420,  Crumrine,  50  W.  Va.  226,  40  S.  E.  341, 

21  Atl.  445,  23  A.  S.  R.  245.  88  A.  S.  R.  859. 

16.  Kuhn  V.  Stansfield,  28  Md.  210,  17.  Hauer*s  Estate,  140  Pa.  St.  420, 

92  Am.  Dec.  681;  Reed  v.  Reed,  109  21  Atl.  445,  23  A.   S.  R.  245;  Mo- 

Md.  690,  72  Atl.  414,  130  A.  S.  R.  Lure  v.  Lancaster,  24  S.  C.  273,  58 

r)52;  Clark  v.  Patterson,  158  Mass.  388,  Am.  Rep.  259. 

A3  N.  E.  589,  35  A.  S.  R.  498;  Spring-  18.  Kanawha    Valley   Bank   v.   At- 

field  Institution  for  Savings  v.  Cope-  kinson,  32  W.  Va.  203,  9  S.  E.  175,  25 

land,  160  Mass.  380,  35  N.  E.  1132,  A.  S.  R.  806. 

39   A.   S.   R.   489;    Beechor   v.    Wil-  19.  Reed  v.  Reed,  109  Md.  690,  72 

son,  84  Va.  813,  6  S.  E.  209,  10  A.  S.  Atl.  414,  130  A.  S.  R.  552. 

R.    883;    New    South    Building,    etc.,  20.  Feller  v.  Alden,  23  Wis.  301,  99 

Ass'n  V.  Reed,  96  Va.  345,  31  S.  E.  Am.  Dec.  173. 

514,  70  A.  S.  R.  858 ;  Kanawha  Val-  1.  Crumrine  v.  Crumrine,  50  W.  Va. 

ley  Bank  v.  Atkinson,  32  W.  Va.  203,  226,  40  S.  E.  341,  88  A.  S.  R.  859. 
9  S.  E.  175,  25  A.  S.  R.  806;  Bennett 
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indicating  that  they  were  deposited  in  this  manner  for  convenience, 
until  they  could  be  invested  for  her  benefit,  or  for  that  of  her  hus- 
band.* And  it  has  been  held,  that  a  deposit  of  money,  the  separate 
property  of  a  wife,  in  a  bank,  and  the  taking  of  a  pass-book  show- 
ing an  account  in  her  name  and  that  of  her  husband,  payable  to 
the  order  of  either  of  them,  does  not  of  itself  show  any  gift  to  him, 
nor  any  joint  interest  in  the  deposit  with  right  of  survivorship,  and, 
after  the  death  of  the  wife,  the  burden  of  proof  is  upon  the  husband 
or  those  claiming  under  him  to  show  that  it  did  not  continue  to  be 
the  separate  property  of  the  wife.* 

Resulting  and  Constructive  Trusts 

439.  Payment  of  Consideration  by  Husband  and  Conveyance  to 
Wife. — ^If  the  consideration  for  a  conveyance  of  real  estate  is  paid 
by  one  person  and  the  property  is  conveyed  to  another,  with  or  with- 
out the  consent  of  the  person  paying  the  consideration,  it  is  a  well 
settled  general  rule  that  the  grantee  will  be  deemed  in  equity  to  hold 
the  title  in  trust  for  the  person  so  paying,  in  the  absence  of  evidence 
of  a  contrary  intention  on  the  part  of  the  parties.  In  view,  however, 
of  the  duty  imposed  on  the  husband  to  support  his  wife  and  the 
presumption  in  favor  of  an  intention  on  his  part  to  make  a  settle- 
ment on  his  wife  where  he  purchases  property  in  her  name  and  pays 
for  it  with  his  own  means,  it  is  well  recognized  that  in  such  a  case 
no  trust  will  result  in  favor  of  the  husband  in  the  absence  of  evi- 
dence showing  that  such  was  the  intention  of  the  parties;  the  pre- 
sumption is  that  the  wife  should  take  the  beneficial  interest  in  the 
property  so  conveyed  to  her.*    This  presumption,  however,  is  not  con- 

2.  Springfield  Institution  for  Sav-  Cas,  1915C  1097;  Crater  ▼.  Crater^ 
ings  V.  Copeland,  160  Mass.  380,  35  118  Ind.  521,  21  N.  E.  290,  10  A.  S. 
N.  E.  1132,  39  A.  S.  R.  489.  R.  161 ;  Spring  v.  Hight,  22  Me.  408, 

3.  Denigan  v.  San  Francisco  Sav-  39  Am.  Dec.  587;  Warren  v.  Brown, 
ings  Union,  127  CaL  142,  59  Pac.  390,  25  Miss.  66,  57  Am.  Dec.  191 ;  Case 
78  A.  S.  R.  35.  V.  Espenschied,  169  Mo.  215,  69  S.  W. 

4.  Sexton  v.  Wheaton,  8  Wheat.  229,  27G,  92  A.  S.  R.  633;  Deckinson  v. 
5  U.  S.  (L.  ed.)  603;  Jackson  v.  Jack-  Davis,  43  N.  H.  647,  80  Am.  Dec.  202; 
son,  91  U.  S.  122,  23  U.  S.  (L.  ed.)  Beck  v.  Beck,  78  N.  J.  Eq.  544,  80 
258;  Mayers  v.  Lark,  113  Ark.  207,  Atl.  650,  35  L.R.A.(N.S.)  712;  Flanc 
168  S.  W.  1093,  Ann.  Cas.  1915C  er  v.  Butler,  131  N.  C.  151,  42  S.  B. 
1094;  Deming  v.  Williams,  26  Conn.  557,92  A.  S.R.  773;  Sprinkle  v.  Spain* 
226,  68  Am.  Dec.  386;  Stonecipher  v.  hour,  149  N.  C.  223,  62  S.  E.  910,  25 
Kear,  131  Ga.  688,  63  S.  E.  215,  127  L.R.A.(N.S.)  167;  Swafford  v.  Per- 
A.  S.  R.  248;  Vickers  v.  Vickers,  133  guson,  3  Lea  (Tenn.)  292,  31  Am. 
Ga.  383,  65  S.  E.  885,  24  L.R.A.(N.S.)  Rep.  639;  Ferguson  v.  Booth,  128 
1043;  Dorman  v.  Dorman,  187  111.  154,  Tenn.  259,  160  S.  W.  67,  Ann.  Caa. 
58  N.  E.  235,  79  A.  S.  R.  210 ;  Wright  1915C  1079 ;  Higgins  v.  Johnson.  20 
V.  Wright,  242  111.  71,  89  N.  E.  789,  Tex.  389,  70  Am.  Dec.  394;  Deck  v. 
26  L.R.A.(N.S.)  161;  Dodge  v.  Thorn-  Tabler,  41  W.  Va.  332,  23  S.  E.  721, 
as,  266  111.  76,  107  N.  E.  261,  Ann.  56  A.  S.  R.  837;  see  also  Bader  v. 
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elusive,  but  it  may  be  shown  in  the  absence  of  a  statute  to  the  contrary 
that  such  was  not  the  intention  of  the  parties  and  thereby  raise  a 
resulting  trust  in  favor  of  the  husband.'  The  intention  that  a  trust 
shall  result  in  favor  of  the  husband  must  exist  at  the  time  of  the 
purchase.*  It  is  provided  by  statute  in  some  jurisdictions  that  where 
a  grant  for  a  valuable  consideration  has  been  made  to  one  person 
and  the  consideration  thereof  shall  be  paid  by  another  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment  has  been 
made,  and  such  a  statute  has  been  held  to  apply  where  the  considera* 
tion  is  paid  by  a  husband  and  by  his  direction  the  conveyance  is 
made  to  his  wife.'  The  presumption  of  gift  or  advancement  being 
a  question  of  the  purchaser's  intention  may  be  repelled  by  evidence 
but  it  has  become  a  well  established  rule  of  property,  and  therefore 
is  not  to  be  frittered  away  by  mere  refinements,®  nor  can  it  be  over- 
thrown except  by  full,  clear  and  convincing  proof,*  and  such  proof 
is  not  afforded  by  the  fact  that  the  husband  possesses  and  improves 
the  property.**  Evidence  antecedent  to  or  contemporaneous  with 
or  immediately  after  the  purchase,  so  as  to  form  a  part  of  the  same 
transaction,  may  be  admitted  to  rebut  the  presumption.**    Subsequent 

Dyer,  106  la.  715,  77  N.  W.  469,  68  Notes:  127  A.  S.  R.  266;  Ann.  Cas. 
A.  S.  R.  332.  1915C  1086. . 

Notes:  51  Am.  Dec.  754;  127  A.  S.       6.  Dodge  v.  Thomas,  266  111.  76, 107 
R.   254;    69   L.R.A.   367;   35   L.R.A.  N.  E.  261,  Ann.  Cas.  1915C  1097. 
(N.S.)  713;  Ann.  Cas.  1915C  1082.  Note:  Ann.  Cas.  1915C  1087. 

6.  Stiekney  v.  Stickney,  131  U..  S.       7.  Wipfler  v.  Wipfler,  153  Mich.  18, 

227,  9  S.  Ct.  677,  33  U.  S.  (L.  ed.)  116  N.  W.  544,  16  L.R.A.(N.S.)  941. 
136;  Smithsonian  Institution  v.  Meech,       Note:  Ann.  Cas.  1915C  1084. 

169  U.  S.  398,  18  S.  Ct.  396,  42  U.  S.       8.  Deck  v.  Tabler,  41  W.  Va.  332, 

(L.  ed.)  793;  O'Connell  v.  Taney,  16  23  S.  E.  721,  56  A.  S.  R.  837. 
Colo.    353,    27    Pac.    888,    25    A.    R.       9.  Mayers  v.  Lark,  113  Ark.   207, 

R.     275;     Vickers    v.    Vickers,    133  168  S.  W.  1093,  Ann.  Cas.  1915C  1094 ; 

Oa.    383,    65    S.   E.   885,   24   L.R.A.  Dodge  v.  Thomas,  266  111.  76,  107  N. 

<N.S.)    1043;    Dorman    v.    Dorman,  E.  261,  Ann.  Cas.  1915C  1097;  Mutual 

187    lU.    154,    58    N.    E.    235,    79  Fire  Ins.  Co.  v.  Deale,  18  Md.  26,  79 

A.  S.  R.  210 ;  Wright  v.  Wright,  242  Am.  Dec.  673 ;  Beck  v.  Beck,  78  N.  J. 

111.  71,  89  N.  E.  789,  26  L.R.A.(N.S.)  Eq.  544,  80  Atl.  550,  35  L.R.A.(N.S.) 

161 ;  Dodge  v.  Thomas,  266  111.  76, 107  712,  reversing  on  the  evidence,  77  N. 

N.   E.   261,   Ann.   Cas.   1915C   1097;  J.  Eq.  51,  75  Atl.  228,  140  A.  S.  R. 

Sping  V.  Hight,  22  Me.  408,  39  Am.  534;  Denny  v.  Schwabacher,  54  Wash. 

Dec.   587;   Mutual   Fire   Ins.    Co.   v.  689,  104  Pac.  137,  132  A.  S.  R.  1140. 
Deale,  18  Md.  26,  79  Am.  Dec.  673;       Note:  Ann.  Cas.  1915C  1087. 
Beck  V.  Beck,  77  N.  J.  Eq.  51,  75  Atl.       10.  Dorman  v.  Dorman,  187  111.  154, 

228,  140  A.  S.  R.  534,  reversed  on  an-  58  N.  E.  235,  79  A.  S.  R.  210;  Dodge 
other  point  in  78  N.  J.  Eq.  514,  80  Atl.  v.  Thomas,  266  111.  76,  107  N.  E.  261, 
550,  35  L.R.A.(N.S.)  712;  Smith  v.  Ann.  Cas.  1915C  1097;  Smith  v. 
Strahan,  16  Tex.  314,  67  Am.  Dec.  622 ;  Strahan,  16  Tex.  314,  67  Am.  Dec. 
Higgins  V.  Johnson,  20  Tex.  389,  70  622. 

Am.  Dec.  394;  Deck  v.  Tabler,  41  W.       Note:  Ann.  Cas.  1915C  1090. 
Va.  332,  23  S.  E.  721,  56  A.  S.  R.       11.  Smith  v.  Strahan,  16  Tex.  314, 
837.  67  Am.  Dec.  622;  Deck  v.  Tabler,  41 
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declarations,  of  the  husband,  however,  except  so  far  as  they  prove 
intentions  at  the  time,  are  inadmissible/'  but  subsequent  admissions 
by  either  husband  or  wife  against  his  or  her  interest  respectively, 
are  admissible  against  the  declarant.^' 

440.  Payment  of  Consideration  by  Wife  and  Conveyance  to  Hus- 
band Generally. — In  case  the  consideration  is  paid  by  a  wife  and  the 
conveyance  made  to  the  husband  the  better  view  seems  to  be  that 
the  general  rule  applies  and  a  resulting  trust  in  favor  of  the  wife 
will  be  presumed  to  arise.**  Likewise  the  general  rule  is  that  where 
land  is  purchased  with  funds,  part  of  which  are  furnished  by  the 
husband  and  part  by  the  wife,  and  the  title  is  taken  in  the  name  of 
the  husband,  a  resulting  trust  arises  therein  in  favor  of  the  wife  to 
the  extent  that  her  part  of  the  money  furnished  bears  to  the  whole 
price  paid  for  the  property.*'  Some  cases,  however,  take  the  view 
that  where  the  consideration  is  paid  by  a  wife  and  the  title  with 
her  consent  is  taken  in  her  husband's  name,  the  presumption  is  that 
a  gift  to  the  husband  was  intended,  and  to  establish  a  resulting  trust 
in  favor  of  the  wife  it  must  be  shown  by  the  evidence  that  such  was 
the  intention  of  the  parties ;  *•  and  unquestionably  if  the  payment 
by  the  wife  was  with  the  intention  of  making  a  gift  to  her  husband 
no  trust  in  her  favor  will  arise.*'  The  mere  fact  that  the  deed  was 
made  to  the  husband,  in  the  absence  of  proof  that  it  was  so  made 
with  the  wife's  direction,  consent  or  knowledge,  is  no  evidence  of  a 
gift  by  the  wife  to  him  and  warrants  no  presumption  against  the  wife's 

W.  Va.  332,  23  S.  E.  721,  66  A.  S.  B.  Martin  v.  Bemington,  100  Wis.  540,  76 
837.  N.  W.  614,  69  A.  S.  B.  941. 

Note :  Ann.  Gas.  1915C  1089.  Note :  127  A.  S.  B.  256. 

12.  Mutual  Fire  Ins.  Co.  v.  Deale,       But  see  Lux  v.  Hoff,  47  111.  425,  95 
18  Md.  26,  79  Am.  Dec.  673;  Deck  v.   Am.  Dec.  502. 

Tabler,  41  W.  Va.  332,  23  S.  E.  721,  Note:  6  L.B.A.(N.S.)  382. 

56  A.  S.  B.  637.    '  16.  Haney  v.  Legg,  129  Ala.  619,  30 

Note:  Ann.  Gas.  1915G  1089.  So.  34,  87  A.  S.  B.  81;  McGovern  v. 

13.  Note:  Ann.  Gas.  1915G  1090.  Knox,  21  Ohio  St.  547,  8  Am.  Bep. 

14.  Gamer    v.    Providence    Second  80. 

Nat.  Bank,  151  U.  S.  420,  14  S.  Gt.  Note :  127  A.  S.  B.  258. 

390,  38  U.  S.  (L.  ed.)  218;  Haney  v.  16.  Golegrove  v.  Golegrove,  89  Ark. 

Legg,  129  Ala.  619,  30  So.  34,  87  A.  182,  116  S.  W.  190,  131  A.  S.  B.  82; 

S.  B.  81;  Biley  v.  Martinelli,  97  Gal.  Springfield  Institution  for  Savings  v.  * 

575,  32  Pae.  579,  33  A.  S.  B.  200,  21  Gopeland,  160  Mass.  380,  35  N.   E. 

L.B.A.  33;  Smith  v.  WiUard,  174  111.  1132,   39  A.   S.   B.  489;   Whitten  v. 

538,  51  N.  E.  835,  66  A.  S.  B.  313;  Whitten,  70  W.  Va.  422,  74  S.  E.  237, 

Wright  V.  Wright,  242  lU.  71,  89  N.  Ann.  Gaa.  1915D  647,  39  L.B.A.(N.S.) 

E.  789,  26  LB.A.(N.S.)   161;  Beam  1026;  see  also  Grumrine  v.  Grumrine. 

V.  Bridgers,  108  N.  G.  276,  13  S.  E.  50  W.  Va.  226,  40  S.  E.  341,  88  A. 

112,  23  A.  S.  B.  59;  Miller  v.  Baker,  S.  B.  859. 

166  Pa.  St.  414,  31  Atl.  121,  45  A.  S.  Note:  6  L.B.A.(N.S.)  382. 

B.  680;   Evans  v.  Welbom,  74  Tex.  17.  Beed  v.  Beed,  109  Md.  690,  72 

530.  12  S.  W.  230,  15  A.  S.  B.  858;  Atl.  414,  130  A.  S.  B.  652. 
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interest.**  Where  the  purchase  price  of  land  is  paid  by  a  wife  and 
title  is  taken  in  the  names  of  herself  aiid  husband,  the  law  will 
infer  that  it  was  the  intention  to  confer  an  interest  on  the  husband 
as.  a  tenant  by  the  entireties,  and  no  trust,  in  the  absence  of  proof 
of  her  intention  to  create  a  trust,  will  result  in  her  favor.**  If  the 
common  law  right  of  a  husband  to  his  wife's  personalty  has  attached, 
and  he  invests  it  or  its  proceeds  in  land  taking  title  in  his  own  name, 
no  trust  will  result  in  her  favor.**  So  under  the  common  .law  rule 
that  the  earnings  of  a  wife  belong  to  her  husband,  the  fact  that  she 
uses  her  earnings  to  pay  the  purchase  price  of  land,  title  to  which 
was  taken  in  the  name  of  her  husband,  does  not  raise  a  resulting 
trust  in  her  favor.*  On  the  other  hand,  if  there  has  been  such  a 
gift  to  a  wife  of  her  earnings  or  other  personal  property  as  to  con- 
stitute them  her  equitable  separate  estate,  and  thereafter  they  are 
invested  in  lands  title  to  which  is  taken  in  the  husband's  name,  a 
resulting  trust  in  her  favor  will  arise.*  So  where  a  wife  is  induced 
on  the  promise  of  the  husband  to  invest  the  proceeds  for  her  benefit, 
to  sell  her  lands,  and  in  violation  of  his  promise  the  husband  invests 
the  proceeds  in  lands  taking  title  in  his  own  name,  a  trust  in  favor 
of  the  wife  will  result.*  A  wife  who  has  paid  the  purchase  price 
of  land  the  title  to  which  is  taken  and  recorded  in  the  name  of  her 
husband,  but  who  fails  to  enforce  her  equitable  right  to  the  property 
for  many  years,  and  until  the  sale  thereof  on  execution  against  the 
husband,  and  the  recording  of  the  conveyance  of  such  sale,  is  guilty 
of  such  laches  as  will  bar  her  right  to  relief  against  the  purchaser 
at  the  sale  without  notice  of  such  rights.  She  occupies  no  better 
position  than  she  would  have  done  had  she  held  an  unrecorded  con- 
veyance.* But  mere  delay  on  the  part  of  the  wife  in  suing  her 
husband,  with  whom  she  lived  on  the  land  purchased  with  her  money, 
to  enforce  the  trust  in  her  favor,  will  not  ordinarily  as  against  him 
or  his  heirs  bar  her  right  to  relief  on  the  ground  of  laches.' 

441.  Parol  Promise  to  Hold  in  Trust;  Fraud;  Mistake. — ^Where 
property  is  conveyed  by  one  spouse  to  the  other  on  the  grantee's 
oral  promise  to  reconvey  on  request,  there  is  authority  for  the  posi- 

18.  Berry  v.  Wiedman,  40  W.  Va.  70  Am.  Dec.  254. 

36,  20  S.  E.  817,  52  A.  S.  R.  866;       1.  Skillman  v.  Skillman,  15  N.  J. 

Crumrine  v.  Cramiine,  50  W.  Va.  226,  Eq.  478,  82  Am.  Dec.  279. 

40  S.  E.  341,  88  A.  S.  B.  859.  2.  Grantham  v.  Grantham,  34  S.  C. 

19.  Lux  V.  Hoff,  47  111.  425,  95  Am.  504,  13  S.  E.  675,  27  A.  S.  R.  839. 
Dec.  502.  But  see,  Donovan  v.  Grif-  3.  Pritchard  v.  Wallace,  4  Sneed 
fith,  215  Mo.  149,  114  S.  W.  621,  128    (Tenn.)  405,  70  Am.  Dec.  254. 

A.  S.  R.  458,  15  Ann.  Cas.  724,  20  4.  Riley  v.  Martinelli,  97  Cal.  575, 

L.R.A.(N.S.)    825.      See   supra,    par.  32  Pac.  579,  33  A.  S.  R.  209,  21  L.R.A. 

130.  33.     See  also,  Smith  ▼.  WQIard,  174 

20.  Ellington  v.  Harris,  127  Ga.  85,  111.  638,  51  N.  E.  835,  66  A.  S.  R.  3ia 
56  S.  E.  134, 119  A.  S.  R.  320 ;  Pritcb-  6.  See  infra,  par.  254. 

ard  V.  Wallace,  4  Sneed  (Tenn.)  405, 
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tion  that  on  account  of  the  confidential  relation  between  the  parties 
a  court  of  equity  will  on  the  grantee's  refusal  to  reconvey  hold  him 
or  her  as  a  constructive  trustee,  though  there  was  no  actual  fraud 
on  his  or  her  part  whereby  the  other  was  induced  to  make  the  con- 
veyance or  intention  at  the  time  not  to  perform  the  promise.*  Within 
this  rule,  if  a  wife  induces  her  husband  to  make  in  her  favor  a 
will  of  all  of  his  real  and  personal  property,  on  her  express  promise 
to  leave  the  same  property  by  will  to  designated  relations,  on  default 
on  her  part  to  carry  out  the  agreement  she  takes  the  property  as 
trustee  ex  maleficio  for  the  benefit  of  such  designated  relations.^  On 
the  other  hand,  where  property  is  conveyed  by  a  husband  to  or  for 
the  benefit  of  his  wife,  the  presumption  is  that  it  was  intended  by 
him  as  a  gift  or  settlement  on  her,  and  to  raise  a  trust  in  his  favor 
he  must  show  an  agreement  on  her  part  to  hold  for  his  benefit.^ 
Mere  expectation  on  the  part  of  the  husband  that  he  will  enjoy  the 
use  and  benefit  of  the  property  is  not  sufficient  to  create  a  resulting 
trust  in  his  favor.^  In  some  jurisdictions  where  the  title  to  land 
is  put  in  the  name  of  a  wife  on  a  verbal  promise  to  hold  the  whole 
or  a  part  thereof  for  her  husband,  the  courts  overlooking  the  confi- 
dential relation  of  the  parties,  have  refused  to  enforce  the  trust.  ^® 
Unquestionably  when  a  husband  fraudulently  or  in  violation  of  his 
agreement  takes  a  conveyance  in  his  own  name,  the  purchase  price 
having  been  paid  by  his  wife,  a  trust  will  be  decreed  in  her  favor,** 
and  similarly  a  trust  will  be  decreed  in  favor  of  the  husband  when 
the  wife  thus  acquires  the  title  to  land,  the  purchase  price  of  which 
has  been  paid  by  the  husband.**  It  sometimes  happens  that  by 
mistake  or  inadvertence  the  title  to  land  purchased  with  the  wife's 
money  is  taken  in  the  name  of  the  husband.  Under  such  circum- 
stances he  holds  the  land  subject  to  a  resulting  trust  in  her  favor.*' 

6.  Gridley  v.  Wynant,  23  How.  500,  or  legatees  to  hold  the  property  be- 
16  U.  S.  {it.  ed.)  411;  Brison  v.  Bri-  queathed  for  the  benefit  of  a  third  per- 
son, 75  Cal.  525,  17  Pac.  689,  7  A.  son,  see  Wills. 

S.  R.  189 ;  Thomson  v.  White,  1  Dall.       8.  Selover  v.  Selover,  62  N.  J.  Eq. 

(Pa.)   424,  1  U.  S.    (L.  ed.)   206,  1  761,  48  Ati.  522,  90  A.   S.  R.  478. 

Am.   Dec.   252;   Tennessee   Insurance       9.  Vickers  v.  Vickers,  133  Ga.  383, 

Co.  V.  WaUer,  116  Tenn.  1,  95  S.  W.  65  S.  B.  885,  24  L.R.A.(N.S.)   1043 

811,  115  A.  S.  R.  763,  7  Ann.  Cas.  and  note. 

1078.     See  also  Manning  v.  Pippen,      10.  Note :  115  A.  8.  R.  793. 

86  Ala.  357,  5  So.  572,  11  A.  S.  R.       11.  Smith  v.  Smith,  132  la.  700, 109 

46;  Haussman  v.  Burnham,  59  Conn.  N,  W.  194,  119  A.  S.  R.  581;  Sparks 

117,  22  Atl.  1065,  21  A.  S.  R.  74.  v.  Taylor,  99  Tex.  411,  90  S.  W.  485, 

Notes:  115  A.  S.  R.  792;  39  L.R.A.  6  L.R.A.(N.S.)  381  and  note. 
(N.S.)  925.  Note:  127  A.  8.  R.  262. 

7.  Laird  v.  Vila,  93  Minn.  45,  100       12.  Note:  Ann.  Cas.  1915C  1084. 
N.  W.  656,  106  A.  S.  R.  420.  13.  Haney  v.  Legg,  129  Ala.  619,  30 

As  regards  the  general  validity  and  So.  34, 87  A.  8.  R.  81;  Miller  v.  Baken, 
enforcement  of  agreements  by  devisees 
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442.  Community  Property. — Under  the  community  property  i^s- 
tem  if  land  is  purchased  with  funds  of  the  community  it  remains 
prima  facie,  in  the  absence  of  statutory  provision,  conmiunity  prop- 
erty, irrespective  of  whether  title  is  taken  in  the  name  of  the  husband 
or  wife;  ^^  but  a  husband  may  pay  the  consideration  for  land,  title 
to  which  is  conveyed  to  his  wife,  out  of  community  funds,  and  if 
this  is  done  with  the  intention  of  making  a  gift  to  her,  the  land  will 
become  her  separate  property,**  and  when  the  payment  by  the  hus- 
band is  from  his  separate  funds  the  presumption  that  an  advance- 
ment to  the  wife  was  intended  has  been  allowed.*^  It  has  been  held 
that  the  statutory  presumption  that  real  estate  purchased  in  the  wife's 
name  but  with  community  funds,  was  intended  as  a  gift .  to  her, 
may  be  rebutted  by  the  husband's  testimony  that  such  was  not  the 
intention.*' 

Tarts  as  between  Husband  and  Wife 

443.  In  General. — ^At  common  law  no  cause  of  action  arose  in  favor 
of  either  husband  or  wife  by  reason  of  any  injury  to  the  person  or 
character  of  one  committed  by  the  other,*®  for  instance,  libel  or 
slander.**    This  doctrine  of  nonliability  is  founded  not  on  tiie  inabil- 

.ity  of  the  one  spouse  to  sue  the  other,  but  on  the  principle  that 
husband  and  wife  are  one  person  in  law,*®  and  it  is  well  exemplified 
in  the  cases  whiqh  hold  that  a  wife  after  an  absolute  divorce  from 

166  Pa.  St.  414,  31  Atl.  121,  45  A.  mas,  145  Ind.  287,  44  N.  E.  462,  32 
S.  R.  680.  L.R.A.  848;  Abbott  v.  Abbott,  67  Me- 

Notes:  127  A.  S.  R.  261;  6  L.R.A.  304,  24  Am.  Rep.  27;  libby  v.  Berry, 
(N.S.)  381;  26  L.R.A.(N.S.)  161.  74  Me.  286,  43  Am.  Rep.  589;  Band- 

14.  Higgins  v.  Johnson,  20  Tex.  389,  field  v.  Bandfield,  117  Mich.  80,  75  N. 
70  Am.  Dec.  394.  See  CoMMUNiry  W.  287,  72  A.  S.  R.  550,  40  L.R.A. 
Property,  vol.  5,  p.  836.  757 ;  Strom  v.  Strom,  98  Minn.  427, 107 

16.  Peck  V.  Brummagim,  31  Cal.  440,  N.  W.  1047, 116  A.  S.  R.  387,  6  L.R.A. 
89  Am.  Dec.  195;  Higgins  v.  Johnson,  (N.S.)  191;  State  v.  Edens,  95  N. 
20  Tex.  389,  70  Am.  Dec.  394;  Story  C.  693,  59  Am.  Rep.  294;  Schultz 
V.  Marshall,  24  Tex.  305,  76  Am.  Dec.  v.  Christopher,  65  Wash.  496, 118  Pae. 
106;  HaU  v.  Hall,  52  Tex.  294,  36  629,  38  L.R.A. (N.S.)  780. 
Am.  Rep.  725.  Notes:  6  L.R.A.  506;  6  L.R.A.(N.S.) 

16.  Smith  V.  Strahan,  16  Tex.  314,  191;  30  L.R.A.(N.S.)  1153;  52  L.R.A. 
67  Am.  Dec.  622;  Higgins  v.  Johnson,  (N.S.)  185;  3  Ann.  Cas.  145;  14  Ann. 
20  Tex.  389,  70  Am.  Dec.  394.  Cas.  881. 

17.  Fulkerson  v.  Stiles,  156  Cal.  703,  19.  State  v.  Edens,  95  N.  C.  693,  59 
105  Pac.  966,  26  L.R.A.(N.S.)  181.       Am.  Rep.  294.     See  also  Stayton  v. 

18.  Thompson  v.  Thompson,  218  U.  State,  46  Tex.  Crim.  205,  78  S.  W. 
S.  611,  31  S.  Ct.  Ill,  54  U.  S.   (L.  1071,  108  A.  S.  R.  988. 

ed.)  1180,  21  Ann.  Cas.  921,  30  L.R.A.  Notes:  6  L.R.A.  507;  6  L.R.A.(N.S.) 
(N.S.)  1153,  affirming  31  App.  Cas.  192;  30  L.R.A.(N.S.)  1153;  3  Ann. 
(D.  C.)  557,  14  Ann.  Cas.  879;  Peters  Cas.  145. 

V.  Peters,  156  Cal.  32,  103  Pac.  219,  20.  Henneger  v.  Lomas,  145  Ind. 
23  L.R.A.(N.S.)  699;  Henneger  v.  Lo-  287,  44  N.  E.  462,  32  L.R.A.  848. 
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her  husband,  though  she  is  then  fully  capable  of  suing  him,  still 
can  maintain  no  action  against  him  for  a  tort  or  wrong  commit- 
ted by  him  during  the  marriage  relation  against  her  person  or 
character.**  So  it  is  generally  recognized  that  the  Married  Women's 
Property  Acts  which  enlarge  the  rights  of  married  women  even  to 
such  an  extent  as  to  permit  a  wife  to  sue  her  husband,  do  not  entitle 
her  to  sue  him  for  an  injury  to  her  person  or  character  after  their 
marriage,  for  the  reason  Uiat  whether  a  husband  is  liable  to  his  wife 
therefor  is  not  a  mere  question  of  procedure,  but  of  substantial  right.* 
And  this  is  held  true  under  a  statute  authorizing  the  wife  to  bring 
and  maintain  an  action  in  her  own  name  for  any  injury  to  her 
person  or  character,  the  same  as  if  she  were  sole;  such  a  statute  merely 
changes  the  procedure  but  gives  no  new  right,  and  applies  only, 
to  such  causes  of  actions  as  couM  be  maintained  by  the  husband 
and  wife  as  coplaintifife  before  the  statute  took  effect.*  As  regards 
torts  committed  by  a  husband  against  the  property  of  his  wife,  it 
would  seem  that  under  statutes  authorizing  married  women  generally 
to  maintain  actions  for  such  torts  a  wife  may  sue  her  husband  in 
trover  or  detinue.*  And  similar  actions  by  a  husband  against  his 
wife  have  been  held  maintainable.*  It  has  been  held  that  a  wife 
cannot  maintain  a  tort  action  against  her  husband  for  his  failure 
to  furnish  her  with  necessaries.*^ 

21.  Henneger   v.   Lomas,    145   Ind.  427, 107  N.  W.  1047, 116  A.  S.  R.  387, 

287,  44  N.   E.   462,   32  L.R.A.  848;  6  L.R.A.(N.S.)   191;   State  v.  Edens, 

Abbott  V.  Abbott,  67  Me.  304,  24  Am.  95  N.  C.  593,  59  Am.  Rep.  294;  Schultz 

Rep.  27 ;  Libby  v.  Berry,  74  Me.  286,  v.  Christopher,  65  Wash.  496, 118  Pac. 

43  Am.  Rep.  589;  Strom  v.  Strom,  98  629,  38  L.R.A.(N.S.)    780.     But  see 

Minn.  427,  107  N.  W.  1047,  116  A.  S.  Brown  v.  Brown,  88  Conn.  42,  89  Atl. 

R.  387,  6  L.R.A..(N.S.)  191.  889,  Ann.  Cas.  1915D  70,  52  L.R.A. 

1.  Thompson  V.  Thompson,  218  U.  S.  (N.S.)  185;  Smith  v.  Smith,  73  Mich. 

611,  31  S.  Ct.  Ill,  54  U.  S.  (L.  ed.)  445,  41  N.  W.  499,  16  A.  S.  R.  594, 

1180,   21   Ann.   Cas.   921,   30  L.R.A.  3  L.R.A.   52;   Fiedler  v.  Fiedler,  42 

(N.S.)   1153,  affirming  31  App.  Cas.  Okla.  124,  140  Pac.  1022,  52  L.R.A. 

(D.  C.)   557,  14  Ann.  Cas.  879   (de-  (N.S.)  189. 

cided  under  statutes  of  District  of  Co-  Notes :  73  A.  S.  R.  280 ;  6  L.R.A. 

lumbia  authorizing  married  women  to  (N.S.)  191;  30  L.R.A.(N.S.)  1153;  52 

sue  separately  for  the  recovery,   se-  L.R.A. (N.S.)   185;  3  Ann.  Cas.  146; 

curity,  or  protection  of  their  property,  21  Ann.  Cas.  925. 

and  for  torts  committed  against  them,  2.  Henneger  v.  Lomas,  145  Ind.  287, 

as  fully  and  freely  as  if  they  were  44  N.  E.  462,  32  L.R.A.  848.    See  also 

unmarried."    In  this  three  justices  dis-  Coleman  v.  Burr,  93  N.  Y.  17,  45  Am. 

sented) ;  Peters  v.  Peters,  156  Cal.  32,  Rep.  160. 

103  Pac.  219,  23  L.R.A.(N.S.)    699;  3.  Larner  v.  Lamer,   [1905]    2  K. 

Henneger  v.  Lomas,  145  Ind.  287,  44  B.  (Eng.)  539,  3  Ann.  Cas.  144. 

N.  E.  462,  32  L.R.A.  848;  Libby  v.  Notes:   3  Ann.  Cas.  145;  14  Ann. 

Berry,  74  Me.  286,  43  Am.  Rep.  589;  Cas.  881. 

Bandfield  v.  Bandfield,  117  Mich.  80,  4.  Note:  3  Ann.  Cas.  145. 

75  N.  W.  287,  72  A.  S.  R.  550,  40  5.  Notes:  30  L.R.A.(N.S.)  1153;  14 

L.R.A.  757;  Strom  v.  Strom,  98  Minn.  Ann.  Cas.  881. 
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444.  Personal  Injuries — ^Assault  and  Battery. — On  account  of  the 
unity  of  husband  and  wife  no  cause  of  action  arises  at  common  law 
in  favor  of  a  wife  against  her  husband  for  an  assault  and  battery  or 
personal  injury  inflicted  by  him  on  her  during  coverture.*  Thus 
no  cause  of  action  arose  in  favor  of  a  wife  a^nst  her  husband  from 
his  wrongful  act  in  forcibly  taking  her  to  an  insane  asylum,'  nor 
would  a  right  of  action  for  damages  arise  in  favor  of  a  wife  from 
his  wrongfully  and  maliciously  inoculating  her  with  a  venereal  dis- 
ease,* nor  for  false  imprisonment  and  malicious  prosecution.*  This 
denial  of  the  existence  of  a  cause  of  action  for  assault  and  battery 
was  not  based  on  the  incompetency  of  a  wife  to  maintain  an  action 
at  law  against  her  husband  but  on  account  of  the  relation  of  the 
parties  to  each  other,  and  therefore  a  wife  could  not  after  divorce, 
though  the  divorce  removed  the  oommon  law  disability  of  the  wife 
to  sue  her  husband,  maintain  an  action  for  an  assault  and  battery 
committed  by  him  prior  to  the  divorce.**  It  is  generally  held  that 
statutes  authorizing  a  wife  to  maintain  an  action  in  her  own  name 
for  a  personal  injury  to  her  do  not  authorize  her  to  maintain  an 
action  against  her  husband  for  such  an  injury;  such  a  statute  only 
authorizes  her  to  maintain  alone  such  actions  as  previously  could  be 
sustained  when  brought  by  the  husband  alone  or  by  the  husband  and 
wife  jointly.**  Oh  the  same  reasoning  which  denies  the  right  of 
a  wife  to  maintain  an  action  against  her  husband,  it  has  been  held 
that  a  husband  cannot  maintain  an  action  against  his  wife  for  inju- 
ries inflicted  on  him  either  at  common  law  or  under  statutes  giving 
her  the  right  to  separate  property,  and  permitting  them  to  contract 
with  each  other.*^    Opposed  to  the  general  view  taken  by  the  courts 

6.  Thompson  v.  Thompson,  218  U.  263,  43  L.R.A.  207.  As  to  the  com- 
S.  611,  31  S.  Ct.  Ill,  54  U.  S.  (L.  munication  of  a  venereal  disease  as 
ed.)  1180,  21  Ann.  Cas.  921,  30  L.R.A.  cruelty,  see  Divobce  and  Separation, 
(N.S.)   1153,  affirming  31  App.  Cas.  vol.  9,  p.  351. 

(D.  C.)  557, 14  Ann.  Cas.  879;  Abbott  9.  Notes:   6  L.R.A.(N.S.)    193;   30 

v.  Abbott,  67  Me.  304,  24  Am.  Rep.  L.R.A.(N.S.)  1153;  14  Ann.  Cas.  882. 

27;  Bandfield  v.  Bandfield,  117  Mich.  10.  Abbott  v.  Abbott,  67  Me.  304, 

80,  75  N.  W.  287,  72  A.  S.  R.  550,  24  Am.  Rep.  27;  Strom  v.  Strom,  98 

40  L.R.A.  757;   Strom  v.   Strom,  98  Minn.  427,  107  N.  W.  1047,  116  A. 

Minn.  427,  107  N.  W.  1047,  116  A.  S.  R.  387,  6  L.R.A.(N.S.)   191. 

S.  R.  387,  6  L.R.A.(N.S.)   191.  Note:  73  A.  S.  R.  270. 

Notes:  6  L.R.A.  507;  6  L.R.A.(N.S.)  11.  Libby  v.  Berry,  74  Me.  286,  43 

191;  3  Ann.  Cas.  145,  146;  14  Ann.  Am.  Rep.  589;  Bandfield  v.  Bandfield, 

Cas.  881.  117  Mich.  80,  75  N.  W.  287,  72  A. 

7.  Abbott  V.  Abbott,  67  Me.  304,  24  S.  R.  550,  40  L.R.A.  757:  Strom  v. 
Am.  Rep.  27.  Strom,  98  Minn.  427,  107  N.  W.  1047, 

8.  Bandfield  v.  Bandfield,  117  Mich.  116  A.  S.  R.  387,  6  L.R.A.(N.S.)  191. 
80,  75  N.  W.  287,  72  A.  S.  R.  550,  Notes:  14  Ann.  Cas.  882;  21  Ann* 
40  L.R.A.  757;  Schultz  v.  Christopher,  Cas.  925. 

65  Wash.  496, 118  Pac,  629,  38  L.R.A.  12.  Peters  v.  Peters,  156  Cal.  32, 103 
(N.S.)  780.  See  also  Deeds  v.  Strade,  Pac.  219,  23  L.R.A.(N.S.)  699.  Aside 
6  Idaho  317,  55  Pac.  656,  96  A.  S.  R.   from  general  dictum  this  seems  to  be 
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as  to  the  effect  of  the  married  women's  statutes  on  her  right  to  sue 
her  husband  for  a  tort  committed  by  him  on  her  person,  the  statutes 
have  been  construed  in  several  very  recent  cases  to  so  abrogate  the 
common  law  fiction  of  the  identity  of  husband  and  wife  as  to  permit 
a  wife  to  maintain  an  action  against  her  husband  for  a  tort  to  her 
person.^*  And  it  has  been  said  that  apart  from  the  consideration 
of  the  particular  forms  of  statutes  involved,  the  opinions  in  these 
recent  cases  together  with  the  dissents  in  earlier  cases  construing 
statutes  concerning  married  women's  rights,  seem  to  indicate  a  grow- 
ing inclination  to  construe  such  statutes  liberally,  and,  if  possible, 
to  give  this  right  of  action  thereunder,  and  not  to  consider  it  as 
opposed  to  "public  policy"  so  to  do.** 

445.  Liability  of  Joint  Tortfeasor. — For  the  reason  that  no  cause 
of  action  arose  in  favor  of  a  wife  for  an  assault  and  battery  by  her 
husband  it  is  held  that  even  after  divorce  she  cannot  sue  third  persons 
who  aided  and  abetted  the  husband  in  the  act.**  Accordingly  it  has 
been  held  that  a  divorced  woman,  who  had  been  compelled  by  her 
husband  to  submit  to  an  attempt  by  a  third  person  to  produce  a 
miscarriage,  could  not  maintain  an  action  against  the  third  person 
therefor.**  On  the  other  hand  it  has  been  held  that,  even  though 
a  wife  cannot  sue  her  husband  for  a  libel  published  by  him,  still  the 
fact  that  a  libel  concerning  his  wife  was  induced  by  a  husband  and 
published  imder  his  direction  by  the  defendant,  was  no  defense  to 
the  action  by  her  alone  for  the  publication  of  the  libel  by  the  defend- 
ant.*' So  the  fact  that  a  third  person  in  removing  a  husband's  house- 
hold goods  acts  under  the  direction  of  the  latter's  wife  has  been 
held  no  defense  to  an  action  against  him  by  the  husband  for  the 
trespass.  *• 

CriraiTuility  of  Acts  Affecting  Each  Other 

446.  In  General. — No  one  would  seriously  question  the  proposition 
that  the  unlawful  or  unjustifiable  killing  of  one  spouse  by  the  other 
is  a  criminal  homicide.    And  it  has  been  held  that  if  a  man  wilfully 

a  case  of  first  impression  as  regards  vorce  against  her  husband  for  shooting 

the  right  of  a  husband  to  maintain  an  her  during  coverture  sustained), 

action  against  his  wife  for  a  tort  com-  14.  Note:  52  L.R.A.(N.S.)  186. 

mitted     during     coverture.       See     23  15.  Abbott  ▼.  Abbott,  67  Me.  304, 

L.R.A.(N.S.)  699  note.  24  Am.  Rep.  27 j  Libby  v.  Berry,  74 

13.  Brown  v.  Brown,  88  Conn.  42,  Me.  286,  43  Am.  Rep.  589. 

89  Atl.  889,  Ann.  Cas.  1915D  70  and  16.  Libby  v.  Berry,  74  Me.  286,  43 

note,  52  L.R.A.(N.S.)    185  and  note  Am.  Rep.  589. 

(action    by    wife    against    her    bus-  17.  Smith  v.  Smith,  73  Mich.  445, 

band  for  assault  and  false  imprison-  41  N.  W.  499,  16  A.   S.  R.  594,  3 

ment   sustained) ;   Fiedler  v.   Fiedler,  L.R.A.  52. 

42  Okla.  124, 140  Pac.  1022,  52  L.R.A.  18.  Burns  v.  Kirkpatrick,  91  Mich. 

(N.S.)  189  (action  by  wife  after  di-  364,  51  N.  W.  893,  30  A.  S.  R.  485. 
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abandons  his  wife  to  the  destruction  of  the  elements  when  he  can  save 
her,  or  criminally  neglects  to  shelter*  her  when  he  is  able  to  do  so, 
and  leaves  her  to  perish,  he  is  as  much  a  murderer  as  if  he  had 
assaulted  her  with  a  deadly  weapon  and  inflicted  on  her  a  mortal 
wound  of  which  she  died,  though  he  does  absolutely  nothing,  but 
merely  fails  to  do  that  which  he  should.**  It  has  also  been  held 
that  a  man  has  no  right  to  beat  and  strike  his  wife  even  if  she  is 
drunk  or  insolent  and  if  he  does  so  and  she  dies  of  such  beating  he 
is  guilty  of  manslaughter  at  least.**  So  without  regard  to  the  extent 
of  the  right  of  a  husband  to  control  or  chastise  his  wife  in  the  exer- 
cise of  his  reasonable  control  over  her,*  it  is  undoubted  that  an  assault 
and  battery  by  a  husband  on  his  wife  may  be  punishable  as  a  crim- 
inal offense,  and  it  is  now  generally  recognized  that  it  is  as  unlawful 
for  him  to  beat  or  imprison  her  as  for  another  to  do  so.*  So  undoubt- 
edly a  wife  may  be  guilty  of  an  assault  on  her  husband.*  Still  due  to 
the  peculiar  relation  of  husband  and  wife,  and  the  common  law  fiction 
of  the  identity  of  their  person,  certain  acts  committed  by  one  against 
the  property  of  the  other,  though  it  would  have  been  criminal  if 
committed  against  the  property  of  a  third  person,  have  been  held 
not  to  be  criminal.  Thus  as  shown  in  another  place,  at  common  law, 
the  crime  of  arson  was  generally  regarded  as  directed  against  the 
habitation  and  the  dwelling  of  ''another'^  and  one  spouse  could  not 
be  convicted  of  arson  for  burning  the  dwelling  which  belonged  to 
the  other;  and  this  has  been  held  to  be  the  law  under  some  of  the 
statutes  defining  the  crime  of  arson  as  the  burning  of  the  dwelling 
of  "another,"  though  under  other  statutes  a  contrary  view  is  taken 
either  on  account  of  express  provision,  or  the  effect  given  to  the  stat- 
utes securing  to  married  women  their  property  rights.* 

447.  Larceny  or  Embezzlement  by  Husband. — ^At  common  law  a 
husband  could  not  commit  larceny  in  respect  to  his  wife's  chattels 
for  the  reason  that  the  chattel  property  of  a  woman  vested  on  her  mar- 
riage in  her  husband  and  also  the  legal  fiction  of  the  unity  of  hus- 
band and  wife  prevented  the  property  of  the  wife  as  regards  the 
husband  from  being  deemed  the  property  of  another.'     In  regard 

19.  Note:  61  L.R.A.  292.  Tex.  App.  611,  2  S.  W.  765,  57  Am. 

20.  Com.  V.  McAfee,  108  Mass.  458,  Rep.  622. 

11  Am.  Rep.  383.  See  generally,  Hom-  3.  Whipp  v.  State,  34  Ohio  St.  87, 
iciDE^  ante,  p.  854.  32  Am.  Rep.  359. 

1.  See  supra,  par.  4.  4.  See  Arson,  vol.  2,  p.  504.     See 

2.  Brown  v.  Brown,  88  Conn.  42,  89  also  Williams  v.  State,  177  Ala.  34, 
Atl.  889,  Ann.  Cas.  1915D  70,  52  58  So.  921,  Ann.  Cas.  1916A  584  and 
L.R.A.  185;  State  v.  Black,  60  N.  C.  note. 

262,  86  Am.  Dec.  436  and  note;  State  5.  Hunt  v.  State,  72  Ark.  241,  79 
V.  Fettle,  80  N.  C.  367,  30  Am.  Rep.  S.  W.  769,  105  A.  S.  R.  34,  2.  Ann. 
88;  State  v.  Edens,  95  N.  C.  693,  59  Cas.  33  and  note,  61  L.R.A,  71;  State 
Am.  Rep.  294;  Bramlette  v.  State,  21   v.  Phillips,  85  Ohio  St.  317,  97  N.  E. 
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to  the  effect  of  the  married  woman's  property  acts  there  is  conflict 
among  the  cases.  Some  cases  hold  that  these  statutes,  giving  the 
wife  exclusive  control  and  authority  over  her  personal  property,  were 
not  intended  to  sever  the  unity  of  person  and  community  of  prop- 
erty existing  between  a  husband  and  wife,  and  do  not  change  the 
common  law  rule  that  the  taking  of  the  wife's  property  by  the  hus- 
band is  not  larceny.*  Other  cases,  however,  take  the  view  that  the 
effect  of  the  statutes  giving  the  wife  exclusive  control  and  authority 
over  her  personal  property  was  to  sever  the  unity  of  person  and 
community  of  property,  existing  between  them  and  to  subject  the 
husband  to  prosecution  for  larceny  for  stealing  his  wife's  goods.' 
In  support  of  this  view  it  has  been  pointed  out  that,  by  virtue  of 
the  statutes,  a  wife  could  contract  with  her  husband,  and  could  recover 
from  him  for  a  breach  of  contract  or  for  cheating  her,  and  that  it 
would  seem  reasonable  to  conclude  that  he  could  steal  from  her  also.^ 
It  has  likewise  been  held  that  money  belonging  to  a  wife  is  not  sub- 
ject to  embezzlement  by  the  husband.®  As  to  money  deposited  by 
a  third  person  with  a  wife  for  safe-keeping,  her  husband  does  not 
by  reason  of  the  fiction  of  unity  of  husband  and  wife  become  an  agent 
of  the  bailor,  and  if  it  is  essential  to  the  crime  of  embezzlement  that 
the  accused  be  an  agent,  clerk,  servant,  or  the  like  of  the  third  per- 
son, and  that  the  money  come  into  his  possession  by  virtue  of  his 
employment,  he  cannot  be  convicted  of  embezzlement  in  case  he  con- 
verts the  money  so  received  by  his  wife  to  his  own  use.*®  On  the 
other  hand  the  position  that  a  husband  may  be  guilty  of  embezzle- 
ment in  converting  to  his  use  the  funds  or  personalty  of  his  wife, 
has  the  support  of  good  authority.**  In  England  it  is  expressly 
provided  that  a  husband  may  be  prosecuted  for  stealing  his  wife's 
property  when  they  are  living  separate  and  apart.** 

448.  Larceny  or  Embezzlement  by  Wife. — ^At  common  law  the 
taking  of  her  husband's  property  by  a  wife  was  not  larceny,  because 
in  contemplation  of  law  she  was  one  person  with  her  husband,  and 
also  because  she  had  an  interest  in  her  husband's  goods.*'    This  rule 

976,  Ann.  Cas.  1913B  250  and  note,  Notes:  88  A.  S,  R.  597;  29  L.R.A, 

40  L.R.A.(N.S.)  142.  (N.S.)  831. 

Notes:  57  Am.  Dec.  283;  88  A.  S.  8.  Beasley  v.  State,  138  Ind.  552,  38 

R.  597;  29  L.R.A.(N.S.)  830.  N.  E.  35,  46  A.  S.  R.  418. 

6.  State  V.  PhiUips,  85  Ohio  St.  317,  9.  Notes:  29  L.R.A.(N.S.)  831;  21 
97  N.  E,  976,  Ann.  Cas.  1913B  250  and  Ann.  Cas.  127. 

note,  40  L.R.A.(N.S.)  142.  10.  Pullam  v.  State,  78  Ala.  31,  56 

Notes:  29  L.R.A.(N.S.)  830;  2  Ann.  Am.   Rep.  21. 

Cas.  37.  11.  State  v.  Hogg,  126  La.  1053,  53 

7.  Hunt  V.  State,  72  Ark.  241,  79  So.  225,  21  Ann.  Cas.  124,  29  L.R.A. 
S.  W.  769,  105  A.  S.  R.  34,  2  Ann.  (N.S.)  830. 

Cas.  33  and  note,  61  L.R.A.  71:  Beas-      12.  Larner  v.  Lamer,  [1905]   2  K. 
ley  V.  State,  138  Ind.  552,  38  N.  E.  B.  (Eng.)  539,  3  Ann.  Cas.  144. 
36,  46  A.  S.  R.  418.  IS.  State  v.  Phillips,  85   Ohio   St 
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was  not  affected  by  tlie  fact  that  she  was  guilty  of  adultery,  and  even 
while  eloping  with  her  paramour,  ahe  did  not  commit  larceny  in 
taking  her  husband's  goods.^^  However,  the  assent  of  a  wife  to  the 
taking  of  her  husband's  property  by  a  third  person,  with  felonious 
intent,  did  not  prevent  the  latter  from  being  guilty  of  larceny.^* 
It  is  held  that  the  common  law  rule  that  a  wife  could  not  be  guilty 
of  larceny  in  taking  her  husband's  property  was  not  changed  by  the 
married  women's  property  acts  as  such  acts  do  not  affect  the  hus- 
band's right  to  his  own  property,  and  do  not  destroy  the  relation 
and  unity  of  husband  and  wife.^*  In  England  the  stealing  by  a  wife 
of  the  goods  of  her  husband  when  about  to  leave  or  desert  her  hufl- 
bcmd  has  been  made  larceny.^' 

449.  Slander  and  Trespass. — A  husband  is  not  indictable  for  slan- 
dering his  wife,  either  at  common  law,  or  imder  the  married  women's 
property  acts  which  do  not  so  affect  the  common  law  personal  status  of 
husband  and  wife  as  to  render  a  husband  subject  to  indictment  for 
slandering  his  wife.^^  On  the  other  hand  it  has  been  held  that, 
though  at  common  law  one  spouse  could  not  maintain  a  civil  action 
against  the  other  for  a  slander,  still  a  statute  providing  in  general 
terms  that  if  any  person  shall  falsely,  etc.,  impute  to  any  female 
married  or  unmarried,  a  want  of  chastity,  he  shall  be  punished, 
was  so  all-embracing  as  to  render  a  husband  subject  to  prosecution 
for  falsely  charging  his  wife  with  unchastity.^*  It  has  been  held 
that  a  man  cannot  be  prosecuted  for  criminal  trespass  for  entering 
on  his  wife's  land  with  intent  to  make  his  residence  there,  although 
she  has  left  him  and  removed  from  the  premises  on  good  grounds 
for  believing  that  he  has  been  guilty  of  adultery,  and  has  forbidden 
him  again  to  enter  upon  them,  and  though  the  constitution  provided 
that  her  property  shall  be  and  remain  her  sole  and  separate  estate. 
To  sanction  such  a  proceeding  was  said  to  in  effect  permit  a  wife 

317,  97  N.  E.  976,  Ann.  Cas.  1913B  16.  State  v.  Phillips,  85  Ohio   St. 

250  and  note,  40  L.R.A.(N.S.)    142.  317,  97  N.  E.  976,  Ann.  Cas.  1913B 

Notes:  57  Am.  Dec.  283;  88  A.  S.  250,  40  L.R.A.(N.S.)   142.     See  also 

R.  597;  29  L.R.A,(N.S.)  831;  2  Ann.  Hunt  v.  State,  72  Ark.  241,  79  S.  W. 

Cas.  37.  769,  105  A.  S.  R.  34,  2  Ann.  Caa, 

14.  Notes:  29  L.R.A.(N.S.)  831;  2  33.  65  L.R.A.  71. 

Ann.  Cas.  37.  Notes:  29  L.R.A.(N.S.)  831;  2  Ann. 

15.  People  V.  Swalm,  80  Cal.  46,  22  Cas.  37. 

Pac.  67,  13  A.  S.  R.  96.  17.  Notes:    29    L.R.A.(N.S.)    831; 

Notes:  57  Am.  Dec.  283;  88  A.  S.  R.  Ann.  Cas.  1913B  253. 
597.  18.  State  v.  Edens,  95  N.  C.  696, 

In  People  v.  Swalm,  80  Cal.  46,  22  59  Am.  Rep.  294. 
Pac.  67,  13  A.  S.  R.  96,  it  is  held  19.  Stayton  v.  State,  46  Tex.  Crim. 
that  if  a  third  person  receive  property  205,  78  S.  W.  1071,  108  A.  S.  R.  988; 
from  a  wife,  knowing  it  to  be  the  hus-  Baxter  v.  State,  34  Tex.  Crim.  516,  31 
band's  and  taken  against  his  will,  with  S.  W.  394,  53  A.  S.  R.  720,  was  aa 
a  view  to  stealing  it,  he  is  guilty  of  appeal  from  a  connection  of  a  husband 
larceny.  for  slandering  his  wife  by  charging 
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to  secure  a  judicial  separation  from  her  husband  by  the  criminal 
action  af  trespass.^  In  this  connection  it  may  be  noted  a  wife  hav- 
ing grounds  for  a  divorce  may  be  entitled  to  an  injunction  to  pre- 
vent her  husband  from  trespassing  upon  her  lands.*^ 

450,  Rape  Generally. — ^The  crime  of  rape  is  usually  defined  as  the 
criminal  knowledge  of  a  woman  by  force  and  against  her  will  or 
without  her  consent ;  *'  still  it  is  settled  that  a  husband  is  not  guilty 
of  rape  because  he  has  carnal  knowledge  of  his  wife  against  her  wilh^' 
One  of  the  main  reasons  given  for  this  view  is  that  the  matrimonial 
consent  which  she  gives  when  she  assumes  the  marriage  relation, 
the  law  will  not  permit  her  to  retract  in  order  to  charge  her  hus- 
band with  the  oflFcnse  of  rape;  •*  and  though  technically  her  person 
is  as  sacred  from  his  violence  as  from  that  of  any  other  person,  it 
is  his  legal  right  to  enforce  sexual  connection.*  So  a  husband  cannoi 
be  guilty  of  an  assault  with  intent  to  rape  his  wife  when  he  is  the 
one  who  attempts  the  sexual  intercourse.*  It  was  not  necessary  in 
the  absence  of  a  statutory  requirement  to  negative  in  an  indictment 
for  rape,  that  the  woman  on  whom^  the  offense  is  charged  to  have 
been  committed  was  the  wife  of  the  defendant;*  still  it  was  always 
competent  for  the  party  indicated  to  show  in  defense  of  a  charge 
of  rape  alleged  to  have  been  actually  committed  by  himself,  that 
the  woman  on  whom  it  was  charged  to  have  been  committed  was 
his  wife.^  It  has  been  held  that  a  husband  who  under  threat  of 
death  to  both  parties  in  case  of  refusal,  constrains  his  wife  to  submit 
and  the  man  to  attempt  sexual  intercourse  is  guilty  of  an  attempt 
to  rape,  as  the  crime  is  technically  a  misdemeanor  and  there  being 
no  degrees  in  this  class  of  crimes,  the  husband,  if  guilty  at  all,  must 

her    with    unchastity.      The    question   248,  62  Pac.  1022,  83  A.  S.  R.  780. 
whether  such  a  prosecution  would  lie       Note :  80  Am.  Dec.  363. 
was  not  raised,  and  the  case  was  re-       24.  State  v.  Haines,  51  La.  Ann.  731, 
versed  on  other  grounds.  26  So.  372,  44  L.R.A.  837;  Frarier  v. 

20.  State  v.  Jones,  132  N.  C.  1043,  State,  48  Tex.  Crim.  142,  86  S.  W.  754, 
43  S.  E.  939,  95  A.  S.  R.  688,  61  122  A.  S.  R.  738,  13  Ann.  Cas.  497. 
L.R.A.  777  (to  this  holding  Clark,  Ch.  1.  State  v.  Dowell,  106  N.  C.  722, 11 
J.,  dissented  in  a  strong  opinion.)       S.  E.  525,  19  A.  S.  R.  568,  8  L.R.A. 

21.  See   DivoBCE  and   Separation,  297. 

vol.  9,  p.  249.  2.  Frazier  ▼.  State,  48  Tex.  Crim. 

22.  Com.  V.  Pogerty,  8  Gray  (Mass.)  142,  86  S.  W.  754,  122  A.  S.  R.  738, 
489,  69  Am.  Dec.  264.    See  Rape.  13  Ann.  Cas.  497. 

23.  State  v.  Haines,  51  La.  Ann.  731,  3.  Com.  v.  Fogerty,  8  Gray  (Mass.) 
25  So.  372,  44  L.R.A.  837;  Com.  v.  489,  69  Am.  Dec.  264 ;  Fra2aer  v.  State, 
Fogerty,  8  Gray  (Mass.)  489,  69  Am.  48  Tex.  Crim.  142,  86  S.  W.  754,  122 
Dec.  264;  State  v.  Dowell,  106  N.  C.  A.  S.  R.  738  and  note,  13  Ann.  Cas. 
722,  11  S.  E.  525,  19  A.  S.  R.  568,  497  and  note;  State  v.  Williamson,  22 
8  L.R.A.  297;  Frazier  v.  State,  48  Tex.  Utah  248,  62  Pac.  1022,  83  A.  S.  R. 
Crim.  142,  86  S.  W.  754,  122  A.  S.  R.   780. 

738  and  note,  13  Ann.  Cas.  497  and  4.  Com.  v.  Fogerty,  8  Gray  (Mass.) 
Dote ;    State   v.   Williamson,  22   Utah   489,  69  Am.  Dec  264. 
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be  guilty  as  a  principal.'^  Where  a  man  has  committed  rape  on  a 
woman,  it  would  seem  that  the  subsequent  marriage  of  the  parties 
would  not  affect  the  liability  of  the  man  to  pimishment  for  the  crime, 
still  the  general  common  law  rule  which  rendered  a  wife  incompe- 
tent to  testify  against  her  husband  would  apply  and  it  would  be 
error  to  permit  her  to  testify  against  his  objection  to  the  oommission 
of  the  crime  before  the  marriage.  Such  a  case  is  not  within  the 
exception  to  the  general  rule  of  exclusion,  which  permits  a  wife  to 
testify  against  her  husband  when  he  is  charged  with  having  commit- 
ted a  bodily  injury  upon  her,  as  at  the  time  of  the  act,  though  it 
might  be  considered  a  bodily  injury,  she  was  not  the  wife  of  the 
defendant.*  There  is  authority  for  the  view  that  the  prosecution 
must  show  affirmatively  that  the  defendant  and  the  woman  alleged 
to  have  been  ravished  were  not  husband  and  wife.' 

451.  Aiding  and  Abetting  Rape. — ^It  was  determined  at  an  early 
date,  in  England,  in  the  celebr;^ted  Lord  Audley's  Case  (3  How. 
St.  Tr.  402),  that  a  husband  was  ptmishable  for  aiding  and  abet- 
ting a  third  person  to  commit  a  rape  on  his  wife,  for  though,  as 
Sir  Matthew  Hale  put  it  (Hale  P.  C.  629),  "in  marriage  she  hath 
given  up  her  body  to  her  husband  she  is  not  to  be  prostituted  by 
him  to  another."  And  this  view  has  the  support  of  the  authorities 
in  this  country.^  Thus  it  has  been  held  that  a  husband  is  guilty  of 
aiding  and  abetting  a  rape  on  his  wife,  where,  for  the  purpose  of 
securing  evidence  to  procure  a  divorce,  he  made  an  agreement  with 
another  that  the  latter  shall  be  caught  in  the  act  of  sexual  inter- 
course with  her,  and  he,  in  pursuance  of  that  agreement,  was  pres- 
ent in  another  room  with  the  door  partly  open,  witnessing  and  sanc- 
tioning the  act  of  rape  when  it  was  committed,  his  presence  being 
known  to  the  perpetrator  of  the  crime.*  It  has  been  held  that  a 
husband  charged  with  rape  on  his  wife  in  that  he  was  present, 
aiding,  assisting,  and  abetting  another  in  the  commission  of  the  sex- 
ual act,  cannot  be  convicted  as  a  principal  where  it  appears  that  the 
person  who  it  was  charged  actually  committed  the  crime  has  been 

6.  State  V.  Dowell,  106  N.  C.  722,  68  S.  W.  995, 100  A.  S.  R.  849. 
11  S.  E.  525, 19  A.  S.  R.  568,  8  L.R.A.  Note :  13  Ann.  Cas.  499. 
297.  See  cases  cited  in  the  next  fol-  8.  State  v.  Haines,  51  La.  Ann.  731, 
lowing  section  wherein  it  is  held  that  25  So.  372,  44  L.R.A.  837;  Com.  v. 
a  husband  cannot  be  convicted  of  aid-  Fogerty,  8  Gray  (Mass.)  489,  69  Am. 
^ng  and  abetting  a  rape  on  his  wife  Dec.  264  and  note;  People  v.  Chap- 
when  the  person  charged  to  have  com-  man,  62  Mich.  280,  28  N.  W.  896,  4 
mitted  the  act  has  been  acquitted.  A.  S.  R.  857;  State  v.  Dowell,  106  N. 

6.  State  V.  Evans,  138  Mo.  116,  39  C,  722,  11  S.  E.  525, 19  A.  S.  R.  568, 
S.   W.   462,  60   A.   S.   R.   549.     See  8  L.R.A.  297  and  note. 
Witnesses,    as    regards    the    general  Notes:  80  Am.  Deo.  363;  13  Ann. 
competency  of  one  spouse  to  testify  Cas.  499.                                                   ' 
for  or  a;]:ainst  the  other.  9.  People  v.  Chapman,  62  Mich.  280, 

7.  Smith  V.  State,  44  Tex.  Crim.  137,  28  N.  W.  896,  4  A.  S.  R.  857. 
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found  not  guilty,  as  one  cannot  be  guilty  of  aiding  and  abetting  the 
perpetrator  of  a  crime  without  its  first  being  shown  that  the  crime 
was  actually  committed  by  such  other. ^^  On  the  other  hand  it  has 
been  said  ihai  if  a  husband  forces  a  third  person  by  threats  and 
violence  against  his  will  and  consent  to  have  sexual  intercourse  with 
the  former's  wife,  who  herself,  through  menace  and  coercion  exerted 
by  the  husband  has  been  forced  to  yield,  the  husband  alone  might 
well  be  found  guilty  of  rape  and  his  unwilling  instrument  of  its 
accomplishment  acquitted.^^ 

XXIII.  Actions  Genbrally 

Oeneral  Prmdples 

452.  What  Law  Governs  Capacity  of  Harried  Woman  to  Sue  or 
Be  Sued. — The  capacity  of  a  married  woman  to  contract  is,  as  here- 
tofore shown,  as  a  general  rule  governed  by  the  lex  loci  contractus, 
whereas  the  remedy  to  enforce  her  liability  on  her  contract  is  ordi- 
narily governed  by  the  lex  fori.**  The  right  or  capacity  of  a  mar- 
ried woman  to  sue  is  therefore  very  generally  governed  by  the  lex 
fori,  and  this  has  been  held  to  include  her  right  to  sue  for  a  per- 
sonal injury.**  So  where  a  married  woman  resided  in  one  state  for 
many  years,  and,  just  as  she  was  leaving  to  join  her  husband,  who 
had  taken  up  his  residence  in  another  state  was  injured  through 
the  alleged  negligence  of  the  defendant  railway  company,  and  brought 
an  action  to  recover  damages  in  the  former  state,  which  action  on 
the  application  of  the  company,  was  removed  into  the  circuit  court 
of  the  United  States,  it  was  held  that  the  rule  of  decision  as  regarded 
her  capacity  to  sue,  and  damages  recoverable,  was  the  law  of  the  place 
of  the  wrong  and  of  the  fprum,  and  not  the  law  of  the  state  of  her 
husband's  residence,  it  being  presumed  that  the  courts  of  the  latter 
state  in  case  of  any  subsequent  action  by  the  husband  would  give 
full  eflFect  to  the  judgment  in  the  action  by  the  wife  as  a  bar  to  his 
recovery.**  Again  where  a  husband  and  wife  were  domiciled  in  a  state 
in  which  she  was  given  the  right  to  sue  alone  for  personal  injuries 
and  the  wife  was  injured  in  another  jurisdiction  under  the  laws  of 
which  the  action  must  be  brought  by  the  husband  and  wife  jointly, 
it  was  held  that  the  husband  and  wife  could  maintain  an  action  in 

10.  State  V.  Haines,  51  La.  Ann.  731,  tempted  to  compel  a  third  person  to 
25  So.  372,  44  L.BA.  837.  have  and  his  wife  to  consent  to  sexual 

11.  State  v.   Haines,  51   La.   Ann.  intercourse. 

731,  25  So.  372,  44  L.R.A.  837.    And       12.  See  supra,  par.  280  et  seq. 
see  case  cited  supra,  next  preceding       13.  Note:  85  A.  S.  R.  578. 
paragraph,  where  a  husband  was  con-       14.  Texas,  etc.,  B.  Co.  v.  Humble, 
victed  of  assault  with  intent  to  rape  181  U.  S.-  57,  21  S.  Ct.  526,  45  U^ 
when  under  threats  of  death  he  at-  S.  (L.  ed.)  747. 
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the  latter  jurisdiction  therefor,  and  the  right  to  do  so  was  not  affected 
by  a  release  by  the  wife,  this  result  being  reached  on  the  ground  thai 
a  married  woman's  right  of  action  for  a  personal  injury  is  not  prop- 
erty within  the  international  law  of  domicil,  so  that  the  statutory 
right  of  action  in  such  cases  in  the  state  where  she  resides  will  give 
her  a  right  of  action  in  the  jurisdiction  of  the  forum  for  an  injury 
there  sustained,  and  that  it  is  immaterial  whether  the  statute  <rf  her 
domicil  treats  such  right  of  action  as  proper  or  not.^^  On  the  other 
hand  it  has  been  held  that  a  claim  for  damages  ex  delicto  arising  from 
a  tort  or  trespass  on  the  person  ot  a  married  woman  while  temporarily 
sojourning  in  another  state,  her  matrimonial  domicil  being  in  another 
state,  cannot  be  considered  as  community  property  acquired  in  the 
former  state ;  and  if  she  has  full  capacity  to  institute  suit  in  her  own 
name  and  recover  judgment  for  such  damages  in  the  courts  of  the 
state  of  her  domicil,  she  also  has  capacity  to  sue  therefor  in  her  own 
name  in  the  state  where  the  injury  was  received.^*  Likewise  where 
under  the  laws  of  the  matrimonial  domicil  a  married  woman  is  given 
full  capacity  to  contract  and  to  sue  and  be  sued  without  the  joinder  of 
her  husband,  it  has  been  held  that  her  capacity  to  be  sued  without  the 
joinder  of  her  husband  will  accompany  her  during  her  temporary 
residence  in  another  state,  and  she  may  be  there  sued  on  her  contract, 
though  under  the  general  laws  of  the  state  of  the  forum  the  husband 
is  required  to  be  joined  with  her  in  an  action  against  her;  this  view 
being  placed  on  the  ground  that  it  is  not  the  duty  of  a  state  in 
which  a  married  woman  may  chance  temporarily  to  sojourn  to  safe- 
guard her  rights  or  restrict  her  actions  in  a  manner  or  to  an  extent 
other  and  different  from  what  is  provided  for  in  the  state  of  her 
domicil.*' 

453.  Right  of  Wife  to  Sue  on  Behalf  of  Husband. — In  the  absence 
of  statute  a  wife,  of  course,  has  no  right  to  sue  on  behalf  of  her 
husband  to  enforce  his  rights.  However,  the  constitutionality  of  a 
statute  has  been  upheld,  against  the  objection  that  it  deprived  a  hus- 
band of  his  property  without  due  process  of  law,  which  provided 
that  "when  a  husband  has  deserted  his  family,  the  wife  may  prose- 
cute or  defend  in  his  name  any  action  which  he  might  have  prose- 
cuted or  defended,  and  shall  have  the  same  powers  and  rights  therein 
as  he  might  have  had."    The  basis  for  this  holding  is  that  such  a 

15.  Snashall  v.  Metropolitan  R.  Co.,  44  So.  26, 121  A.  S.  R.  522. 

8  Macky  (D.  C.)  399,  10  L.R.A.  746.       It  may  be  noted  in  this  connection, 

See  supra,  par.  20  et  seq.,  as  regards  contrary  to  the  prevailing  view,  that 

the  general  question  of  conflict  of  laws  the  Louisiana  courts  adopt  the  view 

affecting  marital  property  rights.  that  the  capacity  of  a  married  woman 

16.  Williams  v.  Pope  Mfg.  Co.,  52  to  contract  conferred  on  her  by  the 
La.  Ann.  1417,  27  8o.  851,  78  A.  laws  of  the  matrimonial  domicil  accom- 
S.  R.  390,  50  L.R.A.  816.  panics  her  while  temporarily  residing 

17.  Freret  v.  Taylor,  119  La.  307,  in  Louisiana.     See  supra,  par.  281. 
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statute  does  not  attempt  to  confer  on  the  wife  a  right  to  or  to  deprive 
the  husband  of  his  property,  but  it  simply  authorizes  her  to  maintain 
his  rights  by  an  affirmative  proceeding  in  his  name,  or  to  defend 
them  in  the  same  manner;  if  she  succeeds,  the  fruit  thereof  does 
not  belong  to  her,  but  to  him.  Under  such  a  statute  it  has  been 
held  that  a  deserted  wife  could  maintain  an  action  to  recover  for 
the  support  and  maintenance  of  a  minor  child,  not  the  child  of  the 
spouses,  who  resided  with  the  family  prior  to  such  desertion.^*-  The 
ijuestion  as  to  the  implied  agency  of  a  wife  which  is  somewhat  anala- 
gous  to  this  matter  has  been  heretofore  fully  discussed.^* 

454.  Laches  and  Limitation  of  Actions. — In  a  court  of  equity  laches 
and  neglect  are  always  discountenanced.**  The  authorities,  however, 
are  not  in  accord  on  the  question  whether  laches  is  to  be  imputed 
to  a  married  woman  so  as  to  operate  as  a  bar  to  equitable  relief  on 
her  behalf,  this  being  to  some  extent  due  to  the  effect,  given  to  stat- 
utes enlarging  the  property  rights  and  capacity  of  married  women 
to  sue.  According  to  tiie  prevailing  view  in  the  earlier  equity  cases 
coverture  was  regarded,  subject  to  exceptional  cases,  as  a  valid  excuse 
for  laches ;  or,  otherwise  stated,  laches  would  not  ordinarily  be  imputed 
to  a  married  woman,^  this  general  rule  being  especially  true  as  regards 
the  enforcement  of  equitable  relief  in  favor  of  a  wife  against  her 
husband  or  his  representatives  after  his  death.*  As  has  been  perti- 
nently said:  to  say  that  because  a  wife  does  not  institute  proceed- 
mgs  promptly  against  her  husband  to  enforce  against  him  her  equi- 
table claim,  she  is  to  be  considered  as  guilty  of  such  gross  laches 
in  prosecuting  her  rights,  or  of  such  long  and  unreasonable  acqui- 
escence in  the  assertion  of  adverse  rights,  that  equity  will  refuse  to 
interfere  in  her  behalf,  is  to  establish  a  principle  but  little  calcu- 
lated to  preserve  the  peace  and  harmony  which  should  exist  between 
husband  and  wife.*  Thus  a  wife  is  not  precluded,  after  the  death 
of  her  husband,  from  maintaining  a  suit  to  enforce  a  resulting  trust 
in  her  favor  to  lands  purchased  with  her  moneys,  by  the  fact  that 
the  purchase  was  made,  and  the  conveyance  taken,  a  long  time  before 
his  death,  if  they,  during  all  that  time,  lived  on  the  land  as  their 
common  home,  and  he  also  admitted  her  ownership  thereof.*    As  here- 

18.  Allen  v.  Minnesota  Loan,  etc.,   Wis.  332,  55  N.  W.  405,  39  A.  S.  R. 
Co.,  68  Minn.  8,  70  N.  W,  800,  64  A.   844. 

S.  R.  446,  37  L.R.A.  679.    As  regards  Note :  2  A.  S.  R.  806. 

the  general  liability  of  a  minor  or  his  2.  Hilton  v.  Stewart,  15  Idaho  150, 

estate  for  support  furnished,  see  In-  96  Pac.  579,  128  A.  S.  R.  48;  Bowie 

VANTS.  v.  Stonestreet,  6  Md.  418,  61  Am.  Dec. 

19.  See  supra,  par.  206  et  seq.  318. 

20.  See  Equity,  vol.  10,  p.  395.  3.  Bowie  v.  Stonestreet,  6  Md.  418, 
1.  Caldwell  v.  Walters,  18  Pa.  St.  61  Am.  Dec.  318. 

79,  55  Am.  Dec.  592 ;  Waldron  v.  Har-  4.  Haney  v.  Legg,  129  Ala.  619,  30 
vey,  54  W.  Va.  608,  46  S.  E.  603,  102  So.  34,  87  A.  S.  R.  81 ;  Smith  v.  Wil- 
A.  S.  R.  959;  Fawcett  v.  Fawcett,  85    lard,  174  111.  538,  51  N.  E.  835,  66 
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tofore  shown,  however,  a  wife  by  permitting  the  legal  title  to  prop 
erty  to  remain  in  the  Hame  of  her  husband  may  on  the  ground  of 
estoppal  be  precluded  from  claiming  title  as  against  his  creditors.* 
Laches  of  a  husband  in  enforcing  his  wife's  claim  to  a  legacy  is  not 
available  in  equity  to  defeat  the  claim  of  the  wife  except  on  th«^ 
ground  of  presumption  of  payment.*  It  seems,  however,  under  tho 
modem  statutes  enlarging  the  property  rights  of  married  womei> 
and  conferring  on  them  authority  to  sue  alone  in  respect  to  then 
separate  property,  that  they  should  be  regarded  in  this  respect  aa 
femmes  sole,  and  laches  may  be  imputed  to  them  so  as  to  bar  their 
right  to  equitable  relief.'  But  while  laches  may  be  imputed  to  a 
married  woman  with  respect  to  lands  constituting  her  separate  estate 
for  which  she  may  sue  alone,  the  early  rule  that  laches  cannot  be 
imputed  to  a  married  woman  is  still  recognized  as  regards  her  inter- 
est in  land  not  her  separate  estate  and  for  which  consequently  she 
could  not  sue  alone  to  enforce  or  protect  her  rights  therein.*  The 
operation  of  the  statute  of  limitations  against  married  women  is  dis- 
cussed in  another  place.* 

455.  Costs. — Although  as  heretofore  shown  a  married  woman  can- 
not, according  to  the  better  view,  maintain  an  action  against  her 
husband  for  assault  and  battery,**  still  it  has  been  held  that  on  the 
dismissal  of  such  an  action  costs  will  not  be  awarded  to  the  husband 
against  the  wife  for  the  reason  that  the  parties  are  one  in  law,  the 
same  ground  being  advanced  for  a  denial  of  the  right  of  the  wife 
to  maintain  the  action.**  In  an  equitable  suit  by  a  wife  against 
her  husband,  however,  there  seems  to  be  no  reason  why,  especially 
under  the  modern  statutes  establishing  individual  property  rights, 
costs  may  not  be  awarded  the  husband  on  the  determination  of  the 
proceedings  in  his  favor.**  In  the  early  cases  it  has  been  held  im- 
proper in  divorce  proceedings  by  a  wife,  especially  where  the  wife 
does  not  sue  by  prochein  ami  who  would  alone  be  responsible  for 
costs,  to  render  any  decree  against  the  wife  for  costs  though  she  is 
unsuccessful  in  her  suit.**  Also,  although  the  husband  was  success- 
ful on  an  appeal  from  a  decree  awarding  his  wife  alimony  he  has 

A.  S.  R.  313;  Wright  v.  Wright,  242  53  W.  Va.  543,  44  S.  E.  774,  97  A. 

m.  71,  89  N.  E.  789,  26  L.R.A.(N.S.)  S.  R.  1040. 

161;  Berry  v.  Weidraan,  40  W.  Va.  8.  Waldron  v.  Harvey,  54  W.  Va. 

36,  20  S.  E.  817,  52  A.  S.  R.  86G;  608,  46  S.  E.  603,  102  A.  S.  R.  959. 

Fawcett  v.  Fawcett,  85  Wis.  332,  55  9.  See  Lucftatiok  of  Actions. 

N.  W.  405,  39  A.  S.  R.  844.  10.  See  supra,  par.  444, 

5.  See  supra,  par.  192.  11.  Thompson  v.  Thompson,  31  App. 

6.  Black  V.  Whitall,  9  N.  J.  Eq.  572,  Cas.  (D.  C.)  557,  14  Ann.  Cas.  879. 
59  Am.  Dec.  423.  12.  Johnson  v.  Johnson,  206  N.  Y. 

7.  Gihson  v.  Herriott,  65  Ark.  85,  561,  100  N.  E.  408,  Ann.  Cas.  1914B 
17  S.  W.  589,  29  A.  S.  R.  17;  Cast-  407. 

ner  v.  Walrod,  83   111.  171,  25  Am.       Note:  81  A.  S.  R.  840. 
Rep.  369;  Phillips  v.  Piney  Ccal  Co.,      13.  Richardson    ▼.     Riehardaon^     4 
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been  directed  to  pay  the  costs  of  the  appeal,**  or  denied  costs  in  the 
appellate  court.^*  It  has  been  held  that  where  a  wife  has  reason- 
able grounds  for  instituting  divorce  proceedings,  though  she  is  unable 
to  prosecute  the  case  to  a  successful  issue,  costs  should  be  decreed 
against  the  husband ;  *•  so  although  a  wife's  application  in  the  appel- 
late court  for  suit  money  and  alimony,  pending  the  appeal,  was 
successful,  she  has  been  allowed  the  costs  on  such  motion.*'  A  fortiori, 
when  a  husband's  suit  for  a  divorce  is  dismissed  costs  may  be  allowed 
against  him  both  in  the  appellate  and  trial  courts.*®  Under  the 
modern  statutes  enlarging  the  property  rights  of  married  women 
and  their  capacity  to  sue,  it  has  been  held  that  in  a  divorce  proceed- 
ing, where  the  husband  prevails  against  his  wife,  she  having  separate 
property  or  a  separate  income,  costs  may  be  awarded  against  her.** 
In  England  where  a  marriage  was  annulled  at  the  suit  of  the  wife 
on  the  ground  that  the  husband  was  misnamed  in  the  publication 
of  the  banns,  and  it  appeared  that  the  woman  consented  to  such 
publication  on  the  faith  of  the  statement  of  the  man  that  the  max- 
riiage  would  not  thereby  be  invalidated,  the  court  ordered  him  to  pay 
the  costs  of  the  suit  though  in  annulment  suits  the  petitioner  on  a 
decree  being  granted  is  not  entitled  to  costs  as  a  matter  of  course.^® 
456.  Pleading  Married  Woman's  Capacity  to  Contract  or  Sue.— * 
Where  the  statute  confers  general  capacity  on  a  married  woman  to 
contract  as  if  immarried  and  provides  that  she  may  be  sued  thereon 
without  the  joinder  of  her  husband,  a  complaint  against  her  on  her 
contract  in  which  the  common  forms  of  pleading  are  used  is  suffi- 
cient.* So  though  a  married  woman  may  have  capacity  to  bind 
herself  only  by  contracts  with  respect  to  her  separate  estate,  it  has 
been  held  that  a  petition,  in  an  action  on  contract  against  a  married 
woman,  need  not  state  facts  showing  that  it  relates  to  her  separate 
property,  where  the  contract  sued  on  does  not  disclose  the  fact  that 
the  defendant  is  a  married  woman,  and  that  if  coverture  is  pleaded 
as  a  defense,  the  plaintiff  may  meet  it  by  way  of  replication,  and  has 
only  to  show  the  facts  in  evidence  constituting  the  reply,  this  plead- 
ing being  supplied  by  mere  operation  of  the  statute.*  It  is  a  general 
rule  of  pleading  applicable  alike  to  civil  actions  and  criminal  prose- 
Port.  (Ala.)  467,  30  Am.  Dec.  538;  17.  Prine  v.  Prine,  36  Fla.  676,  18 
Finley  v.  Finley,  9  Dana  (Ky.)  52,  83  So.  781,  34  L.R.A.  87. 
Am.  Dec.  528.  18.  Cooper  v.  Cooper,  17  Mich.  205, 

14.  Loekridge  v.  Lockridge,  3  Dana  97  Am.  Dec.  182. 

(Ky.)   28,  28  Am.  Dec.  52;  Buckner  19.  Johnson   v.   Johnson,  107  Wis, 

V.  Buckner,  118  Md.  101,  84  Atl.  156,  186,  81  A.  S.  R.  836. 

Ann.  Cas.  1914B  628.  20.  Midgley  v.  Wood,  30  L.  J.  Mah. 

15.  Finley  v.  Finley,  9  Dana  (Ky.)  57,  12  Eng.  Rul.  Cas.  745. 

52,  33  Am.  Dec.  528.  1.  Wilson  v.  Herbert,  41  N.  J.  I* 

16.  Richardson     ^.     Richardson,    4  454,  32  Am.  Rep.  243. 

Port.    (Ala.)   467,  30  Am.  Dec.  538.       2.  McCormick  v.  Holbrook,  22  la. 
Note:  15  Ann.  Cas.  377.  487,  92  Am.  Dec  400. 
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cutions  that  when  an  exception  or  proviso  is  embodied  in  the  enact- 
ing clause  of  a  statute  or  contract,  it  must  be  negatived  in  the  com- 
plaint or  indictment,  but  if  it  is  foixnd  in  a  subsequent  distinct  clause 
or  section  of  the  statute  or  covenant,  then  there  need  be  no  negation.* 
So  where  by  statute  a  general  capacity  to  contract  is  conferred  on  a 
married  woman,  but  with  the  exception  in  a  separate  clause  that 
she  shall  not  have  power  to  bind  herself  by  a  contract  of  suretyship, 
it  has  been  held  that,  in  an  action  on  a  note  executed  by  a  married 
woman  alone,  the  complaint  need  not  negative  that  she  executed 
the  same  as  a  surety.*  Under  the  statutes  which  confer  on  a  'mar- 
ried woman  full  capacity  to  sue  as  a  feme  sole  there  is  of  course  no 
necessity  to  show  in  the  complaint  anything  with  respect  to  her 
capacity  to  sue;  and  under  a  statute  conferring  on  her  the  right 
to  sue  with  respect  to  her  separate  property  it  has  been  held  unneces- 
j:ary  to  allege  or  show  in  the  complaint  her  right  to  bring  the  action 
in  this  respect,  it  being  sufficient  if  the  facts  disclosed  at  the  trial 
establish  her  right  to  recover.* 

Actions  by  Husband  in  Respect  to  Wife's  Property 

457.  Actions  Relating  to  Wife's  Real  Estate. — ^As  heretofore  shown, 
at  common  law  a  husband  acquired  an  estate  during  coverture,  jure 
uxoris,  in  the  wife's  real  estate,^  and  by  virtue  of  such  estate  could 
maintain  the  usual  actions  for  injuries  to  the  possession.'  Thus, 
he  was  permitted  to  sue  in  trespass  without  the  joinder  of  his  wife 
for  an  injury  to  the  possession,®  although,  on  the  other  hand,  espe- 
cially where  the  injury  was  in  respect  to  the  inheritance,  it  was  unques- 
tionably permissiblS  to  join  the  wife,  as  the  cause  of  action  would 
survive  to  her  on  the  husband's  death.*  A  husband  cannot  sue  alone 
in  equity  to  protect  his  wife's  interest  in  real  estate  but  both  should 
join  in  the  suit,  since  unless  she  is  before  the  court  no  decree  can 
be  rendered  affecting  her  rights  in  the  premises.^^^ 

458.  Actions  Relating  to  Wife's  Chattels  and  Choses  in  Action. — 
As  heretofore  shown  at  common  law  on  marriage  a  wife's  personal 

3.  See  Indictments  and  Ikporma-  lieux,  21  Pa.  St.  176,  44  Am.  Dec.  117 ; 
TiONs;  Pleading.  Bishop  v.  Readsboro  Chair  Mfg.  Co., 

4.  Miller  v.  Shields,  124  Tnd.  166.  85  Vt.  141,  81   Atl.  454,  Ann.   Cas. 
24  N.  E.  670,  8  L.R.A.  406.    As  re-  1914B  1163,  36  L.R.A.(N.S.)  1171. 
gards  the  capacity  of  a  married  woman       8.  Fairchild  v.  Chastelleux,  1  Pa.  St. 
to  enter  into  a  contract  of  guaranty  or  176,  44  Am.  Dec.  117. 

suretyship,  see  supra,  par.  335  et  seq.  9.  Bishop  v.  Readsboro  Chair  Mfg. 

5.  Hubert  v.  Fera,  99  Mass.  198,  96  Co.,  85  Vt,  141,  81  Atl.  464,   Ann. 
Am.  Dec.  732.  Cas.    1914B    1163,    36    LJl.A.(N.S.) 

6.  See  supra,  par.  67.  1171. 

7.  Harrod  v.  Mvers,  21  Ark.  592.  76  10.  Eyster  v.  Hatheway,  60  111.  521, 
Am.  Dec.  409;  Fairchild  v.   Chastel-  99  Am.  Dec.  537. 
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chattels  became  absolutely  vested  in  the  husband,^^  and  not  only 
could  he  sue  alone  therefor^  but  according  to  the  better  view  he  must 
have  done  so,  as  the  law  transferred  her  chattels  to  him  and  she 
had  no  interest  therein.^*  On  the  other  hand,  while  at  common  law 
a  husband  by  virtue  of  the  marriage  was  entitled  to  reduce  to  his 
possession  for  his  individual  use  the  wife's  choses  in  action,  if  they 
were  not  reduced  to  his  possession  during  coverture,  they  survived 
to  the  wife  on  his  death.^'  In  respect  to  her  choses  in  action  accru- 
ing before  the  marriage  the  husband  in  an  action  therefor  was  required 
to  join  his  wife,  as  he  could  have  no  claim  thereto  in  his  own  name 
or  in  his  own  right.  ^^  On  the  other  hand  as  regards  ordinary  choses 
in  action  accruing  during  coverture  he  could  maintain  an  action 
thereon  without  t^e  joinder  of  his  wife,  though  in  such  a  case  he 
could  join  her  if  he  so  desired  as  the  cause  of  action  would  survive 
to  the  wife  in  case  of  his  death  before  recovery.**  In  case,  however, 
a  note  was  executed  to  a  married  woman  during  coverture  if  they 
joined  in  an  action  thereon  it  had  to  be  as  husband  and  wife  and 
not  as  individuals,  since  in  such  a  case  to  show  a  cause  of  action  in 
the  husband  it  was  necessary,  not  only  to  read  the  note  in  evidence 
but  to  go  further  and  prove  an  independent  fact,  to  wit:  that  they 
sustained  to  each  other  the  relation  of  husband  and  wife.**  Where 
the  chose  in  action  consisted  in  a  legacy  left  to  the  wife  the  cases 
are  not  entirely  agreed  as  to  joinder  of  parties.  The  prevailing  doc- 
trine seems  to  be  the  same  as  in  other  choses  in  action,  viz.:  that 
the  husband  might  sue  alone  or  might  join  his  wife  in  a  suit  to 
reduce  the  chose  to  possession.*^  In  case  a  husband  resorted  to  a 
bill  in  equity  to  recover  her  personal  property  or  to  reduce  her  choses 
in  action  to  possession,  he  was  required  to  join  his  wife,  the  reason 
for  this  being  that  a  court  of  equity  would  not  aid  a  husband  in 
this  respect  without  securing  to  the  wife  reasonable  support.*^ 

459.  Effect  of  Modem  Statutes  on  Actions  by  Husband  Generally. — 
Under  the  modem  statutes  abolishing  the  common  law  right  of  a 
husband  to  his  wife's  personal  property  there  is  no  interest  therein 
in  him  which  by  reason  solely  of  the  marriage  relation  will  entitle 
him,  as  a  general  rule,  to  sue  for  loss  or  injury  to  her  property.** 

11.  See  supra,  par.  72.  Note:  46  Am.  Dec  48. 

12.  Wellborn  v.  Weaver,  17  Ga.  267,  16.  Milton  v.  Haden,  32  Ala.  30,  70 
63  Am.  Dec.  235.  Am.  Dec,  523. 

13.  See  supra,  par.  77  et  seq.  17.  Note :  46  Am.  Dee.  48. 

14.  Fairchild  v.  Chastelleuz,  1  Pa.  18.  Note:  46  Am.  Dec.  48.  See  su- 
St.  176,  44  Am.  Dec.  117.  pra,   par.   95,   as  regards   the   wife's 

Note:  46  Am.  Dec.  48.  equity  to  a  settlement. 

15.  Wilton  V.  Haden,  32  Ala.  30,  70  19.  Mitchell  v.  Georgia,  etc.,  Ry.,  Ill 
Am.  Dec.  523;  Ham  v.  Boody,  20  N.  Ga.  760,  36  S.  E.  971,  51  L.R^.  622; 
H.  411,  51  Am.  Dec.  235 ;  Boozer  v.  Noble  v.  Milliken,  74  Me.  225,  43  Am. 
Addison,  ^  Rich.  Eq.  (S.  C.>  273,  46  Rep.  581;  Hackett  v.  Hewitt,  57  Vt. 
Am.  Dee.  43.  442,  52  Am.  Rep.  132. 
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Thus  it  has  been  held  that  where  a  husband  ships  goods  by  a  carrier 
acting  merely  as  the  agent  of  his  wife,  he  cannot  sue  the  carrier  for 
their  loss.**  Likewise,  where  in  traveling,  property  belonging  to  both 
husband  and  wife  is  placed  in  a  trunk  which  is  intrusted  to  an  inn- 
keeper, it  has  been  held  that  the  husband  cannot,  in  the  event  of  loss, 
recover  for  the  loss  of  the  property  belonging  to  the  wife.^  Still 
there  may  be  such  a  contract  relation  between  a  defendant  and  the 
husband  as  will  authorize. the  latter  to  sue  for  a  loss  of  his  wife's 
property.  Thus  it  has  been  held  that  a  husband  may  sue  a  carrier 
for  the  loss  of  baggage  belonging  to  his  wife,  where  he  buys  the 
railroad  tickets  for  himself  and  wife,  and  has  their  baggage  checked 
thereon.*  Where  a  husband's  common  law  right  in  his  wife's  real 
estate  has  been  abolished,  it  has  been  held  that  a  man  living  with 
his  family,  which  he  supports  on  his  wife's  premises,  has  no  property 
right,  which  will  entitle  him  to  maintain  an  action  for  a  nuisance 
which  subjects  himself  and  family  to  annoyance  and  discomfort. 
In  such  a  case  there  is  no  legal  distinction  between  the  husband's 
situation  and  that  of  a  lodger  or  guest  in  the  house;  and  there  is 
no  reason  why  if  he  could  maintain  an  action,  each  member  of  the 
household  could  not  maintain  one  likewise  for  her  or  his  separate 
injury  of  the  same  kind.*  Where  the  capacity  is  given  to  a  married 
woman  to  contract  and  to  sue  for  the  enforcement  of  her  contracts, 
it  seems  that  she  must  sue  alone  in  her  contracts;  husband  and  wife 
cannot  recover  jointly  for  a  breach  of  the  wife's  contracts.*  Under 
the  code  form  of  procedure  where  the  distinction  between  actions  at 
law  and  in  equity  are  abolished,  it  has  been  held  that  the  claim  of 
a  husband  and  that  of  his  wife,  though  separate  and  distinct  as  to 
the  damages  to  property  rights,  may  be  so  connected  in  their  founda- 
tion on  the  same  wrongful  act  of  a  third  person  that  they  may  join 
in  an  action  for  the  redress  of  their  common  wrong.  Thus  where  a 
husband  and  wife  are  induced  by  fraud  to  convey  his  lands,  the 
wife  joining  in  the  conveyance  to  release  her  dower,  it  has  been  held 
that  they  may  join  in  an  action  for  damages  for  the  fraud,  the  hus- 

20.  Mitchell   v.    Georgia,   etc.,   Ry.,  S.  R.  533,  7  Ann.  Cas.  57,  1  L.R.A. 

111  Ga.  760,  36  S.  E.  971,  51  L.R.A.  (N.S.)  352.    See  Carriers,  vol.  5,  p. 

622.     See  generally,  Carriers,  vol.  4,  178,  as  regards  general  liabHity  of  car- 

p.  040,  as  regards  persons  to  whom  rier  for   baggage   as   affected  by   its 

carrier  is  responsible  for  goods  lost  ownership, 

or  damaged.  3.  Kavanagh  v.  Barber,  131  N.  Y. 

1.  Noble  v.  Milliken,  74  Me.  225,  43  211,  30  N.  E.  235, 15  L.R.A.  689.  See 
Am.  Rep.  581.  See  generally,  Inn-  generally,  Nuisances,  in  regard  to  the 
KEEPERS,  as  regards  their  liability  for  question  as  to  how  far  a  property  right 
guests'  property.  is  necessary  to  sustain  an  action  for  a 

2.  Jacksonville,  etc.,  R.  Co.  v.  Mitch-  private  nuisance. 

ell,  32  Fla.  77,  13  So.  673,  21  L.R.A.       4.  Sheldon  v.   The  Uncle.  Sam,   18 
487;  Withey  v.  Pere  Marquette  R.  Co.,  CaL  526>  79  Am.  Dec  193. 
141  Mich.  412,  104  N.  W.  773,  113  A. 
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band's  claim  being  for  the  fraud  as  related  to  hLs  ownership  and 
the  wife's  claim  as  to  the  injury  to  her  dower  right.*  Similarly  it 
has  been  held  that  a  husband  and  wife  may  maintain  a  joint  action 
for  the  breach  of  a  contract  made  with  them  jointly  by  which  a 
third  person  undertakes  to  take  charge  of  and  safely  keep  the  remains 
of  their  deceased  child  until  they  are  ready  to  inter  the  same.*  Where 
a  husband  is  the  bailee  of  his  wife's  property,  the  general  rule  that 
a  bailee  has  such  a  special  property  or  right  as  to  entitle  him  to  pro- 
tect it  against  wrongdoers  has  been  held  applicable  and  he  has  been 
permitted  to  sue  for  and  recover  damages  for  its  injury,  loss  or  destruc- 
tion caused  by  the  negligence  of  a  third  person.' 

Hvsband's  Action  for  Loss  of  Consortvwm,  etc. 

460.  In  General. — ^It  was  well  settled  at  an  early  date  that  a  hus- 
band had  such  a  legal  right  to  his  wife's  services  and  companionship 
that  he  could  maintain  an  action  for  damages  for  a  loss  thereof 
resulting  from  the  negligent  or  wrongful  act  of  a  third  person ;  hence 
as  a  general  rule  if  by  any  injury  wrongfully  or  negligently  inflicted 
on  a  wife  the  husband  is  deprived  of  her  society  he  has  at  common 
law  a  right  of  action  therefor  per  quod  consortium  amisit.*  By  the 
word  "companionship"  or  "society"  of  the  wife  which  is  embraced 
in  the  legal  term  "consortium"  as  used  in  this  connection  is  meant 

5.  Simar  v.  Canaday,  53  N.  Y.  298,  42  la.  288,  20  Am.  Rep.  618;  Kelly 
13  Am.  Rep.  623.  v.  New  York,  etc.,  R.  Co.,  168  Mass. 

6.  Renihan  v.  Wright,  126  Ind.  536,  308,  46  N.  E.  1063,  60  A.  S.  R,  397, 
25  N.  E.  822,  21  A.  S.  R.  249,  9  L.R. A.  38  L.R. A.  631 ;  Skaglund  v.  Minneapo- 
614.  lis  St.  R.  Co.,  45  Minn.  330,  47  N.  W. 

7.  Godfrey  v.  Pullman  Co.,  87  S.  C.  1071,  22  A.  S.  R.  733,  11  L.R.A.  222 ; 
361,  69  S.  E.  666,  Ann.  Cas.  1912B  Magean  v.  Great  Northern  Ry.  Co.,  103 
971.  See  generally,  Bailments,  vol.  3,  Minn.  290,  115  N.  W.  661,  946,  14 
p.  127  et  seq.  Ann.  Cas.  651,  16  L.R.A.(N.S.)  611; 

8.  Birmingham  Southern  R.  Co.  v.  Smith  v.  City  of  St.  Joseph,  65  Mo. 
linter,  141  Ala.  420,  38  So.  363,  109  456, 17  Am,  Rep.  660 ;  Furnish  v.  Mis- 
A.  S.  R.  40,  3  Ann.  Cas.  461;  Bir-  souri  Pac.  Ry.  Co.,  102  Mo.  669,  15 
mingham,  etc.,  Co.  v.  Girad,  164  Ala.  S.  W.  315,  22  A.  S.  R,  800 ;  Hopkins 
10,  61  So.  242,  137  A.  S.  R.  17;  Ala-  v.  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9,  72 
bama  City,  etc.,  R.  Co.  v.  Appleton,  Am.  Dec.  287;  Garrison  v.  Sun  Print- 
171  Ala.  324,  64  So.  638,  Ann.  Cas.  ing,  etc.,  Ass'n,  207  N.  Y.  1, 100  N  E. 
1913A  1181;  Marri  v.  Stamford,  etc.,  430,  Ann.  Cas.  1914C  288,  46  L.R.A. 
R.  Co.,  84  Conn.  9,  78  Atl.  682,  Ann.  (N.S.)  766;  Holleman  v.  Harward,  119 
Cas.  1912B  1120,  33  L.R.A.(N.S.)  N.  C.  160,  26  S.  E,  972,  66  A.  S.  R. 
1042;  Georgia,  etc.,  Co.  v.  Tice,  124  Ga.  672,  34  L.R.A.  803;  Kimberly  v.  How- 
469,  62  S.  E.  916,  4  Ann.  Cas.  200;  land,  143  N.  C.  398,  56  S.  E.  778,  7 
Chicago,  etc.,  R.  Co.  v.  Dunn,  52  111.  L.R.A. (N.S.)  545;  Sellick  v.  Janes- 
260,  4  Am.  Rep.  606;  Citizens  St.  R.  ville,  104  Wis.  670,  80  N.  W.  944,  76 
Co.  V.  Twinance,  121  Ind.  375,  23  N.  A.  S.  R.  892,  47  L.R.A.  691. 

E.  159,  7  L.R.A.  352;  McDonald  v.  Notes:  48  Am.  Dee.  619;  28  A.  S. 
Chicago,  etc.,  R.  Co.,  26  la.  124,  95  R.  80;  11  L.R.A.  222;  33  L.R.A.(N.S.) 
Am.  Dec.  114;  Newhirter  v.  Hatten,   1042;  L.R.A.1915D  524. 
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such  capacities  for  usefulness,  aid,  and  comfort  as  a  wife  which* she 
possessed  at  the  time  of  the  injury;  and  any  diminution  of  those 
capacities,  by  the  acts  or  negligent  omissions  of  the  defendant,  consti- 
tute a  just  basis  for  an  award  of  compensatory  damages  therefor.^  It 
has  been  said  that  a  husband  is  not  the  master  of  his  wife,  and  can 
maintain  no  action  for  the  loss  of  her  services  as  his  servant,  that 
his  interest  is  expressed  by  the  word  consortium — the  right  to  the 
conjugal  fellowship  of  the  wife,  to  her  company,  co-operation,  and 
aid  in  every  conjugal  relation.**  On  the  other  hand  there  is  author- 
ity for  the  position  that  the  husband  cannot  recover  for  the  loss  or 
impairment  of  the  value  to  him  of  his  wife's  "society,"  "companion- 
ship" and  "solace,"  that  these  are  sentimental,  intangible  injuries 
which  the  law  cannot  measure.**  As  a  general  rule  a  defendant 
cannot  be  held  liable  to  a  husband  for  consequential  damages  result- 
ing to  him  from  an  injury  to  his  wife  in  his  loss  of  her  services,  etc., 
unless  the  defendant  would  have  been  liable  directly  to  the  wife  for 
the  injury  to  her  occasioning  the  consequential  loss  to  the  husband.** 
If  a  wife  was  injured  before  her  marriage  the  husband  has  no  right 
to  recover  for  loss  of  services  occasioned  thereby  since  he  lost  noth- 
ing by  this  particular  disability  of  the  wife;  when  he  married  her 
the  deprivation  existed,  and,  consequently,  he  never  possessed  or 
became  entitled  to  that  which  had  suflFered  impairment.*'  Where  a 
wife  dies  while  living  apart  from  her  husband,  it  has  been  held 
that  no  action  lies  by  him  against  a  third  person  for  excluding  him 
from  the  funeral  held  on  the  premises  of  such  third  person.** 

461.  Effect  of  Recovery  by  Wife. — ^Recovery  for  injuries  to  a  wife 
in  an  action  by  her  in  which  her  husband  joined  for  comformity  is 
no  bar  to  the  husband's  action  alone  for  the  loss  of  her  services  and 
expenses  incurred  by  reason  thereof,  since  the  two  causes  of  action 

9.  Birmingham  Southern  Ry.  Co.  v.  L.R.A.(N.S.)  1152;  Garrison  v.  Sun 
Lintner,  141  Ala.  420,  38  So.  363,  109  Printing,  etc.,  Ass'n,  207  N.  Y.  1,  100 
A.  S.  R.  40,  3  Ann.  Cas.  461;  Furnish  N.  E.  430,  Ann.  Cas.  1914C  288,  45 
V.  Missouri  Pac.  R.  Co.,  102  Mo.  669,  L.R.A.(N.S.)  766. 

16  S.  W.  315,  22  A.  S.  R.  800;  Sellick       This  rule,  however,  is  not  universal 

V.  Janesville,  104  Wis.  570,  80  N.  W.  since  it  has  been  held  that  a  husband 

944,  76  A.  S.  R.  892,  47  L.R.A.  691.  could  recover  for  loss  of  his  wife's 

10.  Bigaoutte  v.  Paulet,  134  Mass.  services,  etc.,  caused  by  the  defend- 
123,  45  Am.  Rep.  307.  ant's  selling  her  drugs  knowing  that  she 

11.  Bawdle  v.  Detroit  St.  Ry.  Co.,  was  addicted  to  the  drug  habit  and  it 
103  Mich.  272,  61  N.  W.  529,  50  A.  is  inconceivable  that  any  right  of  ae- 
S.  R.  366;  Blair  v.  Seitner  Dry  Goods  tion  in  favor  of  the  wife  could  have 
Co.,  184  Mich.  304,  151  N.  W.  724,  arisen  from  her  voluntary  use  of  the 
L.R:A.1915D  524;  Hawkins  v.  Front  drugs  so  procured.  See  infra,  par. 
St.  Cable  R.  Co.,  3  Wash.  592,  28  Pac.  465. 

1021,  28  A.  S.  R.  72, 16  L.R.A.  808.  13.  Note:  4  Ann.  Cas.  209. 

12.  Jackson  v.  Boston  Elevated  R.  14.  Wilson  v.  Brown,  13  R.  I.  ^1^ 
Co.,  217  Mass.  515,  105  N.  E.  379,  51   43  Am.  Rep.  58. 

1412 


13  R.  C.  L.  HUSBAND  AND  WIFE  t  462 

are  separate  and  distinct.^*  On  a  similar  ground  it  has  been  held 
that  a  recovery,  under  the  death  by  wrongful  act  statute,  by  an 
administrator  for  the  loss  resulting  from  the  death  of  a  married 
woman,  constitutes  no  bar  to  a  recovery  by  the  husband  for  the  loss 
of  his  wife's  services,  etc.,  and  expenses  incurred  to  the  time  of  her 
death.**  There  is  authority  for  the  position,  however,  that  in  view 
of  the  object  and  purpose  of  this  class  of  statutes,  a  recovery  by  the 
husband  as  administrator  of  the  wife  which  would  inure  to  the  benefit 
of  the  husband  would  bar  his  action  for  loss  of  her  services,  as  the 
husband  must  accept  the  benefits  which  the  statute  secures  him  in 
lieu  of  those  he  possessed  at  common  law.*'  In  the  federal  supreme 
court  in  an  action  of  assumpsit  against  a  carrier  brought  by  the 
husband  for  damages  occasioned  him  by  his  wife's  injury  through 
the  defendant's  negligence,  it  was  held  that  the  hui^and  was  hatred 
from  maintaining  the  action  by  a  judgment  in  the  plaintiff's  favor 
in  a  former  joint  action  of  assumpsit  brought  by  the  husband  and 
wife.*®  The  question  as  to  the  effect  of  a  judgment  in  an  action 
for  the  recovery  of  damages  for  an  injury  to  the  wife  as  res  judicata 
in  a  subsequent  action  by  the  husband  for  the  loss  of  his  wife's  serv- 
ices, etc.,  or  vice  versa,  is  hereafter  discussed.** 

462.  Effect  of  Modern  Statutes. — According  to  the  great  weight  of 
authority  statutes  giving  to  a  married  woman  the  right  to  her  earn- 
ings in  her  separate  rrade  or  business  or  to  sue  in  her  own  name 
for  personal  injuries  to  her,  do  not  deprive  the  husband  of  his  right 
to  recover  for  the  loss  resulting  from  her  inability  to  render  the 
ordinary  household  or  domestic  services  and  his  deprivation  of  her 
society  and  its  comforts.'*    The  reason  for  this  is  that  while  such 

15.  Smith  v.  St.  Joseph,  65  Mo.  466,  The  court  however  said :  ''A  different 
17  Am.  Rep,  660 ;  Selleck  v.  Janes-  rule  prevails  when  the  action  is  in  tort 
ville,  104  Wis.  570,  80  N.  W.  944,  76  against  the  carrier  for  a  breach  of  his 
A.  S.  R.  892,  47  L.R.A.  691.  public  duty,  except,  perhaps,  in  states 

Note:  33  L.R.A.(N.S.)  1046.  where,  by  statute,  the  husband  may, 

See  infra,  par.  483,  as  to  the  dis-  in  such  an  action,  add  claims  in  his 

tinct  character  of  the  two  causes  of  own  right  to  those  of  his  wife." 
action.  19.  See  infra,  par.  464. 

16.  Magean  v.  Great  Northern  Ry.  20.  Chicago,  etc.,  R.  Co.  v.  Haney, 
Co.,  103  Minn.  551,  115  N.  W.  651,  63  Fed.  39,  12  C.  C.  A.  190,  26  L.R.A. 
946,  14  Ann.  Cas.  551  and  note,  15  42;  Birmingham  Southern  Ry.  Co.  v. 
L.R,A.(N.S.)  511.  See  also  Billings-  Lintner,  141  Ala.  420,  38  So.  363,  109 
ley  V.  St.  Louis,  etc.,  R.  Co.,  84  Ark.  A.  S.  R.  40,  3  Ann.  Cas.  461;  Lewis 
617,  107  S.  W.  173,  120  A.  S.  Ri  95  v.  Atlanta,  77  Ga.  756,  4  A.  S.  R.  108 ; 
(decided  under  statutes  expressly  pre-  Georgia,  etc.,  Co.  v.  Tiee,  124  Ga.  459, 
serving  husband's  right  of  action  for  52  S.  E.  916,  4  Ann.  Cas.  200;  Chicago, 
loss  of  wife's  services.)  etc.,  R.   Co.  v.  Dunn,  52  111.  260,  4 

17.  Louisville,  etc.,  R.  Co.  v.  McEl-  Am.  Rep.  606;  Citizens'  St.  R.  Co.  v. 
wain,  98  Ky.  700,  34  S.  W.  236,  56  Twiname,  121  Ind.  375,  23  N.  E.  159,  7 
A.  S.  R.  385,  34  L.R.A.  788.  L.R.A.  352;  Newhirter  v.  Hatten,  42 

18.  Pollard  v.  Railroad  Company,  la.  288,  20  Am.  Rep.  618;  Kelly  v. 
101  U.  S.  223,  25  U.  S.  (L.  ed.)  840,  New  York,  etc.,  R.  Co.,  168  Mass.  308, 
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Statutes  may  abridge  a  husband's  right  to  compel  his  wife  to  work 
for  him  he  still  has  a  right  to  her  society  and  assistance  different 
in  character  and  degree  from  that  which  other  people  have  or  which 
she  is  at  liberty  to  give  them,  and  the  husband  may  still  recover 
compensation  for  the  wrongful  injury  to  such  right.^  So  it  has 
been  held  that  the  modem  statutes  enlarging  the  property  rights 
of  a  married  woman  and  authorizing  her  to  sue  for  injuries  to  her 
person  and  property  do  not  prevent  a  husband  from  maintaining 
an  action  against  a  third  person,  who  trespasses  on  the  home  prem- 
ises, though  title  thereto  is  in  the  wife,  and  grossly  insults  her  by 
attempting  to  seduce  her,  and  in  such  an  action  both  actual  and 
exemplary  damages  are  recoverable  by  the  husband.'  On  the  other 
hand,  there  is  well  considered  authority  for  the  position  that  a  man 
c&nnot  recover  for  loss  of  the  society  or  those  personal  services  of 
his  wife  formerly  embraced  by  the  term  "consortium,"  through  inju- 
ries negligently  inflicted  on  her  by  another,  where  the  statutes  have 
conferred  on  her  a  legal  entity  of  her  own,  and  relieved  her  of  the 
obligation  to  perform  services  which  she  formerly  owed  him;  that 
as  regards  the  recovery  for  personal  injuries  as  distinguished  from 
a  direct  invasion  of  the  right  of  consortium  by  seduction  of  the  wife, 
etc.,  husband  and  wife  are  placed  on  the  same  basis,  and  his  right 
to  recover  for  the  loss  of  his  wife's  services,  etc.,  embraced  in  the 
term  consortium,  a  right  which  never  existed  in  favor  of  the  wife, 
has  been  taken  away,  and  all  elements  of  damages  to  the  wife  are 
to  be  redressed  and  recovered  in  her  action  for  the  injuries  she  has 
received.*  The  right,  however,  of  the  husband  to  recover  for  the 
expenses  incurred  by  him  on  account  of  the  injuries  to  his  wife  still 
remains,  though  the  right  to  recover  for  loss  of  services,  etc.,  included 
in  the  term  consortium  has  been  taken  away.* 

463.  Effect  of  Negligence  or  Consent  of  Wife. — It  has  been  held, 
and  this  would  seem  proper  on  principle,  that  a  wife's  contributory 
fault  may  constitute  a  defense  to  an  action  by  the  husband  for  the 

46  N.  E.  1063,  60  A.  S.  R.  397,  38  168  Mass.  308,  46  N.  E.  1063,  60  A. 

L.R.A.  631;  Magean  v.  Great  Northern  S.  R.  397,  38  L.R.A.  631. 

R.  Co.,  103  Minn.  290,  115  N.  W.  661,  2.  Bame  v.  Clark,  148  N.  C.  364,  62 

946, 14  Ann.  Cas.  551, 15  L.R.A.(N.S.)  S.  E.  418,  16  Ann.  Cas.  73,  19  L.R.A. 

511 ;  Filer  v.  New  York  Central  R.  Co.,  (N.S.)  1033. 

49  N.  Y.  47,  10  Am.  Rep.  327;  Stan-  3.  Marri  v.  Stamford  St.  R.  Co.,  84 

din  V.  Pennsylvania  R.  Co.,  214  Pa.  St.  Conn.  9,  78  Atl.  582,  Ann.  Cas.  1912B 

189,  63  Atl.  467,   6  Ann.   Cas.  408;  1120  and  note,*  33  L.R.A.(N.S.)  1042 

Selleck  v.  Janesville,  104  Wis.  570,  80  and  note;  Blair  v.  Seitnir  Dry  €k>ods 

N.  W.  944,  76  A.  S.  R.  892,  47  L.R.A.  Co.,  184  Mich.  304,  161  N.  W.  724, 

691.  L.R.A.1915D  624. 

Notes:      33      L.R.A.(N.S.)      1046;  4.  Marri  v.  Stamford,  etc.,  R.  Co., 

L.R.A.1915D  526;  4  Ann.  Cas.  206;  84  Conn.  9,  78  Atl.  582,  Ann.   Cas. 

Ann.  Cas.  1912B  1125.  1912B   1120,    33   L.R.A.(N.S.)    1042. 

1.  Kelly  V.  New  York,  etc.,  R.  Co., 
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loss  of  her  society  and  the  expense  of  her  cure,  although  the  statutes 
have  emancipated  her  from  many  common  law  disabilities  and  re- 
lieved the  husband  from  responsibility  for  civil  injuries  committed 
by  her.*  The  cogent  reason  for  this  view  is  that  if  the  person  from 
whom  the  right  of  service  and  society  is  derived  is  capable  of  taking 
ordinary  precautions  to  insure  her  own  safety,  and  the  person  to 
whom  the  right  of  service  belongs  suffers  her  to  go  abroad  unattended, 
and  to  exercise  her  own  faculties  of  self-preservation,  it  is  no  more 
than  reasonable  to  hold  him  responsible,  in  a  suit  for  loss  of  society 
and  service,  for  the  manner  in  which  such  faculties  have  been  exer- 
cised. The  fact,  therefore,  that  a  husband  permits  his  wife  to  control 
her  own  movements  and  to  provide  for  her  own  safety,  on  the  evi- 
dent assumption  that  she  is  competent  to  do  so,  precludes  him  from 
asserting,  in  a  suit  against  a  third  party  for  loss  of  service  or  society 
or  for  a  loss  of  property,  that  he  is  not  responsible  for  her  contribu- 
tory fault  whereby  loss  was  occasioned.*  Also  that  the  contributory 
negligence  of  the  wife  would  have  the  effect  of  defeating  the  hus- 
band's right  of  action  would  seem  to  follow  from  the  general  rule 
heretofore  stated  that  ordinarily  a  defendant  cannot  be  held  liable 
for  consequential  injuries  to  the  husband  unless  he  also  would  have 
been  liable  to  the  wife  for  the  direct  injuries  to  her.^  Since  a  hus- 
band has  no  right  to  withhold  from  his  wife  the  necessary  medical 
and  surgical  assistance  her  case  may  require,  it  has  been  held  that 
as  regards  a  recovery  by  a  husband  the  wife's  consent  to  the  perform- 
ance of  a  surgical  operation  on  her,  is  sufficient  to  justify  a  surgeon 
in  performing  it.® 

464.  Splitting  and  Joinder  of  Causes  of  Action;  Res  Judicata. — 
Where  a  husband  and  wife  are  both  at  the  same  time  injured  by 
the  same  act  of  negligence,  a  recovery  by  the  husband  for  the  injury 
to  himself  is  not  a  bar  to  a  subsequent  action  by  him  to  recover  for 
the  loss  of  the  society  and  services  of  his  wife,  and  expenses  incurred 
in  curing  her  of  the  injury  received.  In  such  a  case  two  separate 
and  distinct  causes  of  action  arise  in  favor  of  the  husband,  and  while 
he  may  join  the  same  in  separate  counts  in  one  action,  he  is  not 
required  to  do  so  under  the  penalty  of  the  general  rule  against  the 
splitting  of  a  cause  of  action.*  It  has  even  been  held  that  where 
from  a  single  tort  both  husband  and  wife  have  received  personal 
injuries,  the  husband  may  join  in  a  single  count  his  claim  for  inju- 

5.  Chicago,  etc.,  R.   Co.  v.  Haney,  6.  Chicago,  etc.,  R.  Co.  v.  Haney,  63 

eS  Fed.  39, 12  C.  C.  A.  190,  26  L.R.A.  Fed.  39,  12  C.  C.  A.  190,  26  L.R.A. 

42  and  note.  42. 

Note:  33  L.R.A.(N.S.)  1045.  7.  See  supra,  par.  460. 

As  regards  the  effect  of  the  negli-  8.  State  v.  Housekeeper,  70  Md.  162, 

fence  of  the  husband  upon  the  right  16  Atl.  382,  14  A.  8.  R.  340,  2  L.RJL 

of  the  wife  to  recover  for  injuries  to  687. 

herself,  see  infra,  par.  485  et  seq.  9.  Skaglund  ▼.  Minneapolis  St.  R« 
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ries  to  himself  and  his  claim  for  the  loss  of  his  wife's  services  by 
reason  of  her  injuries.*^  When  the  negligent  act  of  the  defendant 
results  in  a  loss  to  a  husband  by  reason  of  the  injury  to  the  wife 
consisting  of  his  loss  of  her  services,  society,  etc.,  present  and  future, 
and  also  his  expenditures  in  her  case  and  in  addition  an  injury  to 
his  personal  property,  the  cause  of  action  is  sole  and  single  with 
respect  to  all  such  items  and  a  recovery  for  the  whole  must  be  had 
in  a  single  action ;  the  cause  of  action  in  respect  to  the  several  items 
cannot  be  split.^*  As  a  general  rule  a  judgment  is  only  conclusive 
as  between  parties  to  the  action  in  which  it  was  rendered  and  their 
privies.**  Therefore  where  under  the  sanction  of  statute  a  married 
woman  is  permitted  to  sue  alone  for  personal  injuries  to  herself,  the 
amount  recovered  constituting  her  separate  property  in  which  the 
husband  has  no  interest,  it  is  held  that  a  recovery  by  a  wife  for 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant is  not  res  judicata  in  favor  of  the  husband  in  his  subsequent 
action  against  the  same  defendant  for  the  loss  of  his  wife's  serv- 
ices, etc.,  occasioned  by  the  injury  for  which  the  wife  recovered.** 
The  same  principle  obtains  where  the  husband  is  a  formal  party 
merely  to  ihe  action  for  the  recovery  by  the  wife,  the  amount  of 
the  recovery  in  her  action  inuring  to  her  sole  benefit.**  So  the 
action  by  the  wife  is  considered  res  inter  alios  acta  to  such  an  extent 
that  not  only  is  the  judgment  therein  not  conclusive  in  favor  of  the 
husband  in  his  subsequent  action,  but  it  has  been  held  not  even 
admissible  in  evidence  in  his  favor  to  prove  the  negligence  of  the 
defendant.***  Likewise  it  has  been  held  that  a  judgment  in  favor 
of  a  defendant  in  an  action  by  a  married  woman  for  personal  inju- 
ries is  not  conclusive  against  the  husband  in  an  action  by  him  to 
recover  for  the  loss  to  him  growing  out  of  her  injury.*^ 

465.  Particular  Causes  of  Action  or  Wrongful  Acts. — The  right  of 
action  on  the  part  of  the  husband  to  recover  for  the  loss  of  his  wife's 
services  and  companionship,  runs  through  the  whole  body  of  the 
common  law,  as  applied  to  particular  causes  of  action  or  wrongful 
acts.*'  Thus  a  husband  may  recover  for  the  loss  of  his  wife's  serv- 
ices and  companionship  as  well  as  for  the  necessary  medical  and 

Co.,  45  Minn.  330,  47  N.  W.  1071,  22  570,  80  N.  W.  944,  76  A.  S.  R.  892, 

A.  S.  R.  733,  11  L.R.A.  222.  47  L.R.A.  691. 

Note:  33  L.R.A.(N.S.)   1046.  14.  Walker  v.  PhUadelphia,  195  Pa. 

10.  Note :  3  Ann.  Cas.  465.  St.  168,  45  Atl.  657,  78  A.  S.  R.  801. 

11.  Birmingham  Southern  Ry.  Co.  v.  Note:  10  L.R.A.(N.S.)  140. 
Lintner,  141  Ala.  420,  38  So.  363,  109  15.  Walker  v.  Philadelphia,  195  Pa. 
A.  S.  R.  40,  3  Ann.  Cas.  461  and  note.  St.  168,  45  Atl.  657,  78  A.  S.  R.  801. 
See  generally,  Actions,  vol.  1,  p.  341  16.  Womach  v.  St.  Joseph,  201  Mo, 
et  seq.,  as  regards  splitting  cause  of  467,  100  S.  W.  443,  10  L.R.A.(N.S.) 
action.  140  and  note. 

12.  See  Judgments.  17.  Note:  33  L.R.A.(N.S.)  1044. 

13.  Selleck  v.  Janesville,  104  Wis. 
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other  expenses^  etc.,  occasioned  by  an  assault  and  battery  committed 
on  her.^^  Similarly  he  can  maintain  an  action  for  the  loss  of  her 
services,  etc.,  in  case  of  an  injury  to  his  wife  by  the  malpractice  of 
a  physician  or  surgeon,**  or  by  the  negligence  of  a  carrier.**  Where 
fright  unaccompanied  by  personal  violence  resulting  in  injuries  to 
a  person  from  the  wrongful  act  of  another  gives  rise  to  a  cause  of 
action  against  the  wrongdoer,*  injuries  so  caused  to  a  wife  and  occa- 
sioning the  husband'a  loss  of  her  services,  etc.,  will  ^ve  him  a  right 
of  action  therefor.*  Likewise  it  has  been  held  that  where  on  account 
of  the  negligence  of  a  telegraph  company  in  delivering  a  telegram 
summoning  a  physician,  a  married  woman  suffers  an  injury,  the 
husband  may  recover  for  the  loss  of  her  services,  etc.,  occasioned 
thereby.*  If  a  wife  is  injured  in  health  by  the  excessive  use  of 
drugs  such  as  opium  and  the  like  and  her  husband  suffers  the  loss 
of  her  services,  etc.,  thereby,  a  person  who  sells  her  the  drugs  against 
the  protest  of  the  husband,  knowing  that  she  is  addicted  to  the  drug 
habit  is,  it  has  been  held,  liable  to  the  husband.*  So  when  an  injury 
is  inflicted  on  a  wife  by  a  negligent  act,  the  husband's  right  of  recov- 
ery for  the  consequent  loss  of  her  services  and  companionship  has 
been  upheld ;  ^  as  has  been  also  a  recovery  for  a  husband's  loss  of  serv- 
ices and  companionship  occasioned  by  a  malicious  prosecution  of  his 
wife.*  It  seems  according  to  the  better  view  that  a  man  may  recover 
for  the  loss  of  services  of  his  wife  due  to  sickness  resulting  from 
mental  distress  caused  by  the  wilful  and  malicious  publication  con- 

.  W.  Note :  48  Am.  Dec.  619.  8.  Western  Union  Tel.  Co.  v.  Coo- 

19.  Cross     V.     Guthery,     2     Root  per,  71  Tex.  507,  9  S.  W.  598,  10  A. 
(Conn.)  90,  1  Am.  Dec.  61;  Long  v.  S.  R.  772,  1  L.R.A.  728.     See  Tbles- 
Morrison,  14  Ind.  595,  77  Am.  Dec.  graphs,  as  to  general  liability  for  neg- 
72;  Ne^diirter  v.  Hatten,  42  la.  288,  20  ligence  in  delivery  of  telegram. 
Am.  Rep.  618.  4.  HoUeman  v.  Harwood,  119  N.  C. 

Notes:  48  Am.  Dec.  619;  33  KR.A.  150,  25  S.  E.  972,  56  A.  S.  R.  672, 

(N.S.)  1045.  34  L.R.A.  803. 

See  generally,  Physicians  AND  SuR*  Notes:  48  Am.  Deo.  619;  52  Am. 

OBONS.  Rep.  388;  33  L.R.A.(N.S.)  1044. 

20.  Citizens'  St.  R.  Co.  v.  Twiname,  As  regards  the  right  of  a  wife  to 
121  Ind.  375,  23  N.  E.  159,  7  L.RA.  recover  when  drugs  were  sold  her  hus- 
352;  Kelly  v.  New  York,  etc.,  R.  Co.,  band,  see  infra,  par.  494. 

168  Mass.  308,  46  N.  E.  1063,  60  A.  6.  KeUy  v.  New  York,  etc.,  R.  Co., 

8.  R.  397,  38  L.R.A.  631;  Jackson  v.  168  Mass.  308,  46  N.  E.  1063,  60  A. 

Boston  Elevated  R.  Co.,  217  Mass.  515,  S.  R.  397,  38  L.R.A.  631 ;  Hopkins 

105  N.  E.  379,  51  L.R.A.(N.S.)  1152;  v.  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9, 

Cregin  v.  Brooklyn  Crosstown  R.  Co.,  72  Am.  Dec.  287. 

75  N.  Y.  192,  31  Am.  Rep.  459.  Note:  48  Am.  Dec.  620. 

Note.  48  Am.  Dec.  620.  6.  Rogers  v.  Smith,  17  Ind.  323,  79 

1.  See  Damages,  vol.  8,  p.  527  et  Am.  Dec.  483. 

■eq.  *      Note:  48  Am.  Dee.  620. 

2.  Kimberly  v.  Howland,  143  N.  C.  See  generally,  Malicious  Phosbcu* 
398,  55  S.  E.  778,  7  L.R.A.(N.S.)  546.  tion. 
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cerning  her  of  defamatory  words  actionable  per  se.'  So  a  husband 
has  been  held  entitled  to  recover  against  a  municipality  for  the  loss 
of  his  wife's  services,  etc.,  occasioned  by  an  injury  to  her  from  a 
defective  street;  ^  on  the  other  hand  statutes  relating  to  defective  high- 
ways and  streets  have  been  so  construed  as  to  preclude  a  recovery 
by  a  husband  for  the  loss  of  the  services  of  his  wife  caused  by  an 
injury  to  her  occasioned  by  a  defective  highway,  on  the  ground  that 
the  right  of  action  was  purely  statutory  or  that  for  an  injury  to  a 
wife  the  right  of  action  was  only  to  the  husband  and  wife  jointly 
or  in  her  separately.*  Questions  respecting  the  rights  of  a,  husband 
to  recover  for  the  enticement  or  the  alienation  of  his  wife's  affections 
or  for  criminal  conversation  are  discussed  later.** 

466.  Effect  of  Death  of  Husband  or  Wrongdoer. — ^The  authorities, 
though  few,  are  not  in  accord  on  the  question  as  to  the  eflfect  of  the 
death  of  a  husband  on  his  right  of  action  to  recover  for  tlie  loss 
of  his  wife's  services,  etc.,  resulting  from  an  injury  to  her.  This 
is  due  to  some  extent  to  the  difference  in  the  statutes  relating  to  the 
abatement  and  survival  of  causes  in  action,  though  also  to  some  extent 
to  the  nature  of  the  action.**  Under  a  statute  providing  for  the 
survival  of  tort  actions  for  an  injury  to  the  "property  rights  or 
interest  of  another"  it  has  been  held  that  a  right  of  action  by  a 
husband  for  the  loss  of  his  wife's  services  and  necessary  expenditures 
incurred  or  occasioned  by  a  personal  injury  to  her,  survives  the  death 
of  the  husband  in  favor  of  his  personal  representatives,**  although 
under  the  same  statute  it  has  been  held  that  as  regards  the  husband's 
loss  of  his  wife's  society  and  its  comforts  the  right  of  action  does 
not  survive  his  death.**  As  regards  the  right  of  the  husband  to 
maintain  his  action  against  the  executor  or  administrator  of  the 
wrongdoer,  it  was  the  rule  of  the  common  law  that  whether  his 
action  was  for  loss  of  services  or  consortium,  it  was  lost  or  perished 
with  the  death  of  the  wrongdoer;  the  injury  inflicted  being  the  act 
of  the  wrongdoer  who  escaped  by  death,  his  executor  or  adminis- 

7.  Garrison  ▼.    Sun   Printing,   etc.,       9.  Roberts  v.  Detroit,  102  Mich.  64, 
Ass'n,  207  N.  Y.  1,  100  N.  B.  430,   60  N.  W.  450,  27  L.R.A.  572. 

Ann.  Cas.  1914C  288,  45  L.R.A.(N.S.)  Note:  48  Am.  Dec.  620. 

766.  See  generally.  Highways,  ante,  p. 

Notes:  48  Am.  Dec.  620;  45  L.R.A.  306  et  seq.,  in  regard  to  liability  for 

(N.S.)  767.  injuries  occasioned  by  defective  high- 
See  generally,  Libel  and  Slander,  ways  and  streets. 

8.  Lewis  V.  Atlanta,  77  Ga.  756,  4  10.  See  infra,  par.  507,  535. 
A.  S.  R.  108;  Hunt  v.  Winfield,  36  11.  Note:  17  L.R.A.(N.S.)  570. 
Wis.  154,  17  Am.  Rep.  482;  Selleck  v.  12.  Cregin  v.  Brooklyn  Crosstown,R. 
Janesville,  104  Wis.  570,  8  N.  W.  944,  Co.,  75  N.  Y.  192,  31  Am.  Rep.  459. 
76  A.  S.  R.  892,  47  L.R.A.  691 ;  Smith  13.  Cregin  v.  Brooklyn,  etc.,  R.  Co., 
V.  St.  Joseph,  55  Mo.  456,  17  Am.  83  N.  Y.  595,  38  Am.  "Rep.  474.  Se« 
Rep.  660.  Abatbmbnt  and  Rbvival,  vol.  1,  p.  27 

Note :  48  Am.  Dec.  620.  et  seq.,  in  i^ard  to  the  general  sub jeot 
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trator  could  not  be  held  because  the  latter  had  committed  no  wrong 
in  his  personal  capacity  and  the  plea  which  must  have  been  not 
guilty  raised  only  the  issue  of  the  decedent's  death.^*  It  has,  more- 
over, been  held  that  such  an  action  is  not  saved  by  a  statute  provid- 
ing that  ''actions  ...  of  tort  for  assault,  battery,  imprisonment, 
or  other  damage  to  the  person  .  .  .  shall  not  abate  by  death," 
as  the  language  ''other  damage  to  the  person"  includes  such  damages 
only  as  result  from  direct  bodily  injury  but  excludes  consequential 
damages  suffered  by  those  who  are  injured  from  a  wrongful  inter* 
ference  with  their  rights,  and  where  a  husband  sues  because  the 
disability  to  the  wife  arising  from  the  tort  has  deprived  him  either 
of  her  services  or  companionship,  his  right  to  recover  rests  on  the 
ground  that  the  wrong  suffered  by  him,  while  personal  in  effect,  is 
regarded  as  purely  consequential  in  character.** 

467.  Effect  of  Death  of  Wife. — ^Though  it  was  the  general  rule  as 
laid  down  by  Lord  EUenborough  in  the  early  celebrated  case  of 
Baker  v.  Bolton  (1808  1  Camb.  493),  that  the  death  of  a  person 
could  not  be  complained  of  in  a  civil  court  as  an  injury  from  a 
wrongful  or  negligent  act,**  and  this  rule  applied  fully  to  a  recovery 
by  a  husband  for  the  loss  of  his  wife's  services  after  her  death  caused 
by  the  wrongful  or  negligent  act  complained  of,*'  it  has  been  deter- 
mined in  a  well  considered  recent  English  case  that  the  rule  laid 
down  by  Lord  EUenborough  did  not  apply  so  as  to  prevent  a  hus- 
band, in  an  action  based  on  contract,  from  recovering  in  a  proper 
case  damages  for  the  loss  of  his  wife's  services  for  a  period  subse- 
quent to  her  death.  Thus,  in  an  action  by  a  husband  against  a  vendor 
of  food  for  breach  of  the  implied  warranty  of  fitness  for  food,  it  was 
held  where  his  wife  died  from  eating  the  food,  that  he  could  recover 
damages  for  the  loss  of  her  services  for  a  period  after  her  death.** 
In  an  early  case  in  the  United  States  where  a  husband  engaged  a  sur- 
geon to  perform  an  operation  on  his  wife,  and  by  reason  of  the 
unskilful  manner  in  which  the  operation  was  performed  the  wife 
died,  the  husband  was  permitted  to  recover  for  loss  of  the  services 
and  company  of  his  wife  for  a  period  beyond  the  time  of  her  death.** 

of  what  action  survives  in  favor  of  L.R.A.(N.S.)  633  and  note, 

personal  representatives.  Note:  94  Am.  Dec.  588. 

14.  Hey  v.  Prime,  197  Mass.  474,  84  18.  Jackson  v.  Watson,  [1909]  2  K. 
N.  E.  141,  17  L.R.A.(N.S.)  570  and  B.  193,  78  L.  J.  K.  B.  587,  100  L.  T. 
note.  See  generally,  Abatement  and  N.  S.  799,  25  Times  L.  Rep.  454,  53 
Revival,  voL  1,  p.  29  et  seq.,  as  re-  Sol.  J.  447,  3  British  Rul.  Cas.  182 
gards  survival  of  actions  against  es-  and  note.  And  see  generally,  Death, 
tates  of  tortfeasors.  vol.   8,   p.   721,  as   regards  right   of 

15.  Hey  v.  $rime,  197  Mass.  474,  84  action  when  injury  causing  death  con- 
N.  E.  141,  17  L.R.A.(N.S.)  570.  siste  of  breach  of  contract. 

16.  See  Death,  vol.  8,  p.  719  et  seq.  19.  Cross     v.     Gnthery,     2     Boot 

17.  Sherlog  v.  Kelley,  200  Mass.  232,  (Conn.)  90,  1  Am.  Dee.  61. 
86  N.  E.  293,  128  A.  S.  R.  414,  19 
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This  view,  however,  upholding  the  right  of  a  husband  to  recover 
for  the  loss  of  his  wife's  services  resulting  from  her  death,  though 
his  action  was  based  on  contract,  has  been  denied.'^  At  the  present 
time  legislation  has  been  enacted  very  generally  in  the  United  States 
following  Lord  Campbell's  Act  giving  a  right  of  action  in  certain 
cases,  and  to  certain  persons,  for  injuries  resulting  in  the  death  of  a 
person.  Questions  arising  under  these  statutes  including  the  rights 
of  spouses  to  sue  for  the  death  of  each  other  have  been  fully  dis- 
cussed elsewhere.^  Irrespective  of  whether  in  case  of  a  wife's  death 
the  husband  could  recover  in  tort  for  the  loss  of  her  services  after 
her  death,  he  could  recover  it  seems  for  the  loss  of  her  services  up 
to  the  time  of  her  death  and  expenses  incurred,  and  his  right  of 
action  in  this  respect  is  now  generally  held  to  survive  the  death  of 
the  wife  and  does  not  abate  under  the  general  rule  that  actions 
founded  in  tort  abate  with  the  death  of  the  plaintifiF.'  Moreover,  a 
husband's  right  to  recover  is  not  defeated  by  her  death  where  the 
action  is  based  on  contract,  as  where  the  wife's  death  is  caused  by 
the  malpractice  of  a  surgeon  employed  by  a  husband  to  perform  an 
operation  on  the  wife  and  the  action  is  based  on  the  breach  of  the 
implied  contract  of  the  defendant  to  use  reasonable  skill  in  perform- 
ing the  operation. •  Also,  a  husband's  right  to  recover  for  the  loss 
of  his  own  time  and  the  necessary  funeral  expenses  incurred  result- 
ing from  his  wife's  death,  caused  by  the  negligent  act  of  the  defend- 
ant, has  been  upheld  regardless  of  any  statute.^ 

468.  Proof  of  Loss  and  Extent  of  Recovery  Generally. — ^It  has 
been  held  in  an  action  by  a  husband  to  recover  for  the  loss  of  the 
society  of  his  wife,  resulting  from  the  negligence  of  a  third  party, 
that  direct  proof  of  the  value  of  such  loss  is  not  required ;  for  on  the 
establishment  of  the  fact  of  such  loss,  the  assessment  of  reasonable 
compensation  therefor  necessarily  rests  in  the  discretion  of  the  court 

20.  Sherlog  v.  Kelley,  200  Mass.  232,  S.  R.  414,  19  L.R.A.(N.S.)  633;  Ma- 
86  N.  E.  293,  128  A.  S.  R.  414,  19  gean  v.  Great  Northern  Ry.  Co.,  103 
L.FJL.(N.S.)  633  (in  this  case  the  Minn.  290,  115  N.  W.  651,  946,  14 
action  was  in  form  ex  contractu  for  Ann.  Cas.  551,  15  L.R.A.{N.S.)  511; 
breach  of  the  implied  obligation  of  a  Philby  v.  Northern  Pac.  Ry.  Co.,  46 
physician  to  use  reasonable  skill  in  Wash.  173,  89  Pac.  468,  123  A.  S.  R. 
the  attendance  of  the  plaintiff's  wife,  926,  13  Ann.  Cas.  742,  9  L.R.A.(N.S.) 
thereby  causing  her  death.     The  deci-  1193. 

sion  of  the  court  was,  however,  some-  Notes:  94  Am.  Dec.  588;  19  L.R.A. 
what  influenced  by  its  conclusion  that    (N.S.)   636. 

the  statute  allowing  recovery  for  the  3.  Long  v.  Morrison,  14  Ind.  595,  77 
death  of  a  person  caused  by  the  wrong-  Am.  Dec.  72 ;  Sherlog  v.  Kelly,  200 
f  ul  act  of  a  third  person  was  exclu-  Mass.  232,  86  N.  E.  293,  128  A.  S.  R. 
sive  of  any  other  remedy.)  414,  19  L.R.A.(N.S.)   633. 

1.  See  Death,  voL  8,  p.  722  et  seq.       4.  Philby  v.  Northern  Pac.  Ry.  Co., 

2.  Long  V.  Morrison,  14  Ind.  595,  46  Wash.  173,  89  Pac.  468,  123  A. 
77  Am.  Dec.  72;  Sherlog  v.  Kelley,  S.  R.  926,  3  Ann.  Cas.  742,  9  L.R.A. 
200  Mass.  232,  86  N.  E.  293,  128  A.    (N.S.)  1193  and  note. 
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or  jury  trying  the  fact*  Nor  is  it  necessary  that  any  physical  serv- 
ices in  the  nature  of  those  rendered  by  a  servant,  should  have  been 
customarily  rendered  by  the  wife  in  order  to  justify  a  recovery.*  The 
value  of  the  loss  of  a  wife's  services  is  not  to  be  measured  by  exactly 
the  same  standard  as  if  she  were  a  mere  hired  servant.  The  law 
departs  from  a  strictly  pecuniary  yaluation  of  a  husband's  interest 
in  his  wife,  at  least  to  the  extent  of  recognizing  in  her  some  higher 
worth  to  him  than  that  which  appertains  to  his  other  servants.^ 
Hence,  it  is  said  to  be  impossible  to  lay  down  a  rule  by  which  the 
value  of  her  services  and  the  loss  of  the  wife's  society  can  be  exactly 
measured  in  dollars  and  cents;  that  all  a  judge  can  do  is  to  direct 
the  jury  to  allow  such  reasonable  sum  as  will  fairly  compensate  the 
husband  therefor  under  all  the  circumstances  of  the  case.*  A  hus- 
band's right  for  loss  of  consortium  may  extend  to  a  recovery  for 
the  loss  of  his  wife's  services  for  a  time  subsequent  to  the  commence- 
ment of  the  action  or  even  for  a  prospective  loss  beyond  the  time  of 
trial,  as  where  in  case  of  a  personal  injury  to  a  wife,  she  is  at  the 
time  of  trial  still  disabled  and  her  injuries  are  such  as  must  leave 
her  disabled  in  the  future.*  The  fact  that  a  wife  lives  with  her 
mother,  and  that  her  husband  is  not  able  to  support  her  in  her 
injured  condition,  does  not  prevent  him  from  recovering  for  the  loss 
of  her  services,  their  separation  not  being  the  result  of  domestic 
trouble  or  his  abandonment  of  her.**  If  the  husband  of  an  injured 
wife  uses  reasonable  care  in  the  employment  of  physicians  of  good 
reputation  to  attend  her,  he  is  not  responsible  for  their  failure  to 
exercise  the  highest  skill  and  adopt  the  best  means  to  effect  a  cure, 
nor  is  he  thereby  precluded  from  recovering  all  the  damages  sustained 
from  such  injury.**  In  a  number  of  cases  reviewing  courts  have  been 
called  on  to  determine  whether  damages  awarded  were  excessive  or 

5.  Furnish  v.  Missouri  Pac.  R.  Co.,  9.  Birmingham  Southern  R.  Co.  v. 
102  Mo.  669,  115  S.  W.  315,  22  A.  Lintner,  141  Ala.  420,  38  So.  363,  109 
S.  R.  800.  A.  S.  R.  40,  3  Ann.  Cas.  461;  Alabama 

6.  Bigaoutte  ▼•  Paulet,  134  Mass.  City,  etc.,  R.  Co.  v.  Appleton,  171  Ala. 
123,  46  Am.  Rep.  307 ;  Kelly  v.  New  324,  54  So.  638,  Ann.  Cas.  1913A  1181 ; 
York,  etc.,  R.  Co.,  168  Mass.  308,  46  McDonald  v.  Chicago,  etc.,  R.  Co.,  26 
N.  E.  1063,  60  A.  S.  R.  397,  38  L.R.A.  la.  124,  96  Am,  Dec.  114;  Hopkins  v. 
631;  Furnish  v.  Missouri  Pac.  R.  Co.,  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9,  72 
102  Mo.  669,  15  S.  W.  315,  22  A.  S.  Am.  Dec.  287;  Kimberly  v.  Howland, 
R.  800 ;  SeUeck  v.  Janesville,  104  Wis.  143  N.  C.  398,  55  S.  E.  778,  7  L.R.A. 
570,  80  N.  W.  944,  76  A.  S.  R.  892,   (N.S.)  545. 

47  L.R.A.  691.  Note:  33  L.R.A.(N.S.)  1045. 

7.  Selleck  v.  Janesville,  104  Wis.  10.  Bawdle  v.  Detroit  St.  R.  Co.,  103 
570,  80  N.  W.  944,  76  A.  S.  R.  892,  Mich.  272,  61  N.  W.  529,  50  A.  S.  R. 
47  L.R.A.  691.  366. 

Notes:   48   Am.   Dec.   620;    L.R.A.  11.  Selleck  v,  Janesville,  104  Wis. 

1915D  525.  570,  80  N.  W.  944,  76  A.  S.  B.  892, 

8.  Kimberly  v.  Howland,  143  N.  C.  47  L.RJI.  89L 
398,  65  S.  E.  778,  7  L.RA..(N.S.)  545. 
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• 
not  and  while  the  tendency  of  such  courts  is  not  it  seems  to  interfere 
with  the  action  of  the  jury  in  this  respect/'  still  where  it  was  clearly 
evident  that  the  damages  awarded  were  excessive  the  courts  have  not 
hesitated  so  to  declare.^* 

469.  Particular  Elements  of  Damages. — ^As  in  the  nature  of 
expenses  incurred,  it  has  been  held  that  the  jury  can  take  into  con- 
sideration and  award  compensation  for  extraordinary  services  rendered 
by  the  husband  in  waiting  on  and  caring  for  his  wife  while  she  was 
disabled/*  although  the  recovery  for  his  services  in  this  respect  must 
be  limited  to  the  amount  for  which  he  could  have  procured  such 
attendance  by  others.^*  So  where  a  daughter  renders  services  in  the 
care  of  the  wife  for  which  the  husband  agrees  to  compensate  her,  the 
amount  of  recovery  in  respect  thereto  is  limited  to  the  reasonable 
value  of  her  services,  and  consequently  evidence  of  the  amount  lost 
by  the  daughter  in  giving  up  other  employment  is  inadmissible.** 
It  has  been  held  that  the  {act  that  a  wife  lost  her  voice  on  account  of 
the  injuries  received  by  her  should  be  considered  in  estimating  the 
husband's  damages  for  the  loss  of  her  services  and  society.*'  It  is  also 
generally  held  that  a  husband's  damages  are  not  confined  to  the  value 
of  his  wife's  services  within  the  household,  but  may  include  the  value 
of  her  services  as  manager  of  or  assistant  in  his  business  where  she  was 
thus  engaged  at  the  time  of  the  injury,  although  without  any  contract 
or  expectation  of  pay  for  her  services.  The  right  of  a  married  woman 
to  carry  on  business  on  her  own  account  does  not  prevent  her  from 
giving  her  services  to  her  husband  in  carrying  on  his  business.** 
Where  the  injury  to  a  wife  results  in  her  miscarriage,  the  husband  can- 
not recover  compensation  for  being  deprived  of  prospective  offspring.** 

12.  Magean  v.   Great  Northern   R.  18.  Georgia  R.  etc.,  Co.  v.  Tice,  124 

Co.,  103  Minn.  290,  115  N.  W.  651,  Ga.  459,  52  S.  E.  916,  4  Ann.  Cas. 

946,14Ann.  Cas.  651, 15L.R.A.(N.S.)  200;  Citizens'  St.  R.  Co.  v.  Twiname, 

511  (award  of  $1000  upheld) ;  Smith  121  Ind.  375,  23  N.  E.  159,  7  L.R.A. 

V.  Joseph,  55  Mo.  456,  17  Am.  Rep.  352;  Blaechinski  v.  Howard  Mission, 

66^0   (upholding  recovery  of  $3,500) ;  etc.,  130  N.  Y.  497,  29  ^,  E.  755,  15 

Furnish  v.  Missouri  Pac.  R.  Co.,  102  L.R.A.  215;  Standen  v.  Pennsylvania 

Mo.  669,  115  S.  W.  315,  22  A.  S.  R.  R.  Co.,  214  Pa.  St  189,  63  Atl.  467, 

800  (award  of  $5000  upheld).  6  Ann.  Cas.  408. 

Note :  L.R.A.1915F  489.  Note :  4  Ann.  Cas.  207. 

18.  Notes :    L.R.A.1915F    491 ;    16  19.  Tuiinicliffe  v.  Bay  Cities  Consol. 

Ann.  Cas.  55;  Ann.  Cas.  1913 A  1385.  R.  Co.,  102  Mich.  624,  61  N.  W.  11, 

14.  Smith  V.  St.  Joseph,  55  Mo.  456,  32  L.R. A.  142 ;  Butler  v.  Manhattan 
17  Am.  Rep.  660.  R.  Co.,  143  N.  t.  417,  38  N.  E.  454, 

15.  Selleck  v.  Janesville,  104  Wis.  42  A.  S.  R.  738,  26  L.R.A.  46;  West- 
570,  80  N.  W.  944,  76  A.  S.  R.  892,  em  Union  Tel.  Co.  v.  Cooper,  71  Tex. 
47  L.R.A.  691.  507,  9  S.  W.  598,  10  A.  S.  R.  772,  1 

16.  Walker  v.  Philadelphia,  195  Pa.  L.R. A.  728 ;  Hawkins  v.  Front  St. 
St.  168,  45  Atl.  657,  78  A.  S.  R.  801.  Cable  R.  Co.,  3  Wash.  692,  28  Pac 

17.  Birmingham  R.  etc.,  Co.  v.  Girod,  1021,  28  A.  S.  R.  72,  16  LJt.A.  808. 
164  Ala.  10,  51  So.  242,  137  A.  S.  R.  Note :  32  L.R.A.  144. 

17.  As  regards  the  element  of  loss  «f 
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• 

The  reason  given  for  this  view  is  that  the  husband's  action  is  for  the 
consequences  affecting  his  estate  and  for  depriving  him  of  the  aid, 
society,  and  companionship  of  his  wife^  which,  except  for  the  wrong, 
he  might  reasonably  expect  to  enjoy ;  and  while  it  is  doubtless  true  that 
the  raising  of  children  is  one  of  the  objects  of  marriage,  and  the  hus- 
band may,  and  usually  does,  contemplate  the  birth  of  children  as  one 
of  the  important  advantages  of  the  marital  relation,  still  the  extent  of 
the  injury  from  such  loss  is  too  remote  and  speculative  to  form  an 
element  in  the  recovery.^®  The  mental  suffenng  of  a  husband  occas- 
ioned by  the  injury  to  his  wife,  even  in  jurisdictions  in  which  for  a 
direct  injury  to  a  person  his  mental  anguish  is  regarded  as  a  proper 
element  of  damages,^  is  not  regarded  as  a  proper  element  of  damages.' 
As  a  factor  in  mitigation  of  the  damages  which  a  husband  may  be 
entitled  to,  the  jury  may  consider  any  evidence  which  tends  to  show 
that  the  husband  did  not  avail  himself  of  the  companionship  and 
society  of  his  wife.* 

» 

General  Capacity  of  Married  Woman  to  Sue 

470.  In  General. — While  the  wife  of  the  king  of  England  was  per- 
mitted to  sue  alone,*  it  was  a  well  recognized  general  rule  of  the  com- 
mon law  that  a  married  woman  had  no  capacity  to  do  so.*  Where, 
however,  a  husband  was  accounted  in  law  civiliter  mortuus  as  where 
he  was  exiled  or  banished  for  life,  the  wife  was  permitted  to  sue  alone, 
and  the  same  was  true  where  he  had  abjured  the  realm.*  In  the 
United  States  the  desertion  and  permanent  departure  of  a  husband 
from  the  state  of  the  matrimonial  domicil  entitled  the  wife  to  sue  as 
a  feme  sole,  the  states  in  the  application  of  this  exception  being  re- 
garded as  foreign  and  separate  jurisdictions.'    Likewise,  where  a  wife 

sanity  of  prospective  offspring  as  an  Atl.  173,  Ann.  Cas.  1914C  1079 ;  Phelps 

element  of  damage  in  an  action  by  or  v.  Walther,  78  Mo.  320,  47  Am.  Rep. 

on  behalf  of  a  married  woman  for  an  112;  Robinson  v.  Reynolds,  1  Aikens 

actionable    wrong   committed    against  (Vt.)  174, 15  Am.  Dec.  673. 

her,  see  infra,  par.  487.  6.  Smith  v.  Silence,  4  la.  321,  66 

And  as  regards  the  right  of  a  par-  Am.  Dec.  137;  Dougherty  v.  Snyder, 

ent  to  recover  for  the  loss  of  services  15  Serg.  &  R.  (Pa.)  84,  16  Am.  Dee. 

of  his  infant  child,  see  Parent  akd  520;  Robinson  v.  Reynolds,  1  Aikens 

Chiij).  (Vt.)  174,  15  Am.  Dec.  673. 

20.  Butler  v.  Manhatten  R.  Co.,  143  Notes :  37  Am.  Dec.  709 ;  64  A.  S. 

N.  Y.  417,  38  N.  E.  454,  42  A.  S.  R.  R.  864. 

738,  26  L.R.A.  46.  7.  Arthur  v.  Broadnax,  3  Ala.  557, 

1.  See  Damages,  vol.  8,  p.  512  et  37  Am.  Dec.  707;  Mead  v.  Hughes,  15 
seq.  Ala.  141,  50  Am.  Dec.  123;  Love  v. 

2.  Western  Union  Tel.  Co.  v.  Cooper,  Moynehan,  16  111.  277,  63  Am.  Dec. 
71  Tex.  507,  9  S.  W.  598,  10  A.  S.  306;  Smith  v.  Silence,  4  la.  321,  66 
R.  772,  1  L.R.A.  728.  Am.  Dec.  137;  Wolf  v.  Bauereis,  72 

3.  Note:  33  L.R.A.(N.S.)  1045.  Md.  481,  19  Atl.  1045,  8  L.R.A.  680; 

4.  Note :  37  Am.  Dec  709.  Phelps  v.  Walther,  78  Mo.  320,  47  Am. 
B.  Spiller  v.  Close,  110  Me.  302,  86  Rep.  112. 

1423 


§  471  HUSBAND  AND  WIFB  13  R.  C.  L. 

had  been  deserted  by  her  husband,  and  thereafter  came  to  reside  in  a 
state,  she  was  permitted  to  sue  alone  if  her  husband  did  not  come 
within  the  state.^  So  a  wife  could  sue  alone  where  the  husband  was 
an  alien  who  had  never  resided  in  the  state  or  country.*  On  the  other 
hand,  the  fact  that  a  wife  was  living  apart  from  her  husband,  even 
under  agreement,  did  not  give  her  capacity  to  sue  as  a  ferae  sole ;  *• 
nor  would  the  temporary  absence  of  her  husband,  a  citizen  or  subject 
of  the  government  entitle  her  so  to  sue ;  *^  and  the  same  has  been  held 
true  where  the  husband  had  deserted  his  wife  if  he  had  not  left  the 
country  or  state  of  the  matrimonial  domicil.*'  On  the  other  hand 
there  is  well  considered  authority  for  the  position  that  if  a  husband 
compelled  his  wife  to  live  separately  from  him  either  by  his  abandon- 
ment or  by  forcing  her  to  leave  him  and  such  separation  was  not 
merely  temporary  and  capricious  but  permanent  and  without  expec- 
tation of  living  together,  the  wife  might  sue  alone  during  the  con- 
tinuance of  such  condition.^*  Although  a  divorce  a  mensa  et  thoro 
did  not  terminate  the  marriage  relation,  it  seems  according  to  the 
better  view  that  thereafter  she  could  sue  as  a  feme  sole.** 

471.  Suits  in  Equity. — ^As  heretofore  shown  the  creation  of  the 
existence  of  the  separate  equitable  estates  of  married  women  was 
solely  a  creation  of  courts  of  equity ;  **  and  they  assumed  full  juris- 
diction to  protect  a  wife  in  the  enjoyment  of  such  estate.  By  such 
courts  she  was  permitted  either  to  sue  directly  or  a  suit  could  be 
brought  on  her  behalf  for  the  protection  of  such  property  rights.** 
Thus,  where  property  was  held  by  a  trustee  for  the  sole  and  separate 
use  of  a  married  woman,  and  he  refused  to  interpose  for  its  protection 
against  sale  on  execution  for  her  husband's  debts,  she  could  sue  by 

Notes:  37  Am.  Dec.  711;  64  A.  S.  404,  9  S.  W.  223,  12  A.  S.  R.  500 

R.  451,  864;  8  L.R.A.  680.  (holding  that  a  married  woman  thoa^ 

8.  Notes:  37  Am.  Dec.  710;  64  A.  deserted  by  her  husband  cannot  sue 
S.  R.  869.  alone  unless  so  authonzed  by  the  court 

9.  Robinson  v.  Reynolds,  1  Aikens  as  provided  by  the  statutes) ;  BalUurd 
(Vt.)  174,  15  Am.  Dec.  673.  v.  Russell,  33  Me.  196,  54  Am.  Dec. 

Notes:  37  Am,  Dec.  710;  64  A.  8.  620. 
R.  869.  Note:  64  A.  8.  R.  864. 

10.  Beach  v.  Beach,  2  Hill  (N.  Y.)       13.  Love  v.  Moynehan,  16  111.  277, 
260,  38  Am.  Dec.  584;  Robinson   v.  63  Am.  Dec.  306  and  note. 
Reynolds,  1  Aikens  (Vt.)  174,  15  Am.       Note:  64  A.  8.  R.  866. 

Dec.  673.  14.  Note:   37  Am.  Dec.  713.     See 

Notes:  37  Am.  Dec.  713;  64  A.  8.  Divorce  and  Sbparation,  vol.  9,  p. 

R.  867.  487  as  to  the  general  effect  of  a  divoree 

11.  Smith  v.  Silence,  4  la.  321,  66  a  mensa  et  thoro. 

Am.  Dec.  137;  Robinson  v.  Reynolds,       15.  See  supra,  par.  155  et  seq. 
1  Aikens  (Vt.)  174,  15  Am.  Dec.  673.       16.  Bridges  v.  Phillips,  25  Ala.  136, 
Notes:  37  Am.  Dec.  710;  64  A.  8.  60  Am.  Dec.  495;  Alexander  v.  Alez- 
R.  864.  ander,  85   Va.  353,  7   8.   E.   335,  1 

12.  McDanell  ▼.  Landrum,  87  Ky.  L.R.A.  125. 
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her  next  friend  to  enjoin  the  sale.*'  According  to  the  early  equity 
practice  a  suit  by  a  married  woman  to  protect  her  separate  estate 
should  be  brought  for  her,  as  sole  complainant,  by  her  next  friend ;  ** 
and  in  such  a  case  though  the  suit  was  not  directly  against  the  hus* 
band,  he  should  properly  be  made  a  party  defendant,  so  that  he 
might  if  he  desired  dispute  the  fact  that  it  was  her  separate  estate,** 
although  in  such  cases,  says  Story,  (Story  Eq.  PL  §  63)  the  husband 
was  sometimes  in  practice  made  a  coplaintiff.'*  It  has  been  held 
that  where  a  husband  has  acted  unfairly  or  iniquitously  towards  his 
wife  in  inducing  her  to  execute  an  instrument  encumbering  her 
separate  estate  to  secure  an  individual  debt  of  .his  own,  he  cannot 
join  with  her  in  a  suit  to  repudiate  such  transaction,  to  the  injury 
of  innocent  third  parties.  If  she  has  a  remedy,  it  is  adversely  to,  and 
not  conjointly  with,  her  husband.* 

472.  Capacity  under  Modern  Statutes  Generally. — ^The  modern 
statutes  enlarging  the  property  rights  of  married  women  have  greatly 
modified  the  common  law  rule  as  well  as  the  rule  in  equity.  By  them 
the  right  is  very  generally  conferred  on  a  wife  to  prosecute  suits  both 
in  law  and  equity  in  her  own  name,  without  the  joinder  of  her  hus- 
band, in  certain  classes  of  suits  and  for  certain  purposes,'  while  statutes 
conferring  on  her  the  right  to  hold  and  enjoy  her  property  to  hex 
sole  and  separate  use,  thus  conferring  on  her  a  legal  estate  in  such 
property,  have  been  held  by  implication  to  permit  her  to  sue  at  law 
for  the  protection  or  recovery  of  her  property  without  the  joinder  of 
her  husband.*  As  has  been  well  said,  if  this  were  not  so,  the  acts 
would  be  futile  and  of  no  effect;  the  husband,  for  purposes  of  his 
own,  might  refuse  to  join  in  an  action  with  his  wife;  or  he  might 
connive  with  others  to  dispossess  her  of  her  property.*    Where  a  mar- 

17.  Bridges  v.  Phillips,  25  Ala.  136,  Pac.  910,  59  Pac.  296,  77  A.  S.  R.  195 ; 
60  Am.  Dec.  495.  Walker  v.  MiUiken,  150  Ky.  12,  150 

18.  Dyett  v.  North  American  Coal  S.  W.  71,  Ann.  Cas.  1914C  742;  Spiller 
Co.,  20  Wend.  (N.  Y.)  570,  32  Am.  v.  Close,  110  Me.  302,  86  AU.  173, 
Dec.  598.  Ann.  Cas.  1914C  1079. 

19.  Alexander  v.  Alexander,  85  Va.  3.  Beach  v.  Miller,  51  HI.  206,  2 
353,  7  S.  E.  335,  1  L.R.A.  125.  Am.  Rep.  290;  Chicago,  etc.,  R.  Co.  v. 

20.  Compare  Bein  v.  Heath,  6  How.  Dunn,  52  111.  260,  4  Am.  Rep.  606 ; 
228,  12  U.  S.  (L.  ed.)  416,  wherein  Green  v.  Shoemaker,  111  Md.  69,  73 
the  court  said :  "Where  the  wife  com-  Atl.  688,  23  L.R.A.(N.S.)  667;  Sim- 
plains  of  the  husband,  and  asks  relief  mons  v.  Thomas,  43  Miss.  31,  5  Am. 
against  him,  she  must  use  the  name  of  Rep.  470;  Rawson  v.  Pennsylvania  R. 
some  other  person  in  prosecuting  the  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543; 
sxiit;  but  where  the  acts  of  the  husband  Manning  v.  Manning,  79  N.  C.  293, 
are  not  complained  of,  he  would  seem  28  Am.  Rep.  324;  Lord  v.  Meadville 
to  be  the  most  suitable  person  to  unite  Water  Co.,  135  Pa.  St.  122,  19  Atl. 
with  her  in  the  suit."  1007,  20  A.  S.  R.  864,  8  L.R.A.  202; 

1.  Hartley  v.  Fresh,  6  Tex.  208,  55  Gibson  v.  Gibson,  43  Wis,  23,  28  Am. 
Am.  Dec.  772.  Rep.  527. 

2.  Hart  v.  Church,  126  Cal.  471,  58       4.  Chicago,  etc.,  R.  Co.  v.  Dunn,  52 
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ried  woman  is  authorized  to  sue  alone  with  respect  to  her  separate 
property,  she  has  the  same  right  to  sue  to  protect  her  property  as  any 
other  person  has.  It  has  therefore  been  held  that  a  married  woman 
in  actual  possession  of  personal  property  may  recover  for  its  con- 
version by  a  mere  trespasser  without  making  proof  of  title.*  It  has 
also  been  held  that  an  action  in  tort  for  the  loss  by  a  common  carrier 
of  goods  of  a  married  woman  may  be  brought  by  her,  althou^  the 
contract  for  their  transportation  was  made  by  her  husband,  and  the 
fact  of  her  ownership  was  not  disclosed.*  Under  the  more  recent 
statutes  it  is  frequently  expressly  provided  that  a  married  woman  may 
sue  both  at  law  and  in  equity  as  a  feme  sole  or  as  if  unmarried,  when 
the  action  is  concerning  her  separate  estate.'  Where  the  consent  of 
the  husband  is  required  to  enable  a  wife  to  sue,  his  joinder  in  the 
action  is  a  sufficient  authorization  of  the  wife  to  sue.*  Similarly, 
under  a  statute  authorizing  a  wife  to  sue  in  her  own  name  for  injury 
to  her  person  or  character  if  her  husband  refuses  to  join  with  her, 
his  desertion  for  several  years,  his  failure  to  support  her,  and  his  mar- 
riage to  another  woman,  have  been  held  tantamount  to  a  refusal  to 
join  in  any  action  brought  by  her.* 

473.  Limitation  of  Statutory  Capacity;  Joinder  of  Husband. — 
Effect  is  not,  however,  as  a  general  rule  given  to  statutes  enlarging  a 
wife's  right  to  sue  further  than  is  given  by  the  statutes  expressly  or 
by  implication  and  except  as  so  provided  the  rules  of  the  common  law 
or  those  of  equity  practice  still  prevail.^*  Thus  it  has  been  held  that 
a  statute  authorizing  a  wife  to  prosecute  in  her  own  name  without 
the  joinder  of  her  husband  any  suit  at  law  or  in  equity  for  the  preser- 
vation and  protection  of  her  property  and  personal  rights  or  for  the 
redress  of  her  injuries  as  if  unmarried,  does  not  entirely  remove  her 
common  law  disability  to  sue  but  only  authorizes  her  to  sue  in  the 
cases  specified,  and  that  a  statute  authorizing  "any  person"  tcf  bring 
an  action  to  recover  the  penalty  of  treble  the  amount  of  money  lost 
at  gambling,  where  the  loser  fails  to  sue  therefor,  was  not  intended 
to  enlarge  the  capacity  of  married  women  to  sue,  but  was  only  intended 
to  authorize  such  an  action  by  a  person  not  under  any  disability  to 

111.  260,  4  Am.  Rep.  606;  Cummings  76  Am.  Dee.  297;  Willis  v.  White,  150 
V.  Friedman,  65  Wis.  183,  26  N.  W.  N.  C.  199,  63  S.  E.  942,  134  A.  S.  R. 
575,  56  Am.  Rep.  628.  906.     ' 

5.  Millikin  v.  Smoot,  71  Tex.  759, 12  8.  Lewis  v.  Holmes,  109  La.  1030, 
S.  W.  59,  10  A.  S.  R.  813;  Cummings  34  So.  66,  61  L.R.A.  274. 

V.  Friedman,  65  Wis.  183,  26  N.  W.  9.  Baumeister  v.  Markham,  101  Ky. 

575,  56  Am.  Rep.  628.     As  regards  122,  39  S.  W.  844,  41  S.  W.  816,  72 

the  sufficiency  of  a  possessory  title  to  A.   S.  R.  397. 

maintain  trover,  see  Trover.  10.  Spiller  v.  Close,  110  Me.  302, 

6.  Lloyd  V.  Haugh,  etc..  Storage,  etc.  86  Atl.  173,  Ann.  Cas.  1914C  1079 ; 
Co.,  223  Pa.  St.  148,  72  Atl.  516,  21  Wolf  v.  Baumereis,  72  Md.  481,  19 
L.R.A.(N.S.)  188.  Atl.  1045,  8  L.R.A.  680. 

7.  Button  V.  Williams,  35  Ala.  503, 
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sue,  so  that  therefore  a  wife  could  not  sue  to  recover  as  respects  money 
lost  by  her  husband.^^  On  the  other  hand,  on  the  theory  that  the 
amount  recovered  would  become  the  wife's  separate  property,  the  view 
has  been  taken  that  though  she  can  sue  only  in  matters  respecting 
her  separate  property,  she  may  maintain  an  action  to  recover  money 
lost  by  her  husband  at  gaming,  or  it  would  seem  by  a  person  not  her 
husband,  under  a  statute  authorizing  "any  person'^  to  sue  to  recover 
money  so  lost.^'  In  some  states,  under  the  statutes;  it  is  held  that, 
not  only  may  a  wife  sue  alone  in  respect  to  her  separate  property  but 
that  she  must  do  so,  and  that  it  is  improper  to  join  her  husband  as 
a  coplaintiff.^*  In  other  states  it  is  held  that  while  the  wife  may  sue 
alone  in  respect  to  her  separate  estate  she  may  also  join  her  husband 
98  a  coplaintiff.^^  In  a  suit  by  a  married  woman  with  respect  to  her 
separate  statutory  estate,  it  has  been  held  that  the  joinder  of  the 
husband  as  a  nominal  coplaintiff  and  also  as  one  of  several  defendants 
was  a  mere  irregularity,  and  not  a  fatal  defect  rendering  the  bill 
demurrable.^* 

474.  Objection  to  Capacity;  Replication  to  Plea  of  Coverture. — 
It  is  a  general  rule  that  a  defendant  can  take  advantage  of  the  plain- 
tiff's incapacity  to  sue  only  by  a  plea  in  abatement  or  substitute  there- 
for; it  cannot  generally  be  raised  after  a  plea  to  the  merits.**  This 
rule  applies  to  the  incapacity  of  a  plaintiff  to  sue  by  reason  of  her 
coverture.*'  So,  it  has  been  held  that,  though  the  common  law  right 
of  a  husbcuid  in  his  wife's  real  estate  still  exists,  the  objection,  in  an 
action  by  a  wife  alone  for  injuries  to  her  real  estate  that  the  action 
should  have  been  brought  in  the  name  of  the  husband,  or  in  their 
joint  names,  cannot  be  pleaded  in  bar  or  given  in  evidence  under 
the  general  issue.*^    It  has  likewise  been  held  that  a  motion  to  dis- 

11.  Moore  v.  Settle,  82  Ky.  187,  66  Donahue  v.  Hubbard,  154  Mass.  537, 
Am.  Rep.  889;  Spiller  v.  Close,  110  28  N.  E.  909,  26  A.  S.  R.  271,  14 
Me.  302,  86  Atl.  173,  Ann.  Cas.  1914C   L.R.A.  123. 

1079.  14.  Clay  v.  St.  Albans,  43  W.  Va. 

12.  Note:  Ann.  Cas.  1914C  1081,  539,  27  S.  E.  368,  64  A.  S.  R.  883; 
1082.  See  Gaming,  vol.  12,  p.  761  et  Normile  v.  Wheeling  Traction  Co.,  57 
seq.,  as  regards  the  general  right  to  W.  Va.  132,  49  S.  E.  1030,  68  L.R.A. 
recover  property  lost  at  gambling.  901 ;  Mitchell  v.  Penny,  66  W.  Va.  660, 

13.  Hayner  v.  Smith,  63  111.  430,  14  66  S.  E.  1003,  135  A.  S.  R.  1046,  26 
Am.  Rep.  124;  Mississinewa  Min.  Co.  L.R.A.(N.S.)   788. 

V.  Patton,  129  Ind.  472,  28  N.  E.  1113,       16.  Alexander  v.  Alexander,  85  Va. 
28  A.  S.   R.  203    (holding,  however,  353,  7  S.  E.  335,  1  L.R.A.  125. 
that  a  complaint  in  which  the  names       16.  See   Abatement   and  Revival, 
of  a  husband  and  wife  appear  in  the  vol.  1,  p.  52. 

caption  as  plaintiffs,  but  the  body  of  17.  Hubert  v.  Fera,  99  Mass.  198, 
which  states  a  cause  of  action  in  her  96  Am.  Dec.  732;  Tapley  v.  Tapley,  10 
favor  alone,  and  does  not  mention  him,  Minn.  448,  88  Am.  Dec.  76 ;  Simmons 
may  be  regarded  as  good  upon  demur-  v.  Thomas,  43  Miss.  31,  5  Am.  Rep. 
rer,  by  treating  the  mentioning  of  him  470. 

in  the  caption  as  a  mere  surplusage) ;       18.  Bishop  v.  Readsboro  Chair  Mfg. 
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•nisB  an  action  by  a  married  woman  on  the  ground  of  her  incapacity 
by  reason  of  coverture  to  sue  alone  is  not  in  order  at  any  stage  of 
the  trial.^*  On  the  general  principle  that  the  want  of  capacity  to  sue 
goes  to  the  form  of  the  writ  rather  than  to  the  cause  of  action  it  has 
been  held  that  where  coplaintiffs  join  as  husband  and  wife  in  an 
action  for  a  personal  injury  to  the  woman,  the  objection  that  they 
were  not  husband  and  wife  and  therefore  could  not  sue  as  such  should 
be  pleaded  in  abatement  and  not  in  bar,  and  such  defense  cannot  be 
shown  under  the  general  issue  or  plea  of  not  guilty.*^  For  the  reason 
that  the  judgment  will  be  res  judicata  as  to  both,  it  has  been  held 
that  when  both  the  husband  and  the  wife  are  parties  plaintiff  to  a 
suit,  and  the  claim  sued  on  belongs  to  one  or  the  other,  the  defendant 
is  without  interest  to  urge  that  the  claim  belongs  to  one  of  the  spouses 
in  particular,  and  that  the  suit  should  have  been  brought  distinctively 
in  the  name  of  the  owner  of  the  claim.^  A  replication  to  a  plea 
setting  up  the  coverture  of  a  plaintiff  and  consequent  want  of  capacity 
to  sue  alone,  alleging  that  at  the  time  the  wrongs  and  injuries  com- 
plained of  were  committed,  her  husband  had  permanently  and  volun- 
tarily, and  without  her  knowledge  or  consent,  deserted  and  abandoned 
her,  and  ceased  to  render  her  any  maintenance  or  support,  and  had 
abjured  the  state,  and  had  ceased  to  reside  therein,  without  any  fault 
on  the  part  of  the  plaintiff,  has  been  held  not  to  be  demurrable  as 
failing  to  allege  the  continued  absence  and  desertion  of  the  husband.* 

Oenerol  Liability  of  Married  Woman  to  Be  Sued 

475.  In  General. — It  is  a  well  settled  general  rule  of  the  common 
law  that  a  married  woman  is  not  liable  to  be  sued  alone,  but  that  her 
husband  is  a  necessary  party  to  all  actions  against  her.*  To  this  rule, 
however,  there  were  always  at  common  law  certain  excepted  cases 
equally  well  established.  Thus  it  has  been  held  that  she  could  be 
sued  alone  where  her  husband  had  been  banished  or  exiled ;  *  where 
he  had  abjured  the  realm,*  and,  in  the  United  States,  where  he  had 
deserted  her  and  departed  permanently  from  the  state  of  the  matri- 
monial domicil.*    So  if  a  husband  was  an  alien,  never  having  resided 

Co.,  85  Vt.  141,  81  Atl.  454,  Ann.  Cas.  622;  Robinson  v.  Reynolds,  1  Aikens 

1914B  1163,  36  L.R.A.(N.S.)  1171.  (Vt.)  174,  15  Am.  Dec.  673;  Keller  v. 

19.  Tapley  v.  Tapley,  10  Minn.  448,  Hicks,  22  Cal.  457,  83  Am.  Dec.  78. 
88  Am.  Dec.  76.  4.  Smith  v.  Silence,  4  la.  321,  66 

20.  Union  Packet  Co.  v.  Clough,  20  Am.  Dec.  137. 

Wall.  528,  22  U.  S.  (L.  ed.)  406.  6.  Robinson  v.  Reynolds,  1  Aikens 

1.  Lewis  V.  Holmes,  109  La.  1030,    (Vt.)  174,  15  Am.  Dec.  673. 

34  So.  66,  61  L.R.A.  274.  Notes :  37  Am.  Dec.  709 ;  64  A.  S.  R. 

2.  Wolf  V.  Bauereis,  72  Md.  481,  19   862. 

Atl.  1045,  8  L.R.A.  680.  6.  Notes:  37  Am.  Dec.  711;  64  A* 

3.  Strouse  v.  Leipf,  101  Ala.  433, 14  S.  R.  864. 
So.  667,  46  A.  S.  R.  122,  23  L.R.A. 
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in  the  realm,  the  wife  could  at  common  law  be  sued  alone ;  ^  and  the 
same  principle  has  been  held  to  apply  where  a  wife  who  had  been 
deserted  by  her  husband  came  into  and  made  her  residence  in  a 
atate.^  The  fact,  however,  that  husband  and  wife  were  living  apart 
even  imder  a  separation  agreement  did  not  render  her  liable  to  be 
sued  alone ;  *  nor  did  the  temporary  absence  of  her  husband  from  the 
realm  subject  her  to  such  liability.^^  According  to  the  better  view, 
a  divorce  a  mensa  et  thoro,  though  it  did  not  terminate  the  marriage 
relation,  rendered  the  wife  liable  to  be  sued  as  a  feme  sole.^^  The 
objection  that  a  married  woman  is  sued  without  the  joinder  of  her 
husband  should,  in  so  far  as  she  is  concerned,  properly  be  taken  by 
plea  in  abatement  or  statutory  substitute  therefor.^* 

476.  Liability  in  Equity;  Answer. — ^As  at  common  law  the  rule 
in  equity,  in  the  absence  of  a  controlling  statute,  is  that  a  married 
woman  can  be  sued,  but  her  husband  must  be  made  a  party  defendant 
with  her  where  she  is  sued  by  a  third  person ;  although  if  he  is  absent 
beyond  the  jurisdiction  of  the  court  the  formality  of  making  him  a 
party  can  be  dispensed  with  and  the  wife  required  to  answer  alone. 
Moreover,  as  a  single  woman  sued  at  law  may  confess  judgment,  so  it 
has  been  held  that  a  married  woman,  being  regarded  in  equity  as  a 
feme  sole  with  respect  to  her  separate  equitable  estate,  may  do  the 
same  thing  as  to  a  bill  and  may  admit  any  single  fact  tending  to  that 
consequence.^'  Ordinarily  in  suits  against  a  husband  and  wife  he 
answers  for  both,  and  though  the  wife  joins  in  the  answer  it  is  no 
more  than  the  answer  of  the  husband,  and  is  not  evidence  against  the 
wife  to  charge  her  separate  estate.**  An  order,  however,  is  obtainable 
for  cause  shown  requiring  a  married  woman  to  answer  separately  and 
in  such  a  case  her  separate  answer  would  be  evidence  against  her. 
Moreover,  it  seems  that  where  the  suit  is  to  charge  a  wife's  separate 
equitable  estate,  since  the  husband  is  a  formal  party  merely,  she  may 
answer  separately.  It  has  been  held  that  where  a  suit  is  primarily 
to  charge  a  wife's  separate  estate  and  is  conducted  as  one  really  against 
her,  and  she  answers  jointly  with  her  husband,  the  objection  that  the 
answer  is  not  evidence  against  her  because  no  order  that  she  answer 
separately  has  been  granted  and  because  the  answer  has  been  sworn 

7.  Robinson  v.  Reynolds,  1  Aikens  487,  as  to  general  effect  of  a  divorce 
(Vt.)  174,  15  Am.  Dec.  673.  a  mensa  et  thoro. 

Note :  37  Am.  Dec.  710.  12.  Smith  v.  Borden,  17  R.  I.  220, 

8.  Note:  64  A.  S.  R.  869.  21  Atl.  351,  33  A.  S.  R.  867, 11  L.R.A. 

9.  Robinson  v.  Reynolds,  1  Aikens   585. 

<Vt.)  174,  15  Am.  Dec.  673.  IS.  Dyett  v.  North  American  Coal 

Note:  37  Am.  Dec.  713.  Co.,  20  Wend.   (N.  Y.)   670,  32  Am. 

10.  Notes:  37  Am.  Dec.  710;  64  A.   Dec.  598. 

S.  R   867.  14.  Feitner  v.  Lewis,  119  N.  Y.  131, 

11.  Note:   37   Am.   Dec.   713.     See  23  N.  E.  296,  16  A.  S.  R.  811. 
DivoncE  AND  Separation,  voL  9,  p. 
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to  by  the  husband  alone,  cannot  be  raised  for  the  first  time  in  an 
appellate  court.** 

477.  Liability  under  Modern  Statutes. — ^In  many  jurisdictions  the 
statutes  expressly  provide  that  a  married  woman  may  be  sued  as  to 
matters  having  relation  to  her  statutory  separate  estate  just  as  if  she 
were  a  feme  sole.*^  Also  where  a  statute  provides  that  the  liability  of  a 
married  woman  on  her  antenuptial  contracts  shall  not  be  alterod  or 
impaired  by  her  marriage,  an  action  against  her  thereon  in  a  court 
of  a  justice  of  the  peace  has  been  held  maintainable,  even  though  an 
action  in  such  court  could  not  be  maintained  on  her  contract  entered 
into  during  coverture.*'  Where  a  statute  exonerates  a  husband  from 
liability  for  his  wife's  torts  in  which  he  does  not  participate/*  and 
declares  that  she  shall  be  suable  therefor  as  if  she  were  sole,  it  has 
been  held  not  to  be  proper  to  join  her  husband  with  her  in  an  action 
for  a  tort  committed  by  her  alone.** 

478.  Attachment,  Garnishmenty  Insolvency  and  Other  Special  Pro- 
ceedings.— Where  a  married  woman  is  made  liable  to  be  sued  on  her 
contracts,  it  would  seem  on  principle,  and  it  has  been  so  held,  that 
attachment  or  garnishment  proceedings  will  lie  to  subject  her  prop- 
erty to  the  paymeiit  of  her  creditors'  claims.**  On  the  other  hand, 
where  the  contract  liability  of  a  married  woman  can  only  be  enforced 
against  her  separate  estate  by  proceedings  in  equity,  a  married  woman 
is  not  subject  to  an  action  by  attachment.*  It  has  been  held  that  a 
married  woman  is  "a  person"  subject  to  compulsory  insolvency  pro- 
ceedings within  the  meaning  of  certain  statutes  providing  therefor.* 
On  the  other  hand  it  has  been  held  that  a  writ  of  ne  exeat  will  not 
be  issued  to  aid  in  the  collection  of  a  judgment  which  has  been  re- 
covered at  law  against  a  woman.* 

479.  Process. — ^In  actions  at  law  where  a  wife  was  made  a  party 
defendant  with  her  husband  it  was  the  common  law  rule  that  process 
served  on  the  husband  alone  was  a  sufficient  service  on  the  wife  to 

16.  Dyett  v.  North  American  Coal  Mass.  574,  23  N.  £.  380,  6  L.R.A. 

Co.,  20  Wend.  (N.  Y.)   570,  32  Am.  379;  Evans  v.  Cleary,  125  Pa.  St.  204,. 

Dec.  598.  17  Atl.  440,  11  A.  S.  R.  886  (holding 

16.  Wilson  V.  Herbert,  41  N.  J.  L.  that  foreign  attachment  would  lie  to 
454,  32  Am.  Rep.  243;  Corn  Exch.  subject  legacies  or  distributive  shares 
Ins.  Co.  V.  Babcock,  42  N.  T.'613,  1  due  to  married  women  to  the  payment 
Am.  Rep.  601.  of  their  debts). 

17.  Bevill  V.  Cox,  107  N.  C.  175,  12  1.  Ruhe  v.  Buck,  124  Mo.  178,  27 
S.  E.  52,  11  L.R.A.  274.  S.  W.  412,  46  A.  S.  R.  439,  25  L.R.A. 

18.  See  supra,  par.  264  et  seq.,  as  178. 

regards  general  liability  of  a  husband      2.  Binney  v.  Globe  Nat.  Bank,  150 
for  his  wife's  torts.  Mass.  574,  23  N.  E.  380,  6  L.RJL  379. 

19.  Strouse  v.  Leipf,  101  Ala.  433,  See  generally,  Insolvency. 

14  So.  667,  46  A.  S.  R.  122,  23  L.R.A.       3.  Moore  v.  Valda,  151  Mass.  363, 
622.  23  N.  E.  1102,  7  L.RA..  396.    See  gen- 

20.  Binney  v.  Globe  Nat.  Bank,  150  erally,  Ns  Exeat. 
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confer  jurisdiction  on  the  court  to  render  judgment  against  her,  for 
the  reason  that  husband  and  wife  were  regarded  in  law  as  one  person.^ 
Likewise  in  equity  practice  the  general  rule  was  that  in  ordinary 
suits  against  husband  and  wife  the  service  of  a  subpeena  on  the  hus- 
band alone  was  a  good  service  on  the  wife,*  even  though  she  was  also 
an  infant,  this  being  an  exception  to  the  rule,  requiring  personal 
service  upon  an  infant  defendant,  the  merger  of  the  legal  identity 
of  the  wife  in  that  of  the  husband  not  being  affected  by  the  question 
of  her  age.  Accordingly,  it  has  been  held  that  a  decree  in  foreclosure 
barred  tifie  right  of  dower  of  a  wife  who  was  under  age  at  the  time 
the  decree  was  rendered,  though  the  subpoena  was  served  only  on  her 
husband.*  On  the  other  hand,  where  the  plaintiff  was  seeking  relief 
out  of  the  separate  equitable  estate  of  the  wife,  it  was  deemed  neces- 
sary that  she  be  served  with  process  personally,  as  with  respect  to  such 
estate  the  court  regarded  her  as  a  quasi  feme  sole.'  It  has  been  held 
under  a  rule  of  court  requiring  in  suits  to  which  a  resident  wife  is 
a  party  defendant  that  the  subpoena  be  served  upon  her  husband, 
that  the  court  does  not  acquire  jurisdiction  of  the  person  of  a  married 
woman,  a  resident  of  the  state,  and  named  as  a  defendant  to  a  bill, 
together  with  her  husband  and  others,  by  publication  against  her  as 
a  nonresident  and  her  appearance  by  attorney,  if  there  is  no  service 
of  subpoena  on  her  husband,  and  no  plea,  answer  or  demurrer  filed 
by  herself  and  her  husband  or  either  of  them,  and  no  order  that  she 
might  appear  or  defend  separately,  or  that  she  might  appear  by 
solicitor,  or  in  any  other  manner,  and  a  decree  in  such  a  case  is  not 
binding  on  her.^  Under  many  modern  statutes  enlarging  the  prop- 
erty rights  of  married  women  and  providing  that  such  a  one  may  be 
sued  as  if  she  were  a  feme  sole,  service  of  process  is  required  to  be  and 
may  be  made  upon  her  in  the  same  manner  as  upon  any  other 
defendant.* 

480.  Appearances. — ^Where  persons  who  are  sui  juris  appear  by 
solicitor,  they  give  to  the  courts  jurisdiction'  over  their  persons  by 
such  appearance,  but  in  this  respect  there  is  an  essential  difference 
between  a  person  sui  juris  and  a  person  who  is  not  in  any  respect  sui 

4.  Dyett   v.   North   American    Coal  Co.,  20  Wend.   (N.  Y./  570,  32  Am. 

Co.,  20  Wend.   (N.  Y.)  570,  32  Am.  Dec.  598;  Feitner  v.  Lewis,  119  N.  Y. 

Dec.  598.     See  supra,  par.  2,  as  re-  131,  23  N.  E.  296,  16  A.  S.  R.  811. 

gards  unity  of  person  of  husband  and  See  supra,  par.  297  et  seq.,  regarding 

wife.  general  capacity  of  married  women  as 

6.  Dyett  v.  North  American  Coal  recognized  by  courts  of  equity  in  re- 
Co.,  20  Wend.  (N.  Y.)  570,  32  Am.  spect  to  their  separate  equitable  estates. 
Dec.  598.  8.  Boykin  v.  Rain,  28  Ala.  332,  65 

6.  Feitner  v.  Lewis,  119  N.  Y.  131,  Am.  Dec.  349.  See  also  infra,  par. 
23  N.  E.  296,  16  A.  S.  R.  811.     See  480. 

generally,  Infants,  as  regards  the  9.  Nicholson  v.  Cox,  83  N.  C.  44,  35 
service  of  process  upon  infants.  Am.  Rep.  556. 

7.  Dyett    v.   North    American    Coal 
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juris.^®  Hence,  it  has  been  held  that  where  a  suit  does  not  involve 
a  wife's  separate  equitable  estate  she  being  now  sui  juris  cannot  by 
an  appearance  by  attorney  or  solicitor  confer  juriiidiction  ovw  her 
person.^^  On  the  other  hand  where  full  power  is  conferred  on  a 
married  woman  to  defend  actions  against  herself,  even  though  her 
husband  is  required  to  be  made  a  coparty,  it  seems  that  she  can  by 
an  appearance  without  summons  confer  jurisdiction.^^ 

Action  far  Injv/ry  to  Person  or  Character,  of  Married  Wornan 

481.  In  General. — It  is  a  familiar  principle  of  the  common  law 
that  for  any  injury  to  the  person  or  character  of  a  wife  during 
coverture,  by  battery,  slander,  etc.,  the  wife  as  a  general  rule  cannot 
sue  alone,**  nor  can  the  husband  sue  alone  therefor,**  but  the  husband 
and  wife  must  join ;  and  in  such  a  case,  the  common  law  rule  is  that 
the  declaration  should  conclude  to  their  damage,  and  not  to  that  of  the 
husband  alone;  since  the  damages  will  survive  to  the  wife  if  the 
husband  dies  before  they  are  recovered,  and  if  the  wife  dies  after 
judgment,  the  judgment  survives  to  the  husband.**  However,  as 
heretofore  stated,  if  a  husband  had  deserted  his  wife  and  abjured  the 
realm  or,  in  the  United  States,  had  permanently  left  the  state  of  the 
matrimonial  domicil  she  was  even  at  common  law  permitted  to  sue 
alone ;  *•  and  this  exception  has  been  held  to  include  the  right  to  sue 
for  damages  for  personal  injuries  to  a  wife.*'  Thus,  it  has  been  held 
that  a  wife  whose  husband  has  deserted  her  and  permemently  left 
the  state  can  sue  alone  for  a  libel,**  but  the  mere  fact  that  the  husband 
has  deserted  his  wife  or  that  they  are  living  apart  by  agreement,  has 
been  held  to  be  insufficient  to  enable  her  so  to  sue.**  In  states  in 
which  the  community  property  doctrine  prevails,  damages  for  an 

10.  See  generally,  Appearances,  vol.   Gibson,  43  Wis.  23,  28  Am.  Rep.  527. 
2,  p.  324.  Notes:  94  Am.  Dec.  592;  28  A.  S. 

11.  Boykin  v.  Rain,  28  Ala.  332,  65  R.  79. 

Am.  Dec.  349.  14.  Sheldon  v.  The  Uncle  Sam,  18 

12.  Gooch  V.  McGee,  83  N.  C.  59,  Cal.  526,  79  Am.  Dec.  193;  Long  v. 
35  Am.  Rep.  558.  Morrison,  14  Ind.  595,  77  Am.  Dec. 

13.  Chicago,  etc.,  R.  Co.  v.  Dunn,  72;  Rogers  v.  Smith,  17  Ind.  323,  79 
52  111.  260,  4  Am.  Rep.  606 ;  Long  v.  Am.  Dec.  483. 

Morrison,  14  Ind.  595,  77  Am.  Dec.  Note:  48  Am.  Dec  621. 

72 ;  Smalley  v.  Anderson,  2  T.  B.  Mon.  15,  Wolf  v,  Bauereis,  72  Md.  481, 

(Ky.)   56,  15  Am.  Dec.  121;  Ballard  19  Atl.  1045,  8  L.R.A.  680. 

V.  Russell,  33  Me.  196,  54  Am.  Dec.  16.  See  supra,  par.  475. 

620;  Wolf  V.  Bauereis,  72  Md.  481,  17.  Wolf  v.  Bauereis,  72  Md.  481, 

19  Atl.  1045,  8  L.R.A.  680;  Pennsyl-  19  Atl.  1045,  8  L.R.A.  680. 

vania  R.  Co.  v.  Goodenough,  55  N.  J.  18.  Smith  y.  Silence,  4  la.  321,  66 

L.  577,  28  Atl.  3,  22  L.R.A.  460 ;  Beach  Am.  Dec.  137. 

V.  Beach,  2  Hill  (N.  Y.)  260,  38  Am.  19.  BaUard  v.  RusseU,  33  Me.  196, 

Dec.  584;  Thomas  v.  Winchester,  6  N.  54  Am.  Dec.  620;  Beach  v.  Beach,  2 

Y.  397,  57  Am.  Dec.  455;  Gibson  v.  Hill  (N.  Y.)  260,  38  Am.  Dec.  584. 
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injury  to  a  wife  in  her  person  or  character  are  generally  regarded  as 
community  property,  and  a  husband  is  the  proper  party  to  sue  therefor 
without  the  joinder  of  the  wife ;  ^  or  at  least  he  is  a  necessary  party 
and  the  wife  cannot  sue  alone,^  the  practice  of  suing  in  the  name  of 
both  husband  and  wife  as  at  common  law,  having  also  been  followed.^ 
It  has  been  held,  however,  that  the  failtire  to  join  the  husband  as  a 
party  coplaintiff  must  be  raised  by  a  specific  objection.^ 

482.  Under  Statutes. — ^The  modem  statutes  have  in  many  juris- 
dictions largely  modified  the  common  law  rule  requiring  husband 
and  wife  to  join  in  an  action  for  an  injury  to  her  person  or  character.^ 
However,  statutes  giving  additional  rights  and  remedies  to  married 
women  merely  in  respect  to  their  property  and  contracts,  including 
the  right  to  sue  alone  in  respect  thereto,  have  been  held  not  to  include 
an  action  for  a  tort  to  her  person  or  character  so  as  to  authorize  her 
to  sue  alone  therefor.*  And,  where  a  statute  enlarging  the  property 
rights  of  married  women,  their  contract  capacity  and  right  to  sue  is 
under  consideration,  even  a  general  provision  "that  any  married 
woman  may  sue  in  any  court  of  law  or  equity  in  the  state  upon  any 
cause  of  action  in  her  own  name,  and  without  the  necessity  of  a 
prochein  ami,  as  if  she  were  feme  sole/'  will  generally  be  restricted 
to  the  right  to  sue  in  respect  to  the  property  and  contract  rights  con- 
ferred upon  her  by  the  statute  and  will  not  be  held  to  confer  on  her 
capacity  to  sue  alone  for  torts  to  her  person.*  On  the  other  hand  it 
has  been  held  that  a  married  woman  may  maintain  an  action  in 
her  own  name,  for  personal  injuries,  under  a  statute  providing  that 
all  property  which  any  married  woman,  during  coverture,  acquires 
''shall  be  and  remain  her  sole  and  separate  property"  on  the  ground 
that  such  a  right  of  action  is  her  "separate  property." '  Where 
the  common  law  disabilities  of  a  married  woman  are  entirely  re- 

20.  Western     Union     Tel.     Co.     v.  3.  Work  v.  Campbell,  164  Cal.  343, 

Cooper,  71  Tex.  507,  9  S.  W.  598,  10  128  Pac.  943,  43  L.R.A.(N.S.)  581. 

A.  S.  R.  772,  1  L.R.A.  728;  Williams  4.  Notes:  16  A.  S.  R.  761;  28  A.  S. 

V.  Pope  Mfg.  Co.,  52  La.  Ann.  1417,  R.  79;  45  L.R.A.(N.S.)  768.    See  also 

27  So.  851,  78  A.  S.  R.  390,  50  L.R.A.  generally,  supra,  par.  475. 

816;  Hawkins  v.  Front  St.  Cable  R.  5.  Snashall  v.  Metropolitan  R.  Co., 

Co.,  3  Wash.  592,  28  Pac.  1021,  28  8  Mackey  (D.  C.)  399,  10  L.R.A.  746; 

A.  S.  R.  72,  16  L.R.A.  808.  ^°&  1^^257^^°.'  ^^  ^^^*  ^?^  II  4?* 

Notes:  16  A.  S.  R.  760;  28  A.  S.  P^^i^-J^^   Ballard   v.  Russell,  33   Me. 

«    7Q  196, 54  Am.  Dec.  620 ;  Wolf  v.  Bauereis, 

,    \m  nm        '7/^    w  .u  72   Md.  481,  19   Atl.  1045,  8  L.R.A, 

J^'  ^olFT"""  J;  0;i>^^'   75    Wash,  gg(j     pen„s;ivania  R.    Co.   v.    Good- 

^It'n  ^^  /S^  ^,tS'o^°oA.^^-  ^^^^®  enough,  55  N.  J.  L.  577,  28  Atl.  3,  22 

1230,  48  L.R.A.(N.S.)  327.  lr j^  460;  Gibson  v.  Gibson,  43  Wis. 

2.  Sheldon   v.   The  Uncle   Sam,  18  23,  28  Am.  Rep.  527. 

Cal.  526,  79  Am:  Dec.  193;  McFadden  "^  6.  Wolf  v.  Bauereis,  72  Md.  481.  IP 

▼.  Santa  Ana,  etc.,  R.  Co.,  87  Cal.  464,  Atl.  lOi."..  S  L.R.A.  680. 
26  Pac.  681,  11  L.R.A.  252.  7.  Chicago,  ctc^  IL  Co.  t.  Dmm,  52 

Note:  16  A.  S.  R.  761.  111.  260,  4  Am.  Kep.  60^ 
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moved  and  she  is  given  full  control  of  her  property  and  ceqpac- 
ity  to  contract  and  to  sue,  she  may  sue  alone  for  an  injury  to  her  person 
or  character,®  and  the  more  recent  statutes  sometimes  expressly  provide 
that  a  married  woman  may  sue  alone  for  an  injury  to  her  person  or 
character  in  so  far  as  the  injuries  are  personal  to  herself.*  Under 
such  a  statute  it  has  been  held  that  where  a  person  commits  a  trespass 
upon  the  home,  which  is  owned  by  the  husband,  and  by  his  wrongful 
acts  while  on  the  premises  the  wife  is  thrown  into  a  state  of  excitement 
which  produces  nervous  prostration,  a  miscarriage  or  other  illness, 
there  is  a  wrong  to  her  person  for  which  she  can  sue  alone,  though 
no  physical  violence  is  done  to  her  person.^*  Again  under  some  stat- 
utes it  is  held  that  a  wife  has  the  election  to  join  her  husbcmd  with 
her  or  not  as  she  pleases,^^  while  under  other  statutes  it  has  been  held 
that  not  only  may  a  wife  sue  alone  but  the  action  must  be  brought  in 
her  name  alone,  tiie  joinder  of  her  husband  being  improper.^*  Where 
a  husband  is  joined  in  his  wife's  action  for  personal  injuries  for  con- 
formity solely,  it  has  been  held  that  since  he  is  merely  a  formal  party 
the  defendant  is  not  entitled  to  call  him  for  cross-examination  to 
testify  adversely  to  his  wife's  claim.** 

483.  Distinction  between  and  Joinder  of  Right  of  Action  of  Hus- 
band and  That  of  Wife. — In  the  case  of  torts  to  a  married  woman,  two 
causes  of  action  usually  arise  at  common  law,  the  one  to  the  husband 
personally  for  the  loss  of  his  wife^s  services  and  companionship,  and 
the  incidental  medical  and  similar  expenses  incurred  by  him,  for 
which  he  must  sue  alone;  *^  the  other  for  the  suffering  of  the  wife  or 

8.  Williams  v.  Pope  MuFg  Co.,  52       Note:  48  Am.  Dec.  621. 

La.  Ann.  1417,  27  So.  851,  78  A.  S.  10.  Engle  v.  Simmons,  148  Ala.  92, 
R.  390,  50  L.R.A.  816  (decided  under  41  So.  1023,  121  A.  S.  R.  59,  12  Ann. 
Mississippi  statnte).  Cas.  740,  7  L.R.A.(N.S.)  96;  Watson 

9.  Texas,  etc.,  R.  Co.  v.  Humble,  181  v.  Dilts,  116  la.  249,  89  N.  W.  1068, 
U.  S.  57,  21  S.  Ct.  526,  45  U.  S.  (L.  93  A.  S.  R.  239,  57  L.R.A.  559;  Lesch 
ed.)  747  (decided  under  law  of  Ar-  v.  Great  Northern  R.  Co.,  97  Minn, 
kansas);  Engle  v.  Simmons,  148  Ala.  503,  106  N.  W.  955,  7  L.R.A.(N.S.) 
92,  41  So.  1023,  121  A.  S.  R.  59,  12  93. 

Ann.    Cas.   740,   7   L.R.A.(N.S.)    96;  11.  Normile    v.    Wheeling   Traction 

Mewhirter  v.  Hatten,  42  la.  288,  20  Co.,  57  W.  Va.  132,  49  S.  E.  1030,  68 

Am.    Rep.    618;    McGovem    v.    Inter  L.R.A.  901. 

Urban  R.  Co.,  136  la.  13,  111  N.  W.  12.  Mewhirter  v.  Hatten,  42  la.  288, 

412, 125  A.  S.  R.  215, 13  L.R.A.(N.S.)  20  Am.  Rep.  618. 

476;  Shield  v.  F.  Johnson  &  Son  Co.,  Note:  48  Am.  Dec.  621. 

132  La.  773,  61   So.  787,  47  L.R.A,  13.  Burrell  Tp.  v.  Uncapher,  117  Pa. 

(N.S.)  1080  (decided  under  Act  68  of  St.  353,  11  Atl.  619,  2  A.  S.  R.  664. 

1902,  p.  65,  changing  the  earlier  rule  As  regards  the  general  competency  of 

regarding   damages   for    personal    in-  husband    or   wife    to    testify    for   or 

juries  to  a  wife  as  community  property  against  each  other,  see  Witnesses. 

and  permitting  the  wife  to  sue  there-  14.  Sheldon  y.  The  Uncle  Sam,  18 

for  without  authorization  of  her  hus-  Cal.  526,  79  Am.  Dec.  193;  McDonald 

band) ;  Sims  v.  Sims,  79  N.  J.  L.  577,  v.  Chicago,  etc.,  R.  Co.,  26  la.  124, 

76  Atl.  1063,  29  L.R.A.(N.S.)  842.  96  Am.  Dec.  114;  Normile  v.  Wheeling 
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in  juries  personal  to  her  for  which  the  husband  and  wife  usually  join 
in  bringing  suit.^*  At  common  law  these  two  causes  of  action  cannot 
be  joined  in  one  action  either  by  a  husband  alone  or  by  the  husband 
and  wife ;  i*  although  the  defect  in  joining  the  two  causes  of  action 
may  be  cured  by  an  amendment  striking  out  one  of  the  causes.^'  In 
some  instances,  however,  statutes  have  been  enacted  permitting  the 
husband  in  an  action  by  himself  and  wife  for  a  personal  injury  to 
her,  to  join  thereto  a  claim  in  his  own  right  and  recover  for  the  loss 
of  his  wife's  services  occasioned  by  the  injury  and  the  expenses 
incurred  by  him.**  Also  in  some  states  as  shown  above,  damages 
resulting  from  an  injury  to  the  wife  are  regarded  as  community  prop- 
erty and  enforceable  in  an  action  by  the  husband  alone,  or  the  wife 
is  regarded  as  a  proper  though  not  a  necessary  party >•  It  has  been 
held  that  in  an  action  by  a  husband  and  wife  for  an  injury  to  the 
latter,  all  the  damages  resulting  from  the  injury  are  recoverable, 
including  compensation  for  the  injury  and  its  subsequent  conse- 
quences, her  pain,  suffering,  and  wounded  feelings,  the  cost  of  her 
nursing,  medical  attendance,  and  medicines,  and  the  value  of  her 
loss  of  services  in  the  household.*® 

484.  Release  of  Wife's  Cause  of  Action  and  Admissions  of  Hus- 
band.— Where  the  husband  and  wife  must  join  in  an  action  for  an 
injury  to  her  person  or  character,  his  release  and  discharge  of  the 
cause  of  action  has  been  held  effectual  to  bar  a  recovery  by  her.* 

Traction  Co.,  57  W.  Va.  132,  49  S.  E.  one  in  favor  of  the  infant,  the  other 

1030,  68  L.R.A.  901;  Barnes  v.  Martin,  in  favor  of  the  parent  for  loss  of  the 

15  Wis.  240,  82  Am.  Dec.  670.  infant's    services..     See    Parent    and 

Notes:  48  Am.  Dec.  621;  82  Am.  Child. 

Dec.  678.  16.  Georgia,  etc.,  Co.  v.   Tice,  124 

15.  Georgia,  etc.,  Co.  v.  Tice,  124  Ga.  Ga.  459,  52  S.  E.  916,  4  Ann.  Ca5^. 

459,  52  S.  E.  916,  4  Ann.  Cas.  200;  200. 

Long  V.  Morrison,  14  Ind.  595,  77  Am.  Note:  33  L.R.A.(N.S.)  1049. 

Dec.  72 ;  Rogers  v.  Smith,  17  Ind.  323,  17.  Georgia,  etc.,   Co.  v.  Tice,  124 

79  Am.  Dec.  483;  Skoglund  v.  Min-  Ga.  459,  52  S.  E.  916,  4  Ann.  Cas. 

neapolis  St.  Ry.  Co.,  45  Minn.  330,  47  200. 

N.  W.  1071,  22  A.  S.  R.  733, 11  L.R.A.  18.  McDonald  v.   Chicago,  etc.,  R. 

222;  Magean  V.  Great  Northern  R.  Co.,  Co.,   26  la.   124,   96   Am.   Dec.   114; 

103  Minn.  290,  115  N.  W.  651,  946,  Pennsylvania  R.  Co.  v.  Goodenough,  55 

14  Ann.    Cas.   55J,  15  L.R.A.(N.S.)  N.  J.  L.  577,  28  Atl.  3,  22  L.R.A.  460 ; 

511;  Smith  v.  St.  Joseph,  55  Mo.  456,  Standen  v.  Pennsylvania  R.  Co.,  214 

17  Am.   Rep.  660;  Walker  v.  Phila-  Pa.  St.  189,  63  Atl.  467,  6  Ann.  Cas. 

delphia,  195  Pa.  St.  168,  45  Atl.  657,  408. 

78  A.  S.  R.  801;  NormUe  v.  Wheeling  Note:  33  L.R.A.(N.S.)  1049. 

Traction  Co.,  57  W.  Va.  132,  49  S.  E.  19.  See  supra,  par.  481. 

1030,  68  L.R.A.  901.  20.  Hawkins  v.  Front  St.  Cable  Ry. 

Notes:  82  Am.  Dec.  678;  94  Am.  Co.,  3  Wash.  592,  28  Pac.  1021,  28 

Dec.  588 ;  11  L.R.A.  222.  A.  S.  R.  72, 16  L.R.A.  808. 

This  same  principle  as  to  the  exist-  Note:  28  A.  S.  R.  80. 

ence  of  two  causes  of  action  occurs  1.  Long  v.  Morrison,  14  Ind.  595,  77 

in  the  case  of  injuries  to  an  infant,  the  Am.  Dec.  72;  Ballard  v.  Russell,  33 
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Similarly,  on  the  ground  that  the  statutes  enlarging  the  property  rights 
of  married  women  do  not  make  damages  recovered  for  a  personal 
injury  to  a  wife  her  8q)arate  property,  the  interest  of  a  husband  in 
an  action  by  them  jointly  for  an  injury  to  her  has  been  held  to  be 
such  that  admissions  made  by  him  relative  to  the  subject  matter  of 
the  action  may  be  admitted  in  evidence  for  the  defendant.*  But 
where  a  wife  is  authorized  by  statute  to  sue  in  her  own  name  without 
the  joinder  of  her  husband  for  injuries  to  her  person  or  character  and 
enjoy  the  amount  recovered  as  her  separate  property,  the  husband  can- 
not by  his  release  or  admissions  prejudice  her  right  of  action  •  The 
question  as  to  the  capacity  of  a  married  woman  to  release  her  cause 
of  action  for  an  injury  to  her  person  or  character,  depends  on  the 
extent  to  which  the  statutes  have  enlarged  her  property  rights  and 
contract  capacity.  At  common  law  her  release  would  have  been 
wholly  ineffectual,  and  modem  statutes  conferring  merely  the  right 
to  enjoy  her  real  and  personal  property  to  her  sole  and  separate  use 
and  to  contract  in  respect  thereto  have  been  held  not  to  confer  on  her 
capacity  to  release  a  cause  of  action  for  an  injury  to  her  person  or 
character.  On  the  other  hand,  if  a  married  woman  is  given  authority 
to  sue  alone  for  an  injury  to  her  person  or  character,  and  the  amount 
of  the  recovery  would  constitute  her  separate  property,  her  right  to 
release  such  a  cause  of  action  in  so  far  as  it  affects  her  is  upheld,  and 
if  the  action  is  commenced  by  the  husband  and  wife  jointly,  it  has 
been  held  that  an  agreement  made  bv  him  with  her  consent,  to  with- 
draw the  suit  for  a  specified  sum,  will  be  binding  on  her  and  a  bar 
to  a  subsequent  separate  action  by  her.* 

485.  Effect  of  Negligence  or  Consent  of  Husband  on  Wife's  Right 
of  Action  Generally. — According  to  the  better  view,  where  a  married 
woman  is  given  authority  to  sue  in  her  own  name  for  personal  injtiries 
or  the  husband  is  joined  merely  as  a  formal  party,  and  the  amount 
recovered  is  her  separate  property  free  from  any  claim  of  her  husband, 
his  negligence  which  may  have  contributed  to  an  injury  to  her  caused 
by  the  concurring  negligence  of  a  third  person,  is  not,  by  reason  of 
the  marriage  relation  merely,  to  be  imputed  to  the  wife  so  as  toipre- 
clude  her  recovery  against  such  third  person.*    Thus,  where  a  husband 

Me.  196,  54  Am.  Dec.  620;  Pennsyl-  3.  Chicago,  etc.,  R.  Co.  v.  Dunn,  52 
vania  R.  Co.  v.  Goodenough,  55  N.  J.  111.  260,  4  Am.  Rep.  606. 
L.  577,  28  Atl.  3,  22  L.R.A.  460;  Note:  94  Am.  Dec.  593. 
Beach  v.  Beach,  2  Hill  (N.  Y.)  260,  4.  Chicago,  etc.,  R.  Co.  v.  Dnnn,  52 
38  Am.  Deo.  584  (libel) ;  Shadduck  v.  lU.  260,  4  Am.  Rep.  606.  See  supra, 
Clifton,  22  Wis.  114,  94  Am.  D?e.  588.  par.  305  et  seq.,  as  regards  the  gen- 
See  supra,  par.  86,  as  to  general  effect  eral  contract  capacity  of  a  married 
at  common  law  of  husband's  release  of  woman  to  contract  under  the  modem 
his  wife's  choses  in  action.  statutes. 

2.  Shadduck  v.  Clifton,  22  Wis.  114,  5.  Phillips  v.  Denver  City,  etc.,  Co., 

94  Am.  Dec.  588.    See  supra,  par.  178.  53  Colo.  458,  128  Pac.  460,  Ann.  Caa. 
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in  the  purchase  of  a  drag  to  be  used  by  his  wife  acts  from  the  duty 
he  owes  to  her  as  a  husband  and  not  as  her  agent,  it  has  been  held 
that  his  negligence  in  the  purchase  will  not  be  imputed  to  the  wife 
so  as  to  preclude  a  recovery  against  the  druggist  on  her  behalf  for 
injuries  resulting  from  her  taking  the  drug.*  So  it  has  been  held 
that  a  husband's  knowledge  of  the  defective  condition  of  a  sidewalk 
and  the  intention  of  his  wife  to  walk  over  it,  and  his  failure  to  inform 
her  of  such  condition  will  not  preclude  a  recovery  on  her  behalf  for 
injuries  caused  by  such  defect.'  Where,  however,  as  at  common  law, 
the  amount  recovered  for  a  personal  injury  to  the  wife  would  inure 
to  the  benefit  of  the  husband  by  virtue  of  his  marital  right  and  he 
must  join  in  an  action  for  a  recovery,  his  concurring  negligence  will 
preclude  a  recovery;^  and  this  has  been  held  to  be  true  where 
the  amount  recovered  would  constitute  community  property.*  Also 
some  of  the  modem  cases  hold,  it  seems,  that  though  the  amount  re- 
covered for  an  injury  to  a  wife  would  constitute  under  the  statutes 
her  separate  property,  yet  where  the  husband  must  join  in  the  action 
by  her,  his  concurring  negligence  will  preclude  a  recovery.**  It  is 
a  general  rule  that  a  surgeon  has  no  right  to  perform  an  operation  on 
a  patient  without  the  latter's  express  or  implied  assent,  and  is  liable 
in  damages  for  so  doing.**  It  would,  therefore,  seem  on  principle  that 
a  husband  has  no  inherent  authority  to  consent  to  a  dangerous  opera- 
tion on  his  wife,  and  thereby  relieve  the  surgeon  from  liability  to 
her  for  so  doing  without  her  consent.**  On  the  other  hand,  when 
a  wife  is,  on  account  of  her  mental  condition,  unable  to  give  her  con- 
sent to  a  dangerous  operation,  it  would  seem  that  the  husband,  as 
her  natural  guardian  and  protector,  could  give  the  consent  necessary 
to  relieve  the  surgeon  from  liability  to  her,  although  in  such  a  case, 
to  relieve  the  surgeon  from  liability,  it  should  clearly  appear  that  the 

1914B  29 ;  Miller  v.  Louisville,  etc.,  R.  enough,  55  N.  J.  L.  577,  28  Ati.  3,  22 

Co.,  128  Ind.  97,  27  N.  E.  339,  25  A.  L.R.A.  460. 

S.  R.  416;  Louisville,  etc.,.R.  Co.  v.  Note:  Ann.  Cas.  1912A  647. 

Creek,  130  Ind.  139,  29  N.  E.  481,  14  9.  McFadden  v.  Santa  Ana,  etc.,  R. 

L.R.A.  733  and  note;  Louisville  R.  Co.  Co.,  87  Cal.  464,  25  Pac.  681, 11  L.R.A. 

V.  McCarthy,  129  Ky.  819,  112  S.  W.  ^^'^J^.^^^J^  ^-  Sacramento,  etc.,  Co., 

925, 130  A.  S.  R.  494, 19  L.R.A.(N.S.)  iq?« ^  Lo                      ^^^'  ^"'  ^^^' 

230;  Street  v.  Holyoke,  105  Mass.  82,  "^^^^f  %2-  .    q   p   to 

7  Am.  Rep.  500;  Davis  v.  Guarmieri,  in    pJlfl;,.    «  '»     n            n     i 
AR  nui^  Of    A7ft    ir;  \r    T?    Qf;A    A   A  ^"-  Pennsylvania   R.   Co.   v.   Good- 
ie o   r.o             '  ^                    '         •  enough,  55  N.  J.  L.  677,  28  AU.  3,  22 
o.  K.  o4o.  L.R.A.  460. 

Notes:    22   L.R.A.    460;    8   L.R.A.  Votes:   14  L.R.A.  733;   22  L.R.A. 

(N.S.)   659;  Ann.  Cas.  1912A  647.  460, 

6.  Davis  V.  Guarmieri,  45  Ohio  St.  li.  See  Phtsicians  akd  Surgeons. 
470,  15  N.  E.  350,  4  A.  S.  R.  548.  12.  Pratt  v.  Davis,  224  111.  300,  79 

7.  Street  v.  Holyoke,  105  Mass.  82,  N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A. 
7  Am.  Rep.  500.  (N.S.)  609. 

S.Pennsylvania    R.    Co.    v.    Good-       Note:  1  L.R.A.(N.S.)  441. 
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wife  was  not  in  a  mental  condition  to  be  in  control  of  her  own  body, 
and  that  the  husband  did  in  fact  give  his  consent.^  Moreover,  it  has 
been  held  that  the  consent  by  a  man  to  an  operation  on  his  insane 
wife  on  taking  her  to  a  hospital  is  exhausted  when  the  operation  is 
performed  and  she  is  taken  away,  and  does  not  justify  another  opera- 
tion if  she  subsequently  returns  to  the  institution.  Consent  by  a  man 
to  an  operation  upon  his  insane  wife  for  the  removal  of  her  uterus 
and  ovaries  is  not  shown  by  the  fact  that,  after  an  operation  of  a 
minor  nature  to  which  he  consented,  which  did  not  prove  successful, 
he  complied  with  a  direction  to  bring  his  wife  again  to  the  surgeon 
for  treatment.** 

486.  Wife  Injured  While  Riding  with  Husband.— Where  a  wife  is 
injured  while  riding  with  her  husband  and  in  the  jurisdiction  in 
which  suit  is  brought  the  rule  prevails  that  the  negligence  of  the 
driver  is  imputable  to  the  wife,**  no  distinction  is  made  in  the  case 
of  a  wife  driving  with  her  husband,  but  his  negligence  as  driver  is  held 
to  preclude  a  recovery  on  her  behalf.**  Moreover,  there  is  authority 
for  the  position  that  though  in  ordinary  cases  the  negligence  of  a 
driver  will  not  be  imputed  to  one  riding  with  him,  an  exception  to 
the  rule  prevails  where  a  wife  is  riding  with  her  husband,  she  being 
by  reason  of  the  marital  relation  especially  under  the  care  of  her 
husband.*'  The  better  view,  however,  is  that  although  a  wife  is 
injured  while  riding  with  her  husband,  his  negligence  will  not  by 
reason  merely  of  the  marriage  relation  be  imputed  to  her  so  as  to 
preclude  her  recovery  for  the  injuries  received;  that  in  such  a  case 
the  mere  relation  of  husband  and  wife,  does  not  make  the  husband 
the  agent  of  his  wife  so  as  to  render  his  negligence  imputable  to  her ; 
and  that  there  is  no  sound  reason  why  the  prevailing  view  that  the 
negligence  of  a  driver  is  not  to  be  imputed  to  one  riding  with  him 
does  not  apply  to  a  wife  riding  with  her  husband,  nor  why  she  may 
not  be  in  such  a  case  a  mere  passive  guest,  without  authority  to  direct 
or  control  his  movements  and  without  reason  to  suspect  his  prudence 
or  skill.** 

13.  Note:  1  L.R.A.(N.S.)  441.  Notes:   8  L.R.A.(N.S.)    656;  Ann. 

14.  Pratt  V.  Davis,  224  HI.  300,  79  Cas.  1912A  648,  650. 

N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A.  18., Philips  v.  Denver  City,  etc.,  Co., 
(N.S.)  609.  53  Colo.  458,  128  Pac.  460,  Ann.  Cas. 

15.  See  Negligence.  1914B  29;  Southern  R.  Co.  v.  King, 

16.  Prideaux  v.,  Mineral  Point,  43  128  Ga.  383,  57  S.  E.  687,  119  A.  S. 
Wis.  513,  28  Am.  Rep.  558.  R.  390,  11  L.R.A.(N.S.)   829;  Miller 

Notes :   14  L.R.A.   733 ;   22  L.R.A.  v.  Louisville,  etc.,  R.  Co.,  128  Ind.  97, 

460;  8  L.R.A.(N.S.)   666;  Ann.  Cas.  27  N.  E.  339,  25  A.  S.  R.  416;  Loms- 

1912A  650.  ville,  etc.,  R.  Co.  v.  Creek,  130  Ind. 

17.  Nesbit  v.  Garner,  75  la.  486,  39  139,  29  N.  E.  481,  14  L.R.A.  733; 
N.  W.  516,  9  A.  S.  R.  486,  1  L.R.A.  Reading  Tp.  v.  Telfer,  57  Kan.  798,  48 
152.  Pac  134,  57  A.  S.  B.  355;  Lomsville, 
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487.  Damages  Generally. — ^In  an  action  for  personal  injuries  to  a 
wife  in  which  the  husband  is  joined  as  coplaintiff,  evidence  that  they 
had  not  lived  together  as  husband  and  wife  for  a  long  time  is  not 
admissible  in  evidence  in  mitigation  of  the  damages,  as  in  such  a 
case  the  injury  to  her  wquld  be  the  same  whether  she  lived  with  her 
husband  or  not.**  Where  the  injury  to  a  married  woman  results  in 
her  miscarriage  her  loss  in  respect  to  the  society  and  prospective  earn- 
ing of  the  child  is  not  to  be  considered  as  an  element  of  damages 
recoverable  by  her,*^  but  of  course  if  a  miscarriage  results  from  an 
actionable  wrong  as  a  proximate  cause,  it  may  be  shown  as  affecting 
the  extent  of  her  personal  injury  and  a  recovery  by  her  or  on  her 
behalf  for  her  pain  and  suffering  therefrom  and  for  the  impairment 
of  her  health  will  be  allowed.* 

488.  Expenses  Incurred. — ^It  is  well  settled  that  expenses  necessarily 
or  reasonably  incurred  on  account  of  a  personal  injury  are  a  proper 
element  of  recovery,  and  to  entitle  a  person  injured  to  recover  for 
expenses  incurred  it  is  not  necessary  as  a  general  rule  that  he  should 
have  actually  paid  such  expenses  at  the  time  of  the  trial.*  Still  if 
there  has  been  no  payment,  according  to  the  better  view,  there  must 
have  been  a  legal  obligation  on  him  to  pay  therefor.  So  in  the  case 
of  a  personal  injury  to  a  married  woman  in  an  action  by  her  to  recover 
therefor,  no  recovery  can  be  had  for  expenses  incurred  for  medical 
and  similar  services,  if  she  has  not  paid  therefor  from  her  separate 
property  and  there  is  no  legal  obligation  on  her  part  to  do  so,  as 
where  the  obligation  to  do  so  is  on  the  husband,  the  right  to  recover 
for  such  expenses  is  in  him  and  is  enforceable  in  an  acti(m  by  him 
alone.*  A  married  woman  to  recover  must  show  circumsteuices  render- 
ing her  or  her  separate  estate  liable  for  the  expenses  incurred,  the 

etc.,  R.  Co.  V.  McCarthy,  129  Ky.  814,  prospective  offspring  as  an  element  of 

112  S.  W.  925,  130  A.  S.  R.  494,  19  damages  recoverable  in  an  action  by 

L.R.A.(N.S.)  230;  Neal  v.  Rendall,  98  the  husband  for  the  loss  of  his  wife's 

Me.  69,  56  Atl.  209,  63  L.R.A.  668;  services,  etc.,  see  supra,  par.  409. 

Howe  v.  Minneapolis,  etc.,  R.  Co.,  62  1.  Mann  Boudoir  Car  Co.  v.   Du- 

Minn.  71,  64  N.  W.  102,  54  A.  S.  R.  pre,  54  Fed.  646,  4  C.  C.  A.  540,  21 

616,  30  L.R.A.  684;  Huff  v.  Ames,  16  L.R.A.  289;  Colorado  Springs,  etc.,  Co. 

Neb.  139,  19  N.  W.  623,  49  Am.  Rep.  v.  Nichols,  41  Colo.  272,  92  Pac.  691, 

716.  20   L.R.A.(N.S.)    215;   Tunnicliffe  v. 

Notes:    8    L.R.A.(N.S.)    666,    659;  Bay  Cities  Consol.  R.  Co.,  102  Mich. 

Ann.  Cas.  1912 A  648.  624,  61  N.  W.  11,  32  L.R.A.  142;  Pur- 

19.  Packet  Co.  v.  Clough,  20  Wall,  cell  v.  St.  Paul  City  R.  Co.,  48  Minn. 
528,  22  U.  S.  (L.  ed.)  406.  134,  50  N.  W.  1034,  16  L.R.A.  203; 

20.  Tunnicliffe  v.  Bay  Cities  Consol.  Brown  v.  Chicago,  etc.,  R.  Co.,  54  Wis. 
R.  Co.,  102  Mich.  624,  61  N.  W.  11,  32  342, 11  N.  W.  356,  911,  41  Am.  Rep.  41. 
L.R.A.  142  and  note;  Hawkins  v.  Front  Note :  32  L.R.A.  142. 

St.  Cable  R.  Co.,  3  Wash.  592,  28  2.  See  Damages,  vol.  8,  p.  496,  500. 
Pac.  1021,  28  A.  S.  R.  72,  16  L.R.A.  3.  Lewis  v.  Atlanta,  77  Oa.  766,  4 
808.  A.  S.  R.  108. 

As  regards  the  element  of  loss  of       Note :  Ann.  Cas.  1913D  763. 
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presumption  as  regards  such  expenses  being  that  the  husband  alone 
is  liable  therefor  under  his  general  duty  to  support  and  provide  for 
the  necessaries  of  his  wife.^  On  the  other  hand  where  a  married 
woman  has  separate  property  and  has  either  paid  therefrom  expenses 
incurred  by  reason  of  an  injury  to  her  person,  or  has  contracted  to 
pay  therefor,  and  such  contract  is  binding  on  her,  she  has  been  held 
entitled  to  recover  therefor  though  the  primary  duty  to  pay  for  such 
expenses  may  have  rested  on  her  husband.* 

489.  Loss  of  Earnings  or  Earning  Capacity  Generally. — ^Where  an 
action  is  brought  by  a  married  woman  alone  for  personal  injuries, 
the  question  has  frequently  arisen  as  to  her  right  to  recover  for  the 
loss  of  her  time  or  earning  capacity.*  Some  courts  have  taken  the 
broad  general  view  that  a  married  woman  cannot  recover  damages 
for  her  loss  of  time  or  her  capacity  to  render  household  duties  or  to 
do  work  generally,  even  though  she  ordinarily  earns  money  by  work 
outside  of  her  household  duties,'  except  possibly  where  the  husband 
has  given  his  consent  to  her  engaging  in  outside  business,  and  to  her 
receiving  her  earnings  therefrom  as  her  own.®  The  better  view,  how- 
ever, is  that  where  a  married  woman  is  personally  entitled,  as  against 
her  husband,  to  the  fruits  of  her  earnings,  and  is  engaged  in  a  trade  or 
business  on  her  sole  and  separate  account,  her  loss  in  this  respect  is 
a  proper  element  of  damages.'  The  reason  for  this  rule  is  that  though 
the  statutes  may  not  have  deprived  a  husband  of  the  services  of  the 
wife  in  the  household,  in  the  care  of  the  family  or  in  or  about  his 
business,  yet  they  have  bestowed  on  her,  independent  of  him,  her 
earnings  on  her  own  account  and  have  given  her  authority  to  acquire 
them.  The  cases  proceed  on  the  ground  that  there  is  a  difference 
between  the  discharge  of  marital  duties  and  independent  labor  that 
as  the  results  of  her  earning  capacity  exerted  for  herself  belong  to 

4.  Lewis  v.  Atlanta,  77  Ga.  756,  4  U.  S.  67,  21  S.  Ct.  626,  45  U.  S.  (L. 
A.  S.  R.  108.  ed.)   747   (decided  under  law  of  Ar- 

5.  Indianapolis  Traction  Terminal  kansas) ;  Colorado  Springs,  etc.,  Co.  v. 
Co.  V.  Kidd,  167  Ind.  402, 79  N.  E.  347,  Nichols,  41  Colo.  272,  92  Pac.  691,  20 
10  Ann.  Cas.  942,  7  L.R.A.(N.S.)  143;  L.R.A.(N.S.)  215;  Fleming  v.  Shenan- 
Winnett  v.  Detroit  United  Ry.,  171  doah,  67  la.  505,  25  N,  W.  752,  56  Am. 
Mich,  629,  137  N.  W.  539,  Ann.  Cas.  Rep.  354;  Niemeyer  v.  Chicago,  etc., 
1914B  1264.  R.  Co.,  143  la.  129,  121  N.  W.  521, 

Note:  Ann.  Cas.  1913D  762.  136  A.  S.  R.  752,  23  L.R.A.(N.S.) 

6.  Notes:  8  L.R.A.  680;  20  L.R.A.  408;  Harmon  v.  Old  Colony  R.  Co.. 
(N.S.)  215.  165  Mass.  100,  42  N.  E.  505,  52  A.  S. 

7.  Tunnidiffe  v.  Bay  Cities  Consol.  R,  499,  30  L.R.A.  658;  Blaechinska  v. 
R.  Co.,  102  Mich.  624,  61  N.  W.  11,  32  Howard  Mission,  etc.,  130  N.  Y.  497, 
L.R.A.  142.  29  N.  E.  755,  15  L.R.A.  215;  Normila 

Note:  20  L.R.A.(N.S.)  216.  v.  Wheeling  Traction  Co.,  57  W.  Va. 

8.  Georgia,  etc.,  Co.  v.  Tice,  124  Ga.  132,  49  S.  B.  1030,  68  L.R.A.  901. 
459,  52  S.  E.  916,  4  Ann.  Cas.  200  Notes:  52  A.  S.  R.  503;  20  L.R.A. 
and  note.  (N.S.)  216;  4  Ann.  Cas. -205. 

9.  Texas,  etc.,  R.  Co.  v.  Humble.  181 
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her,  deprivation  of  that  earning  capacity  must  be  to  that  extent  her 
individual  loss.^^  The  rule  that  where  a  wife  is  engaged  in  a  separate 
trade  or  business  an  injury  to  her  results  in  a  loss  of  earnings  or 
earning  capacity,  has  been  very  generally  applied  where  her  labor  for 
herself  could  on  any  substantial  basis  be  deemed  a  separate  trade  or 
business  as  distinguished  from  domestic  or  household  labors.  Thus 
where  a  married  woman  at  the  time  of  the  injuries  was  customarily 
engaged  in  washing  clothes  for  others  for  a  compensation  by  the  day, 
though  she  expended  the  money  received  by  her  in  the  support  of 
the  family,  she  was  held  entitled  to  prove  the  time  lost  on  account 
of  such  injury.^* 

490.  Limitations  on  Wife's  Right  to  Recover  for  Loss  of  Time  or 
Earnings. — Modern  statutes  do  not  affect  the  husband's  right  to  the 
services  of  his  wife  in  and  about  the  household,  and  though  she  is 
entitled  to  sue  for  an  injury  to  her  person,  she  cannot,  as  a  general 
rule,  recover  for  loss  of  time  or  capacity  to  render  ordinary  household 
duties,  the  right  to  recover  for  such  loss  still  remaining  in  the  hus- 
band.^* Where  a  married  woman  at  the  time  of  the  injury  was 
engaged  in  working  for  her  husband  in  his  business  under  a  contract 
for  wages  or  compensation^  it  has  been  held  that  she  cannot  recover 
for  loss  of  her  earnings  in  this  respect,  as  such  labor  cannot  be  con- 
sidered a  separate  trade  or  business  on  her  part,  and  the  contract 
between  her  and  her  husband  for  the  compensation  is  not  enforce- 
able.** Nor  does  the  fact  that  an  injured  woman  brings  suit  by  her 
husband  as  next  friend  justify  the  inclusion  as  damages  of  her  loss 
of  earnings  or  earning  capacity  as  respects  her  ordinary  services  which 
are  considered  as  belonging  to  her  husband.**  In  order  to  show  the 
extent  of  the  injuries  received  by  a  married  woman,  however,  and  not 
for  the  purpose  of  recovering  for  loss  of  time  or  capacity  to  render  such 
services,  evidence  is  held  admissible  to  show  that  before  the  injury 

10.  Texas,  etc.,  R.  Co.  v.  Humble^  Notes:  28  A.  S.  R.  80;  20  L.R.A. 
181  U.  S.  57,  21  S.  Ct.  526,  45  U.  S.    (N.S.)  215;  4  Ann.  Cas.  205. 

(L.  ed.)  747.  13.  Citizens  St.  R.  Co.  v.  Tivinanse, 

11.  Fleming  v.  Shenandoah,  67  la.  121  Ind.  375,  23  N.  E.  342,  7  L.R.A. 
505,  25  N.  W.  752,  66  Am.  Rep.  354.  352;  Blaechinska  v.  Howard  Mission. 

12.  Georgia,  etc.,  Co.  v.  Tice,  124  etc.,  130  N.  Y.  497,  29  N.  E.  755,  15 
Ga.  459,  52  S.  E.  916,  4  Ann.  Cas.  L.R.A.  215;  Standen  v.  Pennsylvania 
200;  Fleming  v.  Shenandoah,  67  la.  R.  Co.,  214  Pa.  St.  189,  63  Atl.  467, 
505,  25  N.  W.  752,  56  Am.  Rep.  354;  6  Ann.  Cas.  408. 

Tnnnidiife  v.  Bay   Cities  Consol.  R.  Note:  4  Ann.  Cas.  207. 

Co.,  102  Mich.  624,  61  N.  W.  11,  32  As  regards  the  right  of  the  husband 

L.R.A.  142;  Feler  v.  New  York  Cent,  to  recover  for  the  loss  of  his  wife's 

R.  Co.,  49  N.  Y.  47, 10  Am.  Rep.  327 ;  services  as  an  assistant  in  his  business, 

Blaeehinska  v.  Howard  Mission,  etc.,  see  supra,  par.  468. 

Co.,  130  N.  Y.  497,  29  N.  E.  755,  15  14.  Tunnicliffe  v.  Bay  Cities  Consol. 

L.R.A.  215;  Standen  v.  Pennsylvania  R.  Co.,  102  Mich.  624,  61  N.  W.  11, 

R.  Co.,  214  Pa.  St.  189,  63  Atl.  467,  32  L.R.A.  142. 

6  Ann.  Cas.  408. 
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she  performed  the  ordinary  household  duties  of  the  family  and  that 
after  the  injury  she  was  unable  to  do  so.**  And  it  would  seem  on 
principle  and  it  has  been  so  held,  that  the  impairment  of  a  married 
woman's  ability  to  work  irrespective  of  whether  the  results  of  such 
work  inure  to  her  personal  benefit  or  that  of  her  husband,  is  to  be 
considered  by  the  jury  in  determining  the  amount  of  pain  and  suffer- 
ing which  she  has  undergone  and  will  undergo,  though  not  as  a  specific 
ground  of  recovery,  the  inability  to  work  in  normal  persons  being 
regarded  as  a  source  of  very  acute  suflfering.**  Where  there  is  no 
claim  on  the  part  of  the  married  woman  for  loss  of  time  or  inability 
to  perform  the  ordinary  household  duties,  evidence  of  her  inability 
to  do  so  having  been  admitted  solely  for  the  purpose  of  showing  the 
extent  of  her  injuries,  the  refusal  to  instruct  that  no  recovery  can  be 
had  for  loss  of  time  and  incapacity  in  respect  to  such  services  has 
been  held  not  to  be  error  as  such  question  was  not  in  issue.*^ 

491.  Necessity  as  to  Engaging  in  Separate  Trade  or  Business;  Inju- 
ries before  Marriage. — ^To  entitle  a  married  woman  to  recover  for  the 
loss  of  earning  capacity,  though  she  is  by  statute  given  the  right  to 
sue  for  an  injury  to  her  person,  and  also  the  right  to  her  earnings 
in  her  separate  trade  or  business,  it  is  generally  held  that  she  must 
have  been  engaged  in  some  trade  or  business  the  earnings  from  which 
would  have  accrued  to  her  separate  benefit.  The  reason  for  this  is  that 
consequential  damages  are  in  all  cases  limited  to  the  amount  actually 
sustained;  and  unless  the  wife  is  actually  engaged  in  some  business 
or  service  in  which  she  would,  but  for  the  injury,  have  earned  some- 
thing for  her  separate  benefit,  and  which  she  has  lost  by  reason  of 
the  injury,  she  has  sustained  no  consequential  damages;  she  has 
lost  nothing  pecuniarily  by  reason  of  her  inability  to  labor.*®  Where, 
however,  prior  to  the  injury  the  wife  had  been  engaged  in  a  sepa- 
rate trade  or  business,  the  fact  that  at  the  time  of  the  injury,  such 
trade  or  business  had  been  temporarily  given  up  as  where  it  was 
interrupted  by  ill-health,  would  not  prevent  her  recovery  for  loss 
or  earning  capacity  in  respect  thereto.**  So  it  has  been  held  that 
a  music  teacher  who  marries  and  takes  a  brief  wedding  tour,  intend- 

15.  Colorado  Springs,  etc.,  Ry.  Co.  v.  Nichols,  41  Colo.  272,  92  Pac.  691, 
V.  Nichols,  41  Colo.  272,  92  Pac.  691,  20  L.R.A.(N.S.)  215;  McGovem  v. 
20  L.R.A.(N.S.)  215;  Stretz  v.  Chi-  Inter  Urban  R.  Co.,  136  la.  13,  111  N. 
oago,  etc.,  R.  Co.,  73  Wis.  147,  40  N.  W.  412,  25  A.  S.  R.  215,  13  L.R.A. 
W.  653,  9  A.  S.  R.  769.  (N.S.)  476. 

Notes:  20  L.R.A.(N.8.)  218;  4  Ann.  18.  Filer  v.  New  York  Central  R. 

Cas.  208.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327. 

16.  Colorado  Springs,  etc.,  Ry.  Co.  19.  Texas,  etc.,  R.  Co.  v.  Humble, 
V.  Nichols,  41  Colo.  272,  92  Pac.  691,  181  U.  S.  57,  21  S.  Ct.  526,  46  U.  S. 
20  L.R.A.(N.S.)  215.  (L.  ed.)  747. 

Notes:  20  L.R.A.(N.S.)  217;  4  Ann.  Notes:  23  L.R.A.(N.S.)  408;  4  Ann. 
Cas.  208.  Cas.  207. 

17.  Colorado  Springs,  etc.,  Ry.  Co. 
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ing  to  resume  her  employment  as  teacher  on  her  return,  may  main- 
tain an  action  in  her  own  right  for  impairment  of  earning  capacity 
due  to  personal  injuries  received  on  the  trip.*^  Where  a  wife  wa^s 
injured  before  marriage,  her  marriage  does  not  affect  her  right  to 
recover  for  her  loss  of  earning  capacity  by  reason  of  such  injury, 
since  the  husband,  having  married  her  in  her  injured  condition, 
would  have  no  right  to  recover  for  loss  of  her  services  in  this  respect. 
The  fact  of  her  marriage  may,  however,  affect  materially  the  value 
of  the  thing  lost,  and  so,  possibly,  the  amount  of  her  recovery.* 

492.  Pleading  Loss  of  Earnings. — Ordinarily  damages  for  loss  of 
earnings  are  provable  without  being  specially  pleaded,  for,  in  the 
case  of  a  man  or  a  feme  sole,  they  are  the  natural  and  immediate 
consequences  of  the  injury.  In  the  case  of  a  married  woman,  how- 
ever, they  are  not  the  immediate  and  necessary  result  of  the  injury, 
but  they  result  from  the  additional  and  special  circumstances  that 
she  has  been  accustomed  to  avail  herself  of  her  statutory  right  to 
work  for  herself,  or  that  for  some  other  reason  she  is  entitled  to  the 
fruits  of  her  own  labor.  In  an  action  by  her  for  personal  inju- 
ries, therefore,  they  are  not  provable  unless  they  are  pleaded.* 

Action  by  Wife  for  Injuries  to  Husband;  Loss  of  Consortium 

493.  In  General. — It  was  well  settled  at  common  law  that  for  per- 
sonal injuries  to  a  husband  no  right  of  action  arose  in  favor  of  the 
wife;*  and  in  the  absence  of  statute  a  widow  could  not  maintain 
an  action  for  the  death  of  her  husband  caused  by  the  negligent  act 
of  a  third  person.*  In  such  a  case  though  the  death  of  the  husband 
resulted  undoubtedly  in  a  direct  pecuniary  loss  to  his  wife,  still  for 
the  initial  injury  to  her  husband  she  would  have  no  right  to  recover 
and  the  general  rule  of  the  common  law  which  precludes  a  recovery 
in  tort  for  loss  resulting  from  the  death  of  a  person  caused  by  the* 
negligence  of  another,  has  been  considered  as  precluding  an  action 
by  a  widow  for  the  loss  of  the  support  and  companionship  of  her 
husband  resulting  from  his  death.*    Moreover,  it  has  recently  been 

20.  Niemeyer  v.  Chicago,  etc.,  R.  133  A.  S.  R.  291,  24  L.R.A.(N.S,> 
Co.,  143  la.  129,  121  N.  W.  521,  13ft  1024  and  note. 

A.  S.  R.  762,  23  L.R.A.(N.S.)  408.  Note:  48  Am.  Dec.  622. 

1.  Note:  4  Ann.  Cas,  209.  4.  The  Harrisburg,  119  U.  S.  199,  7 

2.  Uransky  v.  Dry-Dock,  etc.,  R.  Co.,  S.  Ct.  140,  30  U.  S.  (L.  ed.)  358  (hold- 
118  N.  Y.  304,  23  N.  E.  451,  16  A.  S.  ing  also  that  this  rule  of  the  common 
R.  759.  law  applies  in  admiralty) ;   Carey  v. 

Notes:  8  L.R.A.  680;  4  Ann.  Cas.  Berkshire  R.  Co.,  1  Cush.  (Mass.)  475,. 
209.  48  Am.  Dec.  616; 

3.  Brown  V.  Kistleraan,  177  Ind.  692,       Note:  19  L.R.A.(N.S.)  633. 

98  N.   E.   631,  40  L.R.A.(N.S.)    236       5.  Carey  v.  Berkshire  R.  Co.,  1  Cush. 
and  note;  Feneff  v.  New  York,  etc.,    (Mass.)  475,  48  Am.  Dec.  616.     Sea 

B.  Co.,  203  Mass.  278,  98  N.  E.  436,  Death,  vol.  8,  p.  719  et  seq. 

1443 


§  494  HUSBAND  AND  WIPE  13  R.  C.  L. 

held  that  a  wife  cannot,  either  at  common  law  or  under  the  Married 
Woman's  Act  giving  her  a  right  to  hold  separate  property  and  au© 
alone,  recover  damages  for  the  loss  of  companionship  and  support, 
from  persons  who  have  successfully  conspired  to  induce  her  husband 
to  commit  an  offense  for  which  he  was  imprisoned,  where  they  in- 
tended to  injure  him,  and  not  her.*  In  the  United  States  it  is  the 
better  view  that  though  a  wife  is  given  the  right  to  sue  alone  for 
injuries  affecting  her  rights  and  though  she  has  such  a  legal  right 
in  the  so-called  "consortium"  of  her  husband  that  she  may  have  a 
right  of  action  against  a  third  person  when  such  right  is  directly 
invaded,  yet  in  the  case  of  a  personal  injury  inflicted  upon  a  hus- 
band by  the  negligent  act  of  another,  though  such  act  indirectly 
results  in  the  loss  or  impairment  of  her  right  of  consortium,  and 
the  ability  of  her  husband  to  support  her,  she  cannot  maintain  an 
action  therefor ;  the  remedy  for  such  a  wrong  is  to  be  redressed  solely 
by  an  action  by  the  husband  to  recover  his  damages;  and  the  wrong 
to  a  wife  which  may  be  redressed  by  her  action  for  loss  of  consortium 
or  support  is  restricted  to  those  which  have  a  direct  tendency  to  deprive 
the  wife  of  her  right  in  this  respect.' 

494.  Protection  of  Consortium. — ^In  a  celebrated  English  case 
though  no  decision  was  made  on  the  point  under  discussion,  the  court 
being  divided  on  the  question,  the  opinion  was  expressed  by  Lord 
Campbell  that  if  a  third  person  slander  a  married  woman  to  her 
husband  with  the  intent  that  he  should  leave  her,  she  would  have  a 
cause  of  action  in  which  damages  could  be  recovered  for  her  loss  of 
consortium.®  This  view  of  Lord  Campbell's  has  been  approved  and 
followed  in  the  United  States,  so  that  there  may  now  be  said  to  be 
a  recognized  legal  right  in  the  wife  to  the  so-called  "consortium" 
of  her  husband,  which,  especially  since  the  modern  statutes  enlarg- 
ing a  married  woman's  right  to  sile  in  her  own  name,  will  be  pro- 
tected and  damages  awarded  her  for  its  wrongful  invasion  by  a  third 
person .•    So  on  the  theory  that  under  the  modern  statutes  a  husband 

6.  Nieberg  v.  Cohen,  88  Vt.  281,  92  conduct  of  the  husband  under  the  facts 
Atl.  214,  L.R.A.1915C  483  and  note.       of  the  case  alleged  was  not  a  natural 

7.  Brown  v.  Kistleman,  177  Ind.  692,  •  and  reasonable  consequence  of  the 
98  N.  E.  631,  40  L.R.A.(N.S.)  236  slander,  damages  for  her  loss  of  con- 
and  note;  Feneff  v.  New  York  Cent.,  sortium  were  not  recoverable.)- 

etc.,  R.  Co.,  203  Mass.  278,  89  N.  E.  Note:  Ann.  Cas.  1913A  989. 

436, 133  A.  S.  R.  291,  24  L.R.A.(N.S.)  9.  Tucker  v.  Tucker,  74  Miss.  93,  19 

1024  and  note.  So.  955,  32  L.R.A.  623;  Hodgkinson 

Note:  Ann.  Cas.  1913A  993.  v.  Hodgkinson,  43  Neb.  269,  61  N.  W. 

See  infra,  par.  494.  577,  47  A.  S.  R.  759,  27  L.R.A.  120 ; 

8.  Lynch  v.  Knight,  9  H.  L.  Cas.  Westlake  v.  Westlake,  34  Ohio  St.  621, 
577,  8  Jur.  N.  S.  724,  5  L.  T.  N.  S.  32  Am.  Rep.  397;  Flandermeyer  v. 
291,  8  Eng.  Rul.  Cas.  382.  (It  was  Cooper,  85  Ohio  St.  327,  98  N.  E.  102, 
held,  however,  in  this  case  that  as  the  Ann.  Cas.  1913A  983,  40  L.R.A.(N.S.) 
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and  wife  axe  entitled  to  the  affection,  society,  co-operation^  and  aid  of 
each  other  in  every  conjugal  relation,  and  either  may  maintain  an> 
action  for  damages  against  anyone  who  wrongfully  and  maliciously 
interferes  with  the  marital  relationship,  and  thereby  deprives  one 
of  the  society,  affection,  and  consortium  of  the  other,  it  has  recently 
been  held  that  one  who  with  knowledge  that  a  husband,  by  the  con- 
stant and  continued  use  of  morphine,  has  become  so  weakened  in 
body  and  mind  that  he  is  unable  to  resist  his  cravings  for  the  drug, 
and  who  after  the  repeated  protests  of  the  wife,  continues  to  sell 
morphine  to  the  husband  until  by  the  use  thereof  his  mind  becomes 
so  impaired  and  destroyed  that  it  is  necessary  to  conifine  him  in  an 
insane  asylum,  is  liable  to  the  wife  for  damages  for  her  loss  of  con- 
sortium.^^ In  further  recognition  of  the  right  of  a  wife  under  the 
modem  statutes  to  recover  damages  for  the  wrongful  invasion  of  her 
right  of  consortium,  it  has  been  held  that  where  a  woman  may  sue 
for  damages  for  enticing  her  husband  from  her,  she  may  also  main- 
tain an  action  for  deceit  in  making  false  representations  to  her  about 
her  husband  which  caused  her  to  treat  him  cruelly  and  thereby  drive 
him  from  her,  if  her  treatment  would  have  been  justified  if  the 
representations  had  been  true.^*  The  question  as  to  the  right  of  a 
wife  to  recover  for  the  loss  of  consortium  by  reason  of  the  entice- 
ment away  or  alienation  of  her  husband's  affections,  is  discussed 
later.**  Also  the  question  as  to  the  liability  of  persons,  under  the 
so-called  ''civil  damage  acts,"  relating  to  the  sale  of  intoxicating 
liquors,  for  loss  resulting  to  a  wife  from  the  sale  of  liquors  to  her 
husband  is  treated  in  another  more  appropriate  place.** 

Right  of  One  Spouse  to  Sue  tlh€  Other 

495.  At  Law  Generally. — ^At  common  law  neither  a  husband  nor 
wife  can  sue  the  other,  this  incapacity  arising  out  of  the  legal  unity 
of  husband  and  wife.**    This  common  law  rule  as  to  the  inability 

360;  Gemerd  v.  Gemerd,  185  Pa.  St.  12.  See  infra,  par.  509. 

233,  39  Atl.  884,  64  A.  S.  R.  646,  40  13.  See  Intoxicating  Liquors. 

L.R.A.  549.  14.  Weeks,  etc.,  Co.  v.   Elliott,  93 

Note:  Ann.  Gas.  1913A  990.  Me.  286,  46  Atl.  29,  74  A.  S.  R.  348; 

10.  Flandermeyer  v.  Cooper,  85  Ohio  Heacock  v.  Heacock,  108  la.  540,  79 
St.  327,  98  N.  E.  102,  Ann.  Gas.  1913A  N.  W.  353,  76  A.  S.  R.  273;  Dougherty 
983andnote,  40LJl.A.(N.S.)  360  and  v.  Snyder,  15  Serg.  &  R.  (Pa.)  84, 
note.  16  Am.  Dec.  520;  Heckman  v.  Heck- 

As  regards  the  liability  of  a  person,  man,  215  Pa.   St.  203,  64  Atl.  425, 

selling  drugs  to  a  wife  addicted  to  the  114  A.  S.  R.  953;  Dority  v.  Dority, 

drug  habit,  to  the  husband  for  loss  of  96  Tex.  215,  71  S.  W.  950,  60  L.R.A. 

consortium,  see  supra,  par.  465.  941;  Alexander  v.  Alexander,  85  Va. 

11.  Wark  V.  Campbell,  164  Gal.  343,  353,  7  S.  E.  335,  1  L.R.A.  125 ;  Ben- 
128  Pac.  943,  43  L.R.A.{N.S.)  581  nett  v.  Bennett,  37  W.  Va.  396,  16  S. 
and  note.  E.  638,  38  A.  S.  R.  47. 
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of  a  wife  to  sue  her  husband  does  not,  however,  destroy  her  cause 
of  action^  if  it  is  one  which  could  arise  during  the  marriage  or  if 
it  arose  before  marriage  and  was  not  extinguished  thereby,  but  it 
merely  suspends  its  enforcement  or  the  remedy  during  coverture, 
and  therefore  if  the  cause  of  action  survives  his  death,  she  can  sue 
liis  executor  or  administrator.^*  Likewise,  after  the  death  of  the 
wife,  an  action  at  law  may  be  maintained  by  her  personal  representa- 
tives against  the  husband;  *•  and  a  wife's  personal  representative  has 
at  common  law  been  permitted  to  sue  at  law  the  executor  or  admin- 
istrator of  the  husband.*'  So  as  shown  in  another  place  after  the 
coverture  is  severed  by  an  absolute  divorce,  the  wife  can  sue  her 
husband  at  law  for  a  cause  of  action  which  arose  or  existed  in  her 
favor  during  the  coverture  and  which  was  not  affected  by  the  mar- 
riage otherwise  than  that  she  could  not  sue  him  thereon  during  the 
coverture.**  A  divorce  a  mensa  et  thoro,  however,  does  not  at  common 
law  terminate  the  marriage  relation,  so  as  to  authorize  one  spouse 
to  sue  the  other  at  law.**  The  common  law  disability  of  a  wife  to 
sue  her  husband  does  not,  it  seems,  go  to  the  jurisdiction  of  the  court 
and  though  a  court  of  equity  is  the  proper  tribunal  to  enforce  a 
wife's  claim  against  her  husband  growing  out  of  her  separate  estate, 
it  seems  to  be  the  better  view  that  a  judgment  in  favor  of  a  wife 
against  her  husband,  rendered  by  default  or  confession  in  a  court 
of  law,  is  valid  as  against  collateral  attack,  especially  at  the  instance 
of  third  persons.-^  There  is  authority,  however,  for  the  position  that 
a  judgment  at  law  confessed  by  a  husband  in  favor  of  his  wife  is 
void,  that  as  a  wife  cannot  sue  her  husband  at  law  he  cannot  confess 
a  judgment  in  her  favor.*  The  rule  prohibiting  a  wife  from  suing 
her  husband  in  an  action  at  law,  has  been  held  not  to  deprive  her 
of  the  right  to  prove  her  claim  against  him  in  insolvency  proceed- 
ings. In  such  a  case  the  proceedings  are  not  against  the  husband 
but  against  his  estate  which  is  in  the  hands  of  the  court  for  distribu- 
tion.* There  is  also  authority  for  the  position  that  the  objection  that 
a  wife  cannot  sue  her  husband  is  personal  to  the  husband,  and  it 
has  accordingly  been  held  that  a  wife  may,  with  her  husband's  con- 
Notes:  73  A.  S.  R.  268;  6  L.R.A.  limited  divorce. 
506;  3  Ann.  Cas.  145;  14  Ann.  Cas.  20.  Simmons  v.  Thomas,  43  Miss. 
881.  31,  5  Am.  Rep.  470;  Freiler  v.  Kear, 

15.  Dougherty  v.  Snyder,  16  Serg.  A  126  Pa.  St.  470,  17  Atl.  668,  906,  3 
R.  (Pa.)  84,  16  Am.  Dec.  520.  L.R.A.   839;   Bennett  v.   Bennett,  37 

16.  Note:  73  A.  S.  R.  269.  W.  Va.  396,  16  S.  E.  638,  38  A.  S.  R. 

17.  Weeks,  etc.,   Co.  v.   Elliott,  93  47. 

Me.  286,  45  Atl.  29,  74  A.  S.  R.  348.  Notes:  6  L.R.A.  506;  3  Ann.  Cas. 

18.  See   Divorce   and   Separationt,  145. 

vol.  9,  p.  486.  1.  Notes:  73  A.  S.  R.  268,  279;  6 

19.  Note:    3   Ann.    Cas.   146.     See  L.R.A.  506;  3  Ann.  Cas.  145. 
Divorce  and  Separation,  vol.  9,  p.  2.  Weeks,  etc.,  Co.  v.  Elliott,  93  Me. 
487,  as  regards  the  general  effect  of  a  286,  45  Atl.  29,  74  A.  S.  R.  348. 
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sent,  maintain  an  action  against  a  firm  of  which  he  is  a  member, 
for  the  breach  of  an  agreement  contained  in  a  lease  to  it  of  her  sepa- 
rate real  estate;  that  in  such  action  the  husband  alone  can  interpose 
the  defense  of  the  legal  unity  of  the  parties  as  created  by  the  mar- 
riage ;  and  in  case  he  neglects  to  answer  and  there  is  no  other  defense 
to  the  action,  judgment  will  be  entered  in  her  favor.'  Moreover,  it 
seems  that  even  at  common  law  one  spouse  could  sue  the  other  in  a 
representative  capacity ;  thus  a  wife  as  executor  or  administrator  could 
sue  her  husband,  and  a  husband  could  sue  her  in  such  representative 
capacity.* 

496.  Under  Statute. — ^Where  by  constitutional  or  statutory  provi- 
sion general  capacity  is  conferred  on  a  married  woman  to  control 
her  separate  property,  to  contract  and  to  sue,  and  her  contract  with 
her  husband  is  upheld  as  legal,  her  right  to  sue  him  at  law  on  such 
a  contract  or  for  the  protection  of  her  property  is  usually  upheld 
by  implication,  as  a  necessary  incident  to  the  full  enjoyment  of  her 
property.*  So  a  wife's  right  to  sue  at  law  a  firm  of  which  her  hus- 
band is  a  member  has  been  upheld ;  •  and  where  for  conformity 
merely  a  husband  is  joined  as  a  party  plaintiff  in  the  wife's  action 
against  a  partnership  of  which  her  husband  is  a  member  and  is  also 
made  a  party  defendant,  a  judgment  confessed  in  favor  of  both  the 
husband  and  wife,  though  an  anomaly,  has  been  upheld  as  a  valid 
judgment  in  favor  of  the  latter.'  So  under  the  modern  statutes  con- 
ferring on  married  women  full  capacity  to  sue  and  be  sued,  an  action 
at  law  by  a  husband  against  his  wife  has  been  sustained.®  On  the 
other  hand,  there  is  much  respectable  authority  which  denies  the 
right  of  a  wife  to  sue  her  husband  at  law  under  statutes  giving  her 
the  right  to  sue  generally  or  the  right  to  the  sole  control  of  her 
property,*  such  cases  being  in  line  with  those  decisions  relating  to 

8.  Preiler  v.  Kear,  126  Pa.  St.  470,   Alexander  ▼.  Alexander,  85  Va.  353, 

17  Atl.  668,  906,  3  L.R.A.  839.  7  S.  E.  335,  1  L.R.A.  125. 

4.  Notes:  6L.R.A.  506;  3  Ann.  Cas.       Notes:    73   A.    S.   R.   274,   275;   6 
146.  L.R.A.  506;  3  Ann.  Cas.  146;  14  Ann. 

5.  Mathewson     v.     Mathewson,     79   Cas.  881;  21  Ann.  Cas.  924. 

Conn.  23,  63  Atl.  285,  6  Ann.   Cas.  6.  Alexander  v.  Alexander,  85  Va. 

1027,    5    L.R.A.(N.S.)     611;    In    re  353,  7  S.  E.  335,  1  L.R.A.  125. 

Deaner,  126  la.  701,  102  N.  W,  825,  Notes:  6  L.R.A.  507;  3  Ann.  Cas. 

106  A.  S.  R.  374;  Rice  v.  Crozier,  139  147;  14  Ann.  Cas.  881. 

la.  629,  117  N.  W.  984,  130  A.  S.  R.  For  a  similar  holding  under  the  com- 

340;  May  v.  May,  9  Neb.  16,  2  N.  W.  mon  law  rule,  see  supra,  par.  495. 

221,  31  Am.  Rep.  399;  Manchester  v.  7.  Alexander  v.  Alexander,  85  Va. 

Tibbetts,  121  N.  Y.  219,  24  N.  E.  304,  353,  7  S.  E.  335,  1  L.R.A.  125. 

18  A.  S.  R.  816;  Winter  v.  Winter,  191  8.  Note:  6  L.R.A.  506. 

N.  Y.  462,  84  N.  E.  382,  16  L.R.A.       9.  Weeks,  etc.,  Co.  v.  Elliott,  93  Me. 
(N.S.)    710;   Graves  v.  Howard,  159  286,   45   Atl.   29,   74  A.    S.   R.   348; 
N.  C.  594,  75  S.  E.  998,  Ann.  Cas.   Perkins  v.  Blethen,  107  Me.  443,  78 
1914C  565;  Dority  v.  Dority,  96  Tex.   Atl.  574,  31  L.R.A.(N.S.)  1148. 
215,  71   S.   W.   950,  60  L.R.A.  941;       Notes:  73  A.  S.  B.  276;  6  L.R.A, 
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statutes  which  give  the  wife  a  right  to  contract  with  reference  to 
her  separate  property,  and  which  hold  that  such  statutes  do  not  give 
the  wife  a  right  to  contract  with  her  husband.^*  Frequently  the 
statutes  expressly  authorize  acti6ns  between  spouses  to  be  brought 
both  at  law  and  in  equity.^^  And  in  jurisdictions  in  which  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  has  been  abol- 
ished, and  but  one  form  of  action  for  the  enforcement  and  prosecution 
of  private  rights  and  for  the  redress  of  private  wrongs  exists,  it  has 
been  held  that  it  is  no  objection  to  an  action  by  a  wife  against  her 
husband  that  it  is  in  form  an  action  at  law  rather  than  a  suit  in 
equity.^*  Under  a  statute  providing  that  "should  the  husband  or 
wife  obtain  possession  or  control  of  the  property  belonging  to  the 
other  before  or  after  marriage,  the  owner  may  maintain  an  action 
therefor,  or  for  any  right  growing  out  of  the  same,  in  the  same 
manner  and  extent  as  if  they  were  unmarried,"  it  has  been  held 
that  a  wife  may  sue  her  husband  at  law  during  coverture  on  a  note 
given  to  her  by  him  for  a  loan  of  her  separate  property ;  *•  but  in 
all  such  actions  it  must  be  shown  affirmatively  that  the  note  was  given 
in  respect  to  her  separate  estate,  as  she  has  no  remedy  against  her 
husband  unless  it  be  for  the  infraction  of  some  of  her  property 
rights  and  she  cannot  sue  him  on  his  personal  contract.^*  In  some 
instances  the  statutes  expressly  provide  that  the  general  authority 
conferred  on  married  women  to  sue  shall  not  be  construed  to  include 
suits  between  the  spouses,  and  of  course  under  such  a  statute  the 
common  disability  of  a  wife  to  sue  her  husband  at  law  would  not 
be  afifected.^*^ 

497,  Right  of  Assignee  of  Wife. — Where  a  wife  has  the  right  to 
sue  her  husband  at  law  to  recover  an  indebtedness  owing  by  him  to 
her,  her  assignee  would  undoubtedly  have  the  same  right.  On  the 
other  hand  where  the  rule  prevails  that  a  wife  cannot  sue  her  hus- 
band in  an  action  at  law,  upon  their  contract  obligation,  it  has  been 
held,  on  the  principle  that  an  assignee  can  acquire  no  greater  right 
against  the  debtor  than  his  assignor  had,  that  a  wife  cannot  by  the 
assignment  of  her  debt  against  her  husband  confer  on  her  assignee 
the  right  to  sue  him  at  law.^*  There  is,  however,  authority  for  the 
position  that  even  if  there  is  a  technical  bar  to  a  suit  by  a  married 

506;  5  L.R.A.(N.S.)  611,  613;  3  Ann.  14.  Heacock    v.    Heacock,    108    la. 

Cas.  146;  21  Ann.  Cas.  925.  540,  79  N.  W.  353,  75  A.  S.  R.  273. 

10.  See  supra,  par.  408.  16.  Frankel  v.  Frankel,  173  Masa. 

11.  Notes :  3  Ann.  Cas.  146 ;  21  Ann.  214,  53  N.  E.  398,  73  A.  S.  R.  266. 
Cas.  924.  Note :  73  A.  S.  R.  276. 

12.  Notes:  73  A.  S.  R.  274;  5  L.R.A.  16.  Perkins  v.  Blethen,  107  Me.  443, 
(N.S.)  612;  3  Ann.  Cas.  147.  78  Atl.  574,  31  L.R.A.(N.S.)  1148  and 

13.  In  re  Deaner,  126  la.  701,  102  note. 

N.  W.  825,  106  A.  S.  R.  374.  Note :  21  Ann.  Cas.  925. 
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woman  on  her  husband's  promissoiy  note^  that  bar  is  removed  by 
the  assignment  of  the  note  by  her.*' 

498.  Partictilar  Common  Law  Actions  Generally. — ^In  those  juris- 
dictions in  which  it  is  held  that  a  husband  and  wife  may  sue  each 
other  at  law,  it  is  important  to  inquire  what  character  of  actions 
may  be  brought,  since  even  where  the  separate  individuality  of  the 
spouses  has  been  most  broadly  rec^ognized,  the  door  to  suits  has  not 
been  thrown  entirely  open,  and  to  a  certain  extent  the  union  of  the 
marriage  relation  is  still  more  than  a  fiction.*^  Thus,  as  heretofore 
shown,  the  statutes  have  not  been  as  a  general  rule  so  construed  as 
to  authorize  actions  of  tort  between  the  spouses  for  personal  wrongs  as 
distinguished  from  wrongs  to  property,  such  as  actions  for  assault  and 
battery,  libel  or  slander,  etc.,  the  inability  to  maintain  such  actions 
being  founded  on  the  theory  that  the  wrongful  act  does  not  give 
rise  to  a  cause  of  action  and  that  therefore  the  statutes,  which  do 
not  attempt  to  create  new  causes  of  action,  do  not  affect  the  subject.** 
On  the  other  hand,  the  right  of  a  wife,  and  a  corresponding  right  on 
the  part  of  the  husband,  to  maintain  the  usual  common  law  actions 
for  the  protection  of  property  rights  has  been  upheld;  such  as  an 
action  of  trover  for  the  conversion  of  personal  property ;  *•  or  replevin 
or  detinue  to  recover  possession  and  damages  for  the  detention ;  *  or 
an  action  of  assumpsit ;  *  and  it  has  been  held  that  when  the  wife,  by 
proper  and  sufficient  proof,  shows  that  her  husband  owes  her,  she 
is  entitled  to  the  same  remedies,  and  has  the  same  standing  to  enforce 
any  security  for  the  payment  of  the  debt  that  she  may  have  received, 
as  any  other  creditor.'  Thus  a  wife  has  been  permitted  to  summon 
her  husband  as  a  garnishee  in  an  action  against  a  third  person ;  * 
and  it  has  been  held  that  an  attachment  may  issue  at  the  suit  of  a 
wife  in  an  action  against  her  husband.*^    Where  the  statute  author- 

17.  Note:  14  Ann.  Cas.  882.  including  her  husband,  the  same  civil 

18.  Bandfield  v.  Bandfield,  117  Mich,  remedies  .  .  .  for  the  protection 
80,  75  N.  W.  287,  72  A.  8.  R.  550,  40  and  security  of  her  own  separate  prop- 
L.R.A.  757,  erty,  as  if  such  property  belonged  to 

Note:  73  A.  S.  R.  278.  her  as  a  feme  sole;  but  except  as  afore- 

19.  See  supra,  par.  443  et  seq.  said^  no  husband  or  wife  shall  be  en- 

20.  Notes:  73  A.  S.  R.  278;  14  Ann.  titled  to  sue  the  other  for  tort,'*  it  is 
Cas.  881.  held  that  a  married  woman  may  sue 

1.  Cook  V.  Cook,  125  Ala.  583,  27  her  husband  to  recover  personal  prop- 
So.  918,  82  A.  S.  R.  264.  erty  detained  by  him,  such  an  action 

Notes:  73  A.  S.  R.  278;  14  Ann.  not  being  one  of  ^e  prohibited  tort 
Cas.  881.  actions. 

In  Larner  v.  Lamer,  [1905]  2  K.  B.       2.  Note :  73  A.  S.  R.  278. 
(Eng.)   539,  3  Ann.  Cas.  144,  under       3.  Manchester  v.  Tibbetts,  121  N.  Y; 
tiie  Married  Women's  Property  Act  of  219,  24  N.  E.  304,  18  A.  S.  R.  816. 
1882,    which     provides    that     "every       4.  Notes :  73  A.  S.  R.  278 ;  6  L.R^. 
woman,    whether    married    before    or  506. 

after  this  act,  shall  have  in  her  own       5.  Note:  14  Ann.  Cas.  881. 
name  against  all  persons  whomsoever, 
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izes  a  wife  to  sue  alone  when  the  action  concerns  her  separate  estate 
and  when  the  action  is  between  herself  and  her  husband,  it  has 
been  held  that  she  may  sue  her  husband  on  a  note  executed  by  him 
to  her  before  marriage,  though  the  husband  is  also  given  the  right 
to  manage  her  separate  estate  for  her  benefit* 

499.  Ejectment — ^If  a  wife  is  given  authority  to  sue  alone  where 
the  action  concerns  her  separate  property  and  where  it  is  between 
herself  and  husband,  it  has  been  held  necessarily  to  follow  that  she 
may  maintain  an  action  of  ejectment  against  him  to  recover  pos- 
session of  her  land ;  ^  but  it  has  been  held  that  such  an  action  cannot 
affect  the  marital  rights  of  the  husband,  that  is,  his  right  of  ingress 
and  egress  to  the  dwelling  and  society  of  his  wife  continues  and  the 
writ  of  possession  following  the  judgment  must  be  so  framed  as  to 
put  the  wife  in  possession  without  depriving  the  husband  of  this 
right,  and  dispossessing  him  absolutely.®  However,  it  has  been  held 
tliat  if  a  husband  and  wife  have  separated,  it  is  immaterial  in  an 
action  of  ejectment  by  her  against  him  that  the  lands  sought  to  be 
recovered  were  at  one  time  occupied  by  him  and  her  and  their  chil- 
dren as  a  homestead,  or  that  the  husband  and  children  still  reside 
thereon,  or  that  he  at  the  time  of  trial,  and  at  all  times,  was  willing 
for  the  wife  to  return  to  the  homestead  and  occupy  it  jointly  with 
him.* 

500,  In  Equity  Generally. — A  court  of  equity,  as  distinguished 
from  a  court  of  law,  early  recognized  that  the  husband  and  wife 
were  separate  individuals,  capable  of  having  rights  even  against  each 
other  which  were  enforceable.  In  consequence,  equity  has  always 
recognized  the  right  of  the  wife  to  sue  the  husband,*®  and  of  the 
husband  to  sue  the  wife.**  Thus,  it  has  been  held  that  a  husband 
could  maintain  a  bill  in  equity  against  his  wife  to  recover  property 
which  she  had  obtained  from  him  by  fraud  shortly  before  and  in 
contemplation  of  marriage.*'    Also,  although  it  seems  that  if  a  bus- 

6.  Wilson  V.  Wilson,  36  Cal.  447,  95  57  N.  J.  Eq.  645,  42  Atl.  755,  73  A. 
Am.  Dec.  194  and  note.  S.  R.  648;  Dyett  v.  North  American 

7.  Cooke  V.  Cooke,  125  Ala.  583,  27  Coal  Co.,  20  Wend.  (N.  Y.)  570,  32 
So.  918,  82  A.  S.  R.  264;  Crater  v.  Am.  Dec.  598;  Moore  v.  Moore,  47 
Crater,  118  Ind.  521,  21  N.  E.  290,  N.  Y.  467,  7  Am.  Rep.  466;  Johnson 
10  A.  S.  R.  161;  Manning  v.  Man-  v.  Johnson,  206  N.  Y.  561,  100  N.  E, 
ning,  79  N.  C.  293,  28  Am.  Dec.  324.  408,  Ann.  Cas.  1914B  407;  Heckman 

Notes:  73  A.  S.  R.  278;  6  L.R.A.  v.  Heckman,  215  Pa,  St.  203,  64  Atl. 

506;  3  Ann.  Cas.  147.  425,  114  A.  S.  R.  953;  McCampbell  v. 

8.  Manning  v.  Manning,  79  N.  C.  McCampbell,  2  Lea  (Tenn.)  661,  31 
293,  28  Am.  Rep.  324.  Am.  Rep.  623. 

9.  Cook  V.  Cook,  125  Ala.  583,  27       Note :  73  A.  S.  R.  271. 

So.  918,  82  A.  S.  R.  264.  11.  Dyett  v.  North  American  Coal 

10.  Barber  v.  Barber,  21  How.  582,  Co.,  20  Wend.  (N.  Y.)  570,  32  Am. 
16   U.   S.    (L.   ed.)    186;   Frankel   v.  Dec.  598. 

Frankel,  173  Mass.  214,  53  N.  E.  398,       12.  Lombard   v.    Morse,   155   Mass. 
73  A.  S.  R.  266;  Buttlar  v.  Buttlar,  13G,  29  N.  E.  205,  14  L.R.A.  273. 

1450 


13  R.  C.  L.  HUSBAND  AND  WIFE  S  500 

band,  acting  as  trustee  under  a  mortgage,  sells  the  mortgaged  prop- 
erty to  an  intermediary  for  the  benefit  of  the  former's  wife,  to  whom 
such  intermediary  conveys  the  property,  the  husband  cannot  main- 
tain a  suit  against  her  for  specific  performance  of  the  contract  and 
the  payment  of  the  purchase  price,  it  has  been  held  that  he  may, 
on  her  pleading  her  disability,  maintain  the  bill  as  one  to  compel 
from  her  a  reconveyance  of  such  property.*'  Equity,  however,  as 
a  general  rule  does  not  recognize  the  complete  in^viduality  of  hus- 
band and  wife.  The  unity  of  husband  and  wife,  while  a  fiction  to 
some  extent,  is  based  on  sound  public  policy,  and  where  it  is  public 
policy  to  insist  on  their  unity,  equity  will  seize  on  this  unity  as  a 
reason  for  refusing  to  enforce  alleged  individual  rights.**  Suits 
between  husband  and  wife  in  respect  to  her  separate  estate,  or  matters 
growing  out  of  ante-nuptial  or  post-nuptial  contracts  in  marriage 
settlements  or  property  held  in  trust  for  the  wife's  benefit  form  a 
well-established  head  of  equitable  jurisdiction,**  and  a  husband  may 
be  made  a  party  defendant  together  with  third  persons  in  a  suit 
by  a  wife  for  the  protection  of  her  separate  estate.**  So,  according 
to  the  equity  practice  established  from  an  early  date,  where  a  husband 
wrongfully  interferes  with  gr  is  liable  to  account  to  his  wife  with 
respect  to  her  separate  estate^  equitable  or  statutory,  a  suit  in  equity 
may  be  maintained  by  her  or  on  her  behalf  against  him.*'  Thus, 
a  suit  in  equity  'an  be  maintained  by  a  wife  against  her  husband 
to  recover  her  separate  property  obtained  from  her  by  his  fraud  and 
coercion,  even  though  an  action  at  law  cannot,*®  and  it  has  been 
held  that  an  equitable  ejectment  action  by  the  wife  in  the  name  of 
her  next  friend  may  be  maintained  against  her  husband,  from  whom 
she  is  at  the  time  separated,  under  statutes  giving  her  the  right  to  a 
separate  estate  and  to  maintain  actions  therefor,  where  the  property 
is  not  occupied  by  them  as  a  home,  and  the  husband's  possession  is 

13.  Atkins  v.  Atkins,  195  Mass.  124,  Atl.  425,  114  A.  S.  R.  953 ;  FrankHn 
80  N.  E.  806,  122  A.  S.  R.  221,  11  Sav.  Bank  v.  Greene,  14  R.  1. 1,  51  Am. 
L.R.A.(N.S.)  273.  Rep.  336;  Alexander  v.  Alex^der,  85 

14.  Note :  73  A.  S.  R.  271.  Va.  353,  7  S.  E.  335,  1  L.R.A.  125. 

15.  Frankel  v.  Frankel,  173  Mass.  It  has  been  well  said,  respecting  the 
214,  53  N.  E.  398,  73  A.  S.  R.  266.  wrongful   interference   of  a  husband 

16.  Bridges  v.  Phillips,  25  Ala.  136,  with  the  property  secured  to  the  wife 
60  Am.  Dec.  495.  by  statute,  that  if  a  court  of  equity 

17.  Mathewson  v.  Mathewson^  79  were  without  jurisdiction  to  protect 
Conn.  63,  63  Atl.  285,  6  Ann.  Cas.  the  wife  in  her  rights  given  by  the 
1027,  5  L.R.A.(N.S.)  611;  Perkins  v.  statute  against  the  wrongful  conduct 
Blethen,  107  Me!  443,  78  Atl.  574,  31  of  her  husband,  the  legislation  in  her 
L.R.A.(N.S.)  1148;  Manning  v.  Man-  favor  would  avail  her  but  little.  Heck- 
ning,  79  N.  C.  293,  28  Am.  Rep.  324;  man  v.  Heckman,  215  Pa.  St.  203,  64 
McKendry  v.  McKendry,  131  Pa.  St.  Atl.  425,  114  A.  S.  R.  953. 

24,  18  Atl.  1078,  6  L.R.A.  506;  Heck-  18.  Frankel  v.  Frankel,  173  Mass. 
man  v.  Heckman,  215  Pa.  St.  203,  64  214,  63  N.  E.  398,  73  A.  8.  B.  266. 
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inoonflistent  with  such  occupation.^*  Moreover,  it  has  been  held 
that  a  husband  may  be  enjoined,  in  a  suit  which  does  not  seek  the 
dissolution  of  the  marriage,  from  further  interference  with  his  wife's 
s^arate  estate,  notwithstanding  the  statute  gives  him  the  sole  man- 
agement of  it  during  marriage,  where  he  refuses  to  support  her,  and 
so  diverts  the  income  of  her  property  as  to  deprive  her  of  the  benefit 
which  the  law  entitles  her  to  receive  therefrom  through  his  manage- 
ment'*  However,  property  rights  alone  are  as  a  general  rule  recog- 
nized by  a  court  of  equity  as  capable  of  enforcement  against  husband 
and  wife.  Equity  can  furnish  no  relief  for  personal  wrongs,  either 
during  coverture  or  after  dissolufion  of  the  marriage  relation.  Here 
equity  recognizes  that  while  in  their  property  rights  they  may  be 
separate  individuals,  as  to  their  personal  rights  they  are  one.^  The 
early  cases,  however,  did  recognize  the  right  of  a  wife  to  resort  to  a 
writ  of  supplicavit  to  secure  her  from  cruel  and  abusive  treatment 
by  her  husband.  The  form  of  this  writ  was,  to  compel  the  husband, 
''that  he  shall  well  and  honestly  treat  and  govern  the  aforesaid  B. 
(his  wife),  and  that  he  shall  not  do,  nor  procure  to  be  done,  any 
damage  or 'evil  to  her  of  her  body,  otherwise  than  what  reasonably 
belongs  to  her  husband  for  the  purpose  of  the  government  and  chas- 
tisement of  his  wife  lawfully,"  and  its  object  was  solely  to  secure 
the  personal  safety  of  the  wife.  In  the  United  States  it  has  been  held 
that  a  court  of  equity  will  not  entertain  a  petition  for  such  writ  where 
the  party  applying  therefor  has  grounds  for  a  divorce  a  mensa  et  thoro 
because  of  ill-treatment,  although  she  has  conscientious  scruples  against 
applying  for  a  divorce,  and  where  the  principal  object  of  tiie  proceed- 
ing is  to  secure  a  separate  maintenance  to  the  wife.' 

501.  Parties — ^Next  Friend. — ^As  a  general  rule  persons  having 
adverse  interests  in  reference  to  the  subject  matter  of  the  litigation 
ought  not  to  join  as  complainants  in  the  suit;  hence  if  a  husband 
seeks  to  deprive  his  wife  of  an  estate  held  in  trust  for  her  separate 
use,  he  cannot  obtain  a  decree  for  that  purpose  by  joining  her  as  a 
complainant  with  himself  in  his  suit  against  her  trustees ;  but  should 
make  her  a  party  defendant  in  such  suit.'  Moreover,  while  at  an 
early  day  courts  of  equity  refused  to  recognize  the  fiction  of  the  legal 
identity  of  husband  and  wife  so  as  to  prevent  suits  in  equity  by 
one  spouse  against  the  other,  they  did  recognize  the  essential  unity 
of  husband  and  wife  in  the  matter  of  procedure,  by  insisting  that 
the  wife  sue  her  husband  by  a  trustee  or  next  friend.*    And  since, 

19.  McKendry    v..  McKendry,    131  1  Am.  Rep.  111. 

Pa.  St.  24,  18  Atl.  1078,  6  L.R.A.  506.       8.  Grant    v.    Van    Schoonhovcn,    9 

20.  Dority  v.  Dority,  96  Tex.  215,   Paige  (N.  Y.)  255,  37  Am.  Dec.  393. 
71  S.  W.  950,  60  L.R.A.  941.  4.  Notes:  73  A.  S.  B.  273;  6  L.R.A. 

1.  Note:  73  A.  S.  R.  273.  506. 

2.  Adams  v.  Adams,  100  Mass.  365, 
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when  a  bill  is  filed  by  a  husband  in  the  name  of  himself  and  wife, 
'  it  is  generally  considered  the  bill  of  the  husband  merely,  so  that  the 
decree  made  in  such  suit  is  not  binding  on  the  wife  in  any  future 
litigation,  it  has  been  held  that  where  a  bill  is  filed  by  a  husband 
and  wife  in  regard  to  her  separate  estate  in  which  the  husband  has 
no  common  interest  the  defendants,  if  they  think  proper  to  do  so, 
may  insist  that  the  wife  shall  prosecute  in  her  own  name  by  her 
next  friend,  so  that  they  may  not  be  subjected  to  further  litigation 
in  case  they  succeed  in  their  defense  to  the  suit.*  As  shown  above,, 
it  is  the  general  practice  where  a'  married  woman  sues  by  her  next 
friend  in  regard  to  her  separate  equitable  estate,  to  make  the  husband 
a  party  defendant  so  as  to  enable  him  to  contest  if  he  so  desires  the 
question  whether  the  subject  matter  of  the  suit  is  in  fact  the  separate 
property  of  the  wife.*  In  some  jurisdictions  statutes  have  been  passed 
permitting  a  married  woman  to  sue  in  her  own  name  and  where  the 
necessity  of  the  intervention  of  a  next  friend  has  been  thus  obviated 
a  wife  may  sue  her  husband  alone.' 

502.  Effect  of  Statutes  on  Jurisdiction  of  Equity. — The  general 
rule  is  that  giving  the  wife  a  remedy  at  law  and  a  right  to  sue  her 
husband  directly  by  an  action  at  law  does  not  take  away  her  right 
to  sue  him  in  equity.  This  is  in  pursuance  of  the  familiar  rule  that 
when  a  remedy  exists  in  equity,  a  subsequent  grant  of  a  remedy  at 
law  will  not  oust  a  court  of  equity  of  its  jurisdiction  unless  the  remedy 
is  extinguished  by  a  direct  and  positive  prohibitory  provision  in  the* 
statute.*  Moreover,  as  regards  the  separate  statutory  estate  of  a  mar- 
ried woman,  though  she  may  sue  .her  husband  at  law  with  respect 
thereto,  there  seems  to  be  no  doubt  as  to  the  jurisdiction  of  a  court 
of  equity  to  restrain  a  husband  from  wrongfully  interfering  with  the 
wife's  rights  to  its  control  and  enjoyment.*  A  statute  enlarging  the 
property  rights  of  married  women  and  providing  that  they  may  sue 
and  be  sued  as  if  sole,  but  that  the  provision  shall  not  be  construed 
to  authorize  suits  between  husband  and  wife,  leaves  the  right  of  a 
wife  to  sue  her  husband  in  equity  as  it  was  at  common  law,  and  a 
suit  may  be  maintained  by  her  against  him  to  compel  him  to  account 
to  her  for  her  separate  statutory  property  wrongfully  appropriated 
by  him.^*  On  the  other  hand  it  has  been  held  that  where  a  statute 
confers  a  new  right  enforceable  at  law,  which  prior  to  the  statute 
could  not  be  recognized  in  equity,  then  the  relief  is  confined  exclu- 
sively to  a  law  court  and  equity  cannot  assert  jurisdiction.*^ 

6.  Grant    v.    Van    Schoonhoven,    9  293,  28  Am.  Rep.  324. 

Paige  (N.  Y.)  255,  37  Am.  Dec.  393.  10.  Frankel  v.   Frankel,  173  Mass. 

6.  See  supra,  par.  471.  214,  53  N.  E.  398,  73  A.  S.  R.  266; 

7.  Note:  73  A.  S.  R.  273.  Heckman  v.  Heckman,  215  Pa.  St.  203, 

8.  Note :    73    A.    S.    R.    273.      See  64  Atl.  425,  114  A.  S.  R.  953. 
Equity,  vol.  10,  p.  270,  280.  11.  Note :  73  A.  S.  R.  273. 

9.  Manning  v.  Manning,  79  N.   C. 
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Judgments  against  Married  Women 

503.  In  General. — ^At  common  law  as  heretofore  shown  the  eon- 
tracts  of  a  married  woman  were  void ;  ^*  and  therefore  according  to 
the  better  view  it  seems  that  a  personal  judgment  rendered  against 
her  on  a  contract  entered  into  by  her  during  coverture  was  absolutely 
void  and  so  subject  to  collateral  attack.^'  Likewise  it  was  the  general 
rule  in  courts  of  equity  which  to  a  certain  degree  recognized  the  right 
of  a  married  woman  to  contract  with  respect  to  and  to  charge  her 
separate  equitable  estate,  that  her  ijontract  in  respect  thereto  did  not 
create  any  personal  liability  in  her  and  therefore  a  personal  decree 
could  not  be  rendered  against  her  in  enforcing  such  contract.**  On 
the  other  hand  the  marriage  of  a  feme  sole,  did  not  affect  her  per- 
sonal liability  on  her  contracts  entered  into  before  mjurriage  thougli 
as  heretofore  shown  her  husband  became  personally  liable  therefor.** 
Similarly,  a  married  woman  was  liable  for  her  torts  committed  by 
her  before  marriage,  and  also  for  her  torts  committed  under  certain 
circumstances  during  coverture.**  In  respect  to  her  antenuptial  con- 
tracts and  her  torts  for  which  she  was  personally  liable,  therefore, 
a  personal  judgment  could  be  rendered  against  her  as  against  any 
other  defendant.*'  In  some  jurisdictions  the  statutes  as  heretofore 
shown  confer  on  a  married  woman  power  to  contract  only  with 
respect  to  her  separate  statutory  estate  and  to  charge  such  estate, 
without  granting  to  her  general  power  to  bind  herself  personally  by 
her  contracts,  tinder  such  statutes  the  view  is  taken  that  no  general 
personal  judgment  can  be  rendered  against  her  on  such  contracts, 
the  remedy  to  enforce  her  liability  in  such  a  case  being  by  a  bill 
in  equity  to  charge  her  estate.*^  On  the  other  hand  where  a  mar- 
ried woman  may  be  sued  at  law  as  a  feme  sole  with  respect  to  her 
separate  statutory  estate  it  is  held,  according  to  some  authorities,  that 
in  an  action  on  her  contracts  in  relation  to  such  estate,  an  ordinary 
pecuniary  judgment  as  on  a  personal  contract  may  be  rendered  against 
her.**     Where  general  power  is  conferred  on  a  married  woman  to 

12.  See  supra,  par.  290  et  seq.,  as  Notes:  55  Am.  Dec.  610;  134  A.  S. 
regar*ds  general  capacity  of  a  married  R.  933,  939;  16  Ann.  Cas.  796. 
woman  to  contract.  18.  Randall  v.  Bourgardez,  23  Fla. 

13.  Note :  55  Am.  Dec.  599.  264,  2  So.  310,  11  A.  S.  R.  379 ;  Pren- 

14.  See  supra,  par.  297  et  seq.,  as  tiss  v.  Paisley,  25  Fla.  927,  7  So.  56, 
regards   capacity   to   charge   separate  7  L.R.A.  640. 

equitable  estate.  Notes:  55  Am.  Dec.  599;  134  A.  S. 

15.  See  supra,  par.  249  et  seq.  R.  939. 

16.  See  supra,  par.  255  et  seq.  See  supra,  par.  308,  309,  as  to  gen- 

17.  Ellis  V.  Clarke,  19  Ark.  420,  70  eral  effect  of  statute  creating  separate 
Am.  Dec.  603  (antenuptial  contract) :  statutory  estate  or  authorizing  mar- 
Spencer  V.  Parsons,  89  Ky.  577,  13  ried  women  to  contract  in  respect  to 
S.  W.  72,  25  A.  S.  R.  555;  Howard  their  separate  estates,  upon  their 
V.  North,  5  Tex.  290,  51   Am.  Dec.  power  to  contract. 

769.  19.  Davis   v.   Cheyenne  First  Nat. 
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contract  and  she  is  fully  subjected  to  liability  to  be  sued  a  personal 
judgment  may  be  rendered  against  her  as  against  any  oth6r  defend- 
ant;  and  in  respect  to  such  a  judgment  she  stands  on  the  same  plane 
as  any  other  defendant.**  The  validity  and  effect  of  a  judgment 
against  a  married  woman  entered  on  her  warrant  of  attorney  to  con- 
fess judgment  depends  on  the  effect  of  the  warrant  of  attorney,  and 
her  capacity  to  execute  such  an  instrument  and  in  this  respect  has 
already  been  discussed.*  Where  a  judgment  at  law  is  properly  entered 
against  a  married  woman  it  is  enforced  by  execution  as  in  case  of 
judgments  against  other  persons  and  under  the  modem  statutes  her 
separate  statutory  property  may  be  taken  and  sold  on  execution.* 

504.  Vacation  or  Annulment. — ^Where  by  statute  a  married  woman 
is  given  the  capacity  to  sue  and  be  sued  in  her  own  right,  it  is  a 
consequence  of  this  capacity  that  she  must  be  held  to  the  use  of  the 
ordinary  diligence  of  other  suitors,  where  she  is  not  specially  exempt- 
ed by  law  from  the  use  thereof;  otherwise  there  would  be  no  conclu- 
siveness in  judgments  to  which  married  women  are  parties.*  So  it 
has  been  held  that  a  married  woman  empowered  by  statute  to  sue 
and  be  sued,  who  has  been  made  a  p8Ui;y  to  a  suit,  and  been  person- 
ally served  with  process,  and  who  has  appeared  by  attorney,  is  bound 
to  inform  herself  of  the  result  of  the  suit,  and  cannot  make  any 
want  of  information  a  ground  for  enjoining  the  judgment,  such  a.s 
that  by  arrangement  between  the  defendant  and  her  husband  her 
answer  had  been  withdrawn,  and  judgment  had  gone  against  her 
by  default,  of  which  she  had  had  no  notice  until  an  annulment  pro- 
ceeding was  brought.*  Where  a  married  woman  is  sued  on  a  contract 
on  which  she  is  not  personally  liable  by  reason  of  her  coverture  and 
judgment  in  personam  has  been  entered  against  her,  it  has  been  held 
that  the  judgment,  will  be  set  aside  on  direct  application,  though  the 
defense  of  coverture  was  not  personally  pleaded.* 

505.  Conclusiveness  of  Judgments  Generally. — ^Ordinarily  where  a 
married  woman  is  properly  made  a  party  to  an  action  she  is  bound 
by  the  judgment  or  decree  therein  in  the  same  manner  as  any  other 
litigant;  •  and  under  the  modern  statutes  the  preponderance  of  author- 
Bank,  5  Neb.  242,  25  Am.  Rep.  484;  Cow.  (N.  Y.)  339,  15  Am.  Dec.  269; 
Corn  Exch.  Ins.  Co.  v.  Babcock,  42  Gill  v.  State,  39  W.  Va.  479,  20  S.  E. 
N.  Y.  613,  1  Am.  Rep.  601 ;  Cashmair  568,  45  A.  S.  R.  928,  26  L.R.A.  655. 
V.  Henry,  75  N.  Y.  103,  31  Am.  Rep.  3.  Cayce  v.  Powell,  20  Tex.  767,  73 
437 ;  Patrick  v.  Littell,  36  Ohio  St.  79,  Am.  Dec.  211 ;  Baxter  v.  Dear,  24  Tex. 
38  Am.  Rep.  552.  17,  76  Am.  Dec.  89  and  note. 

Note :  55  Am.  Dec.  608.  4.  Cayce  v.  Powell,  20  Tex.  767,  73 

20.  Note:  134  A.  S.  R.  929,  942.  Am.  Dec.  211. 

1.  See  supra,  par.  341  et  seq.  5.  Windley  v.  Swain,  150  N.  C.  356, 

2.  Fox  V.  Hatch,  14  Vt.  340,  39  Am.  63  S.  E.  1057,  134  A.  S.  R.  923. 
Dec.  226 ;  Winchester  v.  Everett,  80  Note :  134  A.  S.  R.  936,  937. 

Me.  536, 15  Atl.  596,  6  A.  S.  R.  228, 1  6.  Hope  v.  Blair,  105  Mo.  85,  16 
L.R.A.   425;   McKinstry   v.   Davis,   3    S.  W.  595,  24  A.  S.  R.  366;  Nave  v. 
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ity  seems  to  be  in  favor  of  the  rule  that  a  jadgment  against  a  married 
woman  is  in  no  case  void,  but  that  when  erroneous,  because  based 
on  a  contract  which  she  was  not  competent  to  make,  or  from  any 
other  reason,  it  is  still  binding  on  her  until  set  aside  on  appeal  or 
by  some  other  appropriate  method.'  On  principle  this  rule  is  true 
where  process  is  duly  served  on  her  even  though  the  judgment  is 
rendered  by  default.*  The  reason  given  for  the  rule  is  that  after 
judgment  is  rendered  against  a  married  woman  the  right  of  innocent 
third  parties  whose  equities  and  rights  to  protection  are  at  least  equally 
great  may  become  involved.  Furthermore,  it  has  been  held  that 
there  would  be  no  safety  in  purchasing  at  judicial  sales,  under  judg- 
ments rendered  after  due  service  of  process  on  female  defendants, 
if  the  title  of  the  purchaser  could  be  defeated  by  proof  in  a  collat- 
eral action,  that  the  defendant  in  the  judgment  was  a  married  woman 
at  the  time  of  the  institution  of  the  suit,  or  that  she  was  incapable 
in  law  of  contracting  the  debt  for  which  the  judgment  was  rendered.* 
In  some  of  the  states,  however,  the  courts  have  not  assented  to  this 
rule,  but  declare  a  personal  judgment  against  a  married  woman  on 
a  contract  which  she  was  not  authorized  by  statute  to  make,  or  for 
injuries  for  which  she  was  not  responsible,  to  be  void  absolutely  and  a 
nullity  wherever  it  may  come  in  question.**^     In  accordance  with 

Adams,  107  Mo.  414,  17  S.  W.  978,  28  originally  entered  and  revived  without 

A.  S.  R.  421;  Windley  v.  Swain,  156  indication  that  the  parties  defendant 

N.  C.  356,  63  S.  E.  1057,  134  A.  S.  were  husband   and   wife,  and  subse- 

R.  923;  Hartman  v.  Ogborn,  54  Pa.  quently  revived  against  them  as  hus- 

St.  120,  93  Am.  Dec.  679 ;  Howard  v.  band  and  wife,  as  it  is  to  be  presumed 

North,  5  Tex.  290,  51  Am.  Dec.  769.  that  the  coverture  took  place  after  the 

Notes:   55  Am.  Dec.  600;  76  Am.  first  revival,  and  that  the  last  revivid 

Dec.  94;  18  A.  S.  R.  790;  57  A.  S.  R.  was  regular  and  authorized.    Lauer  v. 

169 ;  134  A.  S.  R.  929.  Ketner,  162  Pa.  St.  265,  29  Atl.  908, 

7.  Ellis  V.  Clarke,  19  Ark.  420,  70  42  A.   S.  R.  833,  explaining  earlier 

Am.     Dec.     603     (foreign     judgment  cases  including  Dorrance  v.  Scott,  3 

against  married  woman  held  condusive  Whart.  (Pa.)   309,  31  Am.  Deo.  .'iOD. 

against  her) ;  Emery  v.  Kipp,  154  Cal.  8.  Evans  v.  Caiman,  92  Mich.  427, 

83,  97  Pac.  17,  129  A.  S.  R.  141,  16  52  N.  W.  787,  31  A.  S.  R.  606. 

Ann.  Cas.  792,  19  L.R.A.(N.S.)  983;  Notes:  134  A.  S.  R.  941;  11  L.R.A. 

Winchester  v.  Everett,  80  Me.  535,  15  585. 

Atl.  596,  6  A.  S.  R.  228,  1  L.R.A.  9.  Howard  v.  North,  5  Tex.  290,  51 

425;  Shupp  v.  Hoffman,  72  Md.  359,  Am.  Dec.  769. 

20  Atl.  5,  20  A.  S.  R.  476;  Callen  v.  -   Note:  55  Am.  Dec.  601. 

Ellison,  13  Ohio  St.  446,  82  Am.  Dec.  10.  Spencer  v.  Parsons,  89  Ky.  577, 
448;  Smith  v.  Borden,  17  R.  L  220,  13  S.  W.  72,  25  A.  S.  R.  555;  White 

21  Atl.  351,  33  A.  S.  R.  867,  11  L.R.A.  v.  Foote  Lumber,  etc.,  Co.,  29  W.  Va. 
585.  385,  1  S.  E.  572,  6  A.  S.  R.  650. 

Notes:  55  Am.  Dec.  600;  57  A.  S.  Notes:  55  Am.  Dec.  602;  57  A.  S. 

R.  169;  134  A.  S.  R.  929;  11  L.R.A.  R.  169;  134  A.  S.  R.  929;  11  L.R.A. 

585.  585. 

It  has  been  held  that  coverture  as  Compare  Davis  v.  Jenkins,  93  Ky. 

a  defense  cannot  be  pleaded  or  proved  353,  20  S.  W.  283,  40  A.  S.  R.  197, 

on  a  scire  facias  to  revive  a  judgment  holding  that  a  judgment  by  default 
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this  view,  even  if  a  married  woman  is  doing  business  under  a  com- 
pany name,  a  judgment  against  her  by  such  name  is  as  invalid  as  if 
it  were  entered  against  her  by  her  proper  name.^*  When  general 
capacity  is  conferred  upon  a  married  woman  to  contract  and  she 
is  subjected  to  liability  to  be  sued  as  a  feme  sole,  there  can  be  no 
question,  it  would  seem,  but  that  a  judgment  against  her  is  conclu- 
sive, though  her  coverture  may  in  the  particular  case  have  been 
available  to  her  in  defense  of  the  judgment.^* 

506.  Particular  Matters  Affecting  Conclusiveness. — ^It  has  gener- 
ally been  held  that  a  judgment  against  a  married  woman  is  not  void 
and  for  such  reason  subject  to  collateral  attack  because  her  husband 
was  not  made  a  party  to  the  action,  though  the  statute  required 
him  to  be  joined.*'  Nor  does  the  mere  fact  that  a  married  woman 
was  sued  by  her  maiden  name,  or  if  she  was  a  widow  by  her  name 
before  a  second  marriage,  make  a  judgment  against  her  void,  espe- 
cially where  it  was  rendered  on  a  contract  executed  by  her  in  such 
name.**  This  is  said  to  be  in  consonance  with  the  principle  of  the 
common  law  that  a  man  may  change  his  name  at  will  and  sue  or  be 
sued  in  any  name  in  which  he  is  known  and  recognized.**  More- 
over this  principle  has  been  affirmed  though  process  was  not  served 
personally  on  her,  but  by  publication  in  the  mode  authorized  gener- 
ally by  statute  for  such  service  of  process.**  Thus  it  has  been  held 
that  if  a  married  woman,  interested  in  land,  shifts  about  from  place 
to  place,  and  her  whereabouts  has  been  unknown  to  her  friends  and 
acquaintances  for  a  long  time,  and  notice  in  an  action  to  quiet  title 
to  the  land  is  given  to  her  by  publication  in  the  name  by  which  she 
was  formerly  known  in  the  state,  it  is  sufficient,  although  her  hus- 
band had  died  and  she  had  since  married,  and  taken  the  name  of 

rendered  against  a  married  woman  and  v.  Borden,  17  R.  I.  220,  21  Atl.  351, 

ber  husband  decreeing  a  sale  of  their  33  A.  S.  R.  867,  11  L.R.A.  585. 
homestead  under  mortgage  foreclosure       Note:  134  A.  S.  R.  932. 
cannot  at  her  instance  be  set  aside  at       14.  Emery  v.  Kipp,  154  Cal.  83,  97 

a  subsequent  term  of  the  court  on  the  Pac.  17, 129  A.  S.  R.  141, 16  Ann.  Cas. 

ground  that  the  mortgage  or  its  ac-  792,  19  L.R.A.(N.S.)  983;  Winchester 

knowledgment  by  the  wife  was  void,  v.  Everett,  80  Me.  535,  15  Atl.  596, 

as  such  judgment  after  the  expiration  6  A.  S.  R.  228, 1  L.R. A.  425 ;  Hartman 

of  the  term  is  res  judicata,  even  as  v.   Ogborn,  54  Pa.   St.  120,  93  Am. 

to  such  married  woman.  Dec.    679 ;   Freeman    v.   Hawkins,   77 

11.  White   V.    Foote   Lumber,    etc.,  Tex.  498,  14  S.  W.  364,  19  A.  S.  R. 
Co.,  29  W.  Va.  385,  1  S.  E.  572,  6  769. 

A.  S.  R.  650.  Note:  16  Ann.  Cas.  795. 

12.  Crenshaw   v.   Julian,   26    S.   C.       15.  Emery  v.  Kipp,  154  Cal.  83,  97 
283,  2  S.  E.  133,  4  A.  S.  R.  719.  Pac.  17,  129  A.   S.  R  141,  16  Ann. 

Notes:  57  A.  S.  R.  169;  134  A.  S.   Cas.  792,  19  L.R.A.(N.S.)  983. 
R.  942.  16.  Jones  v.  Kohler,  137  Ind.  528, 

13.  Emery  v.  Kipp,  154  Cal.  83,  97   37  N.  E.  399,  45  A.  S.  R.  215. 

Pac.  17,  129  A.  S.  R.  141,  16  Ann.       Notes:  129  A.  S.  R.  148;  16  Ann, 
Cas.  792,  19  L.R.A.(N.S.)  983;  Smith    Cas.  795;  19  L.E.A.(N.S.)  984. 
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her  second  husband.*'  Other  authorities;  however,  take  the  view 
that  no  jurisdiction  is  acquired  over  a  married  woman  when  the 
service  by  publication  runs  against  her  in  her  maiden  name  and 
the  judgment  against  her  is  for  such  reason  held  to  be  void  and 
therefore  subject  to  collateral  attack.*® 

XXrV.  Alienation  of  Affections,  Detention,  and  Enticement 

Away  of  Spouse 

General  Principles 

507.  Husband's  Right  of  Action  Generally. — It  was  held  in  Eng- 
land at  an  early  date  (1745)  in  the  case  of  Winsmore  v.  Greenback 
(Willes  Rep.  577)  that  a  husband  could  maintain  an  action  for 
what  is  termed  the  "loss  of  consortium"  that  is  the  loss  of  his  wife's 
society,  affections  and  assistance,  and  that  where  anyone  by  the 
wrongful  alienation  of  her  affections,  and  enticement  of  her  away, 
deprived  the  husband  of  his  conjugal  rights  in  this  respect  he  was 
liable  to  respond  to  him  in  damages.  Since  that  time  the  right  of 
the  husband  to  maintain  such  an  action  has  been  consistently  recog- 
nized by  the  later  cases  both  in  England  and  in  the  United  States.^* 
Moreover,  since  this  action  is  based  on  the  injury  to  the  husband's 
right  of  consortium,  that  is,  the  society,  companionship,  conjugal 
affections,  fellowship  and  assistance  of  his  wife,  and  is  not  regarded 
as  in  the  nature  of  an  action  by  a  master  for  the  loss  of  the  services 
of  his  servant,  he  need  not,  to  maintain  the  action,  show  an  actual 
pecuniary  loss ;  ^^  nor  is  it  necessary  to  sustain  such  an  action  to 

17.  Jones  v.  Kohler,  137  Ind.  528,  643;  Clow  v.  Chapman,  125  Mo.  101, 
37  N.  E.  399,  45  A.  S.  R.  216.  28  S.  W.  328,  46  A.  S.  R.  468,  26 

18.  Freeman  v.  Hawkins,  77  Tex.  L.R.A.  412;  De  Ford  v.  Johnson,  251 
498,  14  S.  W,  364,  19  A.  S.  R.  769.  Mo.  244,  158   S.   W.  29,   Ann.   Cas. 

Notes:  16  Ann.  Cas.  796;  19  L.RA.  1915A    344,    46    L.R.A.(N.S.)    1083; 

(N.S.)  984.  Barbee  v.  Armstead,  32  N.  C.  530,  51 

19.  Boland  v.  Stanley,  88  Ark.  562,  Am.  Dec.  404 ;  Holtz  v.  Dick,  42  Ohio 
115  S.  W.  163,  129  A.  S.  R.  114;  St.  23,  51  Am.  Rep.  791;  Gilchrist  v. 
French  v.  Deane,  19  Colo.  504,  36  Pac.  Bale,  8  Watts  (Pa.)  365,  34  Am.  Dec. 
609,  24  L.R.A.  387;  Marri  v.  Stamford  469;  Ex  parte  Warfield,  40  Tex.  Crim. 
St.  R.  Co.,  84  Conn.  9,  78  Atl.  582,  413,  50  S.  W.  933,  76  A.  S.  R.  724; 
Ann.  Cas.  1912B  1120,  33  L.R.A.  Fratini  v.  Caslini,  66  Vt.  273,  29  Atl. 
(N.S.)  1042;  Betser  v.  Betser,  186  111.  252,  44  A.  S.  R.  843;  Jones  v.  Mon- 
537,  58  N.  E.  249,  78  A.  S.  R.  303,  52  son,  137  Wis.  478,  119  N.  W.  179,  129 
L.R.A.  630;  Oakman  v.  Belden,  94  Me.  A.  S.  R.  1082. 

280,  47  Atl.  553,  80  A.   S.  R.  396;  Notes:  44  A.  S.  R.  845;  46  A.  S.  R. 

Wolf  V.  Frank,  92  Md.  138,  48  Atl.  472. 

132,  52  L.R.A.  102:  Callis  v.  Merri-  20.  Boland  v.  Stanley,  88  Ark.  562, 

weather,  98  Md.  361,  57  Atl.  201,  103  115   S.   W.   163,  129   A.   S.   R,   114; 

A.  S.  R.  404;  Nolin  v.  Pearson,  191  Dodge  v.  Rush,  28  App.  Cas.  (D.  C.) 

Mass.  283,  77  N.  E.  890,  114  A.  S.  R.  149,  8  Ann.  Cas.  671;  Adams  v.  Main, 

605,  6  Ann,  Cas.  658,  4  L.R.A.(N.S.)  3  Ind.  App.  232,  29  N.  E.  792,  50  A. 
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prove  adultery  on  the  part  of  the  defendant  and  the  plaintiff's  wife.^ 
So  where  a  wife  leaves  her  husband  of  her  own  free  will  he  can 
maintain  an  action  against  a  third  person  for  harboring  or  detain- 
ing her  and  refusing  to  deliver  her  up  on  his  request.*  However, 
where  the  action  is  for  enticing  away  the  plaintiff's  wife,  a  request 
to  the  defendant  to  deliver  up  the  wife  and  hig  refusal  to  do  so  is 
not  necessary  to  render  him  liable ;  for  while  such  a  request  is  neces- 
sary where  the  gravamen  of  the  action  is  a  detainer,  still  a  person 
cannot  screen  himself  from  punishment  for  the  former  wrong,  by 
consenting  (after  the  injury,  which  consists  of  the  illegal  and  improper 
act  of  inducing  her  to  desert  her  duty)  to  deliver  up  the  wife  on 
request.*  It  has  also  been  held  that  pending  an  action  for  damages 
for  the  partial  alienation  of  a  wife's  affections,  an  injunction  may 
be  granted  to  prevent  the  defendant,  who  is  exercising  undue  influ- 
ence over  such  wife,  and  who,  if  not  restrained,  is  likely  to  lead  her 
entirely  astray,  from  writing  to,  speaking  to,  or  talking  with  her,  or 
from  visiting  the  house  where  such  a  wife  is  staying,  and  it  is  a 
violation  of  such  an  injunction  for  the  defendant  to  have  a  con- 
versation with  the  wife,  though  it  is  not  shown  that  such  conversa- 
tion was  of  such  a  character  as  to  persuade  or  lead  her  away  from 
her  husband.* 

508.  Wife's  Right  of  Action  at  Common  Law. — ^At  common  law  a 
wife  could  not  maintain  an  action  against  a  third  person  for  entic- 
ing away  her  husband  and  her  consequent  loss  of  support  and  con- 
sortium.* The  reasons  for  this  rule  were  that  not  only  was  a  husband 
a  necessary  party  to  an  action  at  law  by  his  wife,*  but  also,  a  hus- 

S.  R.  266;  Rinehart  v.  Bills,  82  Mo.  fies  v.  Duffies,  76  Wis.  374,  45  N.  W. 

634,  52  Am.  Rep.  385;  Clow  v.  Chap-  522,  20  A.  S.  R.  79,  8  L.R.A.  420. 

man,  125  Mo.  101,  28  S.  W.  328,  46  Notes:  94  Am.  Dec.  593;  28  A.  S. 

A.  S.  R.  468,  26  L.R.A.  412.  R.  217;  6  Ann.  Cas.  661;  Ann.  Cas. 

Note :  44  A.  S.  R.  845.  1912C  1179. 

1.  Adams  v.  Main,  3  Ind.  A  pp.  232,  Compare  Smith  v.  Smith,  98  Tenn. 
29  N.  E.  792,  50  A.  S.  R.  266;  Callis  101,  38  S.  W.  439,  60  A.  S.  R.  838, 
V.  Merri weather,  98  Md.  361,  67  Atl.  wherein  it  was  held  that  a  married 
201,  103  A.  S.  R.  404.  woman  had,  at  the  eommon  law,  a  cause 

2.  Houghton  v.  Rice,  174  Mass.  366,  of  action  against  one  who  wrongfully 
54  N.  E.  843,  76  A.  S.  R.  351,  47  enticed  away  or  alienated  the  affections 
L.R.A.  310;  Barbee  v.  Armstead,  32  of  her  husband,  but,  because  of  her 
N.  C.  530,  61  Am.  Dec.  404.  disability,  her  right  of  action  remained 

Note:  51  Am.  Dec.  408.  in  abeyance,  and  could  not  be  prose- 

3.  Gilchrist  v.  Bale,  8  Watts  (Pa.)    cuted  by  her  in  her  own  name,  although 
*  365,  34  Am.  Dec.  469.  if  he  died  or  there  was  an  absolute 

4.  Ex  parte  Warfield,  40  Tex.  Crim.  divorce,  her  right  of  action  remained 
413,  60  S.  W.  933,  76  A.  S.  R.  724.         her  property,  and  she  could  then  prose- 

6.  Marri  v.  Stamford  St.  R.  Co.,  84  cute  a  suit  therefor  as  a  feme  sole. 
Conn.  9,  78  Atl.  582,  Ann.  Cas.  1912B       6.  See  supra,  par.  470,  as  regards 
1120,   33  L.R.A.(N.S.)    1042;   Betser   general   capacity   of   wife   to   sue  at 
V.  Betser,  186  111.  537,  58  N.  E.  249,  law. 
78  A.  S.  R.  303,  52  L.R.A.  630;  Duf- 
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band,  by  virtue  of  his  common  law  marital  right  to  the  personal 
property  of  his  wife  would  in  such  a  case  become  entitled  to  what- 
ever damages  the  wife  recovered,'  and  therefore  to  permit  her  to 
maintain  such  an  action  and  recover  damages  for  the  enticing  away 
of  her  husband,  would  virtually  permit  the  latter  to  recover  for  his 
own  wrong.®  The  reason,  however,  given  by  Blackstone  (3  Black. 
Com.  143)  for  the  denial  of  the  wife's  right  of  action  is  that  the 
wife  is  the  inferior  and  "the  inferior  hath  no  kind  of  property  in 
the  company,  care,  or  assistance  of  the  superior,  as  the  superior  is 
held  to  have  in  those  of  the  inferior ;  therefore  the  inferior  can  suffer 
no  loss  or  injury."^  That  this  is  not  the  proper  reason  is,  how- 
ever, shown  in  the  cases  which,  according  to  the  prevailing  view, 
permit  a  wife  to  maintain  the  action  under  the  modern  statutes  enlarg- 
ing her  property  rights  and  removing  her  disability  to  sue.** 

509.  Prevailing  View  as  to  Effect  of  Modem  Statutes. — ^Under 
the  modern  statutes,  which  enable  a  married  woman  to  sue  in  her 
own  name  without  the  joinder  of  her  husband,  and  confer  on  her 
the  right  to  hold  damages  recovered  for  injury  to  her  property  rights 
as  her  separate  property,  thus  placing  her  on  an  equality  with  her 
husband,  it  is  the  prevailing  view  that  a  wife  may  maintain  an  action 
against  a  third  person  for  the  alienation  of  the  affections  of,  or  the 
enticing  away  of  her  husband,  thereby  depriving  her  of  her  right 
to  his  support  and  society ;  and  that  her  right  to  the  companionship 
and  society  of  her  husband  is  on  the  same  legal  standing  as  the  right 
of  the  husband  to  her  society  amd  should  be  afforded  the  same  pro- 
tection.**    It  seems,  moreover,  on  principle  that  the  effect  of  the 

7.  See  supra,  par.  72  et  seq.,  as  re-  Ind.  681,  29  N.  E.  389,  28  A.  S.  R. 
gards  general  right  of  husband  to  per-  213,  14  L.R.A.  787  (overruling  earlier 
sonal  estate  of  wife  at  common  law.  Indiana  cases) ;  Brown  v.  Kistleman, 

8.  Foot  V.  Card,  58  Conn.  1,  18  AtL  177  Ind.  692,  98  N.  E.  631,  40  L.R.A. 
1027,  18  A.  S.  R.  258,  6  L.R.A.  829;  (N.S.)  236;  Adams  v.  Main,  3  Ind. 
Westlake  v.  Westlake,  34  Ohio  St.  621,  App.  232,  29  N.  E.  792,  50  A.  S.  R. 
32  Am.  Rep.  399.  2C6;  Reed  v.  Reed,  6  Ind.  App.  317, 

9.  Foot  V.  Card,  58  Conn.  1, 18  Atl.  33  N.  E.  638,  51  A.  S.  R.  310;  Price 
1027,  18  A.  S.  R.  258,  6  L.R. A.  829 ;  v.  Price,  91  la.  693,  60  N.  W.  202,  51 
Duffies  V.  Duffies,  76  Wis.  374,  45  N.  A.  S.  R.  360,  29  L.R.A.  150 ;  Burch  v. 
W.  522,  20  A.  S.  R.  79,  8  L.R.A.  420.  Goodson,  85  Kan.  86,  116  Pac.  216, 

Note:  46  A.  S.  R.  473.  Ann.  Cas.  1912C  1177;   Deitzman  v. 

10.  See  infra,  par.  509.  Mullin,  108  Ky.  610,  57  S.  W.  247, 

11.  Weber  v.  Weber,  113  Ark.  471,  94  A.  S.  R.  390,  50  L.R.A.  808;  Scott 
169  S.  W.  318,  L.R.A.1915A  67;  Work  v.  O'Brien,  129  Ky.  1,  110  S.  W.  260, 
V.  Campbell,  164  Cal.  343,  128  Pac.  130  A.  S.  R.  419,  16  L.R.A.(N.S.) 
943,  43  L.R.A.(N.S.)  581;  Fort  v.  742;  Wolf  v.  Frank,  92  Md.  138,  48 
Card,  58  Conn.  1,  18  Atl.  1027,  18  Atl.  132,  52  L.R,A.  102 ;  Nolin  v.  Pear- 
A.  S.  R.  258,  6  L.R.A.  829;  Dodge  v.  son,  191  Mass.  283,  77  N.  E.  890,  114 
Rush,  28  App.  Cas.  (D.  C.)  149,  8  A.  S.  R.  605,  6  Ann.  Cas.  658,  4  L.R.A. 
Ann.  Cas.  671;  Betser  v.  Betser,  186  (N.S.)  643;  Feneff  v.  New  York  Cent., 
111.  537,  58  N.  E.  249,  78  A.  S.  R.  303,  etc.,  R.  Co.,  203  Mass.  278,  89  N.  E. 
52  L.R.A,  630;  Haynes  v.  Nowlin,  129  436, 133  A.  S.  R.  291,  24  L.R.A,(N.S.) 
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statutes  giving  a  married  woman  plenary  power  to  sue  as  if  sole 
and  enjoy  the  proceeds  of  a  recovery,  is  to  enable  her  to  maintain 
such  an  action  even  if  the  cause  of  action  arose  before  the  statutes 
took  effect.**  This  view  sustaining  the  right  of  a  married  woman 
to  maintain  this  class  of  actions  is  most  eminently  proper  if  the 
right  of  a  wife  to  the  consortium  of  her  husband  is  a  legal  right  in 
which  she  is  entitled  to  protection.  The  statutes  having  removed 
her  common  law  disability  to  sue  without  the  joinder  of  her  husband 
and  having  given  her  the  right  to  hold  to  her  separate  use  damages 
recovered  for  the  invasion  of  her  rights,  the  reasons  for  the  common 
law  rule  denying  her  the  right  to  sue  for  the  enticement  away  of 
her  husband  no  longer  exist  and  with  the  cessation  of  the  reasons 
for  the  rule  the  rule  itself  also  ceases.*'  It  has,  moreover,  been  held 
that  though  ordinarily  a  wife  must  join  her  husband  in  her  actions, 
this  technicality  will  not  be  allowed  force  so  as  to  preclude  her  from 
maintaining  an  action  for  the  alienation  of  her  husband's  affections, 
nor  will  his  possible  common  law  right  to  the  damages  recovered 
be  given  such  effect,  but  her  right  to  such  damages  will  be  protected 
at  least  in  a  court  of  equity  as  her  separate  property.** 

1024;  Geromini  v.  Brunelle,  214  Mass.  Wash.  266,  65  Pac.  46,  72  A.  S.  R. 
492,  102  N.  E.  67,  46  L.R.A.(N.S.)  98,  43  L.R.A.  114;  Gross  v.  Gross,  70 
465 ;  Warren  v.  Warren,  89  Mich.  123,  W.  Va.  317,  73  S.  B.  961,  39  L.R.A. 
50  N.  W.  842,  14  L.R.A.  545;  Tucker   (N.S.)  261. 

V.  Tucker,  74  Miss.  93,  19  So.  955,  32  Notes:  94  Am.  Dec.  593;  46  A.  S.  R. 
L.R.A.  623;  Qow  v.  Chapman,  125  Mo.  473;  17  A.  S.  R.  500;  20  A.  S.  R.  88; 
101,  28  S.  W.  328,  46  A.  S.  R.  468,  28  A.   S.  R.  218;  6  L.R.A.  554;   4 

26  L.R.A.  412;  Hodgkinson  v.  Hodg-  L.R.A.(N.S.)  644;  29  L.R.A.(N.S.) 
kinson,  43  Neb.  269,  61  N.  W.  577,  47  842;  L.R.A.1915A  67;  6  Ann.  Cas. 
A.  S.  R.  759,  27  L.R.A.  120;  Seaver  661;  8  Ann.  Cas.  815;  14  Ann.  Cas. 
V.  Adams,  66  N.  H.  142,  19  Atl.  776,  47 ;  Ann.  Cas.  1912C  1179 ;  Ann.  Cas. 
49  A.  S.  R.  597;  Sims  v.  Sims,  79  N.  1913A  991. 

J.  L.  577,  76  Atl.  1063,  29  L.R.A.  12.  Wolf  v.  Frank,  92  Md.  138,  48 

(N.S.)    842    (explaining   earlier   case  Atl.  132,  52  L.R.A.  102. 

considered   frequently  as   opposed  to  13.  Haynes  v.  Nowlin,  129  Ind.  581, 

modern  view) ;  Bennett  V.  Bennett,  116  29  N.   E.  389,  28  A.   S.  R.  213,  14 

N.  Y.  584,  23  N.  E.  17,  6  L.R.A.  553;  L.R.A.  787;  Deitzman  v.  Mullin,  108 

Brown  v.  Brown,  124  N.  C.  19,  32  S.  Ky.  610,  57  S.  W.  247,  94  A.  S.  R. 

E.  320,  70  A.  S.  R.  574,  121  N.  C.  8,  390,  50  L.R.A.  808;  Clow  v.  Chapman, 

27  S.  E.  998,  61  A.  S.  R.  668,  38  125  Mo.  101,  28  S.  W.  328,  46  A.  S. 
L.R.A.  242 ;  Westlake  v.  Westlake,  34  R.  468,  26  L.R. A.  412 ;  Bennett  v. 
Ohio  St.  621,  32  Am.  Rep.  397;  Keen  Bennett,  116  N.  Y.  684,  23  N.  E.  17, 
V.  Keen,  49  Ore.  362,  90  Pac.  147,  14  6  L.R.A.  553;  Westlake  v.  Westlake, 
Ann.  Cas.  45,  10  L.R.A.(N.S.)  504;  34  Ohio  St.  621,  32  Am.  Rep.  397. 
Gemerd  v.  Gernerd,  185  Pa.  St.  233,  See  supra,  par.  493  et  seq.,  as  to  ac- 
39  Atl.  884,  64  A.  S.  R.  646,  40  L.R.A.  tions  by  wife  for  loes  of  husband's 
549;  Angell  v.  Reynolds,  26  R.  I.  160,  consortium  in  actions  other  than  that 
58  Atl.  625,  106  A.  S.  R.  707;  Miller  for  alienation  of  affections  or  entice- 
V.  Pearce,  86  Vt.  322,  85  Atl.  620,  43  ment  of  wife. 

L.R.A.(N.S.)  332;  BeacOi  ▼.  Brown,  20       14.  Foot  ▼.   Card,  68  Conn.  1,  18 
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510.  Minority  View  as  to  Effect  of  Modern  Statutes. — In  some  juris- 
dictions in  the  United  States  and  also  in  Canada,  the  right  of  a  mar- 
ried woman  to  maintain  an  action  against  a  third  person  for  entic- 
ing away  her  husband  and  depriving  her  of  his  society  has  been 
denied  under  statutes  enlarging  the  property  rights  of  a  married 
woman  and  conferring  on  her  the  right  to  sue  alone  for  an  injury 
to  her  property  rights  and  also  to  sue  alone  for  an  injury  to  her 
person  or  character.^**  The  ground  given  for  this  view  is  not  her 
inabiUty  to  sue  without  the  joinder  of  her  husband,  nor  his  claim 
to  whatever  she  might  recover,  but  that  a  wife  had,  at  common  law, 
no  cause  or  right  of  action  for  the  alienation  of  her  husband's  aflFec- 
tions,  and  that  the  statutes  enlarging  a  married  woman's  rights 
in  her  property  and  her  capacity  to  sue,  did  not  create  in  her  a  right 
or  cause  of  action  not  theretofore  existent.**  It  has  also  been  sug- 
gested that  such  a  right  should  be  denied  on  the  ground  of  expedi- 
ency, since  to  entertedn  such  an  action  would  throw  open  the  door 
to  a  fruitful  source  of  tmdesirable  litigation.*'  A  married  woman  is 
not  given  the  power  to  prosecute  in  her  own  name  an  action  for 
enticing  away  her  husband  or  alienating  his  affections  by  a  statute 
providing  that,  where  a  husband  has  deserted  his  family,  his  wife 
may  prosecute  or  defend  in  his  name  any  action  which  he  mi^ht 
have  prosecuted  or  defended,  and  she  may  sue  or  be  sued  in  her 
own  name  for  any  cause  of  action  accruing  subsequently  to  such 
desertion.**  Although  no  action  will  lie  against  an  individual  for 
alienating  from  a  woman  the  affections  of  her  husband,  she  may. 
it  has  been  held,  maintain  an  action  against  several  for  conspiracy, 
to  do  so,  and  to  prevent  her  from  securing  a  divorce  for  his  deser- 
tion, where  the  object  is  breach  of  his  marriage  contract,  which,  under 
the  statutes,  is  criminal,  and  the  statute  makes  combination  to  prevent 
another  from  doing  any  lawful  act  a  criminal  offense.** 

Atl.  1027,  18  A.  S.  R.  258,  6  L.R.A.  tercourse  of  a  third  person  with  her 

829 ;  Hart  v.  Knapp,  76  Conn.  135,  husband.    See  infra,  par.  537. 

55  Atl.  1021, 100  A.  S.  R.  989.  After  the  decision  in  the  above  Wis- 

15.  Doe  V.  Roe,  82  Me.  503,  20  Atl.  consin  case  it  was  expressly  provided* 
83,  17  A.  S.  R.  499,  8  L.R.A.  833;  by  statute  that  a  woman  should  have 
Duffies  V.  Duffies,  76  Wis.  374,  45  N.  the  right  to  sue  for  the  alienation  of 
W.  522,  20  A.  S.  R.  79,  8  L.R.A.  420.  her  husband's  affections.    See  White  v. 

Notes:  94  Am.  Dec.  593;  28  A.  S.  White,  140  Wis.  538,  122  N.  W.  1051, 
R.  218;  46  A.   S.  R.  473;  3  L.R.A.  133  A.  S.  R.  1100. 
(N.S.)  470;  4L.R.A.(N.S.)  645;  Ann.       17.  Duffies  v.  Duffies,  76  Wis.  374, 
Cas.   1912C   1183 ;   Ann.   Cas.   1913A  45  N.  W.  522,  20  A.  S.  R.  79,  8  L.R.A. 
993.  420. 

16.  Duffies  V.  Duffies,  76  Wis.  374,  18.  Smith  v.  Smith,  98  Tenn.  101, 
45  N.  W.  522,  20  A.  S.  R.  79,  8  L.R.A.  38  S.  W.  439,  60  A.  S.  R.  838. 

420.  19.  Randall   v.  Lonstorf,  126   Wis. 

This  same  view  has  been  taken  as  147,  105  N.  W.  663,  5  Ann.  Cas.  371, 
regards  a  wife's  right  to  sue  under  3  L.R.A.(N.S.)  470. 
modem  statutes  for  the  criminal  in- 
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511.  Limitation  of  Actions. — ^An  action  for  the  alienation  of  a 
spouse's  afifections,  though  the  means  of  doing  so  was  in  part  through 
libelous  or  slanderous  words,  is  not  in  fact  or  substance  an  action 
for  libel  or  slander,  so  as  to  be  governed  by  the  provision  of  the 
statute  of  limitations  relating  to  actions  for  libel  or  slander. *•  Like- 
wise it  has  been  held  that  such  an  action  is  not  governed  by  the 
section  of  the  statute  of  limitations  concerning  direct  physical  inju- 
ries to  the  person,  but  is  controlled  by  the  section  which  limits  the 
time  in  which  an  action  may  be  brought  for  an  injury  to  personal 
and  relative  rights.*  Since  the  gist  of  an  action  by  a  wife  for  the 
alienation  of  her  husband's  affections  is  the  loss  of  the  society,  affec- 
tion, assistance  and  conjugal  fellowship  or  consortium  of  her  husband, 
if,  at  the  time  the  parties  separated,  the  husband  told  the  wife,  in 
effect,  that  he  no  longer  loved  her  and  would  not  live  with  her  again, 
and  the  parties  thereafter  had  no  further  communications  with  each 
other,  it  has  been  held  that  the  wife's  cause  of  action  accrued  at  the 
time  of  the  separation  and  was  barred  by  the  statute  after  the  lapse 
of  the  time  therein  appointed,  in  the  absence  of  anything  to  show 
that  the  husband  afterward  desired  to  return  to  the  plaintiff  or  that 
the  defendant  thereafter  sought  to  keep  the  husband  and  wife  apart.^ 
A  general  statutory  provision  that  the  time  during  which  a  defend- 
ant is  a  nonresident  of  the  state  shall  not  be  counted  in  computing 
the  period  within  which  an  action  must  be  brought  applies  to  an 
action  for  alienation  of  affections.* 

512.  Pleading  and  Remedy. — Where  the  gravamen  of  the  offenso 
was  the  enticing  away  of  a  wife  it  seems  that,  at  common  law,  tres- 
pass vi  et  armis  was  maintainable  because  of  the  legal  inability  of 
the  wife  to  consent  to  the  act,*  although  it  was  usual  to  declare  in 
case ;  and  undoubtedly  where  the  gravamen  of  the  defendant's  wrong 
is  the  harboring  of  the  wife,  action  on  the  case  was  a  proper  remedy.^ 
Since  an  intention  or  wrongful  motive  on  the  part  of  the  defendant 
is  generally  necessary,*  the  existence  of  such  a  wrongful  intent  should 
be  alleged  in  the  complaint.  It  is  therefore  necessary  to  allege  in  a 
complaint  by  a  maried  man  or  woman  against  his  or  her  father- 
in-law  or  mother-in-law  for  alienating  the  affections  of  the  plaintiff's 
husband  or  wife  that  the  acts  were  done  maliciously,  as  all  legal 
presumptions,  in  such  cases,  are  that  the  parent  will  act  only  for  the 
best  interests  of  the  child.'     Where  the  action  is  against  a  parent, 

20.  Gernerd  v.  Gernerd,  185  Pa.  St.  4.  Burnett  v.  Burkhead,  21  Ark.  77, 

233,  39  Atl.  884,  64  A.  S.  R.  646,  40  76  Am.  Dec.  358. 

L.R.A.  549.  5.  Barbee  v.  Armstead,  32  N.  C.  530, 

1.  Note:  46  A.  S.  R.  478.  51  Am.  Dec.  404. 

2.  Note:  Ann.  Gas.  1912C  1183.  6.  See  infra,  par.  515. 

3.  McNamara  v.  McAllister,  150  la.  7.  Reed  v.  Reed,  6  Ind.  App.  317, 
243,  130  N.  W.  26,  Ann.  Gas.  1912D  33  N.  E.  638,  51  A.  S.  R.  310. 

463,  34  L.R.A.(N.S.)  436.  Note:  6  Ann.  Gas.  664. 
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however,  it  is  sufficient  to  allege  that  his  acts  were  maliciously  done, 
or  in  other  words  charge  malice  generally  without  also  expressly 
negativing  good  motive  on  the  parent's  part.  Accordingly  a  com- 
plaint in  such  a  case  has  been  held  sufficient,  in  so  far  as  the  charge 
of  malice  was  concerned;  which  alleged  that  the  defendant,  ''contriv- 
ing wilfully,  knowingly,  wrongfully,  unjustly,  and  maliciously  in- 
tending to  injure,  prejudice,  and  aggrieve  the  plaintiflF"  in  her  enjoy- 
ment of  the  companionship,  aid,  society,  comfort,  protection,  and 
happiness  derived  from. her  husband,  did  the  acts  charged.^  Also  in 
a  wife's  action  against  another  woman  for  alienating  her  husband's 
affections,  where  the  defendant  contended  that  the  petition  did  not 
state  a  cause  of  action  in  that  it  failed  to  charge  that  she  was  actu- 
ated by  malicious  motives,  it  was  held  that  if  the  conduct  of  the 
defendant  was  unjustifiable,  and  actually  caused  the  injury,  malice 
in  law  would  be  implied,  and  that  therefore  a  petition  which  charged 
that  the  defendant  wrongfully,  wickedly,  and  unlawfully  sought  and 
courted  the  society  of  the  plaintiff's  husband  sufficiently  charged  that 
it  was  maliciously  done.^  It  is  sufficient  in  actions  for  alienation 
of  the  affections  of  a  spouse  to  allege  in  the  complaint  the  ultimate 
facts,  without  a  statement  of  the  arts  made  use  of  to  accomplish  the 
wrongful  purpose,*®  and  this  rule  is  fully  applicable  where  the  action 
is  against  a  parent.** 

Oenercd  Orownda  of  LiabilUy  and  Defenses 

513.  In  General. — To  render  a  person  liable  to  one  spouse  for  entic- 
ing away  the  other,  he  or  she  must  have  been  the  procuring  or  con- 
tributing cause  of  the  desertion;  the  defendant  cannot,  as  a  general 
rule,  be  held  liable  where  the  deserting  spouse  left  the  other  of  his 
or  her  free  will,  without  any  inducement  on  such  third  person's  part.** 
There  is,  therefore,  no  ground  for  an  action  where  a  spouse  volun- 
tarily gives  his  or  her  affections  to  another,  the  latter  doing  nothing 
wrongfully  to  win  them.*'  So  it  has  been  held  that  if  the  defendant 
gave  presents  to  the  plaintiff's  wife,  and  paid  her  other  attentions, 
by  and  with  the  consent  of  the  plaintiff,  with  no  evil  intent,  and  not 
intending  to  alienate  her  or  her  affections  from  him,  the  plaintiff 

See  infra,  par.  521  et  seq.,  as  regards  77,  76  Am.  Dec*.  358;  Boland  ▼.  Stan- 
general  liability  of  a  parent  in  such  ley,  88  Ark.  562,  116  S.  W.  163,  129 
action.  A.  S.  R.  114;  Keen  v.  Keen,  49  Ore. 

8.  Gross  V.  Gross,  70  W.  Va.  317,  362,  90  Pac.  147,  14  Ann.  Cas.  45, 
73   S.   E.  961,  39  L.R.A.(N.S.)    261.  10  L.R.A.(N.S.)  504;  GUchrist  v.  Bale, 

9.  Note:  46  L.R.A.(N.S.)  466.  8  Watts  (Pa.)  355,  34  Am.  Dec.  469. 

10.  French  v.  Deane,  19  Colo.  504,  Notes:  16  L.R.A.(N.S.)  742;  6  Ann. 
36  Pac.  609,  24  L.R.A.  387.  Cas.  661,  662.  ' 

Note:  46  A.  S.  R.  474.  13.  Scott  v.  O'Brien,  129  Ky.  1, 110 

11.  Note:  Ann.  Cas.  1912C  1181.       S.  W.  260, 130  A.  S.  R,  419, 16  L.R.A.' 

12.  Burnett   v.   Burkhead,  21   Ark.    (N.S.)  742. 
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cannot  recover,  even  though,  as  a  consequence  of  such  acts,  she  con- 
ceived a  fondness  and  affection  for  the  defendant ^^  The  fact  that 
a  defendant  kept  a  house  of  prostitution,  to  which  she  permitted  a 
married  man  to  resort,  would  not  render  her  liable  to  the  wife  for 
enticing  him  away.^'  Nor  can  a  woman  be  chargeable  with  alienat- 
ing the  affections  of  another  woman's  husband  simply  because  he 
has  become  enamored  of  her,  although  after  he  becomes  divorced 
from  his  wife  the  other  woman  consents  to  marry  him.^*  On  the 
other  hand  a  husband  may  maintain  an  action  for  the  alienation  of 
his  wife's  affections  where  the  defendant's  conduct  was  the  controlling 
cause  which  led  to  the  wife's  estrangement  although  other  causes 
may  have  contributed  thereto.^'  Hence  where  cruelty  or  other  mis- 
conduct on  the  part  of  the  husband  is  only  a  subsidiary  cause  of  the 
alienation  he  is  not  thereby  barred  from  recovery.*®  While  a  stran- 
ger may,  without  liability,  harbor  a  wife  who  has  left  her  husband, 
he  may  not  persuade  her  to  leave  him,  or  not  to  return  to  him; 
for  although  she  may  have  just  grounds  for  a  separation,  yet  she  may 
choose  to  return,  and  a  stranger  has  no  right  to  intermeddle,  and 
if  he  does  so  voluntarily,  he  must  answer  for  the  consequences.** 
There  is  authority  for  the  position  that  the  fact  that  a  wife  who  sues 
for  the  alienation  of  her  husband's  affections  has  been  guilty  of  adul- 
tery to  the  khowledge  of  her  husband,  is  not  a  defense  unless  it  is 
also  shown  that  her  husband  left  her  by  reason  of  her  unfaithfulness 
and  not  by  the  procurement  of  the  defendant.*^ 

514.  Effect  of  Seduction  by  Defendant  on  Wife's  Action. — In  an 
action  by  a  wife  against  another  woman  for  alienating  the  affection^ 
of  the  former's  husband  by  living  in  adultery  with  him  and  causing 
him  to  abandon  the  plaintiff,  it  would  seem  on  principle  that  it  is 
no  defense  that  he  was  the  active  and  aggressive  party  and  that  the 
defendant  yielded  to  his  persuasions  and  afterward  lived  in  adulterous 
intercourse  ^with  him.*  In  this  connection  a  distinction  is  made, 
between  a  case  of  an  alleged  alienation  of  the  affections  of  a  husband 
by  persuasion  or  enticement,  and  an  alienation  by  adultery ;  *  and 

• 

14.  Adams  V.  Main,  3  Ind.  App.  232,       Note:  46  L.R.A.(N.S.)  466. 
29  N.  E.  792,  50  A.  S.  R.  266.  20.  Wolf  v.  Frank,  92  Md.  138,  48 

16.  Notes:    94   Am.    Dec.    594;  16   Atl.  132,  52  L.R.A.  102. 
L.R.A.(N.S.)   742.  Note:  6  Ann.  Cas.  663. 

16.  Note:  46  A.  S.  R.  476.  1.  Hart  v.  Knapp,  76  Conn.  135,  55 

17.  Note:  44  A.  S.  R.  846.  Atl.  1021,  100  A.  S.  R.  989;  Miller 

18.  Lewis  V.  Roby,  79  Vt  487,  65   v.  Pearce,  86  Vt.  322,  85  Atl.  620,  43 
Atl.  524,  118  A.  S.  R.  984.  L.R.A.(N.S.)   332. 

Note:  44  A.  S.  R.  846.  Notes:  16  L.R.A.(N.S.)  742;  6  Ann. 

19.  Boland  ▼.  Stanley,  88  Ark.  562,  Cas.  663. 

115   S.   W.  163,  129   A.   S.   R.  114;       2.  Miller  v.  Pearce,  86  Vt.  322,  85 
Oakman   v.   Belden,   94   Me.   280,   47   Atl.  620,  43  L.R.A.(N.S.)    332. 
Atl.  503,  80  A.  S.  R.  396. 
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this  view  is  in  direct  analogy  to  the  prevailing  common  law  rule 
that  the  fact  that  a  wife  was  the  seductress  did  not  relieve  the  defend- 
ant from  liability  to  the  husband  in  an  action  for  criminal  conversa- 
tion.' The  fact,  however,  that  the  husband  was  the  seducer  may 
be  shown  in  mitigation  of  damages ;  ^  and  there  is  authority  for  the 
position  that  where  prior  to  the  husband's  separation  from  his  wife 
there  was  no  active  wrongful  conduct  on  the  part  of  the  defendant 
to  win  his  affections,  though  subsequent  to  the  separation,  she  main- 
tained illicit  relations  with  him,  the  fact  that  he  was  the  seducer 
would  constitute  a  defense.* 

515.  Intent  or  Motive. — ^As  a  general  rule  an  intentional  aliena- 
tion or  enticing  away  must  be  shown,^  and  it  may  be  laid  down  as 
a  general  rule,  where  there  is  no  element  of  seduction  or  adultery, 
that  a  defendant  in  ai^  action  for  alienation  of  affections  is  not  liable 
unless  he  acted  maliciously  or  from  improper  motives  implying  malice 
in  law  whether  he  is  a  parent  of  or  a  stranger  to  the  plain  tiff  !s  spouse.' 
While  it  is  true  that,  as  is  hereinafter  shown,  it  requires  more  evi- 
dence to  establish  malice  on  the  part  of  a  parent,  than  is  necessary 
in  the  case  of  a  stranger,  this  difference  is  an  evidential  one  merely.* 
Merely  giving  advice  to  a  wife,  which  induces  her  to  leave  her  hus- 
band, is  not  actionable  if  given  honestly,  with  a  view  to  the  welfare 
of  both  parties,  by  one  who  has  no  special  influencQ  or  authority, 
over  her.*  So  it  has  been  held  that  a  person,  though  he  was  not 
related  to  a  wife,  may  in  good  faith  advise  her  in  her  matrimonial 
difficulties  and  give  her  shelter  when  she  leaves  her  husband  without 
being  liable  to  him  for  enticing  her  away,  wrongfully  harboring  her 
or  alienating  her  affections.*®.  Still  malevolence  is  not  always  neces- 
sary to  sustain  an  action  for  alienating  a  wife's  affections.  Malice 
as  the  term  is  used  in  this  class  of  actions  does  not  necessarily  mean 

8.  See  infra,  par.  539.     »  infra,  par.  517. 

4.  See  infra,  par.  531.  6.  Note:  46  A.  S.  R.*475. 

5.  Scott  V.  O'Brien,  129  Ky.  1,  110  7.  Geromini  v.  Brunelle,  214  Mass. 
S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  492,  102  N.  E.  67,  46  L.R.A.(N.S.) 
(N.S.)  742  and  note.  465;  Holtz  v.  Dick,  42  Ohio  St.  23,  51 

Note:  43  L.R.A.(N.S.)  332.  Am.  Rep.  791. 

In  regard  to  this  position  it  may       Notes:  44  A.  S.  R.  850;  46  A.  S. 
be  remarked  that  if  the  action  is  to  R.  475;   46  L.R.A.(N.S.)   465;   Ann. 
be  regarded  as  solely  one  for  criminal   Gas.  1912C  1180. 
conversation  it  has  the  support  of  some       8.  Note:  46  L.R.A.(N.S.)  465.    See 
of  the  authorities  (see  infra,  par.  534) ;  infra,  par.  521  et  seq.,  as  regards  lia- 
if,  however,  it  is  regarded  as  purely  bility  of  a  parent  generally, 
one  for  the  alienation  of  affections  it       9.  Tasker  v.  Stanley,  153  Mass.  148, 
is  opposed  to  the  view  that  there  may  26  N.  E.  417,  10  L.R.A.  468. 
be  a  partial   alienation   of   affections       10.  Geromini  v.  Brunelle,  214  Mass. 
and   that   though   there   has   been   an  492,  102  N.  E.  67,  46  L.R.A.(N.S.) 
estrangement  of  the  spouses  a  stranger  465. 

is  not  excused  in  interfering  so  as  to  Notes:  44  A.  S.  R.  851;  46  A*  & 
prevent  a  possible  reconciliation.     See  R.  472. 
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that  which  must  proceed  from  a  spiteful,  malignant  or  revengeful 
disposition;  ^^  and  it  has  been  well  said  that  it  would  seem  on  prin- 
ciple to  be  rare  indeed  if  the  motive  of  a  stranger  in  breaking  up  a 
family  could  be  a  good  one.  Hence  it  has  been  held  that  if  a  stranger 
interferes  between  husband  and  wife,  and  by  advice  or  inducement 
causes  her  to  leave  him,  or  takes  her  awav  with  or  without  her  consent, 
and  encourages  her  to  remain  from  him,  or  harbors  or  protects  her 
while  away,  he  does  so  at  his  peril,  and  must  assume  the  burden 
of  proving  good  cause  and  good  faith  for  his  conduct.**  Where  the 
alienation  of  a  husband's  affections  is  bv  means  of  adulterv,  malice 
in  law  is  inferred  from  such  wrongful  conduct.** 

516.  Validity  of  Marriage. — ^A  valid  marriage  is  of  course  essen- 
tial to  confer  any  right  of  action  on  an  alleged  husband  to  sue  for 
the  enticing  away  of  his  alleged  wife.  Still  if  the  marriage  was 
voidable  merely  at  the  time  of  the  marriage,  but  has  become  irrevo- 
cable bv  cohabitation,  the  husband  mav  maintain  an  action:  and 
there  is  authority  for  the  position  that  where  a  marriage  of  an  infant 
under  the  statutory  age  is  voidable  merely  at  her  option,  one  who 
from  ill-will  to  the  husband  induces  her  to  leave  her  husband  mav 
be  liable  to  the  husband  therefor.**  A  decree  in  a  suit  for  annul- 
ment of 'marriage,  based  on  the  nonage  of  one  of  the  parties,  in  so 
far  as  it  establishes  the  status  or  marital  relation,  is  to  be  regarded 
as  a  judgment  quasi  in  rem;  but,  beyond  the  adjudication  of  the 
status,  the  decree  is  binding  only  on  parties  and  privies.  In  a  cause 
of  action  between  the  defendant  in  the  annulment  suit  and  strangers, 
arising  before  the  decree  of  annulment,  and  based  on  the  legality 
of  his  marriage,  he  is  not  estopped  from  contesting  with  them  the 
truth  of  the  ground  on  which  the  decree  was  prayed  and  granted. 
Therefore  in  an  action  by  a  hasband  for  the  alienation  of  his  wife's 
aflFection  a  decree  annulling  the  marriage  of  the  plaintiff  and  his  wife 
is  not  conclusive  in  favor  of  the  defendant,  of  the  nonage  of  the  wife, 
and  the  consequent  invalidity  of  the  marriage,  and  for  such  reason 
is  not  a  conclusive  1)ar  to  the  action.**' 

517.  Necessity  for  Elopement  or  Separation. — ^There  is  good  author- 
ity for  the  position  that  a  husband  may  maintain  an  action  against 
a  person  for  the  mere  wrongful  alienation  of  his  wife's  affections 
though  she  Avas  not  debauched  or  enticed  away,  and  that  the  aliena- 
tion of  a  wife's  affections  for  which  the  law  gives  redress  may  bo 
accomplished   notwithstanding  her  continual   residence   under   her 

11.  Boland  v.  Stanley,  88  Ark.  562,       13.  MiUer  v.  Pearce,  86  Vt.  322,  85 
115S.  W.  163, 129  A.  S.  R.  114;  West-   Atl.  620,  43  L.R.A.(N.S.)    332. 

lake  V.  Westlake,  34  Ohio  St.  621,  32  14.  Holtz  v.  Dick,  42  Ohio  St.  23, 

Am.  Rep.  397.  51    Am.    Rep.    791    (holding    that    a 

Xote:  46  L.R.A.(N.S.)  465.  parent  may  be  liable  in  such  a  <»isrK 

12.  Bc^land  v.  Stanley,  88  Ark.  562,  15.  Luke  v.  Hill,  137  Ga.  159,  73 
113  S.  \V.  163,  129  A.  S.  R.  114.  S.  E.  345,  1^8  L.R.A.(N.S.)  559. 
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husband's  roof.^*  The  reason  for  this  is  that  in  such  a  case  the 
injury  to  the  husband  consists  in  the  alienation  of  his  wife's  affec- 
tions with  malice  or  improper  motives;  debauchery  and  elopement 
when  they  occur  are  only  the  immediate  consequences  of  the  wrong ; 
and  the  nonelopement  may  be  due  to  the  wife's  prudent  reflection 
and  laudable  repentance.  Indeed  it  has  been  remarked  that  such 
continued  residence  after  the  alienation  has  been  effected,  so  far  from 
leaving  the  husband  without  a  good  cause  of  action,  contributes  an 
aggravation  to  his  injury  from  which  an  elopement  might  well  be 
accepted  in  the  nature  of  an  alleviation.^'  Similarly  on  the  ground 
that  a  wife  has  the  same  legal  right  to  the  companionship  and  society 
of  her  husband  that  he  has  with  respect  to  her  companionship,  etc., 
it  has  been  held  that  she  could  maintain  an  action  for  the  wrongful 
alienation  of  his  affections  though  she  and  her  husband  were  living 
together.**  On  the  other  hand  there  is  well  considered  authoirity 
for  the  position  that  an  action  for  the  alienation  of  the  affections 
alone  cannot  be  maintained  either  by  the  husband  or  the  wife,  as 
the  alienation  of  the  affections  is  merely  a  matter  of  aggravation  of 
damages;  and  that  therefore  a  complaint  by  a  wife,  her  right  of  action 
being  no  greater  under  the  modern  statutes  than  the  husband's  right 
at  common  law,  whidh  charges  no  adultery,  no  procuring  and  entic- 
ing,  or  no  harboring  and  secreting,  does  not  state  a  cause  of  action. *• 
518.  Effect  of  Divorce  or  Remarriage. — ^It  is  the  well  recognized 
general  view  that  the  subsequent  divorce  of  the  spouses  does  not  take 
away  or  deprive  one  of  them  of  his  or  her  right  to  maintain  an 
action  against  a  third  person  for  the  alienation  of  the  affections  of 
the  other  spouse.*®  And  there  is  authority  in  this  country  for  the 
position  that  though  a  wife  could  not  during  coverture  sue  a  third 
person  for  the  alienation  of  her  husband's  affections,  still  at  common 
law  there  existed  in  her  a  right  of  action  in  this  respect,  which  was 
merely  held  in  abeyance  during  coverture  by  reason  of  her  inability 
to  sue  without  the  joinder  of  her  husband,  and  that  after  an  absolute 
divorce  which  would  remove  this  disability  to  sue,  she  could  main- 
tain an  action  for  the  alienation  of  her  husband's  affections  prior 
to  the  divorce.*    It  has  also  been  held  that  a  judgment  granting  a 

16.  Adams  v.  Main,  3  Ind.  App.  232,  19.  Houghton  v.  Rice,  174  Mam.  360, 
29  N.  E.  792,  50  A.  S.  R.  266;  Rine-  54  N.  E.  843,  75  A.  S.  R.  351,  47 
hart  v.  Bills,  82  Mo.  534,  52  Am.  Rep.   L.R.A.  310. 

385.  Notes:  75  A.  S.  R.  353;  6  Ann.  Cas. 

Notes :   52   Am.   Rep.   388 ;   44   A.  663 ;  14  Ann.  Cas.  47. 

S.  R.  846;  6  L.R.A.  555;  6  Ann.  Cas.  20.  Note:    6   Ann.    Cas.   663.     See 

()63.  also  Divorce  akd  Separation,  vol.  9, 

17.  Rinehart  v.  Bills,  82  Mo.  534,  p.  496  et  seq. 

52  Am.  Rep.  385.  1.  Smith  v.  Smith,  98  Tenn.  101,  38 

18.  Foot  V.   Card,  58  Conn.  1,  18   S.  W.  439,  60  A.  S.  R.  838. 
Atl.  1027,  18  A.  S.  B.  258,  6  L.R.A. 

829. 
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wife  a  divorce  for  abandonment  and  denying  one  against  her  for 
that  cause  is  no  bar  to  a  suit  by  her  former  husband  against  her  par- 
ents for  the  alienation  of  her  affections  from  him.  Nor  is  the  record 
on  which  a  divorce  was  granted  to  a  woman  against  her  husband 
admissible  in  an  action  by  him  against  her  parents  for  the  alienation 
of  her  affections,  if  it  contains  no  admissions  tending  to  defeat  his 
right  of  action.*  The  marriage  of  the  defendant  to  the  spouse  whose 
affections  are  alleged  to  have  been  alienated^  after  a  divorce  between 
the  plaintiff  and  the  latter  affects  in  no  way  the  plaintiff's  right  to 
maintain  the  action.* 

519.  Defenses  Generally. — ^To  render  a  defendant  liable  for  alienat- 
ing the  affections  of  or  enticing  away  a  spouse,  he  must,  of  course, 
have  been  the  procuring  cause  of  the  separation;  if  a  wife  left  her 
husband  of  her  own  free  will  uninfluenced  by  the  defendant,  and  as 
a  consequence  of  the  husband's  ill-treatment,  he  cannot  be  held  liable.^ 
The  depth  of  the  affection  of  the  spouse  whose  affections  are  alleged 
to  have  been  alienated  is  not  material  as  affecting  the  other  spouse's 
right  to  maintain  an  action  for  their  alienation  and  therefore  it  need 
not  be  shown  by  the  plaintiff  in  order  to  maintain  the  action,  the 
question  of  damages  not  being  involved,  that  his  or  her  spouse  had 
in  fact  affection  for  him  or  her  at  the  time  in  question  and  that  it 
was  completely  alienated  by  the  defendant,  as  the  defendant  had  no 
right  to  interfere  to  cut  off  all  chance  of  affection  springing  up  in 
the  future,  experience  and  observation  showing  that  there  may  be  a 
partial  alienation  of  affections.*  So  it  is  the  general  rule  that  a  want 
of  affection  in  fact  by  the  deserting  spouse  for  the  plaintiff  is  not  a 
defense  inlSar  to  the  maintenance  of  the  plaintiff's  action.*  Consent 
or  connivance  on  the  part  of  the  complaining  spouse  to  the  alleged 
wrongful  conduct  of  the  defendant  bars  a  recovery  by  him.'  Thus, 
it  is  well  settled  that  a  husband's  connivance  at  his  wife's  adultery 
is  a  bar  to  a  recovery  of  damages  therefor  against  her  paramour.* 
Where  a  husband  enters  into  a  written  contract  with  one  who  has 

2.  Hostetter  v.  Green,  159  Ky.  611,  Vt.  487,  65  Atl.  524,  118  A.  S.  R. 
167  S.  W.  919,  L.R.A.1915C  870  and  984;  Miller  v,  Pearce,  86  Vt.  322,  85 
note.  See  Divorce  and  Separation,  Atl.  620,  43  L.R.A.(N.S.)  332;  Morris 
vol.  9,  p.  462,  as  regards  the  conclu-  v.  Warwick,  42  Wash.  480,  85  Pae.  42, 
siveness  of  a  divorce  in  favor  of  one  7  Ann.  Cais.  687. 

spouse  against  the  other  spouse  in  the  6.  Dodge  v.  Rush,  28  App.  Cas.  (D. 

latter^s    subsequent    action    against    a  C.)   149,  8  Ann.  Cas.  671;  Morris  v. 

third  person  for  the  alienation  of  the  Warwick,  42  Wash.  480,  85  Pac,  42, 

affections,  etc.,  of  the  spouse  in  whose  7  Ann.  Cas.  687. 

favor  the  decree  was  granted.  Note:  7  Ann.  Cas.  689. 

3.  Note :  6  Ann.  Cas.  663.  7.  Fuller  v.  Robinson,  230  Mo.  22, 

4.  See  supra,  par.  513.  130  S.  W.  343,  Ann.  Cas.  1912A  938. 
6.  Dodge    V.    Rush,   28    App.    Cas.       8.  Kohlhoss  v.  Mobley,  102  Md.  199, 

(D.  C.)  149,  8  Ann.  Cas.  671;  Fra-  62  Atl.  236,  5  Ann.  Cas.  866.     See 
tini  V.  Caslini,  66  Vt.  273,  29  Atl.  252,  infra,  par.  540. 
44  A.  S.  R.  843;  Lewis  v.  Roby,  79 

1469 


§  620  HUSBAND  AND  WIFE  13  R.  C.  L. 

enticed  away  his  wife,  by  which  it  is  agreed  that  the  latter  may 
retain  and  support  her,  it  has  been  held  that  such  contract  amounts 
to  a  mere  parol  license,  which  either  party  may  revoke  at  pleasure, 
and  which  is  revoked  by  a  demand  for  her  restoration,  and  the  latter's 
refusal  to  surrender  the  wife  has  been  held  to  render  him  liable  to 
the  husband.^  In  an  action  by  a  wife, for  the  alienation  of  her 
husband's  affections,  the  defendant  may  show  under  a  general  denial 
that  the  alienation  was  not  due  to  any  wrongful  or  intentional  act 
on  her  part,  but  was  the  voluntary  act  of  the  husband.*"  The  motive 
of  a  plaintiff  in  suing  for  the  alienation  of  his  or  her  consort's  affec- 
tions is  not  a  defense  in  bar  of  the  action,  however  unworthy,  and 
therefore  allegations  in  an  answer  to  a  suit  for  alienating  a  wife's 
affections,  pleading  the  plaintiff's  motives  in  suing  in  bar,  should 
be  stricken  out.** 

520.  Former  Recovery^  Release  or  Satisfaction. — ^In  an  action  on 
the  case  for  enticing  away  a  wife,  a  former  recovery,  release  or  satis- 
faction is  available  in  defense  under  the  general  issue.  The  reason 
for  this  is  that  while,  as  a  general  rule,  such  a  defense  cannot  be  given 
in  evidence  in  an  action  for  tort,  on  the  general  issue,  but  must  be 
pleaded,  still  an  action  on  the  case  is  founded  on  the  mere  justice 
and  conscience  of  the  plaintiff's  case,  and  is  in  the  nature  of  a  bill 
in  equity,  and  therefore  a  former  recovery,  release,  or  satisfaction 
need  not  be  pleaded,  but  may  be  given  in  evidence  under  the  general 
issue;  for  whatever  will,  in  equity  and  conscience,  according  to  the 
circumstances  of  the  case,  bar  the  plaintiff's  recovery,  may,  in  this 
action,  be  given  in  evidence  by  the  defendant,  because  Hie  plaintiff 
must  recover  on  the  justice  and  conscience  of  his  case,  and  on  that 
only.**  As  a  general  rule  a  former  recovery  is  no  bar,  unless  it  be 
for  the  same  injury,  but  where  the  plaintiff  has  received  a  full  satis- 
faction, for  the  same  cause,  he  cannot  recover  a  second  time;  and 
this  does  not  depend  on  the  form  of  the  suit;  for  the  inquiry  in  every 
case  is,  whether  the  former  recovery  or  satisfaction  was  for  the  same 
thing,  or  whether  the  grounds  of  recovery  in  the  two  actions  are  the 
same.**  So  it  has  been  held  that  a  recovery  by  a  husband  in  an 
action  of  trespass  vi  et  armis  for  carrying  away  the  plaintiff's  wife 
and  criminal  conversation  with  her,  is  a  bar  to  a  second  action  on 
the  case,  involving  the  same  transactions,  for  enticing  her  away.** 

9.  Barbee  v.  Armstead,  32  N.  C.  530,       12.  Gilchrist  v.  Bale,  8  Watts  (  Pa.) 
51  Am.  Dec.  404.  355,  34  Am.  Dec.  469.    See  generally, 

10.  Scott  V.  O'Brien,  129  Ky.  1,  110   Pleading,    as    to    defenses    available 
S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.   under  general  issue. 

(N.S.)  742.  13.  See  generally,  Judgments. 

11.  McNamara  v.  McAllister,  150  la.       14.  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
243,  130  N.  W.  26,  Ann.  Gas.  1912D  355,  34  Am.  Dec.  469. 

463,  34  L.R.A.(N.S.)  436. 
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Liability  of  Parents,  Guardian  or  Near  Kin 

521.  In  General. — ^Undoubtedly  a  parent  who  from  improper 
motives  induces  a  daughter  to  leave  her  husband,  or  a  son  to  leave 
his  wife,  may  be  liable  in  damages  to  the  husband  or  wife  (where 
the  latter  is  permitted  to  bring  an  action)  for  enticing  away  his  or 
her  spouse.^'  And  it  has  been  held  that  proof  that  a  separation 
between  husband  and  wife  has  been  caused  by  the  unwarranted  inter- 
ference of  the  former's  parents,  accompanied  by  threats  to  disinherit 
him,  is  sufficient  to  enable  the  wife  to  maintain  an  action  against, 
and  to  recover  from  them.^*  The  fact  that  a  husband  or  wife  is  a 
minor  if  the  marriage  is  valid,  is,  itself,  no  defense  to  the  liability 
of  his  or  her  parent  for  enticing  the  child  away  from  the  other 
spouse.^'  Nor  is  the  malice  necessary  to  be  proved  against  a  parent 
for  advising  his  married  child  to  abandon  his  wife  or  her  husband, 
alone  such  malice  as  must  proceed  from  a  malignant  and  revengeful 
disposition ;  the  terms  "malice"  and*  "improper  motives"  as  here  used 
mean  the  same  thing.^®  It  has  been  held  sufficient  to  prove  that 
the  parent's  action  was  taken  without  proper  investigation  of  the 
facts,  or  that  the  advice  was  given  from  recklessness  or  dishonesty  of 
purpose,  the  law  presuming  malice  from  such  conduct  in  actions  of 
this  nature.** 

522.  Parents'  Exemption  When  Acting  in  Good  Faith. — ^As  affected 
by  the  motive  of  the  defendant  the  cases  against  parents  of  the  spouse 
whose  affections  have  been  alleged  to  have  been  alienated  are  distin- 
guished from  those  against  strangers.*^  At  the  present  time  it  is 
generally  well  recognized  that  where  a  daughter  of  her  own  free  will 

15.  Price  v.  Price,  91  la.  693,  60    (N.S.)  469;  6  Ann.  Cas.  663;  8  Ann, 
N.  W.  202,  51  A.  S.  R.  360,  29  L.R.A.   Cas.  815;  14  Ann.  Cas.  47. 
150;  Oakman  v.  Belden,  94  Me.  280,       16.  Price  v.  Price,  91  la.   693,  60 
47  Atl.  553,  80  A.  S.  R.  396 ;  Multer  N.  W.  202,  51  A.  S.  R.  3G0,  29  L.R.A. 
V.  Knibbs,  193  Mass.  556,  79  N.  E.  150. 

7C2,  9  Ann.  Cas.  958,  9  L.R.A.(N.S.)        17.  Cochran  v.  Cochran,  196  N.  Y. 
322;   Ilodgkiiison   v.   Ilodprkinson,  43  86,  89  N.  E.  470,  17  Ann.  Cas.  782, 
Neb.  269,  61  N.  W.  577,  47  A.  S.  R.   24  L.R.A.(N.S.)  160;  Holtz  v.  Dick, 
759,  27  L.R.A.   120;    Holtz  v.   Dick,  42  Ohio  St.  23,  51  Am.  Rep.  791. 
42   Ohio   St.   23,  51   Am.   Rep.   791;       18.  Boland  v.  Stanley,  88  Ark.  562, 
Gomerd  v.  Gerncrd,  185  Pa.  St.  233,  115   S.   W.   163,  129   A.   S.   R.  114; 
39  Atl.  884,  64  A.  S.  R.  646,  40  L.R.A.   Brown  v.  Brown,  124  N.  C.  19,  32  S. 
549;  Ickes  v.  Ickes,  237  Pa.  St.  582,  E.  320,  70  A.  S.  R.  574. 
85  Atl.   885,  44  L.R.A.(N.S.)    1118;       19.  Brown  v.  Brown,  124  N.  C.  19, 
Gross  V.  Gross,  70  W.  Va.  317,  73  S.  32  S.  E.  320,  70  A.  S.  R.  574. 
E.  961,  39  L.R.A.(N.S.)    261;  Jones       20.  Oakman  v.  Belden,  94  Me.  280. 
V.  Monson,  137  Wis.  478,  119  N.  W.  47  Atl.  553,  80  A.  S.  R.  396 ;  Gernerd 
179,   129   A.    S.   R.   1082;   White   v.  v.  Gemerd,  185  Pa.  St.  233,  39  Atl. 
White,  140  Wis.  538,  122  N.  W.  1051,  884,  64  A.  S.  R.  646,  40  L.R.A.  549 ; 
133  A.  S.  R.  1100.  Jones  v.  Monson,  137  Wis.  478,  119 

Notes:  44  A.  S.  R.  851;  46  A.  S.   N.  W.  179,  129  A.  S.  R.  1082. 
R.  477;  9  L.R.A.(N.S.)  324;  46  LJR.A.       Note:  44  A.  S.  R.  850. 
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and  without  inducement  or  solicitations  on  the  part  of  her  parents 
leaves  her  husband  whether  for  good  cause  or  not,  the  parents  have 
a  legal  right  to  take  her  in  and  support  her  without  becoming  liable 
to  the  husband  in  damages,  if  they  use  no  force  or  persuasion  to 
prevent  her  from  returning  to  her  husband.  As  has  been  well  said, 
"A  father's  house  is  always  open  to  his  children;  and  whether  they 
be  married  or  unmarried,  it  is  still  to  them  a  refuge  from  evil  and 
a  consolation  in  distress."  Natural  affection  establishes  and  conse- 
crates this  asylum,  and  if  a  wife  has  determined  to  separate  from 
her  husband  it  is  natural  for  her  to  return  to  her  father's  house, 
and  it  is  as  natural  for  her  parents  to  receive  her  and  afford  her 
shelter  and  support.^  It  is  also  now  very  generally  held  that  in 
case  of  unhappiness  and  disagreements  between  a  married  couple,  the 
law  recognizas  the  right  of  a  parent  to  advise  a  son  or  daughter ;  and 
where  such  advice  is  given  in  good  faith  and  results  in  a  separation 
the  act  does  not  give  the  other  spouse  a  right  of  action,  though  in 
a  similar  case  a  stranger  would  be  held  liable.*  A  parent  may  not, 
with  hostile,  wicked,  or  malicious  intent,  break  up  the  marital  rela- 
tions between  his  daughter  and  her  husband,  simply  because  he  is 
displeased  with  the  marriage,  or  because  it  is  against  his  will,  or  because 
he  wishes  the  marriage  relation  to  continue  no  longer,  but  according 
to  well  considered  modern  authorities  he  may  advise  his  daughter 
in  good  faith  and  for  her  good  to  leave  her  husband,  if  on  reasonable 
grounds,  he  believes  that  the  further  continuance  of  the  marriage 
relation  tends  to  injure  her  health,  or  to  destroy  her  peace  of  mind, 
so  that  she  would  be  justified  in  leaving  her  husband.  In  such  case, 
a  parent  may  persuade  his  daughter,  and  use  all  proper  and  reasonable 
arguments,  but  the  motive  and  the  means  employed  are  always  to  be 
considered.  It  may  be  shown  that  the  parent  acted  on  mistaken 
premises  or  on  false  information,  or  his  advice  and  interference  may 
have  been  unfortunate,  still  if  he  acted  in  good  faith  and  for  the 
daughter's  good,  on  reasonable  grounds  of  belief,  he  is  not  liable 

1.  Burnett  v.  Bnrkhead,  21  Ark.  77,  Ohio  St.  23,  51  Am.  Rep.  791;  Gernerd 
76  Am.  Dec.  358.  v.  Gernerd,  185  Pa.  St.  233,  39  Ati. 

2.  Reed  v.  Reed,  6  Tnd.  App.  317,  884,  CA  A.  S.  R.  646,  40  L.R.A.  549 ; 
33  N.  E.  638,  51  A.  S.  R.  310;  Oak-  Boisel  v.  Gerlach,  221  Pa.  St.  232,  70 
man  v.  Belden,  94  Me.  280,  47  Atl.  Atl.  721,  18  L.R.A.(N.S.)  516;  Ickes 
55:3,  80  A.  S.  R.  396;  Wolf  v.  Frank,  v.  Ickes,  237  Pa.  St.  582,  85  Atl.  885, 
92  Md.  138,  48  Atl.  132,  52  L.R.A.  44  L.R.A.(N.S.)  1118;  Gross  v.  Gross, 
102;  IMulter  v.  Knibbs,  193  Mass.  550,  70  W.  Va.  317,  73  S.  E.  961,  39  L.R.A. 
70  N.  E.  762,  9  Ann.  Cas.  958,  9  L.R.A.  (N.S.)  261;  Jx)nes  v.  Monson,  137  Wis. 
(N.S.)  322;  Tucker  V.Tucker,  74  Miss.  478,  119  N.  W.  179,  129  A.  S.  R. 
03,  19  So.  955,  32  L.R.A.  623;  Trum-  1082;  White  v.  White,  140  Wis.  538, 
bull  V.  Trumbull,  71  Neb.  186,  98  N.  122  N.  W.  1051,  133  A.  S.  R.  1100. 
W.  683,  8  Ann.  Cas.  812;  Brown  v.  Notes:  46  A.  S.  R.  477;  9  L.R.A. 
Brown.  124  N.  C.  10,  32  S.  E.  320,  (N.S.)  322;  46  L.R.A.(N.S.)  467;  6 
70  A.   S.  R.  574;  Iloltz  v.  Dick,  42  Ann.  Cas.  663;  8  Ann.  Cas.  813. 
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to  the  husband.*  And  it  has  been  saJB  that  the  conduct  of  parents 
in  such  cases  is  to  be  liberally  construed,  and  worthy  motives  are 
to  be  presumed.^  This  rule  has  more  frequently  been  applied  in 
the  case  of  advice  given  to  a  married  daughtOTi  but  it  is  equally 
applicable  in  the  case  of  advice  giv«i  to  a  son.* 

523.  Extension  of  Protection  to  ITear  Kin  or  Guardian. — ^The  ques- 
tion whether  the  protection  afforded  a  parent  is  to  be  extended  to 
other  near  relatives  does  not  seem  to  have  been  squarely  met^  though 
some  decisions  seem  to  be  in  favor  of  doing  so  under  special  circum- 
stances.* It  has  been  squarely  held,  however,  that  the  privileges  of 
a  parent  in  this  respect  extend  to  a  guardian;  that  where  advice  is 
given  by  a  guardian  which  leads  to  the  separation  by  the  ward  from 
the  husband,  the  presumption  is  that  the  advice  was  given  in  good 
faith,  and  that  he  cannot  be  held  liable  unless  it  appears  that  the 
advice,  given  by  him  was  reckless  or  malicious.  In  such  a  case  the 
guardian  stands  in  loco  parentis,  and  he  should  be  protected  in  regard 
to  advice  given  his  ward,  though  he  may  not  be  actuated  by  the 
same  strong  feeling  which  prompts  a  parent.' 

524.  Joint  and  Several  Liability. — ^If  the  common  law  liability  of 
a  husband  for  the  torts  of  his  wife  has  been  abolished,*  a  father  is 
not  liable,  if  he  has  in  no  way  participated  in  the  acts  of  his  wife 
in  enticing  their  daughter  away  from  her  husband,  for  the  acts  of 
his  wife.*  And  the  mother  if  she  does  not  participate  in  the  act 
of  her  husband  in  inducing  their  child  to  leave  his  or  her  consort, 
cannot  be  held  liable  for  his  acts,  nor  can  her  responsibility  be  pre- 
sumed from  the  fact  that  the  acts  were  done  in  her  presence.**  On 
the  other  hand,  if  the  parents  acted  In  concert  to  bring  about  a  separa- 
tion between  their  child  and  his  or  her  spouse,  they  are  jointly  liable 
although  each  of  them  did  not  participate  in  all  of  the  acts  of  the 
other.**     Moreover,  the  relationship  of  husband  and  wife  has  been 

3.  Oakman  ▼.  Belden,  94  Me.  280,  186,  98  N.  W.  683,  8  Ann.  Cas.  ^2. 
47  Atl.  553,  80  A.  S.  R.  396;  Tucker       Note:  6  Ann.  Cas.  663. 

V.  Tucker,  74  Miss.  93,  19  So.  955,  32  8.  See  supra,  par.  264  et  seq.,  as 

L.R.A.  623;  Jones  V.  Monson,  137  Wis.  regards  general  liability   of  husband 

478, 119  N.  W.  179, 129  A.  S.  R.  1082.  for  wife^s  torts. 

4.  Burnett  v.  Burkhead,  21  Ark.  77,  9.  Boland  v.  Stanley,  88  Ark.  562, 
76  Am.  Dec.  358.  115  S.  W.  163, 129  A.  S.  R.  114. 

5.  Reed  v.  Reed,  6  Ind.  App.  317,  Note:  8  Ann.  Cas.  815. 

33  N.  E.  638,  61  A.  S.  R.  310 ;  Tucker  10.  Multer  v.  Knibbs,  193  Mass.  556, 
V.  Tucker,  74  Miss.  93,  19  So.  955,  32  79  N.  E.  762,  9  Ann.  Cas.  958,  9  L.R.A. 
L.R.A.  623;  Brown  v.  Brown,  124  N.   (N.S.)  322. 

C.  19,  32  S.  E.  320,  70  A.  S.  R.  574;  11.  Price  v.  Price,  91  la.  693,  60 
Gross  V.  Gross,  70  W.  Va.  317,  73  N.  W.  202,  51  A.  S.  R.  360,  29  L.R.A. 
S.  E.  961,  39  L.R.A.(N.S.)  261.  150;  Jones  v.  Monson,  137  Wis.  478, 

Notes:   129   A.   S.   R.  1092;    Ann.  119  N.  W.  179,  129  A.  S.  R.  1082; 
Cas.  1912C  1180.  White  ▼.  White,  140  Wis.   538,  122 

6.  Note:  46  L.R.A.(N.S.)   469.  N.  W.  1051,  133  A.  S.  R.  1100. 

7.  Trumbull   v.   Trumbull,  71   Neb.       Note:  8  Ann.  Cas.  815. 

R.  C.  L.  Vol.  XIII.— 93.     1473 


§  525  HUSBAND  AND  WIFE  13  E.  C.  L. 

held  not  to  relieve  the  parent#from  liability,  though  a  conspiracy  on 
their  part  to  alienate  the  affections  of  their  child  and  entice  him  or 
her  away  from  the  other  spouse  is  alleged;  as  in  a  civil  action  for 
damages  for  an  executed  conspiracy,  the  gist  of  the  wrong  is  the 
damages,  and  the  combination  may  be  of  no  consequence  except  as 
bearing  on  the  rules  of  evidence.**  A  third  person  who  conspires 
or  acts  in  concert  with  the  parents  to  induce  or  bring  about  a  sep- 
aration, may  be  jointly  liable  with  them.**  Where  through  conspir- 
acy the  parents  of  a  man  alienate  and  separate  him  from  his  wife, 
he  is  not  a  joint  tortfeasor  with  them  and  hence  is  not  a  proper 
party  defendant  in  her  action  for  the  wrong.**  As,  in  other  cases 
against  joint  tortfeasors,  if  parents  are  sued  jointly  and  the  proof 
shows  that  the  wrongful  acts  were  committed  by  one  alone,  such  a 
one  may  be  held  liable,  and  a  charge  of  conspiracy  against  the  two 
will  be  treated  as  surplusage.*^ 

525.  Presumptions;  Burden  and  Quantum  of  Proof. ^ — ^As  a  general 
rule  to  justify  a  verdict  against  a  parent  there  should  be  much  stronger 
evidence  of  improper  motives  in  the  defendant  than  where  the  action 
is  against  a  stranger.**  So  bad  or  improper  motives  on  the  part  of 
a  parent  in  taking  his  or  her  child  from  her  husband  or  his  wife, 
or  in  permitting  the  child  to  return  to  the  parental  home  cannot  be 
presumed,  the  burden  of  proving  them  must  be  assumed  by  the  plain- 
tiff in  an  action  against  the  parent  for  alienating  the  spouse's  affec- 
tions.*' And  it  has  been  held  proper  to  refuse  to  instruct  in  an  action 
by  a  son-in-law  against  his  wife's  parents  that  the  jury  may  infer 
from  the  fact  of  the  plaintiff's  wife  living  with  the  defendants,  and 
going  away  with  them,  that  the  defendants  induced  her  to  separate 
from  her  husband.*^  However,  direct  evidence  of  a  parent's  wrong- 
ful motives  is  not  required,  but  may  be  inferred,  as  in  other  cases 
where  motive  is  in  issue,  from  conduct.     Hence,  where  no  cause  is 

12.  Jones  v.  Monson,  137  Wis.  478,  232,  70  Atl.  721, 18  L.R.A.(N.S.)  516; 
119  N.  W.  179,  129  A.  S.  R.  1082.  Ickes  v.  Ickes,  237  Pa.  St.  582,  85 
See  generally,  Conspiracy,  vol.  5,  p.  Atl.  885,  44  L.R.A.(N.S.)  1118;.Jonea 
1093  et  seq.  v.  Monson,  137  Wis.  478,  119  N.  W. 

13.  Boland  v.  Stanley,  88  Ark.  562,  179,  129  A.  S.  R.  1082. 
115  S.  W.  163,  129  A.  S.  R.  114.  Note:  44  A.  S.  R.  850. 

14.  White  V.  White,  140  Wis. .  538,  17.  Boland  v.  Stanley,  88  Ark.  562, 
122  N.  W.  1051,  133  A.  S.  R.  1100.  115  S.  W.  163,  129  A.  S.  R.  114 ;  Mnl- 

15.  Note:  8  Ann.  Cas.  815.  ter  v.  Knibbs,  193  Mass.  556,  79  N.  E. 

16.  Boland  v.  Stanley,  88  Ark.  6(32,  762,  9  Ann.  Cas.  958,  9  L.R.A.(N.S.) 
115  S.  W.  163,  129  A.  S.  R.  114;  322;  Ickes  v.  Ickes,  237  Pa.  St.  582, 
Oakman  v.  Belden,  94  Me.  280,  47  Atl.  85  Atl.  885,  44  L.R.A.(N.S.)  1118; 
553,  80  A.  S.  R.  396 ;  Multer  v.  Knibbs,  Gross  v.  Gross,  70  W.  Va.  317,  73  S. 
193  Mass.  556,  79  N.  E.  762,  9  Ann.  E.  961,  39  L.R.A.(N.S.)   261. 

Cas.   958,   9   L.R.A.(N.S.)    322;    Ger-       Notes:  46  L.R.A.(N.S.)  468:  6  Ann. 
nerd  v.  Gernerd,  185  Pa.  St.  233,  39   Cas.  664,  665;  14  Ann.  Cas.  47. 
Atl.  884,  64  A.  S.  R.  646,  40  L.R.A.       18.  Burnett   v.   Burkhead,  21   Ark. 
549;   Beisel   v.   Gerlach,  221   Pa.   St.   77,  76  Am.  Dec.  358. 
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shown  or  attempted  to  be  shown  for  the  alienation  of  the  husband's 
affections^  or  his  separation  from  the  plaintiff,  except  certain  false 
charges  made  solely  by  the  defendant,  the  husband's  father,  the  jury 
may  rationally  infer  that  the  defendant's  acts,  false  charges  and  bad 
motives  caused,  the  separation.^*  Ordinarily  the  question  should  be 
left  to  the  jury  as  to  whether  a  parent  acted  from  an  improper  motive^ 
where  there  is  evidence  reasonably  tending  to  show  such  motive ;  ^^ 
but  if  there  are  no  reasonable  grounds  for  inferring  an  improper 
motive  on  the  part  of  the  defendant  the  question  should  not  be  left 
to  the  jury.* 

Evidence 

526.  In  General. — ^In  actions  for  alienating  a  spouse's  affections 
the  motives  actuating  the  different  parties  become  a  material  subject 
of  proof,  and  a  wide  latitude  is  exercised  by  the  courts  in  admitting 
evidence  for  such  purpose,  which  ordinarily  might  be  subject  to  the 
objection  against  hearsay  evidence  and  self-serving  declarations.'  It 
has  been  said,  however,  that  in  this  class  of  cases,  where  human  senti- 
ment is  apt  to  play  a  leading  part,  the  trial  judge  should  be  most 
cautious  not  to  admit  evidence  which  might  have  a  tendency  to  bias 
the  jury  against  each  side,  unless  clearly  relevant  and  competent.' 
In  an  action  by  a  wife  for  the  alienation  of  her  husband's  affections 
evidence  of  the  plaintiff's  improper  relations  with  another  man,  i» 
admissible,  if  the  husband  had  knowledge  thereof  before  he  aban- 
doned her,  as  bearing  on  the  cause  of  his  leaving  her,  and,  if  he 
did  not  have  knowledge  thereof,  it  may  be  admissible  as  reflecting 
on  the  extent  of  her  injury  and  the  amount  of  damages  recoverable.* 
Though  ordinarily  an  instruction  not  to  consider  evidence  erroneously 
admitted  will  cure  the  error  in  its  admission,*  and  this  rule  has  been 
applied  in  actions  for  the  alienation  of  affections,  especially  where 

19.  Ann.  Cas.  1912C  1180.  L.R.A.  623;  Fuller  ▼.  Robinson,  230 

20.  Multer  v.  Knibbs,  193  Mass.  556,  Mo.  22,  130  S.  W.  343,  Ann.  Cas. 
79  N.  E.  762,  9  Ann.  Cas.  958,  9  L.R.A.  1912A  938 ;  Ickes  v.  Ickes,  237  Pa.  St. 
(N.S.)  322;  Ickes  v.  Ickes,  237  Pa.  582,  85  Atl.  685,  44  L.R^.(N.S.)  1118;. 
St.  582,  85  Atl.  885,  44  L.R.A.(N.S.)  Miller  v.  Pearce,  86  Vt.  322,  85  AtL 
1118;  Gross  v.  Gross,  70  W.  Va.  317,  620,  43  L.R.A.(N.S.)   332. 

73  S.  E.  961,  39  L.R.A.(N.S.)    261.  Notes:  46  A.  S.  R.  475;  6  Ann.  Cas. 

1.  Beisel  V.  Gerlach,  221  Pa.  St.  232,  664;  14  Ann.  Cas.  47;  Ann.  Cas. 
70  AU.  721, 18  L.R.A.(N.S.)  516.  19] 2C  1181. 

2.  Dodge  V.  Rash,  28  App.  Cas.  (D.  8.  Ickes  v.  Ickes,  237  Pa.  St.  582. 
C.)    149,  8  Ann.   Cas.   671;   Scott  v.  85  Atl.  885,  44  L.R.A. (N.S.)  1118. 
0»Brien,  129  Ky.  1,  110  S.  W.  260,  4.  Wolf  v.  Frank,  92  Md.  138,  48 
130  A.  S.  R.  419,  16  L.R.A. (N.S.)  72;  Atl.  132,  52  L.R.A.  102. 

Leucht  V.  Ijeucht,  129  Ky.  700,  112  5.  See  Appeal  and  Error,  vol.  2, 
S.  W.  845,  130  A.  S.  R.  486;  Tucker  p.  252.  And  see  Trial,  as  to  the  re- 
V.  Tucker,  74  Miss.  93,  19  So.  955,  32  ception  of  evidence  generally. 
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the  evidence  could  not  have  materially  prejudiced  defendant's  case,^ 
still  it  has  been  held  that  an  instruction  not  to  regard  evidence  of 
the  defendant's  wealth  does  not  cure  error  in  admitting  it,  if  from 
the  size  of  the  verdict,  it  is  evident  that  it  was  not  obeyed.'  In  this 
class  of  cases  the  admission  in  evidence  of  the  declaiatioas  of  one 
spouse  is  an  exception  to  the  general  rule  that  the  declarations  of 
husband  or  wife  cannot  be  received  in  evidence  for  or  against  each 
other.^  It  is  relevant  to  inquire  into  the  terms  on  which  the  hus- 
band and  wife  lived  together  before  the  wrongful  acts  on  the  part 
of  the  defendant  began  and  which  resulted  in  the  alleged  alienation 
of  affections,  in  order  to  show  whether  they  lived  on  good  or  bad 
terms,  and  the  general  conduct  of  the  spouse  in  his  or  her  family 
relations  may  be  shown ;  •  but  such  evidence  must  be  restricted  within 
reasonable  limits,  to  prevent  endless  questionings  on  collateral  and 
immaterial  facts.**  For  the  purpose  of  showing  the  terms  on  which 
the  spouses  lived,  evidence  of  their  declarations,  letters  to  each  other, 
etc.,  are  admissible.**  So  the  state  of  a  spouse's  affections  after  the 
alleged  alienation  of  his  or  her  affections  is  material  and  for  the 
purpose  of  showing  that  his  or  her  affections  had  been  in  fact  alien- 
ated, evidence  of  his  or  her  declarations  and  conduct  showing  a  loss 
of  affections  is  admissible.**  Ordinarily,  of  course,  the  declaratioas 
of  the  defendant  would,  as  in  other  cases,  be  admissible  against  him- 
self ;  *®  and  where  codef endants  are  shown  to  have  acted  in  concert 
the  fact  that  one  of  them  was  not  present  at  a  conversation  with  the 
other  respecting  an  inducement  held  out  to  the  husband  to  leave  the 
plaintiff  will  not  prevent  the  admission  of  the  evidence  of  such  con- 
versation.** Ordinarily  the  defendant's  declarations  when  self-serv- 
ing are  not  admissible  in  his  or  her  own  favor;  still  to  show  that  the 
defendant  did  not  by  any  act  on  her  part  contribute  to  the  aliena- 
tion of  the  affections  of  the  plaintiff's  husband,  it  has  been  held  that 

"^     6.  Fuller  v.  Robinson,  230  Mo.  22,  Fratini  v.  Caslini,  66  Vt.  273,  29  Atl. 

1.30  S.  W.  343,  Ann.  Cas.  1912A  938.  252,  44  A.  S.  R.  843;  Beach  v.  Brown, 

7.  PhiUips  V.  Thomas,  70  Wash.  533,  20  Wash.  266,  55  Pac.  46,  72  A.  S.  R. 
127  Pac.  97,  Ann.  Cas.  1914B  800,  42  98,  43  L.R.A.  114. 

L.R.A.(N.S.)   582.  Notes:   46   A.   S.  R.  476;   6  Ann. 

Note:   Ann.   Cas.  1914B  804.  Cas.  664;  14  Ann.  Cas.  47;  Ann.  Cas- 

8.  Gilchrist  v.  Bale,  8  Watts  (Pa.)    1912C  1181. 

355,  34  Am.  Dec.  469.  See  also  infra,  par.  627. 

9.  Fratini  v.  Caslini,  66  Vt.  273,  29  .     12.  Leucht  v.  Leucht,  129  Ky.  700, 
AU.  252,  44  A.  S.  R.  843.  112  S.  W.  845,  130  A.  S.  R.  486. 

Notes:  44  A.  S.  R.  847;  46  A.  S.       13.  Leucht  v.  Leucht,  129  Ky.  700, 
R.  475;  6  Ann.  Cas.  664.    .  112   S.  W.  845,  130   A.   S.  R.  486; 

10.  Adams  v.  Main,  3  Ind.  App.  232,  Tucker  v.  Tucker,  74  Miss.  93,  19  So. 
29  N.  E.  792,  50  A.  S.  R.  266.  955,  32  LR.A.  623. 

11.  Leucht  V.  Leucht,  129  Ky.  700,       Note:  14  Ann.  Cas.  47. 

112  S.  W.  845,  130  A.  S.  R.  486;  14.  Price  v.  Price,  91  la.  693,  60  N. 
Fuller  V.  Robinson,  230  Mo.  22,  130  W.  202,  51  A.  S.  R.  360,  29  Lit. A. 
S.    W.   343,    Ann.    Cas.   1912A   938;   150. 
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evidence  of  her  statements  and  declarations  to  the  husband  repulsing 
his  advances  are  admissible  on  her  behalf.'*  It  has  been  held;  how* 
ever,  that  evidence  that  the  defendant  in  an  action  for  the  alienation 
of  a  husband's  affections  had  been  heard  to  tell  him  to  leave,  and 
seen  to  push  him  from  a  door  on  different  occasions,  is  inadmissible, 
where  there  is  nothing  to  show  under  what  circumstances  or  at  what 
time  these  occurrences  took  place,  or  that  they  did  not  take  place 
after  suit  was  brought,  and  in  pursuance  of  a  purpose  to  build  up  a 
defense.**  Where  a  father  and  mother  are  sued  by  their  son-in-law 
for  enticing  away  his  wife,  their  daughter,  a  declaration  of  the  mother 
would  under  the  general  rule,  be  inadmissible  in  evidence  against 
the  father,  her  husband ;  *'  but  where  a  conspiracy  between  a  man 
and  his  wife  or  between  them  and  a  third  person  to  entice  away  the 
wife  of  the  plaintiff  is  alleged  and  proved,  declarations  and  statements 
of  the  defendant's  wife  in  furtherance  of  the  conspiracy  have  been 
held  admissible.**  There  is  authority  for  the  position  that  evidence 
that  the  defendant's  conduct  was  the  cause  of  d<)mestic  trouble  between 
the  defendant  and  his  own  wife,  or  resulted  in  the  severance  of  social 
relations  between  the  defendant's  wife  and  the  plaintiff's  family, 
is  admissible.**  Evidence  in  this  class  of  actions  may  be  admissible 
for  a  limited  purpose  only.  Thus,  evidence  may  be  admissible  for 
consideration  in  the  determination  of  the  damages  to  be  awarded 
though  it  is  not  to  be  considered  on  the  primary  question  whether 
the  defendant  had  been  proven  guilty  of  the  acts  charged.**  The 
sufficiency  of  the  proof  to  sustain  an  action  of  this  class  is  usually 
a  question  for  the  jury.* 

527.  Declarations  of  Deserting  Spouse. — ^As  a  general  rule  all  evi- 
dence having  a  material  tendency  to  prove  that  the  spouse  whose 
affections  are  alleged  to  have  been  alienated  left  the  plaintiff  of  his 
or  her  free  will  and  not  at  the  procurement  and  solicitation  of  the 
defendant,  is  admissible  on  behalf  of  the  defendant.  For  this  pur- 
pose, therefore,  declarations  of  the  spouse  showing  his  or  her  mental 
state  at  the  time  he  or  she  left  may  be  admissible  on  behalf  of  the 
defendant.*     This  does,  not,  however,  necessarily  mean  that  such 

16.  Scott  V.  O'Brien,  129  Ky.  1,  110  130  S.  W.  343,  Ann.  Cas.  1912A  938. 

S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  20.  See  infra,  par.  531  et  seq.,  as 

(N.S.)  742.  regards  damages  generally. 

Note:  Ann.  Cas.  1912C  1182.  1.  Dodge  v.  Rush,  28  App.  Cas.  (D. 

16.  Wolf  V.  Frank,  92  Md.  138,  48  C.)  149,  8  Ann.  Cas.  671;  Bureh  v. 
Atl.  132,  52  L.R.A.  102.  Goodson,  85  Kan.  86,  116  Pac.  216, 

17.  Burnett  v.  Burkhead,  21  Ark.  77,  Ann.  Cas.  1912C  1177 ;  Morris  v.  War- 
76  Am.  Dec.  358.  wick,  42  Wash.  480,  85   Pac.   42,  7 

18.  Preston  v.  Bowers,  13  Ohio  St.  Ann.  Cas.  687.  See  supra,  par.  525, 
1,  82  Am.  Dec.  430;  Jones  v.  Monson,  when  action  is  against  a  parent  as  to 
137  Wis.  478,  119  N.  W.  179,  129  A.  burden  and  quantum  of  proof. 

S.  R.  1082.  2.  Gilchrist  v.  Bale,  8  Watts  (Pa.) 

19.  Fuller  ▼.  Robinson,  232  Mo.  22,  355,  34  Am.  Dec.  469. 
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declarations  should  have  been  made  at  the  very  moment  of  departure. 
Accordingly,  it  has  been  held  in  an  action  to  hold  a  man  liable  in 
damages  for  causing  his  son  to  leave  his  wife,  that  evidence  is  admis- 
sible of  the  reason  given  by  the  son  for  leaving  on  the  day  before 
his  departure.'  Such  evidence  is  not  to  be  excluded  by  the  court 
because  of  the  likelihood  of  collusion  between  the  declarant  and  the 
defendant,  as  such  an  objection  goes  to  the  credit  rather  than  to 
the  competency  of  the  evidence.  Thus  evidence  of  the  wife's  declara- 
tions as  to  her  husband's  ill-treatment  of  her  made  to  a  witness  imme- 
diately before  the  time  of  her  leaving  him,  is  admissible  for  such 
purpose,  and  in  this  connection  evidence  of  marks  on  her  body  which 
she  asserted  were  caused  by  the  husband's  beating  her  is  also  admis- 
sible.'* On  the  other  hand,  it  has  been  held  that  the  declarations  of 
the  deserting  spouse  to  show  the  bad  terms  on  which  he  or  she  lived 
with  the  plaintiff,  and  the  latter's  conduct,  should  be  limited  to  dec- 
larations made  prior  to  the  time  of  his  or  her  association  with  the 
defendant  and  the  commencement  of  the  defendant's  wrongful  acts 
complained  of  which  resulted  in  the  alleged  alienation  of  affections, 
as  declarations  thereafter  made,  and  especially  those  made  after  the 
separation  may  have  been  prompted  by  collusion  with  the  defendant.* 
Where  a  wife  is  the  plaintiff  her  husband's  declarations  showing 
purely  a  mercenary  motive  on  his  part  for  his  attentions  to  the  defend- 
ant have  been  held  admissible  in  the  defendant's  favor  to  show  thai 
there  was  no  enticement  on  her  part.*  Ordinarily  the  declarations  of 
the  spouse  whose  affections  are  alleged  to  have  been  alienated  by 
the  defendant,  made  to  the  plaintiff  or  to  a  third  person,  concerning 
the  words  and  acts  of  the  defendant  and  tending  to  prove  the  charge 
made  against  the  defendant  are  purely  hearsay  and  inadmissible 
against  the  defendant.'  So  where  the  declarations  were  made  by  one 
spouse  to  the  other  they  have  been  deemed  privileged  communications 
and  for  such  reason  excluded.®  On  the  other  hand,  it  has  been  held 
in  an  action  by  a  wife  against  her  husband's  parents  that  she  may 

3.  Ickes  V.  Ickes,  237  Pa.  St.  582,  130  A.  S.  R.  486;  Cochran  v.  Cochran, 
85  Atl.  885,  44  L.R.A.(N.S.)  1118.       196  N.  Y.  86,  89  N.  E.  470,  17  Ann. 

4.  Gilchrist  v.  Bale,  8  Watts  (Pa.)  Cas.  782,  24  L.R.A.(N.S.)  160;  Pres- 
355,  34  Am.  Dec.  469.  ton  v.  Bowers,  13  Ohio  St.  1,  82  Am. 

5.  Boland  v.  Stanley,  88  Ark.  562,  Dec.  430;  Westlake  v.  Westlake,  34 
115  S.  W.  163,  129  A.  S.  R.  114;  Fra-  Ohio  St.  621,  32  Am.  Rep.  397. 

tini  V.  Caslini,  66  Vt.  273,  29  Ati.  252,  Notes:  6  Ann.  Cas.  664;  Ann.  C«8. 

44  A.  S.  R.  843.  1912C  1181. 

6.  Scott  V.  O'Brien,  129  Ky.  1,  110  8.  Leucht  v.  Leneht,  120  Ky.  700, 
S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  112  S.  W.  845, 130  A.  S.  R.  486.  See 
(N.S.)   742.  Witnesses  generally,  as  to  privileged 

7.  Dodge  V.  Rash,  28  App.  Cas.  (D.  communications  between  husband  and 
C.)   149,  8  Ann.  Cas.  671;  Leucht  v.  wife. 

Leucht,  129  Ky.  700,  112  S.  W.  845, 
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testify  to  his  declarations  to  her  and  others  of  inducements  held 
out  to  him  by  his  parents  to  abandon  her.* 

528.  Financial  Condition. — As  a  general  rule,  except  as  affecting 
the  assessment  of  punitive  damages,  evidence  of  the  financial  condi- 
tion of  the  defendant  has  no  place  in  the  controversy  and  should 
not  be  admitted.^*  A  fortiori  the  defendant  cannot  show  his  straight- 
ened circumstances  even  in  mitigation  of  damages.^^  So  it  has  been 
held  that  evidence  that  one  accused  of  alienating  the  affections  of 
another's  husband  told  him  of  her  great  wealth  is  not  admissible 
if  there  is  nothing  to  show  that  it  was  held  out  as  an  inducement 
to  him  to  desert  his  wife.*'  However,  where  parents  are  charged 
by  a  daughter-in-law  or  son-in-law  with  alienating  the  affections  of 
their  married  child,  evidence  of  the  amount  of  tiieir  property  has 
been  held  admissible  to  show  the  weight  of  their  threats  to  disin- 
herit their  child  unless  he  or  she  separated  from  the  plaintiff.*'  It 
has  also  been  held  that,  to  show  that  the  husband  was  actuated  by 
mercenary  purposes  alone  in  his  attentions  to  the  defendant  and  to 
rebut  the  claim  of  enticement  of  his  affections  by  the  defendant, 
evidence  of  the  defendant's  wealth  is  admissible  in  her  behalf.*^  In 
an  action  by  a  woman  against  the  parents  of  her  husband  for  alienat- 
ing his  affections  evidence  of  the  hard  struggles  on  the  part  of  the 
plaintiff,  after  her  husband  left  her,  to  support  herself  and  child, 
has  been  held  inadmissible  and  extremely  prejudicial.*'  In  jurisdic- 
tions where  the  rule  prevails  that  exemplary  or  pvmitive  damages 
may  be  recovered  in  this  class  of  actions,**  evidence  of  the  wealth 
of  the  defendant  is  admissible  for  the  purpose  of  prc^rly  assessing 
such  damages.*'  Where  a  wife  is  the  plaintiff,  her  husband's  finan- 
cial condition  and  earning  capacity  is  a  proper  matter  for  considera- 
tion on  the  question  as  to  the  extent  of  her  loss,  and  consequently 
for  such  purpose  evidence  of  his  wealth  is  admissible.** 

529.  Opinion  Evidence;  Evidence  of  Intention. — ^The  general  rule 
excluding  opinion  evidence  is  applicable,  of  course,  in  actions  for  the 

9.  Price  V.  Price,  91  la.  693,  60  N.  N.  W.  202,  61  A.  S.  R.  360,  29  L.R.A. 
W.  202,  51  A.  S.  R.  360,  29  L.R.A.  150. 

150 ;  White  v.  White,  140  Wis.  538,       14.  Scott  v.  O'Brien,  129  Ky.  1, 110 

122  N.  W.  1051,  133  A.  S.  R.  1100.  S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A. 

Notes:  6  Ann.  Cas.  664;  Ann.  Gas.  (N.S.)  742. 
1912C  1182.  15.  Ickes  v.  Ickes,  237  Pa.  St.  582, 

10.  French  v.  Deane,  19  Colo.  504,  85  AU.  885,  44  L.R.A.(N.S.)  1118. 
36  Pac.  609,  24  L.R.A.  387;  PhiUips       16.  See  infra,  par.  532. 

V.  Thomas,  70  Wash.  533, 127  Pac.  97,  17.  Miller  v.  Pearce,  86  Vt.  322,  86 

Ann.  Cas.  1914B  800,  42  L.R.A.(N.S.)  Atl.  620,  43  L.R.A.(N.S.)    332. 

582.  Notes:   6   Ann.   Cas.   665;   8  Ann. 

11.  Note;  Ann.  Cas.  1914B  803.  Cas.  815;  Ann.  Cas.  1914B  803. 

12.  Phillips   V.   Thomas,   70   Wash.  See  generally,  Damages,  vol.  8,  p. 
633,  127  Pac.   97,   Ann.   Cas.   1914B  632  et  seq. 

800,  42  L.R.A.(N.S.)  582.  18.  Notes:  6  Ann.  Cas.  664;  8  Ann. 

13.  Price  V.  Price,  91  la.  693,  60  Cas.  815. 
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Blienation  of  a  spouse's  affeetiona.^*  Thus  where  a  husband  has 
testlRed,  in  his  action  for  the  alienation  of  his  wife's  affections,  to 
the  acts  and  conduct  of  the  defendant  and  his  wife  on  a  particular 
occasion,  it  has  been  held  proper  to  refuse  to  permit  him  to  be  asked 
whether  he  inferred  therefrom  that  they  had  committed  adultery 
at  such  time,  as  this  requires  the  witness  to  state  a  conclusion  and 
not  a  fact,  and  whether  or  not  the  acts  were  such  as  justified  the 
inference  that  adultery  was  committed  was  for  the  jury.*^  In  an 
action  to  recover  damages  for  the  procuring  and  enticing  of  plaintiiff's 
wife  to  leave  him,  if  the  separation  appears  to  have  resulted  from 
statements  made,  and  advice  given,  to  the  wife  by  defendant,  he  may 
be  permitted  to  testify  that  he  had  no  intention  to  bring  about  a 
separation.^ 

530.  Competency  and  Privilege  of  Spouse  as  Witness. — ^The  com- 
mon law  rule  that  a  husband  or  wife  is  not  a  competent  witness  for 
or  against  each  other,  which  is  recognized  in  the  United  States  in 
the  absence  of  a  statute  abrogating  the  rule,*  implies  to  an  action 
by  one  spouse  for  the  alienation  of  the  affections  of  the  other,'  and  it 
has  been  held  that  such  an  action  by  a  husband,  is  in  effect,  an  action 
for  the  seduction  of  the  wife,  though  criminal  conversation  or  adul- 
tery is  not  charged,  within  the  meaning  of  a  statute  providing  that 
in  actions  by  a  husband  for  the  seduction  of  his  wife  she  is  an  incom- 
petent witness.^  So  it  has  been  held  in  such  an  action,  that  the  record 
of  the  conviction  of  the  husband  for  cruelty  to  his  wife,  if  it  was 
not  entered  on  his  plea  of  guilty,  would  be  inadmissible  in  evidence 
against  him  as  it  might  have  been  secured  on  the  strength  of  her 
testimony.*  A  wife  may,  however,  testify  against  her  husband  in  an 
action  by  him  for  alienation  of  her  affections,  as  in  other  cases,  where 
the  common  law  incompetency  of  a  wife  so  to  testify  has  been 
removed.  It  has  been  held  that  where  a  husband's  action  is  based 
on  distinct  acts  of  adultery  at  separate  and  distinct  times  the  wife 
may  testify  as  regards  one  transaction  without  waiving  her  privi- 
lege to  refuse  to  testify  as  to  the  other  alleged  acts.  In  such  a  case 
the  general  rule  applies  that  where  a  witness  is  connected  with  several 

19.  Adams  ▼.  Main,  3  Ind.  App.  232,  115  S.  W.  163,  129  A.  S.  R.  114; 
29  N.  E.  792,  50  A.  S.  R.  266.  See  Reynolds  v.  Schaffer,  91  Mich.  494, 
generally.  Expert  and  Opinion  Evi-  52  N.  W.  15,  30  A.  8.  R.  492;  Fuller 
DBNCB,  vol.  11,  p.  560.  V.  Robinson,  230  Mo.  22,  130  S.  W. 

20.  Adams  v.  Main,  3  Ind.  App.  232,  343,  Ann.  Cas.  1912A  938;  Fratini 
29  N.  E.  792,  50  A.  S.  R.  266.  v.  Caslini,  66  Vt.  273,  29  AU.  252,  44 

1.  Tasker  v.  Stanley,  153  Mass.  148,  A.  S.  R.  843. 

26  N.  E.  417,  10  L.R.A.  468.  Note:  44  A.  S.  R.  846. 

2.  See  Witnesses,  as  regards  gen-  4.  Adams  v.  Main,  3  Ind.  App.  232, 
eral  competency  of  one  spouse  as  a  29  N.  E.  792,  50  A.  S.  R.  266. 
witness  to  testify  for  or  against  the  6.  Frathii  v.  Caslini,  66  Vt  273,  29 
otlier.  Atl.  252,  44  A.  S.  R.  843. 

3.  Boland  v.  Stanley,  88  Ark.  562, 
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distinct  transactions  which  tend  to  incriminate  him,  all  of  which  are 
material  to  the  issues  in  the  case,  he  does  not  waive  his  privilege 
of  refusing  to  testify  as  to  some  of  the  incriminating  transactions, 
by  consenting  to  testify  as  to  others;  but  he  waives  his  privilege 
as  to  such  transactions  so  far  as  the  inquiry  as  to  them  is  within  the 
proper  limits  of  a  cross-examination.*  It  is  the  general  rule  that  on 
an  absolute  divorce  one  spouse  may  be  a  competent  witness  to  testify 
against  the  other,  though  prior  to  the  divorce  he  or  she  would  have 
been  incompetent  to  do  so  on  account  of  the  existence  of  the  marriage 
relation,'  and  it  has  been  held  that  a  wife,  after  an  absolute  divorce 
may  be  a  competent  witness  to  testify  against  her  husband  in  his 
action  for  the  alienation  of  her  afiPections,  as  to  matters  not  constitut- 
ing communications  between  them,  although  a  statute  provides  that 
neither  husband  nor  wife  shall  testify  against  each  other  while  the 
marriage  relation  exists,  nor  afterwards  oonceming  any  communi- 
cation between  them  during  marriage.* 

Damages 

531.  In  Geaeral.^ — ^The  courts  recognize  the  practical  impossibility 
of  fixing  any  definite  rule  in>  this  class  of  cases  to  guide  the  jury 
as  to  the  quantum  of  damages  to  be  allowed,*  and  their  tendency 
is  to  take  a  liberal  view  as  to  the  compensatory  damages  which  may 
be  awarded.^^  As  a  general  rule,  the  plaintiff  may  recover  for  all 
direct  and  proximate  losses  occasioned  by  the  tort  for  the  physical 
pain,  if  any,  inflicted;  for  his  or  her  mental  agony,  lacerated  feel- 
ings, wounded  sensibilities,  and  the  like.^^  It  is  also  a  general  rule 
in  estimating  the  damages  that  each  case  must  be  determined  by  the 
circumstances  attending  it,  and  the  motive  of  the  intervening  parties 
must  be  ever  kept  in  view,^^  as  well  as  the  existing  state,  of  the  affec- 
tions of  the  spouses  at  the  time  of  the  alleged  wrongful  acts  of  the 
defendant.  Hence  it  is  proper  to  show  unhappy  relations  between 
the  spouses  or  that  the  one  whose  affections  are  alleged  to  have  been 
alienated  was  wanting  in  affection  for  the  plaintiff,^*  or  that  the  plain- 

6.  Evans   v.    O'Connor,   174   Mass.   36  Pac.  609,  24  L.R.A.  387. 

287,  54  N.  £.  657,  75  A.  S.  R.  316  Notes:  6  Ann.  Cas.  665;  14  Ann. 

and  note.     See  generally,  Witnesses.  Cas.  47. 

7.  See  Divorce  and  Separation,  vol.  12.  Holtz  ▼.  Dick,  42  Ohio  St.  23, 
9,  p.  490.  51  Am.  Rep.  791. 

8.  Hostetter  ▼.  Oieen,  159  Ey.  611,  13.  Angell  v.  Reynolds,  26  R.  1. 160, 
167  S.  W.  919,  L.R.A.inT?5C  870.  58  Atl.  625, 106  A.  S.  R.  707;  Phillips 

9.  Wolf  V.  Frank,  92  Md.  138,  48  v.  Thomas,  70  Wash.  633,  127  Pac.  97, 
Atl.  132,  52   L.R.A.  102.  Ann.  Cas.  1914B  800,  42  L.R.A.(N.S.) 

10.  French  v.  Deane,  19  Colo.  504,  582. 

36  Pac.  609,  24  L.R.A.  387.  Notes:  6  Aon.  Cas.  664;  7  Ann.  Cas. 

Note:  6  Ann.  Cas.  665.  689. 

11.  Prwiah  V.  Deane,  19  Colo.  504, 
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tiff  was  wanting  in  affection  for  his  or  her  spouse.  For  this  purpose 
it  may  be  shown,  where  a  wife  is  the  plaintiff,  that  she  had  improper 
relations  with  another  man  though  such  fact  was  unknown  to  her 
husband  when  he  left  her,  for  while  in  such  a  case  the  guilt  of  the 
defendant  may  not  be  lessened,  the  plaintiff  has  sustained  less  loss 
than  if  she  had  been  a  virtuous  wife.^*  In  an  action  by  a  wife  the 
law  presumes  that  the  husband  had  an  affection  for  her  from  the 
fact  that  he  lived  and  cohabited  with  her,  and  had  children  by  her; 
and  this  presumption  continues  until  it  is  overthrown  by  a  fair  pre- 
ponderance of  testimony  to  the  contrary.**  It  may  be  shown  in  miti- 
gation of  damages  when  illicit  relations  between  the  defendant  and 
the  plaintiff's  husband  are  shown,  that  the  husband  was  the  seducer 
.  of  the  defendant  rather  than  the  defendant  the  seductress  of  the 
husband.**  So  the  defendant  may  show,  in  mitigation  of  damages, 
that  other  women  than  herself  maintained  improper  relations  with 
the  husband,  although  this  fact  was  unknown  to  the  plaintiff.  The 
principle  of  such  a  rule  is  that  if  it  should  be  made  to  appear  that 
the  husband's  affection  for  his  wife  had,  for  any  cause  commenced 
to  wane  before  his  intimacy,  with  the  defendant  commenced,  and 
that  the  defendant,  taking  advantage  of  that  condition  of  things, 
secured  for  herself  what  there  was  left  of  his  love  for  his  wife,  she 
can  only  be  legally  called  on  to  make  the  plaintiff  whole  for  the  share 
thereof  which  she  thus  took  from  her.*^ 

532.  Punitive  or  Exemplary  Damages. — ^If  the  injury  was  wan- 
tonly and  maliciously  inflicted,  exemplary  or  punitive  damages  may 
be  awarded  as  in  other  tort  actions,*®  and  this  has  been  held  to  be  true 
where  the  action  is  against  a  parent  for  alienating  the  affections  of  a 
married  child  from  his  or  her  spouse.**  Moreover,  it  has  been  held 
that  exemplary  damages  may  be  awarded  in  an  action  by  a  wife  against 
a  parent  of  her  husband  and  a  third  person  for  a  malicious  conspiracy 
to  alienate  his  affections,  although  one  of  the  defendants  is  without 
property  while  the  other  has  considerable  means.**  On  the  other 
hand,  where  the  view  taken  by  a  few  courts  that  exemplary  or  puni- 

14.  Wolf  V.  Frank,  92  Md.  138,  48  (N.S.)  742;  CalUs  v.  Merriweather,  98 
Atl.  132,  52  L.R.A.  102.  Md.  361,  57  AU.  201, 103  A.  S.  R.  404; 

Note:  7  Ann.  Cas.  689.  Miller  v.  Pearce,  86  Vt.  322,  85  Atl. 

15.  Beach  v.  Brown,  20  Wasli.  266,  620,  43  L.R.A.(N.S.)  332;  White  v. 
55  Pac.  46,  72  A.  S.  R.  98,  43  L.R.A.  White,  140  Wis.  538,  122  N.  W.  1051, 
114.  133  A.  S.  R.  1100. 

Note:  6  Ann.  Cas.  665.  Notes:  46  A.  S.  R.  477;  130  A.  S. 

16.  Scott  V.  O'Brien,  129  Ky.  1,  110  R.  426;  6  Ann.  Cas.  665. 

S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  See  generally,  Damages,  vol.  8,  p. 

(N.S.)  742.  579  et  seq. 

17.  Angell  v.  Reynolds,  26  R.  I.  160,  19.  Notes :  6  Ann.  Cas.  665 ;  8  Ann. 
58  Atl.  625,  106  A.  S.  R.  707.  Cas.  815. 

18.  Scott  V.  O'Brien,  129  Ky.  1,  110  20.  White  v.  White,  140  Wis.  538. 
S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  122  N.  W.  1051,  133  A.  S.  R.  1100. 
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live  damages  cazmot  be  awarded  in  civil  actions  prevails,  such  dam- 
ages cannot  be  awarded  in  this  class  of  actions.^  Moreover^  where 
such  a  view  obtains  it  has  been  held^  on  the  theory  that  a  statute 
authorising  punitive  damages  to  be  awarded  in  civil  actions  is  in  the 
nature  of  a  criminal  statute,  that  in  so  far  as  it  is  applied  to  a  cause 
of  action  existing  at  the  time  of  its  enactment  it  is  unconstitutional 
as  ex  post  facto  or  retrospective  legislation.'  Also,  in  such  a  case, 
where  the  attentions  of  the  defendant  to  the  plaintiff's  wife  on  which 
the  claim  of  alienation  is  based,  all  took  place  prior  to  the  enactment 
of  such  a  statute,  though  the  actual  separation  of  the  spouses  did  not 
take  place  until  thereafter,  the  cause  of  action  against  the  defendant 
is  to  be  regarded,  it  seems,  as  having  arisen  prior  to  the  enactment 
of  the  statute,  and  this  is  especially  true  where  one  of  the  charges 
against  the  defendant  is  the  seduction  of  the  wife.*  As  regards  the 
malice  necessary  as  a  basis  for  awarding  punitive  damages,  it  has 
been  held  error  to  instruct  that  ''in  law,  a  wrongful  act  done  inten- 
tionally, without  a  legal  justification  is  done  maliciously"  as  to  justify 
exemplary  damages,  there  must  be  some  wrong  motive  accompany- 
ing the  wrongful  act,  or  a  reckless  disregard  of  the  plaintiff's  rights.  ♦ 
533.  Ezcessiveness  of  Damages. — The  courts  have  frequently  been 
called  on  to  determine  whether  the  damages  awarded  for  the  aliena- 
tion of  a  spouse's  affections  were  excessive  or  not;  and  it  may  be 
stated  as  a  general  rule  that  courts  will  seldom  interfere  with  the 
finding  of  the  jury  in  actions  for  criminal  conversation  or  alienation 
of  the  affections  of  a  spouse,  for  the  reason  that  there  is  no  method  of 
determining  exactly  the  proper  pecuniary  compensation  which  should 
be  awarded.  Therefore,  unless  it  is  apparent  that  the  jury  was  influ- 
enced by  prejudice  and  passion,  its  award  will  seldom  be  interfered 
with.*    On  the  other  hand  where  it  clearly  appears  that  there  was 

1.  French  y.  Deane,  19  Colo.  504,  plained  of  shall  have  been  attended 
36  Pac.  609,  24  L.R.A.  387;  Phillips  by  circumstances  of  fraud,  malice  or 
V.  Thomas,  70  Wash.  533,  127  Pae.  insult,  or  a  wanton  and  reckless  dis- 
97,  Ann.  Cas.  1914B  800,  42  L.R.A.  regard  of  the  injured  partes  rights 
(N.S.)   582.  and  feelings,  such  jury  may,  iH  addi- 

2.  French  ▼.  Deane,  19  Colo.  504,  tion  to  the  actual  damages  sustained 
36  Pac.  609,  24  I4.B.A.  387.  See  gen-  by  such  party  award  him  reasonable 
erally,  Constitutionaij  Law,  vol.   6,  exemplary  damage.") 

p.  290  et  seq.,  in  regard  to  ex  post       5.  Fuller  v.  Robinson,  230  Mo.  22, 

facto  laws  and  retrospective  legislation.  130  S.  W.  343,  Ann.  Cas.  1912A  938 

8.  French  v.  Deane,  19   Colo.  504,  (verdict  for  "$15,000,"  reduced  by  the 

36  Pac.  609,  24  L.R.A.  387.  trial  court  to  $10,000  against  man  of 

4.  French  v.  Deane,  19  Colo.  504,  large  means  in  favor  of  husband  who 

36  Pac.  609,  24  L.R.A.  387   (decided  was  an  industrious  business  man,  up- 

onder  a  statute  providing  ''that  in  all  held) ;  Torre  v.  Summers,  2  Nott  & 

civil  actions  in  which  damages  shall  McC.   (S.  C.)   267,  10  Am.  Dec.  597 

be  assessed   by  a  jury  for  a  wrong  ($5000  awarded  husband  in  criminiU 

done  to  the  person,  or  to  personal  or  court  action  upheld) ;  Gross  v.  Grosd, 

real   property,   and    the   injury   com-  70  W.  Va.  317,  73  S.  E.  961,  39  L.R.A. 
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no  reasonable  basis  for  the  large  amount  awarded^  the  conrts  should 
not  and  have  not,  in  the  exercise  of  their  revisory  power,  hesitated 
to  adjudge  the  award  excessive.*  Where  the  appellate  court  deter- 
mines that  the  damages  awarded  were  excessive  the  plaintiff  has  been 
permitted  to  enter  a  remittitur  or  the  reversal  has  been  made  condi- 
tional on  the  plaintiff  not  submitting  to  a  further  reduction  as  fixed 
by  the  appellate  court,'  but  it  has  been  held  that  a  new  trial  will 
be  awarded,  by  the  appellate  court  rather  than  a  reduction  of  the 
verdict,  in  case  of  an  award  so  excessive  as  to  indicate  such  a  preju- 
dice on  the  part  of  the  jury  as  to  make  it  unjust  to  hold  the  defend- 
ant bound  by  any  of  its  findings.  In  the  comparison  of  awards  of 
damages  in  the  several  jurisdictions  to  determine  whether  the  one 
in  question  is  excessive  or  hot,  it  is  material  to  observe  whether  or 
not  in  the  jurisdiction  concerned,  the  rule  prevails  that  punitive  dam- 
ages may  be  awarded  in  this  class  of  actions.* 

XXV.  Criminal  Conversatioit 

534.  Action  for  Criminal  Conversation  and  for  Alienation  of  Affec- 
tions Distinguished. — While  an  action  for  alienation  of  affections  and 
one  for  criminal  conversation  are  both  founded  on  the  injury  to  the 
right  of  consortium  they  are  generally  recognized  as  essentially  differ- 
ent.* The  gravamen  or  gist  of  the  action  where  it  is  for  criminal 
conversation  is  the  adulterous  intercourse,  and  the  alienation  of  affec- 
tions thereby  resulting  is  regarded  as  merely  a  matter  of  aggravation,^^ 
whereas  the  gravamen  in  the  other  case  is  the  alienation  of  the  affec- 
tions with  malice  or  improper  motives.     So  in  an  action  for  crim- 

(N.S.)  261;  White  v.  White,  140  Wis.  Cas.  665;  Ann.  Gas.  1912A  950;  Ann. 

538, 122  N.  W.  1051, 133  A.  S.  R.  1100  Cas.  1912C  1183. 
(holding  that  an  award  of  five  thou-       7.  Note:  42  L.R.A.(N.S.)  585.    See 

sand    dollars    compensatory    damages  Appbal  and  Erb0B|  yoI,  2,  p.  279,  as 

und  fifteen  hundred  dollars  exemplary  to  general  practices  of  appelate  court 

damages  is  not  excessive  in  an  action  in  directing  a  remittitur  without  con> 

by  a  wife  against  her  husband's  par-  sent  of  defendant  when  the  only  error 

ents  for  alienating  his  affections).  is  the  excessiveness  of  the  award  of 

Notes:  42  L.R.A.(N.S.)  582;  6  Ann.  damages  in  tort  actions. 
Cas.  664,  665 ;  8  Ann.  Cas.  815 ;  Ann.       8.  PhUlips  v.  Thomas,  70  Wash.  533, 

Cas.  1912 A  950;  Ann.  Cas.  1912C  1183.  127  Pac.  97,  Ann.  Cas.  1914B  800,  42 

6.  Phillips  V.  Thomas,  70  Wash.  533,  L.R.A.(N.S.)  682. 
127  Pae.  97,  Ann.  Cas.  1914B  800,  42       9.  Hamilton  v.  McNeill,  150  la.  470, 

L.R.A.(N.S.)  682  (holding  that  a  ver-  129  N.  W.  480,  Ann.  Cas.  1912D  604; 

diet  for  $35,000,  reduced  by  the  trial  Evans  v.  O^Connor,  174  Mass.  287,  54 

court  to  $25,000,  for  alienation  of  the  N.  E.  557,  75  A.  S.  R.  316;  Kroessin 

affections  of  a  man  fifty  years  old  who  v.  Keller,  60  Minn.  372,  62  N.  W.  438, 

had  been  living  separate  from  his  wife  51  A.  S.  R.  533,  27  Li.R.A.  685. 
and   paying  such   attention   to   other       Note:  44  A.  8.  R.  846,  852. 
iv^men  as  to  indicate  little  affection       10.  Evans  v.  O'Connor,  174  Mass. 

for  her  was  grossly  excessive.)  287,  54  N.  E.  557,  75  A.  S.  R.  316. 

Notes:  42  L.R.A.(N.S.)  585;  6  Ann. 
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inal  conversation  the  gravamen  being  the  alleged  criminal  con  versa- 
tion,  if  the  plaintiff  fails  to  prove  it,  he  cannot  recover  for  the  loss 
of  his  wife's  society  or  affections  though  such  loss  was  caused  by 
the  defendant ;  ^^  and  a  recovery  in  an  action  for  enticing  the  plain- 
tiff's wife  away  has  been  held  not  to  be  a  bar  to  a  subsequent  action 
for  criminal  conversation.**  Likewise  it  has  been  held  that  to  sup- 
port an  action  for  alienating  a  husband's  or  wife's  affections,  it  must 
be  established  that  the  defendant  was  the  enticer,  that  mere  proof 
of  abandonment,  and  that  the  husband  or  wife  maintained  improper 
relations  with  the  defendant,  was  not  sufficient.*'  In  Bome  well 
considered  cases  the  two  actions  are  considered  as  essentially  the  same, 
the  gravamen  being  the  alienation  of  the  affections  per  quod  con- 
«K)rtium  amisit,  and  the  means  used  whether  by  illicit  intercourse  or 
otherwise  merely  the  means  .of  accomplishing  the  wrong.*^ 

535.  Husband's  Right  of  Action  Generally. — It  is  well  settled  at 
eommon  law  that  a  husband  can  maintain  an  action  against  a  third 
person  for  criminal  conversation  with  his  wife,  her  consent  to  the  illicit 
intercourse  in  no  way  affecting  his  right  of  action.**  The  essential 
injury  to  the  husband  consists  in  the  defilement  of  the  marriage  bed 
— in  the  invasion  of  his  exclusive  right  to  marital  intercourse  with  his 
wife,  and  to  beget  his  own  children.  This  presumes  the  loss  of  the 
consortium  with  his  wife,  of  comfort  in  her  society  in  that  respect  in 
vrhich  his  right  is  peculiar  and  exclusive.  Although  actions  of  this 
nature  have  generally  been  brought  where,  the  alienation  of  the  wife's 
affections,  and  actual  deprivation  of  her  society  and  assistance,  have 
been  the  prominent  injury  to  the  husband,  yet  it  is  plain  that  the 
seduction  of  the  wife,  inducing  her  to  violate  her  conjugal  duties,  and 
the  injuries  arising  from  that,  are  not  the  foundation  of  the  action. 
The  original  and  approved  form  of  action  is  trespass  vi  et  armis,  and 
though  this  form  was  adopted  when  the  act  was  with  the  consent  of 
the  wife,  it  was  for  the  reason  that  the  law  indulges  the  husband  with 
an  action  of  assault  and  battery  for  the  injury  done  to  him,  though 

11.  Houghton  V.  Rice,  174  Mass.  366,  15.  French  y.  Deane,  19  Colo.  504^ 
54  N.  E.  843,  75  A.  S.  R.  351,  47  36  Pac.  609,  24  L.R. A.  387 ;  Bigaouetto 
L.R  JL.  310.  V.  Paulet,  134  Mass.  123,  46  Am.  Rep. 

Notes:  44  Am.  Dec.  168;  44  A.  S.  307;  Nolin  v.  Pearson,  191  Mass.  283^ 

R.  846.  77  N.  E.  890,  114  A.  S.  R.  605,  6 

12.  Note:  44  A.  S.  R.  862.  Ann.  Caa.  658,  4  L.R.A.(N.S.)    643; 
18.  Scott  V.  O'Brien,  129  Ky.  1, 110  Kroessin  v.  Keller,  60  Minn.  372,  62 

S.  W.  260, 130  A.  S.  R.  419, 16  L.R.A.  N.  W.  438,  61  A.  S.  R.  533,  27  L.R.A. 

(N.S.)   742.     This  view,  however,  as  685;  Powell  v.  Strickland,  163  N.  C. 

to  the  effect  of  the  seduction  on  the  393,  79  S.  E.  872,  Ann.  Cas.  1915B 

part  of  the  plaintiff's  husband  is  not  709;  Torre  v.  Summers,  2  Nott  &  McC. 

taken,  as  heretofore  shown,  by  the  bet-  (S.  C.)  267,  10  Am.  Dec.  597;  Lewis 

ter  authorities.     See  supra,  par.  514.  v.  Roby,  79  Vt.  487,  65  Atl.  524,  118 

14.  Miller  v.  Pearce,  86  Vt.  322,  85  A.  S.  R.  984. 
AU.  620,  43  L.R.A.(N.S.)   332.  Note:  44  Am.  Dec.  168, 
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it  be  with  the  consent  of  his  wife,  because  the  law  will  not  allow  hw  a 
consent  in  such  case  to  the  prejudice  of  her  husband,  because  of  the 
interest  he  has  in  her.^*  In  this  class  of  actions  it  is  not  necessary 
for  a  husband  to  prove  the  alienation  of  the  wife's  affections  or  the 
loss  of  her  services.*'  So  it  is  held  that  an  action  by  the  husband  for 
<jriminal  conversation  will  lie  though  the  intercourse  was  without  h» 
wife's  consent,  and  for  such  reason  constituted  the  crime  of  rape,  it 
being  deemed  not  reasonable  to  convert  the  wife's  innocence  into  a 
shield  to  save  her  assailant  from  liability  for  his  private  wrong  to  the 
husband.*^  It  is  no  defense,  except  as  affecting  the  damages,  that  the 
husband  had  prior  to  the  time  of  the  defendant's  wrongful  act,  com- 
pletely lost  the  affections  of  his  wife  even  by  his  misconduct  or  ill- 
treatment  of  her.**  Nor  is  the  fact  that  the  husband  has  himself  been 
guilty  of  illicit  intercourse  with  other  women  a  bar  to  the  maintenance 
of  his  action,  since  his  conduct  in  this  respect  cannot  be  considered  as 
consent  that  his  wife  should  act  likewise.**  An  agreement  by  a  man 
in  settling  an  action  against  another  for  criminal  conversation  with 
his  wife,  that  he  will  do  nothing  whereby  the  matter  shall  acquire 
any  publicity  whatever,  has  been  considered  against  public  policy,  and 
it  has  been  held  that  no  right  of  action  will  arise  out  of  its  breiach  by 
introducing  the  agreement  in  evidence  in  a  divorce  proceeding  against 
his  wife.* 

16.  Bigaouette  v.  Paulet,  134  Mass.       Note:  44  Am.  Dec.  172. 

123,  45  Am.  Rep.  307.  20.  Rea  v.  Tucker,  61  III.  110,  09 

17.  Stark  v.  Johnson,  43  Colo.  243,  Am.  Dec.  539;  Cross  v.  Grant,  62  N. 
05  Pac.  930,  127  A.  S.  R.  114, 15  Ann.  H.  675,  13  A.  S.  R.  607;  Shattuck  v. 
€as.  868,  16  L.R.A.(N.S.)  674;  Big-  Hammond,  46  Vt.  466,  14  Am.  Rep. 
aouette  V.  Paulet,  134  Mass.  123,  45  631. 

Am.  Rep.  307 ;  Nolin  v.  Pearson,  191  Note :  5  Ann.  Cas.  868. 

Mass.  283,  77  N.  E.  890,  114  A.  S.  R.  In  England  under  the  matrimonial 

605,  6  Ann.  Cas.  658,  4  L.R.A.(N.S.)  act  abolishing  the  common  law  action 

=643;  Cross  v.  Grant,  62  N.  H.  675,  of     crim.     con.     and     providing     in 

13  A.  S.  R.  607;  Lewis  v.  Roby,  79  its   stead   for  the  assessment  of  the 

Vt.  487,  65  AU.  524,  118   A.   S.  R.  husband's  damages  in  divorce  proceed- 

'984.  ings  to  which  the  alleged  paramour  is 

18.  Bigaouette  v.  Paulet,  134  Mass.  made  a  party,  the  claim  of  damages 
123,  45  Am.  Rep.  307;  Egbert  v.  Green-  falls  with  the  petition  for  divorce,  so 
wait,  44  Mich.  245,  6  N.  W.  654,  38  that  if  the  divorce  is  denied  on  the 
Am.  Rep.  260 ;  Hirdes  v.  Ottawa  Cir-  ground  that  the  husband  was  also  guil- 
cuit  Judge,  180  Mich.  321,  146  N.  W.  ty  of  adultery,  the  claim  for  damages 
646,  52  L.R.A.(N.S.)  373;  Jacobsen  v.  against  the  paramour  cannot  be  sus- 
Siddal,  12  Ore.  280,  7  Pac.  108,  53  tained.  Bernstein  v.  Bernstein,  63  L, 
Am.  Rep.  360.  J.  P.  D.  &  A.  3,   [1893]   P.  D.  292, 

Notes :  44  Am.  Dec.  171 ;  52  L.R.A.  69  L.  T.  N.  S.  513,  12  Eng.  Rul.  Cas. 
{N.S.)  373.  78. 

19.  Dallas  v.  Sellers,  17  Ind.  479,  79       See  infra,  par.  536. 

Am.  Dec.  489;  Cross  v.  Grant,  62  N.       1.  McKenzie   v.    Lynch,   167   Mich. 
H.  675,  13  A.   S.  R.   607;   Lewis  v.  583,  133  N.  W.  490,  Ann.  Cas.  1913A 
Roby,  79  Vt.  487,  65  Atl.  524,  118   704,  36  L.R.A.{N.S.)  995  and  note. 
A.  S.  R.  984. 
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536.  Effect  of  Modern  Statutes  on  Husband's  Right  of  Action. — 

The  modern  statutes  commonly  known  as  the  Married  Women's  Prop- 
erty Acts  placing  married  women  on  an  equality  with  their  husbands 
as  to  the  ownership  of  property  and  the  right  to  their  earnings,  have 
not  affected  the  husband's  common  law  action  for  the  adultery  of 
his  wife.®  In  England  by  the  "Matrimonial  Causes  Act,"  Stats.  20  & 
21  Victoria,  chapter  85,  section  59,  the  common  law  action  for  criminal 
conversation  has  been  abolished,  yet  by  sections  28  and  33  the  husband 
may,  on  a  petition  against  the  adulterer  alone^  or  upon  joining  him  as 
corespondent  in  a  petition  against  his  wife  for  dissolution  of  the  mar- 
riage, recover  damages  to  be  assessed  by  a  jury  as  in  an  action  at  law. 
Under  this  act  there  has  been  no  abrogation  of  the  husband's  right 
of  action  against  the  adulterer,  but  only  a  change  as  to  the  form  of 
remedy.  It  also  leaves  unaffected  his  cause  of  action  for  enticing  his 
wife  to  abandon  him,  or  to  recover  for  loss  of  consortium  when  caused 
by  physical  injury  to  her  person.*  However,  under  this  act  defenses 
not  available  in  the  common  law  action  for  criminal  conversation  as 
for  instance,  the  plaintiff's  adultery,  are  available  as  a  bar  to  the  claim 
of  damages  in  the  divorce  proceedings,  as  the  claim  for  such  damages 
falls  with  the  petition.* 

537.  Wife's  Right  of  Action  Generally. — ^At  common  law  a  wife 
could  not  maintain  an  action  against  a  woman  who  seduced  and  had 
sexual  intercourse  with  her  husband,  and  there  is  authority  for  the 
position  that  the  modem  statutes  enlarging  the  property  rights  of 
married  women  and  their  capacity  to  sue  have  not  changed  this  rule 
of  the  common  law.'  The  reason  for  such  a  rule  is  apparent  as  the 
same  objections  to  her  maintaining  an  action  for  enticing  away  her 
husband  would  preclude  her  maintaining  an  action  against  one  who 
had  criminal  intercourse  with  her  husband.*  Moreover,  while  a  hu^i 
band  may  maintain  an  action  for  the  seduction  of  his  wife,'  his  action 
has  grounds  on  which  to  rest  that  cannot  be  invoked  in  support  of  a 
similar  action  in  favor  of  the  wife.  A  wife's  infidelity  may  imposie 
upon  her  husband  the  support  of  another  man's  child.  And  what  is 
still  worse,  it  may  throw  suspicion  upon  the  legitimacy  of  his  own 
children.    A  husband's  infidelity  can  inflict  no  such  consequences  on 

2.  Cross  V.  Grant,  82  N.  H.  675,  13   See  infra,   par.   541,   as  regards  the 
A.  S.  R.  607.  effect  of  condonation  upon  the  claim 

3.  Nolin  V.  Pearson,  191  Mass.  283,   for  damages. 

77  N.  E.  890,  114  A.  S.  R.  605,  6  5.  Doe  v.  Roe,  82  Me.  503,  20  At!. 

Ann.  Cas.  658,  4  L.R.A.(N.S.)    643;  83,  17  A.  S.  R.  499,  8  L.R.A.  833; 

Bernstein  v.  Bernstein,  63  L.  J.  P.  D.  Kroessin  v.  Keller,  60  Minn.  372,  62 

&  A.  3,  [1893]   P.  D.  292,  69  L.  T.  N.  W.  438,  51  A.  S.  R.  533,  27  L.R.A, 

N.  S.  513, 12  Eng.  Rul.  Cas.  783.  685. 

Note:  44  Am.  Dec.  168.  Note:  6  Ann.  Cas.  665. 

4.  Bernstein  y.  Bernstein,  63  L.  J.  6.  See  supra,  par.  508. 
P.  D.  &  A.  3,  [1893]  P.  D.  292,  69  7.  See  supra,  par.  536. 
L.  T.  N.  S.  513, 12  Eng.  Rul.  Cas.  783. 
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his  wife,  as,  if  she  remains  virtuous,  no  suspicion  can  attach  to  the 
legitimacy  of  her  children.®  The  fact,  however,  that  there  has  been 
illegal  intercourse  between  the  defendant  and  the  plaintiff's  husband, 
which  was  the  means  by  which  the  defendant  alienated  the  husband's 
affections,  has  been  held  not  to  deprive  the  wife  of  her  right  to  sue 
for  the  alienation  of  his  affections  and  for  enticing  him  away  from 
her ;  •  and  it  has  been  held  that  the  law  implies  an  alienation  in  fact 
of  a  husband's  affections  so  as  to  authorize  at  least  a  nominal  recovery, 
from  the  fact  that  the  defendant  had  illicit  intercourse  with  the  plain- 
tiff's husband.**  Moreover,  imder  modern  statutes  the  broad  rule  has 
been  laid  down  that  a  married  woman  may  maintain  an  action  for 
criminal  conversation  with  her  husband,  it  being  said  that  while  the 
injurious  consequences  of  a  wife's  adultery  may  be  more  far  reaching 
because  of  probable  difficulties  and  embarrassments  in  respect  of  the 
legitimacy  of  children,  her  conjugal  rights  are  in  principle  the  same, 
substantially,  as  his,  and  that,  no  matter  what  the  ancient  doctrine 
may  have  been,  modem  morals  and  law  recognize  the  equal  obligation 
and  right  of  husband  and  wife.** 

538.  Effect  of  Separation  of  Spouses. — The  mere  fact  that  a  hus- 
band and  wife  were  living  apart  at  the  time  of  the  adulterous  inter- 
course does  not,  it  seems,  according  to  the  better  view,  prevent  the 
husband  from  maintaining  an  action  for  criminal  conversation  if  he 
has  not  renounced  his  marital  rights.*''  Nor,  it  has  been  held,  is  the 
fact  that  the  intercourse  did  not  occur  until  after  the  wife  had  left 
the  plaintiff  on  account  of  his  cruelty  a  bar  to  his  action.*'  Also,  it 
has  been  held  to  be  no  defense  to  such  an  action  that  the  plaintiff  kept 
his  marriage  secret  and  permitted  his  wife  to  live  with  her  mother  as 
a  single  woman,  he  visiting  her  only  at  intervals.**  On  the  other 
hand  it  was  held  at  an  early  date  that  where  husband  and  wife  were 
living  separate  and  apart  by  agreement,  he  could  not  maintain  an 
action  for  criminal  conversation  with  her.**     As  shown  in  another 

« 

8.  Doe  V.  Roe,  82  Me.  503,  20  Atl.  alienation  of  her  husband's  affections 
83,  17  A.  S.  R.  499,  8  L.R.A.  833.   under  the  modem  statutes. 

9.  Foot  V.  Card,  58  Conn.  1,  18  Atl.  10.  Dodge  v.  Rush,  28  App.  Cas. 
1027,  18  A.  S.  R.  258,  6  L.R.A.  829;  (D.  C.)  149,  8  Ann.  Cas.  671;  Miller 
Hart  V.  Knapp,  76  Conn.  135,  55  Atl.  v.  Pearce,  86  Vt.  322,  85  Atl.  620,  43 
1021,  100  A.  S.  R.  989;  Nolin  v.  Pear-  L.R.A.(N.S.)  332. 

son,  191  Mass.  283,  77  N.  E.  890,  114  Note:  14  Ann.  Cas.  48. 

A.  S.  R.  605,  6  Ann.  Cas.  658,  4  L.R.A.  11.  Dodge  v.  Rush,  28  App.  Cas. 

(N.S.)   643;  Seaver  v.  Adams,  66  N.  (D.  C.)  149,  8  Ann.  Cas.  671. 

H.  142,  19  Atl.  776,  49  A.  S.  R.  597;  12.  Bigaouette  v.  Paulet,  134  Mass. 

Miller  v.  Pearce,  86  Vt.  322,  85  Atl.  123,  45  Am.  Rep.  307;  Cross  v.  Grant, 

620,  43  L.R.A.(N.S.)   332.  62  N.  H.  675,  13  A.  S.  R.  607. 

Notes:  6  Ann.  Cas.  666;  14  Ann.  13.  Michael  v.  Dunkle,  84  Ind.  544^ 

Cas.  47.  43  Am.  Rep.  100. 

See  supra,  par.  509  et  seq.,  as  re-  14.  Note:  44  Am.  Dec.  172. 

gards  general  right  of  wife  to  sue  for  16.  Note:  44  Am.  Dec.  169. 
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place  it  is  the  general  view  that  the  subsequent  divorce  of  the  spouses 
is  not  a  bar  to  an  action  by  a  husband  for  the  prior  illicit  intercourse 
of  the  defendant  with  the  wife.^*  The  question  as  to  the  effect  as 
res  judicata  of  a  decree  granting  a  wife  a  divorce  on  the  husband's 
action  for  criminal  conversation,  is  discussed  elsewhere.^' 

539.  Effect  of  Enticement  of  Defendant — It  is  immaterial,  accord- 
ing to  the  better  view,  the  question  of  damages  not  being  involved, 
that  the  defendant  was  led  into  the  adulterous  intercourse  through 
the  acts  and  practices  of  the  plaintiff's  wife  instead  of  being  himself 
the  seducer.^®  Some  cases,  however,  sustain  the  broad  doctrine  that 
if  the  defendant  was  not  the  seducer  but  on  the  contrary  was  enticed 
into  an  improper  relation  with  the  plaintiff's  wife  by  the  wife,  the 
plaintiff  has  no  right  of  recovery.** 

540.  Connivance  and  Collasion. — ^A  husband^s  connivance  at  the 
adulterous  intercourse  of  his  wife  will  bar  him  from  maintaining  an 
action  against  her  paramour.**  Where  connivance  is  set  up  in  bar, 
it  is  not  necessary,  in  order  to  maintain  such  defense,  to  prove  that 
the  husband  connived  at  the  particular  acts  of  adultery  charged,  or 
at  any  actual  and  specific  act  of  adultery;  for  if  the  husband  suffers 
his  wife  to  live  as  a  prostitute,  and  criminal  intercourse  with  a  third 
person  ensues,  he  can  have  no  action  therefor,  it  being  damnum  absque 
injuria.^  While  in  order  to  constitute  the  connivance  which  will  bar 
an  action  for  criminal  conversation,  the  conduct  of  the  husband  must 
be  such  as,  when  subjected  to  the  test  of  reasonable  human  transac- 
tions, shows  an  intention  to  connive,  and  the  presumption  of  law  is  in 
favor  of  honesty  and  correctness  of  purpose,  nevertheless,  it  has  been 
held,  the  husband  is  chargeable  with  an  intention  to  produce  the 
necessary  and  legitimate  consequences  of  his  own  deliberate  acts, 
and  passive  connivance  bars  the  action  as  effectually  as  active  con- 
nivance.*   On  the  other  hand  it  has  been  held  that  mere  negligence 

16.  See  Divorce  and  Separation,  Am.  Dec.  677;  Rea  v.  Tucker,  51  HI. 
vol.  9,  p.  496.  110,  99  Am.  Dec.  539;   Kohlhoss  v. 

17.  See  Divorce  and  Separation,  Mobley,  102  Md.  199,  62  Atl.  236,  5 
vol.  9,  p.  462.  Ann.  Cas.  865;  Cross  v.  Grant,  62  N. 

18.  Hart  v.  Knapp,  76  Conn.  135,  H.  675,  13  A.  S.  R.  607;  Bernstein  v. 
55  Atl.  1021,  100  A.  S.  R.  989;  Big-  Bernstein,  63  L.  J.  P.  D.  &  A.  3, 
aouette  v.  Paulet,  134  Mass.  123,  45  [1893]  P.  D,  292,  69  L.  T.  N.  S.  513, 
Am.  Rep.  307;  Egbert  v.  Greenwalt,  12  Eng.  Rul.  Cas.  783. 

44  Mich.  245,  6  N.  W.  654,  38  Am.  Note:  44  Am.  Dec.  172. 

Rep.  260 ;  Smith  v.  Hockenberry,  146  In  regard  to  the  effect  of  connivance 

Mich.  7,  109  N.  W.  23,  117  A.  S.  R.  at  a  spouse's  adultery  upon  the  right 

615, 10  Ann.  Cas.  60 ;  Kroessin  v.  Kel-  to  a  divorce  therefor,  see  DivobcSe  and 

ier,  60  Minn.  372,  62  N.  W.  438,  51  Separation,  vol.  9,  p.  392  et  seq. 

A.   S.   R.   533,   27  L.R.A.   685.  1.  Cook  v.  Wood,  30  Ga.  891,  76 

Note:  16  L.R.A.(N.S.)  742.  Am.  Dec.  677. 

19.  Notes:  16  L.R.A.(N.S.)  742;  43  2.  Kohlhoss  v.  Mobloy,  102  Md.  199, 
L.R.A.(N.S.)  332.  62  Atl.  236,  6  Ann.  Cm.  866. 

20.  Cook  V.  Wopd,  30  Ga.  891,  76 
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or  indifference  on  the  part  of  a  husband  as  to  his  wife's  conduct  is  not 
an  absolute  defense  but  goes  merely  in  mitigation  of  damages.*  A 
fortiori  the  fact  that  a  husband,  on  having  his  suspicions  aroused  as 
to  the  fidelity  of  his  wife,  leaves  open  existing  opportunities  for  the 
purpose  of  watching  her,  does  not  make  him  chargeable  with  con- 
nivance as  to  the  criminal  conversation,  where  he  does  not  create  new 
opportunities  or  invite  the  wrong.*  It  has  been  held  that  if  there  was 
no  connivance  at  the  wife's  adultery,  collusion  merely  between  the 
husband  and  wife  with  respect  to  the  bringing  of  the  action  is  no  bar 
thereto.*  Ordinarily,  the  question  as  to  whether  an  action  of  criminal 
conversation  is  barred  by  the  husband's  connivance  is  one  of  fact  for 
the  jury;  but  when  the  conduct  of  the  husband,  as  established  by 
undisputed  evidence  or  admitted  in  his  testimony,  is  such  that  a 
rational  mind  can  draw  no  other  conclusion  therefrom  than  that  he 
consented  actively  or  passively  to  the  adulterous  conduct  of  which 
he  complains,  the  question  is  one  of  law,  and  it  is  the  duty  of  the 
court  to  direct  a  verdict  for  the  defendant.* 

541.  Condonation. — It  is  the  generally  recognized  rule  in  the 
absence  of  statute  providing  otherwise  that  where  a  husband,  after  he 
has  knowledge  that  his  wife  has  been  guilty  of  criminal  conversation, 
continues  to  cohabit  with  her,  or  expressly  condones  the  offense  and 
forgives  her,  he  does  not  thereby  preclude  himself  from  recovering 
damages  from  her  seducer  for  the  wrong  committed.  The  husband's 
condonation  of  the  wife's  offense  does  not  extend  to  the  forgiving  of 
the  wrong  perpetrated  by  her  seducer.'  On  the  other  hand  it  is  gen- 
erally recognized  that  where  a  husband  condones  the  offense  of  his 
wife  and  lives  with  her  after  she  has  been  guilty  of  criminal  con- 
versation, this  fact  may  be  taken  into  consideration  by  the  jury  in 
mitigation  of  damages,  as  evidence  of  such  conduct  on  the  part  of 
the  husband  bears  on  the  question  of  the  damages  he  has  sustained.® 
And  it  has  been  held  that  an  instruction  to  the  effect  that  in  determin- 
ing the  damages  which  the  husband  has  sustained  the  jury  may  con- 
sider the  relations  existing  between  the  husband  and  wife  after  he 
had  knowledge  of  her  offense,  is  not  erroneous;  but  it  has  been  held 

3.  Cross  V.  Grant,  62  N.  H.  675,  13  292,  69  L.  T.  N.  S.  513,  12  Eng. 
A.  S.  R.  607.  Rul.  Cas.  783. 

Note :  44  Am.  Dec.  172.  Notes :   44  Am.   Dec.   172 ;   117   A. 

4.  Note:  5  Ann.  Cas.  868.  S.  R.  619;  5  Ann.  Cas.  868;  10  Ann. 
6.  Rea  v.   Tucker,  51   lU.   110,  99   Cas.  62. 

Am.  Dec.  539.  8.  Smith  v.  Hoekenberry,  146  Mich. 

6.  Kohlhoss  V.  Mobley,  102  Md.  199,  7,  109  N.  W.  23,  117  A.  S.  R.  615,  10 

62  Atl.  236,  5  Ann.  Cas.  865.  -^nn.  Cas.  60;  Bernstein  v.  Bernstein, 

7.  Smith  V.  Hoekenberry,  146  Mich.  63  L.  J.  P.  D.  &  A.  3,  [1893]  P.  D. 
7,  109  N.  W.  23,  117  A.  S.  R.  615,  10  292,  69  L.  T.  N.  S.  513,  12  Encr,  Rul. 
Ann.  Cas.  60;  Bernstein  v.  Bernstein,  Cas.  783. 

63  L.  J.  P.  D.  &  A.  3,  (1893)  P.  D.       Note:  5  Ann.  Cas.  868. 
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error  to  tell  the  jury  that  evidence  of  condonation  by  the  husband 
of  the  oflfense  by  the  wife  is  entitled  to  "great  weight,"  as  it  is  the 
function  of  the  jury  to  determine  the  weight  of  the  evidence.*  There 
is  authority,  however,  for  the  position  that  condonation  will  bar  the 
husband's  action.^^  This  view  is  similar  to  the  rule  that  condonation 
bars  the  right  of  either  spouse  to  a  divorce  for  the  marital  offense 
condoned  provided  such  ground  is  not  revived  by  the  subsequent  mis- 
conduct of  the  offending  spouse.^*  Under  the  English  Matrimonial 
Act,  which  abolishes  the  common  law  action  for  criminal  conversa- 
tion but  permits  the  husband  in  a  proceeding  for  divorce  on  the 
ground  of  his  wife's  adultery  to  join  the  alleged  paramour  and  recover 
damages  against  him  in  such  proceeding,  if  the  petition  for  divorce 
is  dismissed  the  claim  against  the  paramour  falls,  and  this  has  been 
held  true  where  the  petition  is  dismissed  on  the  ground  of  the  hus- 
band's condonation  of  his  wife's  adultery;  and  his  condonation  of  a 
particular  act  of  adultery  with  one  person  would  relieve  such  person 
from  liability  to  the  husband  for  damages  though  the  wife  had  been 
guilty  of  other  acts  of  adultery  with  other  persons  of  which  the  hus- 
band had  no  knowledge  at  the  time  of  the  condonation.^* 

542.  Pleading. — The  marriage  relation  being  essential  to  sustain 
an  action  for  criminal  conversation,  the  complaint  must  show  the 
relation.  However,  it  is  sufficient  to  allege  in  general  terms  that  the 
female  seduced  was  the  wife  of  the  plaintiff.**  Where  the  time  and 
place  of  the  alleged  adulterous  intercourse  are  not  specifically  stated 
in  the  complaint,  it  has  been  held  that  the  trial  court  has  power,  in 
its  discretion,  to  order  a  bill  of  particulars  with  respect  thereto ;  **  and 
where  the  trial  court  denies  a  motion  for  a  bill  of  particulars  on  the 
ground  solely  of  its  want  of  power  to  order  the  same,  and  not  in  the 
exercise  of  its  discretion,  this  constitutes  error  in  law  and  an  appellate 
court  should  remit  the  ca.se  with  direction  that  the  motion  be  heard 
on  the  merits.*^ 

543.  Evidence  Generally. — The  material  issue  in  actions  for  crim- 
inal conversations  is  whetlier  or  not  the  adulterous  intercourse  was 
had,  and  it  is  well  settled  that  the  declarations  of  the  wife,  whether  oral 
or  written,  unless  authorized  by  the  defendant,  or  expressly  or  im- 
pliedly assented  to  by  him,  are  not  admissible  in  evidence  to  prove 

9.  Note :  10  Ann.  Cas.  62.  14.  Tilton  v.  Bceeher,  59  N.  Y.  176, 

10.  Cross  V.  Grant,  62  N.  H.  675,  17  Am.  Rep.  337.  See  generally, 
13  A.  S.  R.  607.  Pleading,  as  regards  bills  of  particu- 

11.  See  Divorce  and   Separation,  lars. 

vol.  9,  p.  379  et  seq.  15.  Tilton  v.  Beecher,  59  N.  Y.  176, 

12.  Bernstein  v.  Bernstein,  63  L.  J.  17  Am.  Rep.  337.  See  Appeal  and 
P.  D.  &  A.  3,  [1893]  P.  D.  202,  69  L.  Error,  vol.  2,  p.  211  et  seq.,  in  regard 
T.  N.  S.  513,  12  Eng.  RuL  Cas.  783.  to  review  generally  of  discretionary j 
See  also  supra,  par.  536.  nrntters. 

13.  Note:  44  Am.  Dec.  170. 
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the  charge  against  him.**  A  witness  may  testify,  if  he  himself  does 
not  object,  to  the  fact  that  he  had  illicit  intercourse  with  the  wife,*' 
and  of  course  a  defendant's  admissions  may  be  admissible  against 
himself  to  prove  the  fact  of  the  adultery.*®  So  a  letter  written  by 
the  defendant  has  been  held  admissible,  where,  unexplained,  it 
tended  to  show  that  the  defendant  resorted  to  indirect  means  to  procure 
the  attendance  of  the  plaintiff's  wife  at  the  town  where  he  resided.** 
But  evidence  that  the  defendant  had  a  conversation  with  the  witness 
about  the  frequency  of  his  calls  on  the  plaintiff's  wife,  and  why  he 
made  them,  is  properly  excluded  if  it  is  not  proposed  to  show  that  as 
part  of  such  conversation  any  incriminatory  admissions  were  made.** 
It  is  not  necessary  to  show  the  adultery  by  direct  proof,  but  circum- 
stances are  sufficient  for  that  purpose,  if  therefrom  the  jury  can 
reasonably  infer  the  guilt  of  the  parties.*  On  the  question  of  dam- 
ages it  is  relevant  to  inquire  into  the  terms  on  which  the  husbetnd 
and  wife  lived  together  before  her  connection  with  the  defendant,  and 
it  is  usual  to  give  evidence  of  what  they  have  said  or  written  to  or  of 
each  other,  in  order  to  show  their  mutual  demeanor  and  conduct,  and 
whether  they  were  living  on  good  or  bad  terms.*  It  is,  however, 
required  that  proof  should  be  given  that  the  declarations  or  letters  of 
the  wife,  when  the  husband  is  the  plaintiff,  purporting  to  express 
her  feelings,  were  made  or  written  prior  to  the  existence  of  any  facts 
calculated  to  excite  suspicion  of  misconduct  on  her  part,  and  when 
there  existed  no  ground  to  suspect  collusion.*  Where  the  circum- 
stantial proof  tends  to  show  that  the  defendant  was  guilty  of  the 
adultery  as  charged,  it  has  been  held  that  his  failure  to  testify  in  his 
own  behalf  was  a  proper  subject  of  comment  by  the  plaintiff's  counsel. 
This  is  in  pursuance  of  the  general  rule  that  while  the  mere  failure 
to  testify,  standing  alone  and  without  reference  to  the  circumstances, 
counts  for  nothing  against  a  party,  and  the  jury  should  presume 
nothing  against  him,  still  when  he  is  called  on  to  explain,  the  case 
is  different.* 

544.  Proof  of  Marriage. — To  entitle  a  husband  to  recover  for  crim- 
inal conversation  with  his  wife,  it  is  essential  that  the  relation  of 

16.  Kohlhoss   V.    Mobley,   102   Md.   393,  79  S.  E.  872,  Ann.  Cas.  1915B 
199,  62  Atl.  236,  5  Ann.  Cas.  865.  709. 

Note :  44  Am.  Dec.  174.  2.  Fratini  v.  Caslini,  66  Vt.  273,  29 

17.  Torre   v.    Summers,   2   Nott    &  Atl.  252,  44  A.  S.  R.  843. 
McC.  (S.  C.)  267,  10  Am.  Dec.  597.  Note:  44  Am.  Dec.  174. 

18.  Grant  v.  Mitchell,  156  N.  C.  15,  This  is  as  heretofore  shown  the  same 
71  S.  E.  1087,  Ann.  Cas.  1912D  1119.  rule    which    prevails    in    actions    for 

19.  Cross  V.  Grant,  62  N.  H.  675,  13  alienation    of    a    spouse's    affections. 
A.  S.  R.  607.  See  supra,  par.  526  et  seq. 

20.  Hanselman  v.  Dovel,  102  Mich.  3.  Fratini  ▼.  Caslini,  66  Vt.  273,  29 
505,  60  N.  W.  978,  47  A.  S.  R.  557.  Atl.  252,  44  A.  S.  R.  843. 

L.  PoweU  V.  Strickland,  163  N.  C.       4.  PoweU  v.  Strickland,  163  N.  a 
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husband  and  wife  should  have  in  fact  existed.*  Evidence  of  cohabita- 
tion and  reputation  such  as  would  be  sufficient  in  other  civil  actions 
will  not  suffice  where  it  is  sought  to  fix  on  the  woman  a  charge  of 
adultery,  since  such  evidence  arises  from  declarations  and  acts  of 
the  plaintiff.*  However,  the  fact  of  the  marriage  meed  not  be  proved 
by  the  official  record  even  if  there  be  one,'  but  it  may  be  proved  by 
the  witnesses  to  the  ceremony  and  for  this  purpose  a  party  is  com- 
petent to  testify,  if  otherwise  a  competent  witness,  and  his  or  her 
testimony  together  with  cohabitation  has  been  held  to  be  sufficient 
to  prove  the  marriage.®  It  is  not  always  necessary,  however,  to  pronre 
the  marriage  by  an  eyewitness  to  the  ceremony .•  In  a  jurisdiction 
in  which  common  law  marriages  are  recognized,  if  the  supposed  mar- 
riage took  place  in  the  state,  proof  that  the  parties  either  with  or 
without  ceremonies,  agreed  presently  to  take  each  other  for  husband 
^nd  wife,  and  from  that  time  lived  together  in  that  relation,  would 
be  sufficient.^*  Where  ceremonies  of  marriage  in  a  foreign  country, 
with  cohabitation  following  it,  are  shown,  it  is  presumptively  a  valid 
marriage,  and  it  is  not  necessary  to  prove  the  foreign  law  relative  to 
marriage.**  Declarations  of  the  defendant  of  his  knowledge  of  the 
marriage  are  admissible  against  him  to  prove  the  fact  of  the  marriage 
though  in  many  circumstances  it  may  be  of  little  weight.** 

545.  Competency  of  Spouse  as  Witness. — Where  the  common  law 
disability  of  a  party  to  testify  has  been  removed  by  statute,  a  husband 
is,  imless  the  statute  contains  provisions  to  the  contrary,  a  competent 
witness  to  testify  in  his  own  behalf,  and  on  principle  it  would  seem, 
and  it  has  been  so  held,  that  the  husband's  action  though  based  on 

393,  79  S.  E.  872,  Ann.  Cas.  1915B  7.  Stark  v.  Johnson,  43  Colo.  243, 
709.  65  Pac.   930,  127  A.   S.  R.   114,   15 

5.  Stark  v.  Johnson,  43  Colo.  243,  Ann.  Cas.  868,  16  L.R.A.(N.S.)  674. 
65  Pac.  930,  127  A.  S.  R.  114,  15  See  Marriage,  as  regards  proof  of 
Ann.  Cas.  868,  16  L.R.A.(N.S,)  674;   marriages  generally. 

Fornshill  v.  Murray,  1  Bland  (Md.)  8.  Stark  v.  Johnson,  43  Colo.  243, 
479,  18  Am.  Dec.  344;  Hutchins  v.  65  Pac.  930,  127  A.  S.  R.  114,  15 
KimmeU,  31  Mich.  126,  18  Am.  Rep.  Ann.  Cas.  868,  16  L.R.A.(N.S.)  674; 
164;  Jacobsen  v.  Siddal,  12  Ore.  280,  Jacobsen  v.  Siddal,  12  Ore.  280,  7 
7  Pac.  108,  53  Am.  Rep.  360 ;  Forney  Pac.  108,  53  Am.  Rep.  360. 
V.  Hallacher,  8  Serg.  &  R.  (Pa.)  159,  Note:  15  Ann.  Cas.  870. 
11  Am.  Dec.  590.  9.  Forney  v.  Hallacher,  8  Serg.  & 

Note:  15  Ann.  Cas.  870.  R.  (Pa.)  159,  11  Am.  Dec.  590. 

6.  Stark  V.  Johnson,  43  Colo.  243,  iq  Hutchins  v.  KimmeU,  31  Mich. 
7  Pac.  930  127  A.  8.  R.  114,  15  ^36,  18  Am.  Rep.  164.  See  Marriage, 
Ann.  Cas.  868,  16  L.R.A.(N.S.)  674;  y'  ds  ireneral  validitv  of  ao  called 
Fornshill  v.  Murray,  1  Bland  (Md.)  ««  regards  general  validity  or  so  caued 
479,  18  Am.  Dec.  344;   Hutchins   v.  common-law  marriages. 

KimmeU,  31  Mich.  126,  18  Am.  Rep.       ^^'  Hutchins  v.  KimmeU,  31  Mich. 

164;  Forney  v.  Hallacher,  8  Serg.  &  126,  18  Am.  Rep.  164. 

R.  (Pa.)  159,  11  Am.  Dec.  590.  12.  Forney  v.  HaUacher,  8  Serg.  ft 

Notes:  44  Am.  Dec.  168;  15  Ann.  R.  (Pa.)  159,  11  Am.  Dec.  590. 
Cas.  870.  Note:  16  Ann.  Cas.  871. 
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the  alleged  adulterous  intercouxae  of  the  wife  is  not  to  be  deemed  an 
action  against  the  wife  so  as  to  bring  the  husband  within  the  exception 
contained  in  a  statute  disqualifying  one  spouse  from  testifying  in 
an  action  against  the  other.*'  And  this  has  been  held  true  where  the 
statute  in  generalfterms  prohibits  one  spouse  from  testifying  "for  or 
against  the  other/'  as  the  testimony  of  the  husband  being  given  in  an 
action  which  cannot  in  a  legal  sense  affect  the  wife,  cannot  be  con- 
sidered as  "against"  her.**  On  the  other  hand  other  authorities  main- 
tain th^t  the  general  rule  that,  in  the  absence  of  statute  removing  the 
common  law  disability,  one  spouse  is  incompetent  to  testify  for  or 
against  the  other**  applies  in  actions  by  a  husband  for  criminal 
conversation  with  his  wife.**  Under  a  statute,  removing  the  general 
disability  of  a  husband  or  wife  to  testify  for  or  against  each  other  but 
further  providing  that  nothing  therein  shall  render  any  husband  or 
wife  competent  or  compellable  to  give  evidence  for  or  against  the 
other  in  an  action  for  criminal  conversation,  a  wife  has  been  held 
incompetent  to  testify  in  rebuttal  of  her  husband's  testimony  in  such 
an  action.*'  On  the  other  hand,  where  a  statute  provided  that  "in  any 
action  or  proceeding  instituted  by  the  husband  or  wife  in  consequence 
of  adultery,  the  husband  and  wife  shall  not  be  competent  to  testify," 
it  has  been  held  that  a  husband  is  incompetent  to  testify  in  his  own 
behalf  to  prove  his  wife's  adultery ;  *®  and  under  such  a  statute  it  has 
been  held  that  the  fact  that  at  the  time  of  the  trial  the  husband  had 
been  divorced  from  his  wife  did  not  render  him  competent  to  testify 
to  her  adultery.**  It  has  been  held  that  even  after  a  divorce  a  wife 
is  incompetent  to  testify  in  favor  of  her  husband  to  prove  the  adulter- 
ous intercourse.*^  Other  authorities,  however,  take  the  view  that  after 
divorce  a  wife  may  testify  in  favor  of  the  plaintiff  to  prove  such 
intercourse ;  *  and  her  competency  to  testify,  after  divorce,  against 
her  husband  to  disprove  the  alleged  adulterous  intercourse  has  also 

13.  Notes:  Ann.  Cas.  1912D  1123;  18.  Gleason  v.  Knapp,  56  Mich.  291, 
Ann.   Cas.  1915B  713.  22  N.  W.  865,  56  Am.  Rep.  388;  Rey- 

14.  Powell  V.  Strickland,  163  N.  C.  nolds  v.  Schaffer,  91  Mich.  494,  52  N. 
393,  79  S.  E.  872,  Ann.  Cas.  1915B  W.  15,  30  A.   S.  K.  492. 

709.  Note:  Ann.  Cas.  1912D  1123. 

15.  See  Witnesses.  19.  Han.selman  v.  Dovel,  102  Mich. 

16.  Rea  v.  Tucker,  51  111.  110,  99  505,  60  N.  W.  978,  47  A.  S.  R.  557. 
Am.  Dec.  539;  Grant  v.  Mitchell,  156  20.  Rea  v.  Tucker,  51  111.  110,  99 
N.  C.  15,  71  S.  E.  1087,  Ann.   Cas.  Am.  Dec.  539. 

1912D  1119.  1.  Dickerman    v.    Graves,    6    Gush. 

Note:  Ann.  Cas.  1912D  1121.  (Mass.)    308,  53   Am.   Dec.  41. 

As  heretofore  shown  this  same  rule  Notes:  80  Am.  Dec.  259;  Ann.  Cas. 

applies  in   an  action   by   one  spouse  1912D  1121,  1123. 

for  the  alienation  of  the  affections  of  As    regards    the    effect    of    divorce 

his  or  her  consort.     See  supra,  par.  on  the  competency  of  the  spouses  as 

530.  witnesses  for  or  against  each   other, 

17.  Grant  v.  Mitchell,  156  N.  C.  15,  see  generally,  Divorcb  and  Separa- 
71  S.  E.  1087,  Ann.  Cas.  1912D  1119.  tion,  vol.  9,  p.  490. 
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been  upheld.*  In  order  to  enhance  the  damages  it  would  seem  that 
the  jury  could  consider  that  the  intercourse  even  though  against  the 
consent  of  the  wife  resulted  in  her  pregnancy ;  still  as  layiqg  a  basis 
for  the  conclusion  that  the  pregnancy  of  the  wife  was  due  to  the 
intercourse  complained  of,  it  is  held  that  neither  the  husband  nor 
the  wife  is  competent  to  testify  to  the  fact  that  they,  while  living 
under  the  same  roof,  did  not  have  sexual  intercourse  with  each  other.' 
Though  the  wife  may  be  an  incompetent  witness  to  testify  in  favor 
of  her  husband,  yet  her  declarations  made  in  the  presence  of  the 
defendant  and  her  husband  may  be  admissible  in  his  favor>  A  gen- 
eral statute  removing  the  common  law  disability  of  a  spouse  to  testify 
for  or  against  the  other,  unless  otherwise  qualified,  renders  the  wife 
a  competent  witness  to  testify  for  or  against  her  husband  in  this  class 
of  actions.*  And  a  woman  is  not  precluded  from  testifying  in  an 
action  by  her  husband  for  a  rape  committed  on  her  by  a  statute  making 
her  incompetent  to  testify  in  an  action  instituted  by  the  husband 
in  consequence  of  her  adultery .• 

546.  Damages  Generally. — In  an  action  by  a  husband  for  criminal 
conversation,  evidence  of  the  imchastity  of  the  wife  previous  to  the 
alleged  seduction  by  the  defendant  is  admissible  in  evidence  on  the 
question  of  damages,'  and  this  has  been  held  to  be  true  as  to  the  wife's 
unchastity  before  marriage,  except  when  it  appears  that  her  lewdness 
was  with  the  defendant  alone.®  On  the  other  hand  it  has  been  held 
that  evidence  of  the  wife's  illicit  relations  with  other  men  after  her 
seduction  by  the  defendant  is  not  to  be  considered  as  affecting  the 
damages.*  Where  a  husband  sues  for  the  seduction  of  his  wife,  it  is 
well  recognized  that  the  fact  that  she  was  not  seduced  as  the  term  is 
ordinarily  understood,  but  that  she  herself  was  the  enticer  or  seduc- 
tress, that  is,  that  her  fall  was  due  to  her  own  licentiousness  and  not 
the  result  of  the  blandishmjents  and  enticement  of  the  defendant,  is  a 
most  material  fact  for  consideration  in  estimating  the  damages  to  be 

■ 

2.  Note:  Ann.  Cas.  1912D  1122.  his  silence  he  impliedly  assents. 

3.  Egbert    v.    Greenwalt,   44   Micb.  6.  Note:    Ann.    Cas.    1912D    1122, 
245,  6  N.  W.  654,  38  Am.  Rep.  260.  1124. 

This  is  tbe  same  general  rule  of  public  6.  Hirdes  v.  Ottawa  Circuit  Judge, 

policy  whicb  precludes  husband  or  Mife  180   Mich.   321,   146   N.   W.   646,   52 

from  testifjdng  as  to  non-intercourse  L.R.A.(N.S.)  373. 

between  them  while  living  under  the  7.  Rea  v.   Tucker,   51   111.  110,  99 

same  roof  for  the  purpose  of  showing  Am.  Dec.  539;  Smith  v.  Hockenberry, 

the   illegitimacy   of  children   born    in  146  Mich.  7,  109  N.  W.  23,  117  A. 

wedlock.    See  Bastards,  vol.  3,  p.  731  S.  R.  615,  10  Ann.  Cas.  60;  Torre  v. 

et  seq.  Summers,  2  Nott  &  McC.  (S.  C.)  267, 

4.  Note:  Ann.  Cas.  1912D  1122.    See  10  Am.  Dec.  597. 

generally,  Admissions  and  Declara-       Notes:  44  Am.  Dec.  176;  14  L.R.A. 
TiONS,  vol.  1,  p.  478,  in  regard  to  the    (N.S.)   750. 
admissibility  generally  of  declarations       8.  Note:  44  Am.  Dec.  176. 
made  by  a  third  person  in  the  presence       9.  Torre  v.  Summers,  2  Nott  &  McC. 
of  a  party  to  the  action,  to  which  by    (S.  C.)   267,  10  Am.  Dec.  597. 
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awarded  the  husband.  Such  a  rule  is  the  natural  dictate  of  common 
sense,  since  most  certainly  the  husband  cannot  be  deemed  to  have 
been  injured  in  law  to  the  same  extent  as  if  his  wife  had  been  other- 
wise a  virtuous  woman.^®  There  is  excellent  authority  for  the  position 
that,  in  an  action  by  a  husband,  evidence  of  his  want  of  virtue  is 
admissible  in  mitigation  of  the  damages,^^  on  the  theory  that  if  the 
plaintiff  was  in  the  habit  of  improper  intimacy  with  other  women,  his 
sense  of  moral  propriety  and  regard  for  chastity  could  not  be  much 
offended  by  the  loss  of  virtue  in  his  wife.  In  such  a  case,  it  is  said, 
the  guilt  of  the  defendant  is  not  diminished,  but  the  plaintiff  has  sus- 
tained less  damage.  This  rule  has  been  applied  even  as  regards  the 
husband's  acts  of  illicit  intercourse  with  other  w<»nen  after  the  com- 
mencement of  his  action.^'  Evidence  of  the  plaintiff's  illtreatment 
of  his  wife  has  also  been  held  admissible  in  mitigation  of  damages,^* 
but  it  seems  that  evidence  of  the  husband's  bad  conduct  should  be 
limited  to  his  conduct  concerning  his  family  relations,  and  therefore 
it  has  been  held  that  evidence  that  he  was  a  common  drunkard  should 
not  be  admitted.^*  Compensatory  damages  are  recoverable  for  injuries 
to  wounded  honor,  mental  anguish,  and  resulting  unhappiness  to  the 
plaintiff  as  well  as  the  loss  of  the  ordinary  comfort  and  society  of  his 
wife ;  **  but  it  has  been  held  error  to  instruct  that  the  jury  may  con- 
sider the  injury  to  the  happiness,  reputation  and  honor  of  the  plain- 
tiff's family,  as  the  plaintiff  is  only  entitled  to  recover  for  the  injury 
to  liimself,  and  not  for  the  injury  to  the  members  of  his  household 
such  as  his  children  and  parents  who  lived  in  the  household  and  who 
would  be  included  in  the  term  "family"  as  so  used.^*  As  affecting 
the  damages  evidence  of  the  high  social  standing  of  the  plaintiff  is 
generally  held  admissible.^^ 

547.  Punitive  and  Excessive  Damages. — According  to  the  prevail- 
ing view  exemplary  damages  may  be  awarded  in  actions  for  criminal 

10.  Ferguson  v.  Smethers,  70  Ind.       14.  Notes :  *  44    Am.   Dec.    174 ;    14 
519,  36  Am.  Rep.  186;  Smith  v.  Hock-   L.R.A.(N.S.)  749. 

enberry,  146  Mich.  7,  109  N.  W.  23,       15.  Stark  ▼.  Johnson,  43  Colo.  243, 

117  A.  S.  R.  615,  10  Ann.  Cas.  60.   ^5  Pac.   930,  127  A.   S.  R.  114,  15 

Note:  16  L.R.A.(N.S.)  743.  ^°-  Cas   868,  16  LR.A.(KS.)  674; 

11.  Rea  V.  Tucker,  51  111.  110,  99   g'<^  lu^'^^'  ^?  ^-^''V.^'P.h 
Am.  Dec.  539;  Cross'v.  Grant,  62  N.   J  R.  607;  Powell  v.  ftncWand    163 

H.  675,  13  A.  S.  R.  607;  Shattuck  v.  ^^'^^  i^^'  ^^  ^-  ^'  ^^^'  ^^^'  ^^' 
Hammond,  46  Vt.  466,  14  Am.  Rep.       ^^^,  4  ^   ^^^  ^^g.  ^g  L.R.A, 

,xT^o\^%.^  ^°"-  ^^'  ^^^'  ^^  ^'^'^'  16.' Fergiison  v.  Smethers,  70  Ind. 

(^•S-)749.                            ,     _„  619,  36  Am.  Rep.  186. 

12.  Shattuck  ▼.  Hammond,  46  Vt.  17.  Rea  y.  Tucker,  51  Dl.  110,  99 
466,  14  Am.  Rep.  631.  Am.  Dec.  539;  Shattuck  ▼.  Hammond. 

13.  Cross  V.  Grant,  62  N.  H.  676,  46  Vt.  466,  14  Am.  Rep.  631. 
13  A.  S.  R.  607.  Note:  44  Am.  Dee.  176. 
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conversation/®  and  for  the  purpose  of  estimating  such  damages  the 
wealth  of  the  defendant  may  be  shown.  Similarly  it  has  also  been 
held  permissible  to  show  on  behalf  of  the  defendant  that  he  was  a 
poor  man.**  As  a  general  rule  the  appellate  courts  will  not  interfere 
with  the  award  of  damages  in  actions  for  the  alienation  of  the  affec- 
tions of  a  spouse,  especially  where  the  action  is  for  criminal  conversa- 
tion ;  but  of  course  they  will  do  so  in  a  proper  case,  and  the  fact  that 
a  divorce  cannot,  under  the  law  of  the  forum,  be  granted  to  the  hus- 
band for  his  wife's  adultery,  has  been  considered  as  pertinent  in 
determining  whether  an  award  was  excessive.*® 

a 

18.  Peters  v.  Lake,  66  111.  206,  16  alienation  of  afi^tions,  see  supra,  par. 

Am.  Rep.  593;  Powell  v.  Strickland,  532. 

163  N.  C.  393,  79  S.  E.  872,  Aiul  .     19.  Peters  v.  Lake,  66  111.  206,  16 

Gas.  1915B  709.  Am.  Rep.  593. 

Note:  16  L.R.A.(N.S.)  675.  20.  Torre   v.   Snmmen,   2  Nott  A 

This  rnle  also  prevails  in  actions  for  McC.  (S.  C.)  267,  10  Am.  Dee.  597. 
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Delay  in  opening  road,  65 
Failure  to  sue  as  abandonment  of 

right  of  action,  111 
Nonuser  of  highway,  62-65 
Abatement,    see    infra,    Nuisances; 

Obstructions  and  defects 
Abutting  owners  — 
Access  to  highways,  420 
Access  to  property,  93,  142-144 
Additional  servitudes,  139-141 
Change  of  grade,  99-111 
Compensation  for  grade  changes, 

107 
Compensation  for  isjuries  caused 
by  street  improvements,  92-116 
Consent  to  improvement,  81 
Consent  to  obstruction,  226 
Construction  of  areas,  cellar  ways, 

etc.,  146 
Cutting  off  access  as  special  in- 
jury, 231-233 
Defective  sidewalks,  403 
Docks    constructed    on    highway, 

135 
Duty  of  municipality  to  abutters, 

141 
Duty  to  repair  as  affecting  munic- 
ipal liability,  356 
Duty  to  repair  sidewalks,  321-324 
Easements  of  abutters,  142-149 
Encroachments  on  highway,  125 
Estoppel   to   claim   compensation 

for  change  of  grade,  107 
Estoppel  to  question  improvement 

proceedings,  81 
Excavating  in  or  near  highway, 

133,  424 
Fall   of   ebjeeta   ficom   buildings, 
427-430 

1499 


HIGHWAYS  —  continued 


Abutting  owners  —  continued 

Flowing  water  on  highway,  130 

Qrantee  as  liable  for  acts  of  graa 
tor,  325 

Ghrass  and  herbage  as  belonging 
to  abutters,  131 

Hitching  post  in  front  of  prem- 
ises, 194 

Ice  and  snow  on  sidewalks,  415- 
418 

Improvement  and  repair  of  high- 
ways, 84r-90 

Ingress  and  egress,  140,  231-233 

Injunction  against  assemblage  of 
crowd,  262 

Lateral  support,  147-149 

Lease  as  affecting  liability,  326- 
332 
.  Light  and  air,  144 

Material    taken    from    adjoining 
property,  83 

Municipality  as  liable  for  acts  of 
abutters,  201 

Notice  of  proposed  improvements, 
85 

Obstruction  of  highway,  194,  321- 
332 

Ownership    of    fee    of    highway, 
116-138 

Paving  streets,  91 

Remedies  for  grade  changes,  110 

Retaining    waJUbs    necessitated    by 
change  of  grade,  106 

Rights  as  to  construction  of  side- 
walks  90 

Rights  generally,  138-142 

Right   to   lay  pipes  in  highway, 
133 

Right    to    take    materials    from 
highway,  127 

Sale  of  fee  of  highway,  126 
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HIGHWAYS  —  continued 
Abatting  owners  —  continued 

Temporary   obstnietion    of  high- 
ways, 2U,  388 

Title  to  fee  of  highway,  121 

Trees  in  highway,  132,  203-210 

Unlawful  use  of  highway  as  in- 
jury to  abutter,  1^ 

Use  of  abutting  property  as  af- 
f eeting  highway,  324 

Use  of  premises  to  avoid  obstruc- 
tions, 269 

View  from  premises,  144,  234 
Aeoeptanee  of  dedication,  24,  27-31, 

35 
Aoceas    (see   also   supra,    Abutting 
owners)  •^ 

Cutting  off  access  as  special  in- 
jury to  abutter,  231 

Ingress  and  eg^ress,  142-144,  420 
Accidents   (see  also  infra,  Injuries 
to  persons  or  property)  — 

Absence  of  negligence,  454 

Absence  of  other  accidents,  511 

Condition  before  and  after  acci- 
dent, 506 

Proof  of  other  accidents,  509 
AccretiooB  to  highways,  59-60 
Actions  — 

Abandonment  of  right  of  action, 
111 

Abutters'      actions      for      grade 
changes,  110 

Burden  of  proof,  501 

Civil    remedies    for    obstructing 
highway,  224-246 

Collisions  in  streets,  295 

Cutting  trees  in  highway,  209 

Joinder  of  parties,  493 

Liability  of  highway  officers,  148- 
154 

Notice  of  injury,  487-493 

Parties,  493 

Pleading,  495-500 

Protection  of  rights  of  fee  own- 
er, 136-138 

Remedies  for  obstructions  and  en- 
croachments, 224-246 

Remedies  of  fee  owner,  136 

Road  districts  as  parties,  82 

Taxpa3rer's  action  to  enjoin  im- 
provements, 81 
Additional     servitudes,     see     infra. 

Eminent  domain 
Adjoining  owners,  see  supra.  Abut- 
ting owners 


HIGHWAYS  —  continued 
Advance   payment   for   injuries    to 

property,  109 
Advertisements  on  streets,  267 
Aged  persons  on  streets,  483 
Alienation  of  streets,  189 
Alleys  — 

Barrier  to  dose  alley  aa  obstme- 
tion,  389 

Dedication  shown  by  recitals  in 
deed,  20 

Definition,  18 

Duty  of  municipality,  365 

Extent  of  alley  shown  by  map,  57 

Private  alleys,  19 

Public  alleys,  19 
Alteration    and    discontinuance    of 

highways,  60-79 
Ambulances  in  highways,  271,  280^ 

284 
Animals  — 

Care  in  selection  and  management 
of  horses,  470 

Dangerous   and   unusual   animalg 
on  highway,  255 

Elephants  on  highways,  255 

Fright    of    horse    aa    concurring 
cause,  456-462 

Grazing  on  highways,  131 

Hitching  horses  in  streets,  193-- 
194 

Horse  races  in  streets,  301 

Injury  to  highway  by  animals,  246 

Runaway  horses  in  streets,  284 

Use  of  highways,  254 
Anticipation  of  danger  by  travelers, 

473 
Anticipation  of  defects,  348 
Appeal  in  proceedings  to  establish 

highway,  54 
Areas  — 

Construction    in    sidewalks,    146» 
437-442 

Liability  of  municipality,  402 

Obstruction  of  street  er  sidewalk^ 
191 
Assemblages  in  streets,  262 
Assessments,  see  infra.  Special  or 

local  assessments 
A£»umption  of  ris^  462-566 
Assumption  of  safety  of  highway. 

472-475 
Attempting  to  pass  known  defects. 

524 
Attention    diverted    from    danger, 

480-482 
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HIGHWAYS  —  continued 
Antomobiles  — 
Racing  in  streets,  301 
BegoiatioQ   of  use  on  highways, 

254 
Safety  of  highway  for  automo- 
biles, 374-375 
Awnings  — 
Municipal  authorization,  190-191 
Obstruction  of  street  or  sidewalk, 
190 
Carriers  — 

Abutting  owner's  duty  to  guard 

excavations,  424 
Duty  of  municipality  to  erect,  421 
Protection  against  defects  or  ob- 
structions, 224 
Question  of  law  or  fact  as  to  ne- 
cessity, 516 
Temporary  barriers  across  street, 
224 
Bay  window  encroaching  on  street, 

125, 197 
Beautifying  streets,  260 
Benefits    (see   also  infra,   Local   or 
special  assessments)  — 
Damages  reduced  by  benefits,  49, 
109 
Bicycles  — 
Rights  on  meeting  vehicle,  280 
Safety  of  highway   for  bicycles, 

374r-375 
Tracks  for  bicycles,  260-261 
Billboards  on  streets,  190,  267 
Blind  person  unattended  on  street, 

483 
Bond    in    proceedings    to    establish 

highway,  51 
Boulevards  authorized  by  legislature, 

261 
Boundaries  — 

Establishment  of  highway  boun- 
daries, 56-60 
Highway  as  boundary,  119 
Statutes  prescribing  boundaries  of 
highways,  52 
Bridges  — 
Abutments  encroaching  on  street, 

198 
Carrying  highway  over  railroad, 

46 
Dedication  to  public  use,  22 
Heavy  loads  on  bridges,  471 
Part  of  street,  121 
Piers  encroaching  on  street,  198 
Yiaducts  as  nuisances,  200 


HIGHWAYS  —  coniinued 
Buildings  — 
Abutting  owner's  right  to  erect, 

139 
Deposit  of  materials  in  street,  388 
Encroachment   on*  highway,   196, 

386 
Fall  of  buildings  or  objects  there- 
from, 373,  427-432 
Injuries  by  change  of  grade,  106 
license  to  move  buildings,  267 
Moving  buildings,  265 
Obstruction     of     highway     with 
building  materials,  211,  219 
Burden  of  proof,  501 
Canal    property    appropriated     to 

highway  purposes,  24 
Cannon  fired  in  streets,  305-306 
Care  in  use  of  highways    (see  al- 
so   infra,    Contributory    negli- 
gence) — 
Assumption  that  others  will  use 

due  care,  290 
Duty  of  travelers,  281-288 
Looking     and     listening     before 

crossing  street,  293 
Pedestrian's  duty,  291-294 
Care  of  streets,  .see  infra.  Construc- 
tion and  maintenance 
Carriage  blocks  as  obstructions,  387 
Carriage  ways,  260 
Cellars  under  sidewalks,  146,  191 
Cemeteries  as  subject  to  appropria- 
tion, 21 
Certiorari  to  review  proceedings,  54- 

55 
Change  of  route,  61 
Children  — 
Contributory  negligence,  484 
Duty  of  drivers  towards  children, 

282 
Duty  to  use  care  in  streets,  294 
Injuries    from    defective    streets, 
368 
(Choice  of  ways  as  contributory  neg- 
ligence, 480 
Circulars  distributed  in  streets,  267 
Cistern  in  street  as  nuisance,  195 
Cities,  see  infra,  Municipal  corpora- 
tions 
Cleaning    streets    (see    also    infra, 
Ice;  Snow)  — 
Mimicipal  authority,  91 
Closing  highways,  62-79,  389 
Collateral  attack  on  highway   pro* 
eeedings,  55,  77 
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HIGHWAYS  —  continued 

Collisions   (see  also  infra,  Injuries 
to  persons  or  property)  — 
Criminal  liability/ 299 
Negligence  as  inferable  from  fact, 

280 
Proximate  cause  of  injury,  288 
Questions  of  law  and  fact,  296 
Remedies  of  persons  injured,  295 
Coal  holes  in  sidewalk,  191, 356, 437- 

442 
Coasting  in  streets,  302 
Conmion  enjoyment  as  essential  of 

highway,  14 
Common  law,  statutes  in  derogation 

of,  308-309 
Compensation  — 
Advance  payment  for  injuries  to 

property,  109 
Ascertainment  of   value   of   land 

taken,  53 
Change  of  grade,  100-104,  107 
Injuries  caused  by  improvements, 

92-116 
Property  taken  or  injured,  45-49 
Public    service    corporations    in- 
jured by  change  of  grade,  107 
Vacation  of  highway,  71-75 
Concurring  causes  of  injury,  448- 

451 
Condemnation   proceedings,  see  in- 
fra, Eminent  domain 
Condition  before  and  after  accident, 

506 
Condition  for  travel  as  essential  to 

highway,  15 
Conditions  precedent,  528 
Constitutional  law  — 
Abutting   owner  required  to   lay 

pavement,  91 
Compensation  for  change  of  grade, 

102 
Ordinance   requiring   removal   of 

ice  and  snow,  88-91 
Pleasure  drive  as  deprivation  of 

property  rights,  261 
Validating  defective  paving  peti- 
tions, 91 
Construction  and  maintenance   (see 
also  infra,  Sidewalks;  Work  on 
highways)  — 
Abutting  owner's  rights  and  duties, 

84-94 
AUeys,  365 

Amount  to  be  expended  in  repairs, 
81 


HIGHWAYS  —  continued 
Construction     and    maintenance  — 
continued 
Annexation  of  territory  as  affect- 
ing duty,  365 
Care  required,  351-367 
Compensation  for  injuries,  92-116 
Consent   of   municipality   to  im- 
provements, 85 
Contractor's  liability,  94 
Convenience  of  improvements,  82 
Criminal  iiabiUty  for  failure  to  re- 
pair, 83 
Cutting  trees  in  highway,  132-133 
Damages  for  injuries  to  property, 

92-116 
Delegation    of    municipal    power, 

81,  355 
Drainage  of  waters,  130 
Duty  of  municipality,  351-367 
Grading  and  changes  of  grade,  97- 

116 
Guarding  dangerous  places  within 

highway,  435-442 
Improvement  as  duty  of  munici- 
pality, 80 
Injuries  resulting  from  plan,  95- 

97 
Legislative  right  and  duty,  79 
Lighting  highways,  432-435 
Limitation  of  amount  to  be  ex- 
pended, 81 
Materials    taken    from    adjoining 

property,  83 
Materials  taken  from  highway,  128 
Municipal  power  and  duty,  80 
Necessity  for  improvements,  82 
Obstruction    incident    to    repair, 

211,  223 
"Opening"  defined,  81 
Part  to  be  kept  safe  for  travel, 

379-384 
Paving  and  repaving  streets,  90 
Procedure,  81 

Propriety  of  improvements,  82 
Reconstruction  to  meet  new  usee, 

372 
Repair  by  abutting  owners,  84-90 
Repairs  made  necessary  by  wrong- 
ful act,  245-246 
Sidewalks,  90 
Taking  materials  from  /idjoining 

property,  83 
Uniformity  of  construction,  3Z2 
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HIOHWAYS  —  e&ntinued 
CoDstmetion     and     maintenanee  — 

e<mtmued 
Unopened    or    unimproved    high- 

waysy  364 
Work  on  highways,  161-163 
Contractor's  liability  in  respect  of 

street  improvements,  94 
Contribution,  529 
Contributory  negligence  — 
Aged  persons  on  street,  483 
Aisfiomption  of  safety  of  highway, 

472-475 
Attention    momentarily    diverted, 

480-482 
Blind  person  unattended  on  street, 

482-483 
Burden  of  proof,  502,  513 
Children,  484 
Choice  of  ways,  480 
Collisions  in  street,  289 
Cripples  unattended  on  street,  483 
.Crossing  streets,  468 
Deaf  persons  on  street,  483 
Defective  vehicles  or  harness,  471 
Duty  to  use  care,  462-466 
Feeble  persons  on  street,  483 
Forgetfulnessy  480-482 
Heavy  loads,  471 
Illegal  or  improper  use  of  way, 

471 
Imputed  negligence,  486 
Intoxication,  484 
Knowledge  of  existence  of  defects, 

475 
Lame     persons     unattended     on 

street,  483 
Leaving  traveled  track,  466 
Management  of  horses  and  vehi- 
cles, 470 
Konobser\ance  of  patent  defects, 

482 
Persons   under    disabilities,    482- 

484 
Pleading,  498 
Proof  of  freedom  from  negligence, 

295 
Question  of  law  or  fact,  521-^25 
Racing  in  dark,  471 
Selection  of  horses,  470 
Violation  of  rules  of  road,  472 
Voluntarily  going  into  danger,  478 
Walking  in  roadway,  467 
Want  of  lights,  471 
Convenience  of  improvements,  82 


manWATS  —  contimmd 
Corporations  (see  also  infra,  Munie- 
ipal  eorporationa;  Pablie  serv- 
ice corporations)  — 
Criminal  liability  for  failure  to 

repair  highway,  84 
Delegated  power  to  oonstmct  high- 
ways, 79 
Indenmity  against  liability  for  in- 
juries, 532 
Municipality  as  liable  for  acts  of 

private  corporations,  357 
Obstmetion  of  streets,  316-321 
CotenantSy  notiee  of  proceedings,  52 
Counties  — 
City  streets  as  under  county  con- 
trol, 168 
Indictment  for  failure  to  repair 

highway,  83^84 
Liability  for  acts  of  highway  offi- 
cers, 158 
Liability  for  defective  highways, 

306-309 
Part  of  highway  kept  safe  for 

travel,  379 
Road  taxes,  161 
Vacation  of  highways,  67 
Criminal  law  — 
Failure  to  repair  highway,  83 
Injuries  to  persons  in  street,  299 
Obstruction  of  highway,  246-251 
Violation  of  law  of  road,  299 
Cripples  injured  in  street,  294,  483 
Crossing  streets,  468-470 
Cross  roads  as  highways,  17 
Crowds  on  highway,  262 
Cul-de-sac  as  highway,  14-15 
Customs  in  evidence,  511 
Damages  — 
Benefits  deducted,  49 
Cutting  trees  in  highway,  209 
Fright,  298 
Injuries  caused  by  improvements, 

92-116 
Measure  of  damages  for  change  of 

grade,  108 
Minimizing  damages,  109 
Property  taken  or  injured,  45-49 
Treble  damages,  295,  298-299 
Vacation  of  highway,  71,  75 
Danger,  voluntary  exposure,  478 
Dangerous  highways,  see  infra,  Ob- 
structions and  encroachments 
Dangerous  places  outside  highwayi 

418-427 
Deaf  persons  on  street,  483 
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HI0HWAT8  -**  eanHnusd 
Dedieatkm  — 
Aeoeptanee,  27-31, 36 
Boundanes  of  highway  fixed  by 

dedication,  56 
Compensation  defeated  by  prior 

dedication,  45--46 
Defective    assessments    cured    by 

dedication,  80 
Defective  dedication  cured  by  stat- 
ute, 120-121 
Establishment  of  highways,  22-23 
Estoppel  to  deny  dedication,  34 
Fee  owner's  rights  as  affected  by 

dedication,  120, 138 
Map  showing  alley,  20 
Plats,  24r-27 
Recitals  in  deed,  20 
User  as  curing  defects,  59 
User  as  evidence  of  intent  to  ded- 
icate, 34 
Width  of  highway  fixed  by  dedica- 
tion, 56to 
Withdrawal  before  acceptance,  31 
Deeds,   recitals'  showing  dedication, 

20 
Defects  in  highways,  see  infra.  In- 
juries to  persons  or  property;  Ob- 
structions and  defects 
Definitions  — 
Alley,  18 
Highway,  14 
Private  way,  16 
Road,  15 
Sidewalk,  18 
Way,  15 
Delay  in  opening  road  as  abandon- 
ment, 65 
Delegation  of  municipal  power,  79, 

81,  555 
Deviation  from  highway,  269 
Discontinuance  of  highways,  62-79 
Discharge  of  firearms  in  streets,  305- 

306 
Docks  constructed  on  highway,  135 
Doors  swinging  into  street,  386 
Drainage  (see  also  infra,  Waters)  — 
Abutting   owner's    right    to    con- 
struct sewers,  133 
Ditches  in  or  across  highway,  135 
Excavations  to  make  sewer  con- 
nections, 211 
Sewers  constructed  in  streets,  196 
Use  of  highways,  196 
Waters  in  highwa3r8,  130 


HIGHWATS  —  e<mtmmd 
Drinkiiig  fountain  in  street  as  aqk 

sance,  195 
Driveway  as  highway,  15 
Drunkenness  on  streets,  263 
Due  process  of  law,  see  supra,  Oon* 

stitutional  law 
Duration  of  obstruction  or  defect. 

445 
Duty  as  to  care  of  streets;  see  supra. 

Construction  and  maintenance 
Earth  piled  in  highway,  390 
Easements  — 
Abutting  owners'  rights,  142-149 
Access  to  property,  231 
Extent  of  public  easement,  181- 

183 
Light  and  air,  234 
Public  rights  paramount  to  own- 
ership of  fee,  123-125 
Right  of  travel  generally,  251 
View,  234 
Egress,  see  supra.  Abutting  owners 
Ejectment  — 
Fee  owner's  right  to  sue,  137 
UlegaUy  opening  highway,  22 
Electricity    (see  also  infra.  Public 
service  corporations)  — 
Injimction     against     interference 

with  conduits,  192 
Injuries  caused  by  poles  or  wires, 

406-408 
Interference  with  wires  by  mov- 
ing of  building,  266 
Use  of  streets  by  electric  compa- 
nies, 173 
Wires  in  street  as  nuisance,  199 
Embankment  necessitated  by  change 

of  grade,  106 
Eminent  domain  — 
Abandonment     of     condemnation 

proceedings,  50 
Additional  servitudes,  139-141 
Advance   payment  of  compensa- 
tion, 109 
Ascertainment    of    compensation, 

53 
Compensation  for  injuries,  92-116 
Compensation  for  property  taken, 

45-49 
Conclusiveness  of  judgment.  111 
Defective    assessments    cured    by 

condemnation,  80 
Establishment  of  highways,  40-42 
Fee  of  highway  as  subject  to  con- 
demnation, 126 
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HIGHWAYS  — continued 
Eminent  domain  —  eontinued 
Grade  changes  as  requiiing  oom- 

pensation,  100-104 
Injunction  against  taking  proper- 
ty without  compensation,  21-22 
Pipe  line  in  highway  as  additional 

servitude,  126 
Sidewalk  as  additional  servitude, 

90 
Water  diverted,  116 
Encroachments  — 
Abutters'  right  to  erect  structures, 

125 
Nuisance,  186-188 
Enjoyment  by  public  as  essential  of 

highway,  14 
Equity     (see    also    infra,    Injionc- 

tions)  — 
Jurisdiction  to  abate  obstructions, 

238-242 
Establishment  of  highways  — 
Adverse  user,  24,  37 
Boundaries  of  highway,  56-60 
Compensation  for  property  taken, 

45-49 
Condemnation  proceedings,  40-42 
Damages  for  injury  to  property, 

45-49 
Dedication,  22-23 
Delay  in  opening,  65 
Duty  to  establish,  21 
Eminent  domain  proceedings,  40- 

42 
Estoppel  to  deny  location,  20 
Extent  of  highway,  56-60 
Injunction  to  protect  landowners' 

rights,  21-22 
Lease  as  preventing  way  by  user, 

35 
Line  of  way,  37 
Location  of  way,  37 
Pa\Tnent  for  properly  taken  or  in- 
jured, 45-49 
Procedure,  50-56 
Proof  of  establishment,  19-20 
Property  subject  to  appropriation, 

43-45 
Remedies  against  establishment,  21 
Statutory  proceedings,  50-56 
Termination  of  way,  37 
User  by  public,  24,  33-40 
Width,  56-60 
Estoppel  — 

Acceptance  of  benefits,  81 
R.  C.  L.  Vol.  XIII.— 95, 


HIGHWAYS  —  continued 
Estoppel  —  continued 
Claim  of  eompensation  for  grade 

changes,  107 

Consent  to  obstruction,  226 

Denial  of  dedication,  34 

Denial  of  existence  of  highway, 
20,  363 

Location  of  highway,  20 

Municipality  as  estopped  to  open 
or  use  street,  20,  65-67 

Revocation  of  license  or  franchise, 
179 
Evidence  (see  also  infra,  Expert  and 
opinion     evidence;      Presump- 
tions; Judicial  notice)  — 

Absence  of  other  accidents,  511 

AdmissibiUty,  503-514 

Burden  of  proof,  601 

Collisions  in  streets,  295 

Condition  before  and  after  acci- 
dent, 506 

Condition  of  other  highways,  508 

Customs,  511 

Existence  of  highway,  19 

Intent  to  dedicate,  34 

Method  of  construction  in   other 
cities,  608 

Notice  of  condition   of  highwav, 
512 

Ordinances,  505 

Proof     of     damages     for     grade 
changes,  109 

Proof  of  other  accidents,  511 

Records  of  city  council,  503 

Repairs  as  evidence  of  negligence, 
507 

Reports  of  street  committees,  503 

Wheel  tracks  as  showing  place  of 
travel,  503 

Wheel  tracks  to  show  location  of 
road,  58 
Excavations  — 

Abutting  owners'  acts,  133,  424 

Areas,  etc.,  in  sidewalks,  402-406 

Cellars,   vaults,   etc.,   under   side- 
walks, 191 

Impairment    of    lateral    support, 
147-149 

Independent      contractors'      acts, 
332-337 

Injunction     against     interference 
with  electric  conduits,  192 

Injury  to  fee  owner,  140 

License  to  excavate  street,  193 
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HIGHWAYS  —  continued 
Excavations  —  continued 
Unauthorized  excavationfl  as  nui- 
sances, 392 
Water,  gas,  and  sewer  connections, 
211 
Exemption  from  road  work,  162 
Exhibitions  in  streets,  303 
Expert  and  opinion  evidence  — 
Safety  of  highways,  506 
Value  of  property,  109 
Width  of  street,  57 
Explosives  in  highways,  396 
Extent  of  highways,  56-60 
Feeble  persons  on  street,  483 
Fee  of  highways,  116-138, 144 
Firearms  discharged  in  streets,  305- 

306 
Fire  department  — 
Apparatus  in  highway,  271,  280 
Assumption   of  risk   by  firemen, 

485 
Care  required  of  firemen,  484 
Firemen    as    fellow    servants    of 

highway  ofl&cers,  367 
Speed  of  fire  apparatus,  284,  484- 
485 
Fireworks  in  streets,  304 
Fitness   for   travel   as   essential    to 

highway,  15 
Fords  in  municipality,  366 
Forgetf ulness  of  defects,  480-482 
Fountain  in  street  as  nuisance,  195 
Franchises  in  highways,  170-181 
Fright,  see  supra,  Damages 
Games  in  street,  301 
Gas  (see  also  infra,  Pipes;  Public 
service  corporations)  — 
Defective  pipes  in  streets,  395 
Lamp  posts  in  streets,  196 
Obstruction  of  street  in  making 

gas  connections,  211 
Pipes  in  streets,  196 
Gates  — 
Erection  on  highway,  125,  201 
Railroad  gates  in  street,  198 
Sidewalk  obstructed  by,  201,  386 
€k>vemmental  functions  as  to  high- 
ways, 79 
Grade  of  streets   and  highways  — 
Authority  to  fix  or  change  grades, 

97 
Buildings  injured  by  change  of 

grade,  106 
Compensation     for     ehange     of 
^rftde.  100-104,  107 


HIGHWAYS  —  continued 
Grade  of  streets  and  highways  — 
continued 
Illegal  grading,  107 
Interest   on   damages  for  grade 

changes,  109 
Interference  with  flow  of  water, 

111-116 
Lateral     support     affected      by 

ehange  of  grade,  106 
Measure   of    damages   for    grad*' 

changes,  108 
Minimizing    damages    for    gra<A« 

changes,  109 
Negligent  injuries,  105-107 
Officer   authorized   to   determine 

grade,  90 
Persons  entitled  to  compensation, 

107 
Petition  for  change  aa  affecting 

compensation,  107 
Plan  of  work  as  affecting  liabil- 
ity, 106 
Public    service    corporations    as 
affected  by  change  of  grade,  98 
Railroad     tracks  .  disturbed     by 

change  of  grade,  99 
Remedies  of  abutting  owners,  110 
Threat  to  change  grade,  110  note 
Unauthorized  grading,  107 
Wanton  injuries,  10^111 
Grantee  as  liable  for  nuisance  of 

grantor,  325 
Grass  in  highways  as  property  of 

abutters,  131 
Grazing  animals  on  highways,  131 
Guards,  see  supra,  Barriers 
Guns  fired  in  streets,  305-306 
Hack  stands  in  streets,  220 
Handbills  distributed  in  streets,  267 
Health  — 
Sanitary  regulations,  246 
Unsanitary  water  supply,  195 
Wells  in  street  as  unsanitary,  195 
Hitching  posts  as  obstructions,  193 
Holes,  see  supra.  Coal  holes;  Exca> 

vations 
Horses,  see  supra,  Animals 
Hotel  hacks  obstructing  traffic,  221 
Hydrants    in    street    as    nuisances, 

195,  395 
Ice  — 
Contributory  negligence  in  walk- 
ing on  ice,  476 
Duty  of  abutting  owner,  8S 
Duty  of  municipality,  409 
Fall  of  ice  from  buildings^  429 
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HIGHWAYS  —  continued 
Ice  —  continued 
Injuries  caused  by  aoenmnlatioiis 

of  ice,  408-418 
Slippery  sidewalks,  401 
Implied  acceptance  of  dedioation, 

28 
Improvements  (see  also  supra,  Con- 
struction and  maintenance)  ^ 
Assessment  of  lughway  for  pub- 
lic improvemenl^  15 
Effect  as  acceptance  of  dedica- 

tion^  29 
Materials  taken   from  highway, 

128 
Obstructions  incident  to  improve- 

ment|  223 
Work  on  highways,  161-163 
Imputed  negligence,  486 
Indemnity,  528-532 
Independent  contractors  — 
Contractors'  liability,  336 
Municipal  liability,  332-336 
Indictment  for  obstructing  highway, 

249 
Infants,  see  supra,  Children 
Infirm  persons  on  street,  483 
Ingress,  see  supra,  Abutting  owners 
Injunctions  — 
Action-  by  owner  of  fee,  136 
Crowds  obstructing   entrance  to 

abutting  property,  262 
Digging  in  unused  part  of  high- 
way, 127 
Injuries     threatened     by     grade 

changes,  UO-lll 
Interference  with  electric  condu- 
its, 192 
Moving    buildings    along    public 

street,  266 
Obstructions    removable    at    in- 
stance of  state  or  municipality, 
238 
Opening   highway   without   com- 
pensation, 21-22 
Preventing  establishment  of  high- 
way, 21 
Procedure  to  remove  obstructions, 

242 
Trees    protected    by    injunction, 

210 
Vacation  of  street  or  highway, 

75-77 
Void  ordinance  as  to  use  of  street, 

262 
Water  rights  in  highway,  130 


HIGHWAYS  —  continued 
Injuries  to  highways,  245 
Injuries    to    persona    or    property 
(see  also  supra,  Collisions;  Con- 
tributory negligence;  Proximate 
cause)  ^ 
Abutting  owners  as  liable  for  ob- 
structions, 321-332 
Animals  in  streets,  284-286 
Assumption  of  risk,  462-486 
Care  in  use  of  highways,  281-288 
Care    required   of    municipality, 

361-367 
Childr^i,  282,  294,  368 
Collision  with  vehicle,  280 
Contributory  negligence,  462-486 
Corporations     causing     obstruc- 
tions, 316-321 
Criminal  liability,  299 
Cripples,  294 
Crossing  fords,  366 
Dangerous  places   outside  high- 
way, 418-427 
Defectives,  294 
Defects  or  obstructions  on  side* 

walks,  397-406 
Ice   obstructing   streets   or   side« 

walks,  408-418 
Improper  use  of  highway,  299- 

306 
Independent     contractors'     acts, 

332-336 
Individual  liability  for  obstruct- 
ing streets,  316-321 
Inevitable  accident,  280 
Knowledge   as   affecting  munici- 

paKty  HabiUty,  337-351 
Lighting  streets,  432-435 
Municipal  liability,  309-316 
Notice  of  condition,  337-351 
Notice  of  injury,  487-493 
Officers  or  employees  sustaining 

injuries,  367 
Pedestrian's    duty    to    use    care, 

291-294 
Poles  and  wires  in  streets,  406- 

408 
Proximate  cause  in  oases  of  col- 
lision, 288 
Quasi  municipality  as  liable  for 

defects,  306-309 
Relative  rights  of  travelers,  279 
Remedies  for  injury  by  colHaion, 

295 
Runaway  horses,  284-286 
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HIGHWAYS  —  continued 
Injuries  to  persons  —  contintied 
Snow  obstructing  streets  or  side- 
walks, 408-418 
Speed  of  vehicles,  283 
State  as  liable  for  defects  or  ob- 
structions, 306^309 
Travelers,  372-374 
Unlawful    or    improper    use    of 

highway,  376-379 
Use  of  highway  as  affecting  lia- 
bility, 279-299,  370-379 
Inspection  — 
Appliances  of  public  service  cor- 
porations, 350 
Duty  to  inspect  streets,  348-351 
Instructions,  525 
Intention  — 
Acceptance  of  dedication,  28 
Dedication,  34 
Interest,  on  compensation  for  grade 

changes,  109 
Interference    with   flow   of   water, 

111-116 
Intoxication  as  contributory  negli- 
gence, 484 
Intoxication  on  streets,  263 
Judge's  authority  to  stop  travel  in 

front  of  court  house,  224 
Judgments  — 

Conclusiveness    in    condemnation 

proceedings,  111 
Effect,  500 
Judicial  acts  of  highway  commis- 
sioners, 56 
Judicial  notice  — 

Custom    of    constructing    vaults 

under  sidewalk,  503 
Location,    use    and    control     of 
streets,  503 
Jury  to  ascertain  compensation  for 

injuries  to  property,  110 
Kinds  of  highways,  17 
Knowledge,  see  supra,  Notice 
Lame  person  unattended  on  street, 

483 
Lamp  posts,  see  supra.  Gas 
Landlord  and  tenant  — 
Lessee  as  abutting  owner,  141 
Lessee  as  entitled  to  notice  of 
proceeding    to    establish    high- 
way, 52 
Liability  for  condition  of  leased 
premises^  326 
Lanes  as  highways,  17 


HIGHWAYS  —  continued 
Latent  defects,  notice  to  mnnioipAl- 

ity,  342 
Lateral  support  — 

Change  of  grade,  106 

Removal    by    municipality,    147- 
149 

Structures  under  highway,  192 

Subject  of  dedication,  22 
Law  of  the  road  — 

Ambulances,  271,  280 

American  rule,  270   • 

Application  to  moving  of  build- 
ings, 266 

Crossing  streets,  278 

English  rule,  270 

Fire  apparatus  in  highways,  271, 
280 

Horsemen,  273 

Light  and  loaded  vehicles,  273 

Meeting   at   street   intersections, 
278 

Overtaking  vehicles,  277 

Persons  affected,  271 

Stopping  vehicle  in  street,  278 

Turning  from  one  street  into  an- 
other, 278 

Vehicles  affected,  271 

Vehicles  ?oing  in  opposite  diree- 
tions,  273 

Vehicles  going  in  same  direction, 
276 

Violation  of  rules  as  negligence, 
286,  472 
Laying   out   highways,    see    siipra. 

Establishment  of  highways 
Leases    (see  also   supra.   Landlord 
and  tenant)  — 

Space  on  street  or  sidewalk  leased 
by  municipality,  215-217 

Way   by   user   as   prevented   by 
lease,  35 
Legislative  roads  as  highways,  16- 

17 
Legislature  — 

Control  of  highways,  163 

Delegation  of  authority  to  munic- 
ipality, 188 

Duty  as  to  construction  and  main- 
tenance of  highways,  79 

Grading  and  changing  grades  as 
legislative  power,  97-98 

Obstruction  of  highway  by  legis- 
lative authority,  188 
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mOHWATS  —  eantinued 

Liability  for  injuries,  see  supra, 
Constaiction  and  maintenance; 
Excavations;  Injuries  to  persons 
or  property;  Obstructions  and  de- 
fects 

library  property  taken  for  high- 
way, 43 

licenses  — 

Authorizing  obstructions  as  dis- 
pensing with  notice,  360 
Excavations  in  street,  193 
Exclusive  right   to   use   well  in 

street,  195 
Exhibitions  and  shows  in  streets, 

303 
Improper  use  of  streets,  303-306 
Moving  buildings,  267 
Obstruction  of  hiffhways,  189 
Particular  use  of  nighways,  170- 

181,  265 
Vehicles  as  subject  to  license  tax, 
257-259 

light  and  air  — 
Interference  as  civil  injury,  234 
Bight  of  abutting  owners,  144 

Lights  — 
Duty  to  light  streets,  432 
Sufficiency  of  street  lights,  433 
Want  of  lights  on  vehicles,  471 

line  of  highway,  37 

Loafing  on  streets,  262 

Location  of  highway  — 
Defective  location  cured  by  user, 

59 
Liability  as  affected  by  location, 

362-367 
Statutory  provisions,  52 

Loitering  on  highway,  262 

Looking  and  listening  before  cross- 
ing street,  293 

Looking  for  defects,  472-475,  482 

Mail  crane  near  highway,  198 

Maintenance  of  highways,  see  su- 
pra, Construction  and  mainte- 
nance 

Manholes  in  sidewalk,  356 

Maps  — 
Boundaries  of  highway  fixed  by 

map,  57 
Dedication  by  maps  and  plats,  20, 
24^^27 

Markets  — 
Obstruction  of  streets  end  side- 
walks, 215-216 
Taking  for  highway  purposes,  43 


HIGHWAYS  —  continued 
Materials    taken    from    adjoining 

property,  83 
Meeting  in  highway,  see  supra,  Law 

of  the  road 
Merchandise  on  sidewalks,  211, 215- 

218 
Methods  of  use,  see  infra,  Use  of 

highways 
Military  parades,  264-266 
Minerals  in  highway,  127-130 
Mortgagee  as  entitled  to  notice  of 

proceeding  to  establish  highway, 

52 
Motorcycles  on  highways,  254 
Municipal  corporations  — 

Action  to  prevent  obstruction  of 
street,  238 

Alienation  of  streets,  189 

Annexation  of  territory,  365 

Anticipation  of  defects,  348 

Authority  to  vacate  streets,  07, 
68 

Awnings   authorized  by  munici- 
pality, 191 

Change  of  grade  as  imposing  lia- 
baity,  99-111 

Changing  use  of  streets,  261 

Cleaning  streets,  91 

Construction  of  highways  as  city 
purpose,  80 

Criminal  liability  for  failure  to 
repair  streets,  84 

Delegation     of    authority     over 
streets,  169 

Delegation   of   municipal  power, 
81 

Denial  of  existence  of  highway, 
363 

Discretion  as  to  establishment  of 
streets,  21 

Duties  as  to  streets,  80,  351-367 

Duty  to  abutting  owners,  141 

Duty  to  establish  streets,  21 

Estoppel  to  open  or  use  street, 
20,  65-67 

Exemption  from  liability  for  de- 
fective streets,  315 

Fee  of  street  owned  by  munici- 
pality, 120 

Guarding  dangerous  places  within 
highway,  435-442 

Hack  stands  regulated  b>   ordi- 
nance, 221  ' 

Ice  and  snow  in  streets^  409 
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HIGHWAYS  —  continued 
Municipal  corporations  —  continued 

Improyement  of  streets  as  im- 
posing liability,  92-116 

Indemnification  of  agents,  80-81 

Independent  contractors'  acts, 
332-337 

Injunction  against  enforcement 
of  ordinance,  262 

Inspection  of  streets,  348-351 

Interference  with  flow  of  water, 
111-116 

Judicial  control  of  power  to  close 
streets,  69 

Knowledge  of  defects  or  obstruc- 
tions, 337-351 

Leasing  space  on  streets  and  side- 
walks, 215-217 

Liability  for  acts  of  abutting 
owners,  201 

Liability  for  acts  of  highway 
officers,  154-158 

Liability  for  defective  streets, 
309-316 

Liability  for  injuries  from  im- 
proper use  of  street,  299-306 

Liability  in  respect  of  street  im- 
provements, 92-116 

License  tax  on  vehicles,  257-259 

License  to  use  streets,  170-181 

Licensing  obstruction  of  streets, 
189 

Mill-race  filled  with  washingfs 
from  streets,  92 

Notice  of  defects  and  obstruc- 
tions, 337-351 

Obstruction  of  street  by  munici- 
pal authority,  188,  199 

Ordinance  on  subject  covered  by 
statute,  261 

Ordinance  providing  for  opening 
street,  50 

Ordinance  regulating  traffic,  256- 
257 

Ordinance  requiring  removal  of 
ice  and  snow,  88-91 

Part  or  all  of  street  to  be  kept 
safe  for  travel,  379 

Powers  as  to  streets,  80 

Power  to  take  public  property. 

Public  buildings  encroaching  on 
streets,  198 

Recovery  for  injuries  to  high- 
ways, 245 


HIGHWAYS  —  continued 
Municipal  corporations  —  continued 

Regulation  and  control  of  streets, 
165-170 

Reserving  portion  of  highway  for 
pedestrians,  260 

Sidewalks    as    within    municipal 
authority,  90 

Sprinkling  streets,  91 

Standpipe  in  street,  195-196 

Trust  character  as  to  streets  and 
highways,  80 

Water  tank  in  street,  195-196 
Music  on  highway,  262 
Narrowing  highways,  62 
Navigable  waters,  see  infra,  Waters 
Necessity  for  improvements,  82 
Negligence    (see   also   supra,    Con- 
tributory negligence;  Evidence; 
Injuries   to   persons   or   prop- 
erty; infra,  Proximate  cause) — 

Burden  of  proof,  501 

Change  of  grade,  105-111 

Duration  of  obstruction  or  defect, 
445 

Fall   of   objects   from    buildings, 
443 

Location  of  highway,  366 

Obstructions,  443 

Pleading,  496-498 

Prima  facie  case,  501 

Repairs  as  evidence  of  negligence, 
507 

Res  ipsa  loquitur,  442 

Riding  or  driving   on   sidewalk, 
283 

Speed  of  vehicles,  283 

Use  of  highway,  279-299 

Use    of    openings    in    sidewalks, 
400 

Violation  of  law  of  road,  286 

Violation  of  statute  or  ordinance, 
444 
Noises  on  highway,  262 
Nonuser    (see   also    infra.    Use   of 
highways)  — 

Abandonment    by    nonuser,    6^ 
65 

Estoppel  to  open  or  use  street, 
65-67 
Notice  — 

Claim  against  public  service  cor- 
poration, 319 

Dangerous  condition  of  hierhwav 
612  ^' 
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HIGHWAYS  •—  continued 
Notioe  —  continued 

Defects  or  obetnietionBy  337-351, 
440-442 

Knowledge  of  of&cer  as  notice  to 
municipality,  345 

Latent  defects,  342 

Police  regulations,  263 

Prerequisite  to  action  for  injuries, 
487-493 

Proceedings  to  establish  highway, 
52 

Question  of  law  or  fact,  519-521 

Written  notice  of  defects,  343 
Nuisances  (see  also  infra,  Obstruc- 
tions and  defects)  — 

Abatement  by  state  or  municipal- 
ity, 238 

Bridges  over  streets,  200 

Buildings   encroaching  on   street, 
196 

Electric  wires  in  streets,  199 

Encroachment  on   highway,  186- 
188 

Excavations  made  without  author- 
ity, 392 

Failure  to  repair  highway,  84 

Fee  owner's  right  to  abate,  137 

Fence  in  street,  201 

Grantee  as  liable  for  acts  of  gran- 
tor, 326 

Hitching  horses  in  street,  19^194 

Hitching  posts  in  streets,  193 

Hydrants,  pumps  and  the  like  in 
street,  195 

Loitering  on  sidewalk,  262-263 

Misconduct  on  highway,  126 

Moving  buildings  in  highway,  265 

Municipal  authorizatioD,  189 

Noises,  music  and  crowds  on  high- 
way, 262 

Obstruction  of  highway,  186-188 

Railroad  in  street,  202 

Railway  mail  crane  uear  highway, 
198 

Stairs  projecting  into  street,  194 

Trees  in  highway,  204 

Vehicles  stored  in  street  or  high- 
way, 220 
Obscene  language  on  highway,  126 
Observation  of  patent  defects,  482 
Obstructions  and  defects    (see  also 
supra,    Nuisances;    Injuries   to 
persons     or     property;     Side- 
walks)— 

Abatement  by  individuals,  244 


HIGHWAYS  —  continued 
Obstructions      and      defects  —  eon^ 
tinued 

Abatement  by  public  authorities, 
242-244 

Abutting  owner's  duty  as  affecting 
municipal  liability,  356 

Abutting   owner's   liability,   321- 
332 

Acts  of  individuals  and  corpora- 
tions, 357 

Alleys,  365 

Annexation  of  territory,  365 

Anticipation  of  defects,  348-349 

Barrier  to  dose  alley,  389 

Benefit  of  public,  198 

Buildings    extending    into    street, 
386 

Business    purposes    causing    ob- 
struction, 215 

Care    required    of    municipality, 
351-367 

Carriage  blocks,  387 

Civil  liability  to  persons  injured, 
224r-230 

Coal  holes  in  sidewalk,  356 

Coasting  in  streets,  301 

Corporate  liability,  316-321 

Criminal  prosecutions,  246-251 

Damages,  235,  238 

Doors  swinging  into  street,  386 

Duration  of  obstruction  or  defect, 
445 

Equity  jurisdiction,  238-242 

Excavations,  392 

Exhibitions  drawing  crowds,  216 

Explosives,  396 

Games  and  sports  in  streets,  301 

Gas  and  water  appliances,  395 

Gates  swinging  into  street,  386 

Holes  in  highway,  392 

Improvements     causing     obstruc- 
tion, 223 

Indictment  for  obstructing  high- 
way, 249 

Individuals  as  liable,  316-321 

Instances  of  permanent  obstruc- 
tions, 190-203 

Interference     with     business     aa 
special  injury,  234 

Kinds  of  defects  or  obstructionB, 
384r-397 

Bjiowledge  of  defects,  475,  499 . 

Legislative  authorization,  188,  197 

License  to  obstruct,  189 

Machines  left  in  highway,  390 

Manholes  in  sidewadk,  356 
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HIGHWAYS  —  continued 
Obstructions     and      defects  —  etm- 
tinned 
Municipality  as  entitled  to  sue,  238 
Nature  of  defects  or  obstructions, 

384r-397 
Necessity  for  temporary  obstruc- 
tion, 213,  518 
Notice  of  defects,  499,  619 
Nuisance,  186-188 
Objects  outside  traveled .  portion, 

381 
Overhanging  objects,  396 
Permanent   obstructions   and   en- 
croachments, 190-203 
Permitting  obstructions,  188 
PubUo  benefit,  198 
Racing  in  streets,  301 
Reasonableness  of  temporary  ob- 
struction, 213 
Remedies  of  persons  injured,  224- 

246 
Repairs  causing  obstructions,  359 
Right  to  go  on  adjoining  land,  269 
Right  to  permit  obstructions,  188 
Ropes  hanging  over  highway,  396 
Special  injury  as  essential  to  cause 

of  action,  227-237 
State  as  entitled  to  sue,  238 
Steam  escaping  in  highway,  396 
Stepping  stones,  387 
Steps  extending  into  street,  386 
Temporary  obstructions,  210-224, 

388 
Things  left  in  highway,  390 
Things  outside   traveled   portion, 

381 
Tools  left  in  highway,  390 
Trees  in  highway,  203-210,  393 
Vehicles  left  in  street,  390 
Want  of  funds  to  make  repairs, 

361 
Weighing  scales  in  street,  386 
Wires  over  highway,  396 
Offer  to  dedicate,  31 
Officers  and  boards  (see  also  infra, 
Policemen)  — 
Appointment,  149 
Contractual  liability,  149 
Criminal  liability,  84 
Election,  149 

Grade  of  street  determined  by  mu- 
nicipal officers,  90 
*  Injuries  to  employees,  153 
Injuries  to  municipal  officers,  367 
Injuries  to  property,  152 


HIGHWAYS  —  continued 
Officers  and  boards  —  continued 
Ejiowledge  of  officers  as  notice  to 

municipality,  345-348 
Liabilities,  149-154 
Municipal  liability  for  acts  of  of- 
ficers, 154-158 
Powers,  149 

Reports  as  evidence,  603 
Right  to  cut  trees  in  highway,  132- 

133 
Viewer's  report  as  affected  by  re- 
peal of  statute,  60 
Opening  highways  (see  also  supra, 
EstabHdimait  of  highways)  — 
"Opening"  defined,  81 
Ordinances  (see  also  supra,  Munici- 
pal corporations)  — 
Admissibility  in  evidence,  605 
Violation  to  n^ligenee,  444 
Ornamentation  of  streets,  260 
Ownership  of  fee,  116-138,  144 
Papers  in  streets,  267 
Parades  on  highways,  263 
Pari  delicto,  529 
Parks  and  squares  — 
Abutting  ownership  in  eounty,  138 
Authorization  by  statute,  261 
Height  of  vehicles  on  parkways, 

262 
Park  strips  in  streets,  260 
Parkway  as  highway,  15 
Powers  of  park  boards,  262 
Safety  of  park  strips  for  travel- 
ers, 383 
Taking  for  highway  purposes,  43 
Partial  acceptance  of  dedication,  30 
Particular  uses  of  parts  of  highway, 

260 
Parties,  joinder,  493 
Parties  in  pari  delicto,  529 
Patent  defects  not  observed,  482 
Paving  streets  — 

Municipal  authority,  90 
Petition  for  paving,  90 
Peddlers  obstructing  streets,  216 
Pedestrians  (see  also  supra,  Care  in 
use  of  streets)  — 
Designation  of  parts  of  highway, 
260 
Pent  roads  as  highways,  17 
Permit  for  particular  use  of  high- 
way, 265 
Permits  to  obstruct  streets,  340 
Personal  injuries,  see  supra,  Injuries 
to  persons  or  property 
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HIGHWAYS  —  eontinued 
Petition  to  establish  highway,  51 
Physical  condition  of  traveler,  483 
Pipes  — 

Abutter's  right  to  lay  pipes  in 
highway,  133-136 

Compelling  removal  from  streets, 
60 

Disturbance    by    street    improve- 
ments, 99 

Laying  pipes  in  highway  as  in- 
jury to  abutter,  126 
Placard  on  sidewalks,  267 
"Place"  as  highway,  14 
Plan  of  work  as  akecting  liability 

for  improvements,  95-97 
Plats,  dedication  by,  24-27 
Pleading    in    actions    for    injuries, 

495-500 
Pleasure  drives,  15,  261 
Poles,    see    infra.    Telegraphs    and 

telephones 
Policemen  (see  also  supra.  Officers 
and  boards)  — 

Assumption  of  risk,  485 

Care  required,  485 

Knowledge   of  policeman   as  no- 
tice to  city,  347 
Police  power  — 

License  tax  on  vehicles,  257-259 

License  to  use  highway,  177 
Porch  encroaching  on  street,  197 
Prescription  — 

Dedication    established    by    pre- 
scription, 23 

Right  to  waters  in  highway,  130 
Presumptions  — 

Ownership  of  fee,  119 

Regularity  of  proceedings,  55 

Safety  of  highway,  472-475 
Private  ways  — 

Definition,  16 

Highway  distinguished,  16 

Incorporeal  hereditament,  16 

Name  as  affecting  character,  16 
Procedure    to    establish    highways, 

50-56 
Proof  of  existence  of  highway,  19 
Property  subject  to  appropriation  — 

Navigable  waters,  43 

Public  property,  43 

Tide  lands,  43 
Propriety  of  improvements,  82 
Province  of  court  and  jury,  514- 

525 


HIGHWAYS  —  continued 
Proximate  cause  — 

Accidents,  464 

Collisions  in  streets,  288 

Concurrent  causes,  448-451 

Contributing  cause,  451-454 

Defect    of    construction    as    sole 
cause,  451 

Driving  on  wrong  side  of  street, 
288 

Efforts    to    escape    or    minimise 
danger,  455 

Fright    of    horse    as    concurring 
cause,  456-462 

Immediate    contact    with    defect, 
454 

Intervening  cause,  451-454 

Pleading,  498 

Question  of  law  or  fact,  518 

Rule  stated,  446 

Sudden  peril,  455 
Proximity  of   dangerous  places  to 

highway,  425 
Public  lands  dedicated  for  highway 

purposes,  23 
Public    property    appropriated    to 

highway  purposes,  43 
Public    service    corporations     (see 
also  supra,  Electricity;  Gas;  in- 
fra,    Railroads;     Street    Rail- 
w&ys)  — 

Compensation     for    injuries     by 
grade  changes,  107 

Gas  pipes  disturbed  by  change  of 
grade,  99 

Inspection  of  appliances  by  mu- 
nicipality, 350 

Liability   for  obstructing  streets, 
319-321 

Liability  to  abutting  owners  for 
unlawful  use  of  street,  123 

License  to  use  streets,  172 

Mutilation  or  removal  of  trees  in 
highway,  207 

Notice  of  injury  caused  by  ob- 
structing streets,  319-321 

Removal  of  pipes  from  streets,  50 

Rights    acquired    by   location    in 
street,  94 

Rights   in   respect   of  street  im- 
provements, 98 
Public  user,  see  infra.  Use  of  high- 
ways 
Pure  accident,  454 
Questions  of  law  and  faet,  296,  514-1 

525  ' 
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HIGHWAYS  —  continued 
Races  in  streets,  301,  471 
Railings,  see  supra,  Barriers 
Railroads  — 
Benefits  deducted  from   damages 

for  highway  crossings,  49 
Compensation  for  highway  cross- 
ing track,  46,  47-48 
Construction  in  highway,  202 
Criminal  prosecution  for  obstruct- 
ing highway,  248 
Gates  at  street  crossings,  198 
Highways  on   railroad   property, 

44 
License  to  use  streets  and  high- 
ways, 173 
Nature  as  highways,  17 
Obstruction  of  highway  by  trains, 

221-222 
Occupation  of  street  as  trespass 

on  abutting  property,  202 
Ownership    of    fee    as    affecting 
right  to  lay  tracks  in  highway, 
125 
Tracks    disturbed    by    change   of 
grade,  99 
Reasonableness    of    police    regula- 
tions, 263 
Recreation  drive  as  highway,  15 
Be-establishment   of   existing   high- 
ways, 60 
Regulation  and  control  — 

Conditions    imposed    on    use    of 

highways,  173 
Franchise  to  use  streets  and  high- 
ways, 170-181 
Legislative  authority,  163 
License  to  use  streets  and  high- 
ways, 170-181 
Licensing  vehicles,  257-259 
Nature  and  extent  of  public  and 

municipal  rights,  181-186 
Power,  163-170 
Traffic  regulation,  256 
Vehicles  subject  to  regulation,  254 
Relative  rights  of  travelers,  279 
Remedies  (see  also  supra.  Actions) 

Collisions  in  streets,  295 
Cutting  trees  in  highway,  209 
Establishment  of  highways,  21 
Repair  of  highways  (see  also  supra, 
Construction  and  maintenance; 
Improvements)  — 
Evidence  of  negligence,  507 
Safety  pending  repairs,  359 


HIGHWAYS  —  continued 
Repair  of  highways  —  continued 

Time  and  opportunity  to  repair, 
360 

Want  of  funds,  361 
Reputation  as  to  location  of  streets, 

20 
Reservation    of    fee    of    highway, 

126 
Reservation  of  portion  of  highway 

for  pedestrians,  260 
Res  ipsa  loquitur,  442 
Res  judicata,  see  supra.  Judgments 
Restriction  of  parts  of  highway  to 

particular  uses,  260 
Resurvey  of  existing  highways,  60 
Retaining     walls     necessitated     by 

change  of  grade,  106 
Review  of  proceedings  to  establish 

highway,  54-55 
Right  of  way  given   to  particular 

vehicles,  271-273 
Right  to  use  highways,  see  infra, 

Use  of  highways 
Road  improvement  districts,  82 
Roads     (see    also    supra,    Private 
ways;  infra.  Toll  roads)  — 

Public  road  as  included  in  high- 
way, 14 

Synonym  of  highway,  16 
Ropes  over  highways,  396 
Route  of  highway,  52,  61 
Rules  of  the  road,  see  supra,  Law 

of  the  road 
Runaway  horses  in  streets,  284 
Salvage  corps  vehicles  in  highwavs, 

272,  284 
Salvation  Army  parades,  264 
Scales  in  street,  198,  386 
School  property  taken  for  highway, 

44 
Sewers,  see  supra.  Drainage 
Shooting  in  streets,  305-306 
Show-boards  on  sidewalks,  267 
Shows  in  streets,  303 
Sidewalks    (see    also    supra.    Con- 
struction and  maintenance;  Elx- 
cavations;   Injuries  to  perBona 
or  property;  Obstructions  and 
encroachments;  infra.  Streets) — 

Abutting  owner's  duty  to  repair, 
322-324 

Abutting  owner's  liability,  403 

Boards  out  of  repair,  401 

Construction,  90 
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HIGHWAYS  --  continued 
Sidewalks  —  eontini^ed 

Defects  and  obstructions,  397- 
402 

Definition,  18 

Depressions  in  sidewalk,  398 
^      Daty  to  guard  openings,  437-442 

Excavations  in  sidewalks,  191 

Gate  swinging  over  sidewalk,  201 

Holes  in  sidewalk,  398 

Ice  and  snow,  401,  408-418 

Improvement,  90 

Lease  of  abutting  property  as  af- 
fecting Uability,  326-332 

Materials  required  for  construc- 
tion, 398 

Municipal  authority  to  construct, 
90 

Municipal  liability  for  excava- 
tions, 405 

Persons  using  openings  406 

Platforms  along  sidewalk,  198 

Projections  over  sidewalks,  198 

Removal  of  ice  and  snow,  88 

Repair,  90 

Riding  or  driving  on  sidewalk, 
283 

Slippery  walks,  401 

Street  as  including  sidewalk,  18 

Temporary  obstruction,  21(>-224 

Use  for  other  than  pedestrian 
travel,  377 

Width  required,  398 
Signs  — 

Carrying  signs  on  sidewalks,  267 

Obstruction  of  street  or  sidewalk, 
190 
Snow  — 

Contributory  negligence  in  walk- 
ing on  snow,  476 

Duty  of  abutting  owner  to  clear 
sidewalk,  88 

Duty  of  municipality  to  remove 
snow,  409 

Fall  from  buildings,  429 

Injuries  from  accumulations,  408- 
418 
Soil   of   highway,   ownership,   116- 

138 
Slippery  walks,  401 
Special  or  local  assessments  — 

Condemnation  or  dedication  of 
property  after  improvements 
made,  80 

Cost  of  street  improvements,  81 


HIGHWAYS  —  continued 
Special  or  local  assessments  —  eon^ 
Unued 
Highways  as  subject  to  special  a* 

sessments,  15 
Notice  to  abutting  owners,  85 
Power  to  assess  property,  160 
Sprinkling  assessments,  92 
Speed  of  vehicles,  283 
Sports  in  street,  301 
Sprinkling  streets,  91 
Stairways    projecting    into    street, 

194 
States  — 
Action  to  prevent  obstruction  of 

highway,  238 
Control  of  highways,  163 
Dedication  of  land  for  highway, 

23 
Liability  for  defective  highways, 

306-309 
Powers  as  to  highways,  79 
Statutes  — 
Counties  made  liable  for   defec- 
tive highways,  308-309 
Municipalities  made  liable  for  de- 
fective streets,  313 
Repeal   as   affecting  viewer's  re- 
port, 50 
Strict  construction,  308-309 
Violation  as  negligence,  444 
Statutory    proceedings   to   establish 

highways,  50-56 
Steam  escaping  in  highway,  396 
Steam  rollers  on  highways,  256 
Stepping  stones  as  obstructions,  387 
Steps    projecting   into    street,   194, 

386 
Stones  piled  in  highway,  390 
Street    railways     (see    also    supra. 
Public  Service  Corporations)  — 
Authority  to  construct,  202 
License  to  use  streets,  173 
Moving   buildings  over   or   along 

tracks,  266 
Nature  as  highways,  17 
Speed  of  cars,  284 
Sprinkling  street  between  tracks, 
92 
Streets     (see    also    supra,    Alleys; 
Construction  and  maintenance; 
Grade     of    streets    and    high- 
ways; Municipal  corporations; 
Obstructions      and      encroach- 
ments;   Paving    streets;    Side- 
walks) — 


1516 


INDEX 


HIGHWAYS  —  continued 
Streets  —  continued 

Alienation  by  municipality,  189 

Character  as  highway^  17 

Cleaning  streets  as  within  munici- 
pal authority,  91 

Duty  of  municipality  to  estab- 
lish, 21 

Estoppel  of  municipality  to  open 
street,  20 

Fence  in  street  as  nuisance,  201 

Gas  pipes  in  streets,  196 

Lease  of  space  on  streets  and 
sidewalks,  215-217 

Part  or  all  to  be  kept  safe  for 
travel,  379 

Paving  streets  as  within  munici- 
pal authority,  90 

Plan  as  affecting  liability  for  in- 
juries caused  by  improvements, 
95-97 

Public  alley  as  street,  19 

Railway  trains  obstructing  streets, 
221-222 

Reputation  as  to  location,  20 

Sewers  in  streets,  196 

Sidewalk  as  included  in  term 
street,  18 

Sprinkling  streets  as  within  mu- 
nicipal authority,  91 

Standpipes  erected  by  municipal- 
ity, 195-196 

Structures  erected  by  municipali- 
ty, 199 

Taxpayer's  action  against  widen- 
ing street,  22 

Vacation  of  streets,  67-79 

Vehicles  obstructing  streets,  220- 
221 

Water  pipes  in  streets,  196 

Water  tanks  erected  by  munici- 
pality, 195-196 

Weighing  scales  in  street,  198 
Subrogation,  528 
Subsurface  of  highway,  133 
Surface   water,   see   infra.   Waters 
Taxation    (see  also  supra,   Special 
or  local  assessments)  — 

Highways  as  subject  to  taxation, 
15 

License  tax  on  vehicles,  257-259 

Location  of  highway  as  affecting 
right  to  tax,  160 

Paving  cost  imposed  on  abutting 
owners,  91 

Power  to  levy  highway  tax,  159 


HIGHWAYS  —  continued 
Taxation  —  continued 

Taxpayer's  action  to  enjoin  im- 
provements, 22,  81 
Telegraphs  and  telephones  — 
Cutting  trees  in  highway,  207 
Injuries  caused  by  poles  or  wires, 

406-408 
Poles  in  street,  198,  199 
Use  of  highways,  173 
Wires  interfered  with  by  moving 
of  building,  266 
Terminus  of  highway,  37 
Tide  lands  appropriated  for  high- 
way purposes,  43 
Timber,  see  infra.  Trees 
Time  — 
Acceptance  of  dedication,  31 
Duration  of  obstruction  or  defect, 

445 
Duration  of  user,  38-40 
Opportunity  to  repair  highways, 
360 
Title  to  fee,  11^138 
Toll  for  passage  as  affecting  publio 

character  of  highway,  15 
Toll  roads  as  highways,  17 
Towns   (see  also  supra.  Municipal 
Corporations) — 
Authority  to  vacate  highways,  67 
Liability    for    acts    of    highway 

officers,  158 
Liability  for  defective  highways, 

306-309 
Part  of  highway  kept  safe  for 

travel,  379 
Road  taxes,  161 
Traction  engines  on  highways,  256 
TrafQc  regulation,  256 
Travelers,    see   supra,   Injuries   to 
persons  or  property;  Law  of  the 
road;  infra.  Use  of  lughways 
Traveling  as  proper  use  of  high- 
way, 372-374 
Trees  in  highways  — 

Damages   for    unlawful   cutting, 

209 
Destruction  by  moving  of  build- 
ings, 267 
Determining  question  of  nuisance, 

306 
Injunction    against    destruction, 

210 
Interference   with   use   of  high- 
way, 204 
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HIGHWAYS  —  eontinue4 
Trees  in  highways  —  continued 

Municipal  control,  204-210 
\  Mutilation  or  removal  by  publie 
service  corporations,  207 
Obstruction  of  highway,  204,  393 
Ownership,  132,  207 
Remedies  for  unlawful  cutting, 

209 
Reservation  of  space  for  trees, 

260 
Right  to  maintain,  203 
Trimming  trees,  205,  267 
Trespass  — 
Fee   owner's  right   to   maintain 
,  trespass,  137 

Interference  with  rights  of  abut- 
ting owners,  126 
Remedy  for  injury  by  collision, 
295 
Trucks,  see  infra.  Vehicles 
Tunnels,    encroachment   on   street, 

191 
Turnpikes  as  highways,  17 
Unhitched  and  unattended  horses, 

285 
United  States,  dedication  of  land 

for  highway,  23 
Unopened  or  unimproved  highways, 

364 
Usages   and   customs   in   evidence, 

511 
Use  of  highways  — 
Abutters  injured  in  unlawful  use, 

125 
Abutting  ownership  shown  by  use 

and  occupation,  138 
Advertising    matter    on    streets, 

267 
Annexation  of  rural  highway  to 

city,  180 
Bicycle  tracks,  260-261 
Boulevards,  261 
Care  required  of  travelers,  462- 

486 
Changing  use,  261 
Comprehensiveness  of  public  ease- 
ment, 254 
Conditions  imposed  on  use,  173 
Contributory  n^ligence  in  mode 

of  use,  471 
Crowds  on  highway,  262 
Drainage  purposes,  196 
Duration  of  user,  38 
Establishment   by   adverse   user, 
37 


HIGHWAYS  —  continued 
Use  of  highways — continued 
Establishment  by  user,  33-40 
Existence  shown  by  public  user, 

20 
Extent  of  public  easement,  254 
Franchise  or  license,  170-181 
Injunction    against    enforcement 

of  ordinance,  262 
Injuries  caused  by  improper  use, 

299-306 
.   Interruption  of  journey  as  cause 

of  action,  230 
Law  of  the  road,  270-279 
Liability  for  injuries  as  affected 

by  use.  370-379 
License  lor  particular  use^  265 
Limitations  of  use,  263 
Loitering,  262 

Markets  on  highways,  215-217 
Movin^^  buildii^s,  266 
Municipal  control,  134 
Music  on  highway,  262 
Negligence  in  use  of  highway, 

279-299 
Noises  on  highway,  262 
Parades,  263 
Parkways,  261 
Particular    uses     of    particular 

parts,  260 
Passage  and  travel  generallv,  251 
Pedestrians,  260 
Permit  for  particular  use,  265 
Pleasure  drives,  261 
Purposes  other  than  travel,  189 
Railroads  in  streets,  202 
Reasonable   use    as   question   of 

fact,  517 
Reconstruction  to  meet  new  uses, 

372 
Regulation  of  traffic,  256 
Relative  rights  of  travelers,  254, 

279 
Restriction  of  parts  to  particular 

uses,  260 
Revocation  of  license,  175 
Right  of  public,  125,  251 
Right  to  go  extra  viam,  269 
Steam  rollers,  256 
Temporary  obstructions,  210-224 
Traction  engines,  256 
Travel  generally,  251,  372-374 
Unlawful  or  improper  use,  376- 

379 
Vehicles  proper  on  highway,  254- 

255 
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HIGHWAYS  —  continued 
Use  of  highways  —  continued 
Viatic  use  of  way,  374 
Wharfage  rights,  268 
Width  established  by  user,  58 
Width  of  carriage  way,  260 
Vacation  of  highways,  67-79 
Vans,  see  infra.  Vehicles 
Variance  in  pleading,  499 
Vaults  — 

Judicial  notice  as  to  construction, 

603 
Obstruction  of  street  or  sidewalk, 
191 
Vehicles    (see    also    supra.    Auto- 
mobiles; Bicycles;  Law  of  the 
road) — 
Advertising  wagons,  268 
Ambulances  in  highways,  271 
Automobiles  on  highways,  254 
Bicycles  as  vehicles,  280 
Character  of  vehicle  used  on  high- 
way, 374 
Defective  vehicle  as  contributory 

negligence,  471 
Driver's  duty  towards  persons  in 

streets,  282 
Fire  apparatus  in  highways,  271 
Height  of  vehicles  used  on  park- 
way, 262 
Law  of  the  road  as  applicable  to 

particular  vehicles,  271-273 
License  to  use  vehicles,  257-259 
Lights  on  vehicles,  471 
Motorcycles  on  highways,  254 
Negligent  managreraent  of  vehicles, 

470 
Obstruction  of  street  by  standing 

vehicles,  220 
Prohibition  of  particular  vehicles 

on  highways,  254 
Regulation  of  use,  254 
Right  of  way  given  to  particular 

vehicles,  271-273 
Salvage  corps  vehicles  in  high- 
ways, 272 
Steam  rollers  on  highways,  256 
Storage  in  highway   as  obstruc- 
tion, 390 
Storing  vehicles  in  street  or  high- 
way, 220 
Traction    engines    on    highways, 

256 
Traffic  regulations,  256-257 
Vertigo  causing  injury,  483 
Viatic  use  of  way,  374 


HIGHWAYS  —  continued 

View,    right    of    abutting   owners, 

234 
Viewers,  see  supra.  Officers 
Volenti  non  fit  injuria,  226 
Voluntarily  going  into  danger,  478 
Wagons,  see  supra.  Vehicles 
Waiver  of  notice  of  injury,  492 
Walking  in  roadway  as  negligence, 

467 
Wanton  injuries,  105-111 
Warning  of   defects   in   highways, 

440-442 

Warnings  as  to  danger,  516 

Waste,  action  by  owner  of  fee,  136 

Water  companies   (see  also  supra. 

Public  service  corporations)  — 

Excavations  to  make  water  eon- 

nections,  211 
Pipes  laid  in  streets,  196 
Waters   (see  also  supra.  Pipes)  — 
Abutter's  right  to  flow  water  on 

highway,  139 
Accretion    to    highway    touching 

navigable  waters,  59 
Artificial  channels,  113 
Condemnation  of  right  to  divert 

water,  116 
Discharge    of    water    from    roof, 

139 
Diversion  of  watercourses,  115 
Drainage  of  waters  in  highways, 

130 
Exclusive   right   to   use  well   in 

street,  195 
Flow  from  adjoining  land,  115 
Fords  in  municipality,  366 
Grading  as  interfering  with  flow 

of  water,  111-116 
Highways   for  navigable   waters, 

43 
Hot  water  escaping  in  highway, 

396 
Hydrants  and  the  like  as  obstruc- 
tions, 195,  395 
Mill-race     filled     with     washings 

from  streets,  92 
Mineral   waters   under  highway, 

130 
Municipal     liability    for    inter- 
ference with  flow,  111-116 
Prescriptive  right  to  waters   in 

highway,  130 
Seepage  through  highway,  113 
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HIGHWAYS  —  continued 
Waters  —  continued 
Tank  erected  in  street  by  moniei- 

paUty,  195-196 

Unsanitary  water  supply,  195 

''Way"  used  in  sense  of  "road,"  15 

Weighing  scales  in  street,  198,  386 

Wharves,    streets    terminating    at, 

268 
Widening  highways,  62 
Width  of  carriage  way,  260 
Width  of  highways,  66-60 
Windows    encroaching    on    street, 

197 
Wires  in  highway  (see  also  supra, 
Electricity;     Telegraphs     and 
telephones)  — 
Interference  by  moving  of  build- 
ings, 266 
Overhanging  wires,  396 
Withdrawal  of  offer  to  dedicate,  31 
Work  on  highways,  29, 161-163 

HOMESTEAD  — 

Abandonment  — 
Absence,  648-652 
Acts    constituting    abandonment, 

647 
Children's  power  to  abandon,  653 
.Conveyance  by  wife  after  deser- 
tion by  husband,  632 
Evidence,  654 

Husband's  act  without  wife's  con- 
sent, 651 
Intent  to  abandon,  647 
Involuntary  absence,  649 
Joint    conveyance    as    dispensed 

with  by  abandonment,  629 
Return  pursuant  to  subsequently 

formed  intent,  650 
Right    subject    to    abandonment, 

541 
Survivor's  right  to  abandon,  652 
Temporary  absence,  648 
Widow's  right  to  abandon,  652 
Wife's    rights    as     affected    by 
abandonment,  682 
Absence,  see  supra.  Abandonment 
Acknowledgment  of  deed  by  wife, 

623 
Acquisition  — 
Business  uses,  595-597 
Constructive  occupancy,  693 
Intention,  593 
Occupancy,  588,  591-599 
Possession  as  essential,  591 


HOMESTEAD  —  continrnd 
Acquisition  —  continued 
Purchase    of    outstanding    title, 

566 
Selection,  589 

Self-executing  nature  of  exemp- 
tion laws,  588 
Use,  691-599 
Adjoining    lots    composing    home- 
stead, 576 
Admeasurement  of  homestead,  683 
Adoption  — 
Parent  as  head  of  family,  561 
Rights  of  adopted  children,  673 
Agricultural  homesteads  — 
Extension    of    municipal    limits, 

579 
Right  of  way  or  alley  separating 
land,  578 
Alien  as  head  of  family,  564 
Alienation  (see  also  infra.  Sale  of 
homestead)  — 
Acknowledgment  by  wife,  623 
Acknowledgment  defective,  640 
Attorney    to    make    conveyance, 

628 
Children's  rights  as  affected  by 

alienation,  624,  674 
Consent    of    husband    and    wife, 

62^-641 
Contracts  for  improvement,  638 
Contract  to  convey,  638-641 
Conveyance    by    one    spouse    to 

other,  633 
Conveyance  of  fee,  621 
Duress  of  wife,  630 
Excess  over  homestead,  634 
Fraud  in  procuring  wife's  con- 
sent, 630 
Insanity  of  spouse,  631 
Joint   and    separate   instruments, 

626 
Mortgages  and  trust  deeds,  M].- 

645 
Power  to  alienate,  621 
Privy  examination  of  wife,  623 
Probate  sales,  675 
Reversionary  interest,  634 
Separation  of  spouses,  631 
Signature  of  wife,  623 
Strict  observance  of  statute,  627 
Testamentary  disposition,  645 
Wife  abandoned  by  husband,  632 
Wills,  646 
Antecedent  debts,  602 
Appurtenances  to  homestead,  576 
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HOMESTEAD  —  continued 
Attachment  against  homestead,  613- 

617 
Attempt  to  acquire  second  home- 
stead, 547 
Attorney  to  make  conveyance,  628 
Bastards,    see    infra,    Illegitimate 

children 
Benefit  of  entire  family,  545 
Business,  use  of  property,  595-597 
Charges,  see  infra,  Debts,  liens  and 

charges 
Children    (see   also  infra.   Illegiti- 
mate children)  — 
Abandonment  of  homestead,  653 
Conveyance   as   affecting   rigtits, 

622 
Family   as   comprising   children, 

555 
Guardians  as  head  of  family,  550 
m^timate    children    as    family, 

561 
Nonresidence  as  affecting  nghts, 

669 
Rights  in  homestead  after  death 

of  parent,  672-675 
Termination  of  right,  675 
City    property,    see    infra,    Urban 

homesteads 
Coercing  wife  to  sign  deed,  630 
Community  property  as  subject  to 

homestead,  567 
Condemnation  of  homestead,  635 
Conflict  of  laws,  551,  679 
Consent  of  wife  to  transfer,  622- 

641 
Constitutional  law  — 
Increasing  or  diminishing  right, 

550 
Validity  of  homestead   statutes, 
549 
Construction  of  homestead  laws,  547 
Constructive  occupancy,  593 
Contiguous    lots    composing    home- 
stead, 576 
Contract  to  improve  or  convey,  638- 

641 
Conveyances,  see  supra.  Alienation 
Costs  as  enforceable  against  home- 
stead, 610 
Cotenancies    as    subject    to    home- 
stead, 571-^73 
Crops  grown  on  homestead,  582 
Death  as  affecting  homestead  — 
Debts    of    wife    after    husband's 
death,  671 


HOMESTEAD  —  continued 
Death  as  affecting  homestead  —  earn- 
tinued 

Dower  in  homestead  property,  670 

Heirs'  rights,  678 

Husband  or  wife  dying,  666 

Loss  of  family,  666 

Marriage  of  widow,  669 

Nature  of  estate  surviving,  667 

Reassignment  on  death,  685 

Survivorship  generally,  665 
Debts,  liens,  and  charges  — 

Antecedent  debts,  602 

Attachments,  613-617 

Executions,  613-617 

Fiduciary  debts,  612 

Fines,  610 

Forced  sale  for  debts,  600 

Improvements,  638 

Judgments,  613-617 

Labor  and  materials,  608 

Mortgage    for    purchase   money, 
606 

Official  bonds,  612 

Pre-existing  debts,  602 

Purchase  money,  603-608 

Scope   and   effect  of   exemption 
laws,  599 

State  claims,  610 

Surplus  as  subject  to  debts,  ^7- 
621 

Taxes,  610 

Time    when    exemption    begins, 
601 

Tort  liabiUties,  610 

Wife's     debts     after    husband's 
death,  671 
Declaration  (see  also  supra,  Acqui- 
sition) — 

Occupancy  as  sufficient  declara- 
tion, 588 

Statutory  provision,  590 
Deeds     (see    also    supra,     Aliena- 
tion) — 

Signature  by  wife,  623 
Deeds  of  trust,  see  infra.  Mortgages 
Definitions,  540 

Dependence  as  test  of  family  re- 
lation, 552-553 
Dependents,  see  infra.  Family 
Desertion   as   affecting  homestead, 

681-683 
Diminishing  exemption,  550 
Divorce    as    affecting    homestead, 

679-681,  687 
Dower  in  homestead  property,  670 
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UOMESTEAJD  —  continued 

Duress  of  wife,  630 

Easements  granted  in   homestead, 
635 

Election  between  different  pareels» 
546 

Eminent  domain,  taking  of  home- 
stead property,  635 

Enlargement  of  homestead,  581 

EiQuitable  property   as  subject   to 
homestead,  569 

Estate  necessary  to  support  home- 
stead, 566 

Estoppel  — 
Loss  of  homestead  by  estoppel, 

662-665 
Unsigned    and    unacknowledged 

deed,  623-624 
Void    conveyances    and    incum- 
brances, 663 

Evidence,  Abandonment,  654 

Exchange  of  homesteads,  588 

Executions  — 
Enforcement  against  homestead, 

613-617 
Surplus  as  subject  to  levy,  619- 
620 

Exemptions  (see  also  supra.  Debts, 
liens,  and  charges)  — 
Debts  generally,  599 
Forced  sales,  600 

Exempt  property  used  to  purchase 
homestead,  575 

Extent  of  right  — 

Increasing  or  reduction,  550 
Single  homestead,  546 

Extraterritorial  eJQfect  of  statutes, 
551 

Family    (see   also   infra,   Head  of 
family)  — 
Adult  children  as  family,  555 
Benefit  of  entire  family,  545 
Children  as  family,  555 
Definition,  552 
Dependents  generally,  554 
Household  as  synonymous,  559 
Husband  and  wife  as  constituting 

family,  555 
Dlegitimate  children,  561 
Illicit  relationship,  555 
Loss  of  family,  666 
Relationship     between     members, 
553 

Father  as  head  of  family,  560 

Fee  as  necessary  to  support  home- 
stead, 566 

R.-  C.  L.  Vol.  XIIT.— 96. 


HOMESTEAD  —  a>nftfitt^^ 

Fiduciary     debts     as    enforceable 
against  homestead,  612 

Fines  as  enforceable  against  home- 
stead, 610 

Forced  sales,  600 

Forfeiture   (see  also  supra.  Aban- 
donment) — 
Adultery  of  husband,  555-556 
Lease  of  homestead,  556 

Fraud    in    procurement    of    wife's 
consent  to  alienation,  630 

Grandchildren's    rights    in     home- 
stead, 673 

Grandparent   as   head   of   family, 
560 

Guardian  as  head  of  family,  556 

Head  of  family    (see   also   supra, 
Family)  — 
Adoptive  parents,  561 
Alien,  564 

Dependence  as  element,  556 
Father,  560 
Father  separated  from  wife  and 

children,  557 
Grandparent,  560 
Guardian  of  minor  child,  656 
Householder,  559 
Husband,  557 

Illicit  relations  as  affecting  sta- 
tus, 557 
Lessor  residing  with  lesseee,  556 
Nonresidents,    564 
Parent  of  illegitimate  child,  561 
Partnership,  556 
Purchase  of  outstanding  title,  566 
Trustee  of  title,  565 
Unmarried  persons,  562 
White   man    member   of   Indian 

Nation,  557 
Widow  living  alone,  556 
Widow  or  widower,  563 
Wife,  558 

Heirs'  rights  in  homestead,  677 

Household  as  synonymous  with  fam- 
ily, 659 

Husband  and  wife — 
Community  property,  567 
Death  of  husband  or  wife,  666 
Husband  as  head  of  family,  557 
Joint  consent  to  alienation,  622 
Judgment  against  husband  as  af- 
fecting wife's  rights,  637 
Separate     homesteads     not     al- 
lowed, 646-547 
Wife  as  head  of  family,  558 
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HOMESTEAD  —  continued 

Illegitimate  children  — 
Family,  561 
Bights  in  homestead,  673 

Illicit    relationship    as    constituting 
family,  555 

Improvement    of    homestead,    581, 
638 

Incidents  — 
Alienability,  542 
Waiver  of  right,  542 

Income  of  homestead  property,  583 

Increase  of  exemption,  550 

Incumbrances  (see  also  infra,  mort- 
gages)— 
Children's  rights  as  affected  by 

incumbrance,  622,  674 
Power  to  encumber,  621 

Indians,  head  of  Indian  family,  557 

Insanity  as  affecting  alienation,  631 

Intention  to  acquire  homestead,  593 

Investments  of  income,  583 

Judgments  — 
Adjudication  as  res  judicata,  695 
Enforcement  against  homestead, 

613-617 
Surplus  as  subject  to  levy,  619 
Wife's  rights  as  affected  by  judg- 
ment against  husband,  637 

Labor   in   improvements   of  home- 
stead, 608 

Landlord    and    tenant,    see    infra. 
Leases 

Law  governing  homesteads,  551 

Leases  — 
Forfeiting  homestead  right,  556 
Homestead  in  leasehold,  567,  570 
Joinder  by  wife  in  lease  of  home- 
stead, 636 
Part  of  homestead  leased,  597- 
599 

Liens,  see  supra,  Debts,  liens,  and 
charges 

life    estate    as    supporting    home- 
stead, 567 

Loans  to  purchase  homestead,  604- 
606 

Marriage  of  widow,  669 

Materials    used    to    improve   home- 
stead, 608 

Mortgages  — 

Change  or  renewal  of  mortgage, 

645 
Defective  acknowledgment,  640 
Joint  consent,  642-645 
Power  to  mortgage,  641 


HOMESTEAD  —  continued 
Mortgages  —  continued 

Purchase  money  mortgages,  60d 

Beformation,  691 
Nature  of  right,  541 
Nonresidence  as  affecting  survivor 

and  children,  669 
Nonresident  as  head  of  family,  564 
Occupation  of  property,  588,  591- 

599 
Official  bonds  as  enforceable  against 

homestead,  612 
Outstanding     title    purchased     by 

head  of  family,  566 
Parent  and  child,  father  as  head  of 

family,  560 
Partition  of  homestead,  686-688 
Partnership  — 

Head  of  family,  556. 

Homestead  in  partnership  prop- 
erty, 573 
Pensions   used   to    purchase   home- 
stead, 575. 
Persons  entitled  to  homestead,  see 

supra.  Family;  Head  of  family 
Possession  as  essential,  591 
Pre-existing  debts,  602 
Privilege  subject   to   waiver,   541- 

542 
Probate  homesteads,  688-691 
Probate  sales,  675 
Procedure,  691-696 
Proceeds  of  homestead  as  exempt, 

581-588 
Products  of  homestead  as  exempt, 

581-588 
Property  subject  to  homestead  — 

Adjoining  parcels,  576 

Community  property,  567 

Cotenancy,  571-573 

Curtesy,  567 
,     Equitable  title,  569 

Estate  necessary,  566 

Extent  of  property,  576-581 

Funds  used  in  purchase,  575 

Leasehold,  567,  570 

Life  estate,  567 

Nature  of  property,  676-^681 

Partnership  property,  573 

Possessory  right,  569 

Proceeds  and  products,  581-588 

Purchase  with  proceeds  of  sale, 
577 

Quantity,  576-581 

Remainders,  570 

Rural  and  urban  homesteads,  579 
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HOMESTEAD  —  continued 
Property  subject  to  homestead  — 
continued 

Separate  parcels,  578 

Separate  property,  567 

Tenancy  at  will,  667 

Tenement      disconnected      from 
ownership  of  soil,  567 
Protection  of  homestead,  see  supra, 

Exemptions 
Purchase  money  as  charge  on  home- 
stead, 603-608 
Purpose  of  right,  543-546 
Quantity  of  homestead,  579 
Ratification    of    deed    by   attorney, 

628 
Reassignment   of   homestead,   683- 

685 
Reduction  of  exemption,  550 
Reformation  of  mortgage,  691 
Remainders    as    subject    to    home- 
stead, 570 
Remedies,  691-696 
Renewal  of  mortgage,  645 
Retrospective  operation  of  statutes, 

550 
Reversionary  interest,  transfer  of, 

634 
Rural  homesteads  — 

Extension  of  municipal  limits,  579 

Quantity,  579 
Sale  of  homestead  (see  also  supra, 
Debts,  liens  and  charges)  — 

Involuntary  sale,  585 

Property    purchased    with    pro- 
ceeds, 587 

Voluntary  sale,  584 
Selection  of  homestead,  589 
Separate  parcels  composing  home- 
stead, 578 
Separation  as  affecting  alienation, 

631 
Setting  apart  homestead  by  probate 

court,  688-691 
Specific  performance  of  contract  to 

convey,  640 
State  claims  as  enforceable  against 

homestead,  610 
Statutes  — 

Construction,  547 

Extraterritorial  effect,  651 

Retrospective  operation,  550 

Scope  and  effect,  599 

Self-executing  nature  of  exemp- 
tion laws,  588 
Statutory  character  of  right,  543 


HOMESTEAD  —  continued 

Subjects  of  homestead,  see  supra, 
Property  subject  to  homestead 

Subrogation  on  transfer  of  mort- 
gage, 607 

Surplus  subject  to  debts,  617-621 

Survivorship,  right  of,  665 

Taxes  on  homestead,  610 

Termination  of  homestead  (see  also 
supra.  Death  as  affecting  home- 
stead) — 
Children's  rights,  675 
Divorce,  679-681 

Testamentary  disposition  of  home- 
stead, 646 

Theory  of  homesteads,  543-546 

Tort  liability  as  debt,  610 

Transfer,  see  supra.  Alienation 

Trust  character  of  head  of  family, 
565 

Trust  deeds,  see  supra,  Mortgages 

Unmarried     person     as     head     of 
family,  562 

Urban  homesteads  — 
Extension    of    municipal    limits, 

579 
Quantity,  579 

Use  of  property,  691-599 

Value  of  homestead,  580 

Vendor's  lien,  603 

Waiver,  656-661 

Waste  as  affecting  rights  of  heirs, 
678 

Widow  (see  also  infra.  Wife)  — 
Remarriage  as  affecting  right,  669 

Widow    or    widower    as    head    of 
family,  563 

Wife  (see  also  supra.  Husband  and 
wife;  Widow)  — 
Consent  to  conveyance,  622-641 
Rights  as  affected  by  judgment 
against  husband,  637 

Will  disposing  of  homestead,  646, 
676 


HOBCICIBE  ~ 

Acceleration  of  death,  750 
Accidental   killing,   804,    806,   811, 

843-845,  855,  863-866 
Act  causing  death  (see  also  infra, 
Means  or  mode  of  killing)  — 
Causal    connection    between    act 

and  death,  747-755 
Compelling  deceased  to  kill  him- 
self, 763 
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HOMICIDE  —  continued 

Act  causing  death  —  continued 
Death  as  result  of  act,  748 
Disease   resulting    from    injury, 

752 
Intervention  of  other  causes,  750 
Third  person's  acts,  753-756 
Treatment  of  injury,  751 

Admissions    and    declarations,    see 
infra,  Confessions 

Adultery  as  provocation,  794,  809 

Aiders  and  abettors,  advising  sui- 
cide, 763 

Appeal  from  conviction,  892 

Arrest  — 
Killing  by  officer  in  making  ar- 
rest, 874-878 
Killing  in  resisting  arrest,  779, 
866-874 

Arson  — 
Killing  in  perpetration  of  arson, 

848 
Ealling  to  prevent  arson,  808 

Assault  and  battery  as  provocation, 
792-794,  796 

Assault  with  intent  to  kill  or  mur- 
der— 
Ability  to  injure,  801 
Accident  as  defense,  804 
Conditional  intent,  800-801 
Defenses,  804r-806 
Indictment,  799 
Insanity  as  defense,  805 
Instructions,  799-800 
Intoxication  as  defense,  805 
Means  employed,  803 
Mental  element,  799-800 
Misdemeanor  at  common  law,  799 
Origin  of  crime,  798 
Person  assaulted,  802 
Physical  violence,  801 
Provocation,  805 
Qualified  threats,  800-801 
Specific  intent  to  take  life,  799 
Use  of  weapons,  801 

Attempts  — 

Criminal  aspect  of  attempts,  798 

Definition,  798 

Killing    in    attempt    to    commit 

other  crimes,  848-853 
Suicide,  722 

Benefit  of  clergy,  755 

Benefit  of  doubt,  756-757 

Bloodhound  evidence,  927-928 

Burden  of  proof  — 

Establishment  of  guilt,  908 


HOMICIDE  —  continued 
Burden  of  proof  —  continued 

Insanity,  712 

Justification,  excuse  or  mitigatioii, 
756 

Self-defense,  812 
Burglary  — 

Killing  in  perpetration  of  burg- 
lary, 776-777,  848 

Killing  to  prevent  burglary,  808 
Capacity  to  commit  crime  — 

Convicts,  706 

Corporations,   706-708 

Drugs   as   affecting   criminal   re- 
sponsibility, 715 

Infants,  705 

Insanity,  708-715 

Intoxicated  persons,  715-720 

Married  women,  706 

"Eight  and  wrong  test,"  710 
Causal  connection  between  act  and 

death,  747-755,  845 
Character  — 

Decedent's  character,  916-919 

Prisoner's  character,  914 
Chastisement  causing  death,  854 
Children  (see  also  infra,  Parent  and 
child)  — 

Chastisement  causing  death,  854 

Killing  unborn  child,  779 
Circumstantial    evidence   of   corpus 

delicti,  737 
Coercion  — 

Excuse  for  homicide,  708 

Married  woman  under  coercion  of 
husband,  706 
Conduct  as  provocation,  795 
Confessions  to  prove  corpus  delicti, 

739 
Contributory  fault  of  deceased,  749 
Convicts  as  criminally  responsible, 

706 
Convicts   as   subjects   of   homicide, 

736 
Cooling  time,  see  infra.  Passion 
Coroner's  proceedings,  929 
Corporations,  criminal  responsibili- 
ty, 706-708 
Corpus  delicti,  736-740 
Danish  law  of  murder,  760 
Death  — 

Acceleration,  750 

Causal    connection    between    aet 
and  death,  747-755 
Deceased,  see  infra,  Person  killed 
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HOMICIDE  —  continued      * 
Defenses  (see  also  infra,  Excusable 
homicide ;     Passion ;     Provoca- 
tion; Self-defense)  — 

Accident,  806 

Assault  with  intent  to  kill,  804> 
806 

Consent  of  deceased,  734 

Defense   of   other   persons,   836- 
839 

Defense  of  property,  839-843 

Insanity,  708-715,  806 

Intoxication,  715-720 

InesiBtible  impulse,  710-712 

Self-defense,  810-836 
Degrees  — 

Common-law  rule  as  to  degrees  of 
murder,  773 

Determination     under     plea     of 
guilty,  760 

Distinguishing  characteristic,  774- 
777 

First  degree  of  murder,  773-777 

Instructions,  781 

Intent  to  kill,  774-777 

Second  degree  murder,  777-780 
Deliberation    (see    also    Premedita- 
tion) — 

Common-law  rule,  766  - 

Time  as  element,  767 
Design  as  element  of  offense,  740 
Determination  of  degree  by  verdict, 

782 
Disease  resulting  from  injury,  752 
Duel,  death  caused  by,  851 
Duress  — 

Compelling  deceased  to  kill  him- 
self, 753 

Excuse  for  homicide,  708 
Dwelling,   homicide   in   defense   of, 

840 
Elements  of  offense  — 

Causal    connection    between    act 
and  death,  747-755 

Consent  of  deceased,  734 

Design,  740 

Intent,  740-746 

Malice,  740 

Motive  of  slayer,  746 

Purpose,  740 

Time  of  killing,  733 
Emergencies   as  excusing  homicide, 

806-807 
Engleschire  in  law  of  murder,  760 
Epithets  as  provocation,  795 


HOMICIDE  —  continued 

Escape,  killing  to  prevent,  874 
Evidence    (see   also  supra.  Burden 
of   proof;    Circumstantial   evi- 
dence; infra,  Presumptions)  — 

Admissibility  generally,  904-906 

Bloodhound  evidence,  927-928 

Body  of  deceased,  928 

Cause  and  manner  of  death,  911 

Character  or  reputation  of  prison- 
er, 914 

Clothing  of  deceased,  928 

Competency,  906 

Conduct  and  appearance  of  par- 
ties, 920-921 

Corpus  delicti,  737-740 

Expert  evidence  as  to  cause  of 
death,  911 

Footprints,  927 

Hostility,  912 

Insanity,  712-716 

Intent,  741 
'  MaUce,  768-772 

Materiality,  906 

Motive,  761,  910 

Preliminary  proceedings,  929 

Preparations  for  killing,  913 

Previous  relations  of  parties,  912 

Quarrels  between  parties,  912 

Relevancy,  906 

Scene  of  crime,  927 

Statements  by  accused,  926 

Threats,  921-926 

Weapon  used,  928 

Weight  and  suflBciency,  909 
Excusable  homicide  (see  also  supra, 
Defenses ;      infra,      Justifiable 
homicide)  — 

Compulsion  as  excuse,  708 

Defense   of   other   persons,    836- 
839 

Defense  of  property,  839-843 

Duress  as  excuse,  708 

Fear  as  excuse,  708 

Prevention  of  crime,  807 

Protection  of  chastity,  809 

Resisting  unlawful  arrests,  868 

Self-preservation       in      eommon 
danger,  806-807 
Execution,  890 
Expert    evidence    as    to    cause    of 

death,  911 
Fault  of  deceased   contributing  to 

death,  749 
Fear  as  excuse  for  homicide,  708 
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HOMICIDE  —  continued 
Females,  insult  to,  as  provocation, 

797 
Fighting,     eriminal     responsibility 

for  death,  651 
Former  jeopardy,  885-886 
Gestures  as  provocation,  796 
Grades  of  homicide  (see  also  supra, 
D^:ree3)  — 
Common-law  doctrine,  755 
Grades  of  offense  — 
Benefit  of  doubt,  756-757 
Conviction  of  lower  grade,  757 
Distinction       between       different 

grades,  756 
Instructions,  759 

Intent  as  determining  grade,  755 
Manslaughter  as  voluntary  or  in- 
voluntary, 783 
Presumption,  756 
Question  of  law  or  fact,  757-760 
Turpitude  of  act  as  determining 
grade,  846 
Grand  jury  proceedings  in  evidence, 

929 
Habitation,  defense  of,  840 
Hastening  death,  750 
Highways,    negligence    on,    causing 

death,  861 
Home,  homicide  in  defense  of,  840 
Husband  and  wife  (see  also  infra. 
Married  women)  — 
Adultery  as  provocation  for  kill- 
ing wife,  794-795,  809 
Killing  by  one  spouse  in  defense 

of  another,  836 
Seduction  of  wife  as  provocation, 
794-795,  809 
Indictment  and  informations  — 
Assault  with  intent  to  kill,  799 
Caption,  894 
Charging  offense,  896 
Common-law    form    as    sufficient, 

780 
Conclusion,  894 

Conviction  of  lesser  grade  of  of- 
fense, 757 
Counts,  895 
Deliberation     and    premeditation, 

768 
Description  of  offense,  780 
Duplicity,  895 
Felonious  intent,  898 
Form,  894 

Mode  of  causing  death,  898-902 
Naming  person  killed,  897 


HOMICIDE  —  continued 

Indictment  and  informations  —  con- 
tinued 
Oath  of  prosecuting  officer,  896 
Place  of  homicidal  act  and  death, 

904 
Requisites  generally,  893 
Time  of  homicidal  act  and  death, 
902 
Inevitable  necessity  for  killing,  806- 

807 
Infants  — 

Criminal  responsibility,  705 
Unborn  infant  as  subject  of  homi- 
cide, 736 
Inferences  (see  also  infra,  Presump- 
tions) — 
Intent,  742 
Malice,  770-771 
Insanity  — 
Defense  in  homicide  cases,  806 
Use  of  whisky,  drugs,  and  the  like, 
805 
Instructions  — 

Applicability  to  facts,  932 
Assault  with  intent  to  kill,  799- 

800 
Degree  of  crime,  781 
Grade?    and    degrees    of   offense, 

755-756,  759,  936 
Issues  supported  by  doubtful  evi- 
dence, 935 
Malice,  772 

Necessity  and  requisites,  931 
Omission  of  erroneous  or  super- 
fluous chaige,  935 
Presentation  of  all  issues,  933 
Self-defense,  812 
Instruments,  see  infra,  Weapons 
Insults  as  provocation,  795 
Intent    (see  also   infra,   Premedita- 
tion) — 
Assault  with  intent  to  kill,  798- 

806 
Death  of  person   other  than   de- 
ceased, 745 
Element  of  crime,  740-746 
Grade  of  homicide  as  determined 

by  intent,  755 
Inference  from  weapon  used,  742 
Motive  distinguished,  746 
Natural  consequence  of  act,  741 
Wanton  acts  without  specific  in- 
tent, 756 
Intervention  of  other  causes  to  pro- 
duce death,  750 
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HOMICIDE  —  continued 
Intoxication  — 

Criminal  responsibility  of  intoxi- 
cated persons,  715 
D^ree  of  crime  as  affected  by  in- 
toxication, 717-720 
Excuse  for  assault  with  intent  to 

kill,  805 
Insanity    produced    by    intoxica^ 

tion,  717 
Passion  as  affected  by  intoxica- 
tion, 788 
Involuntary  manslaughter,  see  infra, 

Manslaughter 
Irresistible  impulse,  71(^-712 
Jurisdiction  — 
Act  commenced  in  one  state  and 

completed  in  another,  880 
Killing  on  high  seas  or  navigable 

waters,  881 
Place  of  mortal  blow  or  place  of 
death,  879-881 
Jury   (see  also  infra,  Questions  of 
law  or  fact)  — 
Functions  of  court  and  jury,  888 
Qualifications,  886 
Separation,  887 
Use  of  liquors,  888 
Justifiable  homicide  (see  also  supra. 
Excusable  homicide)  — 
Discharge  of  official  duty,  806 
Killing  by  officer  in  making  ar- 
rest, 874-878 
Public  officers,  704 
Soldiers   acting   in    line   of   duty, 
705 
Language  as  provocation,  796 
Larceny,  killing  to  prevent,  808 
Law  of  necessity,  806-807 
Legislative  power  to  punish  killing, 

733 
Malice  — 

Definition,  764 
Depravity  of  spirit,  764 
Element    of    murder,    740,    761, 

763-766 
Evidence,  768-772 
Express  malice,  765 
Grade  of  offense   as  affected   by 

malice,  755 
Implied  maUce,  764,  765,  772 
Instructions,  772 
Intent  to  do  great  bodily  barm, 

762 
Use  of  weapon,  763 
Wickedness  of  heart,  764 


HOMICIDE  —  continued 
Manslaughter  — 

Accessory  before  fact,  786 

Definitions,  783 

Grades  of  offense,  783 

Involuntary  manslaughter,  784 

Murder  distinguished,  755 

Passion  as  element,  785-786 

Provocation  for  killing,  788*797 

Volnntaiy  manslaughter,  785-797 
Marlbridge,  statute  of,  756 
Married  women  — 

Coercion  by  husband,  706 

Criminal  responsibility,  706 
Master  and  servant  — 

Killing    by    one    in    defense    of 
other,  836 

N^leot  of  master  causing  serv- 
ant's death,  857 
Means  or  mode  of  killing  — 

Abortion  causing  death,  849 

Accident,  843-845,  863-866 

Averment  in  indictment,  898-902 

Chastisement,  854 

Duelling,  851 

Failure  to  provide  food,  shelter, 
etc.,  857 

Fighting,  851 

Killing  in  perpetration  of  other 
crimes,  848-853 

Negligence,  858-863 

Omission  of  duty,  855-858 

Pointed  loaded  weapons,  854 

Resisting  officer,  866-874 

Spring  guns,  853 

Unintentional  killing,  843-845 

Unlawful  acts,  843-854 

Violation  of  statute  or  ordinance, 
848 
Medical    treatment    contributing    to 

death,  751 
Mental    state,    see    supra,    Intent; 

Passion 
Mitigating  circumstances,  see  supra, 

Defenses;  Excusable  homicide 
Motive   (see  also  supra,  Malice)  — 

Element  of  murder,  761 

Proof  of  motive,  910 
Murder  — 

Character  of  act,  763 

Danish  law,  760 

Definition,  760 

Degrees  of  murder,  760,  773-782 

Distinguished  from  other  grades, 
761 

Intent  to  kill,  762 
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HOMICIDE  —  continued 
Murder  —  continued 
Malice  as  element,  761,  763-766 
Manslaughter  distingnished,  755 
Motive  as  element,  761 
Objeet  of  crime,  761 
Perpetration  of  other  erimes,  776- 

777 
Premeditation  as  element,  766 
Presumption    that   homicide    was 

murder,  756 
Proof  of  malice,  768-772 
Purpose  as  element,  761 
Secrecy  as  element  under  ancient 

law,  756 
Necessity  for  killing,  806-807 
Neglect  causing  death,  857 
Negligence  causing  death  — 

Contributory   fault   of   deceased, 

749 
Criminal  responsibility  generally, 

858-860 
Discharge  of  firearms,  860 
Management  of  railroads  and  the 

like,  861 
Physicians  and  surgeons,  862 
Physician's   negligence   contribut- 
ing to  death,  751 
Use  of  highways,  861 
New  trial,  second  jeopardy,  886 
Omissions  causing  death,  see  supra, 
Negligence  causing  death;  Means 
or  mode  of  killing 
Other  crimes  — 
Perpetration  of,  776-777 
Preventing  other  crimes,  808 
Parent  and  child    (see  also   supra, 

Children)  — 
Death  of  child  caused  by  neglect, 

857 
Killing  by  one  in  defense  of  other, 

837 
Participants  in  crime  — 
Accessories,  725 

Aiding  and  abetting  suicide,  722 
Other  offenses  resulting  in  homi- 
cide, 729 
Principals,  725-727 
Responsibility  for  acts  of  others, 

724 
Termination  of  liability  for  acts 

of  others,  728 
Withdrawal    from    participation, 

732 


HOMICIDE  —  continued 
Passion    (see   also   infra,   Proroea* 
tion)  — 

Cause  of  passion,  788 

Circumstances  diisclosing  passion, 
787 

Cooling  time,  785 

Element  of  voluntary  manslaugh- 
ter, 786 

Intoxication  as  affecting  passion, 
788 

Manner    of    killing    as    showing 
passi<m,  787 

Provocation  causing  passion,  788- 
797 

Reduction  of  grade  of  homicide, 
785 

Time  remote  from  killing,  788 
Person  killed — 

Consent  to  killing,  734 

Contributory  fault,  749 

Convicts,  736 

Description  in  indictment,  897 

Human  being,  734 

Infants,  735 

Slave,  736 

Unborn  infant,  735 
Physicians  and  surgeons  — 

Failure  to  provide  medical  atten- 
tion, 857 

Negligence  causing  death,  862 

Treatment  of  injury  contributing 
to  death,  751 
Plea  — 

Former    acquittal    or    conviction, 
885 

Guilty,  884 
Preliminary  proceedings  in  evidence, 

929 
Premeditation  (see  also  supra.  De- 
liberation) — 

Element  of  murder,  766 

Intent  to  kill,  767 

Malice  aforethought  or  prepense, 
764 
Presumptions   (see  also  supra,  In- 
ferences) — 

Englishman  or  Norman,  756 

Qrade  of  homicide,  756 

Intending  natural  consequence  of 
acts,  741 

Married  woman  under  husband's 
coercion,  706 
Prevention  of  crime  as  excuse,  807 
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HOMICIDE  ^  continued 
Prisoners    (see    also    supra,    Gon- 
vieta)  — 

Killing  to  prevent  eseape,  874 
Procedure,  883-904 
Property,  killing  in  defense  of,  839- 

843 
Province  of  court  and  jury,  see  in- 
fra, Questions  of  law  or  fact 
Provocation  — 

Adequacy,  791 

Adultery,  794 

Assault,  792-794,  796 

Assault  with  intent  to  kill,  805 

Degree  of  mental  disturbance,  789 

Epithets,  795 

Gestures,  795 

Insults,  795 

Language,  796 

Particular   provocations,   792-797 

Reasonableness,  791 

Reduction  of  degree  of  offense, 
785,  788-789 

Seduction,  794 

Sexual  intercourse,  794 

Threats,  795 

Time    between    provocation    and 
killing,  790 

Trespass,  793-794 

Words,  796 
Public  officers  — 

Discharge    of    official    duty,    704, 
806 

Execution  of  death  sentence,  704 

Killing  in  making  arrest,  874-878 

Killing  officer  in  resisting  arrest, 
866-874 

Retreat  before  killing  in  self-de- 
fense, 826-827 
Punishment,  733,  890 
Purpose  as  element  of  offense,  740 
Rape  — 

Perpetration    of    rape,    776-777, 
848 

Preventing  rape,  808 
Reckless  acts  causing  death,  756 
Reputation  — 

Decedent's  reputation,  916-919 

Prisoners  reputation,   914 
Retreat  to  the  wall,  824-836 
Right  and  wrong  test,  710 
Riot,  killing  to  suppress,  808 


HOMICIDE  —  continued 
Robbery  — 
Perpetration  of  robbery,  776-777, 

848 
Preventing  robbery,  808 
Seduction  as  provocation,  794 
Self-defense  — 
Aecidental  killing  of  thii^  person, 

811 
Act  of  slayer  ereating  necessity, 

823 
Aggressive  acts  by  slayer,  831-836 
Assailant  attempting  ano^er  fel- 
ony, 828 
Avoidance   of    necessity   te   kill, 

824r-836 
Belief  as  to  necessity,  815-819 
Burden  of  proof,  812 
Character,  etc.,'  of  assailant,  822 
Courage  or  oowardioe  of  slayer, 

819 
Dangerous  character  of  assailant, 

822 
Existence  of  right,  810 
Expectation  of  attack,  828 
Facts  constituting  necessity,  819- 

823 
Instructions,  812 
Natural  right,  810 
Necessity  to  kill,  813-^24 
Persons  exercising  right,  811 
Provocation  of  conflict  by  slayer, 

831-836 
Reality  of  necessity,  815 
Reasonable  belief  as  to  necessity, 

816-819 
Retreat  by  slayer,  824-^36 
Threats  as  constituting  necessity, 
821 
Self-preservation  in  common  danger, 

806-807 
Sentence,  890 
Sexual  intercourse  — 
Killing  in  protection  of  chastity, 

809 
Provocation,  794 
Sheriffs,  see   supra,  Public  officers 
Slaves  as  subjects  of  homicide,  736 
Soldiers,  killing  in  line  of  duty,  705 
Solicitation  to  commit  homicide,  797 
Spring  guns  causing  death,  853 
Statute  of  Marlbri^e,  756 
Suicide  — 
Aiding,    abetting    or    counseling, 
722,  763 
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HOMICIDE  —  continued 
Suicide  —  continued 
Attempts  to  oommit,  722 
Criminal  aspects  of  suicide,  720 
Soigical  treatment  contributing  to 

death,  751 
Threats- 
Assault  with  intent  to  kill,  800- 

801 
Necessity  for  killing  in  self-de- 
fense, 821 
Proof  of  threats,  921-926 
Provocation,  795 
Time  — 
Averment  in  indictment,  902 
Cooling  time,  785,  790 
Deliberation,  767 
Passion  as  indicated  by  time  of 

killing,  787' 
Striking  of  fatal  blow  as  time  of 
offense,  733 
Trespass  or  provocation,  793-794 
Trial,  see  supra,  Instructions;  infra. 

Verdict 
Unborn  child,  see  supra.  Children 
Unintentional  killing    (see  also  su- 
pra.  Manslaughter)  — 
Acts  mala  in  se  and  mala  prohibi- 

ta,  846 
Criminal  responsibility,  843-845 
Violation  of  statute  or  ordinance, 

fy±o 

United  States,  jurisdiction  over  navi- 
gable waters,  733 

Venue,  882 

Verdict  — 
Determination  of  decree,  782 
Requisites  and  validity,  889 

Victim,  see  supra.  Person  killed 

Wanton  acts  causing  death,  756 

Waters,     homicide     on     navigable 
waters,  881 

Weapons  — 
Admissibility  in  evidence,  928 
Assault  with  intent  to  kill,  801 
Deadly  weapons,  743 
Description  in  indictment,  901 
Grade  of  offense  as  affected  by 

weapon  used,  78 
Inferences  from  weapon  used,  742 
Malice  shown  by  use  of  weapon, 

763,  771 
Mode  of  use,  744 

Negligence  in  handling  weapons, 
860 


HOMICIDE  —  continued 
Weapons  —  continued 
Passion    shown    by   character   of 
weapon,  787-788 
Women,  insults  to,  797 
Words  as  provocation,  796 

HOSPITAI4S  — 

Ambulances  causing  injuries,  951 

Character,  939 

Compulsory  treatment  of  patients, 
942 

Creation,  938 

Definition,  937 

Domidl  as  affected  by  stay  in  hos- 
pital, 942-943 

Evidence,  hospital  records,  943 

Exemption  from  taxation,  943 

Injunctions  — 
Hospital  as  nuisance,  955 
Removal  of  patient  to  pesthouse, 
942 

Injuries,  see  infra,  Liabilities 

Inmates,  see  infra,  Patients 

Liabilities  — 

Ambulances  causing  injuries,  951 
Immunity   on   ground   of   public 

policy,  945 
Injuries  to  patients,  944 
Private  hospitals,  949 
Sanatoriums,  949 

Third  persons,  948 
Trust  fund  doctrine,  946 
Waiver  by  acceptance  of  benefits, 
947 

Nuisances  — 
Injunction,  955 
Private  hospitals,  951 
Public  hospitals,  954 

Officers,  941 

Patients  — 
Acceptance  of  benefits  as  waiver 

of  claim,  947 
Admission  to  hospital,  942 
Compulsory  treatment,  942 
Detention  against  will,  942 
Domicil  as  affected  by  stay  in  hos- 
pital, 942-943 
Liability  of  hospital  to  patients, 
944-948 

Pesthouses,    enjoining    removal    to, 
942 

Powers,  939 

Private  hospitals,  949,  951 

Public  hospitals  as  nuisances,  954 
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HOSPITALS  —  ecnHnued 
Public  poUoy  as  affecting  liability 

to  patients,  945 
Railroad  hospitals^  950 
Records  in  evidence,  943 
Sanatorinms,  949 
Taxation,,  943 
Trust  fund  doctrine,  946 

HOUSES  OF  CORRECnOK  — 

Character,  957 

Commitment,  958 

Creation,  957 

Definition,  957 

Habeas  corpus  to  procure  release, 

961 
Illegal  detention,  961 
Remedy  for  illegal  detention,  961 
Sectarian  institutions,  944 
Statutory  provisions,  958 
Tort  liability,  963 

HVSBAim  AKD  WIFE  — 

Abandonment  (see  also  infra,  Sup- 
port and  maintenance)  — 

Criminal  liability  for,  1190-1192 
Absence   of  husband   as  removing 

wife's  disabilities,  1256 
Acquisition  of  property  by  married 

woman,  1280-1283 
Actions  (see  also  infra^  Alienation 
of  affections;  Criminal  conver- 
sation) — 

Abatement  by  death,  1418 

Capacity     of     married     women, 
1403,  1428-1432 

Conflict   of   laws   as  to   married 
wonlan's  capacity,  1403 

Enforcement  of  marriage  settle- 
ments, 1042-1046 

Husband's  right  as  to  wife's  prop- 
erty, 1408-1411 

Injury  to  person  or  character  of 
married  women,  1432-1443 

Joinder  of  causes,  1415 

Joinder  of  husband  in  tort  action 
by  wife,  1434 

Laches,  1405 

Limitation  of  actions,  1405 

Loss  of  consortium,  1411-1423 

Negligence  of  wife  as  affecting 
husband's  right  of  action,  1414 

Next  friend   in   action   by  wife, 
1452 

Personal  injuries  to  wife,  1411- 
1423 


HUSBAND  AND  WIFE --continued 
Actions  —  continued 

Pleading  capacity  to  contract  or 
sue,  1407 

Possession  of  or  injury  to  estate 
by  entireties,  1104 

Recovery  by  husband  of  wife's 
choses  in  action,  1064 

Right  of  one  spouse  to  sue  other, 
1445-1453 

Splitting  causes  of  action,  1415 

Wife  suing  on  behalf  of  husband, 
1404 
Admissions  and  declarations  — 

Husband's  admissions  as  binding 
wife,  1177 

Wife's  admissions  as  binding  hus- 
band, 1186 
Adultery  — 

Liability     for    necessaries     fur- 
nished wife,  1202 

Rescission     of     settlement     for 
wife's  adultery,  1356 

Revocation    of    marriage    settle- 
ment, 1032-1033 
Adverse  interests,  991 
Adverse  title  as  between  spouses, 

991-993 
Affinity,  984 
After-acquired  title  as  affected  by 

deed,  1325 
Agency,   see    infra,   Principal    and 

agent 
Alienation,  see  infra.  Conveyances 
Alienation  of  affections  — 

Connivance   or   consent   of   hus- 
band, 1469 

Criminal      conversation      distin- 
guished, 1484 

Damages,  1481-1484 

Defenses,  1469 

Divorce  as  affecting  right  of  ac- 
tion, 1468 

Elopement  or  separation  as  essen- 
tial, 1467 

Evidence,  1475-1481 

Former  recovery,  1470 

Grounds  of  liability,  1464r-1470 

Guardian's  liability,  1471 

Husband's  right  of  action,  1458 

Importunity  by  husband  as  affect- 
ing wife's  right  of  action,  1465 

Intent  of  defendant,  1466 

Limitation  of  actions,  1463 

Motive  of  defendant,  1466 

Parent's  liability,  1471 
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HUSBAND  AND  WIFE  —  continued 
Alienation  of  affections  —  continued 
Pleading,  1463 
Release,  1470 
Remarriage  as  affecting  right  of 

action,  1468 
Satisfaction,  1470 
Valid  marriage  essential,  1467 
Want    of    af^ction    as    defense, 

1469 
Wife's  right  of  action,  1469-1462 
Aliens,  husband's  interest  in  wife's 

realty,  1047 
Alimony  as  affecting  liability  for 

necessaries,  1203 
Allowances  — 
Marriage  settlement  as  affecting 

widow's  allowance,  1041 
Relinquishment    by    antenuptial 
agreement,  1014 
Animals,  married  women's  liability 

for  injuries  by,  1222 
Annulment    of    judgment    against 

married  woman,  1455 
Antenuptial  agreements,  see  infra. 
Antenuptial  transactions  between 
spouses;    Marriage    settlements; 
Transfers   in    fraud   of   marital 
rights 
Antenuptial  liabilities  of  wife  — 
Common-law  liability  of  husband, 

1215 
Contract    as    affecting    liability, 

1217 
Duration  of  liability,  1216 
Statutory   modification    of    rule, 

1217-1219 
Termination  of  coverture,  1216 
Wife's  liability,  1219 
Antenuptial    transactions    between 
spouses   (see  also  infra,  Mar- 
riage settlements)  — 
Husband's   debt   extinguished   by 

marriage,  1357 
Married  women's  property  acts, 

1358 
Wife's  debt  extinguished  by  mar- 
riage, 1367 
Appearances    by    married    women, 

1431 
Appointment,  power  conferred   by 

settlement,  1017 
Arrest  of  husband  for  wife's  torts, 

1236 
Arson^  burning  property  of  spouse^ 


HUSBAND  AND  WIFE  —  emtmued 
Assault  and  battery  — 
Abettor  of  husband  in  aaaauit  un 

wife,  1397 
Chastisement  of  wife,  986 
Civil    liability    for    assault    of 

spouses,  1396 
Married  woman's  liability,  1221 
Assignments  — 
Action     by     assignee    of     wife 

against  husband,  1448 
Husband's  obligations  assigned  to 

wife,  1354 
Wife's   choses   in    action   as   as- 
signable by  husband,  1062 
Attachment  — 

Liability    of   married   women    to 

attachment,  1430 
Wife's  choses  in  action  as  subject 
to  husband's  debts,  1060 
Attorneys  at  law  — 
Fees  as  necessaries,  1210-1213 
Promise     to     pay     made    after 

divorce,  1288 
Services  rendered  married  wom- 
an as  necessaries,  1286-1288 
Authority  of  husband  — 
Burial  of  wife,  988 
Conflict     between    marital     and 

parental  rights,  989 
Control  and  chastisement  of  wife, 

986 
Determining  place  of  residence, 

984 
Head  of  family,  984 
Marital  intercourse,  987 
Sexual  intercourse,  987 
Banks  — 

Deposit   by   husband  as  gift  to 

wife,  1384 
Deposit  of  wife's  money  in  hus- 
band's name,  1388 
Beating  wife,  986 
Bills  and  notes — • 
Commercial    paper    of    married 

woman,  1294-1298 
Execution  by  wife  in  husband's 
name,  1186 
Boundary    line    agreements,    132<V- 

1321 
Business  — 

Custom  of  London,  1288 
Partnership  business,  1292 
Sale  of  separate  business,  1291 
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HUSBAND  AND  WIFE  —  continued 
Business  —  continued 

Statutory     authority    to    trade, 

1289 
Wife  as  sole  trader,  1288 
Cancellation    of    marriage    settle- 
ments, 1031-1037 
Capacity,  see  infra,  Disabilities  of 

married  women 
Character,  married  woman's  right 
to  recover  for  defamation,  1432- 
1443 
Chastisement  of  wife,  986 
Chattels,  see  infra.  Personal  prop- 
erty 
Children  — 
Consideration  of  marriage  as  ex- 
tending to  children,  1017 
Provisions  in  settlement  for  issue 

or  children,  1038 
Revocation  of  provisions  for  chil- 
dren, 1032 
Right  to  services  of  children,  985 
Wife's  equity  for  settlement  as 
including  children,  1075-1076 
Choses  in  action  — 

Action  by  husband  against  debtor, 

1064 
Assignment  by  husband,  1062 
Bankruptcy  of  husband  as  pass- 
ing wife's  choses  in  action,  1062 
Conflict  of  laws,  1003 
Creditor's    right    to    subject    to 

husband's  debts,  1060 
Death  of  wife  as  affecting  hus- 
band's right,  1058 
Estate  by  entireties,  1106-1107 
Husband's  rights,  1065 
Legacies  and  distributive  shares, 

1057 
Mortgages,  1057 
Payment  to  husband,  1062 
Reduction   to   possession,   1060- 

1064 
Release  by  husband,  1063 
Survivorship  rights  of  wife,  1066 
Vested  rights  of  husband,  1010- 
1011 
Civil  law  doctrine  as  to  putative 

marriages,  994 
Coercion,  see  infra,  Torts 
Collusion    as    defense    to    criminal 

conversation,  1489 
Community    property,     see    infra. 
Transactions  between  spouses 


HUSBAND  AND  WIFE  —  continued 
Condonation  of  criminal  conversa- 
tion, 1491 
Conflict  of  laws  — 
Change  of   domicil   as   affecting 

property  rights,  1003-1005 
Choses  in  action,  1003 
Contracts  between  husband  and 

wife,  1351 
Determination     of     matrimonial 

domicil,  1006 
Disabilitiea  of   married   women, 

1242-1253 
Law  applicable  generally,  999 
Marriage  settlements,  1018-1020 
Personal  property,  1001 
Proof  of  foreign  laws,  1005 
Real  property,  1000 
Connivance   at   criminal   conversa- 
tion, 1489 
Consent    of    husband    as    affecting 

wife's  right  of  action,  1436 
Consideration,  see  supra,  Contracts ; 

infra,  Marriage  settlements 
Consortium  — 
Action    for    loss    of,    1411-1423, 
1443-1445 
Constitutionality  of  married  wom- 
en's property  acts,  1008-1011 
Contracts  (see  also  infra,  Disabili- 
ties of  married  women;  Mar- 
riage    settlements ;     Principal 
and    agent;    Transactions    be- 
tween spouses)  — 
Acquisition    of    property,    1280- 

1283 
Antenuptial    liabilities    of    wife, 
1217 

Benefit  of  equitable  separate  es- 
tate, 1265 

Borrowing  money,  1277 

Conflict  of  laws  as  to  married 
women's  contracts,  1242-1253 

Conveyances  by  married  woman, 
1307-1351 

Coverture  of  one  party  as  affect- 
ing liability  of  other,  1254 

Enforcement  of  married  women's 
contracts,  1250-1253 

Guaranty,  1298 

Marriage  as  consideration,  1015 

Necessaries  purchased  by  wife, 
1283-1286 

Ratification  on  discoverture,  1258 
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HUSBAND  AND  WIFE  —  continued 
Contracts  —  continued 
Eelease  of  marital  rights,  1372- 

1374 
Restraint  of  marriage,  1014-1015 
Separation     anticipated,     1014- 

1015 
Statutory  authority  to  contract, 

1272 
Suretyship,  1298 
Tort   growing   out   of   contract, 

1225-1227 
Warrant    to    confess    judgment, 

1304 
Control  of  separate  property,  1156 
Control  of  wife,  986 
Conversion  and  reconversion  — 
Partition  sale   of  wife's  realty, 

1050-1051 
Proceeds   of   separate   property, 

1144,  1152 
Sale  of  wife's  realty,  1049     - 
Conveyances  (see  also  infra,  Trans- 
actions between  spouses)  — 
After-acquired  title,  1325 
Authority  to  convey,  1308 
Character  of  conveyance,  1309 
Common-law  method,  1307 
Consent  of  husband,  1335 
Consideration,  1309 
Contracts  to  convey,  1317 
Covenants    as    binding    married 

woman,  1325 
Curative  legislation,  1321 
Defective  conveyance,  1312-1316 
Delivery  of  deed,  1331 
Duress,  1316 
Equitable  separate  estate,  1338- 

1342 
Estoppel    by    defective    convey- 
ance, 1312 
Estoppel     to     allege     ooverture, 

1333-1336 
Filling  blanks,  1331 
Form  and  requisites,  1329-1337 
Fraud,  1316 
Husband's    conveyance    to    wife, 

1374-1378 
Husband's  liability  on  covenants, 

1327 
Husband's     power     to     transfer 

wife's  realty,  1048 
Infant  married  woman,  1310 
Joinder  of  husband,  1309,  1332, 

1335 
Naming  wife  as  grantor,  1330 


HUSBAIJD  and  WIFE  —  continued 
Conveyances  —  continued 
Power  of  attorney  to  convey,  1327 
Ratification,  1323 
Reformation    of    defective    con- 
veyance, 1314 
Signature  of  husband,  1335 
Statutory  authority,  1308,  1342 
Validation  by  statute,  1321 
Wife's    conveyance    to    husband, 
1378-1381 
Corporations,    married    woman    as 

stockholder,  1293 
Costs,  husband's  liability,  1406 
Cotenancy,    see    infra.    Entireties; 

Partition 
Counsel  fees  as  necessaries,  1210- 

1213 
Curtesy  — 

Release  by  husband,  1372-1373 
Covenants  as  binding  married  wom- 
en, 1325 
Coverture  as  defense,  1259 
Criminal  conversation  — 

Alienation   of   affections    distin- 
guished, 1484 
Collusion,  1489 
Condonation,  1490 
Connivance,  1489 
Damages,  1495-1497 
Enticement  of  defendant,  1489 
Evidence,  1491-1495 
Husband's  right  of  action,  1485- 

1487 
Pleading,  1491 

Seduction  of  wife,  14G5-1466 
Separation  as  affecting  right  of 

action,  1488 
Unchastity  in  mitigation  of  dam- 
ages, 1495 
Wife's  right  of  action,  1487 
Criminal  law  — 
Abandonment   of   family,   1190- 

1192 
Assault  and  battery,  1398 
Burning  dwelling-house  as  arson, 

1398 
Chastisement  of  wife,  1308 
Coercion  by  husband  presumed, 

1237-1242 
Embezzlement    by    husband    or 

wife,  1398-1400 
Homicide,  1397-1398 
Husband's      responsibility      for 
wife's  acts,  1241 
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HUSBAND  AND  WIFE  —  con*wtted 
Criminal  law  —  continued 
Killing  of  one  spouse  by  other, 

1397 
Larceny    by    husband    or    wife, 

1398-1400 
Married  women  as  criminally  re- 
sponsible, 1237-1242 
Neglect  causing   death  of  wife, 

1397-1398 
Nonsupport  of  family,  1190-1192 
Rape  of  wife,  1401-1403 
Slander  of  wife,  1400 
Trespass  on  wife's  property,  1400 
Crops  — 
Right  to  crops  on  estate  by  en- 
tireties, 1124 
Right   to   crops   on   wife's   land, 
1162 
Custom  of  London,  1288 
Damages  — 
Alienation    of    affections,    1481- 

1484 
Criminal  eonversation,  1495-1497 
liabUity  for  wife's  torts,  1236 
Mitigation  of  damages,  1439 
Personal  injuries  to  wife,  1420- 

1423 
Statutory  separate  estate  in  re- 
covering, 1153  , 
Dead  body  of  husband  or  wife,  988 
Death  — 

Abatement  of  action,  1418-1420 
Earnings  of  wife  as  affected  by 
husband's  death,  1091 
Debts   of   wife,    see   supra.   Ante- 
nuptial liabilities  of  wife 
Declarations  of  husband  as  bind- 
ing wife,  1177 
Declarations  of  wife  as  binding  hus- 
band, 1186 
Dedication    of     married    woman's 

property,  1319 
Deeds    (see    also    supra,    Convey- 
ances;    infra,     Transfers     in 
fraud  of  marital  rights)  — 
Conveyance   to   wife   in   maiden 

name,  987 
Creation  of  estate  by  entireties, 
1108-1113 
Defamation  of  character  of  mar- 
ried woman,  1432-1443 
Deposit  in  bank  as  gift  to  wife, 

1384 
Deposit  of  wife's   money   in    hus- 
band's name,  1388 


HUSBAND  AND  WIFE  —  eontinued 
Descent  and  distribution  — 

Distributive   share   as    chose   in 

action,  1056 
Entireties    created    by    descent, 

1108 
Marriage  settlement  as  affecting 

right,  1040 
Detention,  see  supra,  Alienation  of 

affections 
Disabilities  of  married  women  — 
Absence  of  husband  as  removing 

disability,  1256 
Acquisition    of   property,    1280- 

1283 
Actions,  1403 

Agency  of  married  woman,  1275 
Appointment  of  agent,  1274 
Attorney's  services,  1286-1288 
Borrowing  money,  1277 
Boundary  line  agreements,  1320- 

1321 
Business  conducted  by  wife,  1288- 

1294 
Capacity  to  sue  or  be  sued,  1423- 

1432 
Commercial  paper  made  by  mar- 
ried woman,  1294-1298 
Common-law  rule,  1253 
Confession   of   judgment,    1304r- 

1307 
Conflict  of  laws,  1242-1253 
Conveyances,  1307-1351 
Covenants   in   deed   as   binding, 

1325 
Defense  of  coverture,  1259 
Desertion  by  husband  as  remov- 
ing disability,  1256 
Equity  contract,  1260-1267 
Fiduciary  capacity,  1275 
Guarantor's  liability  on  married 

woman's  contract,  1255 
Guaranty,  1298-1304 
Improvement  of  real  estate,  1278- 

1280 
Insanity  of  husband  as  removing 

disability,  1257 
Necessaries,  1283-1286 
Powers     executed     by     married 

woman,  1277 
Ratification    of   contract  of   dis- 

coverture,  1258 
Removal  of  disabilities  as  affect- 
ing transactions  miei  ae,  1363^ 

1366 


1536 


INDEX 


HUSBAND  AND  WIFE  —  continued 
Disabilities    of    married    women  — 
continued 

Removal  of  disabilities  by  stat- 
ute, 1267-1274 

Separation  as  removing  disabil- 
ity, 1256 

Statutory  removal,  1267-1274 

Suretyship,  1298-1304 

Surety's     liability     on     married 
woman's  contract,  1255 

Trade  conducted  by  wife,  1288- 
1294 

Trust  settlements,  1278 

Waiver  of  vendor's  lien,  1322 
Discoverture.  — 

Equitable    separate    estate    sus- 
pended, 1138 

False  representation   by  woman, 
1334 
Distribution,  see  supra,  Descent  and 

distribution 
Divorce  and  separation  — 

Alienation  of  affections  as  affect- 
ed by  divorce,  1468 

Attorneys'    fees    as    necessaries, 
1211-1213, 1287 

Criminal  conversation  as  affected 
by  separation,  1488 

Disabilities  of  married  woman  as 
affected  by  separation,  1256 

Necessaries  furnished  after  sep- 
aration, 1203-1207 

Separation   shown   in   miti<2:ation 
of  damages,  1439 

Severance    of    tenancy    by    en- 
tireties, 1121-1123 
Dogs,  married  woman's  liability  for 

injury  by,  1222 
Domicil  — 

Change     as    affecting     property 
rights,  1019-1020 

Determination     of     matrimonial 
domicil,  1006 

Husband's  domicil  as  controlling, 
989 

Property      rights      affected      by 
change,  1003-1005 

Wife's  right  to  acquire  separate 
domicil,  990 
Dower,  release  by  wife,  1372-1373 
Duress  — 

Conveyance  as  vitiated  by  duress, 
1316 

Revocation    of    marriage    settle- 
ment. 1035 


HUSBAND  AND  WIPE  —  e<miinued 

Duress  —  continued 
Tort  by  wife  under  eoereion  by 

husband,  1223 
Earnings  and  services  of  wife  (see 

also    infra.    Services    of    husi 

band) — 
Common-law   right   of   husband, 

1089-1091 
Death  of  husband,  1091 
Equitable  separate  estate,  1145- 

1146 
Gift  to  wife  by  husband,  1092- 

1095 
Recovery  in  action  for  personal 

injuries,  1440-1443 
Separation  of  parties,  1091 
Statutory  provisions,  1091 
Statutory  separate  estate,  1149 
Ejectment,   right   of   wife    to   sue 

husband,  1450 
Emancipation   of   infant    by    mar- 
riage, 989 
Embezzlement  by  husband  or  wife, 

1398-1400 
Emblements  on  estate  by  entireties, 

1124 
Enticement,   see  supra,  Alienation 

of  affections 
Entireties  — 
Abipgation  by  statute,  1099-1102 
Actions  relating  to  estate,  1104 
Bankruptcy  of  husband,  1131 
Characteristics    of    estate,    1114- 

1118 
Choses  in  action,  1106-1108 
Conveyance  by  husband,  1125 
Conveyance  by  husband  and  wife, 

1131-1134 
Creation,  1096,  1103, 1108-1113 
Creditors'  rights,  1127 
Crops,  1124 
Definition,  1096 

Distinguished  from  other  coten- 
ancies, 1098 
Divorce     as     severing     tenancv, 

1121-1123 
Emblements,  1124 
Estovers,  1124 

Form  of  instrument  creating  es- 
tate, 1111-1113 
Husband  and  wife  taking  with 

third  person,  1103 
Husband's    rights    and    powers, 

1123-1127 
Incidents  of  estate,  1114-1118 
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HUSBAND  AND  WIFE  —  continued 
Entireties  —  continued 
Instrument  creating  estate,  1108- 

1113 
Joint     tenancies     distingmshed, 

1098 
Judgment    against    husband    as 

lien,  U15 
Lease  by  husband,  1125 
Mechanic's  lien  on  estate,  1116 
Mortgage  by  husband,  1125 
Mortgage  by  wife,  1132 
Partition,  1116-1118 
Personalty  as  subject  to  limita^ 

tion,   1105-1108 
Persons  entitled  to  hold  by  en- 
tireties, 1102 
Pre-existing     interest     of     one 

spouse,  1109-1111 
Property  held  by  entireties,  1105- 

1108 
Repudiation  of  doctrine,  1099 
Severance  of  tenancy,  1121-1123 
Suretyship  debts  of  wife,  1133 
Survivors'  rights,  1118-1121 
Unities      characterizing      estate, 

1108 
Waste,  1124 
Equitable  separate  estate  (see  also 

supra.  Conveyances)  — 
Active  character  of  trust,  1138 
Alienation,  1338-1342 
Anticipation,  1261-1267 
Charging  estate,  1261-1267 
Construction    of    deed    or    will, 

1139-1144 
Contracts  authorized  by  statute, 

1272 
Contracts   for   benefit  of  estate, 

1266 
Creation,  1139-1142 
Discoverture  as  suspending,  1138 
Duration,  1138 
Earnings  of  wife,  1145 
Enforcement  of  charpres,  1265 
Form    of    instrument    creating, 

1139-1142 
Gift  by  husband,  1142 
Husband  as  donor,  1142 
Husband  as  trustee  for  wife,  1137 
Instrument  creating  estate,  1139- 

1142 
Insurance  on  husband's  life,  1143 
Intention  evidenced  by  nature  of 

property,  1142 

R.  C.  L.  Vol.  XIII.— 97. 


HUSBAND  AND  WIFE  —  continued 
Equitable     separate     estate  —  con- 
tinued 

Married   women's  property   acts 
as  affecting,  1135 

Mechanics'  liens,  1279 

Nature  of  property  as  evidencing 
intention,  1142 

Origin,  1134 

Pin  money,  1145 

Proceeds   of   separate   property, 
1144 

Profits   of  sole   business,   1145- 
1146 

Property  subject,  1139 

Rents,  profits,  and  increase,  1144 

Restrictions  on  power  of  aliena- 
tion, 1340-1341 

Restrictions  on  power  to  charge 
or  anticipate,  1261-1265 

Rights    of    husband's    creditors, 
1146 

Suspension   during   discoverture, 
1138 

Trustee  as  essential,  1136,  1339 

Words  sufficient  to  create  estate, 
1139 
Equity     (see    also    infra,    Wife's 
equity  for  settlement)  — 

Actions  between  spouses,  1450 

Capacity  of  married  woman   to 
contract,  1260-1267 

Capacity   of  married  women   to 
be  used,  1429 

Capacity   of  married   women   to 
sue  in  equity,  1424 

Contracts  between  husband  and 
wife,  1360 

Conveyance  by  husband  to  wife. 
1375 

Individuality  recogilized,  984 

Subjecting   wife's   choses   in    ac- 
tion  to  husband's   debts,   1060 
Estates,  see  infra.  Real  estate 
Estate  by  entireties,  see  supra,  En« 

tireties 
Estoppel  — 

Claiming  separate  property,  1165- 
1167 

Deed  as  affecting  after-acquired 
title,  1325-1326 

Deed  as  estoppel  against  assert- 
ing coverture,  1333-1335 

Defective  conveyance  by  married 
woman,  1312 

Denial  of  purpose  of  mortgage, 
1348 
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HUSBAND  AND  WIFE  ~  continued ' 
Estoppel  —  continued 
Representations   as  to  eapaeity^ 
1273 
Estovers    on    estate    by    entiretieS| 

1124 
Evidence  — 

Alienation   of   affections,    1475- 

1481 
Criminal     conversations,     1491- 
1495 
Executions  — 
Estate  by  entireties  sold  under 
execution      against      husband, 
1128 
Husband's     interest     in     wife's 
realty,  1048 
Executors  and  administrators,  com- 
petency of  married  woman,  1275 
Expectancies,  husband's  interest  in, 

1053 
Expenses  of  family,  see  infra,  Sup- 
port and  maintenance  of  family 
False  imprisonment,  civil  liability 

to  spouse,  1396 
False  representation  as  to  coverture, 

1334 
Family,  husband  as  head  of,  984 
Family  expenses,  see  infra,  Support 

and  maintenance  of  family 
Filling^  blanks  in  married  woman's 

deed,  1331 
Financial    condition,    evidence    in 

alienation  cases,  1479 
Foreign  laws,  see  supra,  Conflict  of 

laws 
Fraud  and  deceit  — 

Conveyance    vitiated    by    frauds 

1316 
Enticing    woman    into    unlawful 

marriage,  997 
False  representation  of  discover- 

ture,  1334 
Gift  of  wife  induced  by  fraud, 

1386 
Husband's  fraud  as  vitiatins:  eon- 
tract  with  wife,  1366-1368 
Release   of   marital    rights   pro- 
cured by  fraud,  1374 
Rescission     of     settlement     for 

wife's  fraud,  1355-1357 
Revocation    of   marriage   settle- 
ment, 1033-1035 
Frauds,  statute  of,  see  infra,  Stat- 
ute of  frauds 


HUSBAND  AND  WIFE--fwiftn«ei 

Fraudulent   conveyance;    ;see  also 

infra.   Transfers  in   fraud  of 

marital  rights)  — 

Gift  by  husband  to  wife,  1149 

Gift    to    wife   of   her   earnings, 

1093-1096 
Life  insurance  for  benefit  of  wife, 

1153 
Services  in  improving  wife's  prop- 
erty, 1161-1165 
Funeral    expenses    as    necessaries, 

1213-1215,  1285 
Garnishment  — 
Choses  in  action  of  wife  as  sub- 
ject k)  husband's  debts,  1060 
Liability    of   married  women    to 
garnishment,   1430 
Gifts  (see  also  supra,  Equitable  sep- 
arate estate)  — 
Capacity  to  take,  1280 
Deposit  of  money  in  wife's  name, 

1384 
Deposit  of  wife's  money  in  hus- 
band's name,  1388 
Earnings    and   services    of    wife, 

1092-1095 
Fraud  of  wife,  1386 
Investment  in  wife's  name,  1385 
.  Investment    of   wife's    money   in 
husband's  name,  1388 
Proof  of  gift  to  wife,  1386 
Undue  influence  of  wife,  1386 
Guaranty  by  married  woman,  1298 
Guaranty  of  married  women's  con- 
tracts, 1255 
Guardian,    competency    of   married 

woman,  1275 
Habeas   corpus,   unlawful    restraint 

of  wife,  987 
Head  of  family,  984 
Home  fixed  by  husband,  984 
Homestead,  reliuquishment  by  ante- 
nuptial agreement,  1014 
Homicide  of  one  spouse  by  other, 

1397-1398 
Ignorance,   revocation   of  marriage 

settlement,  1035 
Implied  contracts  between  spouses, 

1366 
Improvements  — 
Agency  of  husband  for  wife,  1172 
Charging   separate   property   fov 

improvements,  1278-1280 
Improvement  of  wife's  properb^, 
1050,  1157,  1163-1165 
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HUSBAND  AND  WIFE  —  continued 

Inoapaeity,  see  supra,  Disabilities  of 
married  women 

Incidents  of  relation,  see  infra, 
Marital  relation 

Increase,  see  supra,  Equitable  sepa- 
rate estate;  infra,  Statutory  sep- 
arate estate 

Individuality  recognized,  984 

Infants  — 
Disability    of    infancy    added    to 

coverture,  1310-1312 
Emancipation  by  marriage,  989 
Party  to  marriage  settlement,  1023 

Inheritance,  see  supra,  Descent  and 
Distribution 

Injunctions,  restraining  execution 
against  separate  estate,  1146 

Insanity  — 
Disability  of  wife  as  affected  by 

husband's  insanity,  1257 
Support  of  insane  wife,  1190 

Insolvency  — 
Husband's  insolvency  as  passing 

wife's  choses  in  action,  1062 
Liability  of  married  women  to  in- 
solvency proceedings,  1430 
Preference  of  wife,  1372 

Insurance  — 

Equitable  separate  estate,  1143 
Husband's    insurable    interest    in 

wife's  realty,  1047 
Putative  marriage  as  giving  insur- 
able interest,  998 
Statutory  separate  estate,  1153 

Intent    (see   also   supra.   Equitable 
separate  estate)  — 
Alienation  of  affections,  1466 

Invalid  marriage,  see  infra.  Puta- 
tive marriages 

Investments  — 
Gift  by  investment  in  wife's  name, 

1385 
Proceeds    of    separate    property, 

1144 
Wife's   money   invested   by   hus- 
band, 1158,  1388 

Issue,  see  supra,  Children 

Joint  tenancy  distinguished  from 
entireties,  1098 

Judgment  against  married  woman, 
1304-1307,  1454-1458 

Killing  wife  as  murder  or  man- 
slaughter, 986-987 

Tiai»hes  of  married  woman,  1405 


HUSBAND  AND  WIFfc  —  continued 

Larceny  by  husband  or  wife,  1398r- 
1400 

Leases  — 
Estate  by  entireties,  1125 
Married  woman's  property,  1342 

L^acies,  see  infra.  Wills 

Letters  received  by  wife  as  proper- 
ty, 1053 

Liabilities  of  wife,  see  supra.  Ante- 
nuptial liabilities  of  wife 

Libel  and  slander — 
Abettor  of  husband  in  libel  against 

wife,  1397 
Husband    or    wife    as    liable    to 

other,  1394 
Married  woman's  liability,  1221 

life  insurance,  see  supra.  Insurance 

Limitation  of  actions,  alienation  of 
affections,  1463 

Loans  between  spouses,  1371 

London,  custom  of,  1288 

Maintenance  of  family,  see  infra. 
Support  and  maintenance  of 
family 

Malicious  prosecution  — 

Civil  liability  to  spouse,  1396 
Married  woman's  liability,  1221 

Management  of  separate  property, 
1156 

Marital  intercourse,  987 

Marital  relation  — 
Affinity  to  relations  of  spouse,  984 
Creation,  983 

Husband  as  head  of  family,  984 
Individuality  recognized  in  equity, 

984 
Putative  marriages,  993-999 
Unity  of  person,  983 
Wife  not  servant  of  husband,  985 

Marital  rights,  see  supra,  Authority 
of  husband;  infra.  Transfers  in 
fraud  of  marital  rights 

Marriage   (see  also  infra.  Putative 
marriages)  — 
Consideration  for  settlement,  1015 
Creation  of  marital  relation,  983 
Emancipation  of  infants,  989 
Extinguishment     of     antenuptial 

debts,  1357 
Putative  marriages,  993-999 
Tort  liability  for  fraudulent  mar« 

riage,  997 
Validity  in  alienation  suit,  1467 
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HUSBAND  AND  WIPE  —  continued 
Marriage  settlements   (see  also  in- 
fra,  Wife's   equity   for  settle- 
ment) — 

Cancellation,  1031-1037 

Conflict  of  laws,  1018-1020 

Consideration,  1015-1017 

Construction,  1037-1042 

Definition,  1011 

Enforcement,  1042-1046 

Executory  character,  1037 

Form  of  agreement,  1020-1026 

Infancy  of  party,  1023 

Misconduct  of  wife  as  ground  for 
revocation,  1032-1033 

Persons   within   consideration    of 
marriage,  1017 

Power   of   appointment  in    wife, 
1017 

Property     and     rights     affected, 
1038-1042 

Recording,  1024 

Relinquishment  of  widow's  rights, 
1013 

Requisites    of    agreement,    1020- 
1026 

Restraint  of  marriage,  1014 

Revocation    or    rescission,    1031- 
1037 

Separation    contemplated,    1014- 
1015 

Statute  of  frauds,  1026-1031 

Trustee  as  essential,  1021-1023 

Validity,  1012 

Writing  as  essential,  1026 
Married  women's  property  acts  — 

Antenuptial    liabilities    of    wife, 
1217-1219 

Antenuptial    transfers    by    wife, 
1071 

Capacity  to  sue,  1425-1427 

Constitutionality,  1008-1011 

Construction,  1148 

Earnings    and    services    of    wife, 
1091 

Effect  on  antenuptial  transactions, 
1368 

Entireties  abolished,  1101 

Equitable  separate  estate   as  af- 
fected by  statute,  1135 

Execution  sale  of  estate  by  entire- 
ties, 1129-1130 

Husband's  control  of  estate  by  en- 
tireties, 1126-1127 

Husband's  right  of  action  as  af- 
fected by  statutes,  1409-1411 


HUSBAND  AND  WIFE  —  continued 
Married   women's   property  acts  — 
continued 
Paraphernalia  doctrine  abolished, 

1066 
Tort  liability  as  affected  by  stat- 
ute, 1233-1236 
Tort    liability    between    spouses, 
13^5 
Matrimonial'    domicil,     see     supra, 

Domicil 
Mechanics'  liens  on  separate  proper- 
ty, 1279 
Mistake,  revocation  of  marriage  set- 
tlement, 1035 
Mortgages  — 
Estoppel  to  deny  purpose,  1348 
Husband's  mortgage  of  estate  by 

entireties,  1125 
Husband's  right  to  wife's  mort- 
gages, 1057 
Power      to      mortgage      separate 

estate,  1344-1351 
Purchase  money  mortgages,  1350 
Wife's  mortgage  of  estate  by  en- 
tireties, 1132 
Motive   in   alienation   of  affections, 

1466 
Name  — 
Deed  to  wife  in  maiden  name,  987 
Wife  as  taking  husband's  name, 
987 
Necessaries  furnished  wife  (see  also 
infra.     Support     and     mainte- 
nance) — 
Adultery    as    affecting    liability, 

1202 
Agency  as  foundation  of  liability, 

1199-1200 
Alimony     as    affecting     liability, 

1203 
Articles    constituting    necessaries, 

1207-1215 
Counsel  fees,  1210-1213 
Credit  extended  to  husbaud.  1200 
Divorce  as  affecting  liability,  1203 
Expenses  of  last  sickness,  1285 
Financial  condition  of  wife,  1201 
Funeral  expenses,  1213-1215, 128£ 
Independent    means    of    support, 

1201 
Items     constituting     necessaries, 

1207-1215 
Liability  of  husband,  1198 
Money  loaned,  1209 
Personal  liability,  1283-1286 
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HUSBAND  AND  WIFE  --- continued 
Necessaries    furnished    wife  —  con^ 
tinued 
Public  authorities  supplying  neo- 

essarieSy  1200 
Question  of  law  or  fact,  1208 
Separation  as  affecting  liabifity, 

1204-1207 
Things    constituting    necessanesy 

1207-1215 
What      constitutes      necessaries, 
1207-1215 
Negligence  — 

Husband's  negligence  as  affecting 

wife's  cause  of  action,  1436 
Married  woman^s  liability,  1221 
Wife's  negligence  as  defense  to  ac- 
tion by  husband,  1414 
Nonsupport,  see  supra,  Criminal  law 
Notice  to  husband  as  notice  to  wife, 

1176 
Paraphernalia  of  wife,  1064-1068 
Parent  and  child    (see  also  supra. 
Children)  — 
Conflict  between  marital  and  pa- 
rental rights,  989 
Parent's   liability    for   alienating 
affections,  1471 
Parties  — 

Elnforcement  of  marriage  settle- 
ments, 1042-1046 
Next   friend   in   action   by   wife, 
1452 
Partition  — 

Conversion  by  partition  sale,  1050 
Entireties,  1116-1118 
Married  woman's  property,  1319 
Partnership  — 

Capacity   of   married    woman   as 

partner,  1292 
Husband   and   wife   as   partners, 

1368-1371 
Putative    marriage    as     creating 
partnership,  998 
Personal  injuries  — 

Abatement    of   husband's   action, 

1418 
Action  by  husband,  1411-1423 
Consent  of  wife  as  defense,  1414 
Damages,  1420-1423 
Death  of  husband  or  wrongdoer, 

1418 
Death  of  wife,  1419 
Joinder  of  causes  of  action,  1415 
Liability     as     between     spouses, 
1396 


HUSBAND  AND  WIFE  —  continued 
Personal  injuries  —  continued 

Loss  of  earnings  by  wife,  1440- 
1443 

Married  woman's  right  to  recover 
for  injuries  to  herself,  1432- 
1443 

Negligence  of  wife  as  defense, 
1414 

Recovery  by  wife  as  affecting  hus- 
band's right,  1412 

Splitting  causes  of  action,  1415 

Wife's  right  to  sue  for  injuries 
to  husband,  1443-1445 
Personal  property  (see  also  supra, 
Choses  in  action;  Conveyances; 
Earnings  and  services  of  wife; 
Entireties;  Equitable  separate 
estate;  infra,  Statutory  separate 
estate)  -^ 

Acquisition  by  married  woman, 
1280-1283 

Actions  in  respect  of  wife's  per- 
sonalty, 1408-1411  ^ 

Chattels  real  of  wife,  1052  ^ 

Conflict  of  laws  as  to  transfers  by 
married  women,  1248 

Constitutionality  of  acts  affecting 
personalty,  1010 

Husband's  interest  in  wife's  per- 
sonalty, 1051-1068 

Letters  received  by  wife,  1053 

Paraphernalia  of  wife,  1064- 
1068 

Position  as  essential  to  husband's 
right,  1053 

Proceeds  of  sale  of  wife's  realty, 
1049 

Transfer,  1324 

Transfers  between  husband  and 
wife,  1353 

Waiver  of  husband's  rights,  1054 
*     Wife's  rights   in   husband's   per- 

sonalty,  1078-1089 
Pin  money,  1145 
Place  of  residence  fixed  by  husband, 

984 
Possession  by  husband  or  wife,  991- 

993 
Possession  of  wife's  choses  in  action, 

1060-1068 
Postnuptial  contracts  between  spous- 
es, 1359-1366 
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HUSBAND  AND  WIPE  —  continued 
Postnuptial  settlements  (see  also  su- 
pra, Fraudulent  conveyances) — 

Rescission,  1355-1367 

Valid  as  between  spouses,  1355 
Powers  — 

Appointment  under  marriage  set- 
tlement, 1017 

Capacity  of  married  woman  to  ex- 
ecute, 1276 

Conveyance    by    attorney,    1327- 
1329 
Presumptions,  foreign   laws,   1005- 

1006 
Principal  and  agent  — 

Appointment  of  agent  by  married 
woman,  1274 

Husband  as  agent  for  wife,  1167- 
1177 

Married  woman  acting  as  agent, 
1275 

Wife  as  husband^s   agent,  1177- 
1188 
Principal  and  surety  — 

Liability    of    surety    on    married 
woman's  contract,  1255 

Married  woman  as  surety,  1298- 
1304    - 

Mortgage  for  third  person's  debts, 
1345-1347 

Mortgage    to     secure     husband's 
debts,  1347 

Statutory  prohibition  of  contracts 
of  suretyship,  1298-1304 

Wife's  suretyship  debt  as  charge- 
able on  entireties,  1133 
Process  against  married  women,  1430 
Profits,  see  supra.  Equitable  sepa- 
rate estate;  infra.  Statutory  sep- 
arate estate)  — 
Property   acts,   see  supra.   Married 

women's  property  acts 
Purchase   of   property   by   married 

woman,  1280-1283 
Putative  marriages  — 

Civil  law  doctrine,  994 

Common-law  view,  995 

Compensation     for     services     or 
support,  996 

Definition,  993 

Deposits  in  bank,  999 

Implied  trust  as  between  parties, 
998 

Insurable  interest  in  man's  life, 
998 

Partnership  relation,  998 


HUSBAND  AND  WIFE  —  continued 
'  Putative  marriages  —  continued 

Statutory  rights  of  woman,  996 

Tort  liability  for  marrying  illegal- 
ly, 997 

Will  in  favor  of  wife,  998 
Rape  of  wife,  1401-1403 
Ratification  — 

Defective  conveyances,  1323 

Illegal  transactions  between  spous- 
es, 1367 
Real  estate  (see  also  supra.  Con- 
veyances; Entireties;  Equitable 
separate  estate ;  infra,  Statutory 
separate  estate)  — 

Acquisition    by    married    woman, 
1280-1283 

Acquisition  of  adverse  interest  by 
wife,  991 

Adverse  possession  between  spous- 
es, 991-993 

Adverse  interest  acquired  by  hus- 
band, 991 

Alien  husband  s  rights,  1047 

Charging  for  improvements,  1278-- 
1280 

Conflict  of  laws  as  to  contracts  by 
married  women,  1248 

Constitutionality   of   statutes   af- 
fecting realty,  1009 

Conveyance  by  husband  of  wife's 
realty,  1048 

Execution   against   husband's   in- 
terest in  wife's  realty,  1048 

Husband's  right  in  wife's  realty, 
1046-1051,  1408 

Improvements     by     husband     on 
wife's  realty,  1050 

Statutes      abolishing      husband's 
marital  right,  1048 

Wife's  rights  in  husband's  realty, 
1078-1089 
Records  — 

Conveyances      between      spouses. 
1380 

Failure     to     record     antenuptial 
transfer,  1085 

Marriage  settlements,  1024-1026 
Reformation    of    defective   convey- 
ance, 1314 
Relation,   see  supxu,   Marital   rela- 
tion 
Release  — 

Alienation  of  affections,  1470 
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HUSBAND  AND  WIFE  -*  oantinued 

Release  —  continued 

Cause  of  action  for  injury  to  wife 

released  by  husband,  1435 
Choscs  in  action,  1063 

Remainders,  husband's  interest  in 
wife's  property  in  remainder, 
1053 

Rents  and  profits,  see  supra,  Equit- 
able separate  estate;  infra,  Statu- 
tory separate  estate 

Rescission  of  settlements,  1031- 
1037,  1355-1357 

Residence  fixed  by  husband,  984 

Reversionary  property  of  wife,  1053 

Revocation  of  marriage  settlements, 
1031-1037 

Right  of  husband,  see  supra,  Au- 
thority of  husband 

Separate  property  of  married  wom- 
en, see  supra.  Equitable  separate 
estate;  infra.  Statutory  separate 
estate 

Separation  as  affecting  right  to 
earnings  of  wife,  1091 

Services  of  husband  — 

Compensation       for      improving 

wife's  property,  1167 
Creditors'  rights  as  against  wife, 
1161-1165 

Services  of  wife,  see  supra,  Earn- 
ings and  services  of  wife 

Settlements,  see  supra,  Marriage 
settlements;  infra.  Wife's  equity 
for  settlement 

Sexual  intercourse  as  maiital  right, 
987 

Slander,  criminal  liability  of  hus- 
band, 1400 

Specific  performance  of  married 
woman's  contracts,  1336-1337 

Statute  of  frauds  — 
Effect  of  fraud,  1028 
Marriage    settlements,    1026-1031 
Part  performance  of  antenuptial 

agreement,  1027 
Promise   to   perform   after   mar- 
riage, 1029 

Statutes    (see   also   supra,   Married 
women's  property  acts)  — 
Curative  acts,  1321 
Disabilities  of  coverture  removed, 

1267-1274 
Entireties  abolished,  1099-1102 
Marital    rifjlit  in    widow's    realty 
abolished,  1048 


HUSBAND  AND  WIFE  —  continued 
Statutes  —  continued 
Paraphernalia  doctrine  abolished, 

1066 
Retroactive  effect,  1269 
Statutory  allowances,  see  supra,  Al- 
lowances 
Statutory  separate  estate  (see  also 

supra,  Conveyances)  — 
Accounting  by  husband,  1158 
Construction  of  statutes,  1148 
Contracts   authorized   by   statute, 

1272 
Crops  raised  on  wife's  land,  1162 
Damages  recovered   for   injuries, 

1153 
Earnings  of  wife,  1149 
Effect  of  statutes  creating  estate, 

1271 
Enforcement  of  charges,  1155 
Estoppel  to  claim,  1165 
Gifts  by  husband,  1149 
Husband's   rights   and    liabilities, 

1150-1159 
Improvements,  1163-1165 
Income,  1151 
Increase,  1151 
Life  insurance,  1153 
Management  and  control,  1156 
Mechanics'  liens,  1279 
Proceeds    of    separate    property, 

1152 
Profits,  1151 

Profits  of  sole  business,  1149 
Proof  of  character  of  property, 

1154 
Property  subject,  1149-1155 
Purchases  by  wife  on  credit,  1150 
Rents,  profits,  and  increase,  1151 
Services  of  husband,  1161 
Terms  of  statutes,  1147 
Subrogation   of  wife   to   rights   of 

husband's  creditors,  1354 
Support  and  maintenance  (see  also 

supra,     Necessaries     furnished 

wife)  — 
Criminal  HabiUty,  1190 
Duty  to  support  wife,  1188 
Husband's      liability      generally, 

1188 
Insane  wife,  1190 
Relatives  of  wife,  1189 
Tort     liability     for    nonsupport, 

1395 
Wife's  liabiUty,  1193-119a 
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nUSBAND  AND  WIFE  —  continued 
Survivorship  — 

Choses  in  action  of  wife,  1056 

Entireties,  111&-1121 
Tax  title  acquired  to  spouse's  realty, 

991 
Torts  — 

Acts  done  by  wife's  agent,  1227 

Antenuptial  torts  of  wife,  1228 

Coercion  by  husband,  1223 

Common-law  rule  as  to  liability 
between  spouses,  1394 

Damages  against  husband  for 
wife's  tort,  1236 

Damages  recoverable  by  wife  as 
separate  property,  1153 

Exoneration  of  husband's  prop- 
erty, 1236 

Fraudulent  marriage,  997 

Husband's  liability  for  wife's  tort, 
1229-1237 

Injury  to  person  or  character  of 
married  woman,  1432-1443 

Married  woman's  liability  for 
torts,  1220-1228 

Married  women's  property  acts  as 
affecting  liability,  1233-1236, 
1395 

Nonsupport  of  wife,  1395 

Release  by  husband  of  cause  of  ac- 
tion for  injury  to  wife,  1435 

Statutes  affecting  married  wom- 
en's liability,  1225 

Termination  of  coverture  as  af- 
fecting husband's  liability,  1232 

Torts  growing  out  of  contract, 
1225-1227 

Wife's  right  to  sue  for  injuries  to 
husband,  1443-1445 
Transactions  between  spouses  — 

Antenuptial  debts  and  contracts, 
1357-1359 

Assignment  to  wife  of  husband's 
obligations,  1354 

Civil  law  doctrine,  1352 

Community  property,  1394 

Conflict  of  laws,  351 

Consideration,  1361 

Conveyances,  1374-1381 

Criminality  of  acts  affecting  each 
other,  1397-1403 

Formal  requisites,  1365 

Fraud  of  husband,  1366-1368 

Gifts,  1381-1389 

Implied  contracts,  1366 

Legality  of  object,  1362 


HUSBAND  AND  WIFE  —  cofUinued 
Transactions      between      spouses  -  - 
continued 

Loans,  1371 

Partnership,  1368-1371 

Personalty    transferred    inter    se, 
1353 

Postnuptial  contracts,  1359-1366 

Postnuptial  settlements,  1355 

Ratification,  1367 

Release  of  marital  rights,  1372- 
1374 

Removal  of  disabilities,  1363-1365 

Subrogation,  1354 

Torts,  1394-1397 

Trust  property  conveyed  to  trus- 
tee's wife,  1353 

Trusts    arising    out    of    dealings, 
1389-1394 

Undue  influence  of  husband,  1366- 
1368 
Transfers   by   married   woman,   see 

supra.  Conveyances 
Transfers     in     fraud     of     marital 
rights  — 

Antenuptial  transfers  by  husband, 
1078-1085 

Antenuptial     transfer     by     ¥rife. 
1068-1072 

Postnuptial  transfers  by  husband, 
J 085-1089 
Trespass  by  married  woman,  1221, 

1400 
Trusts  — 

Constructive  trusts  between  hus- 
band and  wife,  1389-1394 

Conveyance  of  trust  property  to 
trustee's  wife,  1353 

Equitable   separate  estate  as  re- 
quiring trustee,  1136,  1339 

Husband  as  trustee  for  wife,  1137 

Implied  trust  arising  out  of  pu- 
tative marriage,  998 

Marriage  settlement  as  requiring 
trustee,  1021-1023 

Married  woman  acting  as  trustee, 
1275 

Resulting  trusts  between  husband 
and  wife,  1389-1394 

Settlement    dy    married    woman, 
1278 
Undue  influence  in  transactions  be- 
tween spouses,  1366-1368,  1386 
Unity  of  person,  983 
Vacation  of  judgment  against  mar- 
ried woman,  1455 
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HUSBAND  AND  WIFE  —  continued 

Validity  of  gifts  between  spouses, 
1381-1389 

Vendor's  lien  — 
Enforcement      against      married 

woman,  1360 
Waiver  by  married  woman,  1322 

Vested  right  in  wife's  choses  of  ac- 
tion, 1010-1011 

Volunteers  enforcing  marriage  set- 
tlements, 1042-1045 

Warrant  to  eonfess  judgment,  1304- 
1307 


HUSBAND  AND  WIFE  —  continued 
Waste  on  estate  by  entireties,  1124 
Widow,  see  supra.  Allowances 
Wife's  equity  for  settlement  — 

Application  for  settlement,  1075 

Basis  of  right,  1072 

Children  included,  1075-1076 

Creditors  of  husband,  1077,  1159- 
1167 

Enforcement,  1074 

Grounds,  1073 

Waiver,  1075 
Wills,  legacy  as  chose  in  action,  1057 
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